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Proposal tor a 

COUNCIL REGULATION (EEC) 

l~ing down the procedure for the rules on competition applying 
• 

to undertakings in the air transport sector 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European Economic Communi~:;-, 

and in particular Article 87 thereof, 

Having regard to the proposal from the Commission, 

Having regard to the Opinion of the European Parliament, 

Having regard to the Opinion of the Economic and Social Committee; 

i 

i 
I 

.~: 

,, ,. 
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Whereas the rul€1s on competition fo:cm part of the r.rr"aty9 a goneral provis~.onf! 

which also apply to air transpcL~; 

Whereas the rules for applying these provisions are either specifi6d in tho 

chapter on competition or fall to be determined by the procedures laid down 

therein; 

Whereas Alticle 1 of Council Regulation No 141(1), as last amended by Regula­

tion (EEC) No 1002/67(2), 1~s down that Council Regulation No 17 doss not 

apply to air transport; 

Whereas the procedural rules laid down in Council Regulation {EEC) No 1017/68( 3) 
' apply to surface transport only; 

Whereas at present the Commission therefore has:no direct means of investigating 

cases of suspected infringement of Articles 85 or 86 of the Treaty in the field 

of air transport and likewise has no powers to take Decisions and impose penal­

ties to secure the removal of infringements; 

Whereas,to remedy this situation, a Regulation applying the rules of competition 
' 

to air transport should be adopted, analogous to the regulations covering other 

forms of transport and other sectors of the econo~; 

Whereas such Regulation must provide for appropriate procedures,decision-making 

powers and penalties to ensU1~e compliance with the prohibitions laid down in 

Article 85(1) and in Article 86 of the Treaty, together with detailed rules 

for the application of Article 85(3); 

Whereas,for this purpose, account should be taken of the provisions laid down 

by Regulation {EEC) No 1017/68 as regards surface transport, reflecting certain 

specific features of the transport industry taken as a whole; 

./. 

(1) I OJ No 124 1, 28.11.1962, P• 2751 62. 

( 2)oJ No 306, 16.12~1967, p.1. 

{3)oJ No L 175~ 23~7~1968, ~31e 
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Whereas, given the peculiar features of air transport, it will in the first 

instance be for undertakings themselves to see that their agreements, deci­

sions and concerted practices comply with the competition rules, and notifi­

cation to the Commission need not be compulsor,r; 

Whereas, in certain cases, undertaldngs may wish to apply to the Commission 

for confirmation that their agreements,decisions and concerted practices 

are compatible with the existing provisiona1 and a simplified procedure should 

be laid down for such cases; 

Whereas this Regulation does not prejudice application of Article 90 of' the 

Treaty, 

HAS ADOPTED THIS REGULl'l'IOlf I 
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Article 1 

Scope 

1. This Regulation lays down detailed rules for applying Ar1;ioles 85 

and 86 of the Treaty to air transport. 

2. It shall apply only to international air transport from or to 

one or more Community airports. 

Article 2 

Exception for technical agreements 

1. The prohibition laid down in Article 85(1) of the Treaty shall DOt 
apply to agreements, decisions or concerted practices the sole 

object or effect of which is to apply technical improvements or 

to achieve technical oooperation by means ofa 

{a) the establishment or application of standards or types tor 

aircraft, equipment, supplies or fixed installations; 

{b} the exchange, pooling or joint maintenance ot aircraft, 

parts, equipment or fixed installations and the exchange 

or pooling ot personnel; 
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{c) the organization and execution of successive, complementar,y1 

substitute or combined transport operations, and the fixing 

and application of inclusive rates and conditions for such 

operations; 

{d) the coordination of timetables with the aim of meeting 

passengers' needs more closely; 

{e) the grouping of single consignments; 

{f) the establishment or application of uniform rules as to the 

structure of transport tariffs and their conditions of appli­

cation, provided that such rules do not directly or indireotq 

fix transport rates and conditions; 

(g) the issue of tickets accepted by different airlines and the 

consequent provision of a co111110n ref'1md scheme. 
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Article 3 

Procedur~: on complaint or on the Commission's own initiative 

Acting on receipt of a complaint or on its own initiative, the Commission 

shall initiate procedures to terminate ~ infringement of the provisions 

of Articles 85(1) or 86 of the Treaty. 

Complaints may be submitted b,y: 

a) Member States; 

b) natural or legal persons who claim a legitimate interest. 

Article 4 

Result of procedures on complaint or on the Commission's own initiative 

1. Where the Commission finds that there haa been an infringement of 

Articles 85(1) or 86 of the Treaty, it ~~decision require the 

undertakings or associations of undertaldngs concerned to bring such 

infringement to an end. 

Without prejudice to the other provisions of this Regulation, the 

Commission ~~ before taking a decision under the preceding sub­

paragraph, address to the undertakings or associations of underta.ldllga 

concerned recommendations for termination of the infringement. 

2. If the Commission, acting on a complaint received, concludes that on 

the evidence before it there are no grounds for intervention under 

Articles 85(1) or 86 of the Treaty in respect of any agreement, 

decision or practice, it shall take a ~oiaion rejecting the complaint 

as unfounded. 

./. 

..~ 
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If the Commission, whether acting on a complaint received or on ita 

own initiative~ concludes that an agreement, decision or concerted 

practice satisfies tha provisions both of Article 85(1) and of 

Article 85(3) of the Treaty, it shall take a decision applyi~ para­

graph 3 of the said Article. Such decision shall indicate t.n® date 

from which it is to take effect. This date may" be prior to that ot 

the decision. 

Article 5 
Application of Article 85(3) of the Treaty - ~bjections 

1e Undertakings and associations of undertakings which seek application ot 
Article 85(3) of the Treaty in respect of agreements, decisions and 

concerted practices f&lling within the provisions of paragraph 1 of 

the said Article to which they are parties ~ submit applications to 

the Commission. 

2. If the Commission judges an application admissible and is in possession 

of all the available evidence, and no action under Articl® 3 has been 

taken against the agreement, decision or concerted prac~iea in question, 

then it shall publish as soon as possible in the Offici~l J'ol.U'll8l of the 

European Communities a summary of the application and invite all int~ 

ested third parties to submit their comments to the Commission within 

thirty ~s. Such publication shall have regard to the legitimate 

interest of undertakings in the protection of their business secrets. 

3. Unless the Commission no·afies applicants, within ninety days from the 

date of such publication in the Official Journal of' the European 

Communities, that there are serious doubts as to the applicability of 

Article 85(3) of the Treaty9 the agreement, decision or concerted prac­

tice shall be deemed exempt, in so far as.it conforms with the descriP­

tion given in the application, from the prohibition for the time alr~ 

elapsed and for a maximum of three years from the date of publication in 

the Official Journal of the European Oo~tiese 

If the Commission finds, after expiry of tne ..... · · neriod, but 

before expiry of the three-year period, that the condi·G:.i.Onb for ~9\.yi.tlfi 
Article 85(3) of the Treaty are not satisfied, it shall t~e a decision 

declaring that the prohibition in Article 85(1) of the Tre,.ty is appliG­

able. Such decision ~ be retroactive where the parties concerned have 

given inaccurate information or where the7 abuse the exemptwn yr·ovided 

for in the said Article 85(3)e 

.. 

·'' 
~l 
'1 
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If , $lthin the nf,nctlt -dqy psriod :fefomed to tzt psregraBh 3r tbe
Comprilesioy, notifS.es the wrdertakings or assocLations of uncl.ertaklngu

whfeh have unade an application as referred. to tn the first subparap

Sfaph of pa;"agra"Fh 3s lt shaU exa"mine whethor the eonclitl.ons for
appllcation of Arttcle S5(1) of the [heaty are satlsf,iedo

If it finds that the sald conclitions for appJ.leation are satidied,
it sha1I take a d,ecision applying Srtlele 85(3) of the lbeaty. i[!he

d.ecision sha1l tyrAlcate the date from wbich i.t te to take effeste
this date may be Frlor to that of the eppJ.ieatton"

Article 5

DrEgltion

turg' d.ecision applylng Artlcl"e 85( 3) of the lllreaty adoptedl. rrnd.er

Articles 4 or 5 sha]"l. turd:iEate the period. f,or wbloh lt f.s to be val.tdg

no:mally such per5.od. etrall not be lees tbsn six yeerou Condi.tlons

and obltgations uagr be attached. to the deoLEion"

the decislon magr be renewerl. if the con&tti"ona f,or cpplyLng Artlon e 85(3)
of, the lbeaty coatC.nue to be sattsfi.edo

3" [he Comission uey revoko or omend its d.eolsion or prohiblt specLf,so

ac'ts by the partl.esr

(") where there has been a change tn amgr of the feote drioh wEre

baslc to tho Eatdng of tho d.oclotonS or

(t) where the part*ec oomit a breaeh of angr obltgetloa attaohefl
to the etealeiong or

(c) where the ileolslon l.s bssed oa l.noomsst LdornatLon or nag

inchsced, by d.ooeit; or i

(d) where the partles sbu.sE the exeuptioa frouo tho provlei.ons of
Article B5(t) of tbo keaty grarrted to thEa by the decisloao

In cases fa}lins w'ithl. (t), (r) or (a), tbe d.eoLston mgr bo revoked
with retroactive effest.

ArticLe ?

Powers

Subject to rerriew of, tts d.eoLsion by the Court of Justi.oeu the CorrmLesLoa

sha1} have sole power to tEsue d.ec{sione gnrrwent to &rti.e1s 85(3) of the
llroaty"

,f,

'l 
"
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The authorities of the Member States shall retain the power to decide 

whether any case falls within the conditions for application of Article 85(1) 

'or Article 86 of the Treaty Wltil such time as the Commission has initiated 

a procedure with a view to formulating a decision in the case in qu0stion 

or has sent notification as provided for in the first suhparagraph of 

Article 5(3). 

Article 8 

Liaison with the authorities of the Member States 

1. The Commission shall carry out the procedures provided for in this 

Regulation in close and constant liaison with the competent authorities 

of the Member States; these authorities shall have the right to express 

their views on such procedures. 

2. The Commission shall immediately forward to the competent authorities 

of the Member States copies of the complaints and applications, and of 

the most important documents sent to it or whioh it sends out in the ·; 

course of such procedures. 

3. The Advisory Committee on Restrictive Practices and Dominant Positions 

in the Transport Industry established by Article 16(3) of Regulation (EEC) 

No 1017/68 shall be consulted prior to the taking of any decision follow­

ing upon a procedure under Article 3 or of any decision under the second 

subparagraph of Article 5(3), or under the second subparagraph of para­

graph 4 of the same Article. The Advisory- Committee shall also be con­

sulted prior to adoption of the implementing provisions provided for in 

Article 21. 

Consultation shall take place and the Committee shall deliver its opinion 

in accordance with the rules laid down in Artiole 16(5) and (6) of Regur­

lation (EEC) No 1017/68 • 

. ;. 
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Article 9 

Consideration by the Council of questions of principle concerning the 

common transport policy raised in specific cases 

1. The Commission shall not take a decision in respect of which consul­

tation as laid down in Article 8 is compulsor,y until after the expir,y 

of twenty days from the date on which the Advisoey Committee has 

delivered its Opinion. 

2. Before expiry of the period specified in paragraph 1, any Member 

State may request that the Council be convened to examine with the 

Commission any question of principle concerning the common transport 

policy which such Member State considers to be involved in a particular' 

case. 

The Council shall meet within thirty ~s from the request by the 

Member State concerned for the sole purpose of considering such 

questions of principle. 

The Commission shall not take its decision until after the Council 

meeting. 

Further, the Council may at any time, at the request of a Member 

State or of the Commission, consider general questions raised by the 
I 

implementation of the competition policy in the air transport sector. 

In all cases where the Council is asked to meet to consider, under 

paragraph 2, questions of principle or, under paragraph 3, general 

questions, the Commission shall, for the purposes of this Regulation, 

take into account the policy guidelines which e•rge from that meeting. 
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Article 10 

Inquiries into air transport sectors 

1. If trends in transport, fluctuations in or inflexibility of transport 

rates, or other circumstances, suggest that competition in air trans­

port is being restricted or distorted within the common market in a 

specific geographical area, or over one or more transport links, or in 

respect of the carriage of passengers or goods belonging to one or 

more specific categories, the Commission may decide to conduct a general 

inquir,y into the sector concerned, in the course of which it may request 

transport undertakings in that sector to supply the information and 

documentation necessar,y for giving effect tc the principles formulated 

in Articles 85 and 86 of the Treaty. 

2. When making inquiries pursuant to paragraph 1 , the Commission shall 

also request undertakings or groups of undertakings whose size 

suggests that they occup,y a dominant position within the common market 

or a substantial part thereof to supply such particulars of the struo­

ture of the undertakings and of their behaviour as are requisite to 

an appraisal of their position in the light of the provisions of 

Article 86 of the Treaty. 

3. Article 8(2) to (4) and Articles 9, 11, 12 and 13 shall ~pply. 

I 
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Article 11 

Requests for information 

1. In carrying out the duties assigned to it b.1 this Regulation, the 

Commission ~ay obtain all necessary information from the Governments 

and competent authorities of the Member States and from undertakings 

and associations of undertakings. 

2. When sending a request for information to an undertaking or association 

of undertakings, the Commission shall at the same time forward a copy 

of the request to the competent authority of the Xember State in ¥hose 

territory the seat of the undertaking or association of undertakings 

is situated. 

3. In its request, the Commission shall state the legal basis and the 

purpose of the request, and also the penalties provided for in 

Article 14{l)(b) for supplying incorrect information: 

4. The owners of the undertakings or their representatives and, in the 

case of legal persons, or companies, firms or associations having no 

legal personality, the person authorized to represent them b,y law or 

by their constitution, shall be bound to supply the information 

requested. 

5. Where an undertaking or association of undertakings does not supply the 

information requested within the time limit fixed by the Commission, or 

supplies incomplete information, the Commission shall by decision 

require the information to be supplied. The decision shall specify 

what information is required, fix an appropriate time limit within 

which it is to be supplied and indicate the penalties pr9vided for 

in Article 14(l)(b) and Article 15(l)(c), and the right to have the 

decision reviewed ~ the Court of Justice. 
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6. The Commission shall at the same time forward a cop,y of its decision 

to the competent authority of the Member State in whose territor,y the 

seat of the undertaldng or association of undertald.ngs is situated. 

Article 12 

Investigations by the authorities of the Member States 

1. At the request of the Commission, the competent authorities of the 

Member States shall undertake the investigations which the Commission 

considers to be necessary under Article 13(1), or which it ~s ordered 

by decision adopted pursuant to Article 13(3). The officials of the 

competent authorities of the Member States responsible for conducting 

these investigations shall exercise their powers upon production of an 

authorization in writing issued by the competent authority of the Member 

State in whose territory the investigation is to be made. Such authoriza­

tion shall specify the subject matter and purpose of the investigation. 

2. If so requested b.r the Commission or by the competent authority of the 

Member State in whose territory the investigation is to be made, the 

officials of the Commission may assist the officials of such authority 

in carr,ying out their duties. 

Article lJ 

Investigating powers of the Commission 

1. In carrying out the duties assigned to it b.r this Regulation, the 

Commission ~ undertake all necessary investigations into undertakings 

and associations of undertakings. Tb this end the officials authorised 

by the Commission are empowered: 

(a) to examine the books and other business records; 

(b) to take copies of or extracts from the books and business records; 

(c) to ask for oral explanations on the spot; 

(d) to enter a.rrs premises, land and vehicles of undertakings. 
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2. ~1e offici~ls of the Commission authorized for the purpose of these 

investica.t:i.ons shall exercise their powers upon production of an 

<J.uthorization in writing specifying the subject matter and purpose 

of the invostigation and the penalties provided for in Article 14(l)(o) 

in cases where production of the required books or other business 

records is incomplete. In good time before the investigation, the 

Commissi0n shall inform the competent authority of the Member State 

in whose territor,y the same is to be made of the investigation and 

of the identity of the authorized officials. 

3. Undertakings and associations of undertakings shall submit to investi­

gations ordered b,y decision of the Commission. The decision shall 

specify the subject matter and purpose of the investigation, appoint 

the date on which it is to begin and indicate the penalties provided 

for in Article 14(l)(c) and Article 15(l)(d) and the right to have 

the decision reviewed by the Court of Justice. 

4. The Commission shall take decisions referred to in paragraph 3 attar 

consultation with the competent authority of the Member State in whose 

territor,y the investigation is to be made. 

5. Officials of the competent authority of the Member State in whose 

territory the investigation is to be made, m&y' at the request of such 

authority or of the Commission, assist the officials of the Commission 

in carrying out their duties. 

6. Where an undertaking opposes an investigation ordered pursuant to this 

Article, the Member State concerned shall afford the necessary assistance 

to the officials authorized by the Commission to enable them to make 

their investigation. 'l'o this end, Member States shall apply, mutatis 

mutw.dis, the measures provided for in Article 21(6} of Regulation (EEO) 

No 1017/68. 

Article 14 

Fines 

1. The Commission ~ bY decision impose on undertakings or a~sociations 

cf undertakings fines of from one hundred to five thousandECU where, 

intentionally or negligently& 

.;. 
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IS~ 

(a) they supply incorrect or misleading information in connection ~. 
with an application pursuant to Article 5; or 

(b) they supply incorrect information in response to a. request made 

pursuant to Article 10 or to Article 11(3) or (5), or do not 

supply information within the time limit fixed 1y a decision 

adopted under Article 11(5); or 

(c) they produce the required books or other business records in 

incomplete form during investigations under Article 12 or Article 13, 
or refuse to submit to an investigation ordered by decision issued 

in implementation of Article 13(3). 

2. The Commission may by decision impose on undertakings or associations 

of undertakings fines of from one thousand to one million ECU, or a 

sum in excess thereof but not exceeding lo% of the turnover in the 

preceding business year of each of the undertakings participating in 

the infringement, where either intentionally or negligently: 

(a) they infringe Article 85 or Article .,86 of the Treaty; 

(b) they commit a breach of any obligation imposed pursuant to 

Article 6(1). 

In fixing the amount of the fine, regard shall be bad both to the 

gravity and to the duration of the infringement. 

3. Article 8(3) and (4) and Article 9 shall apply. 

4• Decisions taken pursuant to paragraphs 1 and 2 shall not be of 

criminal law nature • 

. /. 
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Article 15 

Periodic penalty P!Yffients 

l. The Commission ~ b,y decision impose on undertakings or associations 

of 'Wldertakings periodic penalty p~ents of from fifty to one thoUB8Zld ECU 

per ~' calculat~ from the date appointed b,y the decision, in order to 

compel them: 

(a) to put an end to an infringement of Article 85(1) or Article 86 
of the Treaty the termination of which it has ordered pursuant to 

Article 4; 

(b) to refrain from anr act prohibited under Article 6(3); 

(c) to supply complete and correct information which it has requested 

by decision adopted pursuant to Article 11(5); 

(d) to submit to· an investigation which it has ordered by decision 

taken pursuant to Article 13(3). 

2. Where the undertakings or associations of undertakings have satisfied 
' 

the obligation which it was the purpose of the periodic penalty ~t 

to enforce, the Commission may fix the total amount of the periodic 

penalty payment at a lower figure than that whioh would azoise UDder 

the original decision. 

3. Article 8(3) and (4) and Article 9 shall apply. 

Article 16 

Review by the Court of Justice 

The Court of Justice Shall have unlimited jurisdiction within t~e meaning 

of Article 172 of the Treaty to review decisions whereby the Commission 

h~s fixed a fine or periodic penalty ~ent; it may cancel, re4uce or 

increase the fine or· periodic penalty ~t imposed. 

./. 
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Article 17 
Unit of account 

For the purpose of applying Articles 14 to 16 the ECU shall be the unit 

adopted in drawing up the budget of the CoiiiiDUllity in accordance with 

Articles 207 and 209 of the Treaty. 

1. 

2. 

Article 18 

Hearing of the parties and of third persons 

Before taking decisions as provided for in Articles 4, 5(3), second 

subparagraph, and 5(4), 6{3)~ 14 and 15, the Commission shall give 

the undertakings or associations of undertakings concerned the orYQr­

tuni ty of being heard on the matters to which the Commission ha.s t~.ken 

objection. 

If the Commission or the competent authorities of the Member States 

consider it necessar,y, they ~ also hear other natural or legal 

persons. Applications to be heard on the part of such persons where 

they show a sufficient interest shall be granted. 

Where the Commission intends to take a decision pursuant to 

Article 85(3) of the Treaty, it shall publish,in the Official Journal 

of the European Communities, a summary of the relevant agreement, 

decision or concerted practice and invite all interested third parties 

to submit their observations within a period which it shall fix, such 

period to be not less than one month. Publication shall have regard 

to the legitimate interest of undertald.ngs in the proteotion of their 

business secrets. 

Article 19 

Professional secrecy 

1. Information acquired as a result of the application of Articles. 10 

to 13 shall be used only for the purpose of the relevant request or 

investigation. 

2. Without prejudice to the provisions of Articles 18 and 20, the ·Commission 

and the competent authorities of the Me~ber States, their officials and 

other servants shall not disclose information acquired b,y them as a 

result of the application of this Regulation and of the kind covered by 

the obligation of professional secrea,r. 

_,_ 

,\ 

: 
,) 
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3. The provisions of paragraphs 1 and 2 shall not prevent publication 

of general information or surveys which do not contain information 

relating to particular undertakings or associations of undertakings. 

Article 20 

Publication of decisions 

1. The Commission.shall publish the decisions which it adopts pursuant 

to Articles 4, 5(3), second subparagraph, 5(4) and 6(3). 

2. The publicatiorf shall state the names of the parties and the main 

content of the~decision; it shall have regard to the legitimate 

interest of undertakings in the protection of their business secrets • . ~- . 

Article 21 

Implementing provisions 

The Commission shall have the power to adopt implementing provisions concerning 

the form, content and other details of complaints pursuant to Artiole 3, 

applications pursuant to Article 5 and the bearing provided for in Article 18{1) 

and (2). 

Article 22 

Entry into force 

This Regulation shall enter into force on ••••••••• 

This Regulation shall be binding in its entiret7 md direotl7 applicable 

in all Member States. 
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