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ABSTRACT

This contribution analyses EU member state politiesponses to ECJ challenges. Faced with
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one prominent series of ECJ judgmentsval, Ruffert, Commission vs Luxembquege
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that member state governments manage to presegvéfiant parts of their original
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INTRODUCTION ?

When the European Court of Justice (ECJ) deliviggegreliminary ruling on théavaf case
in December 2007, critical comments on the EU’Sgiady reached an extraordinary level.
The ECJ was accused of promoting “social dumpimg! Eaunching an “attack on workers’
rights” (cf. Mayer 2009: 8). Due to the ECJ’s expign interpretation of European market
freedoms, it was argued, the “very autonomy of Memlstates’ labour and social
constitutions is undermined” (Joerges and Rodl 2. As a response, commentators
considered the “nuclear option” of member statedibérate non-compliance with European
jurisprudence in order to constrain court activi§gtharpf 2009b: 200). Notably, recent
criticism towards the ECJ is not limited to accima of “social blindness” from the left.
Referring to a different strand of jurisprudenca émti-discrimination), the conservative and
former German president Roman Herzog pleaded top“8te European Court of Justice”
which was accused of “depriving member states @f trery own fundamental competences”
(Herzog and Gerken 2008).

Certainly, balancing community and autonomy hasobecever more delicate for the
ECJ in an enlarged and deeply integrated EuropeaonUEU). Yet, the nuclear option of
outright resistance against ECJ rulings has noh lskawn or threatened by member state
governments. At the same time, joint responsestoect the European judiciary are faced
with high consensus requirements of EU decisioningakConsequently, challenged by ECJ
jurisprudence, member state governments are typiteit with one immediate option to
respond: They may explore unilaterally how to preselomestic regulatory goals in a way
that is compatible with the requirements of thedpean judiciary. Thus, in response to the
ECJ’s preliminaryruling in theLaval case, the Swedish government mandated a commission

to inquire possible legislative action (Swedish &wownent 2008: 8):



“The objective must be to maintain the fundameptaiciple in the Swedish
labour market: that the main responsibility for tégting pay and employment
terms and conditions has been assigned to the Isparners. At the same

time, Community law (...) must also be fully resp¥cte

This contribution investigatewhen and how member state governments re-regulate “with
Luxembourg in mind”, i.e. trying to partly preserheeir domestic regulatory autonomy while
solving and anticipating conflicts with EU law. Thext section locates the study within the
literature on judicialisation. Section three deysl@n actor-centred institutionalist approach
to study the underlying interests and the strategfemember state governments for making
domestic regulation ECJ-proof. On this basis, sacfiour analyses EU member states’
legislative responses to a series of three closétyrelated ECJ judgmentkaval, Riiffert,
andCommission vs Luxembodrdn contrast to the harsh initial reactions, thet ncludes
that EU member states have been able to presaxiwreotiginal regulatory goals in ECJ-proof

ways, albeit to varying degrees and through diffestrategies.

POLITICAL RESPONSES TO EUROPEAN JURISPRUDENCE

EU judicial politics has attracted increasing ditam by scholars of European integration
during the past decade. The debate moved beyond irtte¥governmentalism vs.

neofunctionalism divide and specified mechanismsl acope conditions of European
integration through law. The close linkage of nadélb and European courts through
preliminary reference procedures, the differingeihorizons of judges and politicians, the
self-sustaining nature of legal discourse and mteise and the role of private litigation were
put forward to account for the strength of the pe@n judiciary (Stone Sweet 2010). As a
result, the ECJ decides not only individual cadesoaflict, but influences more broadly the

strategic behaviour of political actors.



Most studies on this “judicialisation of politic&cus at the EU level (see Stone Sweet
2010: 27-28). For example, the European Commidsasnbeen shown to instrumentalise the
threat of court activism to overcome member stat@stance against European legislation
(Schmidt 2000). In principle, member states maypoad collectively to European
jurisprudence by further harmonising EU policiesbgrturning back court-driven integration
through re-nationalisation policies. In both direns, however, member states face high
consensus hurdles. Whereas the latter option afridireg the ECJ has proven to be largely
hypothetical (Stone Sweet and Brunell 2010), pesiintegration often lacks behind and can
only partially compensate for court-driven negaiiMegration (Scharpf 2009a: 6f.).

At least in the short run, therefore, EU membetestacan only respond to ECJ
challenges at the national level (see Figure 1né&xiic responses to European jurisprudence
are often difficult to detect and have attractddtieely little attention in the Europeanisation
literature (Toller 2010: 429). A strand of this @asch which also addresses the role of the
ECJ centres on questions of compliance (Panke 2003t prominently, Lisa Conant has
argued that EU member states typically “contaimhpbance by applying ECJ rulings only to
individual court cases while neglecting their breadolicy implications (Conant 2002: 32).
Yet, the “contained compliance” approach only partiaptures domestic responses to
European jurisprudence. Member state governmenyscorae under pressure to adjust their
policies more broadly in order to avoid the legakertainty of further Court challenges
(Schmidt et al. 2008). Various recent policy stediave found the ECJ to trigger significant
changes at the national level, even in areas wiwete no genuine EU policy exists, e.g.
regarding corporate taxation (Genschel and Jaalthaf 2010) and healthcare policy
(Martinsen and Vrangbaek 2008). What is more, tlaelfestments can only insufficiently be
described in terms of compliance or non-compliartl®€J rulings hardly ever prescribe a
specific policy response, but rather circumscribdegal corridor within which member states

have different options to remake their policies.
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Figure 1: Political responses to European jurispruénce

Thus, even full compliance normally comprises aetgrof possible national responses to
ECJ jurisprudence and the criterion of complianeptares only one, though important,
aspect of them. Instead of looking top-downd asking for the ECJ’s power to induce
member state compliance, we may take a bottom-ugpeetive and analyse member state
governments’ strategies to pursue autonomous regulagoals in ECJ-proof ways. This
approach focuses on the grey area between outrightcompliance and ‘regulatory
surrender’ (i.e. a situation in which compliancahMeU law fully determines or even pre-
empts domestic action). The following section psgsan analytical framework to assess
empirically if and through which strategies memsiate governments still manage to defend

regulatory autonomy in ECJ-proof ways.

REGULATING WITH LUXEMBOURG IN MIND

Why andhow do EU member state governments (re-)regulate “witkembourg in mind”?
Two aspects need to be addressed separately im trdenswer these questions: actors’
interests and the strategic setting within whiclytlare pursued (cf. Frieden 1999: 39). The
next subsection discusses when member states goeets actually have aimterestin
regulating with Luxembourg in mind. Subsequenthe tnstitutional setting is examined and

two types ofstrategiedo arrive at ECJ-proof domestic regulation ar¢imigiished.



Balancing community and autonomy

When should we expect member states to respondCtd jHrisprudence in a way that
accommodates autonomous regulatory goals to thereegents of European law? The first
part of this question has been answered by thepearosation literature. In order to expect
any domestic response to an EU impulse, there teedx, first, some latent “misfit” (or
‘mismatch’ Héritier 1996) between existing Europeeanrd national and, secondly, interested
actors who actually transform this misfit into atidnal pressures (Borzel and Risse 2007:
490-491). In addition, it is argued here, if theanstituency has a strong interest in preserving
the regulatory status quo, national policy-makezedhto balance community compatibility
and regulatory autonomy.

When the ECJ finds national rules incompatible \idthhopean law, it creatggessure
to adjustat the domestic level; member states have to nespomehow. Nevertheless, one
must not overestimate the ECJ's power to promotaastic change single-handedly. In her
study on the German Bundestag, Tracy Slagter (26@9)shown how national legislators
may respond in a rather limited and punctual wayoag as they are only challenged by
individual ECJ judgements. Such a national stratgigywait and see” (Slagter 2009: 190),
however, gets more difficult to sustain if the BfLdlds up broader lines of legal reasoning in
series of cases and successively fills the legpk gd previous judgements. If challenging
ECJ jurisprudence goes along with continuous capplg by the Commission and/or private
litigants, national policy-makers face strong adéiphal pressures; “contained compliance”
or even outright non-compliance are hardly an optio

Sometimes, ECJ rulings provide welcome opportusitee incumbent member state
governments to get rid off unwanted rules frompitsdecessors while shifting the blame to
the EU level (Tallberg 2002: 27). When they arefamred with simultaneoupressure to
preservenational regulation after an ECJ challenge, howewember state governments face

a dilemma. If their own constituency is negativelffected by an ECJ ruling, regulatory
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surrender is not an option either. Under this comali the question of how to preserve the
remaining national regulatory autonomy in a comrtygoompatible way becomes crucial.
Thus, when analysing domestic responses to EGpjudence, we have to take the interests
of the governments’ constituency into account natihan assuming a genuine interest in
protecting national regulatory autonomy.

In sum, neither some legal misfit nor its challetig@ugh an ECJ ruling will normally
trigger an automatic response at the national ldaétrests matter, both in order to turn a
particular misfit into adaptational pressures anddunter these pressures in order to preserve
autonomous national regulation. As a result, EU tmmnstate governments cannot easily
escape a situation abnflicting pressures to preserve and to adjust etro regulation They

have to re-regulate with Luxembourg in mind.

Strategies of ECJ-proof regulation

In order to make national legislation ECJ-proof,nmber state governments need to be
creative. A great diversity of possible stratedg@arrive at community-compatible regulation
exists: For example, member states may emulatdatemns of other countries that have
already been found to be community-compatible ey @ourt; they may go for an informal
approval of draft legislation by the European Cossiun, they may support national
regulation by the collection of extensive factualdence; or they may promote private self-
regulation instead of formal legislation in orderavoid legal conflicts at the EU level .

But how can the diversity be organised into medmnincategories or types of national
regulatory strategies? And what accounts for a gowuents’ choice of one type of strategy
rather than another? The main proposition her® idigtinguish member states’ regulatory
strategies according twhose possible challengésey try to anticipate (see Figure 2). The
main actors who supply the Court with cases areEtlm®pean Commission and, mostly via

national courts, private litigants. The choice ational regulatory strategy, | hypothesize,



depends on thanticipated legal procedure.e. the channel through which judicial challesige
of national regulation would most likely reach tB€J.

Under Article 258 TFEU, the Commission initiatefrimgement proceedings against
member states and, when necessary, submits caties ELCJ. If national policy-makers are
threatened by an infringement proceeding, they atikmpt to anticipate potential challenges
of the Commission, e.g. through informal contactBtussels. In fact, most infringement
proceedings get closed at an early stage. An aligenor complementary route to the Court
is a preliminary reference according to Article 2Z6FEU. Whereas direct access to the
European courts is limited for private parties,oral courts may provide indirect access for
private litigants by requesting preliminary rulin®m the ECJ. Thus, if national policy-
makers are uncertain about the potential result pfeliminary reference from a domestic
court, they will try to avoid private litigation ithe first place, e.g. by including social
partners in the process of regulation or by mitigatonflicts about rule application before

they reach the courts.

member state
government
/\ anticipated
preliminary reference infringement procedure legal procedure
¥ 4
private litigants, European
national courts Commission
legal precedent facilitating
consensus « dissent factors
ECJ-proof
domestic regulation

Figure 2: A strategic framework: national legislation in the face of ECJ jurisprudence

In addition, one may ask for favourable scope domuk orfacilitating factorswhich increase
member states’ chances of success to arrive ab@uimus and community-compatible rules.
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Two hypotheses will be analysed in the case stuéest, legal precedenteduces the costs
of designing community-compatible rules and theautaenty about possible legal challenges.
If the ECJ has already explicitly endorsed natioaglulation in one case, other member states
can use this template for designing their own pedicECJ-proof and for discouraging
potential litigators. Less formal, if the Commigsimegotiates a compromise with one
member state government and refrains from initipom further pursuing an infringement
proceeding, this compromise may become a modeltfer countries as well.

Second, depending on the strategic context, palliionsensusr dissentreduces the
risk of legal challenges against domestic regutat@n the one hand, preliminary references
by national courts are less likely, if the regutgitstatus quo is supported by a strong societal
consensus. For example, Marlene Wind (2010) expléia reluctance of Swedish and Danish
courts to refer cases to the ECJ by consensuakarpbratist features of national policy-
making: “The Nordic states are unitary states,eaw&ly homogeneous and have a corporatist
structure. Conflicts are therefore usually resoleedside the court system” (Wind 2010:
1059). On the other hand, infringement proceedargdess likely, if the Commission itself is
split regarding the community-compatibility of naial measures. Decisions are taken by the
Commission as a collective body (ige jure by an absolute majority amde factomostly
consensual) and compliance research hints at tment@ssion’s selectiveness in pursuing
possible infringements (Conant 2002: 75f.). As aseguence, internal dissent in the
Commission may raise member states’ opportunitesnt support at the EU level and to

avoid infringement action.

NATIONAL RESPONSES TO THE POSTED WORKERS CASES

Based on the analytical framework outline befdne, iemainder of this text analyses national
responses to a series of closely interrelated E@dementsLaval, Riffertand Commission

vs LuxembourgThe cases have been chosen for three main redsmiegin with, given the
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extraordinary public attention they attracted, éhpglgements are “most likely cases” to find
member state governments under simultaneous pesssuradjust and to preserve national
rules. At the same time, many observers interprétedudgments as severe restrictions of
national regulatory autonomy. They are, therefineyd cases” concerning member states’
chances successfully to preserve national autorianayn ECJ-proof way. Finally, the cases
offer sufficient variation with regard to the facdadiscussed before, including judicial action
via national courts and the Commission. Before \aiiad) national legislative responses, the

cases will be briefly presented.

Laval, Ruffert, Commission vs Luxembourg

The ECJ ruled ohaval, RuffertandCommission vs Luxembouirg late 2007 and early 2008
and it soon became common to refer to these cases distinct series of judgments. In
addition, the judgment iWiking’ is usually regarded to complete the ECJ's “Lavartet”
(Malmberg 2010: 8). The rulings challenged natiom&lasures to protect workers’ rights in
the context of EU enlargement. Laval, Ruffert and Commission vs Luxembyrgational
measures were found to restrict the European fraesfoservices under the Posted Workers
Directive 96/71/EC (in the following: PWD). Accordj to the PWD, the Court ruled,
member states were not allowed to apply their enéirms and conditions of work to posted
workers, but only a nucleus of mandatory rulestiarimum protection.

The Laval conflict involved the Swedish building workers’ oni Byggnad$ and a
Latvian construction company.gval un Partnen which had been commissioned to build a
school in Vaxholm, Sweden. After negotiations oa Working conditions of posted workers
had failed between these two parties, Laval signedllective agreement with a Latvian trade
union instead. Swedish trade unionists denied thkdity of this agreement and took
collective action by blocking the construction sitaval brought the conflict to the Swedish

Labour Court which eventually referred the caséheoECJ. In brief, the ECJ acknowledged
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the fundamental right of trade unions to take @bNe action, but found the concrete actions
disproportionate. In addition, the SwedidleX Britannid which permitted collective action
irrespective of existing collective agreements undereign law was found to be
discriminatory.

The Ruffertjudgement challenged the Public Procurement AdhefGermariand
Lower-Saxony. According to this act, constructiaom& could only win a public tender if
they committed themselves by a declaration to pdgast the wages prescribed by the local
collective agreement Tariftreueerklarung in the following translated as “collective
agreements declaration”, cf. Rddl 2009: 2). A Germzompany won a tender and
subcontracted work to a Polish company. When iabexr public that Polish workers were
paid less than their German colleagues at the thigegovernment annulled the contract and
imposed financial penalties. The German compangmmaint reached the ECJ as a
preliminary reference. The Court ruled that Lowak&y’s Public Procurement Act imposed
an unjustified restriction of the freedom to prargkrvices under the PWD, in particular as it
protected only workers in the public sector anémefd to collective agreements that were not
universally applicable.

Finally, Commission vs Luxembourgsulted from an infringement proceeding of the
European Commission which argued that Luxembouegsslation went beyond what was
allowed under the PWD and, thus, constituted amagtified restriction of the freedom of
services. Referring to Article 3(10) of the PWDmublic policy exceptions, Luxembourg had
extended its entire regulation regarding terms @mtitions of employment to situations of
cross-border service provision. The ECJ followeel @ommission’s argument and declared
that Luxembourg, by imposing requirements on fareggrvice providers that were not
covered by a narrow interpretation of the publidigyoexception, had implemented the

Posting of Workers Directive incorrectly.
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The ECJ judgments spurred strong reactions, notipuhe member states affected,
but also at the European level. In a resolution2@f October 2008 on “Challenges to
Collective Agreements in the EU”, the European iBarént suggested a reform of the PWD.
The same month, the Commission organised a “FornmWorkers’ Rights and Economic
Freedoms” to consult member states and social grarton the consequences of the ECJ’s
rulings. It soon became clear, however, that comiydagislative action was unlikely to
develop in the near future (Bicker and Warneck 2QH1f.). A joint report of European
social partners from March 2010 on theval quartet shows fundamental disagreement about
the legal (un)certainty provided by the ECJ’s rgéirand the desirability of a reform of the
PWD (European Social Partners 2010: 7, 14). Inrtimeup to his re-election in September
2009, Commission President Barroso proposed an Egulgtion instead of revising the
PWD; an idea that was taken up in Mario Monti's tN&trategy for the Single Market”
reported to the Commission in May 2010 and inclugedthe Commission’s proposal
“Towards a Single Market Act” in November 2010.

In the short and medium term, therefore, EU menskegties had to react domestically
to the Laval jurisprudence. By the end of 2010, legislative oeses to the three ECJ
judgments were taken in four countries — thosectyeaffected plus Denmark (Eurofound

2010: 241.). In the following, these legislativespenses will be analysed in turn.

Laval: Swedish and Danish responses

The ECJ’s judgement ihaval was perceived as a profound challenge to existingdish
legislation and to the country’s system of autonosoollective bargaining as well as an
indirect threat to similar structures in DenmarkalMberg and Sigeman 2008). Particularly
contentious was the Court’s interpretation of th&DP as providing a largely exhaustive
catalogue of working conditions to be guaranteegsted workers (Joerges and Rodl 2009:

17). Collective agreements which are not declamdeusally applicable and which require
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more favourable working conditions than the “nuslecircumscribed by the Directive were
found to “misfit” with EU law.

After the ECJ had identified this legal misfit, ttieeat of continued private litigation
created strong adaptational pressures in SwedenDammark. In its response to the
judgment, the Confederation of Swedish Enterpr&e(skt Naringsljwvelcomed the.aval
ruling and called for quick legislative change.®enmark, a similar case had emerged in
2005, but was not referred to the ECJ (Neergaard Nielsen 2010: 44f.). AfteLaval,
however, the Danish court could have hardly upitsldrgument that it was sufficiently clear
that collective action does not constitute an uifjad obstacle to European market freedoms.

By contrast, the European Commission did not algtiglallenge Swedish and Danish
legislation and showed internal tensions. Whenfahemer Commissioner for Internal Market
and Services McCreevy publicly criticised the Swbadgovernment and Swedish unions
during the conflict, President Barroso had to §atihat the Commission did not take sides
(Lindstrom 2010: 1315). In Court, the Commissiod dot challenge any of the two parties’
claims, leaving it essentially to the ECJ and maticourts to balance on a case-by-case basis
(ibid.: 1317)° After the judgment, the Commission still arguedttit was for national
authorities and social partners to come up witlgadee responses. This was interpreted as an
indication “that the Commission will not, in itspacity as guardian of the Treaty, insist on a
strict interpretation of the case law concerning Bosting of Workers Directive, but rather
allow the Member States some margin of appreciatidren adjusting their different
industrial relation regimes to the new case lawaliMberg 2010: 10).

The initial reactions of the Swedish and Danishegoments were the same: Given
that joint European action was highly unlikely imetnear future, commissions were appointed
to propose domestic legislative adjustments inarse to the ECJ’s jurisprudence (Malmberg
2010: 10-14). As already cited in the introductitieir mandate was to preserve as far as

possible, the systems of autonomous collectivedairgg in a community-compatible way.
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The national commissions concluded their work #edint rates and, largely following the
commissions’ proposals, legislative changes weoptad by the end of 2008 in Denmark and
by the end of 2009 in Sweden.

The Danish and Swedish legislative responses exhibit important commoreslit
Both reforms were developed in co-operation witbiagpartners and reaffirm the autonomy
of collective bargaining, rather than resortingotee of the options to regulate posted work
explicitly recognized by the Court, i.e. by settiagtatutory minimum wage or by declaring
collective agreements generally binding (R6nnm&k02@85). Based on an “innovative re-
interpretation” (Bucker and Warneck 2010: 22) otidle 3(8) of the PWD, foreign service
providers are now informed that they can be requi@ conclude an agreement which
corresponds to existing collective agreements “wmiexl by the most representative
employers’ and labour organisations at nationaklleand which are applied throughout
national territory” (for a detailed legal discussi@f. Swedish Government 2008: 22-25). At
the same time, in order to comply with the ECJ8sprudence, collective bargaining and
collective actions became subject to several ptgins. Collective agreements can only be
extended to posted work if they define minimum wogkconditions and do not go beyond
the “hard core” of the PWD. Moreover, foreign seeviproviders must obtain sufficient
information in advance on the requirements whichy rha imposed upon them. For this
purpose and in order to help solving potential botsf at an early stage, the role of the
Swedish Work Environment Authority as a liaisonadfwas strengthened.

A closer look at the legislative responses Liaval, however, reveals significant
differences. Overall, the Danish response explatese boldly the limits of the remaining
national regulatory autonomy. Danish legislatiofirges “minimum pay” more widely than
the Swedish reform (Kilpatrick 2009: 858; Malmbe2§10: 12-13). Conditions regarding
holidays and leave that are imposed upon DanisHogms may be “converted” into a fixed

sum when calculating the minimum pay demanded frfoneign service providers. In
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addition, the Swedish reform explicitly prohibitellective action if the employer can show
that the posted workers enjoy at least as favoarabhditions as follow from the minimum
conditions of a collective agreement. This “evid@ntequirement” can be met by the
employer through a collective agreement in the hamentry or simply through personal
employment contracts (Ronnmar 2010: 285). Finathge SwedishLex Britannia was
amended in order to preclude collective actiorhd tonditions of the Posting of Workers’
Act are fulfilled (ibid.).

Two factors explain these differences: First, rdgay governments’ interests, the
Swedish liberal-conservative government was onlif-eartedly committed to preserve
national regulation which it mainly perceived tanbét the constituency of Social Democrats.
Swedish Prime Minister Reinfeldt had been openitycat of Byggnadsn the Laval conflict
before he came into office in 2006 (see also Day@€09; Woolfson et al. 2010: 341). The
Swedish legislative reform followinigaval was criticised by the opposition in parliament and
by unions for restricting collective action rigleggen beyond what was required by the ECJ
and for lowering the protection of workers even wimsted from outside the European
Economic Area (Ronnmar 2010: 285).

Second, as to the strategic setting, a lack ofesalcconsensus made it more difficult
for the Swedish government than for the Danishdlarce autonomous regulation with the
requirements of European law. Swedish trade uniools an uncompromising position from
the beginning of thd.aval conflict (Davesne 2009: 12). At the same time, 8wedish
Employers’ Confederation saw the legal challengesira opportunity to question collective
action rights and provided financial support to thetvian company before the Swedish
Labour Court (Woolfson et al. 2010: 341). The SwhdiLaval commission consulted the
social partners, but its proposals did not satsfy of the two camps (ibid.: 344). By contrast,
the Danish response was motivated by a broad abc@hisensus to pro-actively preserve the

existing model of autonomous collective bargainiugg not by a direct challenge of the ECJ.
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Social partners were equal members in the Danigartite Laval commission. Its final report
was short, delivered already in June 2008 andateftta consensus among social partners and
politicians (Bucker and Warneck 2010: 23). The repaof the Swedish government’s
commission comprises more than 400 pages, it esgaga detailed analysis of potential
legal conflicts, and the legislative changes prepopist entered into force in April 2010

(Malmberg 2010: 14):

“The (Danish) idea seems to be to reach a natiaamhpromise which will not
be challenged (...) In Sweden it was clear early ltat ho such consensus
would be reached (...) If the Danish report seemsoaisxnot to uncover any
hidden obstacles for the compromise, the intentiothe Swedish report seems
to be to leave no stone unturned in finding a sofuthat could not be legally

guestioned.”

In sum, Sweden and Denmark managed to limit thetcaining impact of EU law and to re-
make domestic legislation in ECJ-proof ways. Thei€s narrow interpretation of the PWD
clearly challenged national regulatory autonomyt, lioth countries upheld their systems of
autonomous collective bargaining. In order to mékair new legislation ECJ-proof, both
governments centrally addressed the concerns otnpal private litigants, while
infringement action by the Commission was not pestkas imminent. Different levels of
societal consensus account for the varying degreasich the original domestic regulation
was preserved. Whereas the Swedish response waityemtested by societal actors and
resulted in a cautious and legalistic reform, breadietal consensus was a precondition in

Denmark for finding a quick and so far uncontedéggslative answer to the ECJ’s challenge.

Ruffert: Varying responses of GermanLander

The Ruffert case marked the climax of a political and legatl®aabout the protection of

labour standards in public procurement which haghbeught for years in Germany (Rodl
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2009: 3-6). Due to the failure to agree on a fddexa on collective agreement declarations,
various Lander introduced corresponding provisions into their lpulprocurement law;
governments led by Social Democrats (SPD) as vgellyaConservatives (CDU/CSU). As a
result of this previous history, both major partvesre under significant pressure to preserve
autonomous regulation aftBuffert At the same timd,&andergovernments could not simply
ignore the judgment: The ruling strongly re-affimintae ECJ’s reasoning lraval;, there were
explicit threats of private litigation in the casé non-compliance which could have even
involved damages claims; besides private litiggtibe Commission also took a pronounced
position which was largely congruent with the Ctuftnal ruling and, hence, legislative
inaction would most likely lead to infringement pealures.

As an immediate response Ruiffert all GermanLander with similar legislation as
Lower-Saxony disapplied the contested provision8pnl and May 2008. Yet, the judgment
has not led to a complete abolishment of collecageeement declarations (see Table 1).
Instead, severdlanderrevised their legislation in order to defend atsteaartly the original
idea of the declarations while making it ECJ-probie variance of political responses is
already interesting from a purely methodologicainpoRuffert did not challenge German

federal, but regional law which allows us to congpegislative responses across different

GermanLander.
Land | gov. parties | collective agreement declarationd min. wage | date of revision
conservative/liberal governments
Baden- CDU, FDP No - -
Wirttemberg
Bavaria CSU, FDP No (abolished after Ruffert) - /2008
Hesse CDU, FDP No (disapplied after Ruffert) - 2008
Lower-Saxony| CDU, FDP Yes - 12/2008
Saxony CDuU, FDP No - -
Schleswig- CDhU, FDP No (disapplied after Ruffert) - 05/2008
Holstein
mixed governments
Hamburg CDU, Green| Yes - 04/2010
Mecklenburg- | CDU, SPD Yes (planned) - ~ 2011
West Pom.
Saarland CDU, FDP,Yes - 09/2010
Green
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Saxony-Anhalt| CDU, SPD No - -

Thuringia SPD, CDU | Yes (planned) - 09/2010 (draft
social democrat/green governments

Berlin SPD, Left Yes € 7,50 06/2010

Brandenburg SPD, Left Yes (planned) €7,50 08/201aft)

Bremen SPD, Green| Yes €7,50 11/2009

North-Rhine | SPD, Green | Yes (planned) ? ~ 2011

Westphalia

Rhineland- SPD Yes € 8,50 11/2010

Palatinate

Table 1: Collective agreement declarations after Riiert

By and large, the overall pattern of legislativéoren can be explained by looking at the
governing parties and the interests of their mainstituencies (cf. Sack 2010)Ander
governed by centre-right coalitions (CDU/CSU, FDRjgely abolished the contested
provisions — if they had any rules on collectiveesmgnent declarations in the first place. The
presence of the liberal party (FDP) in governmétst dimost perfectly with the absence of
provisions on collective agreement declarationse pitture is diverse as regards governing
coalitions which cannot be clearly classified astezright or centre-left. This mixed picture
reflects the internal divide of the CDU/CSU on tbsue of collective agreement declarations
(R6dI 2009: 6). Labour and unions may not be thre constituency of the conservative party,
but their interests can hardly be ignored by coreteres either. Finally, all governments led
by the social-democrats (SPD) reformed or are stlbrming their public procurement
legislation so as to include social criteria in jiwbbenders, comprising the requirement of
collective agreement declarations.

The variance of political responsesRiffertis telling for yet another reason. One can
observe a trend from legally rather modest to nimiel attempts of.andergovernments to
explore the limits of their regulatory autonomy.wer-Saxony which was first to revise its
public procurement legislation and which, at fisgght, seems an exception among centre-
right governments, kept a very restricted and lgrggymbolic reference to collective
agreement declarations. These are demanded otiig tonstruction sector in which, by now,

a generally binding collective agreement existsway Bremen was the firdtand to
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introduce a specific minimum wage for public preauent into its revised law which,
however, does not apply to companies from other maember states. Eventually, the
comeback of encompassing collective agreement rdidas, including minimum wages for
public procurement, was further promoted throughphecedent set hyandersuch as Berlin
and Rhineland-Palatinate.

The centre-left government of Berlin commissionbte¢ legal surveys in order to
explore its ECJ-proof options to tie public tendawssocial criteria. On this basis, a far-
reaching new procurement law was adopted in Juri®,2cluding the requirement of
collective agreement declarations, a minimum wdgé ©.50 and other social and ecological
criteria for public tenders. Since then, Berlin\pdes a significant example in two respects:
First, it gives othetL.dnder governments (e.g. in Brandenburg) legal guidarmiahow to
revise public procurement legislation in a commyusbmpatible way. Second, reference to
Berlin is made by non-governmental forces, maimdft bpposition parties and unions, in
order to demand similar reforms and to refute blsiméing to the European level.

In sum,Rifferthas provided someander governments an opportunity to abolish or
disapply the requirement of collective agreemeitatations, but it has not ruled out entirely
the possibility to include social provisions in fialprocurement legislation. Facing the threat
of both, further private litigation and infringenteaction of the Commissionl.&nder
governments proceeded carefully: firstly, they susled existing provisions and, then, they
gradually explored new ways to legally include abconsiderations into public procurement

legislation.

Commission vs Luxembourg: A strategy of “trial anderror”

At first sight, Luxembourg's legislative response the ECJ’s ruling inCommission vs
Luxembourgcomes close to “regulatory surrender” as definadiexz. The Commission’s

main contention concerned Luxembourg’'s implemeotatf the PWD which declared that
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all laws, regulations and administrative provisioas working conditions constituted

mandatory provisions falling under national pulgalicy and, therefore, applied entirely to
workers posted to Luxembourg. Article 1(1) of theplementing law provided an extensive
list of fourteen issues that were considered esddot the regulation of working conditions.

Four of these points were questioned by the Comomsand found to constitute unjustified

restrictions of European services freedom by thd:E@ monitoring of written employment

contracts, the automatic indexation of salaries, iles on part-time and fixed-term work,
and the regulation of collective labour agreemeiitse revised law basically declares the
contested provisions inapplicable to posted work#die “unique goal” of the legislative

revision being explicitly “to bring legislation itonformity with European jurisprudencé”.

The picture looks different, however, if we considere broadly the motives for the
original implementing law of 2002 and the revisjomocess in 2010. In 2002, Luxembourg
had deliberately opted for a legislative stratedy“taal and error”, i.e. interpreting its
autonomy to regulate posted work extensively farst,, then, being taught about its limits by
the Commission and the ECJ. Francois Biltgen, Lib@mg’s minister of labour and
employment responsible for drafting the originadl &ne revised law, justifies the decision not

to informally negotiate the original law with th@@mission™

“In fact, such negotiations would have just resdlta imposing a priori upon
Luxembourg a ‘neoliberal’ interpretation of the RPed Workers Directive (...)
Instead, the government — with the consent of Epeidners and parliament —
preferred to design the law according to its owsiam of social Europe and
national social public policy. (This approach) ingalted a certain risk of legal
action by the Commission, although the Director@eneral for Employment
and Social Affairs, for its part, was not a pri@pposed (...) The government

was aware that a condemnation by the ECJ was pessib
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Thus, the original law was written on the basisaofery broad interpretation of national
regulatory autonomy, supported by societal conseasthome and speculating on internal
dissent of the Commission. Legislation was adopteder considerable legal uncertainty, no
legal precedent on the correct interpretation efRNVD existing, and some evidence suggests
that other member states like Ireland, Italy anthBen adopted a similar strategy (Eurofound
2010: 19).

The ECJ’s judgment iRommission vs Luxembousgt a precedent that narrowed the
interpretation of permissible public policy excepis from the services freedom. Faced with
this precedent, Luxembourg’s government adherethéogoal of preserving “l'esprit du
législateur de 2002, but clearly refrained fromtifier exploring uncertain legal territory. The
proposition of labour representatives to subspereseall collective agreements with general
applicability under the public policy exception enatered the resistance of employers’
representatives and was not followed up. The iddaniting the definition of posted work
temporally and with reference to tasks that are prast of the normal activity” of a company
was dropped after a formal objection of the Statur@il which warned about new
infringement actiort?

In sum, although the ECJ undoubtedly constrainekembourg’s regulatory
autonomy, it did so in a rather limited w&yLuxembourg’s legislative response to the ECJ’s
judgement was a step back from an initially veryeasgive interpretation of the PWD,
deliberately taking the risk of a legal challengg khe Commission rather than

“overimplementing” (Conant 2002: 70) the Directivem the beginning.

CONCLUSION

This contribution tackled a question which is chagdling for both, political decision-makers
responding to the ECJ and students of Europeartigudpolitics: How to take the law

seriously (Joerges 1996) and, at the same timetaket it too seriously? In the examples
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given, EU member states could hardly ignore ortlitmithe specific case the implications of
the ECJ’s judgments for their national policies. @eoid further conflicts and the legal

uncertainty involved, member state governmentstbaeke the Court’'s challenges seriously
and remake their policies in community-compatiblays: Yet, they still had room for

manoeuvre and creativity, to pursue at least pafrtheir original regulatory interests. In

analytic terms, existing ECJ jurisprudence andttimeat of litigation provided the strategic
setting which conditioned, but did not determinewber states’ political action. Furthermore,
the chances to successfully accommodate natiori@iggowith EU law depended on both,

political factors (consensus or dissent among fpiatehtigants) as well as legal factors

(existence or absence of legal precedent).

The present focus on domestic political responsdblea European judiciary has been
justified with EU member states’ difficulties toaet jointly. In fact, controversial ECJ
judgments are often preceded by disagreement betamg within member states in the first
place. This makes joint decisions to politicallyeg or complement ECJ-driven integration
very unlikely, at least in the short- and mediumrte Unless balancing community and
autonomy in the EU is left entirely to the dialogoé courts, therefore, member state
governments often need to explore domesticallyrthemaining autonomy. Ultimately,
studying domestic responses to the ECJ also helpstter understand decisions taken at the
EU level: First, the Court may become “sensitisea’'domestic concerns through member
states’ political responses and, accordingly, “mee” its own jurisprudence (Obermaier
2008: 26). Secondly, member state governments hegyespolitical integration by uploading
their own regulatory responses to ECJ-driven irdegn to the European level. Domestic
regulation “with Luxembourg in mind” then serves asmodel of autonomy-regarding

integration at the EU level.
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NOTES

1| would like to thank Alexandre Afonso, Philipp @&hel, Marie-Pierre Granger, Miriam Hartlapp, Adiie
Héritier, Dan Kelemen, Juan A. Mayoral, Diana Partkesanne K. Schmidt, Anne Thies, Benjamin Werner a
Rebecca Zahn for their very helpful comments. | gnateful to the Robert Schuman Center for Advanced
Studies in Florence, where this text was writterirdumy time as a Jean Monnet fellow. Researchaget on
the project “Political autonomy in the European titedel legal system”, funded by the German Science
Foundation’s Collaborative Research Centre 5971f3fiamations of the State” at the University of Ben.

% Case C-341/09,aval un Partneri Ltd ECR 2007, 1-11767.

% Case C-346/0@Riiffert ECR 2008, 1-1989

* Case C-319/06Commission v Luxembour§CR 2008, 1-4323

® Case C-438/05yiking, ECR 2007, I-10779. In contrast to the other cagidéng was decided on the basis of
the freedom of establishment which makes the catbenr specific. The following analysis, therefarempares
domestic responses to the three other rulings.

® The impression that the Commission shied away fimking a more pronounced position because thdiconf
was “politically much too sensitive” was confirmbg an interview with a member of the Commissionégaél
Service, 30 November 2010.

" Act on amendment of the Act on Posting of Workadgpted 18.12.2008, entry into force 01.01.2009.

8 Changes to the Co-Determination Act and the PgsifniWorkers’ Act, adopted 05.11.2009, entry intock
15.04.2010.

° Loi du 11 avril 2010 portant modification des elgs L. 010-1, L. 141-1, L. 142-2, L. 142-3 et 14214 du
Code du Travail. The law and the legislative preca® documented in Dossier parlementaire No. 58dihe:

http://www.chd.lu/wps/portal/public/RoleEtendu?acttdoDocpaDetails&id=5942 ast checked: 10 February

2011). For the citation, translated by the autkee p. 12 in document 5942/00 “Exposé des motifs”.

9 see Endnote 8, p. 5 in document 5942/00 “Exposéuifs”, translated by the author.

1 See Endnote 8, p. 4-5 in document 5942/05 “Avi€duseil d’Etat”.

12| uxembourg’s parliamentary committee of labour antployment concludes: “It needs to be emphastsad t

the judgement and the present reform are far frabstaintially endangering Luxembourg’s social legish.
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The reform introduces some necessary adjustmenishwireserve social legislation at the same time as
clarifying its applicability to posted workers”, eseEndnote 8, p. 7 in document 5942/08 “Rapport ale |

Commission du Travail et de 'Emploi”, translategthe author.
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