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COMMUNICATION FROM THE COMMISSION TO THE COUNCIL

-

Commission Proposal on the General Conditions for public shppLy contracts financed
by the European Development Fund

-

The draft General Conditions for public supply contracts form an integral part

of the "common rules" referred to in Article 22 of Protocol No 2 to the Lomé )

Convention:

"The general provisions and conditions applicable to the placing and berformance of'
public contracts financed, by the Fund shall be the subject of common rules adopted,
on a proposal by the Commission, by a decision of the Council of Ministers at its

1

second meeting following the date of entry into force of the Convention”.

The Commission has already transmitted to the Council the draft General Conditions
for public works contracts (COM(76)715 final, Brussels, 7 January 1977) and the
draft General Conditions for. public services contracts (COM(77)257 final, BPUSSéLS,

) \

14 June 1977). . . L o v oy

A}

‘

The General Conditions for public supply contracts is the last volume in the trilogy
of "common. rules' governing public contracts financed by the EDF.

, -

'

The purpose of this Communication is to pfesent the General Conditions$ for bdblic,

.supply contracts to the Council, ultimately Lleading to an offer from the Community
. ; o

to the ACP States and a decision by the EEC-ACP Council of, Ministers.

L 4

N
! . t

The purpose of these General Conditfohé,vlike that of the General Conditions for
public works contracts, is to provide the general contractual conditions, in each
of the six Community languages, designed to encourage healthy competition between

4
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suppliers in the Community and ACP countries by enabling them’'to compete on’

equal terms for contracts fihanced‘by the EDF.

we will beg1n with a few words on the structure of the document, and then tragce

the main guidelines. .

I. Structure

The structure of the General Cond1t1ons for supply contracts, like that adopted -
for works and serv1ces contracts, is based on the following fundamental dvst1nct1on.
the first part, Title I is made up of regulations from uh1ch it is' pot possvble to
derogate; the second part, thle II, contains contractuat provisions uh1ch may be
derogated from and adapted. ' '
\ N - . ' ' ‘Ar.\"l
The purpose of adopting this structure is to facilitate the‘apulication ef‘the ‘
:GeneraL'Condftions for supply contracts in both English-Speaking and French-speakfng
countries. To do this, it' was necessary to draw up model cond1t1ons uhich were
sufficiently flexible to be imp lemented 1n countries with legal systems as d1fferent
as those in force in EngL1sh-speak1ng and French-speaking countries. It was 1
essential, furthermore, that these model conditions should prov1de absolute guarantees ‘
for suppliers from Member States and from ACP States wishing to participate in -

contracts f1nanced.by‘the EDF.

tinally, it was nécessary to satisfy two imperatives'which, to é sertain‘extent,

are contradictory: flexibility to take account of the operation of different tegai'
institutions, but at the same time certainty of‘LegaLvrelations and guarantees for.
fbreign firms. The-distinction between regulations and contractual provisions
meets this, objective. Certainty is ensured by 'the part conta1n1ng the regulations,
in’ wh1ch the basic rules of the contract which cannot be derogated ‘from and the
rules governing the placing. and award1ng of contracts ‘are laid down. FLex1b3L1ty
is determined by contractual implementing provisions uﬁicﬁ may be adjusted uhen a
contract is being drafted to meet the‘special requirements of that contract.i }q


collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box


I11. Guidelines

The guidelines are the same as those edopted for the General Conditions for public
~works contracts. ‘Accordingly reference should be made to the Commission gommunicétion
‘to the Council concerning the General Conditions for public works contracts 4
(COM(76)715 final, Brussels, 7 January 1977).

It should be emphasized, however, that account has been taken ‘in the draft of
the alterations made to the General ‘Conditions for public works c?ntracts subsequent
to the first reading of this document by the ACP/FIN WOrk1ng Party. .

1. Scope of the General Conditions

The General Conditions cover’allarge.number\of fields,'including the delivery of
suppl%es (e.g. fertilizer and agricultural machinery), the delivery.of equibment
plus on~site assembly (e.g. metal sheds) and the manufacture plus delivery of
jndustrial .supplies. Since they cater for such a wide range of eventuatities,

many of the prov1s1ons (contract’ guarantees, ‘methods of inspection, payment,
acceptance etc.) must avoid being too‘spec1f1c. * The specific requirements relat1ng
to individual contracts must therefore be dealt with in the Special Conditions.

2. Methods of payment.

Article 97 of the draft is deliberately worded in a very general fashion. The
Special Conditions may therefore stipulate methods of payment very similar to those
generally used in normal commercial pract1ce for contracts, deal1ng with just the
delivery of goods. - They may equally welL stipulate met hods of payment more in
line with those used ih works contracts if industrial manufacture.is involved.

3. Transfer of ownefship

'

Under Article 110 of the draft, ownersh%p shall pass when the supplies are accepted.
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_normal conditions of use, for no extra charge.

-

-4-

This is a basic legal provision by virtue of which the acceptance of supplies
acquires full significance, that is to say the approval‘by the contracting authority
of the supplies after verification that they are of the qual1ty and quantity spec1f1ed -

in the Conditions.

4. Maintenance and after-sales service

These two obligations which are incumbent on the supplier are of prime importance
\ . ’ , .
to the contracting authority. They are perfectly distinct from one another. The

- maintenance (Article 111 of the draft) of the supplies which the supplier undertakqs.
. to carry out for a period of time specified in the contract ‘(the maintenance period)

entails the obligation to7maintain,‘repair and- replace the supplies, subject to
This means that the mainténance -

‘§s a free service.

The after-sales service (Articles 28 andl80) on the other. hand, guarantees that

" the supplier will maintain and repair the’ supplies and prov1de spare parts, against
su1table payment for these services, 1rrespect1ve of the use to which the’ suppl1es

\
\

have been put by the contracting.authority.

! L

Conclusion

The General Conditions for PubLic‘Supply Contracts shéuld be an imporfant instrument

of competition. policy where projects financed by t.he EDF are involved, and also

,provide an.administrative tool for the Commission departments responsible for ensuring "
that projects are efficiently carried out, fr;m both:the fechnicag and financial

angles. ‘ ) T . ,
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. TITLE I

_ REGULATIONS . - , ‘

- CHAPTER I . °

PRINCIPLES AND 'DEFINITIONS

[ .
Article 1° .

v e

i
Conditions j

“Public supply confracts financed by.the.European Development and shall be

governed by: ) R : S

/

1. These General Conditibns;‘
2. The Special Conditions.

Article 2°
General Conditions

These General Conditions comprise:

1. Regulations laying down the principles and conditions for the preparation

and award of contracts; no derogation may be made from these provisions. ’

2. General contractual provisions of an administrative and technical nature,
" relating to the performance of contracts. Theée provisions shall apply

to all contracts.



The
(a)
(b?

(c)

qu

[}

Article 3
" Special Conditions
Special Conditions comprise:
special contractual clauses applicabletto each contract; oo

all references to the common specifications applicable to contracts

relating to the same type of supplies;

an indication of those contractualhprovisions referred to in Article 2(2)
~ » - . I - | > - A\
which are not applicable in view of ‘the special requirements of the contract

concerned.

Article 4 .
Definitions .

the purpose of implementing these‘genera( conditions the.following definitions

‘shall apply:

1-

contract;

1

"Contract: any contract for valuable consideration, concluded between a

contracting adthority and a supplier Ka natural or legal person), the object
of which is the provision of movable property which may be used either in
its existing state or in conjunction with works, the nature and value of

which are of secondary -importance in relation to the main object of the |

P

Member States: the Member States of the‘EurOpean Economic Community;

“ACP States: the Africén, Caribbean and Pacific_Statés which are recipients

of aid from the European Development Fund; - |

Contracting Authority: the State, regional or local authority, body of any
ngal person Qoverned by public law which concludes the contract or on

behalf of which the contract is concluded;

1

Supervisor: the administrative department cor the natural or legal person
designated by the contracting authority as having responsibility for the

perfcemance of the contract;



8.

1.

12.

!

-

Engineer: the person designated by name by the supervisor to direct or
supervise the performance of the contract and to check the quantities

delivered.

Engineer's representative: any person designated by name by tHe engineer to

superv1se the performance of the contract and, where specially authorized
by the eng1neer, to participate in d1rect1ng the performance of the contract;

Tenderer: any natural or Lega[.person submitting a tender with a view to

concluding a contract; : \

Contractor: the tenderer with whom the contract is concluded;

., Price schedule: the document containing, in the case of a unit price

contract, an itemized breakdown .of the supplies to be provided, together with

‘statement of the unit prides-appli&able in respect of each of the various

items in question; " :

bl

Bill  of quantities: the document containing, in the case of a unit price

contract based on a detailed estimate, an'itemized breakdown of the supplies

to be prov1ded, 1nd1cat1ng an est1mated quantity for each item and the '

correspondwng un1t price as g1ven in the price schedule.

. The bill of quantities and the price schedule may form one document.

v

Breakdown of the overall price: the document containing,‘in the. case of an
overall price contract, an itemized breakdown of the supplies to be‘provided,
compiled on the basis of the nature of the suppl1es to be provwded, w1th or

-

without a statement of quantities.



‘Contracts shall be awarded on the basis‘of‘competition.

Article 5

v Competition

\

ArticLe'6

Origin of supplies

/
t

w1thout prejudice to the prov1s1ons of Article 56(3) of the Lomé Convent1on

" concerning third countries, the supplies tendered must or1g1nate in the

European Economitc Commun1ty or one or more ACP States. Evidence of thé or1g1n

of the suppres shaLL be furnished, on 1mportat1on into the country for which

" they are intended, by presenting a certificate 1ssued by the customs author1t1es

. of the country export1ng the supplies. o ‘ - i

Article 7
Equality of conditions for participation

1. Without prejudice to Article 56(3) of the Lomé Convention concerning third
cnunfries, any natural or legal pé#son'having the nationality of a Member
State or an ACP State shall be eligible to'participate on equal terms in

tendering procedures and contracts financed by the European Development Fund.

2. Tenders shall be.compared on equal terms in order to avoid any obstacle’

_to participation in tendering procedures and the award of contracts.
To this end, documents inviting tenders may not contain .any specification

such as"may give rise to discrimination between tenderers.



Article 8 '
Preferences for national firms

A 15% price preference shall be taken into account in favoir of the
industrial production or small-scale firms of the ACP States where tenders
of equivalent economic and technical quality are compared.

’ \ .
This preference shall-be confined to national firms of the ACP States which

provide an adequate margin of added value.. _ " - o |

Where two tenders are acknowledged to be equivalent on the basis of the
criteria set out in Articlé'48(15, preference shall be;given'to‘the'onemwhich
permits the greatest3possibfe utilization of the physical and-human resources

~

of the ACP States. : : | -
Agreed prices .

Contracts shall be placed on the basis of agreed prices. These prices may

be unit prices or an ‘overall price. '

The fact that contracts are to be placed'at an agreed price shall-not preclude
prices being revised in the Light of specific fiscal, economic or social
factors. The price revision‘procedures shall be expressly laid down in the

contract documents.

In addition, and by way of except1on, contracts ‘may be placed without prices

" being fixed by agreement :

(a) for supplies of a complex nature or involving a new‘techdique presenting

considerable technical hazards wh1ch necessitate the commencement of work

before atl the conditions of execut1on can be detern1ned

%

1



"<6'“

(b) in the event of exceptionat and unforeseeable circumstances, where
the contracts relate to urgent supplies, the nature and the means of
‘execution of which are difficult to determine.

, o

Article 10

v

payment for services rendered
Contracts may not provide for instalments on account except where a service

has been rendered and accepted. -
[ .
Instalments on account shall be allowed .in respect of the following, according

to the provisions laid down in the Special. Conditions:
(a) work done by the contractor, as and when such work is combleted'

(b)> supplies provwded for the performance of the contract, the quant1t1es '
of which are approved and 1nSpected by the engineer.

Nevertheless, advances may be granted in accordance with the cond1t1ons and

procedures laid down in these General Cond1t1ons.

1

The payment of advances and instalments on account does not have the character

of final payment dascharg1ng the rec1p1ent from h1s obligations.

]
'

Article 11

)

Annulment of a tendering procedure

.Before placing the contract, the contracting éuthority may :

T

* (a) notwithstanding the completion of a procedure prior to the conclusion

of the contract, either de¢ide not to place the contract or order that

the procedure be recommenced, if necessary using another method;

(b) in the event of the invitation to tender providing for a contract
comprising two or more lots, award only certain of the lots and,
possibly, decide that the others are to be the subject of another

contract or other contracts, if necessary using ancther method.



-‘?m

2.. "The annuLment of a tender1ng procedure provided for in paragraph 1 may take
place only in the following cases- y ' ‘

’

’

- if no tender 1s received which meets the cond1t1ons set out in the

- invitation to tender dossier;

[
‘

- if no tender.1s rece1ved which satisfies the criteria for the award of the .

1]
t

contract as set out in Article 48(1);

i

- if the economic or technical data of the project have been fuhdamentally
. ¥

" altered;

- §f exceptional circumstances render normal performance of the contract
impossible; S . ' ' ' )
- if the tenders received do not correspond to the financial resources’ -
! N

designated for the contract;’

- if the tenders received contain serious irregularities resulting in,

particular in interference wfth“the normal play of market forces, or

- if no competition is present.

' 3. In the event of annulment of a tendering procedure, tenderers who are still .

bound by their tenders shall beinformed thereof by the contractikg authorfty.\

. Tenderers shall not be entitled to compensatjon; théy shall be entitled to -
the immediate reimbursement of any provisional deposits or the release of

directly tiable guahantoré whose guaranteés replace such debosits.

\'Article 12

. Amendment of the contract

i

Th2 contracting authority may unilaterally modify thé initial project in the:

course of performance of the confract, provided that it does not change the
purpose of the contract and that it gives fair compensafion where appropriate o

in accordance with Articles 88 and 89. !


collsvs
Text Box


Article 13 o .

Price of contracts

The Special Conditions shall indicate whether the contents are:

tump=sum contracts;

- unit price contracts based on bills of guantities;

1.

2.

* shall be predetermined.

- composite ‘contracts.

cost plus contracts;

In Llump=-sum confracts, an aLL-in'price shall cover the wHoLe of the works
and services which are the sub}ect of the contract. The all-in price shall,
if necessary, be calculated on the bas1s of the breakdown of the total price:
"defined in Art1cle 4 po1nt ﬂ3. - In the latter case an all=in price shall be
given for each separate etement of the itemized breakdown. The total price
shall be catculated by adding together the var1ous all=in prices for atl

such elements.

Where items are accompanied by quantities, these sha(L be firm quantities
drawn up by the contracting authority. ~ The firm quantity shall be the quantity
for which the contractor has submitted an all-in price, which shall be paid to

him irrespective of the quantity actually carried out.

If the contract is modified duriné performance, the modifications introduced
.shatl be evaluated so far as the price thereof is' concerned, in accordance with
. Articles 88 and 89. ' |

In unit price contracts based on bills of quantitiés, the works and services
shall be broken down, on the basis of bills of quantities drawn up by the.
‘contracting authority, into different items and the proposed unit price for

each jtem shall be inserted by each tenderer. The unit price for the contract

‘

The amounts due under the contract shall be calcﬁtated by épplying the said

unit prices to the quantities actually carried out.

’

If the contract is modified dufing performance, the modifications introduced

shall be evaluated so far as the price thereof is concerned, in accordance with
Articles 88 and 89. ‘



2-

The

and

In cost plus contracts, the works and services carried out shall be paid.
for after 1nspection of the engineer on the-basis of the reimbursement of
actual costs with the addition of profit as def1ned in the Special Cond1t1ons.

In composite contracts, the prices shall be fixed by two or more ¢~ the methods
referred to in subparagraph 1, 2 and 3 above, as laid down in the Special

Conditions. . o h

Article 14

Fixing of prices in provisional price contracts

In the cases provided for in Article 9(3), the contract. shall be cdncluded:
(a) on a cost plus basis in accordance with Articlé 13, point 4; or

{b) initially, on the basiS‘of‘proviéiOnéL prices and then of agreed prices;'-
The agreed prices shall be determvned not later than the time at which
the conditions for perform1ng the contract are known, or "
(¢) partly on a cost plus basws and partly‘on an agreed prices basis.’

’ ’ b \
The contractor shall be obl1ged to supply any 1nformat1on‘enabt1ng the

settlement prices to be checked.

A
'

¢

i

Computation of time Llimits

time limits referred to in these General Conditions, the Special Conditions

the contract documents shall run from the beginning of the day foLLowingvthe

date of the act or deed which serves as the point of commencement for the said

time Llinnt.

Where the time limit is fixed in days, it shaLL'expire at the end of the last

day

of the period laid down.



- 1] -

Where the time Llimit is fixed in mbnths; it shall end on the day having the same

. number as the day on which‘it began. In the event of the last month of a

timeltimit fixed in months not having a day with the same number as the date on
which it began, the time Limit shall expire on the last day of that month.
If the lLast day of a time Limit falls on a Sunday or a public holiday established

by law, the time Limit shall be extended until the end of the next working day.
' { ‘ i
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" CHAPTER II

. PROCEDURE FOR PREPARATION AND PLACING OF CONTRACTS
} . ( . .
Article 16 .

!

Methods of placing contracts

" Contracts shall be awarded on the basis of an inyitation to tender. By way of
exception, they may be awarded‘by mutual agreement in the cases provided for in

AY

Article 57. oL , . ,
I. CONTRACTS BASED ON INVITATION TO TENDER"

Article 17, .
Types of invitation to tender

\

‘An invitation to tender shall be open or restricted.

Open invitations to tender shall consist-of‘a'public invﬁtation to tender; any

interested supplier may tender, I '
\ , { ,

Restricted invitations to tender used in those cases referred to in Article 19 of

Protocol No 2 to the Lomé Convention shall be open-only to those applicants which

the contracting authority decides to consult. . \

~Such consultation may follow a preselebtion procedure decided on with particular:
reference to the special nature or the guantity of the works or services to be
ﬁaréied out, as set out in Article 18 of Protocol No 2 to the Lomé .Convention.

1. Rules in the technical field"

Article 18

Technical specifications and standards

) .
1. The technical specifications and the description of testing, checking,
acceptance and calculation methods which appear in the documents relating to

‘each contract may be defined by reference to the appropriate standards. In
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’
T

' such a case reference shall be made in the following order of priority:
-~ the international standards accepted by the beneficiary ACP State;
- the national standards of the benef%ciary ACP State;

- any other standard.

»

-

2. Unless such specifications are justified by the subject of the contract, the
incorporation in the documents re@ating to each boptréct of -technical
specifications which mention products‘of,a specif{c make or source or a
particular process and which therefore favour or étiminéte\certain firms shall
be prohibited.‘ Trade marks, pétents or types, or a specific origin or .
production may be_indicatéd jn cases where the contracting authority is unable -
to give a descr{ption of the subject of the contraét'using specifications which
are sufficiently precise and intelligible to the parties concerned. However,
such part1culars shall be given ‘only for guidance and the tenderer shall have '

the opportun1ty of propos1ng any svm1lar or equ1valent supply.

2. Rules governing publication Y

" Article 19.

‘Notice of invitation to tender

'

A contracting authority wishing to place a contract by open tendering procedure

or by restricted tendering progedure with preselectﬁon:shatl make known its .intention .

by means of a notice.

'

1e. In an open tender1ng procedure the notice of 1nv1tat1on to tender shall state

y ol
H

in partvcular.

(a)  the subject of‘the contract,'in particular the nature and extent of the
services to be provided and the generat nature of the supplies; if the
contract is subd1v1ded into severaL lots: the order of magnitude of the
different lots and the possibility of tendering for one, for several, ‘

or for alll of the lots; the possibility of submitting variations where

1



(¢) the contracting author1ty and, more part1cularly, the address of the,

- 13 ‘“‘.

authorized; if the notice concerns an 1nv1tat1on to tender with
,competit1on which, in addition to the provision of supplies, also

involves the preparat1on of a pro;ect, only .the information needed by
suppL1ers to understand the purpose of the contract and to tender

accord1ngly,

(b) the place of deL1very and/or 1nstallat1on of the supp lies, the soUrce

of financing and the per1od of performance;

department awarding the contract;

(d) the.place where the invitation to tender dossier may be inspected and the‘
terms on which it may'be acquired;.

(e) the final date for the receipt of tenders, the address‘to.which they

must be sent and the language or languages in which they must be drawn ug;.

(f) the period, reckoned from the final date for the receipt of tenders,
during which tenderers shall remain bound by their tenders; except in

special cases, th1s period shall be of two months' duration;

(g) the date, time and place of the open1ng of the tenders, together with a
statement to the effett that the tenders w1ll be opened in pubL1c in

accordance - w1th Article 44(1);

(h) possibly, an approximate est1mate of the supplies total;

. (i) the deposits requ1red by the contract1ng authority upon\subm1ss1on of the

tender or foltow1ng not1f1cat1on of acceptance of the contract, and the
amount thereof, possibly as a’ percentage of the contract, for the deposits

referred to in Art1cLe 70-

{j) the address of the departments from which suppl1ers may obtain any further‘

information it would be 1n,the1r 1nterest to obtain;

in a restricted tendering procedure‘with preselection, the notice shall state

in particular:
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(a) the information given in paragraph 1(a), (bd, (c) and (g)
(b) the terms on which the dossier may be acquired'

"(c) the final date for the receipt of requests to partﬁé{pate, the. address
to which they must be sent and the language in which they must be written;

(d) possibly, the final date for the issue of inQitations to tender by the

contracting authority; . ' . .

(e) the information to be g1ven in the request to part1c1pate, in the form
of statements and documents concerning the supplier's s1tuat1on and
the economic and techn1caL conditions which the contract1ng authority
requ1res suppliers to fulfil in order to be selec;ed these requirements
shaLL be those specified 1in Article 25. ' ‘

Article 20

Publicatién of notices
1. In the case of an open invitation to tender, thé notice shall be published- |
in accordance with such. rules as witl ensure'the widest distribution of
information. To this end it shQLL be pubiished in the Official.JdUrnal of
the European Communities .and the offiqial.gazett§ of the ACP State in ‘
accordance with Article 18(2)(a) of the Protocol No 2 to the Lomé_Cohventjon.

i
\
'

2. In the case of a restricted invitation to tender, if a preselection procedure
. : \
is envisaged, the notice of invitation to tender shall set out the terms of

the procedure and shaLL‘be.pubtished in accordance with paragraph 1. .

Article 21 )

\ '

v

Invitation to tender
In a restricted prdcedure‘with preéeLection, the candidates selected in
‘accordance with Article 26 shall receive an invitation to tender stating in
particular: A L .
(a) the information given in Article 19(1)(e), (f) and (g);
(b) a reference to the notice mentioned in Article 19(2).
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Article 15 7
T{me‘Limit for the'submissfon of tenders

In an open tendering procedure, four months shall elapse between the date of
publication of the notice of invitation to tender and the final date for

the receipt of tenders. ' o .

Nevertheless, thiS'perjod’méy be reduced or extended.depending‘on the subject

of the contract. o

In a restricted tendering procedure, the period between the date of the
invitation to tender and'the final date fixed for the receipt of tenders shall
be determined on a case-by-case basis accord1ng to the subject of the contract.

It may not be Less than three months.
' The invitation to tender dossier
Article 23

Contents of the -invitation to tender dossier = = ° : o

The invitation to tender dossier shall as a rule contain the following:

the notice of invitation to tender, or the notice of preselection and the

- f

invitation to tender;

\
these General Conditions; :
the Special Conditions, the annexes thereto containing, if necessary, the plans

and perjod of performance of theé contract, the procedure for- payment and a

model tender;

for a unit price contract: an outline price schedule and an outline4bill of
quantities; - ‘ ' - ‘

for an overall price contngct:\.an outline breakdown of the overall price;

possibly by way of information, and without being binding upon the contracting

> ' \

authority, a note concerning carriage arrangements and charges.
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* (a) those who are bankrupt; L 5
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\

Qualitative criteria for participation
Article 24

‘Sfanding and ability required of tenderers
Any natural or legal person as ‘defined in Article 5(1) who is able to prove
that he meets the necessary legal, technical and f1nanc1at requirements may
participate in invitations to tender within the framework of the procedures

laid down for that purpose by these General Conditions.

i

The following natural or legal persoﬁs shall not be entitled to participate

in an invitation to ‘tender:

(b) those who are in a situation of suspension'of payments established by
judgment of a court ofher than bankruptcy, and resulting, in accordance
with their nat1onat laws, in the total or part1aL loss of the right to
adm1n1ster and d1sp05e of their property,

(¢} any against who Legal proceed1ngs have been instituted involving a
declaration of suspens1on of payments and which may result, in. accordance
with their natjonat laws, 1n a declaration 'of bankruptcy or in any other’
situation entailing the total or partial loss of the right to administer

and dispose of their property;

(d) any who have been convicted, under a final judgment, of any offence ;

affecting their professional conduct; ,

(e) any who are guilty of serious misrepresentation with regard to

information required for participation in an invitation to tender;

(f) any whom it has been decided to exclude pursuant to Article 115(2)(e).

’



1.
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Artfcle 25
Proof of standing and ability’

In order-to provide proof of his standing and ability, the tenderer .shall

supply the following:

(a) any document dated less than three months prev1ousty, drawn up in
accordance with the tenderer s nat1onal law certifying that he meets

the conditions set out in Article 6(1)

(b) a decLaratioh certifying that the proposed supplies originate in -
Member States or ACP States.,: The country of~origin must be indicated. .

The tenderer shall, if the Special Conditions so require, also supply the -

foLLow1ng.

\

(a) any document dated less’ than three months prev1ousLy, drawn up in
accordance with the tenderer's national Law, certifying that none of
N : : .
the situations referred to in Article 24(2)(a), (b), (c) 'and (d) applies

to him; r

(b) references, balance sheets and trading accounts certifying the financial’

resources available to him for the performance of the contract;

v

(¢) 1in the case of a company or firm, a copy of its memorandum and art1cLes
of assaciation or any other document relating to its const1tut1on,
together with the credentials of the person authorized.to enter into

\

commitments on 1its behalf;

-(d) a statement setting out his technical resources, indicating supplies yhich

he.has delivered or in the execution of which he has participated; he
shall attach to this statement any certificates relating to and assessing
his activities and, where épplicabte, certificates issued by a qualifying ‘
and classifying body approved by the administration of the Member State

or ACP State of which he is a national or in which he has a permanent

N

branch;

’
'

(e) a statement indicoting the resources he intends to use to fulfil the «

contract.
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Artic.e-26 .

Preselection of candidates

i
1 . \

In a restricted procedure with preselection, the contracting authority shall
select, on the basis of the information given pursuant to Article 19(2>(ed,
the candidates it 'shall invite to tender. - '

5. Detailed rules for the drawing up of tenders

'
[

Article 27
, , o - Language . -

The tedder shall be drawn up.in the Languagerstipulated in the invitation to tender.

.

Contents  of the tender

1 H
i

" The tender shall contain the following ‘documents:

‘(a) the documents referred to in Article 25(1);

i

(b) the documents and information referred to in Article 252>, if the Special

Conditions so requ1re,

{c) a detailed description of the suppl1es tendered that 1s all the information

. neneéssary to assess the suppl1es tendered,

’

(d) unless otherwise stipulated in the Special Conditions, an undertaking to
provide an after-sales repair service and, if necessary, the details of
such service in accordance with Articte 80. For th1s purpose the tenderer
shall indicate cLearLy in ‘his tender the means wh1ch he intends using in

order to comply with this undertaking;
(e) where appropriate, additiona[ guarantees as to duration, extent, etc;

(f) the price tender as such and the,procedure for payment pursuant to
Art1cLes 38 and 97.

v
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Article 29 -
Signature and number of copies | /

This tender shall be signed by tﬁe tenderer or by his agent. It shall be drawn
up in a s1ngLe or1g1nal bearing the word "or1g1naL" The Special Conditions
shall state in addition the number of cop1e§ to be supplies by the tenderer.

Copies shall be signed in the same way as the or1g1naL and shall bear the word
11 Cop)'"- . it ’ ) . N . .

Article 30. .

_Agents

‘Tenders submitted by agents must state the name or names of the principal .or ,
principals on whose behalf they are acting. No agent: may represent more than one_”
tenderer. Agents shall attach to theltender the notarial act or deed' which

empowers them to act on behalf of tenderers. - Sﬁgﬁatures to a deed executed under
. seaL must be authent1cated. A ’ '

[y

Consortia .
.Where the tender is submitted by a consortium, Without‘tegal persbnality, made
up of a number of natural or legal persons, it shall be signed by each of those
persons, who shaLL, unless otherw1se spec1f1ed in the Spec1aL Condft1ons, accept

Jo1nt and severat liability and appo1nt one of the1r number to represent the
‘coneort1um vis—a=-vis the contracting author1ty.

. : i
. ' . N
e .

5, -

The representative or representatives of such consortium must, insofar as eath-

" is concerned, provide the proof required under Article 25, as if they were . ~ *

themselves the tenderer. : ‘.‘ o , ,‘ . ’ o

i - "
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Article 32

1

Alterations and amendments

Any erasures, interlineations, additions or amendments, whether in the tender
or in its annexes, which could influence the basic terms of the contract, such as
prices, time limits and technical conditions, shaLL'be subject to alterations

' approved and signed by the tenderer er~his agent .

Article 33

Calculation of the price.

\

1.  The tender shall contain the unit price, the amount per article and the total,

amount of each baech.

‘

Where the invitation to tender‘dossier coﬁtains a bill of quantities or a
breakdown of the overall pr1ce u1th a statement of guantities, the tenderer
',halt jnclude therein the requ151te 1nformatwon, make -the necessary ar1thmet1cat
catculations, sign the document and attach 1t to his tender, in which he shall

mention the total amount of the,b1ll of quant1t1es.

Save where there is express author1zat1on in the Special Cond1t1ons, the
guantities set out in the bill of quantities, or in the breakdown of the
‘overall price, may not be altered by the tenderer, regardless of whether such '

quantities are firm or.established.

2. In order to enable tenderers to calculate their prices on "comparable bases the -
Special Conditions may prijde that teneersbshall be drawn up with-refereﬁce '
to.- a delivery stage other thed the final place of destination. In such.
case the Special Conditions shall lay down detailed rules for calculating
tenders without prejudice to the reimbursement of the contractor for carriage
exnenses not included in his tender.'

\

Article 34

Accuracy of unit prices
Unit prices must be determined in such ‘a way as to correspond to the relatiee
value of each item in relation to the total ameunt of the tender. They must in
particular rat be of such a nature as to distort the comparison of Lence s or to
"esult in the pavment of instalments on account which are clesrly Zispropsrtionate

tn the normal valus of the zervizes rendered,
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Article 35 i o C
Checking of prices
. . ' . ! : { ! , . ’
1. -The contracting authority may, if the Special Conditions so provide, request
the tenderers to provide all informat{on enabling the prices tendered to be

assessed. ' ‘ S
. ' { C. ’ | ' . ’ . .
- 2. Whatever information is provided, it shall not result in a variation of the
prices tendered, save in the event of mater1al errors or m1stakes in caLcuLat1on
- pursuant to Art1cle 47(2) o . ; : '3 ) :

'
4 '

Article 36

.TaxationV

The tenderer shaLL, when calculat1ng his tender, exclude stamp duty and
reg1strat1on duty on contracts. Customs duty, entry duties and indirect charges
on the import into or manufacture of the suppl1es in the‘ACP'country shall be

. those. referred to'in Article of Decision No . of the ACP-EEC

. Counc~t of o . on the ‘tax and customs arrangements appl1cabLe in

the ACP Statés to contracts f1nanoed by the Commun1ty.
Article 37
———————
©Wording of tenders o
‘ e ; N
1. Tenders shall be expressed either in the currency of the recipient ACP State,
~in European units of account, 1n the currency of the Member State or ACP State
_of which the tenderer is a nat1onal or 1n which he has his registered ‘place of
business, or in the currency of the country in wh1ch the supplies are produced.

N

2. The total amount of the tender ‘and’ the unit - -prices in the price scheduLe'shalL
be written out in full. The same applies to the overaLL amount ' of each item

- of the bill of quant1t1es 1f the Spec1aL Cond1t1ons so require.

~ t \ - \ ‘ -
’ . L 4 . 4 \
. . N ~ . . .
. \ . . -

i
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Where a price is stated in: f1gures and in words and there 1s a d1screpancy
between the two, the price expressed in words shall be authent1c.

i

Article 38

Currency of payment ; -

’

3t1, The currency of payment shall be that‘in which the tender is expressed.

2. when the tender is expressed in European units of account, payments relating -
to the debt shall be: made where relevant, in the currency of the Member State
or ACP State laid down in the ‘contract, on the basis of the equivalent vatue

of the EUA the day preceding payment . Coe

4

3. Where payment is made -in a currency other than that of the rec1p1ent ACP State
"or other than that of the state in which ‘the - contractor Has his reg1stered
ptace of bus1ness, it muSt be deposited. 7n a bank or w1th an approved agent
in the country in wh1ch the contractor has his reg1stered ptace of business.

1
. '

Article 39

v

t

_ Temporary residence permit S

L

For the purpose of carrying out stud1es in-preparation- for the drawing up of
tenders, the ACP-State shall grant a temporary reswdence perm1t to any person

‘ part1c1pat1ng in an invitation to tender, or to. his agent. ‘This permit shall .
expire at the end of a period of one month following the publ1cat1on of the: '
name of the successful ‘tenderer by the contract1ng author1ty in accordance’ with

. \customary practice in the ACP State. . I S

T vArticLe 40 o
R1ght of transfer )

Subject to observance of the procedures adopted pursuant to the benef1c1ary
ACP State's exchange regulat1ons, the contractor shall be entitled to transfer
sums due to him directly or 1nd1rectly in connect1on with performance of the

contract.
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" reg1strat1on rnumber and ‘the date and’ time of arr1Val shall be recorded on the

._,(%_
. "

' N\

The timing and amount of the transfer request ar requests shaLL be -at the
contractor's discretion. ‘ .

-Transfers shaLL be made in the currency of the Member State o' ACP &i:ite of ﬁhich
the contractor is a national or in which he has his reg1stered place of business,
at the rate of exchange in force in the beneficiary ACP Staté on-the day the

T

" transfer is made, as f1xed by ‘the Central, Bank of that State. .

7. Submission and opening of tenders. = - T

Article 41,

3 » L3 ' ! ' '
Subm1ss1on of tenders - , : S A

v’ Al .\ ' [ ' N
al ‘

The tender, the annexes to it st1pulated in the‘Spec1al Conditions .and the oy
‘ supporting -documents referred to in Artjcle 28 shaLL be placed in a sealed “
envelope bearing the address 1nd1cated 1n the notice of 1nv1tat1on to tender or .
in the invitation to tender, the reference to the notice of invitation to tender o
in reply to which. the tender is be1ng submitted, where approprjate the numbers "; C
of the lots tendered for and the following words: 'not ‘to be‘epened before the N
+meeting for the opening of.tenders“, written 5n‘the language of the invitatjon .ﬁ'e

iyt

to tender dossier; -

. A\ y
In the case of a restr1cted 1nv1tat1on to tender with presetect1on, however, o

the support1ng documents referred to in-Article 25 shall not be requ1red unless

otherw1°e st1pulated in the Spec1al Cond1t1ons. o I t P

.

EnveLopes conta1n1ng tenders must be sent by post or subm1tted by any other means.

!

The tenderer may request. advice of deL1very. : f \

On receipt, the envelopes, which'must not bear any'referenee to the tenderer;
shall be entered in a spec1at reg1ster 1n ‘the order in which they arrive.' The

envetope. Enve lopes must rema1n‘sealed until they are Opened under the cond1tions

. - . v . ' -
set out in Article 44. AP ) P : j L,

»
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Article 42

withdraqals,fadditions‘and amendments

.

, Any tender may be supplemented or amended prior to ‘the final date. fixed tor'the‘
receipt  of tenders. L B ,

\Any tender may be withdrawn.prﬁor‘to the final date fixed .in the nutice of
invitation to tender for the openfng of tendersQ ) '

 Withdrawals, additions or amendments shall be stated in wr1t1ng and s1gned by -

the tenderer or his agent. ' o - R

. .
, ] .

On pain of rendering the tender null and vo1d, amendments and additions must

1nd1cate prec1sely the purpose and the extent of the des1red change.

t

'Withdrawat must be unconditional. oo S

y
' ~

' The provisions of Art1cles 32 and 41 retat1ng to tenders sha&l be app(1cable to - .
‘ wlthdrdhals, add1t1ons or amendments. w1thdrauals may homever be not1f1ed by
telegrzi or telex; -in such case, they must be confirmed forthwith by’ reglstered

L}

" letter. L -
, v ' '
if a tenderer who has withdrawn'his tender submits a fresh on¢ in the proper

" manner, he may refer-therein to the documents attached to the first tender which

he 1ntends to ‘use ‘in support of the second S : S
Article 43 ' L .
Period during uhich tenders 'are binding-

s

Tenderers shall be bound by the1r tenders, where necessary corrected by the
. Committee responsible for the exam1nat1on of tenders in accordance with
Articia 47(2), during the per10d ta1d down 'in the notice of invitation to tender
or in the invitation to tender. ‘ SR '

if, during‘this period, the contractigg agthority'considers that'it is not in a
position to make a choice, - it may propose by registered letter that the period

be extended. Only tenderers who have conveyed their agreement to the contracting
authority by registered letter shaltlremain;bound during this additional period.

da
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‘\-'the identity of the tenderers; \‘ R '

-~ any amendments or withdrawals of tenders;

- 25 =
R '
- A -, oo

“
[

Articie 44 .

Opening of tenders

'The envelopes ¢ontaining the tenders, withdrawals, amendments or additions
" shall be opened in public at the place, on the'daro‘and &l the time fixed in

the notice of invitation to tender, by a Comm1ttee whose couposition shaLL be
determined by the ACP State.\

i

‘Only those envelopes which have been received in accordance with the conditions

specified in Articles 41 and‘42 not later than final date fixed for the receiot
of tenders can be taken into considefation, without‘prejudiqe to tne provisions-

of paragraph 2. Lo L ,

{

Minutes of the envelope-open1ng operat1ons shaLL be drawn up, g1v1ng deta1Ls of:

- the number and condition of the envelopes recerved;

"= the documents contained in the enveLopes,

3

" - the amounts of the tenders; I,

- any declarations by the tenderers.

“ !

contained in the envelopes and number-them consecutively. These Minutes,
which shall be public, shall be communicated 'to any tenderer who.so reduests.

The Chairman of the Committee shatl then read aloud-the names of the
tenderers, the amounts of the tenders, pr1ce changes and withdrawals. After

this announcement the Committee shall continue its work in camera.

Envelopes arriving after the final(date fixed for the receipt of tenders shall -

. ba taken into consideration only if they reach the Chairman of the Committee

respcasible for the examination of tenders before he declares the meeting

open.

;

If possible, envetopes which arrive late shall be entered in the register by

‘the Committee in accordance with'Ar;icLe 41. <

{ i

Ki

" The Minutes shall be signed by the Chairman, who shall also endorse the documents
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Article 45

Invalidity of tenders

Without prejudice to the iﬁvalidify of any tender the provisions of whﬁch conflict
with the essential réquirements of these General Coﬁditions, in particular those !
set out in Article.32, the Committee may consider tendersy which do not conform to

, the provisions of Articles 24 'to 38, 41 and 42 and 53 to 55, which’ express -

reservations ‘or which are obviously unreal1st1c, to be 1rreguLar and, hence,

\

nult and void.

CArticle 46 |

‘e

Comparison of tenders - \

If tenders recgived are.éxpressed fn different curreﬁcie; they shall be converted, -
' .for the purpose of comparison, into the national currency on the:basis.of the ratég
of exchange between the different currencies and the EUA in force on the first
: working day of the month precediﬁg the month in which the date fixed for the " .
opening of tenders occurs, as publ1shed for th1s purpose in the Official Journal

~

of the European cOmmun1tves. o S : L o

-

- ' Article 47 A S

o Work 'of the Committee responsible for the examination of tenders

1. Before classifying the tenders, the Committee shall eliminate candidates not
qualified to tender-or-whoSé qualifications are judged inadequate, in

accordance with' the provisions of Articles 24 and 25. v
. N

The Committee's reasons for acceptance or rejection.or for a declaration that a

tender is null and void shall be set out %q the minutes provided'for in

Article 48(2). . o

v

'The Committee shall then check the resulfs of fhe*arithmeticat catculations

contained in the tenders. It shall correct obvious errors or mistakes in

2.
4

calculation and, in case of doubt, ask the tenderer by reg1stered letter to

give further details of his tender. . “

The contracting authority shall not be held Lliable, should errors escape

i

notice. ' o o L
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Article 50

Letter of contract

1

The letter of contract shall be the regﬁstered letter with advice of delivery
referred to .in Article 49(1)(b) in which the contracting authorify accepts the
tender of the selected supplier. ' '

Artic(e 51

Contents'of the letter of céntract'

. The letter of contract shall jnclude in particular: .

- a list of the documents reLating'te the contract, together with their
references, and in particuLar the General Cenditions, the SpeciaL'Conditions
and its annexes, the tender, the price scheduLe and the bill of quant1t1es or
the breakdown of the overall pr1ce, ' ‘ . o i

- any derogat1ons from these documents by the contratt'

= the amount of the contract- S o .

- ‘the dec1a1ons taken by the contract1ng authority pursuant to Article 47(2);

- if necessary the appowntment of the eng1neer, his powers regard1ng the
performance of the contract and of the superv1sor to whom he is respons1ble,

- atl part1culars necessary for determ1n1ng the obL1gat1ons ar1svng from the
contract other than those appear1ng in the documents referred to 1n the first

indent hereof

Article 52

i

Order of precedence of the documents relating to the contract

- The order of precedence of the documents relating to the contract which ‘are listed

in the letter of contract shall be established by the Special Conditions.
i, N ' ’
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Special cases - o S
Article 53

Grouping.into lots

'Should it -be decided to divide up an .invitation to tender for economic and
technical reasons, actdunt'shall be taken of the advantage of grouping the

supplies into homogeneoue lots which are as larée as possible.

1 1

The Special Conditions shall stipulate the number of lots and the nature or..

size of each lot. - \

Unless otherwise provided in the Special Conditioﬁs,'theltehderer may submit

a tender for each lot, several lots or-all the lots.

Each lot shall be the subject'ofuohe tender.

nHowever, the tenderer may submit .a tender relating to several lots, provided:

that he tenders therein for each lot. separatety. This cond1t1on need not be -

obeerved however, if the lots are’ 1dent1cat.

Unless the Spec1al Conditions prescr1be otherw1se, the tenderer may supplement “
his tenders by referr1ng to the overalL rebate he would grant in the event of

amalgamstion of certain Lots for which he has subm1tted 1nd1v1dual tenders.’

Each lot shall be‘the subjeet of a’separate contract.

However, the Special Conditions may lay down that lots apportioned-to the same

" tenderer, even if they differ,‘shall form a single ‘contract, the period of

performance of which it shall specify.

Where supplies lots are apportioned to different contractors, the Special.
Conditions may provide that the COntractors shatl designate one of their

>

number to act as Joan? agent to ensure coord1nat1on in providing the suppl1es

i

in question. . o ot

R - | 5 .

‘
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" Article 54 S
HVariationsA ,

If the Special Conditions have made provision for the submission of var%ant
solutions, they must specify the subject, 'Limits and basic¢ conditions thereof;
the submission of var1at1ons does not’ as a ryle.imply thaf the tenderaor must
also submit a tender based strictly on the tender dossier u‘tiss otherwise

.-

provided in the Special Conditions.

L

Variant solutions may notlderbgate from the requirements'of the General Conditjons,

Tenders for the adm1n1strat1ve solut1on and for the variant solut1ons shaLL
belong to a single class; the contract shaLL be awarded to the ‘tender which 1s

economically the most advantageous. -
The submission. of any variant solution must comprise:

'{a) for unit price contracts;
= an individual tender for the var1at1on, ‘
. mvthe draft of the amendments to the Special Cond1tvons necessitated by the
vardiation submitted. by the tenderer; '
-~ the price schedule as mod1f1ed by the var1at1on,
~ the bill of quantvtves as mod1f1ed by the variation; }

a technical note on the concept1on of the variation. :

(by for overall price contracts.. ‘ - , Lo .-
~ = an individual tender for the variation; S . :
~ the draft of the amendments to the Special -Conditions necessitated by the

variation submitted by the tenderer,- '
-~ the breakdown of the overall price, '
- a 'technical note on the conception of the variation.
) )
Article 55~ .

3

| Invitation to tender w1th competition
1. The 1nv1tat1on to tender may take ‘the form of a competition.

2. A competition procedure shall be adopted where special 1nvest1gat1ons are

justified for technical, asethettc or f1nanc1al reasons.
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5.

6.

- B ‘l‘.."_;g),‘._ {

The competition shall ta&e place on the basis of a schedule drawn up by
the contracting authority. . ' IR o . ,

The competition shall be for the preparation of a project and its execution.

The Committee responsible for_ the examination of tendéés shall be called
'the board’ The composition of this board shall be laid down in the

) compet1t1on schedule. - -

The award of the contract shall be decided by the contnacting authorvty after
receiving the opinion of the board. o )

" The schedule may make provision for a‘prﬁze to be awarded 'for the best—placed

7.

8.

9.

11,

1.

proposals after the one adopted'for exécution. Such prizes shall be spec1f1ed
by the schedule and awarded to the or1g1nators of the 'said proposals in
accordance with the order established by the board. Prizes may be withheld

"if the proposals are not, judged:satisfactory.

The schedule shall establish preciéely the respective rights of the contraéting'

~authority and the competitors to the ownership and use of the proposals.

\ ~ o ) .
The notice of invitation to tender with competition and the compilation of

; the dossier must comply -with the provisions of Articles 20, 21 and 24.

"The preparation of tedders,‘the procedure for the examination, their

classification and the notification of acceptance of the proposals adopted
‘'shall comply with the correspondxng prov1s1ons relating to invitations to
tender without compet1t1on; save where the scheduLe provides otherwise.

¢

Mutual agreement contracts .

'
Y

\ i ‘Article 56

Definition and characteristics - of mutual agreement contracts .

‘A contract shall be termed a mutual agreement contract where the contracting

authority enters freely into such discussions as it may consider useful and

. awards the contract to the supplier which it has accepted.

i
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The contracting authority shall be bound to arrange a competition, as far
as possible and by all appropriate means, for suppliers capable ‘of providing

'the supplies which are the subJect of such contract.

The contracting authority shall-be bound to appLy the provisions of Article '18.

Articles 50 and 51 -shall apply.

Article 57

Agreement'contracts

" Mutual, agreement contracts may be, negot1ated

1.

5.

’

‘2'

Where the minor 1mportance of the subject of the contract does not warrant

..recourse to the normal procedure of prior compet1t1on,

In the absence of tenders,’ or in the event of 1rregular tenders being
'submitted following the adopt1on of an invitation to tender procedore, or
if the tenders submitted are unacceptable, in so far as the terms of the
original contract are not substantially altered;

| For supplies, the provision of which is reserved for persons holding patents

or licences for inventions, improvements or importation in respect of those
works, or for works which can only be obtained from a single supplier;

For supplies the provision of which may, for reasons of technical necessity |

" or substantial prior investment, be‘entrusfed to one specific supplier only;

‘Where ‘the supplies only take the form.of research, tests, studies or

. - |
improvements; ! .

For supplies where, in cases of emergency, an invitation to tender procedure

would take too Long,

. Where fhe prices submitted are not governed by the normal pLay of market

forces, S : ‘ ' .

A}
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For additional supplies contracts which cannot, for technical -and
economic reasons, be separated from the prfncipal contract or the cost of

which does not exceed 20% of that contract'
For supply contracts in which, pursuant to Article 13, the prices‘can be

determined only provisionally.
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~

CHAPTER III

i . i

'APPLICABLE LAW AND SETTLEMENT OF DISPUTES

' Article 58 —_— L

Law applicable to the -contract

The State the law of which shall govern the contract and in eccordance'with which
the contract is to be construed shall be laid down in the Special Conditions.

Amicable settlement of disputes
'No dispute ar1s1ng either between the contract1ng authority and a tenderer in
“connection with the procedure for the plac1ng of a contract or between the
contractvng authority and the contractor resu0t1ng from the 1nterpretat1on or
perfornance of a contract shall.be referred to arbitration untess an attempt has

a1rst been made to ‘settle the d1spute am1cably.

“Yhere the complainant is the contractor or a tenderer, the attempt to reach an

amicable settlement shall be conducted before the various administrative authori. .es

" responsible if the national law applicable makes provision for the possibility of

review by non-contentious administrative procedure. If national law does not

- provide for such possibility, the‘attempt'to reach an amicable settlement shall

be initiated by notification of the comblaints to the’engiﬁeer in the case ef a
ispute concerning the interpretation or performaﬁce of a contract, or to the

‘tontracting authority in the. case of a d1spute concerning the procedure for the

award of a contract. ‘ ;

Where the complainant is the contract1ng author1ty, the attempt to reach an
amicoble settlement shall in all cases involve a- procedure under which complawnts

are notified to the opposing party (the contractor or tenderer).

The amicable settlement stage shall be deemed to be at an end if no final decision
- A .
has been taken within a period of four months from the date of the application for

a review or of the notification of the complaints.


collsvs
Text Box


-36- - i
"Article 60 . .

Arbitration

If the'proéedures’laiq down in Article 59 heve been exhausted and the attempt to} l

" reach an amicable settlement has failed, the dispute shall be settled Ly
arbitration in accordance with the rules of arbitration adopted by the ACP-EEC
Council of Ministers, as (aid down in Article 23 of Protocol No 2 'to the Lomé

_ Convention.

-

.'.‘A request for settlement of a dispute must, on pain of being time-barred, be
"submitted to the Arbitration Board w1th1n 60 days of the date of receipt of the
. decision closing the phase .of amwcabte settlement provided for in Article 59,

or within 60 days from the exp1ry,of a term of four months provided for in the

Last paragraph of Article 59. - ' ' , o Lo

The parties to a dispute arising in connection with the award or performance
,.of cont racis conc luded pr1or to the entry into force of these. General Cond1t1ons
may aLso agree to submit such d1spute to the arb1trat1on procedure referred to

in the two preceding sub—paragraphs.

-
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CONTRACTUAL , ADMINISTRATIVEAAND TECHNICAL PROVISIONS

‘

I. Preliminary provisions . . : "

Article 61

Administrative orders

Administrative orders must be in wfiting. They shall be dated, numbered and '

entered in a register.

.

The contractor shall comply on all points with administrative orders drawn up

by the supervisor, the eng1neer or his representat1ve.

[4

Where the contractor considers that the requirements of an administrative order '

gs boyond the obligations under the contract, he muét, on pain of being time-barréd,
submit notice thereof in writing to the engineer 'within 15 days. Execution of

the administrative order shall not be suspended'becéuse of the’ijection.

: , Article 62 : ' ' A

The engineer N

i
The engineer may be appointed by the supervisor in thelletter notifying the
contractor of the award of the contract, save where such appo1ntment already appears

1

in the 1nv1tat1on to tender dossier.

This letter of contract shall also state the powers:of the engineer in accordance
"with Article 51.

14

!

In case= where it is unnecessary to appoint an engineer, the powers of the latter

conferrac F, these General Conditions shall be exercised by the supervisor.
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Article 63"

Vo

The engineer's representative

i
The engineer's representative(si responsible for supervising'performance of
the contract shall be made known, if necessary, by the engineer to the contractor
by administrative order. If the engineer delegates to'his representative(s)
some of his powers for dvrectung performance of the contract he shall 1nform the

contractor in an administrative order of the powers thus delegated

/

Article 84

'

.Free access to the place of manufacture

The contractor shall ensure that the engineer or his'representative(s) has or
have free access to the place .where the supplies which are the .subject of the
contract are executed, and shall'providg them with any information that they may

require. In the performance of their duties, the engineer or his representative(s)
. shall be subject to the obligations laid down in the last paragraph of Article 84.;’

" Article 65
- Address for service of the contractor -

ALl notifications concern1ng the contract shall be sent to the address wh1ch the

contractor spec1f1es for this purpose in hvs tender.

If the'contractor leaves this address'without notifying the contracting authority
‘thereof, all notifications concerning the contract shall be valid when they are -

sent to the address specified for'this'purpbse in the Special Conditions.

\

Furthermore, the Special Conditions may require the contractor to select within
a iixed period an address‘for[service or designate-a representative at a placé

specified for this purpose.

Should the contractor fail to fulfil this obligation within the period provided,
all notifications concerning the contract shall be valid when they are sent to

the address 'specified in the Special Conditions. ' - ‘ ' o

4
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! . , CArticte 66 . . . ‘

Assignment,.sub-contr5cting and sub~ordering

v
t

An assignment shall be an agreement by which the contractor transfers his

contract to a third party.

A sub-contract shall be an agreement by which the contractor entruets

performance of a part of his contract to a third party.

’

A sub-order shall be an order made to a third party by the contractor or by
that .third party himself to another third party, with a view either to the
manufacture of 1ntermed1ate 1tems or materials to be incorporated in the
works carried out or to the’ performance of certain operat1ons affect1ng the

carrying out of such works. T ,

H

The contractor may not assign the contract without the express author1zat1on -

-
'

of the contracting author1ty. -

t ! ’
Sub-contracts may be placed freely subJect to not1f1cat1on by the contractor
to the superv1sor of the suppl1es sub-contracted and the identity of the

. sub- contractor(s). Such notification shall be made by registered letter w1th

advice of delivery. The contracting authority may exerc1se its right to

.withdraw’withip 15 days of the date of the advice of deL1very.

- Assignees or sub-cohtractors must meet the conditions set out in Article 6(1).'

¥

"Sub-orders may be placed freeLy in accordance ‘with the prov1s1ons of Article 56

of the Lomé Convent1on. Neverthetess, the Special Cond1t1ons may st1pulate

"that the prior authorization of the contracting author1ty is required in reSpect

of certe1n sub-orders.

The contracting authority shall acknowledge no legat connection w1th the
sub-contractors-and persons with shom sub-orders are placed. The Latter may

not claim settlement from the contracting authority in respect of supplies

.which they would have provided, unless otherwise provided in the Special -

Conditions.

N

The engineer may avail himself of the rights laid down in Article 84 with

regard to services carried out or provided by sub~contractors or persons with

whom sub~orders are placed.

'
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- items, insofar as they are available.

. guarantor provided for in Article 70.

PO o

v~

< 40 - . A ‘ | | '
. { . .

If, without being authorized to do s0, the contractor has assigned his

contract,’nonctuded a sub-contract or placed a sub~order for which !

authorization was necessary, the contracting authority may, without g1v1ng

formal notice thereof supply as of right the measures provided for in

Article 115 point 2.

~

Article 67 . ' ‘ R

Documents and items to be supplied to the contractor

Within 15 days after notification of acceptance of the contract has beén
given, the supervisor shall provide the contractor, fréee of ctharge, with é
checked and, where necessary, ctorrected copy of the tender, the Special
Conditions and the annexes thereto. ',l .

At the request of the contractor, the superv1sor shall foruard to h1m free of
charge and postage paid an additional copy of the documents referred to in
the preceding sub—paragraph, together with, if necessary, a complete set of
coaies of the plans drawn up b§ the said supervisor: for the performance of
the contract.  The supervisor shall be responsible for ensurang that such
conies are in'confqrmity with the originals. : -

mzy be placed at the disposal of the contractor at his request, in order th

facilitate his work. )

)
1

Upon expiry of a period of 15 days following the provision of these -documents

"and items, the contractor shall be deemed to have checked that tbey conform .

with those which served as the basis for the 1nu1tatuon to tender and which
are.retawned by the supervisor for the purpcses of acceptance of the works.

\ ’ ' ' »
The Special Conditions shall specify the date and conditions for the return
of these documents and Jtems.

4 i

The contractor may purchase additional copﬁes\of these plans, documents and

The supervisor may not hand over these plans, documents gnd jtems prior to
the establishment of the deposit or the commitment of the directiy liable.

. . \ . N
The Special'Conditions‘shaLt"indiEate the additional documents and items which-
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‘Article 68

t

Documents to be supplied by the contractor

The Special Conditions shall, if necessary, specify the documents to be provided

by the contractor. ' : . .
Il. Guarantees of contract

Article 69

- Provisional deposit or guarantee . C :

,The Special Conditions may stipulate, where appropriate, that tenderers establish
a provisional deposit as an earnest of their tenders by‘the commitment of a directly =
liable guarantor or, if they so wish, by the establishment of a provisional deposit.
vhe amount of this guarantee may not exceed 1% of the estimated amount of the
contract. The conditions 'governing the establ1shment and reimbursement of the
deposi: o the persons empowered'to act as d1rectly L1able guarantors ‘shall be as

stipulated in Article 70(2).

Provisional deposits shall Ee returned or the guaéaﬁto}s whose guarantees'réplace
such deposits released as soon as the contractor is designated.. As regards tﬁé
. successful tenderer, hohever;‘the return of the proviéional deposit or the retéase
of the guarantor shall take place only when the final deposit has been established;
‘fhe provisional depqsit may serve as a contribution tgﬁards the final deposit;

. ‘ R

L
\

Article 70

~

Guarantees of contract by means of a depos1t or a directly Lwable
guarantor

1. Unless the Special Cond1t1ons provide otherw1se, the contractor shaLL be ..
obliged to establish a final deposit or, if he s0 wishes, provide a d1rectly
liable guarantor to guarantee recovery of the sums which he owes under the

contract. ‘ ' : ‘ -
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"place of business at the exchange rate referréd to abowe.

- 42 - 4 : .

The amount of the finat.degosif'or’the commitment of the directly liable guarantor"
may not excesd 3% of the original amount of the contract, fncreased where .
appropriate by the ambunt given in the riders where the contract does not provide
for a maintenance period. Where the contract provides for a maintenance period,
the amount of the final deposit aor the commitment of the;directty ttable guafantor‘
may not exceed 70X, unless otherwise provided in the Special Conditions; however,
under no circumstances may ¥t exceed 20%. Within the above limits, and in
accordance with the prcvtszans of the Specmat Conditions, the final deposit or

the commitment of the d1rect[y tiable guarantcr ‘may be estabETShed progressrvety

as the contract is perf@rmed ’

The final deuos¢t shall be estathshed in the currency T ubrch ‘the contract is
expressed. It shall be paid in accordance with national regutations and shatt
be reimbursed in the same currency. ‘Boueveb, where the' contract is established

"in EUA, the final deposit shall be established in the national currency of eguivatent

value to the corresponding amount in EUA on the basis of the exchange rates defined
in Article 46. It shall be reimbursed, if necessary, in the currency of the

country of which the contractor is 5 mational or in whick he has his registered

-

| ‘ g
The directly Liable guarantor,shaLt be-any body under public or private law.

established in an ACP State or a Member State or .passibly in a third country.in

the cases provided for in Articte 56(3} of the tomé Convention which is able to '
prov1de such a guaramtee ar is empcuered to db/so by the authorities under whose

" control it operates-

Save where there are Specfat'brovisfans in the Speciat Conditions, the

. establishment of the finat deposit or the commitment of the directly tiable '

guarantor must take place within one month of the date of nattftcatrou of acceptaneej .

-

of ‘the contract. N , o ‘

Noipayment nay be made in favour of:tbe contractor prior tc the establishment of
the finza!l deposit or the commitment of the directly liable guaranter. ' '
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4, Advanceé'granted pursuant to Article 92 and certain interim payments referred
" to in Article 94 shall be guaranteed up to their full amount by the commitment
of an individual directly Lliable guarantor approved in accordance with
paragraph 2 above.
i

' ' : " Article 71

Fa1lure to establish a final depos1t or to provide a d1rectLy
. Liable guarantor
"If the contractor fails to produce proof of the establishment of the final deposit
. or the commitment of the directly Liable guarantor within the'period laid down in
Article 70(3), the contracting: authority shall be entitled to app(y‘as of right

il

the measures provided for in Article 115, point 2.

’

Before applying these measures, the supervisor shall send the contractor a

registered letter with advice of delivery giving formal notice regarding the
'estabtvshment of the final deposit or the commitment of the directly liable guarantor.
Such formal notice shall set a new tvme L1m1t which may not be less than fifteen
calend2r days and which shall take effect from the date of the advice of deL1very.

Article 72

Right of the contracting authority over the depos1t or d1rectly
Liable guarantor .
1. The contracting authority'reserves the right to require payment from the
‘deposit of all sums which the contractor owes under the contract;'invaCQOrdance

with the national law.’

The deposit 'shall be maintained so as to meet the 'obligations of the .contractor,

i

untit the contract has been performed in full.

Stould a deposit guaranteeing performance of the contract cease to be
established in full and should the contractor fail to make good the deficit,
a deduction equal to the amount of the Llatter may be made from future payments .-

and used to re-establish the depos1t. . ' .
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2. The directly Liable guarantor ghall pay off the sums due from the contractor
under the contract, in accordance with the national rules.

During the performance of the contract, if the directly liable guarantor is
not able to abide by its commitments, the contracting authority shall treat

it as terminated. It shall invite the contractor to provide a new guarantor
" which shall undertake liability within the same limits as the previous one.

Should the contractor fail to provide a new guarantor, the contract%ng authority"

may cause the provisions of Article 71 to be applied.

A3. In the event of termination of the contract, regardless of itsvcause,‘the‘
directly liable guarantor established to guarantee advances or certain interim
payments specified in the Special Conditions may be called upon 1mmed1ateLy to,
reimburse the balance of ‘the advances or interim payments still owed by the .
contractor and may not postpone payment or raise ‘any obJect1on or any grounds

whatsoaver.

4

-

Article 73 - - | .

Return of 'deposit or release of the d1rectly L1able

guarantor ‘ A e

1. -The deposit shall be returned or the directly Lliable guarantor réleased on the

date of acceptance of the supplies where there is a sqle‘acceptance or oon the
date of final acceptance where there are two acceptances. '

. . N 4 \ . »

2. However, in the Llight of the special feature of the contract and without
prejudice to Article 74, the Special Cond1t1ons may prov1de that one half of .
the deposit be returned or one half of the commitment of the directly Liable

guarantor be released on the date of the provisional acceptance.

3. The Special Conditions shall specify when the'direct(y liable guarantoré
referred to in Article 70(4) are to be released. ' i

/.

Article 74
Sums retained by way of guérantee

The Special Conditions may stipulate that an amount not exceeding the.maximum =
amounts fixed for the final deposit by Article 70(1) shall be deducted from -
interim payments by way of guarantee.of sums which the contractor is acknowledged

-
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~ This guarantee may, at the opt1on 'of the contractor, be replaced by a directly

‘other types of insurance to be borne by the contractor. ‘

_.45-

\

as ow1ng under the obligations ar1s1ng in connection with the’ maintenance per1od. o

liable guarantor. The provisions of Article 70(2) shall apply.

The Special Conditioﬁs shall specify the amount to be retained by way of .guarantee

' and lay down the detailed rules governing it where it is deducted from the interim

+ payments.

The establishment of a guarantee by deduction from the interim payments shall entail’
a corresponding reduction in the'final deposit_or in the commitment of the joiﬁtly\ 
liable guarantor referred to in Article 70(1) #n such a way that the deposit shall

be returned in full or the guarantor fully released on the date of provisional . ;

~

acceptance of the supplies.

The sum retained by way of guarantee shall be paid over or the directly LiébLe.]‘
guarantor shall be released on the date of final acceptance of fhéfsuppties,

Article 75 , 1. ' ‘ o

Insurance

v

The carriage of supplies shall be covered'by a policy of insurance as laid down in

‘the Special Conditions. - The'Special Conditions may also~makeiprovisionnfor

III. General obligations

‘ ' Article 76

4
t

‘Basic rules for the determination of prices

1. Sulject to any. special terms contained in the Special Conditions, the contractor’-
shall be deemed to have included in his prices ‘all expenses affecting the

sunplies, and in particular:

(a) carriage-and insurance expenses;

v

(b) the costs of 'packing, tranéhipment, unloading, transit, unpacking and
installation at the place of delivery;

\


collsvs
Text Box


~ 46 -

(c) ' the cost of documents relating to the supplies where such documents
are required by the contracting authority. -

2. The cost of assembling and placing the supplies in uorkiné order shatl be
borne by the contractor where the Special Conditions so stipulate.’ o

Article 77

Overlapping contracts

Where the contractor has been awarded several contracts for identical supplies,
the deliveries which he makes shall be set against the appropriate contract in
. the order in which the delivery dates fall due. ‘

Article 78
Simultaneous contracts

1. Subject to the application of such rules gdverning legal compensation’as may
be established by natiocnal law or usage, each supply contract and its
performance by the contractor shall be independent of all other contracts

- of which the contractor is holder.

- 2o Any difficulties arising wfth'fégard to one contract may‘in no.cdse entitle:
the contractor to amend or delay performance of other cohfracts;{'similarly;.
the contracting authority aay not take. advantage of such dxff1cult7es ta \
suspend payments due under ‘another contract.

/o . .

Article 79 C a Lo

Patents and licences

Save as otherwise provided in the Special Conditions, the contractor shall indemnify :
the contracting authority agatnst any claia resultwng from the use, for the purposes
of the performance of the contract, of patents, l1cences, draw1ngs, models, or

\ '
-

factory or trade marks. B \

N
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Where the contracting authority gives a description of all or part of the'suppLieé,
without referring to. the existence of a patent, Licence, draw1ng, model, trade

mark or trade name whose use if necessary for execution of such supplies, it shall
bear all costs and charges,’ in that event it shall indemnify the contractor against

any claim by the holder resulting from. such use. ‘ ' oo

Article 80 T
After sales service

Save as otherwise provided in the Special Conditions, the supplier must provide,
undertake to provide or arrange in the country for which the sUppLies are intended

an after sales service for the ma1ntenance and repair of the supplies and the speedy

‘
-

supply of replacement: and dupL1cate parts.

IV. Commencement of performance = Period of .performance

Article 81 - <
Order to commence performance of contract

The notification of acceptance of the contract shall be deemed to constitute the

order to commence performance of the contract,

1 N

APtTCLe 82
: Per1od of performance’

_The contractual period of performancé shatt be fixed by the Specfal Conditions
without‘prajudice to extensions of time limits which may be granted pursuant'to
these General Conditions. It shall begin to run on the date of signature of the
advice cf delivery of the letter of notification of acceptance of the contract

i : '

referre.i to in Art1cte 49.
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The engmeer may arrange for the sx.lperrismn and mspectmtt of any suppLy bemg
prepared and manufactured for detwerjr under the comtract. :

If provision is made for a separate period of performance for e&ch batch, such
periods shall not be aggregated in cases where one supplier is aLLacated more than
one batch. Im such case the penad of perfomance for each batm s!fau. be -

V. Supervision and imspection .

Articie &
Guatlity of supplies

i

Without prejudice to Article 18 the supplies must meet the techni,cal specifications

. laid down in the Speciat Comditions and in the tender. They must conform #n all
" respects wi®h the plans, drawings, surveys, models, samples, patterns, etc. which

have been held at the dispasal of the contractor for tdentlftcatmn, in accordance -

‘with the Special Conditioms.

Where materials and objects to be supplied are defined at the same time by plans,
samples and models, and if the Special Conditions contain no stipulation to the '

" contrary, the plan shall determne the form of the object, its dimensions and the '
’ _material from which it is made; the mdel. shalt be taken into consrderatwn onLy
in respect of the finished article and the sampte in r'espect of the quat'tty crf

the material.

Articte 84

e ——————————_—

Sugewisian and inspection of goods

)

Tc this end. he may agpty such tests as he ccnswers necessary from ammq those
'prov1ded for in these Gemeral Conditions, mtmﬁe& or amen&ect where appropnate,

v

’
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by the SpeciaL Conditions, in order to establish whether the materials and
objects are of the requisite quality and quantity. It may rquihe the replacement
or repair, as the case may be,‘pf"items which do not .conform with the contract,

even after‘their jnstalldtion. ' : . ‘ .

L3

The contractor may not rely on the fact that~sdch-supervision and inspection have
been exercised in order to avoid his responsibility jn the event of- the supp(ies

being rejected by reason of any defect. . -

The contractor shall place at the d1sposal of the engineer, provisionally and free
of charge, the patterns and 1nstruments specified in the Special Conditions or .
which are considered necessary for ver1fy1ng_and inspecting the supplies and other

objects to be provided. - g

The engineer or his representat1ves, informed by reason of the1r superv1s1on and
inspection of the methods of manufacture and operat1on of the undertakings, shall
‘be under an obligation not to disclose such 1nformat1on except to those members of

“the administration who need to know thereof. T ‘ -

Article 85
Tests and check tests : .

‘1. Tests

The tests required for technical veriffcation of materials and supplies shall
‘be laid down/;n the Special Conditions. . These shall specify whether the tests
" are to take place: ' ' C - ~
(a) at the manufacturer's factories, .’ ' X ;

(b) in the contracting euthority's laboratories, .

E (¢) 1in laboratories approved by the contracting authority. \

_'In the case of verification at the factory as proviaedefor under (a), the test
samples or parts, which shall be in a condition ready‘for testing, shall be
made available to the engineer within five calendar days of being marked out
for that purpose. The tests shall be carried out in the presence of the
engineer or his representative; the ‘contractor shall bear the cost of
preparing parfs; test samples, and the costs of the tests themselves.


collsvs
Text Box


2-

’

. 3.

r | - 50 ~

J

. In the case of verification in the laboratories as provided for under (b)

’

and (¢), immediétely after the parts. to be tested or the substances to be.'
‘used in preparing the test samples have been selected and marked out for p
testing by the engineer or his representat1ve, the contractor shall send them
within five days, free of charge, to the. laboratory responsible for the tests,
under the superVISlon of the engineér or his representat1ve.

The contract1ng author1ty shatt bear- the costs of preparing parts and test
samples. It -shall also bear the cost of tests carried out in its laboratories

or in an approved laboratory, with the exception of tests which should have

been carried out by the contractor in the manufacturer’s factories. . The'residuol

of test samples, broken parts and surplus samples shall remain the property of
" the contracting authority. The contractor may be present when the tests are
carried out in one of the contract1ng authority’s taborator1es or in a
laboratory approved by ‘the contract1ng author1ty. . T

In all cases the mark1ngs must be present until the t1me of testing.

N

Where tests carried out to ascertain the quaL1ty of supplies involve the .
destruction of certain parts of certa1n quant1t1es of mater1aLs, these- must be

.replaced by the contractor, at his expense. ot

THe extent to which the tests may,involve such destruction shall be indicated
in the Special Conditions.

Test period

The period which extends from the date of despatch to the date of arrival in

the establishment responsible for testing shall not be incluqeﬂ in the period
laid down in the Special Cond%tions for notifying the contractor of ‘the decision
of approval or rejeotion. ‘ | ' ”

-

Veritications

Weighing required to verify the articles énd.materfals for which’theoretical‘

weights or weight tolerances are "Laid down shall be carried out at the’
contractor's factory; the contractor shall place the weighing -instruments at
the disposal of the engineer or his representative, free of charge, in
accordance with Article 84.

«

’
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for whom the result if unfavourable.

-‘5’}_
The same shall apply in the case of duly verified heasuring equipment and
test. machinery required for the tests provided for 1n the contractor s .
factor1es or at the place of delivery.

Check tests

In the event of an objection by one or other party to the results of the tests,
each of the parties shall be entitled to request a check test. This shall be
carried out in a laboratory selected by common consent from the laboratories

approved by the contracting authority.

If the obJect1on concerns an item which is 1ncapabte of exact evaluat1on,
each of the parties shall be ent1tLed to request an expert opinion. The
expert shall be selected by common consent. The expert shall conduct his

examination at a place nom1nated by the expert and- approved by the contract1ng

authority. A

The report drawn up by the laboratory oriby'the expert shall be submitted to
the engineer, who shall communicate it,'without delay, to the contractor by
registered mail. " The results qf the check ‘test or the expert épinipn shall

be conclusive. ,

The costs of ‘the check test or the expert op1n1on shaLL be borne by the party

¢

Period for check tests,

Under penalty of be1ng time-barred, the contractor shall address the request
for a check test or an expert op1n1on to the engineer by reg1stered letter
not later than the fifteenth calendar day follow1ng the day on which the -

decision of rejection is not1f1ed. '

i

Paragraph 2 shall apply to the period for notifying the decision of acceptance
or rejection resulting from the check test or ‘the ‘expert opinion. "

’

/Extension of the period of performance " o ’ -

An extension of the period of_performance may be‘granted to the contractor

where the check test or the expert opinion is in his favour.

\ ~ /

Rejects

Materials and supplies which are not of the required quality shall be rejected.

A special mark may be applied to thé.Latter; this may not be such-as to .alter B

the supplies, nor may itAmodify thier commercial value.
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Making use of rejected materials and supplies shall result in a refusal to
accept the supplies. ' '

Article Bb

Preliminary technical acceptance

If the Special Conditions lLay down technical conditions for the acceptance of
materials or supplies which the contractor must incorporate for the manufacture
of items that he must supply, the engineer must certify prior to their

incorporation in the works that such materials or supplies meet th6>nehessary

requirements.

The same shall apply if the Special Conditions make provision for the manufacture
of one or more standard items and for the examipation of samples before manufacture

is to commence.

Any pretiminary technical acceptance shall be subject of a request sent by
registered post by the contractor to the engineer; such reguest shall be made
in accordance with the forms Laid down by the engineer, who must act upon it

within the period provided for im the Special Conditions.

The reguest shall indicate the specification of the materials, supplies, items
and samples submitted for acceptance and shall also indicate the reference to
the contract letter and possibly the batch number and the place uhere‘éCCEptance .

1

is to take place. \

Even if materials, supplies or items to be incorporated in the manufacture of
items to be supplied have been techmically accepted in this way, they may still
be rejected and must be replaced immediately by the contractor it a further
examination reveals defects or faults.

The Specia Candﬁfions shall make provisidn for all the procedures relating

to prelinminary technical acceptance, in par;ﬁcular, the period of time during
which the engineer must take his decision to accept or reject materials,

supplies, standard items and samples.



Article 87

Identification
The Special Conditions may require all articles and supplies, where possije;»to
bear the contractor's mark or any'other means of identification in a specified

place.

vI. Modificatibns to the contract

“Article 88 .

7 )

" Variations in quantities
The contracting authority reserves the right, when giving notice of acceptance of

the contract, to alter the qﬁantities referred to the invitation to tender.
- i : ‘

In the event of an increase or reduction of up to 20% iq'the guantities referred
to in the invitation to tender, the. unit prices in the tender shall apply to the

quantjties ordered. R v o L .

Where there .is an increase of more than 20% in the quantities referred to in the
invitation to tender, the contracting authority must obtain the agreement of the
supplier selected. The unit prices of the tender shall apply to the quantities

.ordered.

'In the event of a reduction of more than 20% in the'quantitiés referred to in the
invitation to tender, the éupptier selected shall be entitled to adjust the unit
_prices.of his tender. '

-

" Article 89

Technical mbdjfications during performance .

" .During the .performance of the cdntract the supervisor may require the contractor
to make technical modifications provided-that they are compatible with the technical -
capability of its undertaking, or agree to modifications proposed by the contractor.
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iThe contractor must, 3F the suparv1sor 30 requests and w1th1n a perwod ‘Laid down
for the purpose, provide a detailed estimate of the pr1ce increase or reduction

and the changes envisaged in thg period of performance.

“The sﬁperv%sor shall, without prejudice to the'proviéions of Article 61, notify
' its decision by administrative order sent by registered letter.

VI1I. Paymenf of contracts B - ‘ , : .

Article 90

\ General provisions °

'The-SpeciaL Conditions shall determine the administrative or technical conditions

" to which the payment of advantes, interim payments or payment of the baLan#e is

subject, in accordance with the rules of entitlement set out below.

- -

‘ ‘ - . . Article 91 . | .
. e , ‘

Paymeni of a cnhfract‘for.uhizh the price‘ﬁs not fixad
Where the prwces of suppl1es ar the exact tonditions for their determ1nat1an
3 are not immediately evident from the provisions of the contract the contract
, shall, for the purpose of making funds available and for the purpose of making
‘ interim payments, state a provisional price which s either an overall price or
a price cbrresgonding with the var%ous elements of the contract-or the te'chnical

' stages of execution. o N

. : N Article 92 - S :

: S L Advinces
- i

-

2 1. Advances may. be granted to the contractor for operat1ons prEparatory to the
prov1s10n of the supplies which are the subJect of. the .contract.

P
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2. .The amount of the advances may not exceed 30% of the-amount of contract
" where the contract s not subject to revision and 35 where it 1s 's0 subject.

"3, The particular cond1t1ons for grant1ng and re1mburs1ng advances shall be laid

down 1in the Special cOnd1t1ons.

~
t

4. No advance may be made before the‘contcactor,has furnished .proof of the
_establishment of the deposit or the commitment of the directly liable guarantor-

stipulated in Article 70(4).

‘5. Any advance granted‘must be guaranteed in its entirety by the commitment of
a directly liable guarantoc satisf&ing the conditjons of Article 7002).

- Article 93
Reimbu?sement of advances - b | (
Reimbursement of the advances referred to in Article 92¢1) shall be made by.means
. of a deduction from the interim ‘payments and, ‘if ‘necessary, from the balance owing

to the contcactor in accordance With'the rules Laid down in the Special Conditions.

A}

. In all cases of rescission of the contract for any reason whatsoever, the -

contractor must 1mmed1ateLy re1mbunse the outstand1ng balance of the advances.
‘Article 94 e o

" Interim bayments

1. Under the conditions laid down in Article 38 and if the Special Conditions so
provide, the contract1ng author1ty must make jnterim payments to the contractor

if the latter furn1shes proof that he has:.

- det1vered at the pLace of manufacture materials which are to form part of
the’ supplies stipulated 1n the” contract prov1ded that - fuLL ownersh1p thereof
has been acquired by the contractor, that they have been paid for and have

- been recognized as conform1ng w1th the requ1rements of the contract;

=~ performed, operat1ons 1ntr1ns1c to the prov1s1on of the supplies wh1ch have

been 1nspected by the ‘engineer.
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2. The Special Conditions may require certain interim payments to be fully
secured by the commitment of a directly liable guarantor approved puksuant_

to Article 70(2).

{ .
3. The intervals at which interim payments are to be made shall be lard down
in the Special Conditions on the basis of the characteristics of tlie supplies.

Article 95 -
Ounership of-materials
| .
Materials for which interim payments have been made shall remain the property of

the contractor who may in no c1rcumstances make use of them for purposes other
|

than the performance of the contract.

However, the Special Conditions may lay down that, to set off qinterim payments,
the ownership of the materials corresponding to such interim payments shall be
transferred to the contracting authority. " In this case, the contractor shaill,

nevertheless, assume the responsibility of trustee in respect of these materials,

’

in accordance with the requirements of national law.

Article 96 .

Price revision

1. Unless otherwise stipulated in the Spec1al Cund1twons, the contract shaLL

be at fixed prices which may not be revvsed.

2. MWhere the Special fonditions provide that the contract shall bevat prices. which

may be revisgd, they shall lay down the detailed rules for such revision.

3. Prices contained in the contractor’s tender shall be deemed to have been

arrived at on the basis of the conditions-in force on the reference date.

N s \ |
This date chall be the first working day of the month preceding that in which

A

the final date for the receipt of tenders occurs.

_ 4. In the event of a delay in execution of the supplies, which §s attributable

to the contractor, during the period between the contractual date for the
comblerion'of performance and the actual date of completion (provisiocnal
acceptance) a,restricted'revjsion shall be applied on the basis of the official
indices ‘or prices in force in the final month of the period of the contract,
subject to the reservation that the later indices may be applied if they are

N

ladvantageous to the contract1ng authority.
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Article 9? ‘ e .
. - .'Rules ‘for payment

Payment shall be made w1th1n 60 calendar days of the date on wh1ch the account

" is due as st1puLated 1n the Spec1al Cond1t1ons.
~Article 98
_Payment' in-the event of attachment

In the event of a judgmentrordering attachment for the amounts owing tor
performance of the contract againét'the contractor,iand without prejudice to .the
period laid douh in Article 97, the‘contractﬁng authority shall be given a period
of 15(Falendar days, 'starting from the day wheh it receives notification of the
tifting of .the .obstacle to payment, to resume payments to the contractor.

' .
t

Article 99

1

Interest in respect of delay in'payments

If the period laid down for payment has been exceeded and w1th the except1on of
" disputed amounts, the contractor shalt quat1fy automat1caLLy and without formal
-not1ce for .interest calculated pro’ rata on the basis of the number of catendar
days' delay at the red1scount rate of the 1ssu1ng 1nst1tute of the ACP State,v

.
Y ,‘

increased by 1% per annum.

This supplement to the rate shall be 1ncreased to 4.5% per year as from the 71st
day of detay.- A : Ty o ' ’

v

However, payment of “the. 1nterest on delay shaLL be subJect to the submission by

the contractor, not later than the 60th calendar- day foltow1ng the day for payment:'

of the balance of the contract, of a wr1tten request hav1ng the effect of -a

statement of account S f ; o

A remission of the liquidated damages for delay occurring after payment of the

‘balance may not be regarded as const1tut1ng the payment of a new balance and shall‘

»not re-open the period prov1ded for in the preced1ng paragraph. : ‘

Ve
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ticle 100

i e | " Extended delay in péymént

Any default in payment of'more'than 120 days as from thé'expiry of the time
limit for payment laid down in Art1cte 97 shall entvtled the contractor to request
the appl1cat1on of Article TM2.

Article 101

Payment'for the benefit.of third parties '

ALl orders for payment tb third. part1es may be carr1ed out oniy after an qssagnment

of credit or 2 coLLaterat securaty establ1shed under the contract.
\
The ass1gnment of credit must be notified by registered letter with advice of

delivery to the official respon%ible for~authorizing»disbursements-‘ The rules
applicable to the transfer of credit shall be those of the State in which the
. #ransfer is effected.’ ', e

“ . The assignment of collatéral'secuf?ty must be notified by registered letter with

© to the assignment shall be those of the ACP State in which the contraét iS'penformed, ‘

Article 102 .
4/’ ‘. , . ' i . 3
Notificatinniof third parties

i L

The contractor and the assignees of credit and coltateral securities may, during
. the performance of the contract, seek from the contracting authority elther a"
summary progress report of the supplwes prov1ded, actompanied by an estimate
i which shall nof be binding on the contracting authority, or a detailed account of
v the contractcr s entitlement; they may also nequest'a statement of the adéanées -
i and 1nstaLments paid and, a detazled report on 1nformataon received relat1ng to the

'+ contract.

v . advice of delivery to the official responsible for payments. The rules applicable '

~
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, It a creditor, givinﬁ evidence of his cabacity as such, should make such a
request by registered letter, the contracting authority shall be obliged to notify
- him, at the same time as the contractor, of all amendments to the contract which

affect the guarantee resuLt1ng from the ass1gnment of credit or coLLateral security.

Beneficiaries of‘assignments of credit and collateral securities may not call for
any information other than that provided for in the first and second paragraphs,
nor may they 1ntervene in the performance of the contract. a

‘111, Developments affecting performance of the contract

1

thicte 103
Articehs 2

Cessation or adjournment of performance of contract
\ ’ . /
1. where'the contracting authority unilaterally orders the final cessation of
performance of the contract, the Llatter shall be rescinded forthwith. The
N contractor shalL be ent1tled to an indemnity for any injury which he may have
i suffered by reason of any such resc1ss1on “for wh1ch he is not. reSpons1ble.

1

r

2. Where the contracting authority‘ordérs the'adjournment of'the contract, for
reasons not spec1f1ed 1n the Spec1aL Cond1t1ons, for more: than six. months
either before or after commencement of the contract, the contractor shall be

“entitled to rescind the contract and shaLL be entitled to an 1ndemn1ty for

any injury which he may have suffered. ', S

The same shall apply in the case of successive adjournments, the total duratfon
of which exceeds six months, even 'if performance of the contract has been

H .

.resumed in the meantime. - ‘ , .

The request for rescission shaLL be.valid only if 1t is submitted by reg1stered
letter by "the contractor w1th1n two months of . the date of receiving the
adninistrative. order leading to postponement of performance of the contract
for more than six months, or,as from the expiry of the sixth month of

postponement, if such order has not fixed the duration of the postponement.
Lo )

4
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executed.

_60-

If the performance of the contract has- commenced the contractor may require
that acceptance of supplies shuuLd take place forthwith. : i

If the contractor timits his request to an’ Tndemntty, it must be submitted by . “
reg1stered letter not Later than 60 days after provisional acceptance of att '
the suppL7es- o . P o - ‘ ‘ .

Where the contracting authnrity ordefs the adjournment of perfoémance of the
contract for less than six months, the contractor shall be entitled to an
'indemnity for any iniury*suffered;l He must submit his request by registered
letter not later than 60 days after provisional acceptance of all the sqpptiesJ
‘ , S ‘

During the period of adjodrnment the contractor shall take all such protective -
measures as may be necessary to ‘safeguard the partion of the contract already”

v

Expenses 1ncurred in connect1on with sucb protectvve measures shalt be rexmbursed
to the contractor, u1thout prejudxce to the indemnity whvch he may cla1m 1n ’ .
accordance with paragraphs 2 and 3. . : ' B

/

Article 104 s
"‘Death

Where the, contract is auarded to a natural person, it shall be automat1cal£y
rescinded if that person dJes.,

'However,-the contracting autbérity shall examine any proposal made by the
- heirs if they have notified it of their intention to.continue the contract.

The decision of the contracting ;uthoritg shatl be notified to those concerned

 within ane month of receipt.6f such proposal.

2.

Where the contract is awarded to several natural persons and one or more 6f

‘them die, a report shall ne agreed Sétueen t#e parties on the progress of the

pérformance of the contract and the hontnacting author#ty shall decide whether
to rescind or cantinue. the cnntract in accordance with the undertak1ng of the

{

- survivars -and of the hexrs, as.the case may he.
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"~ bankruptcy of the contractor, .

-6 -

. ‘ , .
In the cases provided for in paragrephs 1 and 2, persons offering to continue

. to perform the contract shall notify the contracting authority thereof by

- registered letter within ten‘deys'of the date of death.

The nature of their liébitity'shall be determined in ‘accordance with the
first paragraph of ‘Article 31, supptemented where appropr1ate Ly the Specwat

1.“

- Conditions.

Continuation of the contract shall be subject to the rules reteting to

establishment of the deposit,or the commitment of the directly liable guarantor

in accordance with Article 70. .
.+ ‘Article 105

‘Specific grounds for rescission

’

Without prejudice to the measures provided for in Article 115, the contracting -

authority may rescind the contract'ih\the following cases:

= any s1tuat1on 1nvoLV1ng suspens1on of payments,, other than. bankruptcy,
establ1shed by judgment of a court: and result1ng, jn accordance with his

"nat1onaL law, in the total or part1at loss of the contractor s r1ght to '
administer and dispose of his property, o

- any final Judgment for an offence 1nvolv1ng the profess1onaL good character
of the contractor, '

- any other legal’ d1sab1t1ty h1nder1ng the performance of. the contract,

- any organizational modification.that’ must be notified to the contract1ng

authority involving a.change in the Legal personal1ty of the contractor,

unless such mod1f1cat1on is recorded in an endorsement to the contract.

In the event of resc1ss1on the contract shall be settled solely on the basis

of the suppl1es delvvered and accepted.

If however at the time of rescission supplies have been dispatched, they may

be taken into consideration after acceptance. '

R
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2.

_ shows a debit balance the contractor may be required to return 807 of the

l-&-

The contracting authority may without waiting for the definitive settlement,
and if so requested, pay the contractor up to 80X of the credit balance shoun

by tihe provisional settlement. Conversely, if the prbyisionat~setttement
) 1

amount of such balance.

Delivery, acceptance and maintenance period.

‘- the reference number of the cantract;

Article 106 |

Deiivery

The supplies shail be delivered to the place, within the time limits and in f

accordance with the conditions stipulated in the contract. -

The contractor must notify the engineer by registered letter of the Hate:on
which the supplies will be ready for‘presehtatian at-the p[éce of acceptance. -
Supplies which are ready for acceptance shall be pfesumed, pendiné evidence to
the contrary, to hawe beenm thus on the date of presentation specified Ey the :

contractor.

Each delivery must be accompanfed by a statement drawn up by the contractor.

* This statement, the form of. which may be prescribed by the Special Conditions

4

shatl canta1n, in particular: L ' : Lo

- the date of delivery,

~ the 4dent1f1cat1on of the cnntractor, " : \
- partvcutars\of the goods supptzed and, where appropr1ate, deta1£s of how they'
were divided for packing. - ‘

Each package must be clearly mafked~with its order pumber as shown on the
relevant statement; in the absénce of indications to the eontrary, it shatl -
contain a L1st of 1ts cantents. The delivery of the supplies shatll he

confirmed by-the 1ssue ‘of q recetpt to the contractor.

Where the supplies are dettvered to an establishment of the contracting
authority the latter shatl bear the responsibility of bailee, in accordance
with the requirements of national law, during the time which elapses between
their being delivered for steorage and acceptance. .

-8
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Article 107

)
d

Verification operations

Without prejudice to Articles 83 to 87, the supplies presented by the
contractor shall be subjected to gualitative and quant1tat1ve ver1f1cat10ns
intended to establish that they satisfy the contract spec1f1cat1ons.

The Special Conditions .shall ind{cate:

- the nature of and detailed procedures for verifications,

- the administrative authorities responsible therefor,

- = the place where'they are to be carried out,

the period .available to.the~eng1neen for effecting the verifications and

4
notifying its decision.

This peridd shaLl begin on the first workihg day following the date of teceiptt

of the commun1cat1on from the contractor under Article 106(2) on cond1t1on

that the eng1neer is 1n possession of the statement provided for 'in
Article 106(3). . ' ‘

.Unless the Special Conditions «provide btherwise, the length of this period

shall be twenty days.

The engineer responsible for verifications shall advise the contractor, ‘in
good time, of the date and time fixed for them so as to enable him to be

' present or to be represented.\ " However, the duly notified .absence of the

contractor or h1s representat1ve shall not prevent the verifications be1ng

'carr1ed out. , A

Article 108
AdJournment, pr1ce reduct1on penalities,

- reJect1ons

Where the engineer considers that the supplies could be accepted if certain .

adjustments were carried out, he shall submit a report to the superv1spr

- who may declare that delivery of the supplies'is adjourned and inviting the

contractor to present them again within a spec1f1c period after having
carried out these adjustments. Where the Special Conditions do not Spec1f1cally

provide otherwise, the engineer must be informed of ‘the contractor's acceptance

within a period of 15 daYs from notification of the decision to adjourn.

1
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In the event of refusal or silence on the part of the tontractor within this
period, or of failure to present the supplies again within the period allowed
for their adjustment, such supblies shall be accepted subject to a price
reduction penalty or shall be rejected in accordance with the cond1t1ons set

-out below.

Except in special causes, to be decided upon by the supervisor,;no supplies

" may be the subject of more than two postponements.-

At the end of the verifications, supplies which do not entirely satisfy the

conditions of the contract but which nevertheless seems to be usable in their

existing state may be accepted subgett to a reduct1on in pr1ce which shall

.consist of:

- a reduction in price if the defects found aftect all or part of the delivery,

‘= a reduction in quant1t1es in the event that the suppL1es exhibit localized

blemvshes.
o

‘The supervisor shall inform the contractor of the reductions in price which ‘

~'it proposes to apply.

. The supervisor must be informed of any objection of the contractor within 15

days of notification of the proposed‘reductions in pride. At the end of that

period, the  administration shal( make his decision. If the contractor doés
“not accept this decision, the supplies shall \be rejected.

However, where ‘the tontractor is not in a position to replace'forthwith the

. supplies adjudged to be defect1ve, he shatl be obL1ged to submit to such

¢

reduction in price: : .- o

~ where the supply i's urgently requ1red,

- where, because of their nature, suppl1es could not be stored separately in

the contractvng authority's uarehouses.‘

. Where the supplies presented give tise to reservations such that adjustments

do not seem practicable and that their use in their existing state does not
seem possible, the superv1sor shall notify the contractor of his 1ntent1on to

reject them.

¥
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The supervisor.must be informed of any objection of the contractor within

15 days of notification of. the intention to reject the supplies. At the end

of that period, the works supervisor shall mske his decision.

The time limit stipulated in the preceding subparagraph shall not be taken
into account ‘when mak1ng that dec1s1on, where 1t follows a refusal on the part

. of the contractor to accept a reduct1on in pr1ce or where, because of their

nature, suppl1es could not be stored separately 4n the contractvng authority's

'

warehouses,

If there should be an adJournment in respect of the suppL1es, the whole of the
per1od Laid down for effecting the ver1f1cat1ons shall be available to the

engineer, from the date on whwch ‘the supplies, are again presented by the

.contractor. The same shall apply in the event of re3ect1on, where the supervisor

has authorized: the contractor to present new suppL1es.

he period ava1LabLe to the contractor for submitting any ob3ect1ons, and the
period which hé required to present ‘the supplies again. following postponement

or rejection, do not in themselves -constitute grounds for requesting an extension

of the period of.performanceﬁ

The degisions taken by the superv1sor shaLL .give reasons for: the reJect1on,

postponement or reduct1on in. price. They shaLL be not1f1ed to the contraCtor

without delay, by reg1stered letter with acknowtedgement of rece1pt. !

‘Article 109

’

- ~ Marking and removal’of‘postponed or rejected suppties

N /

P

The SpeCsaL Cond1t1ons may st1putate that mater1ats or art1cLes deL1ver1es of

. which has been postponed or wh1ch have been f1naLLy rejected will be marked

‘with a scecial s1gn by the eng1neer and that, where’ appropriate, rejects will

i
'

be denatured or destroyed.

‘The handling and transport costs which may result from postponement or

rejection of suppLies shaLLkbe4borne by the contractor.

Should the verification operations have been carried out in the contracting
authority’s warehouses, the decision to reject the supplies shall stipulate
a time Llimit for their removal,\if the Special Conditions have not already

done soO.

]
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On expiry of that time L1m1t, the supervisor shatL be retzeved of his

responsih1Lfty as bailee and nay*

- either send back as of right the suppttes 1n questIGn at the expense and
risk of the contrfactor, or
- have them satd by public auction 'in accordance -with the national taw.

!
[N

. The proceads of the sale, less expenses, shall be held at the disposal of’
the contractor unless they should serve to pay,off debts which he may be’

found Liable to pay to the c;o:rtract'ing éuthoritg under the contract. °
" Articte 110 ‘
Acceptance - | o .

v

.At ‘the end of the verifications, unless at&eruise provided in the Special X

Conditions, the engineer shall within the pertod of 20 days laxd down in
Article 107&3} draw up a statenent of acceptance by which transfer of ownershtp

.is effected and shall forward a'copy thereof to thé contractor.

. However, where the supplies areraccepted only sub;ect to a reduction in price
the statement of acceptance shall be drawn up onty on the date of the decision

to impose the said reduction. ' ' p : '

-~
Where the Special Conditions have made provision for a gﬁarantee period, the
acceptance referred to in paragraph 1 shall constitute provisional acceptance.
At the end of this pertod the eng1neer shall drau up a statement of final
acceptance and shatL forward a copy thereof to the -contractor. The final
acceptance may be tacit If the supplves have not. given rise to any claim

Yo

Where ane or morE'of‘fhe exéeptiohal'cfrcumstances referred tdtin Article 112
make it impossible to carry out the verifications taid down in paragraph 1

a statement to that effect’ shatl be draun up, after the ‘contractor or his
representative have been summonéd- Thg‘statement.of acceptance or rejection.
shall be drawn up once the~excepfiona1 circumstances cease to appiy.

o ‘ . \ S
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Maintenance period: maintenance, repair and replacement

1. IWithoutAprejud{ce to the Special Provisions relating to the acceptance of
supplies, the contractor shall be -obliged during the maintenance period to
carry out maintenance, repair and replacement coVering all services under the

contract, subject to hormal conditions of use.” - o

[ ’ N

Deterioration resulting trom the cihcumstantes provided for in Article 112 or
" from abnormal use shall be excluded from th1s obligation unless it reveals a

’ fault or defect such as to Just1fy the request for repa1r or replacement.

The obligation te'maintain may be the subject of provisions ‘in the Special
Conditions and of techn1cal spec1f1cat1ons wh1ch shall determine the per1od

1

and conditions thereof.

Where the Special Cond1t1ons or the contract provide for a ma1ntenance period,
they. may fix the duratibn, thereof. If. not otherwise spec1f1ed the durat1on '

. thereof shall be one year.

14

The maintenance period shall commence on the date of provisional acceptance.

’

The maintenance periéd‘shall‘be extended ,where necessary, by the period of
. time during which it has not been possible to use the supplies or a part '
' thereof because of deterioration for which the contractor must assume

respons1b1t1ty.

v

CALL items provided in replacement shall ‘be subject to the full maintenance period.
2. .The contractor shall bepéir or.rebtace at his'own gxpense any item which has
deteriorated or fa1ls to function in the course of normal use during the

maintenance per1od

—~
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'Should the interests of the serwi;e so regquire, and particularly in ;asés of .

’ . -
. -
"58" . .

Any statement regarding deterioration . or Tailure to function must be made in
the form of a report drawn up before thé expiry of the maintenance period by
the engineer or bf any cother representative authorized by the contracting

authority. A copy of the report shall be sent to the contractor within one

“month.

7

emergency, the supervisor may hawe the'rgpairs‘cairied out at the expense of

" the contractor, the latter having been duly inforsed by the copy of the.report.

n

Claims and exceptional risks

"Article 112

Claims by the contractor and exceptional risks

The contractor may aQailihimself of facts altéged against the nantéacténg
authority and/or its agents and whitch uouLdvﬁnvpLﬁe him in delay and/or
detriment in order to nbtaiq; where appfqpriate, an extension of the perinds

of performance, the revision or rgsbissipn of the contract and/or an indemnity
based on the injury sufferéd- | .

'

The contractor shall not normally be ent:tled to make any amendment ‘to the .
.contractual conditions as'a result of carcumstances in uhwnh the cantract:ng
authority and/or its agents had no part.

However, a derogation from this principle shatl be justified by cursuastances
which the contractor could not, reasonabiy fnnesee when the tender mas submitted
“or the contract concluded, which he couid not aﬁnad and the cansequences of -
which he was unable to avert even thnugh he had taken all necessary stzps to
that end. . . T
- E
Where such nnrcumstances make Tt 1mposs1b1e to perform the contract, the
contractor shail be entitled to have the contract rescinded. '

{ 7 . * ¢ -

\

7/
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o
Where the circumstances do not make it 1mpossibte to perform the contract,
the contractor shall be ent1tled to an’ extens1on of the periods of perférmance

and/or an 1ndemn1ty based on the 1nJury suffered or to the revision of the

contract.

The contractor may invoke the default of a sub-contractor or supplier whom he has
freely chosen onLy in so far as they avail themselves of circumstances which
the contractor would have been-able to 1nvoke in a similar situation.

The contractor shall be obLiged‘to report to the engineer, by registered Lettery'
the facts and circumstances referred to in paragraphs 1 and 2 as soon as he
should normaLLy;have'knowledge thereof and not Later than ‘30 days after their

occurrence.

Claims by the contractor must, under penalty of being t1me-barred be made by :

: ,reg1stered letter within the follow1ng periods: ’ 3

1.

(a) before exp1ry of the contractual time=limits in order to obtain an

extension of the periods of performance or rescission of the contract; .

(b) in order to obta1n a variation of the contract or an 1ndemn1ty, not Llater
than 60 days after provisignal acceptance of all supplies; however,
‘vth{s period for being tihe-barred shall not apply in the case of error,,
omjssion wrong or dupLicated entry or?where Articles 99, 100 or 113 apply.

A}

’

‘Article 113
Remission of damages for delay C | -

The contractor shall have the right to obta1n rem1ss1on of the damages for ‘

1

deLay referred to in Article 115 po1nt 1(e):

”(a) in whole or in part, if he proves that the delay is due.wholly or in part

to acts by the contract1ng authorwty and/or its agents or to the
circumstances referred to in Art1cle 112(1) and (2);
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(b) partially, if the contracting authority considers that the amount of
' the damages is d%sprgportionate to the minimal importance of the supplies
thus deiayed,_prawided'hcueven that the supblies provided are capable
of being used normally and that the contractor has made every effort to

complete his services in the shortest possible/time-
- {

2. The contractor mst; under penalty of being time-barred submit any request\
for the remission of damages by reg1stered letter not later than 60 days

after the payment of tha balance.

XI.- Non-penfornance<of contract and sanction therefor '

Non—gerforménce,df contract by contractor

Non-performance of the contract by,theAhontractor occurs:

1., Where the supplies are not prov1ded in accondance with the provisions of the

contract'

\

" 2. where the supplies are not campletéd within the contractual period of

performance or where at any time they-are discontinued,  in any respect
whatsoever, so as to be capable of being*enti}ely completed within this period;
. . . ( - s‘ ’ .

3. where the contractor depa;ts‘froﬁ written instruqtions given by the contracting -

authority and/or its agents.

Article 115 © . | S

Sanction for breach of contract on the part of the contractor .

If no reas@ns for breach of contract are accepted or furnished within a period of -

15 days from the date on which the contractér’is notified of the breach the
contractor may be subject to one -or more of the measures defined in, and governed
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Liquidated damages for delay.'

l

The contractor ‘shall, without formal notice, be Liable to pay liquidated
damages for Late deL1veries soleLy by ‘the fact of the expiry of the per1od of

performance. : A;

‘The amount of and the deta1Led procedures reLat1ng to these damages shall be

Laid down 1n the Spec1aLLCond1t1ons.

Measures to be taken as of right

. These measures shall be the’foLLowing:.

"(a) execution of all or part/of the supplies under direct management of the

i

administration; , , S
(b) rescission of all or part of the contract without compensation payable

by the contractor; T : o
(c) rescission of. all or part of the‘contract, decided against the'oontractor,'

'with‘compensation payable by the contractor;

(d) conclusion of a contract w1th a th1rd party, for the account_ of the

contractor, after prior resc1ss1on of the original contract o

(e) temporary or permanent excLus1on from'the award of contracts.h

Rules for .the application of measures'taken'ae of right

i

Any decision relating to the application of measures taken as of right shall

be adopted by the contracting authority.

. Where the contracting authority decides to apply to the contractor one or more

of the %easures taken as of right listed in paragraph 2, it shall f1rst give

- him formal notice, by registered Lletter with acknowledgement .of rece1pt, to put
an end to the non-performance of the contract. The contractor may present any

ob3ect1pns, by registered letter, within 15 days from the date of receipt of the
formal not1ce. Upon expiry of a period of 25 days from receipt of such
formal tot1ce, the contracting authority shall inform the contractor of its
decision by registered letter.

| , : - '
In appl&ing one or other of these measures, the engineer shall take any

approprﬁate steps to ensure the protection or satisfactory execution of the

works. .
|

s
i
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In the event of supplies hetng wmtedi under ch:mc.t maraagemerrt of the
administration or a contract with a third party for the account of the
contractor, the eng—.meer, after. summaning the comtractar by registered letter,
,shaLL' draw ug ah iirwem:ow‘ of the supplies already executed..
Additionat expenses resulting from direct managemenmt by the administratiem or -
from the comtract with & third partyf fdr the account of the contractor shabi
be borne by the &attef.

1f direct mamagement by the adminfstratiom or the camtract with a third party
for the account of the canx'mc:t:c:r results §m a reduction in expenses, the
contractor may not claim any part of the pmf'rt thus dmr'rved which shall revert
to the cmtractmg authority.

4. Rules gowerning cancurrence of sanections for nan:perfarmance' of the mwtract' ¥

For the applicatien af the me-amm llacw dwn in points 1 ang 2, the foULcmng
rules shall be ap,pL'reda' ' K ‘

(a) direct management by the ad:u‘smstrat‘nm may be mhmﬁ u-am ktqwr.datect
damages for delay and with exclusfom; .
(b) outright rescission may be combined with: excius'sm and liquidated damagas
fur delay r'eLatmg ta the pencd prior to the date of rescission; ,
(¢) rescission decided agavnst tbe mtractar' may be combined with emLu:STm
and [faquidated damages far detay mLmng ta t&ne wwd prior to the date
‘ of resctssfon; - . ' Do . ' .
- (d)  a contract with a thtrd party f@r tlt.te a«cmm:t of the cmtract@r may be
" combined mth exaLuswm, ‘ ‘ .
R (e) exclusion may be cambired: mtﬁa any crﬁ the samctions f@r mmerfm@e-

articte 786 | o

\

Recoxvery of damages

s

: , Recovery of damages, dishursememts or expenses resul‘.tf:ng from the application of

the measures prov-rded for in poimts Z2 and 3 mf" ﬁrncw T35 shatl be effected by
deduction from the sums due to the cm&mctar, from: m deposit, ar by mﬂhnwn
from’ the d1rectly liabte guaraﬁmr-

C -
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