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EXPLANATORY MEMORANDUM

1. The Commission has given much thought to the scale of migration _'
for the purpose of illegal employment, asgessed bv the ILD for the main
countrios of immigration in FEurope st 10% of the total number of reglstered

migrent workers, and the probloms raised by such migrat1on.

Illegal imnigration has greatly increased in recent years and
while of its very nature accurate statistics are not available, there ‘are
grounds for believing that there are some 600 000 illegal icmigrant workers
in the Community (not including familiec) or onc~tenth of the numbor 6f
legally admitted migrants, |

Clandestine migrants, with the constant threat of discovery and
deportation, are vulnerable to exploitation apd intimidation. The
activities of 'menpower traffickers' and certain employment agencies
operating eoross national frontiers, tho severity of the economic pressures
on people to migrate,. ané'the freedom of movement for tourists within the

Conmunity, all contribute to the present size of this problem.

" In the chapter on this subject in its Action Programme for
‘Migrant Hbrkers2, the Commission concludes: "if illegal immigration is
allowed to go unchecked, there is a serious risk of failure in the efforts

to improve the social situation of the rest of the immigrant population'.

- ‘The Commission considers that alongside actlons undertaken cor
planncd in other intemational organisations to which the Member States
belongg such as the Intemational Labcur Organisation and the uoun011 of
Burope, it is the duty of the Ccmmunlty - wherc the vast majority of workers
emp}oyed in Burope live - to help to formulate measures capable of solving
'tho problem of the illegal employment of foreign labour in the Member

States,
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Morcovor, the Corrnnity context in which these measurcos will be
edopted will facilitsote the application of intematicnal standards, in
particular those adopted in 1575 by the Sixtieth Intermational Labour

Conforence,

3. . In their respective Resolution and Opinion on.the Commission's
programne on behalf of migrants, the Furopcan Parliament and the Economic
and Social Committee streénedithe importance which they attach to Community
action against illegal immigration. The Stending Committee on Employment

alsc expresced a similar view.

4o . _?rIn its Resolution of 9 Februany 19761 on an Action Programme
for migrant workers and members of their families, the Council stated that

the action taken should aim at:

~ collaboration betwean the Member States to combat illegal immigration;
~ the adoption of appropriate penaltiogs; V
~ the fulfilment of emplc)ye:r-:s:"l obligations and the protection of the

“righte of workers relating to the work they have carried out.

Se This proposal for a Directive takos into account these basic
guidelines and the observations put forward by the Buropcan Parliament,
the Economic and Social Committee and the Standing Committeo on Fmployment,

insofar as the Treaty of Rome gives a basis for the actions envisaged.

Tho Commission has .also noted the studies carried out by the
Council of EBurope, particularly ite recommendation that the meaoures
adoptod to combat illegel immigration be coordinated at intemational
level, end the provisions of C:onvention 143 of the In‘ter’nationall Labour

Organisation, the first part of which dcals with nigration abuses.

6. The legal basis for Community action to implement the Council

+ar

Resolution on illegal migration is provided by Article 100 of the Treaty.
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I% {a necessary, through the barmonization of national legislation im this
fie2ld, to ensure that the illegal employment of non~-Comrmunity labour does
not jecpardize one of the fundamental purposes of the Community, by hamper-
ing the constant improvement of 1living and working conditions for workers.

To The proposal for & Directive is cast in terms which take into
account the main aim of any illegal immigration, that is, the unlawful
engagement in paid employment: it defines ®illegal employment™ and "illegal
migration® (Article 1), »

8. The objectives of the proposal for a Direotive (Article 1) form

part of the guidelines laid down by the Council, but, pursuant to the legal

basis 6? the Directive, they are essentially limited to the barmonization of
netional legislation which aims' at: ’

-~ preventing and penalizing the illegal migration and illegal employment as
defined, ‘
- mitigating the wrongs suffered by illegal migrant workere as & result of

their situation, . _
~ the strengthening of collaboration between the Member States,

9, Preventive aotion (Article 2) involves the followings

- information services for migrénts, and the oountering pf mieleading inforwa~

tion,
- the organisstion of effective controls.

As regards the organisation of such conirols, the Commismsion is
of the opinion that effective control at the internal frontiers of the Com~
munity is becoming more and more unreliable. This will become increasingly
the case when the Community achieves a Passport Union and the subsequent
easing or removal of all internal control on Community territory. It there-
fore proposes not to limit the checks on nen—-Community labour (as defined in
the Direoctive, Art. 2) to points of entry, but to provide, as necessary,
at places of work. ‘ '
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.Moreover, abuses in the matter of temporary cmployment which

have, in some Member States; led to more stringent controls in thic sector,
also promp! the Commiszion to call for cleser checks on the activities
of temporary employment agencies, and in particular those which send

workers to take up jobs in other countrigs,

10, As regards punitive sanotions, the proposal for a Directive
adopts the promise that severe ponaltiics with deterrent effect are
indiepensable (Article 3).

Contrary to cortain suggestions for harmonizing penalties
at Community level and defining equivalent pomalties in the Communityl
instrument for a1l the ilember States, the Commission has simply propoced
the adoptimn of severc penalties. The ponal systems of the llember States
under which the penaltics against the persons referred to in the propocal
are - or will be - administercd, are so different that such harmoniczation
will be extremely diificult. The information which the Tlember States
will supply to the Commieszion for the purpose of Jdrawing up a report for
the Council on the application of thie Directive (Article 7) will show

whether it will subscquently be possible to make progross in this direction.

11. Measures to penalize illegal employment should, in the opinion
of the Commission, take into account the social and human consequences.
which thoy may hawve for the illegal migrant worker who is caught,
especially if gocd faith can ﬁe shown, that is to say, if he is convinced
thal he has acted within the ?aw (hrto 4).

Since the legal basie for this proposal for a Directivo also
allows for the harmonization of national provisions in this area, the

Commission proposes that the cost of ropatriation should not be Yorme
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by the'illegai nigrant warker and that em appeal. procedure against
'deportation be introduced, with suspension of the administrative decision
panding the outcome of tho appeal (Articles 3 and 4).

It goes without saying that illegal migrant workers will have 4
.%o prove their good faith, since tho law will have been broken by tho very
fact that they have been found working without the necessary authorizations.



Proposal for a

Council Directive

on the harmonization of laws in the Member States

to combat illegal migration'anguglleggl cemployment

The Council of the Europecan Comaunities,
Having regard to the Treaty establishing the Buropean
Economic Commmity, and in particulai Article 100 thereof;

Having regard to the proposal from the Commission,
Having rogard to the Opinion of the European Parliament,

Having regard to the Opinion of the Economic and Social

Committes,

Whereas, as stated in the preamble to the Treéty, the social
advancement and constant improvement in the living and working conditions
of the people of Europe constitutes one of the aims of the Commuqitf{
whereas ‘these social aims involve the full employment of the workérs of

the lember States under the best conditions;

Whereas the illegal employment of non-Comuunity workers on the
territory of the Community gencrally occurs under abusive conditicns
puch as discrimination in remuneration, misuse of social security laws,
ienoring the provisions in labour laws on the protection of workers;
whereas this is prejudicial to the employment of all werkere, and
whorcas it therefore constitutes an obstacle to the achicvement of the
!soc;al aims of the Commmity and, in particular, the improvement of
tho living and working conditions which the Hember States have -
recognized the need to promote as provided for in Article 117 of the Treaty;
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Hhereas,"moreover in view of the groﬁing interdependence and
integration of the natim1al 1abour markets, the measures taken by the
Member States individually agalncﬁ m1~ration for the purpose of illegal
enployment, or the abeecnce of such ROATUTGsS inevitably impinge on the
effectivensss of the measures taken by thn other Member States; whereas,
in addition to the mcasures wlthln the sphore of conmpetence of tné
Member States themsoclves, Co@munity action is noeded to combat the illegal

employment of non-Community ﬁorkers;

thereas, in the absence of any express and direct reference to
Community action in this sphore in the Treaty, the gencral system of
tho Treaty and the mcans sct up therein must be invoked, in thie case,
the harmonization of provisions laid down by law, regulation or
administrative action in the Member States concerning the prevention

and suppression of migration for the purpose of illegal employment;

HAS ADOPTED THIS DIRECTIVE:
Article 1

1, The aim of this Directive shall be to harmonize the legislation
of the Member States:

(a) in regard to the prevention and suppression of the migration and
the employment of workerd, who do not enjoy the rights granted by
Article 48 of the Treaty and the legislation dorived therefrom, who
enter a Member State and seek or take employment, in violation of

the national legislation regulating such matters;

(b) to mitigate the harmful effeote which such workers suffer, through no

fault of their own, as a result of their illegal migration or illeral
‘employment,

26 For the purposes of this Directive the migration as defined
in para. i, (a) of this Article shall be tormed 'illegal migration’ and
any employment arising as & result shall be termed 'illegal cmployment®.
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Article g'
The Member States shall teke the measures mecessary %o snsure

4hate

(a) workers subject to the pr@v{ﬁions of the proesent Directive are duvly
and accurately informed of the employment, living and working
oonditions and ¢f the conditions and procedures laid down by their
national regulations governing ths entry, residence and employment

of such workerej

{b) for the purpcees of preventing and identifying illegal migration and
| 1llegal employment there shall be an asdequate controls |
- at places of eniry to their territory or at places of employment;
= of temporary employment agencies which make menpowsr available to
third parties in another Member State. :

Article 3

The Member States shall take the measures necessary to ensure

thats

' (a) sanctions shall be applied to matural or legal persons who knowingly
either organise or partioipate in activities which either are intended
16 lead or lead to illegal migration and illegal employment, an defined
in Art. 1 of this Directive.

(v) the sanctions foreseen against the persons referred to in paragraph (a)
of this Article shall include the possibility of imprisenzent in serious
cages of violation of the national legislation concerning entry,
residence and employment, and liability in respeet of repatriation cosis

of the workers conoerned.



Article 4

The Member States shall take the necessary measures to ensure
that workers sentenced for taking up illegal employment may.appeal
against such sentence. Where the sentence is of deportation,

appeal shall involve a stay of execution.

Artiole 5

The Member States shall ocollaborate with one another in order
te achieove the aimo of this Directive, and the Commission shall assist in
tkis collaboration.

Article 6

1, The Member States shall institute the mecessary provisions in
lawe, regaulations, and adminisirative acts to comply with this Directive
within twenty—four months of the date of its notification end shall inform
the Commission thereof. '

2. Once notifioation of this Direotive has been effected, the
Fember States shsll, in sufficient time to enable it %o submit its comments,
inforw the Commission of all draft laws, regulations or administrative
provisions which they intend to adopt in the field covered by this Direotive.

Article 7

Within two years from the expiry of the period of twenity-four
wonths provided for in Article 6{1), the Member States shall forward %o
the Commission all relevant information which will enable it to submit
to the Council a report on the application of this Directiva.

Article 8

This Directive is addressed to the Member States.





