¥y

By

T Hw

%%

COMMISSION OF THE EUROPEAN COMMUNITIES

Brussels, 22.03.1995
SEC(9S) 464 {inal

Working paper of the Commission
“on

the organisation of the Internal Electricity Market


User
Rectangle


CONTENTS - S

Introduction
Executive Summary

PART | I Slmultaneous mtroductlon of the TPA and Srngle Buyer

system

Descnptron of the different systems E

Comparison between the internal organisation of.the systems
The negotiation of the contracts

. IV. Single Buyer's behawour :
V. Direct lines ‘
VI. Competition and mvestments
VII. Legal analysis
-PARTl: Parallel adthor_isatioh of certain types of power plants
’ ) in Member States which opt for a tendering procedure.
I - Introduction . R
ll.  Authorisation and tender procedures -
lll. The need for parallel authorisations within tender systems
IV. Parallel authonsatlons for producers
~ CONCLUSIONS
A Reciproeity |
B. Compatibility with the Treaty
C. - Integration of the market

~

22

14

16

19

21

23

27
28
31
33 -

35

- 37

39



INTRODUCTION

1. The Council of 29 November 1994 concluded that "further discussion is necessary
on how to open the markets beyond the area of électricity production,.éspecially on
the question of the possible simultaneous introduction of a negotiated TPA and a
so-called single-buyer system. n.this context, it is necessary to verify that both
approaches, in the spirit of reciprocity, rlead‘ to equivalent econohic results and,
- therefore, to a directly comparable level in the opening of markets and to a directly
comparable degree of access to electricity markets and that they conform with the .
- provisions of the Treaty. The Commission is called on to examine and outline the -
- anticipated consequences of the side-by-sidé application of both approaches, in-
particular with respect to the poténtial for competition and the impact on the various

groups of suppliers and purchasers"".

2. Furthermore, the Council wanted to be informed whether with regard to tendering-
procedures for new production capacity, whiéh form part of the organisational
structure of single buyer systems for example, speciﬁc-types of new electricity
production need to be authorised in parallel to the tender procedure. Finally the
impact of negotiated third party access and so-ic_alled single buyer systems on small

and very small Community electricity systems should be analysed.
3. This working paper of the Commission addresses the above-mentionéd study
requests and presents the respective findings and evaluations of the Commission.

This working paper does not repeat in detail the :

working definitions of a negotiated TPA and Single Buyer system,

results concerning competition potentials for producers and consumers of

electricity under both systems, -

the detailed description of authorisation and tender procedures, -

! The Council cqnclusi.ons of 29. November 1994 are contained in Annex I
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which are contained in the study made at the request of the Euro—pean Commission'
by the. "Energiewirtschaftliches Institut” at the University of fCologne on:"TPA and
single puyer systems; producers and parallel Vauthorisaticns; small and very small

systems”. o R

However this working paper hignlights the main differences b‘e;t‘ween the negotiate'd

TPA and Single Buyer System in terrns of : : S |

- - opening of and access to electricity markets,

- enforcement of publlc service obllgatlons to achieve services of general
economic mterest especially to guarantee secunty of supply, - '

-~ realisation of an mternal electricity market in WhICh transborder electncrty ﬂows o
are not restricted in an unjustrf ied manner, . _ . ‘

- respect of the legal provisions of the: Treaty.

. _' Part one of this working paper on the srmultaneous mtroductlon of negotlated TPA

rand Smgle Buyer systems is structured as foIIows
- description of negotlated TPA and Single Buyer systems,
- compariscn between the internal organisation of the systems,
- negotiation.of contirac'ts, |
- single buyer's behaviour,
- direct lines,
-~ competition and lnvestments :
| - legal anaIyS|s '
Part two addresses the subject of paraIIeI capacrty authorlsatlons wrthln tendenng :

. systems

Both parts of thls working paper focus excluswely on electrlcrty systems based on
negotlated TPA and Slngle Buyer system elements

A second working paper Wi!| follow later which will contain part three of the Council's "
request to the Commission, and which will cover the issue of small and very small
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- electricity systems.

/

In: presenting: its findings-the-Commission-has taken into. account the comments
presented by Member States-as well:as the arguments.submitted by the European
Electricity Industry (EURELECTRIC), the Community's big industrial energy
consumers. {IFIEC), the Community's mdependent electricity distributors (GEODE)
as well as- by other small and medium-sized consumers (BEUC).

- EXECUTIVE_SUMMARY

The  Single Buyer (SB) system, -as proposed in its present form, cannot be
considered as being economically equivalent to the Commission's proposal of-
negotiated Third Party Access (TPA) as it falls short of what is desirable and
achievable from a competition point of view; reciprocity can only be assured
between the systems if certain basic adaptations are applied to the present SB-
model. Both systems must be based on a common and tranSparent definition as
regards categories of eligible consumers. The opening of the market is realised via

the coVerage of these eligible consumers.

As regards the simultaneous introduction of both systems and their compatibility
with the Treaty, it can bé concluded that the SB system, as provided in its present
form with its internal monopoly structure, is to be considered as a measure of
equivalent effect to a quantitative restriction on imports within the sense of article
30 of the EC Treaty. Furthermore, it should not contain obstacles to the freedom

of establishment goingbeded constraints imposed by public security.

The present proposal would result in all supplies and production being channeled
de facto through the Single Buyer. A system which channels imports and exports
through an intermediary. is contrary to the principle of free movement of goods.

Exclusive rights resulting in absolute control over imports, transmission and



drstrrbutron are prrma facie contrary to the basic Communrty principle -of free
movement and competrtron and cannot be automatrcally justified on public services -
grounds but need to be analysed case by case to ensure respect of the pnncrple

of proportronahty

- Se'CUrity of supply reasons could justify an exemption based on "pUbtic security"
‘provided in article 36 of the Treaty. There is no evidence in the case law of the

-+ Court leading to an automatic suspension of the Treaty rules on free movement and

competrtron As the negotiated TPA- system shows, securrty of supply and public

service obIrgatlons can be met in a system more open to competrtron

Itis obvious that according to the respectiye security of supply situations Member
States _organ'ise electricity markets according to their different needs. The Single
Buyer system wants to provrde an organisation of the eIectrrcrty market based on
long term system planning : armrng at securing supply wrth a central management of
productlon, transport and distribution. Without affectrng the goal of this long term
planning. and security'of supply adaptations of‘ the Single Buyer system- are
necessary to ensure ]compatability with the Treaty 'a,_nd- for reasons of economjc,

equivalence. - . : S

To ensurea maximum of recrprocrty and compatrbrllty with the Treaty, the followrng ‘

' modalrtres have to be met o - -

- Deoree of consumer chorce for ehqrble consumers ; In case of the SB system

elrgrble consumers should have the freedom to contract electrrcrty supplres‘
: wrth external producers under the same conditions as and with ‘domestic

mdependent electricity producers

- Imgorts and exgorts of electricity : Both systems could generate directly
| comparable and acceptable results if the import regime under the SB-model -
is governed by an obligation of the-SB to buy unlimited quantities of imported

e_le.ctr-icity under certain objective conditions, by transparency of tariffs to use



the transmission system and thereby transparency of prices to be paid by the
- SingleBuyer for imported electricity. Furthermore, :electricity imports should
only%befsubjéct‘to .objective and justified-conditions (i.e. lack of interconnected

capacity -or for public security reasons).

Transparency and distortion of competition :In order to ensure that the
principles of objectivity, transparency and non-discrimination are respected,

to guaréntee that competition is not.distorted, to avoid the risk of potential
discrimination, and to achieve neutral and independent treatment, the Single
Buyer, where part of an integrated undertaking, should be fully unbundled in
terms of a full separation of management and of information flows between

- its different activities, especially in terms of production and supply.

Competition at the level of‘production . Tendering procedures for new and
additional ‘produc’iidn capécities, which are more restrictive in competition
terms than authorisation systems, should only be -organised and decided by

public au‘thorities or other indepéndent -entities appointed for this purpose.

Parallel authorisations of iIndependent Producers : To redress the imbalance

between authorisation and tender procedures, independent producers should,
even under tendering. systems, benefit from ‘parallel authorisations to
strengthen competitive forces. A transparent definition for independent
producers in. SB-systerl:ls must be introduced, on the ‘basis of quantitative
capacity threshelds. In addition, autoproducers, export-producers and RWC
producers (renewable, waste, CHP) should also benefit from <pafalle|
authorisations to fulfil the need for their specific type of production capacity.

Direct lines: In the Single Buyer system all eligible consumers shall have the
freedom to construct and use direct lines for transactions with -external
producers and domestic independent producers {(and vice versa for producers
to supply eligible consumers) within the framework of Art.7 of the draft

modified Directive.
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| Parti : Simu_ltaneous 'introdUction of the TPA a_nd"SB‘svst;em

DESCRIPTION OF THE DIFFERENT SYSTEMS . .

v
-

The. companson of the two systems should take :nto account not on|y the -
: functlonlng of the two systems themselves, but also the context in which they
would functlon both at: the level of the organlsatlon of the product|on and at the '

-Ievel of the definition of the ellglble consumers for acc_ess to the network.

1

'The smgle buyer and negotiated TPA L
,The objectlve of the Commlssmn s negotlated TPA—proposal is to open electncrty

,markets andto strengthen competmve forces within hlstoncally grown, closed and

monopoly oriented electncrty systems W|thout Jeopardlzmg the fulfilment of publlc
servrce oblrgatlons ‘especially. the securlty of electnmty systems Accordmg to its

promoters the SB- proposal aims ata safeguard of servrces of general economic .‘

’|nterests via the- transparent ‘non- dlscnmlnatory |mposmon .of public. servrce'l-' o
E -obllgatlons and at long-term system pIannlng whlle at the same time. mtroducmg

' Acompetltlve forces atthe level of productron and, to some extent at consumptlon !

Ievel

'In general wrthln a TPA system el|g|ble electrIC|ty consumers have the ch0|ce to ~
f nd inside or outside thelr eIectncrty system the most competltlve electncrty o
producers» to negotrate supply contracts wrth them whlle negotlatmg with the
} system operator(s) the respective contracts for use of the transmlssmnld|str|but|on,
. 'systems to execute the suppIy contracts agreed upon. Accordlng to the Directive
: proposed by the Commlssron the’ conciusron of contracts to use the transport .

system can only be refused because of malnly objectlve elements, like Iack of

transmrssron capacrty or the fqu Iment of public’ service obhgatrons However in :

- practlce there |s also the danger that the system operator possnbly belng part of -~

an lntegrated company, may abuse his dommant position. This risk can only be
Ilmlted through the lntroduct!on of efficient. control or d:spute settlement ‘
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mechanisms.

The general rule is that the Singfe Buyer will purchase electricity accordingto an

- economic merit order from.producers under contract with the Single Buyer. The

Single Buyer will be obliged to optimise the price of its purchases from producers,
so as to provide the lowest pdssible sales price to its consumers. In case of ihe
Single Buyer system it can 'be>genera||y' stated that any direct: ,negotiatio»nA |
between eligible _consumers and producers is an exemption within the

organisational structure.. 'The .exemptions are foreseen only for transborder ‘

' fransactions but not.for transactions inside the Systém of the Single Buyer. Even

in cases where eligible consumers can shop‘around'-to find more. competitive
external electricity suppliers, this electricity can only be sold to the Single Buyer
to integrate it into the internal electricity system. Howéver, the eligible consumer
may benefit from_these contracts if the conditions for the sales negotiations

between eligible consumers and the Single Buyer are properly set.

Transparency would be fully assured as the Single Buyer would be obliged to
purchase the external electricity at a price be'ing the original sales price between
the eligible consumer and the Single Buyer minus the published tariff for the use

of the transmission system. The Single Buyer may refuse to buy back the

_ electricity of an external supplier only because of objective reasons like a lack of

transmission capacity or public security. As in the case of negotiated TPA, the
Single Buyer has the possibility to abuse its dominant position and to favour the
production or distribution interests of its own vertically integrated c':'ompany.
Appropriate control mechanisms and other structural precautions are, therefore,

a precondition for the propef functioning of the system.

In both cases, the eligible consumer gets an advantage through the choice of
electricity supplier; in both cases the freedom of negotiation is assured, pfovided
that when there are links with production (integrated »u'ndertaking), guarantees

exist that the transporter can not let its interests as producer prevail over its

obligations as transporter.



15,

16,

" However, even th‘oUQh the negdtiated “TPA system is as- ‘open to national

producers asitis to those of other Member States and thus mtroduces an mternal '

' Irberahsatron of the market the smgle buyer system does not perm|t an equwalent _

- openlng of mternal exchanges in the terntory covered by the smgle buyer as

compared to lmportslexports ~ Inside |ts system the Smgle Buyer holds a““

_purchase and sales: monopoly for. eIectncﬂy One -can consrder that' such a
's1tuat|on constltutes a factor of dlscrlmlnatlon in reverse, but one can also
,con3|der that by Iettlng a dlfferent organlsatlon of the market contlnue to exrst this

‘ 'can result |n a distortion of competltlon

' The-effeCts"of the resale of imports by eligible consumers to the Single Buyer in

‘terms of competrtlon erI depend on the price Ievels that exrst |n the Single Buyer 7 :

system and in‘the nelghbourmg systems. Onthe one hand the Slngle Buyer will

be under the obllgatlon to optlmlse rts sales pnces to consumers.. ‘However,

" . Member States, mlght want to follow pricing pohcres for specrﬂc categones of

consumers On the other hand the number of |mports offered to the Single- Buyer '

-and their size in terms of electncrty will be |mportant |n determlnlng the

; competrtlye effect W|thrn .the Smgle Buyer system. Competltlye import prices W|I|

force the Single Buyer to .offe'r more‘competjti’ve prices to consumers.

!
|

o "sy'stems of access to the network and org anisation of production -

- Both the negotlated thlrd party access and the Slngle Buyer system mtroduce(':l
ompetltlon at the Ievel of electr|c1ty productron The amended proposal of-the
(Commlssmn mtroduced W|th the formula of negottated access by third partles to
"the network the chorce between the authonsatlon procedure (original proposal)

E and the tenderlng procedure (amendment by Parhament) for the constructlon

of new’ productlon capacrty

L the authorlsatlon regime gives the initiative to the producer which. wants to

4

open up new productlon capacny, the proposal for a- Dlrectlve lays down the

10
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~ reasons for the refusal of an authorisation. These authorisations are issued
by the'regul_atory authority. The authorisation prooedure exposes all new and

existing production facilities to competition;

- the tendering regime gives the initiative to the regulatory authority when it
considers that the demand can no longer be satisfied by the existing capacity

in its territory. The tender onIy covers new additional capacity needs; already

existing capacity will not be exposed to competltlon These calls for tender . o

should also be open to-the benefit of eX|st|ng capacities in other Member
States. This method of tendering should permit States, which-so choose, to
give preference to certain- fuels:in cornparison with others, for reasoos
‘ especially of protection of the environ’rﬁent or security of supply. The national
producers or those of'anbiher Member State must, therefore, wait for the
launching of a call for tender for considering their esta'blishment'in another
Member State. The tendering regime would include the possibility to integrate
ene’rgy efficiency options in the bidding process (for example in the form of.

Integrated Resource Planning).

It is clear that the level of exposure to competrtlon will be greater under an

authonsatlon procedure than under a tendermg procedure

Although differences-and imbelances in terms.of competition exist between both

~ systems, it needs to be underlined that these differences are part of the system

approach chosen. Long -term planning, forming part of the Single Buyer system,

- would be technlcally difficult with a totally free authorisation procedure. However

some of these imbalances can be reduced through the introduction of elements

of the authorlsatlon procedure into the call for tender system (see part two of this

working paper). In the long term, even in the tendering system all production
facilities will successively have -been exposed to oompetition. Furthermore, the
free initiative permitted by the authorisation regime has to take into account the
riske as‘sociated to these investments. There are no secured outlets for these new

production facilities.

11
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_ necessary to ensure falr prlcrng and absence of cross subsrdres

: §Lstems of access to the .net\rvorlr and eligible consumers - o S

‘ :The Smgle Buiyer system as generally percerved from the start (French proposal)
»‘drd not mclude drstrrbutors among the elrglble consumers - As such it would
: constltute a measure of equrvalent effect toa quant|tat|ve restrlctron on imports .
‘ wrthln the sense of article 30 of the Treaty It since appeared that the exclusron{

. of drstrlbutors was not intrinsic to the Single Buyer system. The present worklng‘. )

paper therefore assumes that the definition of eligible consumers is the same in

"both systems i, e. large industrial consumers and distributors, in lrne with the -
f. loglc of the Commlssmn s proposal As it has been underllned in its proposal the

‘posslbllrty of access to the network for dlstnbutors should allow captive .

consumers (domestlc consumers) to benef t |nd|rectly from the least expensrve )

: ,electncrty in the Communlty and should especially shelter them from the tendency' '

whlch the producers could have to cross-subsidize large rndustrral consumers to -

E the detriment of distributors and dOmestic consumers.- As domestic consumers |

- can only indirectly benefit from competition it is not posslble to establish an.

assessment of price. developments or econom|c benefits. However, the'

B ~advantages for small consumers seem to. be hrgher under the system of
R negotlated TPA as the freedom of chorce for dlstrlbutors is better than in the case

o of the Slngle Buyer system For captlve consumers, regulatron wrll strll be

-

dlstrlbutors wrll increase the competrtrve pressure on the Slngle Buyer. The
_ openmg of the network to drstrrbutors is, therefore part’ of the objectlve to‘

rernforce the general effi crency of the electncnty systems to the benef t of the.
competrtlveness of not only the large consumers but also of the SME's and the‘ ‘

- serwce companres connected to the network of the dlstrlbutor

i

However, although the deﬂnvitionof eligible consumers is .the same under both

12

Under the Slngle Buyer system the possrblllty of shopplng around also grven to . -



~.21.

22.

. systems, it should not be forgotten that under the negotiated TPA system, eligible

consumers are free to shop around inside and outside the system of the network
operator whereas under the Single Buyer proposal;eligible consumers would only

be allowed to find more competitive suppliers outside the.electricity system.

Systems of access to the network and the structure of pr.oddction

One must, however, admit thaf w_hatevAe'r the-choice is on access to-the network,

- its effect can only be considered as a progress (without prejudging whether this -

progress is sufficient in the context of an internél electricity market) taking into
account the dimension of the irives_tments and their lifespan. This is in particular -
true in the markets where there are overcapacities linked to Iong-ferm
investments like for example nuclear energy -in France. In the case of France the
need fqr new qapacity will not éppear before fhe year 2000 and consequently, |

-whatever the choice of access regime is, no call for tender will be launched

‘before this date expires.

Systems of access to the network and the structure of the systems

The more the options multiply themselves, the more it will be possible to give to
-Member States the possibility not just to adapt their organisation and the structure:
of the companies to the Directive, but to adapt the application of the Directive to
their organisation and to their structure. .This approach, therefore, tends towards -
subsidiarity, but does n‘otvfollc")w the path of integration of electfiéity systems in as
far as the orﬁy flexibilities to be introduced as c_dmpared with the present situation
shall be at the level of the righf of establishment and free movement. Every effort
should, therefore, bear upon the preservation of equal chances for operators in

markets other than their own domestic markets (prohibition of discrimination and

of impoft/export-'m'onopolies) and the safeguarding of fair condifions of

.competition.

13
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“F. . System of access to network and ge’ographical organisation

23. The more fragmented the organlsatronal structures are and the more: separated _
‘ eIectncrty systems are in a geographlcal area the more complex the access
negotratlons will be because the electncrty WI|| have to transrt through different
areas before reachmg the consumer The choice of network access. will not

change this physical obstacle -

. - COMPARISON BETWEEN THE INTERNAL ORGANISATION OF THE
- SYSTEMS o | |

24 The two systems are based on different methods of functioning and organisation. '

This situation can lead to a distortion of-competition as regards-the structure ‘of )

the undertaktngs or as,'regards the choice of o‘rganisation of production. -

A.  The question of vertically integrated companies

25. To address the situation of integrated strUctures rules for separation of accounts
between the three actrvrtles and; obllgatlons in particular for the network operator

| have been proposed by the Commrssmn

26. ‘When these kind of structures act within the context of aTPA regime, they should
| {a‘ccept that their production activities will be expose‘d, atso in the national r_n'arket,h

: to competition by independent producers which use the network of the.integrated'
icompany 1o directly supply electricity to consu)mers. In such-a situation, the '
integrated undertaking, be it a public or a private'one shall have to adopt a
competltlve behaviour-and a market strategy Contrary to this, a single buyer~

whrch also might have productlon responslbllltles shall be sheltered wrthln |ts own

14
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market from competition. on the one hand because the opening up of new
production capacity depends on a call for tender, and on the other hand because
even if independent capacity does exist, it shall have to sell its electricity to the
Single Buyer. This situation can lead the Single Buyer to develop predatory
strategies in dther markets. However, it is possible to limit the risks of such
behaviour : _
- byenlarging in the case of the Single Buyer system tHe parallel authorisation
procedure, which in the proposed Directive is reserved to all autoproducers

and independent producers;

- by'enlarging the facilities of network access to the buying of electricity from
domestic producers. The role played by the Single Buyer should ensure the
safe operation of the system because it would intervene in the same manner

as for import transactions.

The risks of disequilibrium can also appear in.a Member State which choses for a
TPA system. Whatever the conditions for negotiation offered to the consumer, they

risk to ;émain ineffectual if the eligible consumer or the producer has to enter into

" negotiation with a succession of transport networks in the national territory to gain

access. to an independent producer.

. Consequehces of the choice of the procedure at produ_ction level

The choice of the production regime can also influence the equilibrium between the
systems. The recourse to a call for tender system means that the producer from
another Member State shall have to wait for the launching of a call for tender to be

able to establish himself in the Single Buyer's area and under the condition that he

~ wins the call for tender. In a reversed way, the producer can at any moment ask

for an authorisation to establish production capacity close to an eligible consumer.

15
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Applying for an authorisation does not mean that it will be granted; a refusal can,

. _'on the basis of the proposed Drrective be given especially for reasons of the

. protection of the envrronment

t

Although the risk of disequmbrrum at the levei of productron may exist in a system -

of negotrated TPA and a Single Buyer system, it exists as soon as one of them

Achooses fora tendenng system Certalnly the proposal of the Commrssron opens

up this possrbrllty for the TPA regime, but iti is- probable that a Member State which

- chooses the’tendering system will also choose the Single Buyer system if this ‘
' possrbilrty is grven by the Directive - because it responds to the same concern of

the planning of the system

It-is, therefore necessary that a Single Buyer system assocrated with a tendering

system is accompanied by a series of precautions:

—

+ - as within the framework of negotiated TPA the initiative for the call for tender-and

“the ,p'roced'ure'for judging the calls for tender should provide,va' maximum

' guarantee for objectivity and should the’refore be placed: under the responsibility
of an entity mdependent from the Slngle Buyer whether th|s be the regulatory‘
authonty or an ad hoc body, - '

- “moreover, as the export of eiectncrty in the absence of an authorisation proced ure
and, while awaiting a caII for tender, is the oniy way open toa producer from
‘another Member State,_exchanges of electricity shall have to be made easier.

- Since the electricity is absorbed by the network from its arrival in the territory of

‘ .the Singlﬂe Buyer, the transport tariff must be applied without consideration‘of the
distance between the broducer and the consumer. . | » / .

i

THE NEGOTIATION OF THE CONTRACTS

Even when the contractual .modalities cannot be the same between-the two

.16 .



32.
. producer than the utility on which it depénds must be preserved in any system.

33.

34.

systems, it is necessary that in both the negotiations take place under the same
conditions of freedom and confidentiality. This element is important so that the
obligatory intervention by the Single Buyer is not considered as the exercise of an

import/export monopoly.
The confidentiality of the price of electricity bought by a consumer from another -

Nevertheless, this is still more necessary in the case where a consumer sells back

to the Single Buyer-the electricity contracted with another producer.

The transbarencv of transport tariffs shall be required where the network is part of
an integrated company, whatever system is chosen. In the case of tr{\e Single
Buyer the transparency entails the publication of tariff rates which allow the
consumer to negotiate the sales contract while knowing the conditions for transport
and while integrating the tariff in the negotiation of the price. These tariffs should
be able to be app_lied for the domestip consumption, considering that by definition,
because of the Single Buyer system, they will be independent of the distance.\

The freedom to negotiate shall also bear upon the guantities. In the Single Buyer

system the electricity is absorbed in case of imports by the network. It is, therefore,
conceivable that the consumer could negotiate more electricity than its needs; the
Single Buyer should have to accept these quantities if the conditions are satisfied
(disposal of transport capacity, public security) and should have to do so against
payment of the price it would normally also offer for imports. This price would be
the price paid by the consumer to the Single Buyer for supplies by the Singlé Buyer,
minus the transport tariff. Such a provision would introduce a supplementary
flexibility in the Single Buyer system and the Single Buyer model should therefore
be governed by an obligation of the Single: Buyer to buy unlimited quantities of

imported electricity under certain objective conditions.

17



'35. Other COnditions cf the contract

- ‘According to the promoters cf the Single Buyer concept the external electricity ,
contracted by eligible consumers could only be sold to the Slngle Buyer and .

. integrated into his long term system planmng if thls electnmty is purchased by the
e||g|ble consumer on the basrs of a Iong term supply contract. However, it would

be nearly impossible to set the durat|on of these contracts in advance, as they

" cannot be dissociated from quantities, the quality, tlmmg and the origin of the

supply it would be d|scr|m|natory and; therefore, contrary to article 30, if different .

conditions of duratlon were |mposed on transborder - contracts and domestic
contracts for the same -categories of consumers. Such a dlscrlmlnatlon wouId be
‘even more unjustlf ied in the case of the Single Buyer, since it has the necessary
lnstruments to manage the possble rlsks Furthermore it is not evident that some
Ilmlted short or mid-term supplles could not be mtegrated into long term systern
planning. Therefore, the duration of import contractsp by eligible consumers-cannot

-be limited to cnly long term supply co‘ntracts. The duration of the contracts will
,depend on the quantity, quality, ttmingand origin of the supplies. - | |

- There is no apparent difference in ﬁnancial' terms for the big i‘ndust_rial customer, as’

long as transport charges are transparent, a purchase obligation of the Single Buyer
’exists -and the contract conditions between the big industrial consumer and the . .

| external supplier remains confidential. Big industrial consumers may even prefer the
system of ﬁnancial compensation under the Single Buyer‘_proposal asit guarantees

a higher degree of transparency ‘and "avoids’ pOssibty. cornplica_ted access .
negotiations. The price for the external electri'ci‘ty,.contracted and to be paid by the -

. Single. Buyer would be the original electricity«price‘ aére‘ed between the eligible
..consumer and the .Single:‘.Buyer minus-' the published tariff for.use of the

transmission system.
- However, w-hereas under the negctiated‘ TPA proposal supply: contracts can be

" concluded and executed between blg industrial customers and external suppllers

’ the same is not true for the Slngle Buyer proposal Under the latter proposal the big
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36.

industrial consumer will always Be fdrced to sell the external eledtricity to the Single
Buyer which will integrate it into its own system. The eligible consumer under the
TPA proposal will be responsible vis a vis the electricity supplier chosen with regard
to the whole lifetime of the contract. Under the.Single Buyer system the duration of
this responsibility will be more limited, because normally it will stop to exist after the
eligible consumer has sold the electricity to the Single Buyer and after the external

supplier has been paid for the elea':tricity contracted.

!

'
[

1

SINGLE BUYER'S BEHAVIOUR

|
The risk of distortion of competition}can come-from the opacity of the functioning of
the single buyer when it exercises: responsibilities at the level of production. An

integrated company shall indeed be} in a dominating position, whatever the system.

“Nevertheless, characteristics of the Single Buyer system reinforce this positioh :

- As already mentioned, an integréted company in a TPA system works in a more
competitive envifonment in so far as TPA applies also to relations between -
independent producers and consumers within its area, under the control of
national competition authorities. ;:In the Single Buyer system, there are no such

relations but a sales monopoly. -

- In addition, there is in the endf a cumulation of responsibilities and powers .
conferred to the Single Buyer, as regards planing of needs and resources,
development, maintenance and operation of the network (including dispatching),
buying and selling electricity destined to consumers in its area, which makes it
necessarytoimpose subp!eméntary modalities in order to prevent anti-competitive

behaviour.
Aninherent risk of distortions of intra-Community trade and competition, arising from

a possible behaviour of the Single Buyer, could lead to predatory pricing. Although

this is a problem arising from the general combination of a vertically-integrated
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company with the regime ’of'tendering there are factors which reinforce this risk-in.
the present Slngle Buyer system The risk of predatory pricing arises .from the

cumulation of responsrbrlltles and powers conferred to the Srngle Buyer. This Ieads

to an overall "opacrty of the functronrng of the Slngle Buyer when it exercises its

system obllgatlons and the other responsibilities at the level of productlon

-

As already mentioned, an integrated company ina TPA syStem works- in a more
competitive enyironment in so_far as TPA applies also to relations ‘between -

independent producers and consumers “within -its area. Under these direct ‘

’ negotlatrons producers will seek to obtain the most favourable price for therr output -

at least, they will seek to recoup their costs and are therefore unlikely to be able

td trade in electricity at prices which do not cover costs over anything but the very

~ short-run.

The Single Buyer, under the obligation to purchase all electricity produced within‘the

h system and coming from imports by eliglble consumers may be in a position where
- he could conSIder to sell or export a possible surplus from the purchase obllgatrons

“at a very low price.

‘ However, it should generally not be in" the lnterest of the Slngle Buyer to sell

B electrrcrty below purchase prices. Regardlng his purchase obllgatlons there |s the

' pOSSIbllltly~n0t to accept a physrcal delivery but to’ negotlate a stand-by price -

instead. - - S -,

_ Nevertheless, ‘there is the necessity of national regulation and competition '

. authorities to supervrse the market behaviour of the Singel Buyer. With regard to

37.

electricity prices would facilitate this task.

both systems dispute settlement mechanisms, as Iald down in the modifi ed draft

 Directive ‘are therefore applicable to all aspects of both systems. _ Published

Al

Consequently, the setting up of the single buyer system must be accompanied by’

a ‘number of measures designed to Quarantee non-discriminatory treatment of the
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" other users of the network, and to reduce the risk of a distortion of competition
because of the coexistence of two different systems : \

- The single buyer activities must be monitored by a regulation authofity which has
the power to intervene at any moment to ensure that the decisions of the single

buyer are compatible with Community law;

- As already provided by the Commission's proposal, the responsibility .of the call
for tender must be outside the group of the Single Buyer in order especially to
avoid that it will favour the choice of fuels according to its own industrial interest
and not according to the public interest and to protect thé commercial secrets of

the applicants in a tender procedure;
- There must be transparency, with regard to responsible public authorities, of the
Single Buyer's long term system planning to verify whether his actions, especially

the refusal to purchase externa"y contracted electricity, are justified;

- Finally, in order to ensure that the decisions of import/export are taken by the

network without considefing its own industrialinterests, an unbundling of accounts .

will be insufficient and an unbundling of management will Be needed. The
cumulation within- the Single Buyer of various powers and responsabilities.
increases the risks of distortion and discrimination and, therefore, makes it also

necessary to ensure a full unbundling of management.

DIRECT LINES
. In a TPA system, direct lines are seen as an alternative to the use of the integrated

network. Any producer is, therefore, authorised, subject to general conditions, to
build a direct line to a consumer and reversely. In a Single Buyer system direct lines
" are seen as an exception to the principle that all electricity consumed in the territory
shall transit through thé integrated 'network. However, the Single Buyer proposal
accepts that direct lines can be used for the purposes of eligible consumers and

some other predefined producers. Under the Single Buyer as proposed direct lines
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39.

are, therefore, authorlsed for export purposes and for autoproducers to supply their

OWI”I premlses

Finally, one must be aware that whatever the system, environmental constraints will

limit the possibility to build new lines Even if there is an obligation on the'SinQIe

- Buyer to buy back lmported eIectrlcrty proposed by an ellglble consumer “this

obligation is not absolute since Iack of capacity or public securlty may Iead toa

refusal. The possubllrty to use a dlrect line is therefore necessaty also in a Single

Buyer system. In the Single Buyer Sys'tem all eligible consumers shall have the
freedom to construct and use direct lines for transactions with external producers - -
and domestic.independent producers (and vice versa for producers to supply eligible

consumers) within the framework of para.7 of the - draft modiﬁed=Directive.

COMPETITION AND tNVESTMENTS
In both the negotiated TPA as-well as in the Single BUyer system a change will take
place in the structure of competrtlon of the market The new competition condltrons

could brrng along the. danger- that the former winners of competition under

- yesterday s rules might no longer be the new winners under tomorrow's rules. This -

 entails that there may be a problem for mvestments which.have been made under'

" the rules of the past they may become non-economic or stranded

40,

41,

The. possibility of stranded investments, as a con'sequence‘of: a change in the
competition rules, are not a problem particular to the electricity industry. The same :
has'happened in many sectt)rs of the~economy wnicn have undergofne a process
of change and Ilberallsatlon Energy, as part of the internal market, is in'this respect

no- exceptlon

HoWever, the inve_stment costs in‘th_e energy sector and the environmental costs
linked to the construction of new capacities could justify cautious rutes for a

transition period. Whatever the choice for access to the system might be, ‘there_is A
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44,

the risk that export will be realised on short term marginal cost basis not reflecting
real costs of production which would need to be borne by domestic consumers.

The Commission's proposal on negotiated TPA as well as the Single Buyer proposal
offer the possibility to apply a tender procedure for new production capacities which
would not expose ekisting generation facilities to competition. Finally, it needs to be .
underlined that the change of competition rules will only be a temporary problem to.

which electricity companies will have adapted themselves after a period of transition.

~

‘LEGAL ANALYSIS

The purpose of the Commission’s proposal is to give effect to the freedom of trade
in electricity and of establishment in the European electricity market in accordance
with art. 30 - 37, 57, 66 and 100 A of the Treaty. The question is then to be sure
that the introduction of the-Single Buyer system will not undermine these provisions
of the Treaty.

The Commission's proposal lays down rules aimed at preventing discrimination in

the delivery of authorisations, in the management of public tenders, in the treatment.

- of access negotiation to networks with a view to establishing the internal market in

electricity. The Single Buyer system should provide the same level of protection.

Freedom of exchanges in electricity

The objective of the negotiated TPA-proposal is to open up the electricity market
progressively, and in a first transitional phase to restrict the use of the
interconnected network to a limited number of actors being most able to make use

of it. Within this gradual approach experience will be acquired by the system

* operator to fully maintain security of supply. Experience will also show whether the

number of users of the interconnected system can be enlarged in a consecutive
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46.

or expoﬁsbetween Member States shall have to be'adjusteid. A

stage. The restrictions of access to the interconnected sysiem theréforé seem to be

| justified because of system s_ecurity reasons.

‘According' to art. 37 any bddy through which a Member State, in law or in féct',‘

_ eithér directily orindirectly, supervises, determines or appreciébly influences imports

-~

.( In ‘the negotiated third party access, as well as in the. Single ‘Bu‘yer systerﬁ, the
network operator remains’ a -natural monopoly or holds- to some extent a

monopolistic 'position,'supervising imports/exports between Member States. The

. - _question is to know if in the case of Single Buyer, the network operator will have

more possibilities to influence exchanges between Member States.

- The export operations will be governed by ex-a.ctly the same rules as in third party
: accés§; The negotiations between the independent producer and the Single BUyer
“for access to the network will take place as foreseen in the Commission's

. 'proposal;

The imports will be, in‘both cases, at the consumer's initiative and the conditions

of ’ne\gotiations'with the producer will-be the same.. No administrative formalities

| ~should affect imports and-ekports; o

If the single buyer is the owner of all the electricity in the network - which is not

- the case in the other system - it does not have the exclusive right to negotiate
_import contracts and has the obligation to accept the electricity contracted with
producers from an other Member State - or area - subject to the same criteria as

_in Commission's proposal;

47. Onthe contrary, the single buyer has all' the charactériétics of a monopoly for the

domestic producers which have the possibility to sell directly to domestic consumers

only in limited cases (autoproducers selling electricity into company, groups).
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49.

The Court has laid down?, that the existence of a monopoly enjoying exclusive
import rights constitutes a discrimination not only vis a vis Community exporters
based in other Member States but also in relation to users based in the Mémber
State concerned. In the above mentioned case, it is important to undeﬂine that all -
production monopolies enjoyed exclusive import rights, thus the Court laid down the
rule that every national mohopoty of a commercial character must be adjusted so

‘as to eliminate the exclusive right to import from other Member States.

Articles 30 and 34 prohibit quantitative restrictions on imports and exports and. all

measures having equivalent effect.

The Court has in particular stated that "rules or practices which result in imports
being channelled in such a-'Way that only certain traders can effect these imports,
whereas others are pfevented from doing so are contrary to article 30"3. It is
obvious that the regime envisaged in the Single Buyer system constitutes a
measure having equivalent effépt to a quantitative restriction on imports with regard
to eligible consumers; they are excluded from direct imports as they always remain
clients of the grid. The question is then whether this restriction can be justified by
art. 36 under the heading “public sécurity“, in terms of security of supply. In relation
to electricity, security of supply can mean |

- security of supply- of fuels for electricity generation,

- availability of generating capacity sufficient to meet demand, or

- security of the transmission system.

If, therefore, security of supply can justify restrictive measures under the heading
of article 36, it still remains necessary that these measures are proportional to the
abjective. it appears justified that a State ensures that its degree of dependence

does not weaken its own electricity production in an unacceptable manner and puts

- into place an organisation of the sector which allows for a management of the

? Manghera case C-347/88 ECR 1990 p. 1-4774
* Case 104/75 De Peijper ECR 1976, p. 613.
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51.

produotion capacity, while taking account of the duration of the amortisation of the = -
investments'. 'Based on this, the organisation of a Single Buyer charg‘ed with the
management of long-term planning could constitute an appropriate instrument, ifthe

modalities of the_ functioning of this organisation are thernselves proportional to the

. objective.

.Besides taking account of the central role pl_ayed by the Single Buyer-in the system, ‘

it shall have to accept th‘e necessary ﬂexibi!ity for the free trade in electricity The

. Commission, therefore consrders that the Single Buyer system will not see its goals

put into Jeopardy if the long- -term planmng provrdes the possrbrlrty of short-term
imports” and of a coexistence of the authorrsatron and tendenng procedures for
mdependent producers The Commission should be able to verlfy the Iong -term
planning, as it will also venfy the’ defnrtlon of the publrc service oblrgatrons which

also justify exceptions to access to the network under the system-of negotlat_ed\,

CTPA.

Under art. 5'8' the right of estahlishment'has to be recognised for all companies

incorporated in a Member State without drscnmlnatron The same conditions for the '

_,creatron of power generatlon by a company located in. one Member State, will

prevall for investors coming from other Member States whatever is the system
chosen. The differences in the right of establishment exercise will depend on the

modalities chosen for constructing new production capacities - as in. the

 Commission's proposal - and not on the network- access modalities.

.- Transparency rules

H

>The Single Boyer' will be subject - as the network operator.- to the rules on

competition continued in-articles 85 to 90 of the EC Treaty. The'precondition for the .

.. appllcatton ofthese provrsrons are transparent rules permlttrng controi of behavrour

The control authontles should have an equal access to the reasons for mstance

for the refusal ofa rmport contract The responsibilities of the Srngle Buyer cannot

' be mlxed with pUb|IC authontles responsabrlrtres in public tenders
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Part Il : Parallel authqrisation of certain types of power plants in

Member States which opt for a tendering prvoced‘ure.

INTRODUCTION

52. The Commission has also been invited by the Council to study whether:in Member

53.

54,

States, which would opt for a tendering system as regards new producfion

capacities, a parallel authorisation procedure would need. to exist for ceitain

--qualified types of electricity production. The following categories of new production

installations have been mentioned by the Council :

- power plants for export purposes;
- autoproducers;

- independent power producers;

- power plants producing on the basis of renewable energies, waste or combined

heat and power.

The Commission proposed in article 5 (3) of its modified draft Directive concerning

common rules for the internal elebtricity market (COM (93) 643) that all independent

producers as well as all autoproducers should have the right to be authorised in

parallel to the call for tender procedure. ‘

The following chapters will address the possible combinations of tendering and
authorisation systems with either negotiated TPA or Single Buyer structures; it will
also address the arguments for the need of paraliel authorisations in tendering
systems.as well as the possibilities of increasing competitive forces at the level of
production via the combination of elements contained in the tendering ahd

authorisation procedures.
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56.

- 57,

- tendering procedure linked with the negotiated ‘TPA-system.

AUTHORISATION AND TENDER PROCEDURES:

In theory the followmg four organisational structures could be made available for
the use of Member States : ' ,

- authorisation procedure linked with the Single Buyer system;

- tendering pro_cedure linked with the Single Buyer_system, :

-. authorisation procedure Iir_il<ed with the negotiated TPA-system; -

It is obvious that the two polar cases of authbrisatio_ns andﬁ'negotiated TPA and

calls for tender and Single Buyer are, from a theoretical point of view, the
organi_sational structures’ being mos_t.likely’tp either achieve the objectives of

in_tro_ducing market forces into the electricity system or to give priority»to central

‘planning and the fulfilment of public service obligations The combination of

‘authorisation procedures and Single Buyer system would try to combine the free

right of establishment with a central purchase and sales system. This system

approach is reflected:for example in pool market organisations however, with some

‘ differing system speCif ic elements The combination of tendering procedures and

negotiated TPA:would introduce a certain ch0ice to select new production'
capaCities .Without giVing these new capacities fully secure “outlets for their

production. The posmon of indepedent producers autoproducers and RWC-

. producers (Renewables Waste CHP) underthese system combinations would be B

~ -

as follows.

Negotiated TPA with tendering

The Independent Producer seems to be in a good:-position, because he. could

draw profit trom all advantages of a TPA _system without being bothered by all the
'restrictions the regulator may impose by the tendering procedure. Of course, the.
_regulator can inﬂuence this development by imposmg a particular fuel (e g. coal)

- but only in a'limited manner. The conclusion is that a TPA system combined with -

tendering may favour IPP's operating under the parallel authorisation proce:dure. '

‘It must, however, be underlined that the combination of TPA and tendeﬁring \
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procedure is rather hypothetical since tendering always implies the existence of

long-term supply contracts with the system.

Auto-Producersare covered:by Article 21 =’(-1)ii‘With respect-to the network access,

. and by Adicle 13 (4) in connection with-the Council Recommendation-88/611 as

regards the corresponding national legislation. (if RWC-based, see below):

'RWC-Producers may be entitled to draw fuill profit from the virtually unlimited

. .. preference te be given to them at dispatch, as laid in Article 13 (4) of the'"Medified ‘

58.

99.

Proposal” subject-however of transposition into national law.

Negotiated TPA with licensing procedure
In this case, Independent Producers would be on the same footing as all other -
generators.

Auto-producersand RWC-producers wouild be in-a similar position as described-

under paragraph 57.

Single Buyer with tendering procedure

Export Producers, . being independent producers, are not allowed to sell

- electricity within the Single Buyer's area, but may export. This implies for the

generator the need .of :
- along-term (15 years -or more) supply contract with a foreign consumer;

- long-term transmission contracts with the national and foreign network

operator.
There are some doubts whether the network operators are in a position (or willing)

to conclude such long-term transmission contracts, due to the known difficulties of

building new ‘transmission"lines and to the growing saturation of the existing ones.
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Auto-producers and RWC-producers wouid'be ina similar position as above. |

Other Independent Power Producers not producing for export purposes but
mterested in producmg for the market i |n the Single Buyer area, will have to make‘-

bids in the tendering procedure and will have to win the call for tender. There is

no possibility for theseindependent producers to acquire an authorisation or to sell

their electr|0|ty to consumers. All their. transactions will have to run through the

tendering prcedure and the Single Buyer system.

| Single Buver with Iicensmq procedure '

This, again, is.a highly hypothetical case, snnce the phiiosophy of the Single Buyerc 4

' ,system is based-on detailed central-planning, WhICh would become impossmle if the
.Single Buyer wouId be obliged to purchase the eiectr|0|ty of a great number’ of

' mdependent power stations. In particular, this would require a thorough re-definition

of the system as presented by France.

In any.case, a general licensing system would introduce the same rights and

obligations for 'independent_ Power Producers and all other. generators.

The protection scheme for auto¥producers and RWC-producers would be similar ag

described above‘

THE NEED FOR PARALLEL A‘UT_HORISATiONS WITHIN TENDER SYSTEMS
It has already been shown in part o.ne of this working paper that calls for tender for
new production capacities are a competitive’tool within a p_rocess of central
planning to balance expected additional electricity demand with supply. The
initiative - to ailow"new'production installations in' the system -or to open the

possibility of long term contracts with external suppliers is therefore taken by the

| respective- planningv authorities and not by the electricity producers.

30



62.

63.

64.

65.

It has been argued recently that there should be no authorisation in parallel to the

. tender system as this would complicate the planning function as well as other

obligations of the Single Buyer. Howevér, it is the conviction of the Commission that

no tender procedure is able to reflect properly all production capacity requirements’

existing in the electricity market and that, therefore, every tender procedure needs’

‘to be complemented by a parallel authorisation procedure. This basic fact is l

accepted in both, the negotiated TPA and the Single Buyer proposal. The crucial
question, however, is the extent of authorisations required or justified in parallel to *

the tender procedure.

Industrial Auto-Producers are normally independent producers generating electricity

for their own use, but selling surplus electricity to the system and buying peak or
stand-by electricity from the sysfem. The capacity requirements of these auto-
producers are established on the basis of individual company needs which are not
known to central planning authorities. By definition the launching of call for tenders -
to enllarge production capacities for the public demand is not suited to cover
individual demand which shall not be satisfied via the integrated transmission

system. Therefore, -autoproducers require parallel authorisations.

.RWC-Producers are normally independ_ent producers or auto-producers (see

‘arguments above), but-béing_ faced with particular problems due to the primary

energies (renewables, waste) or the technology used (CHP). In theory these
producers could be included into tender procedures for new capacities as iong as
they are not auto-producers. However, as these producers suffer from very high
production costs (with the exception of hydroelectricity) they would not be able to

survivc_é in a tendering climate of sharp competition.

CHP generators are in a somewhat different situation. They usually have the

highest overall efficiency and should in principle be economic and competitive..

. However they have to compete in two markets, i.e. electricity and heat. In no case

they can afford to loose one of these outlets as this would erode their whole

economic base. An exclusion from competitive tendering, therefore, seems to be

;
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justified.

It could be argued that specif ic tenders for RWC- producers only could be organised
to overcome these economic dlsadvantages However this approach would not
change the. fact that for the construct|on of wew capacmes producers based on

RWC would have to walt for a central ptannlng initiative whereas for the’ polmcal |

‘support of these envrronmentally benign productron facilities it wouId be more
~ eft'ment not to have this restnctlon but to allow at any t|me the constructton of. such -

‘facrlltles whrch coutd be supported in an appropnate manner .

- Export Producers are independent producers which’ generate electricity for export

purposes only. Centrat plannlng and tendenng would never be in-a position to cover

. these capacmes as they wouId not effect the mternal electncny demand and supply -

balance of the: system As regards the electricity producers mentioned under para

63, 64 and 67 both the negotrated TPA and-the Slngle Buyer proposal accept the. ‘

eX|stance of parallel authonsatlons However there - is no such agreement as

. ‘regards the treatment of independent producers

Other Independent Producers are generators not assurlng any electr|C|ty .

transmrssron and drstnbutron functlons inside the area of the system operator (Art.

' ~2 (20) of the draft modrfred Dlrectrve) This means that also vertlcally rntegrated’r

| ut|I|t|es planning to establlsh productlon rnstallatlons in the area of other integrated- - .

electr|C|ty systems would be regarded to be lndependent producers The above..

. defmmon, val_ld for parallel authorlsatlons, has been estab»hs.hed for negotiated TPA
- systems and it needs to-be discussed whether this definition would also ‘be

‘appropriate for tendering systems linked with a Single Buyer.“’

S

The parallel authonsatlon of these mdependent producers mcludlng vertrcally

tntegrated electnmty companles out5|de the system area could Jeopardtse the-
" centrally planned demand and supply balance. Within a Smgle Buyer system these °
Ny |ndependent producers would have no secured outlets and could only sell to the ~

c_Srngle Buyer. The Single Buyervwould onIy purchase this electrgmty after all the .
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obligations based on long-term supply contracts have been met. It could be said .

that it is hardly imaginable that independent producers would request a parallel -

authorisation if no appropriate sales possibilitieé exist.

On the other hand it had been shown under part | that the tendering\ procedure in

.competition terms is ‘more restrictive than the authorisation procedure and that an -

additional opening could overcome this imbalance. However, an opening in-favour

. of some clearly defined other independent‘producers would only- make sense if they
.-could compete directly for eligible consumers inside the system. If these conditions t
_could be met, the parallel authorisation of independent producers would be a tool '

to increase the competitive environment of the tendering/,Single Buyer s__ystem.'

This would then have to imply “that independent producers can establish

themselves within the Sin-gle Buyer system through parallel authorisation, and that.

these independent producers should be able to enter into contracts with. eligible .
consumers within the Single Buyer system, along the lines as foreseen for |mports ,
from external producers. These two measures would redress the imbalance in

competition under a tendering regime, and would provide independent producers

with the possibility of finding ‘an outlet for their sales within the system.

. ™~

Such eligible consumers could for example be electricity intensive industrial
consumers, which have already the: possibility to find cheap electricity supplies
outside the system. However, some sort of restrictive def nition for independent B
producers seems to be necessary so as not to totally disrupt the Single Buyer»
system with new power pIants of very high capacity (1000 MW for example).
Therefore, the introduction of a quantitative capacity threshold may be required and

appropriate to ensure overall system stability.

PARALLEL AUTHORISATIONS FOR PRODUCERS

It is clear that in all systems which follow a tendering procedure a number of
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- 73.

74.,

'tendenng procedures but this would not suchrent!y satlsfy the polltrcal need to
75

76. .

. specific types of 'n'eyv'electricity production wilI need’to be authorised in para‘lle.l to .

' the tender procedure because they cannot be satrsfactonty dealt with by the

K

Autoproducers, which produce to'm*eet their own consumption' requirements, cannot~

bef satisfied' thr‘ough a -call for,tender 'and, will, therefore, r‘e,quire ',af parallel

authorisation. - - o

‘RWC produ‘c‘,ers7(Renewables Waste CHP) could in theory be included in .

,support these envrronmentally benrgn productlon facilities. Therefore to meet thrs

demand RWC- producers wrll also requrre a parallel autho_nsatron.

) Exp-ort producers; because they are generating exclusi\)e“ly'fo'r' foreign markets, can ‘

not be covered by a central plannrng and tenderrng procedure and therefore erI

also requrre a parallel authorrsatron

Independent producers could risk jeopardis‘ing the centrally planned'demand and

supply balance in all systems foIlowrng the. tenderrng procedure. However, it has _::.

been shown that the tender procedure itself in competltlon terms is more restnctrve o

than the authonsatron procedure. An addrtronal opening .- by means of parallel"

. ‘authorrsatlons for mdependent producers could overcome this |mbalance As such

assumrng the condltlons are met that mdependent producers coutd compete rnsrde

*the system for ellgrble consumers the parallel authorrsatron of independent -

' _producers could be used as a tool to strengthen the competrtlve environment of the

tenderrnngrngIe Buyer system. However, to avord the total destabilisation of the

Single Buyer system by new power plants. of veryhig'h capacities a transparent

: deﬁnltlon for mdependent producers must be. mtroduced on~the basrs of . |

quantrtatrve capacrty thresholds
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CONCLUSIONS

A.

77. .

' Recip' rocity

The Single Buyer system, as proposed in its present form, cannot be considered

as being equivalent to the Commission's proposal of negotiated Third Party Access,.

nor does it provide for reciprocity, as it falls short of what is desirable and-

' achievable from the-competition point of view. A-high degree of reciprocity can

only be assured between the. systems if certain ba5|c adaptatlons are appliedtothe” -

present SB- model

It is clear, therefore, that at the extremes, two types of market organisation, in
which those opting for the Commission’s TPAsystem follow the authorisation
procedure while those: optlng for the Single Buyer system - follow the tenderlng
procedure are so dlfferent that they -cannot provide an equnvalent degree of market
access, nor»recrprouty. between: the systems. It is true also that |n such a case .
there is a risk of unilateral liberalisation by some Member States , while others stay
behind.

From the' point of view of the Cor_nmission this is a valid argument if one compares
the proposal of the Commission for TPA with the French proposal for a Single
Buyer system. However, ‘the,conclusions of this paper attempt to identify the |
outlines of a modified Single Buyer system, which would give stronger guarantees
for reciprocity and non- discrimination and for equivalent econornic results. . To be

able to reach this conclusmn different basic adaptations need to be made which

- aim at rncreasmg transparency and at further enlarging the possibility of access to

the market (mainly as far as the establishment of electricity producers is concerned)

~ and of exchanges both within and outside the systern (between pr'oducers and

‘eligible consumers).

" If these adaptations of the Single Buyer could be preserved, this model can be

seen as ensuring a similar opening of electricity markets compared to negotiated
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: TPA Both systems must be based on a common ‘and transparent defi nrtron of o

ehglble comsumers (|e targe lndustrral consumers and distributors). The opemng

of the market is realrsed via the coverage of these ellgrble consumers

e

_To ensure a maxrmum of remprocrty and compatlblllty with the Treaty, the foIIowrng - |

" modalities have to be met

g

— Deqree of consumer chorce for eligible consumers : In.case of the Single |

- Buyer system ellgrble consumers should have the freedom to contract',
-electrlcrty supptres with external producers under the same ¢onditions as with

’ 'domestlc rndependent electrlcrty producers

h - Imports and exports- of electricitv _Both systems could generate drrectly

comparable and acceptable results if the import regime under the Smgle_ ’

Buyer model is governed by an oblrgatlon of the Slngle Buyer to buy unllmrted B
Aquantrtres of lmported eIectrrcny under certarn objectlve condrtlons by
transparency of - tarn‘fs to use the transmrssron system and _thereby
transparency of prices to” be pald by the Single Buyer for rmported electrlcrty

| Furthermore electrlcrty imports should only. be subject to object|ve and
. Justrt' ed condltlons (r e. lack of mterconnected capacrty or for publlc security

reasons)

- Transparencv and drstortlon of comrLtltron : In-order to. ensure that the

prrnmples of objectlwty, transparency and non- dlscnmmatlons are respected '
o guarantee that competltron is not distorted, to avoid the risk oftpotentral' ‘
discrimination, and to achieve neutr-al‘and indepen\dent-treatment, the S»ingle

- ‘Buyer,, where part of an integrated undertaking, should be fully unbundled in
"'terms ofa. separatlon of management and of mformatlon flows between its

- A dlfferent activities, especially in terms of productron and supply.

- Competrtron at the level. of productron Tenderlng procedures for new ‘and .:

addrtronal productlon capacrtres which are more restrlctrve in competltron
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80..

-

terms than autnorrisation systems, should only be organised and decided by ..

public authorities or other independent entities appointed for. this purpose.

. Parallel. authorisations of Independent Producers : To redress the imbalance

: bétﬁveen authorisation and tender procedures; independent producers:should,

eQen under- tendering . systems, benefit- from parallel: autherisations to . '
-+ strengthen competitive-forces. A transparent definition for independent .

- . producers m Single »Buyer systems must be introduced; ‘on ‘the basis of

quantitative capacity thresholds. In addition, autoproducers; export-producers

and -RWC producers (Renewable, Waste, CHP) should also benefit-from -
parallel authorisations to fulfil the need for. their specific type of production

capacity.

Direct lines: In the Single Buyer system all eligible consun1ere shall have the

freedom to construct and use direct lines for transactions with externai

producers and domestlc mdependent producers (and vice versa for producers

to supply ellglble consumers) within the framework of Art.7 of the draft "

‘ modlf ied Directive.

The above conditions apply spec_iﬂcally to the .Single Buyer, within the Single
Buyer system, hoWever, a number of these conditions could also apply to _all
integrated unde'rtakings‘ in both' the Single Buyer and the TPA system. It is clear
that in both systems an unbundling of management in integrated utilities would

improve competitive forces.

Compatibility with the Treaty

As [egard,s the si'multa/neous introduction of both systems.and their. compatibility
with the Treaty, it can be concluded that the SB system, as provided'in its present .
form WIth its internal monopoly structure, is to be_ consndered as a measure of

equuvalent effect to a quantitative restriction on |mports wsthln the sense of article:
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30of' the EC Treaty. Furthermore, it should not contain obstacles to the freedom

of establishment going beyond constraints imposed by public security.”

"The present proposal would result in all supplies and production being channeled
-de facto through the Single Buyer A system which channels imports and exports
through an. intermediary is contrary to the principle of free movement of goods.
Moreover, the unmodified Single Buyer could be more prone to -the risk of
predatory pricing_than the negotiated TPA system by virtue of the structure of
incentives and'obligations inheren‘t in the system" Exclusive rights resulting in
absolute control over-imports, transmissmn and distribution are prima facie -
contrary to the basic Community-principle of free movement and competition and:

" cannot be automatically jUStIfled on public services grounds.

Security of supply reasons do not automatically Justify an exemption based on
public security” prowded in article 36 of the Treaty There is no evidence in the
‘case Iaw of the Court Ieading to an automatic suspension of the Treaty rules on
free movement and competition. As the negotiated TPA- system shows security
of supply and public serVice obligations can a!so be metin a system which is less.

restrictive to competition.

Itis obvious that according to the respective security of supply situations Member
'Stat_es_ organise electricity - markets according to their differe_nt needs. An
acceptable bal_ance must: be reached between the necessity of completing the
internal market and the Iegitim'ate preoccupations of’security of supply. Th‘e Single'
Buyer system wants to provide an organisation of the electriCity market based on
- long term system planning aiming at securing supply with a central management
, ofproduction,transport and distribution. Nevertheless, Without affecting t_his long
'term planning approach, adaotations of the Single Buyer.s‘ystem are necessary

in order to make it compatible with the. Treaty.
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. Integration of the Market

Is a coexistence of two systems compatible with the process of integration in
electricity markets? Will there be indentifiable progress towards an internal :

electricity market based on two systems, as compared to the present situation?

Certainly a parallel coexistence of two systems creates problems in establishing
an internal electricity market as integration does not follow a harmonised
approach. However, the Commission's proposal itself is part of a second phase

of transition towards liberalised energy markets, in which the Commission wants

-Member States to gain experience in stronger liberalisation and competition. It

is important that annual reporting of the experience gained and of progress

towards liberalisation is made. The Commission will subsequently assess the’

situation and draft after four years a report on this experience. If from a market

integration point of view this experience in liberalisation - and Competition - is not
ideal, then this will be rectified in a third and final phase of legislative activity with
the aim of fully completing the internal market in all sectors of the Member States'

economies.
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ANNEX |

CONCLUSIONS

. AMENDED PROPOSAL FOR A EUROPEAN PARUAMBIT AND COUNCIL DIRECTIVE
CONCERNING COMMON RULES FOR THE INTERNAL MARKET IN ELECTRICITY -

“After the submission of the amended proposals for Directives on common ruies for the
internal m'ark'et for elecuicify and nawral gas by the Commission in response to the

. posmon of the European Parhamem and the conclusions of the Councll on
30 November 1992 the Council has concluded the fo|lowmg-

. 1. The Council confirms the neceesi;y of completing.the internal energy market. taking
into consideration the diffefen,t situations in Member States and ihe basic -principles
identiﬁed in the. Council Conclusions of 30 November 1992. It is therefore essential
to work towérds secure, open, ransparent, efficient, competitive and 'environmentally
acceptab[e electncny and gas markets, taking ifito -account the energy objectives of

- ratlonal use of energy and development of renewable and. indigenous energy sources.

2. The Councd recogmzes that the energy situation m-Member States and in particular
‘their dtfferent leve!s of ehergy security of supply, have led to different structures in
the orgamzatnon of the sector. The Council is therefore convinced that the completion
of the lnternal electricity and gas markets requires flexible squtions, which, however,_
must be applied in the spirit of reciprocity between"Membe( States and lead to

equivalent and non—discriminatofy opening of markete.. ’

3. The Council recognizes the fact that the d'eliberatio'n's_ are first concentrating on.the
electricity market. In this connection, five key. topics vvith regard to the electricity -
market were identified undei' the Greek P'residency.'_ Agreement has to a large degree

) no,w- been reached on four of these topics, while there is the need for aoditional

discussion and clarification with regard to market liberalization in areas extending

f‘][‘



: beyond the producuon sector and to other aspects of the Dzrectlve for mstance that

[y

~

: of harmontzatlon and takmg into account that each of these fr Ive key toplcs shou|d

. _represent part of an overail agreed solunon.

There is agreement in pnnclpie on the fol[owmg themes regardmg the electncny

sector'

{(a)

N b)

{c)

(d)

As regards the production of electricity and with the goal of achieving ]
competition within the branch, Member States should be given the right to
choose between authorization and/or tender procedures. for new production
capacity. Authorization and tender procedures shall take place according to
objective and non-discriminatory criteria. .For monitoring the organization and

* exécution of the tender proceduré, Member States shalt .appoint an'indepsndent

public or private body, the reatment of certain types of power product:on 1o be
authonzed in parallel to tender procedures needs further ana!ysns '

Vertxcally mtegrated compames shall keep on a comparable basns segarat
accounts for the activities of production, transmission and dlstnbutlon, in 8 way
which will avoid discrimination and cross subsidies and will ensure undistorted
competltlon. To -quarantee adequate transparency, these. separate accounts must
‘be accessible to the independent entities defined by the Member States, ag well
as to daspu‘te settlement authorities as prov:ded for in.the proposed Directive.

The provisions’ of the Dlrectwe conr.:ernlng the network ogerato are 10 be |tmlted

to those necessary to ‘ensure the mplementamon of the Internal Electricity Market:

ina non-bureaucra’oc way.

-

lnsofar as Member States impose publlc servnce obligatlons on undertakrngs in the '
. electricity sector in the general economic interest, — which may :nclude for

instance, services in the fields of environment and security of supply - these

- must be clearly defined, transparent, non—dlscnmmatory and monitorable. They

- shall be pubhshed and communicated to the, Commlssmn “The reqmremems of
. Article 90(2) of the EC Treaty have.to be respected C




5.

Further dISCUSSlon is necessary on how 10 open the markets beyond the area of electnc:ty

: productlon espec:ally on the question of the possubte srmultaneous introduction of a

negotiated TPA and a so-called sang!e~buyer system. ln this context, it is necessary 1o
verify that both approaches, in the spirit of reciprocity, lead to equivalent economic

results and, therefore, to a directly comparable level in the opening of markets and to a-

'direcily comparable degree of access to electricity markets and that they conform with -

the provisions of the Treaty.

The Commission is called on' to examine and outline the antlcrpated consequences of the
sxde—by‘smle appllcatlon of both approaches in particular with respect to the potential for
comp_emlqn and the impact on the various groups of suppliers and purchasers: This

analysis will also dea! with the question whethe‘r‘in Member States introducing a tender

: procedure, power plants producing for export for autoproducnon and independent -

production, as well as pawer plants based on CHP and renewable energies, should be
permitted. by auj:horlz_atuon procedures —in paralle! to the tender procedures - as well.
This analysis will also deal with the specific problems of opening the markets in small and

very sifnall electricity systems.

-

-~

The Permanent Representatives Committee is requested to finalize work on the basis of

the abovemennoned pnnmples so that a common posmon can—be formally adopted as

_-soon as possnble in the year 1995

qur years after the exbiration of the deadline for enacting the ‘Dii'ective in national

: leglslatxon the Commissnon shall submit a report on.the expenence made and propose,

I .

od
%

dependmg on the outcome, such changes in the Dtrecuve or other initiatives as may be

required 10 better attain the goals outlined in paragraph 1.°

-





