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COMMISSION COMMUNICATION TO THE COUNCIL

Commission Froposal on the General Conditions for publio worke
sontracts financed by the Europeen Development Fund,

Article 22 of Protocol No 2 to the Lomé Convention on the spplicaticn
of financial and techniocal cooperation stipulates that

"The general provisions and conditions applicable to the placing and
performance of public works contracts financed by the Fund shall hs
the subjeot of common rules adopted, on a proposal by the Commismeion,
by a decipion of the Council of Minieters at lias second meeting
following the date of entry into foroce of the Convention.™

This provision is not an innovation., Iis substance is exactly the
game as that of the corresponding provision in %he smecond Yaoundé
Convention {Article 16 of Protocol No 6), which resulted in
Decision No 42/71 of the Association Council of 30 November 1971
on the genoral conditions for publioc works and supply contracts
financed by the Europcan Development Fund (0J No L 39 of

14 February 1972)s These general conditions were applied, following
their incorporation in the national laws of the Asscoidted States,
‘40 all EDF=financed contracts signed subsequent te the antry inta
force of the said conditions,

However, the enlargement of the Asaociation through ths signing of
the Lomé Convention meant that the conditions had to be adapted,
In addition to the substantive problems arising from the
application of the general conditions in forty-six ACP countries
with widely differing legal traditions, the need to broaden the
scope of the general conditions to include service contracts
called into question the structure of the old conditionas, Thia
being #so, it was feltthat it would be better t¢ draw up three
draft sets of general conditions = one eaoch fur works sentracts,
supply oontracts and servioce contraota. !
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The draft general conditions for works contraots having been
finalized by the Commission, the purpose of this Communication
is to present the draft to the Council in order to pave the way
for an offer from the Community to the ACP States and a decision
by the EEC-ACP Counoil ‘of Ministers, whioh should normally be
taken at its second meeting. '

o
- i »

Like the 0ld general conditions the draft has been checked againet
the most up~to-date Member State regulations governing public
contraots and against the Community rules regarding the opening-up
of competition for contraots. . .

Also, the Conditions of Comtraot for Works of Civil Engineering
Construction used by the Fédération Internationale des
Ingénieurs-Conseils (FIDIC) were considered more systematicallys
and as. a result certain additions were made to the existing
provigions without affecting the unity of the doocument.,

] " »

Lastly, after more than four years'! experience with the AASM
general oonditions it was possible to identify a few shortcomings .
and to remedy them by amending or ndaptin: oertain. provisions, .

A

Before giving a few brief details of the document's struoture, it
is considered appropriate to set out the gensral guidelines
governing these draft general conditions for works contraotss .

1. Politioal guidelines

»e
. LES

.(a) The considerations of competition and equality of conditions
for participation which gave rise to the AASM general conditions
(see SHC(69)224 final of 24 January 1969: Draft genergl conditions
for public works ocontraots financed by the European Development
Fund - Commission Communication to the Council) are still relevant
and constitute the principal justification for the prepent draft
general conditions. A '

4 : ".

In this conneotion an important provision of the draft should be
suyhasized, namely the question of the opening of tenders in
public (Article 43)s T . : :
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This matter was discuseed in dotail by the Member States and the
AASM when the AASM general conditions were negotiateds Certain
AASM couniries wzre against the opening of tenders in public for
political reasons connected with ithe fact that firms would be
bound to bring pressure to bear on the relesvant minisiries with
n wiew {0 obtaining the coniract, For their psrt the Member States
emphasized the merits of the opening of tenders in public as a
guarantee that the operations would be conducted in a propsr
manner, The negotiations ended with both sides accepting a
compromise which allowed the AASM to apply their own rules or
practices in the matter of works contracts. However, the
Association Council drew dttention in a recital of the
sbovementioned Deolsion 42/71 to the fact that it was "important
that the public opsning of tenders should gradually become the
rule in respect of all categories of invitations to tender",

The present draft acoordiﬁgly establishes the rule whereby tenders
for works oontracte are to be opened in publioc.

(b) The draft general conditions also reflect the Lomé guidelines.
The provisions involved here are mainly those concerning
preferences for national firms in Article 6 of the draft. First,
there is the accelerated procedure for issuing invitations to
ineder for minor works which are not of interest to international
competition. Then there is the 10% price preference granted to
national firms of the ACP States for contracis worth less than

2 miilion EUA., Lastly, there is the preference given, in the
case of tenders acknowledged to be equivalent, to the firm
permitting the greatest pvssible utilization of %the physiocal and
human rescurces of the ACP States., These provisions have been
transposed from Article 20 of Protoool No 2 to the Loué Convention.

2, Community guidelines

(a) In the section on procedures for the placing of contracts, the
draft takes account of the Council Directive of 26 July 1971
concerning the coordination of procedures for the award of publio
works contracts (OJ No L 185 of 16 August 1971). Since the
provisions of the present general conditions are olosely related

to the rmles laid down by the Council Directive, it ssemed useful
to carry out a oertain amount of harmonization. In this comnectien
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the {ntroduction of an article on rules in the technical field
(Article 18) and a number of provisions relating to the
procedures for restrioted invitations to tender with preseleotion
(Articles 19, 21, 26) represents an improvement of that part of
the draft, : -
1 ' .
(b) The Community's concern to introduce a generally applicable
unit of account by means of which it could give specific expression
to its actions and policies, namely the European unit of account,
had a direct influence on the rules for contract payments laid
down in Article 37 of the draft. Tenders still have to be expressed
in national currency (Article 36) but the tenderer may request that
a poriion of the amount of the tender be payable in EUA convertible
at the option of the tenderer into the currency of a Member State
or ACP State as specified in the contract. These rules are in
anccordance with Article 45 of the Financial Regulatign of the EDF
(Financial Regulation of 27 July 1976 applicable to the fourth
Furopean Development Fund, O No L 229 of 20 August 1976).

'y

3. Appliéation of the general oconditions in‘oaqes of:oofinanoing

¢ Y

It is desirable that the general conditions should apply also to
contracts financed in eonjunotion with other providers of funds,
The supplementary nature of Community aid and the greater
coordination of ald generally suggest that ocofinancing operations
will predbably increase in the future, - : :

With this in view, particular attention was given to the phrasing
of certain provisions, notably those relating to participation by
firms of third countriee (Article 5 of the draft, which links up
with Article 56 of the Lomé Convention). The only point on which
it is not possible to compromise « at least as regards the wording
of the provision in Article 5 ~ concerns the preferences granted
to national firme of the ACP States (Article 6). However, as
experience has shown, such a provision should not be considered an
insuperable barrier to the application of the general conditions
in the event of a partner in a oofinancing operation adopting
different rules in the field of preferences,

1 "t

In another context, certain IBRD practices have been iincorporated
into the draft gemeral conditions in order to facilitate
cofinanocing operations with that body. These include the
provisional deposit (Article 67) and the reference date to be

t
i
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adopted for the conversion” rate applicable in roapeotjof payments
in foreign ourrency (Artiocle 37).

4. Legal guidelines

(a) The application of the general conditions in English-speaking
and French-speaking countries raises the awkward question of the
legal framework for the rules and practices relating to contractis
financed by the State or the public authorities. It hardly need
be stressed that the legal framework in the former AASM, virtually
all of which are French-speaking countries using the continental
system of law, is quite different from the legal framework in the
new English-speaking countries, which use the common law system.

‘However, the difficulty should not be exaggerated., Certain legal

procedures and institutions are different, but once the practical
problems to which this gives rise have been identified a technique
often used in the draft — namely reference to national law -
enables a practical and satisfactory solution to be found. 'The
merits of this reference technique should be siressed, since it
constitutes an indispensable safety valve without which no draft
general conditions would be viable and, furthermore, because it
ensures that the legal system of the ACP State ooncerned is not
impinged upon. .

1

(b) The co-existence of these two legal systems gives rise to a
second problem: namely, that of balancing the rights and
obligations of the parties to the contracte In almost all the
AASM the rules governing public contracts reveal the influence of
the administrative law of the former metropoles (France and
Belgium). Under these rules the prerogatives of the administration
are established by the inclusion in contracis of provisions that
lie outside the province of common law. The traditicn in the
United Kingdom, and hence in the English-apeaking ACP States, is
that contracts awarded by’'the public authorities are-contraotis
under private law where the administration acts as a private
individual, which means that the parties are placed 'on an
absolutely equal footing.  The desire to maintain a balance
between the parties was in fact already reflected in the old
general conditions, which contained provisions safeguarding the
righte of the contractor wherever the prerogatives of the
adminisiration were affirmed. Accordingly, it is in the wording
rather than in the substance that this concern for balance is
expressed in the draft of the new general conditions. However,
on important points such as the compensation to be accorded to the
contractor in the case of exceptional risks (Article 130), or the
matter of taking into acocount variations in the volume or the
. i V f

Kt

.



nature of work (Artiocles 104, 105 and 106) resulting from
circumstances which are not-attributable to the omtra.otor,

firms are given more substantial guara.ntoe-. ‘

S5« Economio and social oox:xtert
[ ] . ' ),

The influence of the worldwide inflation which hés been a feature
of the past three years is olearly visible in certain solutions
adopted in the draft of the new general oconditions.

1
»

!

1

(a) The principle embodied in the old general conditions whereby
advances other than the lump~sum advance cannot be revised is
abandoned in favour of a case-by-case approach determined in the
Special Conditions. Experience had shown that it was no longer

in the interests of contractors to request advances, for the

faot that these advances were not revised worked out more expensive
for them than the interest they would have had to pay if they had
borrowed from banks. Howevér,:the application of the principle

of non~revieion can quite easily be adjusted or even made systematio
in the Special Conditions if economic oconditions become more stable

agein.

.

(b) Since the system of payment in foreign ourrency with an

exchange shorifall guarantee has not always resulted in fairness
(esge payments made in weak currencies), the draft has made the
system of payment in foreign .currency considerably more flexible

by allowing contractors to receive payments not only'in the currency
of the couniry where they have their registered place of bueiness
with an exchange shortfall guarantee but also in EUA wonvertible
into the currency of a Member State or ACP State as in the oontraot
(Article 37)e The right of transfer is also affirmed (Artiole 39).

(c) The draft embodies the principle of direct payment to
sub-contractors, which is something the latter have repeatedly
called for. This measure « which has already been incorporated in
the national laws of certain Member States and ACP States =
conatitutes a guarantee for those small and medium-sized firme
which are more seriously affected by the economioc orisis,
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6. Operational context

A perious effort has been made to improve the layout and tighten
up on terminology. In view of complaints from users regarding

the difficulity of finding vne's way about in the provisions

comnon to works and supply contracts and in the provision relating
specifically to each of these itypes of contiract, the old gemeral
conditions have been split up into separate documents, one of
whioh is this draft relating to works contracis.

The result is that items dealing with the same subject arse
grouped together im logical and chronological order, which makes
it .easier to understand the texts, Moreover, the fact that each
article now has a title makes it easier to locate items.

Greater accuracy in terminological usage and definitions is
snother feature of the new general conditions for works coniracis.
The term "administration" has been replaced by three different
concepts: the contracting authority, the works supervisor and
the engineer, The contracting authority is the body with whioh
the contraotor deals regarding any matiers of ownership or
responeibility; it is responsible for payments and it is the
body which applies the most severe sanotions (rescission,

placing under direct management of the administration). However,
the contracting authority delegates all powers for dealing with
problems connected with the actual performance of the contract
to the works supervisor and the engineer., The works supervisor
is reponsible for taking the most important decisions,whereas

the engineer has the task of dealing with all day~¢o~day probl ang
arieing on the site,

7« Rules governing works supervision and the use of consultants

Jiven the wider intermational context of these general conditions

it was necessary to lay down the rules governing works supervision,
particularly for cases where that task was performed by a

consultant, This 1s an important matter because it has vTopercussiona
on many articles of the draft.,

5

The old AASM general oonditfons made no distinction between works
supervision performed by the administration itself or by a consultant
insefar as the authority responsible for managing and supervising

the works, which was represented by "the official responsible for
directing performance of the contract", came under the coniraoting
administration., One should hasten to add that this way of iackling
the problem did not of course deprive the administration of ihe

s



opportunity of calling in a consultancy firm to do- the job under
a special service contract. However, in keeping with the
philosophy behind this approach, the consultancy firm, while
providing the necessary technical assistance, became as it were
part of the administration, which thus retained its supervisory
function.

Although this approach = which stjll has a lot of support -~ was
rotained it seemed advisable not to rule out other possibilities. .
It was thereofore necessary to allow greater latitude in the texts,
firstly to enable works supervision to be carried out both by

the administration and by a consultant, and seoondly to permit the
necessary flexibility in the delegation of powers to a consultant
regponsible for works supervision.

‘i

This objective has been achieved in the draft general gqonditions
without radically altering the texts by means of:

(a) the definition in Article 4 of the concepts "works :supervisor"
and "engineer", the works supervisor being either an administrative
department, a legal person (consultancy firm) or a natural person
(consulting engineergg the engineer is always expressly designated
either by his funotion or by his name; .

(v) systematic designation throughout the texts of the person - i.e.,
the works supervisor or the engineer -~ who enjoys the prerogatives
glven to the administration by the general conditions;

1

(c) the obligation imposed upon the contracting authority to inform
the contractor in the letter of contraot of the identities of the werks
supervisor and the engineer and of the engineer's powers (in
particular those delegated to him) regarding the performance of

the ocontract (Articles 49 and 59 of the draft).

v

(d) the affirmation of the engineer's competence to deal with the
contractor and to act as the preliminary examining authority in
the amicable settlement of disputes (Article 57). The ‘text states
that en attempt to reach an ‘amicable settlement shall Ye oonducted
before the various administrative authorities responaiﬁie, and the
first of these is always the engineer. If there are no organized
administrative channels for seeking satisfaotion the contractor's
conplaints wiil be notified to the engineer, Within the framework

“y "



of the powers delegated to him by the works supervisor er the contractiing
authority, the engineer will then decide how the patter is to be
rosolved or refer it to the higher authority.

Thess provisions make the rules governing works supervision both
exiremsly flexible and highly precise and supervision has been more
clearly integrated into the everyday relutionc between the parties
1¢ the oontrsot as & rosult.r

i
; ‘

8. Struoture of the dooument}

Apart from the fact that certain items are grouped together, mainly
as 'a result of the provisions common to works and supply contraots
having been removed, the basio stiructure of the dodument has not
shanged.

»

The first part contains regulations, from which it is not possible
to derogate. It is therefore binding on both the contracting
authority and the firm. It fixes the basic rules o¢f the contract
and the procedures for placing and awarding contracts. It is
therefore the repository of the guarantees to whioh firms are
sntitled for their participation in contracts. - 1 n

’”
'

The second part is made up of the contraciual provisions, from whioch
‘it is possible to dorogato in the light of the requirements peculiar
to each oontraot. ’ .

2. Conoclusion ‘ "

To sum up, it may be said that the draft general conditions for
worke oontracis, while retaining a close affinity with the old AASM
general conditions as regards the basio structure and the mujority
of the provisions, have been adapted where necessary so that they
oan be applied in the new context of the ACP States. The legal,
eoconomio, sooial, technical and formal changes that have been made

should give the general conditions a widnr intornntional dimension
and improve their oporstion. ' i

i
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This will make the document a more effective instrument of the
oompetition policy conduoted in conneotion with the execution of
projects financed by the EIF and, furthermore, a valuable administrative
tool for those Commission deparimentis which are responsidle for
ensuring that projeots are properly exeouted from the technical and
financial points of view. ,

4+
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FINANCED BY THE EUROPEAN DEVELOPMENT FUKD
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TITLE I
REGULATIONS
CHAPTER I
PRINCIPLES AND DEFINITIONS

Artiole 1

Conditions
Public works contracts financed by the Europesn Development Fund
shall be governed ly} '

1, Thess general conditions;
2. The Special Conditions,

Article 2
Ceneral opnditions
These genoral conditions ocomprises:
1, Regulations laying down the principles and conditions for the

preparation and award of contracts; no derogation may be made
from these provisions,

2. General contractual provisions of an adniﬁiatrativo and technical
nature, relating to thes performance of oontractas, These provisions
shall apply to all contracts and reference shall be made to thea in
the Special Conditions,

1

Artiole 3

Speocial Conditions
The Special Conditions comprise:
(a) special ocomtractual clauses applicable to sach ocontract;

1.
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(v) all references to the technical specifications applicable
to contracts relating to the esame type of works;

(o) an indication of those comtractual provisions referred to in
Artiocle 2(2) which are not applicable in view of the special
requirements of the contract concerned.

Article 4
Definitiona

For the purpose of implementing these general conditions ithe
following definitions shall apply:

1, Contract: ary contraoct for valuable consideration, concluded
between a contracting authority and a contractor (a natural
or legal person), the object of which is the building of
infrastructural works or immovable property, in which the provision
of supplies is onlj of seocordary importance arnd the assessment of
the value of supplies is included in the cost of the work.

2.

2, Member States: the Member States of the European Economic Communityj

3. ACP States: the African, Caribbean and Pacific States whioh are
recipients of aid from the European Development Fund;

4. Contracting authority: the State, regional or local authority, body
or any legal person governed bty public law which concludes the
contract or on behalf of which the contract is concluded;

5¢ Works supervisor: the administrative department or the natural or
legal person designated by the contracting authority as having
responsibility for the prrformance of the contract;

6+ Engineer: the person designated by name hy the works supervisor
to direct or supervise the performance of the contraoct;

T« Engineer's represcrtative: any person designated by name by the
engineer to supervise the performance of the contract and, where
specially authorized by the engineer, to participate in directing
the performance of the contraot;

8. Tenderey: any natural or legal person submitting & tender with a
view to concluding a contract;
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9. Comtractor:s the tenderer with whom the comtract is concluded;

10, Price schedule: the doocument pontaining, in the case of a unit price
contraoct, an itemized breakdown of the works o be carried out, together
with a syatement of the unit prices applicable to the undertaking in
respect of each of the various items in question,’

11, Bill of quantities: 1;:he docmmont" oontai"ning, in the oase of & unit price
contract, an itemized breakdown of the works to be carried out, indicating
an estimated quantity for each item and the corresponding unit price as
given in the price schedule. The total expenditure shall be assessed
Yy applying the unit prices to the estimated quantities and adding
together the various sums thus obtained.

The estimated quantity slp’all be a quantity etated by the contracting
authority in the bill of’ quantities, It shall be a quantitative estimate
of the work to be carried out and shall constitute a factor in
determining the umit price to be applied to the quantities actually
carried out,

. 12, Breakdown of the overall price: the document containing, in the case of
an overall price contract, an itemized breakdown of the works to be
carried outs This itemized breakdown shall be compiled by the contracting
authority on the basis of the nature of the works to be carried out, with
or without a statement of quantities, A firm price shall be given for
each separate items The total expenditure or overall price shall be
calculated by adding together the various firm prices in question,

Where items are aooonpanied ty quantitioa, the latter shall be fim
quanuties, '

The firm quantity shall bd the quantity for which the oontractor haa
submitted an ’weran prioe, which shall be paid to him irrespective of
&he quantity actually parried out,

,‘;, : ‘i Article §
ol ') » Equality of conditions for participation
1, m.thout prejudice to Article 56(3) of the Lomé Convention concerning

!H!}ird countries, any natural or legal person having the nationality

mia Nenber State er an ACP State shall be eligible to participate on equal
jb:_em- in tendering procedures and coutracts financed by the Raropean
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Development Fund,

2. Tenders shall be compared on equal terms in order to avoid any obstacle
to participation in tendering procedures and the award of contracts,

To this end, documents inviting tenders may not contain any specification
such as may give rise to disorimination between tenderers,

Article 6
Preferences for national firme

l, Contracts may be awarded by means of an accelerated procedure foy issuing
invitations to tender involving shorter time limits for the submission
of tenders where the works involved, because of their scale, are mainly

of interest to firms of the ACP States,

This accelerated procedure shall be applied to invitations to tender

whose value is estimated at less than 2 million European units of account,
Time 1imits for the submission of tenders shall be fixed in accordance
with the rules in foroe in the beneficiary ACP Statee

2. For contracts whose value is less than 2 million European units of agoount
a 10% price preference shall be taken into acoount in favour of the
ACP States where tenders of equivalent economic and technical quality

are compared,

This preference shall be confined to national firms of the ACP 3tates
within the meaning of the national laws of those States, provided that
their residence for tax purposes and main business are established in
an ACP State and that a significant share of the capital and management

staff are supplied by one or more ACP States,

3+ Where two tepnders are acknowledged to be equivalent on the basis of the
criteria set out in Article 46(1), preference shall be given to $he one
yhich permitg the greatest possible utilization of the physical and human
resouroces of the ACP States,

Article 7
Competition

Contracts shall be awarded on the basis of competition,
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Artiole 8
' Agreed prices

. Contracts shall be placed on the basis of agreed prices, These prices

may be unit prices or an overall price,

The fact that comtracts are to be placed at an agreed price shall not
preclude prices being revise(i in the light of specific fiscal, economic
or social factors, The price revision procedures shall he expressly
laid down in the contract documents,

In addition, and by way of exoeption, contracts may be placed without
prices being fixed by agreement:

(a) for work of a complex nature or involving & new technique presenting
considerable technical hazards which necessitate the commencement of
work before all the conditions of execution can be determined;

(b) in the event of exceptional, unforseeable circumstances, where the
contracte relate to urgent work whose nature and the means of
exeoution are diffioult to determine,

r Artiole 9
Payment for services rendered

Contracts may not provide for instalments on account except where a
service has been rendered and acocepted,

Iwi:almerrta ?ion account shall be allowed in respect of the following,
acocording to the provisions laid down in the contract:
(a) work done by the comtractor, as and when such work is completed;

(v) supplies'. provided for the performance of the contract and inspected -

- 'by thp.gngimer.

)
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Nevertheless, aivances may be granted in accordance with the
conditions and procedures laid down in these general conditions,

The payment of aivances and instalmenis on account does not have
the character of final payment; the recipient shall be liable to
the payer for the full amount of the advance or instalment until
final settlement of the contracte

Artidle 10
Anmulment of a tendering procedure

Before placing ths contraot, the contracting authority may:

(a) notwithstanding the completion of a procedure prior to the
oonclusion of the contraot, either decide not to place the
contract or order that the procedure be recommenced if
necessary using another method;

(b) in the event of the contract comprising two or more lots,
award only certain of the lots and, posai’bly, decide that
the others are to be the subject of another contraoct or
other contracts, if necessary using another method,

The armulment of a tendering procedure provided for in paragraph 1
may take place only in the following ocases: |

= if no tender is received which meets the aconditions met ou‘ in
the imvitation to tender dossier;

= if no tender is received whioh satisfies the oriteria for the award of
the contract as set out in Artiole 46(1); .

= if the economic or teohnical data of the projeot have been
fundamentally altered;

= if exceptional oirocumstances render normal performance of the
contract impossible; '

= if the tenders received do not correspond to the financial resources
earmarked for the comtract;

= if the tenders received contain serious irregularities resulting
in particular in interference with the normal play of market forces, or

= if no competition is present,

In the event of anmulment of a tendering procedure, tenderers who are still
bound by their tenders shall be informed thereof by the contracting
aythority., Tenderers shall not be entitled teo ocompensation.
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Article 11 ,

- Amendment of the oontract

The contraoting authority may unilaterally modi.ﬁ the initial proaeot
in the coumse of performance of the comtraot, provided that it does ‘
not change the purpose of the contract and that it gives fair compeusation -
where appropriate, :

Article 12
Classification of contractis

cord;raots may be classified as follows, a.coording to the way in which
the prices are determined:

- overa,ll price contraocts;
-~ unit price contracts;
= repayment contracts, and
- composite contractse

l. In an overall price contract the agreed price covers all the works
or services which are the subjeot of the contraoct.

2¢ In a unit price contraoct the works or services-are broken down into
separate items and the proposed unit price stated for each item,

The unit prices shall be agreed, The price of the comtract shall be
determined hy applying the unit prices to the quantities of works or
services provided for,

3¢ In a repayment contract the works or services carried qﬁt, are paid for
after inspection Wy the engineer, on the basis of the cost price and
the supplements in lieu of profit.
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4¢ In a composite contract the prices are fixed hy itwo or more of the
methods referred to under 1, 2 and 3.

Article 13

Fixing of prices in provisional price ocontracte

In the cases provided for in Article 8(3), the comtract shall be
concluded:

ls on & repayment basis in accordance with Article 12, point 3; or

2¢ on the basis of provisional prices initially and then of agreed
pricese The agreed prices shall be determined not later than the

time at which the conditions for performing the comtract are known;
or

3o partly ona repayment basis‘and partly on an agreed prices baaise

Article 14

Checking of prices

1, If the Special Conditions so provide, the contracting authority
may ask tenderers to supply any information enabling an assessmewni
t0o be made of the prices tendered.

2o The contractor shall pe obliged to supply ary information enabling

the settlement prices to be checked in the cases provided for in
Article 13.

Article 15

Computation of time limits
The time limits referred to in these general conditions, the Speocial
Conditions and the contract documents shall run from the begiming of

the day following the date of the act or deed which serves as the poini
of commencement for the gaid time limits,
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Where the time limit is fixed in days, it shall expire at the end
of the lasgt day of the period laid down,

. Where the time limit is fixed in months, it shall end on the day
having the same rumber as the day on which it began, In the evomt
of the last month of a time-limit fixed in months not having a day
with the same number as the date on which it began, the time limit
shall end on the last day of that momthe

In the last day of a time limit falls on a Sunday or a publio bholiday
established Ly law, the time limit shall be extended until the exd

of the next working day,

CHAPTER II
PROCEDURE FOR PREPARATION AND PLACING OF CONTRACTS

Article 16
Isthodf of placing oontracts

Contracty shall be placed on an invitation to tender, By way of exception,
they may be placed hy mutual agreement in the cases provided for in
Artiole 55. _

I. CORTRACTS BASED ON INVITATION T0 TERDER
Article 17

Types of invitation to tender
An invitation to tender shall be open or restricted,

An open jnvitation to tender shall consist of a public invitation
to tendey; any interested firm may tender,

A restricted invitation to tender used in those cases referred to in Article 19
of Protocol No. 2 of the Lomé Convention shall be oﬁen only to those applic;ntn

which the contracting authority decides to consult.

Such consultation may follow a preselection procedure decided on with parti-

cular reference to the special nature or the quantity of the works or services

to be carried out, as set out in Article 18 of Protocol No. 2 of the Loné
Convention,

'
B L N T Ve,
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1, Rules in the technical field

Article 18
Technical specifications and standards

14 The technical specifications and the descriptian of testing, checking,
acceptance and calculation methods which appear in the documonts relating
to each contract may be defined Yy :reference to national or international

standaxrds

2¢ Unless such specifications are justified hy the subject of the coniraat,
it shall be prohibited to incorporate in the documemnts relating to each
contract technical specifications which mention products of a specific
make or source or a partioular process and, whiclk therefore favour or
eliminate certain firms, In particular, it shall be prohibited to indicate
trade marks, patemts or types, or a speaifioc origin or production, Howoﬁorg
if suoh indication is accompanied Gy the words "or equivalemt”, it shall
be authofized in cases where the contracting authority i{s unable
10 give a desoription of the subject of the ocontract using speoificationy
'whioh are sufficiently precise and intelligibdle to the parties concerynsd-

2. Rules governing publication

E
Article 19

Notice of invitation t¢o tender

A contracting authority wishing to place a comtract by open tendering procedurs

or Yy ;estricted tendering procedure with preselection shall make known its
intention Yy means of a nctice, ‘

"le. In an open tendering procedure the notice of invitation to tender ghall state
in particular @ ‘

(a) the subject of the contract, in particular the nature and extent of
‘the services to be provided and the general nature of the works
if the contract is subdivided into several lots: the order of
magnitude of the different lots and the possibility of tendering
for one, for several, or for all of the lots; the possibility of
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submitting variations where authorized; if the notice conceyns an
invitation to tender with competition which, in addition to the
exocution of works, also involves the preparation of a project,
only the information needed by firms to understand the purpose of
the contract and to tender accordingly; '

(b) the location of thc works, the source of finanoing and the period of
performance;

(c) the contracting authority and, more particularly, the address of the
department placing the contract;

(d) the plage where the invitation to tender dossier may be inspected and
the terms om which it may be acquired;

(e) the final date for the receipt of tenders, the address to which they

must be sent and the language or languages in which they must be
drawn upj ' ‘

'(£) the peridd, reckoned from the final date for the receipt of tendera,
during which tenderers shull remain bound by their tenders; except in
special cases, this period shall be of.three months' duration;

(g) the date, time and place of the opening of the tenders, together with
& statement to the effeot that the tenders will be opened in pubhlio
in acoordance with Article 43(1);

4 (h) possibly, an approximate cstimate of the work totalj;

(1) the address of the departments from which firms may obtain ary further
information it would be in their interest to obtain;

'2e In 8 restricted tendering procedure with preselection, the notice shall state
in particular

(a) the information given in paragraph 1(a), (b), (o) amd (&)
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(b) the terms on which the dossjer may be acquired;

(¢) the final date for the receipt of requests to participate, the
address to which they must be sent and the language in which they
must be written;

or

(d) possibly, the final date for the issue of invitations to tender
by the contracting authority;

(e) the information to be given in the request to participate, in the
form of statements and documents concerning the firm's situation and the
economic and technical conditions which the contracting authority
requires firms to fulfil in order to be selected; these requirements
shall be those specified in Article 25,

Article 20

Publication of notices

1. In the case of an open invitation to tender, the notice shall be
published in accordance with such rules as to ensure the widest
distribution of information, To this end it shall be published in the Off: -ial
Journal of the European Communities and the official gazette of the ACP S'ate
in assistance with Article 18 (2)\(&) of Protocol No. 2 of the Lomé Convention.

2. In the case of a arestricted invitation to tender, if a preselection proc=dure is
envisaged, the notice of invitation to tender shall set out the terms of ithe proce-
dure and shall be published in accordance with paragraph 1.

Article 21
Invitation to tender

In & restricted procedure with preeeleotion, the candidates selected in

accordance with Article 26 shall receive an invitation to tender stating
in particular:

(a) the information given in Article 19(1)(e), (£) and (g);

(b) a reference tq the notice mentioned in Article 19(2).

- oo
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Article 22
SRS
Time limit for the submission of tenders

In an open tendsring procedure, four months shall elapse between the date
of publjcation of the notice of invitation to tender and the final
date for the receipt of tenders, '

Fevertheless, this period may be peduced or extended depending on
the subject of the comtract or puysuant to Artiole 6(1).

In a restricted tendering procedure, the period between the date of the invi-
tation to tender and the final date fixed for the receipt of tenders shall

be determined ona case=hy-case basis acoording to the subjsot of the
contracte |

3¢ The invitation to tender dossier

-~ Article 23

Contents of the invitation to tender dossier

invitation to tender dossier"inust contain the following:

the notice of invitation to tender, or the notice of preselgotion
and the invitation to tender; '

the Special Conditions, the annexes thereio, and a model tepder;

for a unit price contract: an outline price schedule and an outline
bill of quantities;

for an qverall price comtracts an outline breakdown of the pverall
price;

by way of information, and withou{ being binding upon the centracting
authority, a Note of General Information brought up to date at the time
of publication or distribution of the invitation to tender and
containing, in particular, the following pointss

- geographical notes;

notes on the olimnte;.
- monetary and banking system;
- gocess routes; '

S v e et nne ol o ) e n e hmpwee o s
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= location of the nite;

= cuntons and tax regulations, in order to enable the tenderer to
calcuiat2? treir incidence on the amount of his tender, and

- wage scales, includirg an indication of minimum wage levels laid
down Yy natijonul law or customary in the place where the coniract
is to te performed, correspording to the main local categories of
labour reqiirud for the worke.

4, Quantitative criteria for participation

Article 24

Stardirg and abilily required of tenderers

l¢ Ay natural or legal person as defined in Article 5(1) who is
able to prove that he meets the necessary legal, technical and
financial requirements may participate in invitatio.a ‘o tendssr
within the framework of the procedures laid down for that
purpose by these general conditions,

2¢ The following natural or legal persgns shall not be entitled
to participate in an invitation to tender:

(a) any who are bankrupt;

(b) any who are in a aituation of susponsion cf payments establishs.
by Jjudgment of a qourt other than barnkruptcy, amd resulting, in

accordance with their national laws, in the total or partial
loss of the right to administer ard dispose of their prorerty;

(c) any against whom legal proceedings have been instituted invoiving

a declaration of suspension of payments and which may result.
in accordance with their national laws, in a declaration of

bankruptc, or in any other situation entailing the total or partial

loss of the right to adwinister and Qispose of their property;
(d) any who have been convicted, under a final judgment, of ary
offence affecting their professional conduct;

(e) any wio are g1ilty of ‘snrious misrepresertalion with regard %o

information required for participation i1 an invitation tq tendere

(f) any whom it has becn decided to exoluds pursuant to
Article 134(2)(e). '
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Article 25

Proof of standing and ability

In order to provide proof of his standing and ability, the tenderer
shall, if the Special Conditione so requirc, supply the following:

1. ary document dated 1eés than three momths previously, drawn up
in accordance with the tenderer's national law,

- certify that he meets the conditions set out in Article 5(1),

- certifying that none of the situations referred to in Article 24(2)(a),
(v), (c) and (d) applies to himj

2+ references certifying to the financial resources available to him
for the performance of the contract;

L

3¢ 'in the case of a company or firm, a copy of its memorandum and
articles of association or any other document relating to its

constitution, together with the credentials of the person authorized
to enter into commitments on its behalf;

4. a statement setiing out his technical resources, indicating work
which he has carried out or in the execution of which he has
participated; he shall attach to this statement any certificates
relating to and assessing his activities and, where applicable,
certificates issued by a qualifying and classifying body approved
by the administration of the Member State or ACP State of which he is
a national or in which he has a permanent branch;

S5 a statement indicating the staff anmd equ@gment he intends to use to
fulfil the contract;

6e any relevant information about his producers, suppliers and the

origin of his equipment and materials,

Article 26
Preselection of candidates

In a restriocted procedure with preselection, the contracting authority

[ B N T T A e
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shall select, on the basis of the information given pursuant to Article 19(2)(e),
the oandidaies it shail invite to tender.

5. Detailed rules for the drawing up of tenders

Artinle 27

Language

The tender shall be drawn up in the language stipulated in the invitation to

tsndar,

Article 28
$ignainre and nusber of copies

The teuder shall be signed by the tenderer or by his agent. It shall be drawn
wp in & single original bearing the word foriginal'. The Special Conditions
shall state in addition the number of copies to be supplied hy the tenderer.
Copies shall be migned in the same way as the original and shall bear the wor’

teopy s

Artiole 29

Agente

Tenders submitted by agents must state the name or names of the principal v
principals on whose behslf they are acting. No agent may represent more than
one tenderer. Agents shall attach to the tender the notarial act or deed
which empowere them to act on hshalfl of tenderers. Signatures to a deed
exsouted under seal muzt h@ sviherticated.

i
1
i
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Artiocle 30

Consortia

Where the tender is submitted ly a consortium, without legal personality, made
up of a nmber of natural or legal persons, it shall be signed hy each of thome
persons, who shall, unless otherwise specified in the Special Conditions, accept
joint and several liability and appoint one of their mmber to represent the
consortivm vis-d~vis the contracting authority. '

S Al
e e m————r——————
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The representative or representatives of suoh consortium must, insofar as each is
conoerned, provide the proof required under Artiole 25, as if they were themselves
the temderer.

Article 31

Alterations and amendments

Any erasures, interlineations, additions or amendments, whether in the tender or
in its annexes, which could influence the basic terms of the contract, such as
prices, time limits and teohnical conditions, shall be subject to alterations
approved and signed Yy the tenderer or his agent. o

Artiole 32
Correction of errors and omissions

1. Where the invitation to tender for an overall price contract contains an outline
breakdown of the overall price, the tenderer shall rectify any omissions in that
document and correct such errors a&s he may find in the firm quantities. »

2. In the case of & unit price contract, the tenderer may rectify any omissions in
the outline bill of quantities and correct such errors as he may find in the
estimated quantities, provided that the Special Conditions authorize such

amendments and that the proposed rectification amounts to at least 10% of tholitc- *
under oconsideration.

3. The amendments referred to in paragraphs 1 and 2 shall be based on the plans, the E
Special Conditions and the tenderer's knowledge or personal findings. The ’,

|
tenderer shall attach to his tender a note setting out the reasons for such
amendments.

" e, piva v e i e e e e
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Article 33

Calculation of the bill of ¢mantiileas

The tenderer shall insert the requisite informaiion ic the outline bill of
quantities or ithe outline treakdown of the oversll p-ice, make the neocessary
calovlations, eign the dooument and attaoh it %o his iender, in which he shall
mention the overall amount of the bill of quantities or the breskiown of the

overall pricae.
Article 34
Accuracy of unit prices
Unit pricsa sust be determined in such a way as te corraspond to the relative
value of each item in relation to the total amount zf the tender. They must
in particular mot be of such a nature as to distort the somparison of tenders or

to reeult in the peyment of instalments on account which are clearly
disproportionate to the normal value of the mervices renderaed.

Artiocle 35
Taxation

The price offered hy the tenderer shall -include all sniry duties, oharges and P
taxes payable in the ACP State in connection with the performance of the ocontraote.
In thie connection the tenderer shall refer to the "Nots of General Information”
mentioned ir Artiole 23, point 5, and to his own investigations.

Article 36

Wording of tenders P
1. Tenders shall be expressed in the currenoy of the beneficiary ACP State.

2. The total amcunt of the tender and the unit prices in the price sohedunle shall
be written out in full., The same applies to the overall amount of each item of
the bill of quantities if the Speoial Conditions so require.

Hﬁmre & price 1s stated in figures and in worde and there is a discrepancy betwean
tle two, the yrice expressed in words shall he authentic. , :

JETI T S
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Article 137

‘Currency of payment and exchange shortfall guarantee
Payments shall be made in the national currency of the beneficiary ACP Statee

However, thé tenderer may request in his tender that a specified percentage,
for which reasons shall be given, of the nominal amount of his tender be paid
$n the currency of the Member State or ACP State of which he is a national or -
in which ho has his registered place of business, on the basis of the rate of .
exchange laid down in the final subparagraph hereofs He may also express the
said percentage in Buropean units of account on the basis of the rate of exchange
laid down in the final subparagraph thereof.

When a percentage of the tender is expressed in Buropean units of acoount,; payments

relating to this percentege shall be made, where relevant, in the currency of the
Member State or ACP State laid down in the contract, on the basis of the
equivalent value of the Enrobean unit of account the day preceding payment,.

The rates of exchange referred to in‘the second subparagraph hereof shall be

those in force on the first working day of the month preceding that in which

the date fixed for opening the tenders fallss However, the Special Conditions
moy provide that the exchange rates shall be those in foree on the day the tenders
are opened. ' ’ -

6 Obligations of the State
Article 38 \“
Temporary residence permit

For the purpose of carrying out studies in preparation for the drawing up of
tenders, the ACP State shall grant a temporary residence permit to any person,
participating in an invitation to tender, or his agents This permit shall expire
at the end of a period of one month following the publication of the name of the
successful tenderer by the contracting authority in acoordance with ocustomary
practice in the ACP States .
Article 39

i Right of transfer
Subject to observance of the beneficiary ACP State's exchange regulations, the
contractor shall be entitled to tranefer sums due to him direotly or indirectly in
conmection with performance of the cantraocte
The timing and amount of the transfer request or requests shall be at the
contractor?s disoretione
Transfers shall be made in the currency of the Member State or ACP State of which
the contractor is a national or in which he has his registered place of business,
at the rate of exchange in foroce in the benefioiary ACP State on the day the
transfer ic made, ' ’
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T, Sulmission and opening of tenders.

Artiole 40

Subuinsion of tenders

The tender, the annexes to it stipulated in the Special Conditions and the
psupporting documents referred to in Article 25 shall te pleced in a sealed
cavolopo bcv.ring.tho eddrenss indicatcd in the motico of invitotion to tonder or
jn the invitation to tender, the reforonce to the notice of invitation to
terder in roply to which the tender ia being sutmitticd, whoro appropriate the
mnbers of the lots tendercd for end the following wordss not to be opened
bofore the mesting for the opening of tenders, written in tho language of the
jreritation tn tender dosoicr.

In the cese of a restricted invitation to tender with preselection, however, the
supporting documents reforred to in Article 25 shall nnt be required unless
otherrise ntimlated in the Speoial Conditions.

Frivelopes centaining tenders must be sent b,y post or sutmitted by any other means.
The tenicrer may remueat edvice of delivory.

On receipt, tha cuvelepes, vhioh must not bear any reference to the tenderer,
shall be entered in a especlal register in the order in which they arrive. The
regiotration number and the date end time of arrival shall be rocorded on the
envelops.  Envelopes must remain sealed until they are opened under the
conditions set out in Article 43.

Article 41 °
HWithdrawals, additions eand amendments

Any tender may be withdrawn, supplemented or amended prior to the final date
fired for the receipt of tenders.

Withdrawals, edditions or emeniments llnll be stated in writing and signed Wy
the tenderer or his agont.
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On pain of rendering the tender null and void, amendments and additione must
indicate precisely the purpose and the extent of the desired change.

Withdrawal must be unconditional.

The provisions of Articles 31 and 40 relating to tenders shall be applicable to
withdrawals, additions or amendments.

If a tenderer who has withdrawn his tender submits a fresh one in the proper
manmner, he may refer therein to the doocuments atiached to the first tender whioh
he intends to use in support of the second.

Article 42
Period during which tenders are binding

Tenderers shall be bound by their tenders, where necessary corrected by the
Committee responsible for the examination of tenders in acoordance with'

Article 45(2) and (3), during the period laid down in the notice of invitation to
tender, or the invitation to tender.

If, during this period, the contracting authority considers that it is not in a
position to make a choioce, it m propose by registered letter that the period

be extended. The agreement of th@ tenderers must be conveyed to the contracting
authority by registered letter. A . ‘ )

“Article 43

Opening of tenders

1. The envelopes containing the tenders, withdrawals, amendments or additions
shall be opened in public at the place, on the date and at the time fixed in the
notice of invitation to tender, Wy a Commitiee whose composition shall be
determined by the ACP State.

Only those envelopes which have been received in accordance with the conditions
specified in Articles 40 and 41 not later than the final date fixed for the
receipt of tenders can de taken into consideration, without prejudice to the
provisions of paragraph 2.



Kinutes of the exvelope-opening operations shall be drawn up, glving details ofs

- the number and condition of the envslopes received;
= the identity of the tenderers;

- the documents contained in the envelopes}
« the amounts of the tenders;
- any zaendments or withdrawals of tenders.

The Minutes shell be signed Ly the Chairman, who shall also endorse the documents
contained in the envelopes. These Minutes may not be made publio or
communicated to any tenderer.

The Chairman of the Commitiee shall then read aloud the names of the tencwrers, the
smounts of the tanders, price changes and withdrawals. After this announcement
the Committee shall continue its work in camera.

2. Envelopes arriving after the final date fixed for the receipt of tendars shall
be taken into consideration only if:

(a) they ware posted by registered mail not later than ten days before the final
date fixed for the receipt of tenders; and

(b) the¢y reach the Chairman of the Committee reamponsible for the examination of ! '
tenders before he declares the meeting open.

If possible, envelopes which arrive late shall be entered in the register Ly the
Comnittee in accordance with Article 40. '

Article 44
Invalidity of tenders

Without prejudice to the invalidity of any tender the provisions of whioh confliot
with the essential requirements of these general conditioms, in partioular thosa
set out in Article 31, the Committee may consider tenders which do not conform to
the provisions of articles 24 to 41 and 51 to 53, which express reservatioxs
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or the substance of which olearly does not correspond to reality, to be
irregular and, hence, muil and void.

Article 45

Work of the Committee responsible for the examination of tenders

1. Before classifying the tenders,’. the Committee shall eliminate candidates not
qualified to tender or whose qualifications are judged iradequate, in accordance
with the provisions of Articles 24 and 25.

The reasons for acceptance or rejeotion given by the Committee shall be mentioned
in the Mimtes provided for in Article 46(2).

2. The Committee shall then check the results of the arithmetical calculations
.oontained in the tenders. It shall correct obvious material errors or mistakes
in calculation and, in case of doubt, ask the tenderer YLy registered letter to
give further details of his tender.

The contracting authority shall not be held liable should errors escape notice.

Tenderers may not take advantage of possible defects of form in their tenders,
nor of any errors they may contain or any omissions. .

3. a) Where a tenderer has altered the quantity of one or more items in the bill
of quantities or the breakdown of the overall price in application of

Artiole 32, the Commitiee shall check such alterations, rectify them according to
its own caloulations and apply them to the other tenders.

Should the Committee not be in a position to verify hy its own calculations the
changes in quantities proposed for an item in a unit price contract, the
correction of which has been authorised by the Special Conditions, it shall
reduce to the initial estimated quantity tenders containing quantities greater

than the said initial estimated qul.nt:lty, and shall leave unchanged any reductions
made by tenderers.

v et t— . o
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In cases where an estimated quantity is reduced, the Committee shall be
entitled to decides

« that the estimated quantity thus reduced shall become a firm quantity for the
tenderer making the reduction,

-~ that the unit price given in the bill of quantiiies for a quantity that has
become a firm quantity may not be used as the basis for ths caloulation of
costs necessitated hy modifications ordered in the cowrse of performance of

the contract.

If the tenderer who has made the reduction becomes the contraotor, he shall be
informed of these decisions when he is notified that his i{ender has been '

accepted.

b) Where a tenderer, in application of Article 32, has rectified omissions in the
bill of quantities or the breakdown of the overall price, the Committes shall
ascertain whether the correction was justified and, where necessary, resctify it
according {to its owm calculations.

If the other tenderers have not proposed prices for the items omitted, the price .
of each such item shall be calculated as follows in order to enable the tenders H
to be classified and shall be mentioned for the purpose of correcting the tender

whioh is to be accepted:

L2 beiung the amount (rectified”where appropriate Ly the Committee) corresponding , . ’
to the item omitted and included in the bill of quantities or the breakiown of
the overall price sutmitted hy the tenderer who drew attention to the omission;

- X3 being the overall amount, rectified where appropriate in accordance with
paragraphs (2) and (3)(a), of the bill of quantities or the breakdown of the
overall price submitted by the same tenderer, exoluding items omitied;

Y: being the overall amount, rectified where appropriate in accordance w.ih
varsgraphs (2) and (3)(a), of the bill of quantities or the breakdown of the
overall price submitted by a tenderer who has not drawn attention tc the oniesion,
exoluding items omitted; the partial sum S to be added to smount T shall be
calonlated by the following formulat
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Where a mumber of tenderers have drawn atteniion to the same omission, factors

L and X in the above formila shall be calculated by taking the arithmetical

mean of values L and X as they appear in the bill of quantities or the breakdown
of the overall price submitted by the tenderers in question.

In each case the unit price of an omitted item shall be calculated by dividing
the partial sum S by the corresponding quantity, rectified where appropriate
' by the Committee.

| In calculating the price of an omitted item, the Committee may ignore a tender
j in which the price proposed for the omitted item is abnormal.

f In that oase, if no tenderer has proposed a normal price for the omitted {tem,

‘ the contraoting anthority may award the contract withoui taking into account the

" item in question; the pribe of the said item shall be settled by mutusl agreement
with the tenderer selected as the contractor before his tender is accepted.

©)Where the Committee, on the basis of Article 34, finds that the unit prices of

& tender are apparently abnormal, it shall ask the tenderer concerned by registered
letter to furnish an explanation of his unit prices,

Y

8. Selection of contractor and drawing up of the contract
Article 46

Selection of contraotor

1o  Without prejudice to the provisions of Article 6, the Commiitee shall
recommend to the contracting authority the most economically advantageous tender,
taking into acoount in partiocular the price, utilization cost, and technical value
of the works and the financial guarantees.

2o The delibarations of the Commiitee shall be recorded in Minutes whioch may not
be made public or commmiocated to any tenderer. These Mimutes shall be endorsed
by the members of the Committee.

By way of information, the contracting authority shall notify the tenderer it has
Belected of its choice by registered letter with advice of delivery, to be posted
before the expiry of the period laid down in Article 42. |
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The tenderer selected shall remain bound by his tender for a further
period of 60 days following the date of signature of the advice of delivery.

The contraoting anthority shall also notify the cther tenderers by
registered letter that their tenders have been unsuccessful,

The contracting suthority is not obliged to state the reasons for its choice.

The name of the tenderer solot;tod and the overall amount of his tender
shall be published by tha contracting anthority.

3. The contracting anthority shall not enter into any discussion with
tenderers, save to request them to specify or supplement the content of
their tenders. ’ "’ “

Artiole 47
Notification of acoeptance of contraot

14(a) The ocontract shall be concluded when the tenderer is notified
that his tender has been accepted. Notifiocation must be given at the
latest within the period of 60 days laid down in Article 46(2);

(b) The notification shall be given by registered letter with advice of
delivery. It shall be deemed to have been given on the date of signature
of the advice of delivery by the tenderer.

2. Upon expiry of the period laid down in paragraph 1{a), if notifiocation
of acoeptance of the contract has not been given, the tenderer selected
shall be free to withdraw by means of a registered letter with advioe of
delivexry.

Should the date of the belated notification of acceptance of the contract
be the same as that of the selected tenderer's withdrawal, the withdrawsl
shall be deemed to precede the notifiocation.
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In the event of withdrawal by the tenderer selected, the other tenderers
may be approached according to the order in which their tenders are
olassified or a fresh procedure for the invitation of tenders may be )
initiated or, if necessary, a contract by mutual agreement may be
negotiated if the contract corresponds to one of the cases referred to -

in Artiole 55.

3. If the tenderer has not availed himself of the option of withdrawal
provided for in paragraph 2 before notification of acceptance of the
contract has been given, he shall be bound by such notification. However,
if such notification is given more than three months after the expiry of
the period laid down in paragraph 1, the tenderer shall be bound only if
he records his agreement by registered letter within a period of 15 days
from the date of notification of soceptance of the contract.

Artiocle 48

Instrument of oontract: letter of contract

The instrument of the ocontract shall be the registered letter with advioce
of delivery referred to in Article 47(1)(b). This letter shall comstitute
the letter of contraot. '

Artiole 49

Contents of the letter of contraot

The letter of contract shall 1n<;1ude in partiounlar:

4 list of the doouments relating to the contraoct, together with their

references, and in partioular the general oconditions, the Special Conditions .

and its annexes, the tender, the price schedule and the bill of quantities
or the breakdown of the overall price,

- any derogations from these documents by the contract,

- the contractual perfomancolperiod,

-~ the amount of the contraot and the manner of payment,

- the decisions taken by the contracting suthority pursuant to Artiole 45,

- the designation of the engineer, the works supervisor to whom he is
responsible and his powers regarding the performance of the contract,

- all partioulars necessary for determmining the obligations arising from
the contract other then those appearing in the documents referred to
in the first indent.

e
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Artiole 50

Order of precedence of the documents relating to the contraoct ’ -

The order of precedence of the doouments rela’ing to the oontract which are
listed in the letter of contract shall be established by the Special Conditions.

9. Speocial cases

Artiole 51

Grouping into lote

1. Should it be decided to divide up an invitation to tender for egonomio and
technical reasons, ascount shall be taken of the advantage of grouping the
works into homogeneous lots whioch are as largs as possible.,

The Spscial Conditions shall stipulate the number of lots, the nature or sise
of each lot and shall indicate, where appropriate, the minimum and maximwum !
mmbor of lots for which a given tenderer may tender.

A tender shall be submitted in respect of each lot.

However, the tenderer may submit a tender relating to meveral lots, provided
that he tenders therein for each lot separately. This condition need not be
observed, however, if the lots are identical.

Unless the Special Conditions prescribe otherwise, the tenderer may supplement
his tenders by referring to the overall rebate he would grant in the event of
amalgamation of certain lots for which he has submitted individual tenders.

" 2o Esch lot shall be the subject of a separate contract.

However, the Special Conditions may lay down that lots apportioned to the

same tenderer, even if they differ, shall form a single oontrnot, the period
of performance of whioch it shall specify.

i
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3, Where works lois are apportionod to different contractors, the Special
Conditions may provide for the designation of one contractcr to aot as
joint agent to emsure coordination in the ocarrying out of the works in
question, .

The Special Conditions shall stipulate whether the lots are the subject of
separate contracts or whether they are grouped together in a single contraot.

The contractors shall designate one of their number to aot as joint agent.
Unless the Special Conditions provide otherwise, he shall be jointly and
severally liable with them for the execution of the lot or lots apportioned
to each.

Article 52

- Variations

If the invitation to tender has made provision for the submission of variant
solutions, the Special Conditions must specify the subject, limits and basic
conditions thereof; in partim\la.r, it mwust state whether or not the submission
of variations exempts the tenderer from submitting a tender for the
administrative solution.

Variant solutions may not derogate from the requirements of the general
conditiona. They shall be binding on the competitor in his capacity ae
originator of the project.

The submission of any variant solution must ocomprise:

(a) for unit price contraots: :
- an individual tender for the variation,

the draft of the amendments to the Special Conditions necessitated

by the variation submitted by the tenderer,

- the price schedule as modified by the variation,

-~ the bill of quantities as modified by the variation, .

~ the specifiocation of works provided for in the contracting authority's
draft but not affected by the variant solution,

~ the specification of works affected by the variant solution,

~ & technical note on the conception of the variation and, where
appropriate, a summary of the caloulations.
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If the variant solution is adopted by the contracting authority, the
specification of the worke to whioh it relates shall become a term of the
contract and fixed.

However, this speoification shall cease to be so in respect of variations
in quantities whioch implementation of the administrative solution would in
any oase have entailed as a result of the alteration of the basic assumpiions.

(b) for overall price contractss
- an individual tender for the variation,
- the draft of the amendments to the Special Uonditions necessitated
by the variation submitted by the tenderer,
- the breakdéun of the overall prioce,
~ a technical note on thokoonception of the variation and where
appropriate, a summary of the calculations.

Article 53

4

Invitation to tender with competition

s ~»

1. The invitation to tender may take the form of & competition.

2. A competition procedure shall be adopted where special investigations
are justified for technical, aesthetic or financial reasons.

3+ The competition shall take place on the basie of a soheduls drewn up
by the contracting authority.

4. The competition shall be for the preparation of a project and its exeoution.

5. The Committee responsible for the examination of tenders shall be called
'the board'. The composition of this board shall be laid down in the
competition schedule, )

6. The award of the contract shall be decided by the contraoting authority
after receiving the opinion of the board.

The schedule may make provision for prizes to be awarded for the best-placed
projects after the one adopted for execution. Such prizes shall be specified

by the schedule and awarded to the originators of the said projects in
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acoordance with the order established by the board. Prises may be withheld
. 4f the projects are not judged satisfactory. -

7. The schedule shall establish precisely the respeciive rights of the
contracting suthority and the competitors to the ownership and use of the
projects.

8. The notice of invitation to tender with competition and the ocompilation
of the dossier must ocomply with the provisions of Articles 19, 20 and 23,

| 9. The preparation of tenders, the procedure for the examination, their
classification and the notification of acoeptance of the projeot adopted
shall comply with the oorresponding provisions relating to invitations to

4

tender without oompetition, save where the schedule provides otherwise.
) g

II. Matual agreement contracts

Article 54

Definition and charscteristiocs of mutual agreement oontraocts

1. A oontract shall be termed a mutual agreement contract.where the o
ocontracting authority enters freely into such disoussions as it may consider
useful and awards the ocontreot to the firm whioch it has acocepted.

2s The oontracting suthority shall be bound to arrange a oompetition, as
far as possible and by all spprepriate means, for firms capable of carrying
out the work which is the subjeot of such ocontract. .

3. 'The contracting mthorﬁy shall be bound to apply the provisions of
Artiole 18, ' '

- Article 55
Cases whers a mitual agreement procedure may be followed :

Contracts by mutual agreement may be negotiateds:
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2.

3.

4.

6.

1.

8.
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vwhere the minor importance of the subject of the oontraoct does not
warrant recourse to the normal procedure of prior competition;

in the absence of tenders, or in the event of irregular tenders being
submitted following the adoption of an invitation to tender procedure,
or if the tenders submitted are unacceptable, insofar as the terms of
the original contract are not substantially alteredj

for works the execution of which is reserved for persons holding patents
or licences for :I.nventioﬁa, improvements or importation in respeot of
those works, or for works which ocan only be obtained from a single

firm;

for works the exeoution of whioh may, for reasons of teochnical necessity
or substantial prior inv‘ntmont, be entrusted to one specific firm onlys

where the works only take the form of researoh, tests, studies or

improvenents}

for works where, in cases of emergenoy, an invitation to tende:
procedure would take too longs;

where the prices submitted are not governed by the normal play of
market forces; )

for additional works contracts which cannot, for technical and economio
reasons, be separated from the prinoipal contract or the oost of
which does not exceed 20% of that contraot;

for works contracts in whioh, pursuant to Artiole 13, the prices can
be determined only provisionally.

Article 56

Instrument of the mutual agreement ocontract

The instrument of a mutual agreement contract shall be a registered letter
with advice of delivery, by which the oontracting suthority accepts the
tender submitted by the firm.
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The letter qf oontreot -luu oomply with Artiole 49.
Chapter III - Settlement of disputes

Artigle 57

Amicable settlement of disputes

¥o dispute arising either between the coniracting anthority and a tenderer
in connection with the procedure for the placing of a oontract or bstween
the contracting aathority and the contractor resulting from the interpretation
‘or performance of a contreoct shall be referred to arbitration unless an
attempt has first been made to settle the dispute amicably.

o } . .
Where the complainant is the contractor or a temderer, the attempt to reach
an amicable settlement shall be conducted before the various administrative
authorities responsible if the national law applicable makes provision for
the possibility of review by administrative procedure. If national law
does not provide for such possibility, the attempt to reach an amicadle
settlement shall be initiated by notification of the complaints to the
méinur in the case of a dispute concerning the interpretation or performance
of a contraot, or to thc oontragting sathority in the case ot s dispute
concerning the procedun for the awvard of a contract,

Where the qonplainmt is the oontrsoting authority, the attempt to reach an
anicable sqttlement lha.ll i.n all cases involve & progedure under which
complaints are notified to' the opposing party (the contrastor or tenderer).

The smicable settlement stage shall be deemed t0 be at an end if no final
decision has been taken within a period of four months from the date of the
uppuuti.on for a review or of the notification of the complaints.
L. |
!

Article 58 '
Arbitration

If the procedures Md:down in {rticlo 57 hsv'o been exhausted and the attempt
to reach an amicadble settlement-has failed, the dispute shall de ssttled by

]

4
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arbitration in aocordance with the rules of arbitration adopted by the
ACP—EED Counoil of Ministers, as laid down in Article 23 of Protocol No. 2
of tha Tomé Convention.

The rules of arbitration provided for in the preceding paragraph shall fix
the period within which the request for settlement of a dispute must be
subnitted to the arbitrating euthority on pain of being time-barred,

The parties to a dispute arising in connection with the award or
performance of contracts concluded prior to the entry into foroe of these
general oconditions may also agree to submit such dispute to the
arbitration prooedure referred to in the {wo preceding parngnpha.
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TITLE II 5

OONTRACTUAL, AIMINISTRATIVE AND TECHNICAL PROVISIONS
I -~ Preliminary provisions

Artiole 59

The engineer

The engineer shall be made known to the oontractor in the letter motifying
him of award of the contrect.

This letter of contract shall also state the powers of the engineer in
acoordance with Artiole 49,

Artiocle 60

The engineer's representative

The engineer's roprolmtutivo(;) responsible for supervising performance

of the contract shall be made known by the engineer to the ocontractor by an
order of the administration. If the engineer delegates to his representative(s)
some of his powers for directing performance of the contract he shall inform
the contractor by means of an order of the administration of the powers

thus delegated.

Artiole 61

Free access to the site

The oontractor shall ensure that the engineer or his representative(s) has
or have free access to the place where the works under the contract are

" oarried out, and shall provide them with any information that they may
require. In the performance of their duties, the engineer or his
representative(s) shall be subject to the obligations laid down in the
last paregraph of Article 98. : ‘
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Artiole 62

Address for service of the contractor

The ocontractor shall have an address for service close to the works and
shall notify the contracting authority of that address. Should he fail
10 fulfil this obligation within two months of notification of award of
the contract, all notifications concerning the contract shall be valid
vhere these are sent to the address speocified for this purpose in the
Special Conditions.

After final acceptance of the works, the contractor shall be relisved of
this obligation. Should he fail to inform the contracting amnthority of
his new address, notifications ooncerning the contract, made to the
address given in the Special Conditions, shall be valid.

Article 63

Superintendence of the works by the contractor

The contractor shall himself superintend the works or he shall appoint a
representative to do so, such appointment to be submitted to the engineer
for approval; in any event he shall be responsible for ensuring that the
works are carried out satisfactorily and, in partioular, that the techniocal
specifications and orders of the administration are adhered to by

sub-contractors.

The representative shall be deemed to have his address at the address for
service given by the contractor.

The engineer shall be entitled to demand the replacement of the representative
at any time.

Article 64

Asgignment, sub-contracting and sub-ordering

1. &An assignment shall be an agreement by which the contractor transfers
his contract to a third party.
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A sub-contract shall be an agreement by which the oontractor entrustis
performance of & part of his ooniract te a third party.

A sub~order shall be an order made to a third party by the contractor or by
that third party himself to another third party, with & view either to the
mamfacture of intermediate items or materials to be incorporated in the
works carried out or to the performance of certain operations affecting the
oarrying out of such works. ' '

2. The contraoctor may not assign oi- sub-contract the ocontraot without the
express authorisation of the oontracting authority. Assignees or
sub~oontractors must meet the oonditions set out im Article 5(1).

Sub-orders may be placed friely. Nevertheless, the Speoia:i Conditions may
atipulate that the prior authorization of the oontraocting authority is required
in respect of certain sub-orders.

ke

~

3. Subject to the application of Article 119 the contracting authority shall
acknowledge no legal comnection with the sub-oontractors and persons with whom
- smab=orders are plaoced. S T

The engineer may avail himself of the rights laid down in Artiocle 96 with
regard to sexrvioces carried out or provided by sub-ocontractors or personms with
whom sub-orders are placed. '

4. If, without being suthorized to do so, the contraotor has assigned his
oontract, oconcluded a sub-oontract or placed a sub-order for which authorisation
was necessary, the ocontracting suthority may, without giving formal notioce
thereof, apply as of right the measures provided for in Article 134 point 2.

Artiole 65
Document and items to be supplied to the oontractor
1. After notification of acceptance of the oontract has been given, the works

supervisor shall provide the contractor, free of charge, with a checked and,

where necessary, oorrected oopy of the tender, the Special Conditions and the
annexes thereto. '
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At the request of the coniractor, the works supervisor shal)l forward to him
free of charge and postage paid an additional copy of the documents referred
to in the preceding subparagraph, together with a complete set of copies of
the plans drawn up by the said works supervisor for the performance of the
contraot. The works supervisor shall be responsible for ensuring that such
copies are in conformity with the originals.

2. The Special Conditions shall state the additionﬁl doocuments and items
which may be placed at the disposal of the contractor at his request, in order
to faocilitate his work.

Upon expiry of a period of eight days following the provision of these

dogunento and items, the ocontraotor shall be deemed to have checked that they
conform with those which served as the basis for the invitation to tender and
vbioh are retained by the works supefﬁisor for the purposes of acceptance of

~ o~

the works.

The Special Conditions shall spooify the date and conditions for the retumm
vf themse documents and items.

3. The contrsotor may purchase additional copies of ihusz plans, doouwents
end items, in so far as they are availabla.

4. 'The works supervisor may not hand over these plans, decouments and items
prior to the establishment of the deposit or the ocommitment of the direotly
liable guuruntor provided for in Artiole 67.

Artiole 66
Doouments to be supplied by the eomtiractor

1. Frogruume of performance

The cuntruoctor shall draw up and submit for the approval of the engineer ihe
programme for performance of the contract, in accordance withthe detailed
riles laid down in the Special Conditionms.

2. Detailed breakdown of prices.

If necessary, and within a period of not less than fifteen days, the contractor

must be able to provide at any time, at the engineerts request, a detailed
roskdown of all or some of his prices.



3. Detailed plans; documenis and items

The detailed plans which the contraotor must draw up and submit for the
oontractor must draw up and submit for the approval of the engineer ahali be
referred to in the Special Conditions, as shall the doouments and iteme whish
muet be submitted to the engineer for endorsement or accepiance.

Unless otherwise specified in the Special conditio;zs, these detailed plane,
doouments and items may not be reproduced or used by the oconiracting authority
for another purpose nor ocommunicated to third parties.

4. Time limits for submission and approval or acoceptance

The epecial conditions shall specify the time limit within whioh the pregraume
of performance must be submitted to the engineer for approval. They may set
time limits within which the oontractor must submii all or part of the detailed
plans, documents and items. They shall also wtate the time limit for approval
or acceptance by the engineer of the programme of performance, detailed plans,
doouments and items.

5. Delay in submission, approval or acceptance

Any delay by the contractor in submitiing the programme, the detailed breakdown
of prioces or the detailed plans, documents and items may, without formal notige
being given, result in the application of liquidated damages for esoh day of
delay, the rate for which shall de determined in the Special Conditiens.

Any delay by the engineer in approving or acoepting the prograsme, detailed
plans, doouments or items shall, at the substantiated request of the oontractor,
result in an extension of the period of performano equal to the length of the
delay. If suoh extension of the period of performance does not make good the
injury suffered by the contracter, the latter may claim a longer extension of
the period of performance snd/or possibly and indemnity.

The Speoial Conditions may provide that the start of performance of the
oontract shall be subjeoct to the submimsion of the programme or of all or part
of the detailed plans, doouments and items, and to the approval or acoesptance

thereof, without this provision affecting the initial date of the contraotusl
period. '

e ot e e
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II, CGuarantees of oontract
Article 67
Provisional deposit

The Speoial Conditions may stipulate, where appropriate, that tenderers establish o

provisional deposit as an earnest of their tenders.

The provisional deposit may be replaced by a guarantee given by a dirsoily liable guarantor.

The oonditions governing the establishment of the deposit or the persons empowered to
aot ag directly liable guarantors shall be as stipulated in Article 68(2).

Previsional deposits shall be returned or the guarantors whose guarantees replace suc.
deposite released as soon as the contractor is designated. As regards the successful
tenderer, however, the return of the provisional deposit or the ralease of the guarantor
shall take place only when the final deposit has been established; the provisional
«uposit may serve as a contribution towards the final deposit.

Artiocle 68

Guarantee of contract by means of a deposit or a directly lisble guarantor

lo Unless the Special Conditions provide otherwise, the coniracior shall be obliged
tc establish a deposit or, if he so wishes, provide a direotly liable guarantor tc
guarantes recovery of the sums which he owes under the oconiract.

The amount of the deposit or the commitment of the directly liable guaranior may not
-exceed 3% of the original amount of the contract, inoreased where appropriate by the
amount given in the riders where the contract does not provide for a mainitenance period

and by 20% where the contract does provide for a maintenance psriod.

Within the above limits, and in acoordance with the provisions of the Special Conditiors,
the deposit or the commitment of the directly liable guarantior may be established
progressively as the contract is performed.

2. The deposit shall be established in the currency in whioch the contraoct is expressed.
It shall be paid in accordance with national regulations.

The direotly liable guarantor shall be any body under public or private law established
in an ACP State or a Member State or poesibly in a third country in the cases provided

for in Artiocle 56(3) of the Lomé Convention which is able to provide such a guarantes _
or is empowered to do so by the authorities under whose ocontrcl it operates.

3> Save where there are special provisions in the Speoial Conditions, the establishment
of the deposit or the commitment of the direotly liable guarantor must take place within
one month of the date of notification of acoceptance of the ocontraot.



SE s b oo e w a b s o« e

T e At b S e o Pk nb A Aabt s e o W g

4.

Xo payment may be made in favour of the ocontractor prior to the establishment of the o
deposit or the commitment of the directly liable guarantor. '

Article 69
Failure to establish a deposit or to provide a direotly liable guarantor

If the oartractor fails to produce proof of% the establishment of the deposit or the
commitment of the directly liable g\mrant:)r within the period laid down in Artiole
68(3), the contracting authority shall be entitled to apply as of right the measures

provided for in Artiole 134, point 2,

Before applying thess measures, the works supervisor sball send the contractor a

- registered letter giving formal notice regarding the establishment of the deposit

or the commitment of the directly liable guarantor. Such formal notice shall set - '
a nevw time limit which may not be less than ten calendar days and which shall take

effect from the date of dispatch of the letter.

Article 70
Right of the contracting authority over the deposit or directly liable guarantor

1. The contracting authority reserves the right to require payment at any time from
the deposit of all sums which the contractor owes under the oontraoct.

The deposit shall continue to be applied to meet the obligations of the ocontractor
until the oontraot has been performed in full,

Should a deposit guaranteeing performance of the contract cease to be established

in full and should the contractor fail to make good the defiocit, s deduction equal to
the amount of the latter may be made from future payments and used to re~establish
the deposit.

s e i it et et - -
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2. The direotly liable guarantor shall pay off the sums dus from the contractor
under the oontraot, without being able to defer payment or raise any objectiom
for any reason whatsoever.

During the performance of the contract, if the directly liable guarantor is not
able to abide by its commitments, the oontracting authority shall treat it as
terminated. It shall invite the ocontractor to provide a new guarantor whioch
shall undertake liability within the same limits as the previous ome.

Should the coniractor fail to provide a new guarantor, the contracting authority
may cause the provisions of Artiocle 69 to be applied.

Article 71
Return of deposit or release of the direotly liable guaramtor

[l

l. The deposit shall be returned or the directly liable guarantor released by

- means of a ocancellation order issued by the contraoting authority within one month

following the date of final acoeptance of the works, insofar as the contractor
has by that date fulfilled his obligations. - v

, > " .
Upon the expiry of this period, the 1liability of the guarantor shall.cease, even
when no cancellation order has been given; unless the works sﬁporv:lnor has stated
in a registered letter addressed to the guarantor that the oontractor has not
fulfilled all his obligations.. In this case, the guarantor may be disoharged
only by a cancellation order issued by the contraoting authority.

2, However, in the light of the charaoteristics of the contract, the Special
Conditions may provide that one half of the deposit be returned or one half of the
commitment of the direotly liable guarantor be released within one month of the
date of the provisional acceptanoce.

In this case, paragraph 1 shall apply to that part of the deposit not yet
returned or to that part of the commitment of the directly liable guarantor not
yot released. g



The Special Conditions may stipulate that a deduotion shall be made from o .
partial payments by way of guarantee of sums which the oomiractor is ackmowledged R
as owing under the obligations arising in conneétion with the maintenance period.

If the Special Conditions provide for a guaraniee of this kind, the return of
the dopolit' or the release of the direotly liable guarantor, referred to in
Article T1(1), wust tske place within one month of the date of provisional
aocceptance, insofar as the contractor has by ihat date fulfilled his .

obligations,

—————— e
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Artiole T2 .
Suas retained by way of guarantee o

4

The Special Conditions shall 'specify the amount and lay down the detailed rules
for the guarantee, and shall-state wheiher it may be replaced by a direotly
liable guarantor for the same amount on the terms set out in Article ,_68_(2).
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Article 73
Insuiance -

Within 15 days following notification of the award of the contract, the contractor
shall take out insurance, to take effeot from the actual commencement of the works
and to remain in force throughoui the performance of the oontract, coverimg his
liability with regard to acciderts at work and civil liability in the event of
acoidents caused to third parties as a result of the works; he shall be obliged
40 furnish proof of regular payment of premiums each time he is required to do 80,

II1. Geneial obligations
Article T4
Basic rules for the detsrmination of prices

1. The contractor shall be deemsd to have prepared his iender on the basis of
the data, in particular hydrological, climatic and physical data, provided in the
invitation to tender. However, s a result of his own investigations and the
on~the—spot vieits organized by t:e oontracting authority in cases where the
importance of the works so justifies, he shall be deemed to have ascertained,

as far as possible, before filing his tender, the oharacteristics of the locatinn,
the nature of the work, the quantities to be produced, the amount of the
materials to be provided, the way: and means of aocess to the building sites,

the necessary equipment, and, in a general mamner, to have obiained all

information concerning risks, haza:ds and circumstances likely to influence
his tender.

2. The prices tendered shall be desmed to take account of all that is required
for performance, in particulars

= any works whatsoever which, by their nature, are dependent upon or bound up
with those defined in the approved plans and which are desoribed, in addition,
by the requirements of the Special Conditions and the bill of quantities,

= all works, measures and expenses relating to execution of the contraot, even
if, in a contract for which a bill of quantities is drawn up, they are not the
subject of an item in the bill of quantities.
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'mm:llhod by the oontreoting a.uthorﬂy.
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3. Since the oontraotor is desmed o have determined his prioces on the basis of
his own caloulations, operations and estimatus, he musi carry out, free of charge,
aﬁr work which is the subjeot of any item whatsoever, for which he neither indicates
a wnit priece nor a firm sum.

4. In the case of an overall price contraot the details included by the contraoting
authority in the outline breakdown of the overasll price are given solely for purposes
of information and may be invoked, if necessary, only to make good any inadequacy

in the Bpecial Ocndit:l‘ons and in the approved plans,

Since the coniractor is deemed to have determined the amount of his tender on the
basis of his omn caloulations, operations and estimates, -after the final date fixed

for filing tenders he shall no lmgor be allowed to enter any ohi.n ooncerning

poniblc errors or omissions :ln the ontli.no breakdown of the ovora.n prioce

3y
\

Should' the plans ocontain disorepancies, the contractor may claim to have provided
for the contingency which is most adventageous to him, unless the outline »reakdown
of the overall price gives more precise details on the matter.

Article 75 o
Observanoes of laws and regulations -
m ocontractior shall oomply with national law and regulations governing works
oontracis, especially those concerning building, highways, hygiene, and the
protection of work.
Artiole 76
Polioing of sites

le The contractor shall have the right to forbid any person not involved in
the performance of the contract to have access to the site, with the exoception of
perasons authorised by the engineer.

2. He shall ensure that sites are policed as ‘long a8 work is in progress, and
shall be responsible for taking the necessary steps, both in the interests of his
servanis, agents of the contraoting authority and third parties, to prevent any
loss or aocident whioh may result from carrying out the works,
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3. The contractor shall take all essential sieps, on his own responsibility,
and at hie expense, to ersure that existing structures and installations are '
protected, preserved and maintained. He shall be responsible for providing

and maintaining at his cm expense all lighting, protection, fenoing and security
equipment that proves neessary for the proper performance of the works, or that
is required by the engiieer or his representative.

4. 1f during the perfirmance of the contract urgent measures are necessary to
obviate any risk of acciient or damage or to assure security following any
acoldent or damage, the works supervisor or the engineer may invite the coniraoter
to do what is necessary.

If the contractor is unwilling or unable to undertake these measures, the works

supervisor shall carry out the work under direot management of th¢ administiration,
- i

at the expense of the comiractor to the extent that he is liable.

Article T7
Obstacles to traffie

The oontractor shall ensure that the works and installations of his firm ocause
neither difficulties nor obstacles to traffic on roads, railways, watermwmays,
- asrodromes etc., save as permitted by the Special Conditions.

Article 78
Safeguarding of adjacent properties

On his own responsibility and at his expense, the contractor shall take all

the precautions required by building practice and by the special oircumstances

to safeguard neighbouring properties and to avoid causing any disturbance therein
and shall idemnify the coniracting authority against the financial consequences

of all olaims by neighbouring landowners on residents to the extent that he is
liable. -
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Artiole 'i9
Disturbance to a publio utility service

. Any work which the engineer indicates to the contractor, or whioh appears of

itsslf as being capable of causing damage or disturbance %o & publio wiilit;
service shall be the subject of a notice issued by the contrector, with
acimowledgement of reoceipt, and lodgnd with the operating body, at least 10

~ oalendar days prior to commmncement of the works.

Artiole 80
‘Contracior's transport

The contractor must aveid causing damage to bridges, roads and tracks serving
the site, as a result of his Jtran.port operations. He must, in partiocular,
take account of weight restriotions when seleoting routes and vehioles, in
order to avoid causing any damige going beyand what is deemed normal, to the
abovementioned bridges, roade and $racks. ' -

r .
Any special measures which prove necessary to protect or strengthen sections
of roads, tracks or bridges, shall be the respensibility of the comiractor.
Before oarrying out any transport operations the latter must inform the
engineer or his representative of the measures Ye intends to take.

Artiocle 81
Cables and conduits

Where, in the course of ocarrying out the works, the contractor encounters
benchmarks indicating the course of underground cables, conduits and
installations, hs shall be required to keep such benchmarks in position or to
replace them should exsoution of the works have necessitated their tupoury
removal. :

The contracior shall be responsible for the preservation, removal and
replacement, as the case may be, of the oables; oconduits and installations
specified by the contracting authority in the contrect plans and documents.
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Where tks pressnce of cables, conduits and installaiions has not been specified
in the contract plans and doouments but is revealed by benohmarks and references,
the ocontractor shall be bound by a general duty of ocare and similar obligations
regarding preservation, removal and replacement. In this case, the contreoting
authority shall oompensate him for expenditure, to the extent that such work

is necessery for the execution of the contract.

H°"°“rv “he obligation to remove and replace oables, corduits and installations,
and the erpenditure resulting therefrom shall not be the responsibility of the
contractcr if the contracting authority decides to acoept the same itself,

The eame shall apply where this obligation and the expenditure resulting therefrom
devolve vyon another specialist administration or an agent,

Demage carsed by the contractor tg oo.'blos, conduits and inatallations which have
not been 1 »tified, or marked, and of which he oould not reasonably have been
aware, shs!l be regarded as resulting fron » ciroumstanoe covered in Article
130(2). ‘

Artiole 82 °
Outline of works

Before stirting to carry out the works the contractor shall produce an outline
of the work and shall set up an adequate number of benchmarks to which the
relative height of the various parts of the work must be exactly related, He
shall have pegs, siakes, profile battens, eto., positioned wherever the eagineer
or his representative shall judge it necessary.

When thege operations are completed he shall inform the engineer or his
Tepresentative thereof in writing. The latter shall verify them without delay
and, where necessary, shall reotify them in the presence of the contractor or
his representative.

- The verification carried out by the engineer or his representative shall not
Telieve the oontractor of his obligations as regards the acouracy of the outline
of the works. 1In cases of error the ocontractor shall, if so required, carry
out the necessary rectifications at his own expense. However, if the error
results from incorreot data supplied by the engineer or his representative, the
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oontracting authority shall be respénsible for the rectification.

The contractor shall see %0 it that pegs, stakes, profile battens etc. remain

. in the position and at the height thus fized; he shall be responsible, in

any event, for the consequences which oould result from their being moved or
disturbed. .
The contractor shall place the pegs, lines, boards, stakes, set~squares,

profile batiens, water and spirit levels, levelling rods, chains, etc., at the
disposal of the engineer or his representative, on each ocoasion that it needs

them, together with all the artiocles necessary for the operations which have
1o be carried out so that it may be ascertained that the works are being carried
out in acoordance wiih the approved plans and the oconditions 1¢>t' the ocontraoct.
" £ . .
The engineer or his representative may select from among the ocentraotor's
staff, and with the latter's oonsent, the werkmen most capable of assisting
hin in the operaticms in question. The oentraotor shall bear the oost of the .
wages of these worikmen, '

_ Artiele 83
Oooupation of land or premises

1le  Use of land belonging to the oontracting suthority

Apart from the actual building land, the contracior shall himself procure the
land he considers necessary for carrying out the works. If the contreoting
authority proposes to provide him with such land, wholly or in part, this shall
e stipulated in the Special Conditions or in the contrect plans.

The ocntractor may not meke use of land prooured for him by the cantraocting
authority, without written permission.

2. Use of premises belonging to the oontracting authority

If premises are placed at his disposal for any use whatsoever, the contractor
shall keep them in & good state of preservation while he is in ocoupation and
shall restore them to their original state, on oompletion of the contract, if
onuoa1 ixpon %0 do so. :

. e s < B UG SO NS U
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No payment may ts claimed for improvements resulting from installation work carried
out by the contriwtor of his own accord, if the contraoting authority decides to
retain them.

Artiole 84
Materials obtained from demolition

Whare the contract inoindes demolition work, materials and artioles obtained thersfrom
shall be the property of the contractor subject to the provisions of Article 85.

Should the Special Conditims depart from this rule and reserve to the contracting
authority the right of owne.ship of materials or all or part of the articles obtained
from the demolition work, the contractor shall take all necessary precautions to ensure
that these are preserveds He shall be answerable for any destruction of or damage

to such materials caused by kim or his servants.

Irrespective of the use to which the contracting authorif& intends to put the materials
or articles, in respect of which it reserves the right of ownership, all costs incurred
in storing them at the plade indicated by the engineer shall be borne by the contractor
for their transport over a distance not exceeding 100 metres.

Save where the Special Conditions otherwise provide, the contractor shall progressively
remove rubble and other demolition materials, rubbish and debris in acoordance with
the instructions of the engineer.

Article 85
Discoveries while work is in progress

The contracting authoriiy reserves the right of ownership of materials found during
excavation and demolition work carried out on land belonging to it, subgeot {to
compensating the contractor for any special efforts.

Discoveries of any interest whatsoever made during the excavations or demolition work
shall be immediately brought to the attention of the engineer,
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Objets d'art, antiques, natural history, mmismatic, or other objeois which are of

soientifio interest, and also rare objects or objeois made of precious materials .
found in these excavations or in this demolition work shall be the property of the |
oontracting authority and shall be held st the disposal of the engineer. . -

In the event of dispute, the engineer -m;n have sole autlority to make & deoision
as to the characteristics set out in the second and third paragraphs. o

Artiole 86 .
Temporary works and soil studies

1« Temporary works

The contractor shall carry out at his expense all the temporary works to enable the
construction work toc be carried but. :

He shall auhhit the plans for such temporary works, such as coffer-dams, soaffolding.
trusses, shuttering etc., which ke intends to use, to the engineer. He shall :take
account of any observations made to him, while assuming sole responsibility for these
plans,

2+ Soil studies

Subjeot to the Special Conditions, tbé ocontractor shall hold at the disposal of the

engineer the persomnel and equipment necessary for carrying out any soil survey which
the engineer deems useful., He shall be compensated for the cost of the manpoier and

equipment used in such work.

Artiole 87
Overlapping contracts

Where other contracts have to be”oarried' out oﬁ the same site or in the same building,' :
the contractor shall comply with orders given to him by the engineer, so as to enable
the contracts to be carried out.
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Article 88
Simultaneous contraots

1 Subject to the application of such rules governing legal compensation as may
be established by national law or usage, each works contract and its performance
by the oontractor shall be independent of all other contracts of which the contractor

is holder. -

2. Any diffioulties arising with regard to one contraot may in no case entitle the
contractor to amend or delay performance of other contracts; similarly, the contraoting
authority may not take sdvantage of such difficulties to suspend payments due under
another contract.

Article 89
Suspension of works for climatic reasons:

The engineer may suspend execution gf the works for a certain period, where he considers
that they ocannot be carried out without difficulty by reason of olimatio conditions or
" the results thereof.

During the periods of suspension, the contractor shall take, at his own expense, all

protective measures to safeguard works and materials.

/

The periods of suspension may in no case be aggregated with the periods of postponement
provided for in Article 124.

Article 90

Patents and licences

The contractor shall indemnify the contracting authority against any claim resulting

© from the use, during the performance of the contract, of patents, licences, drau1ngs,

models, or factory or trade marks.

Where the contraocting authority gives a description of all or part of the works, without
referring to -the existence of a patent, licence, drawing, model, trade mark or trade
name whose use is necessary for execution of such works, it shall bear all costs and
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olner :4n that event :H shall i.admity the oontrastor against a.ny claim
by the holder resulting from -uch use.
Article 91
Staff

The agents and workmen employed bﬁy the contractor must be sufficient in number,

and each must have the quaiitioa necessary to ensure steady progress and

satisfactory execution of the works. The oontractor shall immediately replace

all persons indicated by the engineer as capable of jeopardiging satisfactory
execution of the works.

The general bases of remuneration and the general working conditions as laid
down by national law shall apply to staff on the worln—cite.,‘

" Where it is duly ascertained thai there is a delay in the paymemt of wages

and salaries and the allowances and contributions laid down by national law,
the contracting authority may, as of right, and after giving notice to the
contraoctor, pay arrears of wages and salaries, allowances and contributions
out of amounts due to the contractor or, failing this, by dedﬁoting the nount
due from the deposit, or by obtaining a contribution from the direotly lia'blo
‘guarantor.

Artiocle 92
Contractorts Equipment

The undertaking's oquimenf at the site shall be deemed to be for the purpose
of carrying out the works, The contractor shall not be entitled to remove
it without the written consent of the engineer; he may however show that the
said'equipment is no longer required for ocarrying out the works,

IV, Commencement of the works — Period of performance - o
Administrative Orders .
Artiole 93
Order to commence performance of contraot

The oontracting authority may not fix the date on which performance of t&

oontract is to commenoce later than the 120th day fouowing notification of
acceptance of the oontmt.
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The order to commence performance cof tie contract shall reswlt either from the
notification of aocceptsnce of the contract or from an administrative order.

Where the ordsr to commence performance of the conix.ut results from the notification
of acceptance of the contract, a period of 20 days wust elapse betwsen the notification
of anceptance of the coniract and the begimming of the contraotual period of

performance.

Where the order to commence performance of the contract resulis from an administrative
order, a period of at least 20 days must elapse hetween the date of notification of
the administrative order and the beginning of the contractual period of performance.

If the date fixed for the commencement of performance of the coniract doee not fall
within “he pericd of 120 days provided for in the first paragraph, the contractor may
demand the rescission of the contract and/br reparation for the damage he has suffered.
The contractor shall forfeit this right unless be makes use of it not later than 30
days following expiry of the period of 120 days,

Article 94
Period of performance

The contractual period of performance shall be fixed by the Special Conditions.

Article 95
Administrative Orders

Adminigtrative orders must be in writing. They shall be dated, numbered and entered

in & register.

The contractor shall comply in all points with administrative orders drawn wup by the

sagineer or his representative,

Where the contractor considers that the requirements of an administrative order go
beyonid the obligations under the contract, he must, on pain of being time barred,
submit notice thereof in writing to the enginear within 15 days. Execution of the
- administrative order shall not be suspended because of the objection.
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Ve Inspection and supervision
Article 96

Work record - Daily statemenis of materials used
and work done

1« A vwork record shall be kept on each building site by the engineer or his
representative who shall enter in it, in partioular, the following information:

(a) An indication of the atmospherioc oonditions, interruptions of work owing to
inclement weather, hours of work, number and itype of workmen employed on the
site, materials supplied, equipment in use, equipment not in working order,
tests carried out in situ, samples despatched, unforeseen ciroumstances etc.,

as well as orders given to the oontractor which are purely occasional and of
little importance; - R '

(b) Detailed daily statements of all the quantitative and qualitative elements of
the vork done and the supplies offioted, capable of being ochecked on the site
and relevant in calculating payments to be made to the contractor.

The daily statements shall form an integral part of the work record but they
may, where appropriate, be recorded in separate documente.

The technioal rules for drawing up the daily statements shall be set out in
the Special Conditions.

2+ The contractor shall ensure that daily statements are drawn up, in good time

and in accordance with the provisions of the Special Conditions, in respect of work,
services and supplies which cannot be traced or verified subsequently; failing this,
he must accept the deocisions of the engineer unless, at his own expense, he provides
evidence to the contrary.

3. Entries made as work progresses in the work record, shall be lignéd by the engineer
or his representative and countersigned by the contractor or his representative.

e e e a—
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The ocontractor shall communicate his views to the engineer by registered letter
within 15 calendar days of the date on which the entry or the statements objected

to are reocorded.

Should he fail to ocountersign or to submit his views within the period allowed,
the contractor shall be deemed to agree with the notes shown in the record.

The contractor may examine the work reocord at any time and may, without removing
the document, make or receive a copy of entries which he considers necessary for

his own information.

!

4. At the request of the engineer or his representative, the contractor shall
provide him with the information needed to keep the work record in good order.
irtiolg 97 .

Quality of works

The works and objeots or materials Yo be supplied must correspond in all points

to the technical specifications laid dowé in the Speocial Conditions.  They wust
oconform in all respects with the plans, drawings, surveys, models, samples, patterns,
otos, which have been held at the disposal of ihe contraotor for idenmtification, in
acoordance with the Special Conditions, huring the period of one month following

the date of notification of acceptance of the contract,

Where materials and objects to be supplied are defined at the same time by plans,
samples and models, and if the Special Conditions ocontain no stipulation to the
oontrary, the plan shall determine the form of the object, its dimensions and the
material from whioch it is made; the model shall be taken into consideration only
in vespsot of the finished article and the sampls in respect of the quality of the
material,

Article 98
Supervision and inspection of goods

The engineer may arrange for the supervision and inspeotion of anything being prepared
and manufactured for delivery in accordance with the contract.

.-
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To this end, it may apply such tests as it considers necessary from among :
those provided for in these ocontractual clauses, supplemenied or emended, where ‘
appropriate, by the Special Conditions, in order to establish whether the 7
materials and objects are of the requisite quality and quantity. It may require
the replacement or repair, as the case may be, of items which do not conform
with the contract, even after their installation.

The contractor may not rely om the fact that such supervision and inspection
have been exercised in order to avoid his responsibility in the event of the
works being rejected by reason of any defect. ,

The contractor shall place at the disposal of the engineer, provisionally and i
free of oharge, the patterns and instruments specified in thé Special Conditions
which are considered neceassary for verifying and inspeoting the works to be
carried out and the objectis to be supplied. . N

" The engineer or his representatives who are kept informed by reason of their

supervision and inspection of the methods of manufacture and operation of the ,

undertakings, shall be under an obligation not to disclose such information !

except %o those members of the administration who need to know of it. |
Article 99

Checking of materials and supplies

1. Supply and scceptance of materials and supplies

The contractor shall be required to take the necessary steps to ensure that the
materials and supplies are conveyed to the site in good time and that the

-engineer has the necessary equipment and time at his disposal to proceed with

the acceptance formalities, irrespective of the state of the means of
communication and the mode of transport used. Since the contractor is deemed
to have fully appreciated the difficulties which he might encounter in this

- regspect, he shall not be permitted to advance any grounds for delay in taking

such steps, without prejudice to Article 130.

Materials and supplies may not be used unless they have first been accepted by
the engineer or his representative.
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2. Teat.

The tests required for technical verification of materials and supplies

shall be lsid down in the Special Conditions. These shall specify whether the ;

tests are 10 take place: ~ /
f

a) on the work site or at the place of delivery,

b} &t the manufacturer's factories, ;
o)  in the comiracting authority's laboratories,

a) in laboratories approved by the contracting authority.

In the case of verification on site or at the place of delivery as proviied
for under a), the contractor shall place at the disposal of the engine:r, at
his own expense, the workmen apd the %tools and articies noxmally used on sites,
needed for the verification and acceptance of ithe materials and supplies.

In the case of verification at the factory as provided for under b), the test
sanples or parts which shall be ready for testing, shall be made available to
the engineer within five calendar days of being marked for that purpose. The
tests shall be carried out in the presence of the engineer or his
representative; the contractor shall bear the cost of preparing parts, test
semples, and the costs of the tests themselves. '

In the case of verification in the laboratories as provided for uader o) and
d), immediately after the parts to be tested or the substances to be uvsed in
preparing the test samples have been selected and marked for testing by the
engineer or his representative, they shall be sent by the contractor; free of
" oharge, to the laboratory responsible for the tests, under the supsrvinion
of the engineer or his rapresentativﬁ.
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The oontracting suthority shall be& the costs of preparing parts and test
samples. It shall also bear the qost of tests carried out in its laboratories
or in an approved laboratory, with the exception of tesis which should have
been oarried out by the contractor in the mamufacturer's factories. The
residue of test samples, broken parts and surplus ssmples shall remain the
property of the contracting authority. The coniractior may be present when the
tests are carried out in one of the comtracting authority's laboratories or in
a laboratory approved by the contracting amthority.

In all cases the markings must be present until the time of testing.

Where tests oarried out to ascertain the quality of supplies involve the

~destruction of certain parts or certain quantities of materials, these musti

be replaced by the contractor, at his expense.

The extent to which the tests nw “involve such doatruction lhall bo indicated
in the Special cond:lt:lons.

3. Test period
The period which extends from the date of despatch to the date of arrival in

" the establishment relpomible' for testing shall not be included in the period

laid down in the Special Conditions for notifying the contractor of the
decision of approval or rejection.

4. Verifications

Weighing required to verify the articles and materials for which theoretical
weights or weight tolerances are laid down shall be carried out at the

contractor's factory; the oontmtor shall place the weighing instruments at :

the disposal of the emg:lneer or h:l.s representative, free of charge, in
a.ooordanoe with Article 97.

The same shall apply in the case of duly verified meaiuring equipment and test
machinery required for the tests provided for in the comtractor's factories
and on site. | |




5. Check tests

In the evenit of an objection by one or other party te *he resulis of the
tests, each of the parties shall be entitled to xaquest & check teat., This
ghall bs carried out in a laboratory selected by common comsent from the
‘“laboratories approved by the comtraoting authority,

If the objection concerns an item which is incaﬁébié of exact evaluation,

each of the parties shall be entitled to request an expert opinion. The
expert shali be selected by common consent. The expert shall conduct his
exanination at a place nominated by the expert and spproved by the conmtracting
authority. ' e

~The report drawn up by the laboratory or by the expert shall be summiited to
the engineer, who shall communiocate it, without delay, to the contracter by
registered mail. The results of the check test or the expert opinion shall be

conclusiva.

~ ~

The costs of the check test or the expert opinion shall be borme by the party
for whow the result is unfavourable,

\\\\\\
Ty

" fs Period for check tests

Under penalty of being time-barred, the contractér shall address the request
for a check test or an expert opinion to the engineer by registered lstter
not later than the fifteenth calendar day following the day on which the
decisicn of rejection is notified. ’

Voo
"A»l

Paragraph 1 shall apply to the period for notifying the decision of scoeptsuce
_or rejection resulting from the check test or the expert opinionm.

7, Extension of the period of perfonmance

An ex‘tension of the period of performance may be granted to the contraster
where the check test or the expert opinion is in his favour.

8. Materials and supplies which have been aoceptéd

Haxerials and supplies which have been accepted and uhich are on sits may not
be removed without the authorization of the englneer.
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9. ' Rejects

Materials and supplies which are not of the required quality shall be
rejected. ' '

A special mark may be applied to the latter; this may not be such as to alter
the supplies, nor may it modify their commercial value.

Naterials and supplies whioh have been rejected shall be removed by ‘the
contractor from the sites, if the engineer so requires, within a period which
he shall specify, failing which théw shall be removed as of right at the
expense and risk of the oontractor.

Naking use of rejected materials ani supplies shall result in & refusal to
acoept the works. N

Article 100
Preliminary teohnical acceptance

1. If the Special Conditions lay down technical conditioms for the
acceptance of materialr or suppi:l.os which the conmtractor must incorporate in
connection with the works to be carriod out or for the mamfacture of objects
that he must supply, such materials or supplies must be cortifiedttb be up to
requirements by the engineer prior to their incorporation in the works.

The same shall apply if tlig Special Conditions make provision for the
namfacture of one or more standard items and for the examination of sanmples
before manufacture is to commence.

Any preliminary technical aoceptance shall be the subject of a request sent
by registered post by the contractor to the engineer; such request shall be
made in accordance with the forms laid down by the engineer, who must act
upon it within the period provided for in the Special Conditions.

The. request shall indicate the specification of the materials, supplies, items
and samples sutmitted for acceptance and shall also indiocate the reference to
the contract letter and possibly the lot mmber and the place where

acceptance is to take place.

e g

g e -
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Even if materials, supplies or items o be incorporated in the works to
be exscuted or in the mamfacture of objects tc be supplied have been
technioally accepted in this way, they may still be re¢jected and must be
replaced immediately by the contractor if a further exmmination reveals
defects or faults,

2, The 3pecial Conditions shall make provision for all the procedures
relating to preliminary techmical acceptance, in partioular, the period of
time during which the engineer must take his decision to accept or rejeot
materials, supplies, standard items and samples.

Article 101
Identification

Ths Special Conditions may require all articles and supplies, where possible,
to bear the cortractor's mark or any other means of idemtification in a
spesified place,

Article 102
Fraud and' fanlty workmanship

’

If fraud or faulty workmanship is suspected, the contractor may be required,
either while work is in progress or befors final acceptance, to demolish the
vworks carvied out and to rebuild them. The costs of such demolition and
reconstruction shall be borne by the comiractor or the contracting aauthority,
aocording to whether the suspicion is confirmed or not,
|

VI. Modifications to the comtract

Article 103
Unforeseen work and modifications to the contract

Where the contracting authority, without varying the object of the contract,
considers it necessary to carry out unfecreseen work or to make alterations in
the works the contractor shall comply with the administrative orders hs
recsives in this raspect.

The cost of such work shall be determined in accordance with Artiole 118.

Within the limits of a proportion laid down by the Special Conditions, which
may not exceed 5% of the amount of the ocontract, the contracting authority may
ocurry out all or part of these works by force account.
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The detailed rules governing the work done by force asccount and, in particular,
payment for services arising therefrom, shall be set out in the Speocial ‘
Conditions.

Article 104
Increase in thé volume of work

In the event of an increase in the volume of work required by the works
supervisor or resulting from circumstances which are not caused either by the
contractor's negligence or by any action on his part, the contractor may not
object where such inorease, oalculated on the basis of the original prices,

does not exceed one fifth of the amount originally provided for in the contract,
unless the Special Conditions otherwise provide. In that case, the ocomtractor
shdll, on applioation, be éntitled to an extension of the comtractural period
of performance; he must give reasbons for the length of the extension he
requires.

Where the inorease, calculated in the same manner, exceeds one fifth, the
contractor may, when the final statement is drawn up, request compensation
for any loss incurred by him as a result of the modifications to the original

* project. He shall also be entitled to an extension of the oontractual period

of performance.

Where this inorease, calculated in the same manner, exceeds one third, the
contractor shall be entitled to refuse to carry out any work over and above
this fraction. In this case he shall inform the works ‘

supervisor of his decision by registered lette :
period of two months of the {dninistrativeeordzrwﬁ&ip%lgtm that increase.

Where the increase specified in the preceding paragraph is the result of
ciroumstances which are caused neither by the contractor's negligence mor by
any saotion on his part and provided that the increase was not the subject of
an administrative order, the contractor shall give notice of his decision
within two months of the date on which the circumstances arose or of the date
on which they should normally have oome to his notice.

I



Article 105
Reduoction in the volume of work

In the event of a reduction in the volume of work required by the works
supervisor or resulting from ciroumstances which are not caused either by
the ocontractor's negligence or by any action on his part, the contractor
may not objeot where such reduction, calculated on the basis of the original
prices, does not exceed one fifth of the amount originally provided for in
the ocontract, unless the Special Conditions otherwise provide.

Where the reduction, calculated in the same manner, exceeds one fifth, the
contractor may, when the final statement is drawn up, request compensation
for any loss incurred by him as a result of the modifications to the original

project,

Where this reduction, caloulated in the seme manner, exceeds one third, the
coniractor shall, within a period of two months of the administirative order
stipylating suoh reduction, sulmii a request to the engineer for compensation
for the loss incurred by him as a result of the modifiocations to the original

project.,

|’ ".

Where the reduction specified in the preceding paragraph is ‘the result of
oircumstances which are not caused either by the contractor's negligence or
by any action on his part and provided that the increase was not the subject
of an order of the adminisiration, the contractor shall sultmit his request
for compensation within two months of the date on which the circumstances
arose or of the date on which they should normally have come to his notice.

Wiare within two months following the lodging of the request for compensation,
no agreement has been reached with the works supervisor as to the amcnnt of
the compensation, the contractor shall be entitled to rescind the contract
and to receive compensation for a:v loss caused by such rescission.

"
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Article 106
Changes in the quantities of the various items in the bill of quantities

1. Without prejudice to Articles 104 and 105, where the contract contains a
bill of quantities showing, for each item, the quantities of the various
works and their respective prices; and where the alterations required by the
works supervisor or resulting from circumstiances, which are caused neither

by the contractor's negligence nor by any action on his part, modify the
quantities of certain of these works in such a way that the quantity shown
for any item differs upwards or downwards by at least a fifth, the contractor
may, when the final statement is drawn up, request compensation for any loss
incurred by him as a result of such modifications to the original project.

2, Where the price schedule shows items with prices for reference purposes
only, for which no quantity is indicated in the bill of quamtities, paragraph 1
may not be invoked by the contractor.

Artiocle 107
Substantial variations

1. Without prejudice to Articles 104, 105 and 106, where, independently of

any amendment made by the works supervisor to the contraot, any volume of

work aotua,llj carried out, which is covered by an item in the bill of quantities
and which is provided with a separate unit price, exceeds four times the
estimated volume or is less than one half of such volume, the contracting
authority or the contractor may request revision of this price anl/or the
original time limits.

This revieion shall be subject to it being shown that the estimated quantities
have been modified in such a way that the price a.nd/or the time limits ne
longer correspond yrith the new situation thus oreated.

Where the works supervisor and the contractor are unable to agree on the new

| unit price, the works supervisor shall determine this as of right, without

¥

prejudice to any rights of the contractor.

A A,
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2. Paragraph 1 may also be invoked where, in the case of a particular item
in the bill of quantities, the variation in the quantity of work carried out
by comparison with the estimated quantity entails an upward or downward
variation in excess of 20% of the volume caloulated én the basis of the
original prices,

ViI. Payment of contracte

Article 108
General provisions

The Special Conditions shall determine the administrative or techmical

oonditions to which the payment of advances, inetalments or payment of balance

is subject, in accordance with the rules of entitlement set out below.
Article 109
Payment of a contract for which the price is not fixed

Where the prices of works or the exact conditions for determining them are
not immediately evident from the provisions of the contract, the latter must,
for the purposs of making its funds available and the payment of instalments,
state a provisional prioce which im either an overall price or a price
corresponding with the various elements of the services or the technical
stages of execution.

Article 110
Advances

1, Advances may be granted to the comtractor for operationms preparatory te
the execution of the works which are the subjeot of the contract, in the
oases listed hereinafter:

a) as a lump-sum advance enabling him to meet expenditure resulting from
the commencement of the contract; -

b) if he affords proof of the coﬁclnsion of a contract for the purchase or
order of plant, machines or tools;

6) if he affords proof of the conclusion of a contract for the purchase or
order or supplies - materials, raw materials, mannraotured}aziicles, etc. =
necessary for the execution of the contraot and of any other substantial
prior expenses suoh as the acquisition of patents and siudy ocosts.
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2. The smount of the advances may not exceed 10% of the original asmount
of the coniract in respect of the lump-sum allowance and 20% for all other
advances.

3. The particular conditions for granting and reimbursing advances shall be
1aid down in the Special Conditi‘éms.

4. No advance may be made before the contractor has furnished proof of the
establisiment of the deposit or the commitment of the direotly liable
guarantor as stipulated in Artiole 68(1),

5. Any advanoe @td must be guaranteed in its entirety by the
oommitment of a directly liable guarantor satisfying the oonditions of
Artiocle 68(2). 1 n o
Article 111
~ Reimbursement of advances

Reimbursement of the lump-sum advance referred to in Article 110(1) a) shall
be made by means of a deduotion from the instalments and, if necessary, from
the balance owing to the contractor. It shall begin when the smount of sums
due under the contract has resched 60% of the original amount of the latter.
It must be completed wxhen 80%,of this smount has been reached.

‘Reimbursement of the advances referred to in Article 110(1) b) and o)
shall be made by means of a deduotion from the instalments ani possibly from
the balance owing to the contractor in accordance with the procedure laid
down in the Special Conditions. Reimbursement of such advances must be
oompleted at the latest when the amount of sums due under the contract has
reached 90% of the original smount of the latter.

In all case of rescission of the contract, for any reason whatsoever, the
contractor must immediately reimburse the uncleared balance of the advances.

The direotly liable guarantor provided for in Artiolo 110(5) sball be
released as and when the advences are reimbursed.

1



Article 112
Partial payments

Under the conditions laid down in the Special Conditions, the contraciing
authority must make partial payments to the contractor if the latter
furnishes proof that he has carried out ome of the following services:

1. delivery at the building site or place of manufacture of materials

which are to form part of the works stipulated in the coniract, provided
that they have been fully acquired and paid for by the contractor, that they
have been recognized as conforming to the requirements of the contract and
that they are set out in batches in such a way that they may be checked by
{the enginser;

2. performance of operations intrinsic to the carrying out of works and
inspected by the engineer.

Article 113
Ownerahip of materials

Materials for which partial payments have been made shall remain the property

of the contractor who may in no' circumstances make use of them for other
works, ‘

However, the Special Conditions may lay down that, to set off partial payments,
the ownership of the materials corresponding to suoh partial payments shall be
transferred to the contracting authority. In this case, the contractor shall,
neiertheloéi, assume the responsibility of trustee in respect of these
materials, in accordance with the requirements of national law.

¢
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Artiole 114
Revision of prices

1. The Special Conditions shall state whether the contract is at fixed
prices which may not be revised or whether prices may be revised.

2. Where prices may be revised under a contract, revision shall take place
either at the request of the contractor or on the initiative of the
oontracting suthority, in accordence with the detailed rules for revision
laid down in the Special Conditions. These detailed rules may taks into
aoccount a variation in the prices of important factors in the establishment
of the prices in the tender, such as manpower, services, materials and
supplies, as well as of charges laid down by law or administration action.

3. Prices contained in the contractor's temder shall be deemed to have been

arrived at on the basis of the conditions in force on the reference date.
Unless otherwise specified in the Special Conditions, this date shall be the
first working day of the month preceding that in which the final date for
the receipt of tenders ocours. . " o

4. In the event of a delay in execution of the works, which is attributable
to the contractor, during the period between the contractual date for the
completion of the works and the actual date of completion (provisional

acoeptance) a restricted revision shall take place on the basis of the offiocial

indices or prices in force in the final month of the perioa of the contract,
subject to the reservation that the later indices may be applied if they are
advantageous to the contracting anthority.

Article 115
Revision threshold

The revision of prices shall be governed by the degree of variation of prices,

which must be not less than the percentage of variation laid down in the
Special Conditions. This percentage shall form the revision threshold.

Once this threshold has been reached, the varistion of prices shall be fully
taken into account. o

ot ————o— O A [t 5% W AT
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Article 116
Price revision end repayment of advances

Where advances have been granted and where, pursuant to Article 111, they
are reimbursed by deduotion from sums due by way of pariial payment or from
the balance, the Special Conditions shall state whother the price revision |,
olause shall apply to the emount of the instalment or the balance for works
oarried out or else to the difference between the initial smount of that
instalment or balance and the amount of the advance to bs deduoted.

Article 117
Payment in respect of price revision

The periods for settling sums due in respeot of price revision shall be laid
down in the Special Conditions. .
Article 118
Rules for peyment

1. Payment of both the instalmenﬁa and the balance of the contract shall be :
made only when the contractor haszrodnpeg a statement of account, dated,

signed end supported by a detailed work progress report which, acoording to

tho contractor, justifies the requested payment.

This progress report, compiled on ths basis of the daily statemente provided
for in Artiole 96, may includes

a). quantities carried out in excess of the estimated quantities contained
in the bill of quantities of a unit price contraoctj
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b) additional works performed in qocordanoo with an administrative order ,
made by the works supervisor or the engineerj e

¢) works carried out at prices not yet agreed between the parties.

2. The engineer shall verify a.n1d where necessary oorreot the work progress
reporte Should such report, pursuant to paragraph 1 c) contain quantities
the unit prices for which have not yet been agreed by the parties, the works
supervisor shall as of right determine the prices, without prejudice to the
rights of the contractor, on the basis of the prices in the ocontract or
those set out in the breakiown of prices, or by analogy with the most nearly
comparable works or, where necessary, on the basis of prices ourrent in the
country in question.

After receiving each statement of account the engineer shall prepare a payment
certificate at the earliest opportunity, setting out the amount which he
oconsiders effectively due, and shall inform the oontractor of the works for
which payment is being made. '

3. ' Payment of sums due to the cbntmtor shall be made within 60 calendar
days of the date of receipt of the statement of acoount, except in cases where
the Special Conditions provide for a shorter period.

Artiole 119
Payments direct to sub-contractors

At the toquest of a sub-contractor or on his own initiative, the engineer may,
when a payment certificate is being drawn up, verify that the contractor has

met all his financial obligations to sub-contractors in respeoct of sub-contrascted
services for whioch tho'oontmto;' has previously received payment.

If it is duly found that a paymént has not been made, unless the contraoctor
- oan put forward reasons which are acknowledged by the engineer to justify
withholding payment, the works supervisor may pay direct to the sub-contractors
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the sums owed to them Ly the contractor and may recover the amount thereof
from any sum due or falling due to the contractor,

Direot payments to suh-contractors shall be made, after the contractor has
been informed, in mccordspoe with the following provisions:

a) sub-contractors must sutmit a dated and signed statement of account,
supporied by a detailed work progros- report whioh, in the opinion of the
sub-contraotors, gives reason for the roquested payment. This statement of
scoount must be expressed in rational ocurrency and shall state, where
appropriate, the proporiion payable in foreign ocurremcy; rensons must be
given for this proportion;

b) direct payments to sub-contrnotoru may in no case exceed tho value at
ocontract prices of the aervicea perfomod by the sub-comtraotors, for which
they request payment; the valuo at contract prioea shall be 2alonlated or
sssessed on the basis of the price sohedule or bill of quantitiss or the
breakdown of the overall fixed pricej

c) direot paymsnts to mb-cog:traoto;;u shall be made in the nptional ocurrency
of the oountry in which the ogniraot, is performed, or partly in such nationel
currenoy and partly in the currency of the Nember Btate or the country of
which the sub-contractor is a natiopal or in which he has his registered
place of busipess. If no provision is made in the comtrsct for payment in
the latter currency, payment shall be made entirely in nationsl currenocy.

Where direct payments to sub-contractors are made in foreign surrency, they
shall be caleculated on the basis of the parities laid down in the contract.

They may not result in any increase in the overall amount payable in foreigm
currency, as stipulated in the contraot.

The provisions relating to direot payment, 10 sub-contrantore shall spply
sabjest to the requirements of national lew concerming the »ight to paymert
of creditors who are beneficiaries of an assigment of oredit or s cellateral
sescurity. , ,
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Artiole 120
Payment in the event of attachment

In the event of a judgment ordering attachment against the contractor, and
without prejudice to the period laid down in Article 118, the contracting
authority shall be given a peri}d of 15 ocalendar days, starting from the dey
when it receives notifioation of the lifting of the obstacle to payment, to
resume payments to the contractor.

Article 121
Interest in respect of delay in payments

If the period laid down for psyment has been exceeded, although the contraot
bas not given rise to dispute, the contractor shall bemefit fully and withomt
formal notice from interest caloulated pro rata on the basis of the nuwber
of calendar duyu'lelq at the redisoount rate of the issuing imstitute of
the ACP State, inoreased by 1% per anmm,

This supplement to the rate shall be inoreased to 4.5% per year as from the
Tist day of delay. ‘ '

A}

However, payment of the interest on delay shall be subject to the sulmission
by the contractor, not later than to 60th calendar day following the day for
payment of the balance of the contraot, of & written request having the effect
of a statement of aococount.

A remission of the liquidated damages for delay oocourring after payment nf
the balance may not be regarded as oonstituting the payment of a new balance
and shall not re-open the period provided for in the preceding paragreph.

Artiocle 122
Payment for tho".‘bomtit of thind parties

ﬂithout prejudice to Artioles 91 and 119, all orders for payment to thiid
parties may be carried out only after an ufuimont of oredit or a collatersl
seourity. o ‘
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The assigmuent of oredit must be notified to the official responsible for
authorizing disbursements by registered letter with acknowledgement of
receipt. The rules applicable to the transfer of oredit shall be those of
the State in which the transfer is effected.

The assigmment of collateral security must be notified to the official
responsible for payments by registered letter with acknowledgement of
receipt. The rules applicable to the assignment shall be those of the ACP
State in which the contract is performed.

Article 123
Notification of third parties

The contraotor and the assignees of oredit and collateral securities may,
during the performance of the gontract, mseek from the works supervisor either
& summary progress report of the work carried out, acoompanied by an estimate
which shall not be binding upon the contracting authority, or a detailed
acoount of the contractor's entitlement; they may also request a statement
of the advances and instalments paid and a detailed report on information
received relating to the contract.

If a creditor, giving evidence of h:lq: capacity as such, should make such a
request by registered letter, the contracting authority shall be obliged to
notify him, at the same time as the contraoior, of all amendments to the
contract which affect the guarantee resulting from the assigmment of oredit
or collateral security.

Beneficiaries of assigmment of credit and collateral securities may not call
for any information other than that provided for in the first and second
paragraphs, nor may they intervene in the performance of ihe contraot.

VIII. Develomments affecting performance of the contract

Article 124
Cessation or postponement of performance of contract

1. Where the contracting authority unilaterally orders the final cessation
of performance of the oontract, the latter shall be rescinded forthwith. The
ocontractor shall be entitled to an indemnity for any injury which he may have
suffered by reason of such rescission for whioch he is not responsible.
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2, Where the comtracting authority orders the postponement of the contract,
for reasons not specified in the Speoial Comditions, for more than six months
either before or after commencement of the contraot, the oomtractor shall be
entitled to rescind the contract and shall be on‘t:l.jlod to an indemnity for
any injury which he may have suffered.

The seme shall apply in tin case of successive postponements, the total
duration of which exceeds six months, even if performance of the contract has
been resumed in the meantime.

The request for resoission shall be valid only if it is sulmitted by
registered letter by the contractor within two months of the date of réooiving
the administrative order leading to postponement of performance of the contract
for more than six momths, or as from the expiry of the sixth monmth of
postponement, if luch order has not fixed the duration of the postponement.

If performance of tho oontm'b has commenced, the contractor m roquiro
that acceptance of services lhould take place forthwith.

If the contractor 11.-1“ his requnt to an :lndomn.tty, it nust be sutmitted
by registered letter not later than 60 days af'ter provisional acceptance of
all the works. . '

3, Where the contraoting authority orders the postponement of performance of
the ocontract for less than six months, the contractor shall be entitled to an
" indemnity for any injury suffered. He must sutmit his request hy registered
letter not later than 60 days after provisional socceptance of all the works.

4. During the period of the postponements, the contractor shall take all such
protective measures as may be necessary to safeguard the portion of the
oontract already exeouted.

Expenses incurred in comeotion with such protective measures shall be
reimbursed to the contractor, without prejudice t0 the indeanity which he may
olaim in socordance with paragraphs 2 and 3.

‘&
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Artiole 125
Decease

1. Where the contract is given to one matural person, it shall be
automatically rescinded if that person dies.

However, the contracting authority shall examine any propo'sal made by the
heirs if they have notified it of their intention to contimue the contract.
The decision of the contracting authority shall be notified to those
concerned within one month of receipt of such proposal.

2. Where the contract is given to several natural persons and one or more
of them die, a report shall be agreed between the parties on the progress
of the works and the contracting authority shall decide whether to rescind
or continue the contract in accordance with the undertaking of the survivors
and of the heire, as the case may be. '

3. In the cases provided for in pafagraphs 1 and 2, persons ‘:offering to
contime to perform the contract shall notify the contracting authority
thereof by registered letter within ten days of the date of decease.

The nature of their liability shall be determined in accordance with the
first paragraph of Axticle 36, supplemented where appropriate by the Special
Conditionﬂ.

Continnation of the contract shall be subject to the rules relating to
establishment of the deposit or the commitment of the d:lrootly liable
gua.rmtor in acocordance with Article 68,

!
] Artiole 126
Specific grounds for rescission

1. Without prejudice to the measures provided for in Article 134, the
‘contracting authority may rescind the contract in the following cases:

-~ bankruptoy of the contractor,
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1.

- any situation involving suspension of payments, other than bankruptoy,
established by judgment of a court and resulting, in accordance with his
national law in the total or partial loss of the contractor's right to
administer and dispose of his property,

- any final judgment of a courf or tribunal of the ACP State justifying the
resoission of public contracts in accordanoe with national law,

-~ any other legal disability hindering performance of the coniract,

- any organizational modification that must be notified to the contracting
authority involving a ohange in the legal personality of the somtractor,
unless such modifiocation is recorded in an endorsement to the comtraot.

2. In the event of rescission:

A " -
a) The contractor or hi,s repregentatives being present or duly oonvened, a
report of work performed shall be drawn up as soon as possible, and
inventories prepared of materials supplied, and of the plant and site
installations of the undertaking.,

Statements shall also be dra.m up of emoluments still owed by the contractor
to workers employed on the building site, and of sums owed by the contractor
to the contracting aarthority.

b) The contracting mthor:l.ty shall have the option of acquiring, in whole
or in part:

~ temporary structures which have been approved hy the engineer,

~ materials specially construoted in comnection with the execution of work
under the contract and which cannot be re-used.

c) The purchase price of the temporary structures and materials referred to
above shall be equal to the unpaid portion of the expenditure incurred by the
contractor, such expenditure being limited, where necessary, to that
ocorresponding to the normal performance of the contract.

. " 1
d) The contracting authority shall purchase at market prices the materials
and items supplied or ordered on conditions that the engineer considers
appropriate.

3. However, the ocontracting suthority may without waiting for the definitive
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settlement, and if it is so requested, pay the oontractor up to 80% of the
oredit balance shown by the provisional settlement. Conversely, if the
provisional settlement shows a credit balance in favour of the contracting

authority, the latter may require the comtractor to return 80% of the smount
of such balance.

IX. Acoceptance and maintenance period
I
Article 127
Use of works by the contracting authority

Inmediately after provisional acceptanse, the contracting suthority may make
use of all the works completed by the oomtractor, |

However, if the Special Conditions so allow, the contracting authovity may
make use of the various structures forming part of the contract as and when
they are completed, on condition that an inventory is drawn up a8 appropriate.

Should the oontracting authority take over the work, this shall not count
as provisional acceptance.

Onoe the contracting authority has taken possession of a structure or &

part thereof, the contractor shall.no longer be required to make good damage
resulting from use.

Article 128
Acoeptance

1. Verification and testing

The works shall not be accepted unmtil the presoribed verifications and tests
have been carried out at the expense of the contractor.




is proved, be deemed to have been 80 accepted on the completion date indicated

9.

2, .Rejection of works

Works which do not satisfy the terms and conditions of the contract or i
which are not carried out in accordance with trade practices shall he s
demolished and rebuilt by the contractor; otherwise this shall be done, 88 of right
at his expense, by order of the works supervisor or the engineer, in one

or other of the ways indicated in Article 134(2).

The works supervisor or the engineer may also require the demolition and
reconstruction by the co'ntractor; under the same conditions as those laid
down in the preceding sub-paregraph, of structures in which materials have
been used which have not been accepted, or of those carried ou't ina P“'“d
of .suspension, as laid down in Article 89.

3. Provisional a.ocep'buioo - ' o _

The contractor must advise the: engineer of the completion of the work!o by
registered letter.

Within 30 calendar days of the date of receipt of the communioation from
the contractor, or within a longer period if so provided in the Special ,
Conditions, the engineer shall draw up a statement of provisional acoeptance

of the works or of re,)ection, and shall forward a copy thereof 1o the '
contractor.

If this time-limit is exceeded, and the delay is not attributable to the

contractor, the comtracting authority shall become liable to-pay him
compensation equal to 0.5% per week of delay on the amounts, payment of

which is dependent upon provisi.onal acceptance, up to a lim.t of 5% of the
total of such sums.

However, the payment of this compensation shall be subject %o submission by
the contractor of a request in writing within 30 days from the date of dispatch
of the copy of the statement 0_1’ provisional acceptance.

Works which are subject to provisional acceptance shall, unless the contrary

by the contractor in his registered letter. . ‘ ) E
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After completion of the works the contractor must dismantle the site and
remove temporary structures as vwell as materials no longer required for

use in commection with performance of the contract. He must also remove
any goods in storage, litter or redress any change in the condition of the
premises, resulting solely from the requirements of performing the comtract.

4. Final acceptance

Upon expiry of the maintenance period laid down in Article 129 the engineer
shall draw up, as soon as possible, and within a maximum of 30 days, a
statement of final acceptance of the works or of rejection and shall forward
a ocopy thereof to the contractor.

In the case of a statement of rejection of the works, it shall be incumbent
upon the contractor subsequently to give notice to the engineer, by registered
letter, that all the works of the undertaking are ready for final scceptance,
and aoceptance of the works shall take place within 30 calendar days from
receipt of the registered letter.

5- Clauses applicable in respect of both provisional and final acceptance

Verification of works with a view 1o provisional or final acceptance shall take
place in the presence of the contractor, The absence of the latter shall not
be a bar to acceptance on condition that he has been summoned in due form by
:Eegistered letter posted at least 30 calendar days prior to the date of
acceptance.

Should one or more of the exceptional circumstances referred to in Avticle 130
make it impossible to ascertain the state of the works during the period of
30 days fixed for provisional or final acceptance, a statement certifying
such impossibility shall be drawn up after summoning the contractor. The
statement of acceptance or rejection shall be drawn up within 30 calendar
days from the date on which such impossibility ceases to eximt.
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The contractor shall not be entitled to inmvoke these cirounstances in-
order to avoid the obligation of presonting the works in a state mita.blo
for acceptance.

Article 129
Maintenance periodt maintenance, repair and replacement

1. Without prejudice to the special provisions relating to the acceptance
of works, the contractor shall be obliged during the maintenance period
%0 carry out maintenance, repair and replacement oovering all services
under the contract, subject to nomal conditions of use.

Deteriorations resulting from thé ciroumstances provided for in Article 130
or from abnormal use shall be ex¢luded from this obligation unless they

"reveal a fault or defeot such as to justify the requost fpr repo.ir or

replacement.

The obligation to maintain may be the subjeot of stipulations in the Special
Conditions and of technical apeoiﬁ.oations which shall determine the pariod
and Gonditiors thereof. ' -

Where the Special Gonditions or the contract provide for a maintenance:

period, they may fix the duration, thereof. If not otherwise specified,
the duration of this period shall be one year.

The maintenance period shall commence on the date of provisional acceptance.

Where necessary, the maintenance period shall be extended by the time during
which it has not been poésiblo %0 use a product or an element of the contract
because of deter:lorat:lon for reasons for which the oon‘trao‘tor must assume

responaibility.

All items provided in replacement shall be subject to the full maintenance
period. ‘ ' )

2. The contractor shall repair or replace at his own expense any item yhich
has deteriorated or fails to function in the course of normal use during the
maintenance period.
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3. Any statement regarding deterioration or failure to function must be

made in the form of a report drawn up by the engineer or by any other
representative authorized by the oontracting authority before the expiry of
the maintenance period. A copy of the report shall be sent to the contractor
within one month. '

4. Should the interests of the service so require, and particularly in cases

of emergency, the works supervisor may have the repairs carried out at the

expense of the comtractor, the latier having been duly informed by the copy
of the report. )

X. Claims and exceptional ripks

Artiocle 130
Claims by the contractor ani exceptional risks

1o The contractor may avail himself of facts alleged against his contracting
partner and which would involve him in delsy n.nd/or detriment in order to
obtain, where appropriate, an extension of the periods of performance, ihe
revision or rescission of the bontnoin md/or an indemnity based on the
injury suffered.

2. The contraotor shall not nomally be entitled to make any amendment to
the contractual conditions as a result of ciroumstances in which his
contracting partner had no part,

However, a derogation from this principle shall be justified by circumstances
which the contractor could not reasonably foresee when the tender was sutmitted
or the contract concluded, which he oould not avoid and the consequences of
which he was unable to avert even though he had taken all necessary steps io
that end.

Where such circumstances make it impossible to perform the oontract, the
contractor shall be entitled to have the contraot rescinded, )

Where the circumstances do not make it impossible to perform the contract,

the contractor shall be entitled to an extension of the periods of performance
and/or an indemnity based on the injury suffered, or to the revision of the
contract.
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The contractor may invoke the alefanlt of a sub-contractor or supplier only
in 8o far as they avail themselves of ciroumstances whioh the contractor
wonld have been able to invoke in a similar situation.

3. The contractor shall be obliged to report to the engineer, by registered
letter, the facts and circumstances referred to in paregraphs 1 and 2 a8 soon
82 he should normally have kriowledge thereof and not later than 30 days after ,
their occurrence.

4. Claims by the ocontractor must, under pemalty of being time~barred, be
made by registered letter within the following periods:

a) before expiry of the comtractual time-limits in order to obtain an
extension of the Parioda of performance or rescission of the contract; .

b) in order to obtain a variation of the comtract or an indemnity, od' Later
than 60 days after Provisional ‘acceptance of all works.

5+ Paragraphs 1 10 4 above shall not apply to facts and circumstances
resulting in an 1noz‘§aae or reduction in the volume of work or a change in

the quantities of the various items in the bill of quamtities, whioh ave the
subject of special arrangements pursuant to Artioles 104 to 107, : :

-

6. ¥o claim may be sumitted after signature of the final statement except
in the case of error, omission, wrong or duplicated entry or where Article 131
applies., : :

Article 131
Remission of damages for delay , T

1. The contractor shall have the right to obtain remission of the damages-
for delaw referred to in A"?iﬂe 134 point 1 ¢)s - '

2) in whole or in part, if he proves that the delay is due wholly or in

‘part to acte by the contraoting partmr or 10 the oircumstances referred to

in Artiole 130 1 and 2;
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b) partially, if the contracting authority considers that the amount of ¢
the damages is disproportionate to the minimal importance of the works thus
delayed, provided however that the works carried out are capable of being .

used normally and that the contractor has made every effort to complete his
services in the shortest possible time,

2. The contractor must, under penalty of being time—~barred, sutmit any
request for the remission of damages by registered letter within a period of
60 days from the payment of the balance. |

XI. Non-performance of contract and sanction therefor

Article 132
Non-performance’ of oontract by contractor

1

Non performance of the contract by the contractor ocours?

1. where the work is not carried out in accordance with the provisions of
the contract; '

2. where the work is not completed within the contractual period of
performance or where at any time it is not proceeded with, in any respect
whatsoever, so as to be capable of being entirely oompieted within this
periodj

3. where the contractor departs from written instructions given by his
contracting partner.

Article 133
Finding of non-performance attributable to the contractor

Non—pérfomance of the contract shall be established by means of an entry in
the work record.

Thie entry shall constitute formal notice %o put an end to the failure +o
perform the contract.
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>

Within 15 days of the date of entry in the work record, the contractor
shall be obliged to sutmit the grounds of his defence to the engineer by
registered letter. At the end of this period, silemce on his part shall
be deemed to comstitute admission of the faots established.

>

The engineer shall give a ruling on the defence sulmitted by the contraotor,
without delay, and shall inform him of its decimion by registered letter.

Article 134
Sanction for breach of contract on the part of the oontractor

If no reasons for breach of conmtract are accepted or furnished within the
period laid down in Artiocle 133, the contractor may be subject to ome or ,
more of the measures defined in, and governed by the following pavegraphs:

b ~

1. Dm‘g‘ﬂ

a) Bpecial demages for sibooific failures in performing the oontract;

b) Liquidated dnagu per calondar day for any browh, to be made good |

forthwith.

The same shall be applied as from the date on which the breach of contract is
established by an entry in the work record in accordsmce with Article 133, up
to and including the date on which the bresch is made good by the contractor
or in default by the contracting authority;

c) Liquidated damages for delay where the breach of contract results from
non-completion of the contraoct within the contractual t:lno limite.
Notwithstanding Artiole 133, the said liquidated damages shall be due without
formal notioce;

d) General damages for any form of non-performance of tho ocontract other than
thoee laid down under a), 'b) and ¢).

The emount of and the detailed procedures relating to these damages shall be
stipulated in the Special Conditions.
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2. Measures to be taken as of right

These measures shall be the followings

a) execution of all or part of the works under direct management of the
administration;

b) outright rescission of all or part of the conmirmct without compensation
payable by the contractor;

o) rescission of all or part of the contract, decided against the oontractor,
with compensation payable by the contractor;

d) conclusion of a contract with a third party, for the acoount of the
contractor, after prior rescission of the original oontract;

e) temporary or permmanent exclusion from the award of contracts,

3. Rules for the application of measures takep as of right

Any decision relating to the aﬁpli.oa.ﬁon of measures taken as of right shall
be adopted by the contracting authority and notified to the oontractor by
registered leyter.

In appiying one or other of these me"asures, the engineer shall ‘take any
a.ppro;iriate steps to ensure the protection or satisfactory exeqution of the

works,

In the event of works being undertaken under direct management of the
administration or a contract with a third party for the account of the
centractor, the engineer, after summoning the contractor by registered letter,
shall inspect the works, draw up an inventory of plant and materials and make
out a statement of the wages and salaries due and the amounts owed by the

contractor under the contract.

In the Ievent of works being undertaken under direct management of the
administration, the works supervisor shall be entitled to use the contractor's
equipdent in order to complete the performance of the contract: Where works

are undertaken under direct management of the administration, the contractor
shall be authorized to observe the operations without, however, being able to
interfere in the execution of instructions giyen by the engineer. Direoct
management by the administration may be terminated if the contractor furnishes
proof of the necessary means to resume the work and to bring it 4o a satisfactory

concluaion.

Additional expenses resulting from direct managemeént by the administration or
from the contract with a third pariy for the account of the contractor shall be
borne by the latter.
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If direct management by the administration or the contract with a third o v
-party for the account of the contractor resulis in a reduction in expenses, %4

- the comtractor may not olaim any part of ithe profit thus derived, which ‘ : f:
shall be the property of the contracting authority. ' i

i
4

4', Rules governing concurrence of sancti&ns for non—perfomancs of the contraot .

i : ! '
F??r the application of the measures laid down in pointe 1 and 2, the following j l
rules shall be applied: ; ‘ ;

a) a sing@s failure to perform the contract may only give rise to the . .,
application of a single penalty; ‘ 1

b} direct management by the administration may be ocombined with liqulda:bed ' |
dﬁma.ges for delay and with exclusion, g A

~

c) outright rescission may be oouébined with exclusion and liquidajed damages
for delay relating to the period prior to_the date of rescission;

d) rescission decided against the ooniractor may be combined with exclusion
and liquidated demages for delay relating 4o the period prior to the date of
r&sciss:.on;

i s e o a -

e’ a oontract with a third party for 'the account of the oomtractor may bhe
c&n‘binsd w:th exclusion;
f)’ exclusion may be combined with any of the sanctions for non-performance.
'
‘Artiocle 135
Recovery of damages

R U AR

b :
Recovery of damages, disbursements or expenses resulting from the application

of the measures provided for in points 2 and 3 of Article 131 shall be effected vy
dpduction from the sums due to the contractor, from the deposit, or by
. omtribution from the directly liable guarantor.-

i XII. Responsibility of the contractor after acceptance

P Article 136
. Responsibility of the contractor after acceptance

W%i.thout prejudice to the obligat:.ons laid down in Article 129, the contractor
szxall no longer be responsible, after provisional acceptance, for risks which
lay affect the works whioch are the subj%ot of the contract and which result

N NS
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from causes not attributable to him.

However, the contractor shall be responsible, as from the date of provisionmal
ecceptance, for the soundness of the struotures, as laid dowmn in natiomal law.
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