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INTRODUCTION

This communication relates to the implementation of provisions on

,

cooperation in the field of social security contained in the Cooperation
2
Agreements between the Community and Tunisia1 , Morocco and Algeria3 , and
in the Additional Protocol to the Agreement between the CommU11ity and
Portugal4 •
These Agreements provide that the Cooperation Councils {Joint Committee in
the case of Portugal) shall adopt provisions to adopt the principles set
out in the relevant Articles before the end of the first year after the
entry into force of the Agreements.
As the Agreements entered into force on 1 November 1978, these provisions
must be adopted before 1 November 1979. Annex to this communication
contains a draft decision of the Cooperation Councils/Joint Committee.
As the provisions on social security of these Agreements are identical, this
draft consists of one text which is common to the four decisions.

1oJ EO L
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I. LEGAL BASIS
The draft decisions of the EEC-Algeria, EEC- Morocco and EEC-Tu.nisia
Cooperation Councils and the EEC-Portugal Joint Committee are based on
the following provisions respectively:
- Articles 39, 40 and 41 of the
-Articles 41, 42 and 43 of the
- Articles 40, 41 and 42 of the
-Articles 11, 12 and 13 of the
Agreement (cf text of art. jn

EEC-Algeria Agreement (of text of art. in Annex A)
EEC-Morocco Agreement ( cf text of art. in Annex B)
EEC-Tunisia Agreement (cf text of art. in Annex C)
Additional Protocol to the EEC-Portugal
Annex D).

II. GENERAL REMARKS

The Community had already previously adopted similar provisions to adopt
the above-mentioned Decisions.
What is being referred to is Article 39
1
of the Additional Protocol to the Ankara Agreement , which was the subject
of a Communication from the Community to the Council; and which was at
the origin of the proposal from the Community to the EEC-Turkey
Association Council 3•
That proposal was used as a reference when the
draft in Annex was being drawn up.
An examination of the above-mentioned Agreements shot'lS that they can be
interpreted in the same way as the Commission's and Council's interpretation
of Article 39 of the EEC-Turkey Agreement.
As will be made clear below,
however, the layout of the EEC-Turkey draft decision could not be adhered
to, and a new text had to be drafted to implement the four Agreements
dealt with in this Communication.
A. Content of the Agreements
The Agreements provide:
1. In favour of Algerian/Moroccan/Tunisian/Portuguese workers who are
employed in the Community:

1cf Annex E
2
Cf doc. COM(73) 2059 final of 11 December 1973
3cf the Note of 16 June 1977 from the Secretariat-General of the Council

.
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(a) as regards social security legislation, no discrimination on the
grounds of nationality;
(b) taking into account periods of insurance, employment or residence
completed under the legislation of a Member State to acquire
entitlement to benefits in another Member State.

This aggregation

is to apply to old-age, survivors' and invalidity pensions, and to
medical treatment (for workers and the members of their families
residing in the Community);
(c) paying family benefits to workers employed in the Community, the
members of v1hose families reside in another Member State;
(d) exporting, to the worker's country of origin, old-age and survivors'
pensons, pensions for accidents at work and occupational diseases,
and invalidity pensions provided following an accident at vlork or
an occupational disease.
If these benefits are exported, the
amount that may be exported may be fixed by the legislation of
the Member State or States providing the benefits.
2. In favour of workers who are nationals of a Member State and vtho are
working in Tunisia/Morocco/Algeria/Portugal&

By analogy, the award of the advantages referred to in 1(a) and (d)
above.
B. Article 39 of the Additional Protocol to the Ankara Agreement
As can be seen, the relevant provisions of the Agreements concerned are
analogous to Article 39 of the Additional Protocol to the EEG-Turkey
Agreement 1 • Apart from minor changes in the wording, the only differences
between the treatment of Turkish workers and the treatment of workers from
the Maghreb countries and Portugal are the following:

1cf Annex E.
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1. within the limits on the payment of pensions in the Maghreb countries

and in Portugal, i.e.,
- limit on the export of invalidity pensions to the country of origin
where such pensions are acquired following an accident at work or
an occupational disease;
- where the amount of the pension exported is restricted to an amount
corresponding to the amount of the pension provided under the
legislation of the country to which the benefit is exported.
2. the EEC-Maghreb countries and the EEC-Portugal Agreements provide for
the payment of f~nily benefits instead of family allowances to the
members of the family who reside in a Member State other than the
competent State.
The other differences are minor, necessary because the draft decision of
the EEC-Turkey Association Council the Community had forwarded to Turkey
included benefits which were not explicitly provided for in the EEC-Turkey
1
Additional Protoco1 , or do not concern the workers from these third States
(reciprocal treatment for nationals of Member States).
To conclude, apart from the restriction on the export of pensions, a
comparison between these Agreements and the EEC-Turkey Additional Protocol
makes it clear that in the field of social security the Commission is
willing to grant Algerian/Moroccan/Tunisian/Portuguese workers the same
favourable treatment already granted to Turkish workers.
One could, however, point out that unlike the EEC-Turkey Agreement, the
Agreements concluded with the Maghreb countries and with Portugal do not
include any. provision on freedom of movement for workers within the
community and that Maghreb and Portuguese workers could therefore be
regarded as being less favourably treated than are Turkish workers in the
EEC-Turkey draft decision.
This view is n~, however, justified. While the attair.unent of freedom
of movement is subject to the implementation of procedures to coordinate
social security schemes, the converse is not the case.

1

Provision on equality of treatment in the EEC-Turkey draft decision.

••
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As the Commission has already stressed

~n

its Communication to the

Council on the implementation of the Ankara Agreement:
"The nature and importance of the problems raised by social security
legislations for workers moving within the Community are not linked to
the degree in whioh freedom of movement has been achieved.
These
problems arise from movement as such, irrespective of whether it comes
under the national policies on entry and stay or whether it is made
1
easier by certain Community measures".
The Council also adopted this point of view as the proposal from the
2
Community to the EIC-Turkey Association Council is based on the same
interpretation of Article 39 of the Additional Protocol to the
Ankara Agreement, contrary to the opinion
that as freedom of movement for Turkish workers was to be granted only
in the distant future, Article 39 should have been interpreted much
more strictly.
c. Layout of the draft in Annex
The EEc-Turkey draft decision, which has already been referred to, specifies
the provisions of Council Regulation (EEC) No 1408/71 of 14 June 1971 ~rhich
shall apply by analogy to Turkish workers, the members of their families
and their survivors.
This procedure could be adopted as Regulation
No 1408/71 and the EEc-Turkey decision apply to employed persons.
The Regulation is, however, currently being amended to extend it to
self-employed persons and to non-employed insured persons.
To avoid any
confusion which could arise from the provisions of the Regulation being
applied to workers from the Maghreb and Portugal, the Commission considers
that the Cooperation Agreements should be implemented by a new text without
reference to Regulation No 1408/71.
Because of the obligations undertaken by Tunisia, Morocco, Algeria and
Portugal, there is a number of provisions common to both Contracting
Parties.
1

cf Doc. COM(73) 2059 final of 11 December 1973, P• 1, point (b).
2
Note of 16 June 1977 from the Secretariat-General of the C~~cil.

·- 6III. REMARKS ON THE DRAFT OF DECISION OF THE EEC-ALGERIA, EEC-MOROCCO,
AND EEC-TUNISIA COOPERATION COUNCILS, AND OF THE EEC-PORTUGAL MIXED
COMMITTEE.
For these reasons, the Commission considers that the Decisions to be
adopted to implement the provisions on cooperation in the field of social
security of the EEG-:r.hghreb and EEG-Portuga.l Agreements should include
provisions on the obligations devolving upon both Contracting Parties
and provisions concerning only the obligations of the Member States
vis-A-vis Tunisian/Moroccan/Algerian/Portuguese workers.
The draft in Annex
lines:

has therefore been drawn up along the following

- Parts I, III and IV concern the Member States and Tunisia/Morocco/
Algeria/Portugal.
- Part II applies only to the Member States.

••
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PART I - GENERAL PROVISIONS

Article 1
The definitions in this Article correspond to the definitions adopted in the
EEG-Turkey draft decision.
Articles 2 and 3
Articles 2 and 3 of the EEG-Turkey draft decision were adopted with amendments
to apply to Tunisian/Moroccan/Algerian/Portuguese workers who are subject to
the legislation of one or more States, and to nationals of Member States who
are subject to Tunisian/Moroccan/Algerian/Portuguese legislation.
Article 4
Corresponds to Article 4 of the EEG-Turkey draft decision and therefore to
Article 4 of Regulation No 1408/71.
Article 5
Not in the EEG-Turkey draft decision.
The Commission does, hm'l'ever, consider
it useful for each Contracting Party to take note of the legislation and
schemes to which the draft in the Annex applies.
Article 6
Both are intended to apply to
There are two versions of this provision.
the persons concerned the bilateral agreements concluded between Member
States which are applicable to Community workers, i.e. the provisions set
out in Part A of Annex II of Regulation No 1408/71 which have not been
listed in Part B of that Annex.

-8-
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As Portugal has ratified the Interim Agreements of the Counoil of Europe,
the EEO-Portugal version is identical to Article 5 of the EEO-Turkey draft
decision.
The wording of this Article in the EECMTunisia/MOrocco/Algeria Agreements is
different as those countries have not ratified the Interim'Agreements.
Article 7
Corresponds to Article 6(2) of the EEC-Turkey draft decision.
Article 8
Paragraph 1 concerns the waiving of residence clauses on the export to another
Member State of benefits acquired under the legislation of one or more Member
State.
Paragraph 2 concerns the waiving of residence clauses on the export to Tunisia/
Morocco/Algeria/Portugal of benefits acqurred under the legislation of one or
more Member States, and, conversely, on the export to the Community of benefits
acquired under the legislation of a Maghreb country or of Portugal.
The justification for this particular provision may be found in Article 35(5)
of the EEC-Algeria Agreement and in the corresponding provisions of the
other Cooperation Agreements which are the subject of this Communication.
Account has been taken of the fact that these Agreements do not provide for
the export of invalidity benefits other than those provided following an
accident at work or an occupational disease.
Article 9
Corresponds to Article 7 of the EEC-Turkey draft decision. Annex V to the
annexed draft (of Article 78 infra) may contain certain restrictions because
of distinctive features of the legislation of a Member State, a r~ghreb
country or Portugal, as provided for in Article 39(4) of the EEc-Algeria
Agreement and the corresponding provisions of the other Agreements.
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Article 10
The contents of this provision should be examined in conjunction with the
Colllllission's proposals concerning Part II, Title II, Chapter 3 of the
preliminary draft annex 1mder which the institutions of the Kember States
should directly calculate the benefits listed in Annex III, Part B, md the
benefits due in pursuance of a social security conventicm cODcluded with a
Maghreb country or with Portugal (of Articles 44 and 49 below) •
Paragraphs 1, 2, 4 and 5 of this provision correspond to paragraphs 1 and 2
of Article 12 of Regulation No 1408/71.
Paragraph 3 was added in view of the fact that CoDIDunity nationals who are
subject to the legislation of a Maghreb country or of Portugal could also,
under the oooperation agreements, claim pensions acquired under the legislation
of one of these countries.
PART II -PROVISIONS CONCERNING THE APPLICA.TIC!f OF THE fK>CIAL SECtlliTf SCHIIIES
OF THm Ml!KBERS STATES TO TtiUSIANjMoROCCAN/.ALGERIAN,/.PORTOOUESE ti>RJCES

Title I
Determination of the legislation applicable
Articles 11 to 15 of the text attached show the provisions of Articles 13(1) and
(2)(a) and (b), 14, 15 and 17 of Regulation No 1408/71 mentioned in Article 9 of
the draft

EE~key

Decision.
Title II

Special provisions for various categories of benefits
Chapter 1 - SiCkness and maternity
This chapter comprises the provisions of Regulation No 1408/71 listed in Articles
10 and 11 of the draft EEc-Turkey Decision

'

:

1
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Artieles 15, 16, 17, 18, 19, 2o and 21(1) of the text correspond to Articles
18, 19, 20, 21, 22, 23 and 24(1) of Regulation No 1408/71.
For Article 21(2) it is proposed to use the list of substantial benefits in
kind drawn

up by the Administrative Commission on Social Security for 1ligrant

Workers for the purposes of Regulation No 1408/71.
Article 22(1) corresponds to Article 11, second subparagraph, of the draft
EEC-Turkey Decision.
The text of Article 22(2) is taken from the provisions of Article 25(3) of
Regulation No 1408/71.
Articles 23 to 34 of the text attached correspond to the provisions of Articles
26 to 36 of Regulation No 1408/71.
Chapter 2 - Invalidity
The provisions in this Chapter were taken from those of Regulation No 1408/71
referred to in Article 12 of the draft EEC-Turkey Decision.
Chapter 3 - Old age and death {pensions)
In the draft EEC-Turkey Decision (Articles 13 and 14), the system for calculating
pensions on a pro rata temporis basis was adopted as applicable in all cases,
regardless of whether the worker satisfied the qualifying conditions forbenefits
with or without aggregation of employment, instirance or

reside~ce

periods.

Provision is also made for the grant of a supplement where, under the provisions
of a social security convention between Turkey and a Member State, the benefit
awarded is lower than the one that would result from the application of the
Decision.
It appears that this solution no longer satisfies a certain number of countries
who would, without having to 1.mdertake the double calculation provided
for in Article 46(1) of Regulation No 1408/71, prefer to use a direct calculation
procedure of the benefits due under the legislation which their institutions
administer.

-11-

••

The main reason for this request is the need to simplify administrative work
and avert longer delaysin awarding pensions, \vithout entailing additional
advantages for those concerned.

,.

The Commission considers that this viewpoint is justified and in the preliminary
draft attached account is taken of this view in the following manner :
Article 44(l),which corresponds to Article 46 (2) of Regulation No 1408/71, lays

•

down the principle of pro-rata calculation, but Article 44(2) makes it possible
to derogate from this principle and calculate the benefits listed in Annex III,
Part B, directly.
Article 49 of the preliminary draft _concerns the special provisions applicable
to Maghreb or Portuguese workers l'lho have been subject to the legislation of two
Member States of which at least one is bound by a social security convention with
a Maghreb country or with Portugal.
This provision lays dolm the principle of the award of benefits by each country
concerned in accordance with the provisions of the bilateral social security
convention applicable and provides for the possible granting of a supplement
where the amount due under the convention is 10\-ver than the amount of the benefit
calculated in accordance with Article 44(l)(pro rata).
Chapter 4 - Accident at work and ,occupational diseases
This Chapter contains the provisions of the Articles of Regulation No 1408/71
mentioned in Article 15 of the draft EEC-Turkey Decision.
The Commission furthermore proposes that a statement be written into the minutes
of the Cooperation Council (or of the Joint Committee) that will adopt the
preliminary draft, in which it sb:n'[d be specified that the provisions of Article
55(3) will also extend to occupational diseases determined by the Council of the
European Communities in accordance with the provisions of Article 57(4) of
Regulation No 1408/71.

I

•
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Chapter 5 - Death grant
In accordance with Articles 16 and 11 of the draft EEC-Turkey Decision,

Articl• 62 to· 64 ·. of the preliminary draft attached correspond_ to the
provisions of Articles64 to 66 of Regulation No 1408/71.
Qhlpter 6 - IJmilv bepe{its

-

and family a1lowances

for workers and ueemploYSd persons
Article 39(3) of the Additional Protocol to the .Ankara Agreement provides
for the

p~ent

of family allowances for members of workers' families who

reside within the CoDIDunity. However, Article 40(3) of the EEc-Tunisia Agree-

••t liad

~

corresponding provisions in the other Agreements covered by

the present Memorandum provide for the

p~ent

of family benefits for these

beneficiary categories.
Chapter 6 of the preliminary draft attached,·wbile taking account of this
difference, takes over the provisions of Articles 72 to 76 of Regulation
No 1408/71 referred to in Articles 18 and 19 of the draft EEC~key Decision.
Chapter 7 - Benefits for dependent children of pensioners
and for orphans
The provisions of Chapter 1 of the preliminary draft attached correspond to
those of Article 20 of the draft EEC-Turkey

Dec~sion.

However, it has been deemed appropriate to define., . in Article 'io(l) and Article 71

(1.), the family benefits to which the said Chapter applies.
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PART III - MISCELLANEOUS PROVISIONS

Articles 73 1 74, 75, 76 and 11 of the preliminary draft attached take over
the provisions of Articles 21, 22, 23 1 24 and 25 of the draft EEO-Turkey
Decision, duly amended so as to take account of the fact that the cooperation
agreements concluded with the l<laghreb countries and Portugal lay down obliga-tions for all of the Contracting Parties and not solely for the Member States.
Article 78 provides that the Member States and the third countries concerned
may set out in Annex V the special implementation provisions laid down in their
legi alation.
Articles 79, 80 and 81 correspond to the provisions of Articles 90 1 92 and 93
of Regulation No 1408/71.
PART IV - TRANSITIONAL AND WAL PROVISIONS

Article 82 of the preliminar7 draft a:ttached takes over the provisions of
Article 94 (l)to (6) of Regulation No 1408/71.
Article 83 deals with the procedure for amending the annexes to the preliminary
draft.
Article 84, by analogy with Article 96 of Regulation No
procedure for

notif~ng

1408/71,

sets up a

the declarations mentioned in Article 5 of the preli-

minary draft.
Opatrary to \"lhat was agreed within the framework of the draft EEC-'l'urkey Decision,
the Commission takes the view that the competent body should under the oooperation
agreements have the power to fix the rules for implementation of the preliminary
draft at a later stage. Article 85, corresponding to Article 95 of Regulation Ro

1408/71 1

will provide the legal basis for the Decision to be taken for this

p~ose.

Article 86 corresponds to Article 31 of the draft EEC-Turkey Decision.
Article

87

1

The Commission considers that the implementation ot Article 40(3) of the EECTunisia Agreement, as also of the correspoilding provisions in

the

~orocco,
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EE!C-Algeria and EE!C-Portugal Agreements, should lead to equality of treatment
between Conununi ty workers and Maghreb and Portuguese t-rorkers in respect of the
payment of family benefits for members of the family residing within the
Conununi ty. Hence, the uniform sol uti on for the payment of family benefits
that the Council must seek in pursuance of Article 98 of Regulation No 1408/71
must aJ.so be applied within the frametvork of the Cooperation Agreements •
.ANNEXES 'ro THE: DRAFT.

Annexes I, III

Part A, and IV correspond respectively to Annexes I, III and

IV of Regulation No 1408/71.
Annex II should list the provisions of conventions mentioned in Part A of
Annex II to Regulation No 1408/71 that have not been listed in Part B of
that Annex.
Annex III, Part B, lists the benefits referred to in Article 44(2) of the
preliminary draft attached.
Annex

v,

Part A, sets out the special implementing provisions of the legislation

of certain Member States. It corresponds to the provisions of Annex V to
Regulation No 1408/71 that apply to Turkish workers in accordance with the
Annex to the draft EEC-Turkey Decision.
Annex V, Part B, will be necessary only if special implementing provisions
of Tunisian/Moroccan/Algerian/Portuguese legislation have to be mentioned.

••
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Annex A
\Text of articl.e_s 39,40 and 41 of the Coooeration_

Aareenu~nt

between thP. EEL.and

People's Democratic Republic of Algeria
Article 39

1. Subject to the provisions of the following paragraphs, workers of Algerian
nationality and any members of their families living with them shall enjoy,
in the field of social security, treatment free from any discrimination
based on nationality in relation to nationals of the Member States in which
they are employed.
2. All periods of insurance, employment or residence completed by such workers
in the various Member States shall be added together for the purpose of
pensions and annuities in respec" of old age, death and invalidity, and
also for that of medical care for the workers and for members of their
families resident in the Community.
3. The workers in question shall receive family allov1ances for members of
their families who are resident in the Community.
4. The workers in question shall be able to transfer freely to Algeria at the
rates applied by virtue of the law of the debtor Member State or States,
any pensions or annuities in respect of old age, death, industrial accident
or occupational disease, or of invalidity resulting from industrial accident
or occupational disease.
5· Algeria shall accord to workers who are nationals of a Member State and
employed in its territory, and to the members of their families, treatment
similar to that specified in paragraphs 1, 3 and 4.
Article 40
1. Before the end of the first year following the entry into force of this
Agreement, the Cooperation Council shall adopt provisions to implement
the principles set out in Article 39.
2. The Cooperation Council shall adopt detailed rules for administrative
cooperation providing the necessary management and control guarantees
for the application of the provisions referred to in paragraph 1.

t~e.
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Article

41

The provisions adopted by the Cooperation Council in accordance with Article 40
shall not atf'ect fll17 rights or obligations arising from bilateral agreements
li.Dking Algeria •4 the Member States where those agreements provide for. more
favourable treatment of naticmals of Algeria or of the Member States.

••

_.,
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Annex :B
Text of articles 41, 42 and 43 of the Cooperation Agreement between the EEC and the
Kingdom of Morocco
Article 41
1. Subject to the provisions of the following paragraphs, workers of Moroccan
nationality and any members of their families living with them shall enjoy,
in the field of social security, treatment free from any discrimination
based on nationality in relation to nationals of the Member States in which
they are employed.
2. All periods of insurance, employment or residence completed by such workers
in the various Member States shall be added together for the purpose of
pensions and annuities in respect of old age, invalidity and death and also
for that of medical care for the workers and for members of their families
resident in the Community.

3. The \'lorkers in question shall receive family allowances for members of their
families who are resident in the Community.

4. The workers in question shall be able to tranS!'er freely to Morocco, at the
rates applied by virtue of the law of the debtor Member State or States, any
pensions or annuities in respect of old age, death, industrial accident or
occupational disease, or of invalidity resulting from industrial accident or
occupational disease.

5· Morocco shall accord to workers who are nationals of a Member State and
employed in its territory, and to the members of their families, treatment
similar to that specified in paragraphs 1, 3 and 4•
Article 42
1. Before the end of the first year following entry into force of this Agreement,

the Cooperation Council shall adopt provisions to implement the principles set
out in Article 41.
2. The Cooperation Council shall adopt detailed rules for administrative cooperation
providing the necessary management and control guarantees for the application of
the provisions referred to in paragraph 1.

- 18-

Article 43
The provisions adopted by the Cooperation Council in accordance with Article 42
shall not affect any rights or obligations arising from bilateral agreements
linking Morocco and the Member States where those agreements provide for more
favourable treatment of nationals of Morocco or of the Member States.

..
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Annex C
Text of articles 40, 41 and

~2

of the Cooperation Agreement between the EEC and the

Republic of Tunisia
Article

40

1. Subject to the provisions of the following paragraphs, workers of Tunisian
nationality and any members of their families living with them shall enjoy,
in the field of social security, treatment free from any discrimination
based on nationality in relation to nationals of the Member States in which
they are employed.
2. All periods of insurance, employment or residence completed by such workers
in the various Member States shall be added together for the purpose of
pensions and annuities in respect of old age, death and invalidity, and also
for that of medical care for the workers and for members of their families
resident in the Community.

3. The workers in question shall receive family allowances for members of their
families who are resident in the Community.

4. The workers in question shall be able to transfer freely to Tunisia, at the
rates applied by virtue of the law of the debtor Member State or States, any
pensions or annuities in respect of industrial accident, occupationaldsease,
old age or death, or of invalidity resulting from industrial accident or
occupational disease.

5. Tunisia shall accord to workers who are nationals of a Member State and employed
in its territory, and to the members of their families, treatment similar to
that specified in paragraphs 1, 3 and 4·
Article 41
1. Before the end of the first year following the entry into force of this Agreement
the Cooperation Council shall adopt provisions to implement the principles set
out in Article

40.

2. The Cooperation Council shall adopt detailed rules for administrative cooperation
providing the necessa~J management and control Bllarantees for the application of
the provisions referred to in paragraph 1.

...
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Article 42
The provisions adopted by the Cooperation Council in accordance with Article 41
shall not affect any rights or obligations arising from bilateral agreements
linking Tunisia and the Member States

whe~

those agreements provide for more

favourable treatment of nationals of Tunisia. or of the Member States.

•
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Annex D
Text of articles 11, 12, 13 and 14 of the Additional Protocol to the Agreement
between the EEC and the Portuguese Republic
Article 11

•

1. Subject to the provisions of the following paragraphs, workers of Portuguese
nationality and any members of their families living with them shall enjoy,
in the field of social security, treatment free of any discrimination based
on nationality in relatl.on to nationals of the Member States in which they
are employed.
2. All periods of insurance, employment or residence completed by such workers
in the various Member States shall be added together for the purpose of
pensions and annuities in respect of old age, death and invalidity, and also
for that of medical care for the workers and for members of their families
resident in the Community.

3. The workers in question shall receive family allowances for members of their
families who are resident in the Community.

4· The workers in question shall be able to transfer freely to Portugal, at the
rates applied by virtue of the law of the debtor Member State ar States, any
pensions or annuities in respect of industrial accident, occupational disease,
old age or death, or of invalidity resul tine; from industrial accident or
occupational disease.
Article 12
Portugal shall accord to workers who are nationals of a Member State and employed
in its territory, and to the members of their families, treatment similar to that
specified in Article 11(1) and

(4).
Article 13

1. Before the end of the first year after entry in to force of the Protocol, the
Koint Committee shall adopt provisions to implement the principles set out in
Articles 11 and 12.
2. The Joint Committee shall adopt detailed rules for administrative cooperation
providing the necessary management and control guarantees for the application
of the provisions referred to in paragraph 1.

-

~2

-
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Article 14
The provisions adopted by the Joint Committee in accordance with Article 13
shall not affect any rights or obligations arising from bilateral agreements
linkinc; Portugal and the Member States where those agreements provide for
more favourable treatment of nationals of PortUGal or of the Member States.

.l
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·Text of article 39 of the

EEC-Turke~

Additional Protocol

Article 39
1. Before the end of the first year after the entry into force of this Protocol

the Council of Association shall adopt social security measures for workers

•

of Turkish nationality moving within the Community and for their families
residing in the Community •
2. These provisions must enable •-rorkers of Turkish nationality, in accordance
with arrangements to be laid down, to aggregate periods of insurance or
employment completed in individual Member States in respeet of old-age
pensions, death benefits and invalidity pensions, and also as regards the
provision of health services for workers and their families residing in
the Community. These measures shall create no obligation on Member States
to take into account periods completed in Turkey.
3. The abovementioned measures must ensure that family allm..rances are paid if
a worker's family resides in the Community.

4· It must be possible to transfer to Turkey old-age pensions, death benefits
and invalidity pensions obtained under the measures adopted pursuant to
paragraph 2.

5. The measures provided for in this Article shall not affect the rights and
obligations arising from bilateral agreements between Turkey and Member
States of the Community, in so far as these au~ecments provide more favourable
arrangements for Turkish nationals.

••

· D1 raft of decision of the EEC-Algeria, EEC-Morocco,
and EEC-Tunisia Cooperation Councils, and of the
EEC-Portugal Mixed Committee

••
PAJll' I - GEN.I!RAL PROVISIONS

Article 1

•

Defini tiona
For the purpose of this Decision
(a) "worker" means :
(i) subject to the restrictions set out in Annex V, any person who is
insured, compulsorily or on an optional continued basis, for one
or more of the contingencies covered by the branches of a social
security scheme for employed persons;
(ii) any person who is compulsorily insured for one or more of the
contingencies covered by the branches of social security dealt
with in this Decision, under a social security scheme for all
residents or for the whole working population if such person :
- can be identified as an employed person by virtue of the manner
in which such scheme is administered or financed, or
-failing such criteria, is insured for some other contingency
specified in Annex V under a scheme for employed persons, either
compulsorily or on an optional continued basis;
(b) "frontier worke:rl' means any worker employed in the terri tory of a Member
State and residing in the territory of another Member State to which he
returns as a rule daily or at least once a week; however, a frontier
worker \-Tho is posted elsewhere in the territory of the same or another
Member State by the undertaking to which he is normally attached and is
prevented on account of such posting from returning daily or at least
once a week to the place where he resides shall nevertheless retain the
status of frontier worker for a period not exceeding four months;
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(c) "seasonal worker" means any worker who goes to the territory of a Member
State other than the one in which he is resident to do work there of a
seasonal nature for an 1.mdertaking or an employer of that State for a
period which may on no account exceed eight months, and who stays in the
territory of the said State for the duration of his WO:riq work of a
seasonal nature shall be taken to mean work whiCh, being dependent an
the succession of the seasons, automatically recurs each year;
(d) "member of the famil;y" means any pers<:n defined or recognized as a member
of the family or designated as a member of the household b.f the legislation
1.mder which benefits are provided or, in the oases referred to in Article 19
(1) (a) and Article 29, b.f the legislation of the Member State in whose
terri tory such person resides; where, however, the said legislations regard
as a member of the family or a member of the household only a person living
under the same roof as the worker, this condition shall be considered satisfied
if the person in question is mainly dependent on that worker;
(e) "survivort' means any persCil defined or recognized as such by the legislation
under which the benefits are granted; where, however, the said legislation
regards as a survivor only a person who was living under the same roof as
the deceased worker, this condition shall be considered satisfied is such
person was mainly dependent an the deceased worker;
(f) "residence" means habitual residence;
(g) "sta;y" means temporary residence;
(h) "legislation" means all laws, regulations and other provisions and all other
present or future implementing measures of each Member State and of Tunisia/
Morocco/Algeria/Portugal relating to the sectors of social security and schemes
for social securjty covered b,y Article 4(1) and

(2).

The term. excludes provisions of existing or future industrial agreements,
whether or not

they have been the subject of a decision b,y the authorities

rendering them compulsory or extending their scope;

&
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(i) "social security convention" means any bilateral or multilateral instrument
which binds or will bind either two or more Member States exclusively or a
Member State and Tunisia/Morocco/Algeria/Portugal, in the field of social
security, for all or part of the branches and schemes set out in Article 4(1)
and (2), together with agreements of whatever kind, concluded pursuant to
the said instruments;
•

(j) "competent authori t;y" means, in respect of each Member State and of Tunisia/
Morocco/Algeria/Portugal, the Minister, Ministers or other equivalent authority
responsible for social security schemes throughout or in any part of the territory of the State in question;
(k) "institution" means, in respect of each Member State and of Tunisia/Morocco/
Algeria/Portugal, the Minister, the body or authority responsible for administering
all or part of the legislation;
(1) "competent institution" means :
(i)
the institution of the Member State or of Tunisia/Morocco/Algeria/Portugal
with which the person concerned is insured at the time of the application
for benefit, or
(ii) the institution from which the person concerned is entitled or would be
entitled to benefits if he or a member or members of his family were
resident in the territory of the Member State or of Tunisia/Morocco/
Algeria/Portugal in which the institution is situated, or
(iii) the institution designated by the competent authority of the Member State
concerned or of Tunisia/Morocco/Algeria/Portugal,
(iv) in the case of a scheme relating to an employer's liability in respect of
the benefits set out in Article 4(1), either the employer or the insurer
involved or, in default theredf, a body or authority designated by the
competent authority of the Member State concerned or of Tunisi~orocco/
Algeria/Portugal;
(m) "institution of the place of residence" and "institution of the place of stayt1
mean respectively the institution which is competent to provide benefits in the
place where the person concerned resides and the institution which is competent
to provide benefits in the plax:Je where the person concerned is staying, under
the legislation administered by that institution or, where no such institution
exists, the institution designated by the competent authority of the Member State
in question or of Tunisia/Morocco/Algeria/PortugalJ

- 4-

(n) "competent State" means the Member State in whose terri tory the competent
institution is situated;
(o) "insurance periods" means contrilution periods or periods of employment as
defined or recognized as insuranceperiods by the legislation under which
they were completed or considered as completed, and all periods treated
as such, where they are regarded by the said legislation as equivalent to
insurance periods;
(p) "periods of employment" means periods defined or recognized as such by the
legislation under which they were completed, and all periods treated as
such where they are regarded by the said legislation as equivalent to
periods of employment;
( q) "periods of residence" means periods of residence as defined or recognized
as such by the legislation under which they were completed or are deemed to
have been completed;
{r)

11

benefi ts" and "pensions" mean all benefits and pensions, including all

elements thereof payable out of public funds, revalorization increases and
supplementary a.lbwances, subject to the provisions of Title II of Part II, as also
lump-sum benefits which may be paid in lieu of pensions, and payments made
by way of reimbursement of contributions;
(s) (i)

"family benefits" means all benefits in kind or in cash intended to meet
family expenses under the legislation provided for in Article 4{1) (h),
excluding the special childbirth allowances mentioned in .Annex I;

(ii) "family allowances" means periodical cash benefits granted exclusively
by reference to the number and, where appropriate, the age of members
of the family;
(t) "death grants" means any once-for-all payment in the event of death, exclusive
of the lump-sum benefits referred to in subparagraph (rh

..

- 5-

{u) "Regulation No 1408/71" means, for the purposes of this Decision, Regulation
(EEC) No 1408/71 on the application of social security schemes to employed
persons and their families moving within the Community.
Article 2
Persons covered
fhis Deoision shall apply

{a.) to workers of Tunisian/Moroccan/Algerian/Portuguese nationality who are or
have been subject to the legislation of one or more Member States, as also
to the members of their families residing within the territory of a Member
State and their survivors;
(b) to workers who are nationals of a Member State who are or have been subject
to Tunisian/Moroccan/Algerian/Portuguese legislation as also the members of
their families residing in Tunisia/Morocco/Algeria/Portugal and their
survivors.
Article 3
Equality of treatment
1. Subject to the special provisions of this Decision, persons who are Tunisian/
Moroccan/Algerian/Portuguese nationals to whom this Decision applies and who
are resident in the territor.y of one of the Member States shall be subject to
the same obligations and enjoy the same benefits under the legislation of any
Member State a.s the nationals of that State.
2. Subject to the special provisions of this Decision, nationals of a. Member State
to whom the provisions of this Decision apply \Y"ho are resident in Tunisia/
Morocco/Algeria/Portugal shall be subject to the same obligations and enjoy
the same benefits mder Tunisian/Moroccan/Algerian/Portuguese legislation as
the nationals of that State.
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3. The provision of p&rS8I'aphs 1 and 2 shall apply to the right to elect members
of the organs of social security institutions or to participate in their
nomination, but shall not affect the legislative provisions of any Member
State or of Tunisia/Morocco/Algeria/Portugal relating to eligibility or
methods of nomination.
Article 4
Matters covered
1. Taking into account of the special provisions contained herein, this Decision
shall apply to all legislation concerning the following branches of social
security :
{a) siCkness and maternity benefitsJ
{b) invalidity benefits, including those intended for
{c)
{d)
{e)
(f)
(g)
{h)

the maintenance or improvement or earning capacity;
old-age benefits;
survivors' benefits;
benefits in respect of accidents at work and occupational diseasesf
death grants;
unemployment benefits;
family benefits.

2. This Decision shall aplly to all general and special social security schemes,
whether contributory or non-contributory, and to schemes concerning the liability
of an employer or shipowner in respect of the benefits referred to in paragraph 1.

3. The provisions of Title II of Part II shall not, however, affect the legislative
provisions of any Member State o~ of Tunisia/Morocco/Algeria/Portugal concerning
a shipowner's liability.

..
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4. This Decision shall not apply to social and medical assistance or to benefit
schemes for victims of war and its consequences.
Article 5

•

Declarations of the

Oontra~ting

Parties on the scope of

this Decision

•

The Member States and Tunisia/Morooco/Algeria/Portugal shall specify the
legislation and schemes referred to in Article 4(1) and (2) and the benefits
referred to in Articles 70 and 71 in declarations to be notified and published
in accordance with Article

84.
Article 6 (EEO-Tunisia/Morocco/Algeria version)

Social security conventions concluded between two or more
Member States
Social security conventions listed in Annex II as binding two or more Member
States exclusively shall apply to all persons to whom this Decision applies.
Article 6 (EEO-Portugal version)
Relationship between this Decision and social security conventions
binding two or more Member States exolusively
1. Subject to the provisions of paragraph 2, this Decision shall, as regards

the persons and matters which it covers, replace any social security
convention exclusively binding two or more Member States.
2. The provisions of the social security conventions referred to in paragraph 1
shall remain applicable and all the persons covered by this Decision shall
be covered by them, insofar as they are listed in Annex II.
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Article 1
Effect of compulsory insurance on reimbursement of contributions
Where under the legislation of a Member State reimbursement of contributions
is conditional upon the person concerned having ceased tq be subject to
compulsory insurance, this condition shall not be considered satisfied as
long as the person concerned is subject to compulsory insurance as a worker
under the legislation of another Member State.
Article 8
Waiving of residence clauses
1. Save as otherwise provided in this Decision, invaliUity, old-age or
survivors' cash benefits, pensions for accidents at work or occupational
uiseases acquired under the legislation of one or more Member States shall
not be subject to any reduction, modification, suspension, withdrawal or
confiscation by reason of the fact that the recipient resides in the territory of a Member State other than that in which the institution responsible
for payment is situated.
The provisions of the preceding subparagraph shall also apply to lump-sum
benefits granted in cases of remarriage of a surviving spouse who was entitled
to a survivor's pension.
2. The provisions of paragraph 1 shall apply save as regards invalidity benefits
other than those provided in the case of an aocident at work or an occupational
disease, to benefits aoqaired under the legislation of one or more Member
States, if the beneficiary is a Tunisian/Moroccan/Algerian/Portuguese national
resident in Tunisia/Morocco/Algeria/Portugal, and to benefits acquired under
Tunisian/Moroccan/Algerian/Portuguese legietlation, if the beneficiary is a
national of a Member State resident within the territory of that State or of
any other Member State.

..
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Article 9
Revalorization of benefits
Subject to the restrictions laid down in Annex V, rules for revalorization
provided for by the legislation of a Member State or of Tunisia/Morocco/

•

Algeria/Portugal shall apply to benefits due under that legislation by virtue
of the provisions of this Decision.
Article 10
Revention of overlapping of benefits
1. This Decision can neither confer nor maintain the right to seveiBlbenefits

of the same kind for one and the same period of compulsory insurance.
However, this provision shall not apply to benefits in respect of invalidity,
old age or death (pensions) which are awarded by the institutions of two or
more Member States, in accordance with Articles

39, 41(2) and (3), 44, 48,

59(l){b).
2. The legislative provisions of a Member State for reduction, suspension or
withdrawal of benefit in cases of overlapping of a social security benefit
with other social security benefits or other income may be invoked as regards
{a) benefits acquired under the legislation of another Member State or of
Tunisia/Morocco/Algeria/Portugal;
(b) income earned within the territory of another Member State or of Tunisia/
Morocco/Algeria/Portugal.

3. The legislative provisions of Tunisia/Morocco/Algeria/Portugal for reduction,
suspension or withdrawal of benefit in cases of overlapping of a social
security benefit with other social security benefits or other income may
also be invoked

as regards
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{a) benefits acquired under the legislation of one or more Member statesJ
{b) income earned within the terri tory of one or several. Member States.

4. The provisions of paragraph 2 shall not apply, however, where the person
concerned is receiving benefits of the same kind in respect of invalidity,
old age or death {pensions) that have been awarded
- by the institutions of two or more Member States in accordance with the
provisions of Articles

44, 48

or 59{l)(b) of this Decision, or

- by a Tunisien/Moroccan/Algerian/Portuguese institution in accordance with
the provisions of a social. security convention concluded between Tunisia/
Morocco/Algeria/Portugal. and a Member State.
5. The legislative provisions of a Member State for reduction, suspension or
wi thdrawaJ. of benefit in the case of a person in receipt of invalidity

benefits or anticipatory old-age benefits pursuing a professional or trade
activity may be invoked against such person even though he is pursuing his
activity in the territory of another Member State or of Tunisia/Morocco/
Algeria/Portugal.
6. For the purpose of the provisions of this Article, the institutions concerned
shall exchange the relevant infonnation upon request.

•

-11-

••
PJRT II - PROVISIONS CONCEifiNG
THE: APPLICATION OF SOCIAL SECURITY SCJIEI.iES OF THE: MEMBER STATES
TO TWISIAN/MOROCCAN/ALGERIAN/PORTUGUESE WORKERS AND :MEMBERS OF
THEIR FAMILIES

.
TITLE I : DETERMINATION OF THE LllXliSLATION APPLICABLE

Article 11
General rules
1. A worker to whom this Decision applies shall be subject to the legislation
of a single Member State only. That legislation shall be determined in
accordance >ri th the prov:Bi.ons of this Title.
2. Subject to the provisions of Articles 12 to 14 :
(a) a worker employed in the territory of one Member State shall be subject
to the legislation of that State even if he resides in the territory of
another Member State or if the registered office or place of business
of the undertaking or individual employing him is situated in the
territory of another Member State;
(b) a worker employed on board a vessel flying the flag of a Member State
shall be subject to the legislation of that State.
Article 12
Special rules
1; Article 11(2)(a) shall apply subject to the following exceptions or circumstances
(a) (i) A worker employed in the territory of a Member State by an undertaking
to which he is normally attached who is posted by that undertaking to
the territo~y of another Member State to perform work there for that
undertaking shall continue to be subject to the legislation of the first
Member State, provided that the anticipated duration of that work does
not exceed twelve months and that he is not sent to replace another
worker who has completed his term of posting;
(H) if the duration of the worlc to be done extends beyond the duration
originally anticipated, owing to unforeseeable circumstances, and
exceeds twelve months, the legislation of the first State shall
continue to apply until the completion of such work, provided that
the competent authority of the State in whose terri tory the worker
is posted or the body designated by that authority gives its consent;
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such consent must be requested before the end of the initial twelvemonth period. Such consent cannot, however, be given for a period
exceeding twelve months;
(b) a worker employed in international transport in the terri tory of two or
more Member States as a member of travelling or flying personnel and who
is working for an \Uldertaking which, for hire or reward or on its own
acco\Ult, operates transport services for passengers or goods by rail,
road, air or inland waterway and has its registered office or place of
business in the territory of a Member State, shall be subject to the
legislation of the latter State, with the following restrictions :
(i) where the said \Uldertaking has a branch or permanent representation
in the territory of a Member State other than that in which it has
its registered office or place of business, a worker employed by
such branch or agency shall be subject to the legislation of the
Member State in whose territory such branch or permanent representation is situated;
(ii) where a worker is employed principally in the territory of the Member
State in which he resides, he shall be subject to the legislation of
that State, even if the \Uldertaking which employs him has no registered
office or place of business or branch or permanent representation in
that territory;
(c) a worker, other than one employed in international transport, who normally
pursues his activity in the territory of two or more Member States shall be
subject
(i)

to the legislation of the Member State in whose territory he resides,
if he pursues his activity partly in that territory or if he is
attached to several \Uldertakings or several employers who have their
registered offices or places of business in the territory of different
Member States;

(ii) to the legislation of the Member State in whose territory is situated
the registered office or place of business of the undertaking or
individual employing him, if he does not reside in the territory
of any of the Member States where he is pursuing his activity;
(d) a worker who is employed in the territory of one Member State by an undertaking which has its registered office or place of business in the territory
of another Member State and which straddles the common frontier of these
States shall be subject to the legislation of the Member State in whose
territory the undertaking has its registered office or place of business.

••
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2.

Article

12(2)(8)

shall apply subject to the following exceptions and

circumstances :
(a) a worker employed by an

undertaking to which he is normally

attached, either in the territory of a Member State or on board
a vessel flying the flag of a Member State, who is posted by that
undertaking on board a vessel flying the flag of another Member
State to perform work there for that undertaking shall, subject

'I'

to the conditions provided in paragraph l(a), continue to be subject
to the legislation of the first Member State;
(b) a worker who, while not being habitually employed at sea, is employed
in the territorial waters or in a part of a Member State on a vessel
flying the flag of another Member State, but is not a member of the
crew, shall be subject to the legislation of the first State;
(c) a worker employed on board a vessel flying the flag of a Member State
and remunerated for such employment by an undertaking or a person
whose registered office or place of business is in the territory of
another Member State shall be subject to the legislation of the latter
State if he. is resident in the territory of that State, the undertaking
or person paying the remuneration shall be considered as the employer
for the purposes of the said legislation.

3. The provision of the legislation of a Member State under which a pensioner
who is pursuing a professional or trade activity is not subject to compulsory
insurance in respect of such activity shall also apply to a pensioner whose
pension was acquired under the legislation of another Member State, unless
the

person concerned expressly asks to be so subject by applying to the

institution designated by the competent authority of the first Member State.
Article 13
Rules concerning voll.mtary insurance or optional continued insurance
1. The provisions of Articles 11 and 12 shall not apply to voluntary insurance

or to optional continued insurance unless in respect of one of the sectors
referred to in Article

4 there exists in any Member State only a voluntary

scheme of insurance.
2. Where application of the legislations of two or more Member States entails
overlapping of insurance
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- Wl.der a compulsory insurance scheme and one or more vol'lmtary or optional
continued insurance schemes, the person concerned shall be subject exclusively to the compulsory insurance schemes;
- Wl.der two or more vol'lmtary or optional continued insurance schemes, the
person concerned ~join only the vol'lmtary or optional continued insurance
scheme for which he has opted.

3. However, in respect of invalidity, old age and death (pensions), the persqn
concerned may join the voluntary or optional continued insurance scheme of
a Member State, even if he is compulsorily subject to the legislation of
another Member State, to the extent that such overlapping is explicitly or
implicitly admitted in the first Member State.
Article 14
Exceptions to the provisions of Articles 11 to 13
Two or more Member States or the competent authorities of these States may, by
common agreement, provide for exceptions to the provisions of Articles 11 to
13 in the interest of certain workers or categories of workers.

.

..
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TITLE II - : SPECIAL PROVISIONS
CHAPTER 1
SICI<NESS AND MATERNITY

•
Section 1
Common provisions
1

Article 15
Aggregation of insurance periods or periods of employment or residence
1. The competent institution of a Member State whose legislation makes the
acquisition, retention or recovery of the right to benefits conditional
upon the completion of insurance periods or periods of employment or
residence shall, to the extent necessary, take account of insurance
periods or periods of employment or residence completed under the
legislation of any other Member State as if they were periods completed
'

'

under the legislation which it administers.
2. The provisions of paragraph 1 shall apply to seasonal workers, even in
respect of periods prior to any break in insurance exceeding the period
allowed by the legislation of the competent State, provided however that
the worker concerned has not ceased to be insured for a period exceeding
four months.
Section 2
Workers and members of their families

Article 16

.

Residence in a Member State other than the competent State - General rules
1. A wor.ker residing in the territory of a Member State other than the

competent State, who satisfies the conditions of the legislation of the
competent State for entitlement to benefits, taking account where appropriate
of the provisions of Article 15, shall receive in the State in which he is
resident :
(a) benefits in kind provided

on behalf of the competent institution by the

institution of the place of residence in accordance with the legislation
administered by that institution as though he were insured with.it;

..
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(b) cash benefits provided by the competent institution in accordance with
the legislation which it administers. However, by agreement between the
competent institution and the institution of the place of residence,
such benefits may be provided by the latter institution on behalf of
the former, in accordance with the legislation of the competent State.

•

2. The provisions of paragraph 1 shall apply by analogy to members of the
family permanently resident in the territory of a Member State other than
the one responsible, in so far as they are not entitled to such benefits
under the legislation of the State in the territory of which they are
permanently resident.
Where the members of the family reside in the territory of a Member State
under whose legislation the right to receive benefits in kind is not subject
to conditions of insurance or employment, benefits in kind which they receive
shall be considered as being on behalf of the institution with which the
worker is insured, unless the spouse or the person looking after the children
exercises a professional or trade activity in the terri tory of the said Member
State.
Article 17
Frontier workers and members of their families

Special provisions

A frontier worker may als obtain benefits in the territory of the responsible
State, Such benefits shall be issued by the responsible institution in accordance
with the legislation of that State, as though the worker were permanently resident
in it. Members of his family may receive benefits under the same condi tiona;
however, receipt of such benefits shall, except in an emergency, be conditional
upon an agreement between the States concerned or between the responsible authorities
of those States or, in its absence, on prior authorization by the responsible
institution.
Article 18
Stay in or transfer of residence to the competent State
1. The worker referred to in Article 16(1) who is staying in the territory of the
competent State shall receive benefits in accordance with the provisions of the
legislation of that State as though he were resident there, even if he has
already received benefits for the same case of sickness or maternity before
his stay.

't

..
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2. Paragraph 1 shall apply by analogy to the members of the family referred to
in Article 16(2).
However, where the latter reside in the territory of a Member State other

•

than the one

in whose territory the worker resides, benefits in kind shall

be provided by the institution of the place of stay on behalf of the institution of the place of residence of the persons concerned.

1

3. Paragraphs 1 and 2 shall not apply to frontier workers and the members of
their families.

4·· A worker and members of his family referred to in Article 16 who transfer
their residence to the territory of the competent State shall receive
benefits in accordance with the provisions of the legislation of that
State even if they have already received benefits for the same case of
sickness or maternity before transferring their residence.
Article 19
Stay outside the competent State - Return to or transfer of residence to another
Member State during sickness or maternity- Need to go to another Member State
in order to receive appropriate treatment.
1. A worker who satisfies the conditions of the legislation of the competent
State for entitlement to benefits, taking account where appropriate of the
provisions of Article 15, and :
(a) whose condition necessitates immediate benefits during a stay in the
territory of another Member State, or
(b) 'l'lho, having become entitled to benefits chargeable to the competent
institution, is authorized by that institution to return to the territory
of the Member State

wher~

he resides, or to transfer his residence to

the territory of another Member State, or
(c) who is authorized by the competent institution to go to the territory of
another Member State to receive there the treatment appropriate to his
condition, shall be entitled :
(i)

to benefits in kind provided on behalf of the competent institution
by the institution of the place of stay or residence in accordance
with the legislation which it administers, as though he were insured
with it; the length of the period during which benefits are provided
shall be governed however by the legislation of the competent State;
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(ii) to cash benefits provided b,y the competent institution in
accordance with the legislation which it a.dmini sters. However,
b,y agreement between the competent institution and the instit-

ution of the place of stay or residence, such benefits may be
provided by the latter institution on behalf ·of the former, in
accordance with the legislation of the competent State.
2. The authorization required 1.Dlder paragraph l(b) may be refused only of
it is established that movement of the person concerned would be prejudicial
to his state of health or the receipt of medical treatment.
-!'he authorization required 1.Dlder paragraph l(c) ma.y not be refused where the
treatment in question cannot be provided for the person concerned within the
territory of the Member State in which he resides.

3. The provisions of paragraphs 1 and 2 shall apply b,y analogy to members of a
worker's family.
However, for the purpose of applying paragraph l(a)(i) ant (o)(i) to the
members of the family referred to in Article 16(2) who reside in the territory
of a. Member State other than the one in whose territory the worker resides :
(a) benefits in kind shall be provided on behalf of the institution of the
Member State in whose terri tory the members of the family are residing
b,y the institution of the place of stay in accordance with the provisions

of the legislation which it administers as if the worker were insured there:
The period during which benefits are provided shall, however, be that laid
down under the legislation of the Member State in whose "territory the
members of the family are residing;
(b) the authorization required under paragraph l(c) shall be issued by the
institution of the Member State in whose territory the members of the
family are residing.
Article 20
Calculation of cash benefits
1. The competent institution of a Member State whose legislation provides that
the calculation of cash benefits shall be based on an aver&cooe wage or salary,
shall det·ermine that average wage or salary exclusively by reference to wages
or salaries confirmed as having been paid during the periods completed under
the said legislat:bn.

..

-

1~
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2. The competent institution of a Member State whose legislation provides
that the calculation of cash benefits shall be based on a standard wage
or salary, shall take account exclusively of the standard wage or salary
or, where appropriate, of the average of the standard wages or salaries
•

for the periods completed under the said legislation.

3. The competent institution of a Member State under whose legislation the
amount of cash benefits varies with the number of members of the family,

f

shall also take into account the members of the family of the person
concerned •vho are resident in the territory of another Member State as if
they were resident in the territory of the competent State.
Article 21
Substantial benefits in kind
1. Where the right of a worker or a member of his family to a prosthesis, a
major appliance or other substantial benefits in kind has been recognized

•

by the institution of a Member State before he becomes insured with the
institution of another Member State, the said worker shall receive such
benefits at the expense of the first institution, even if they are granted
after he becomes insured with the second institution.
2. The list of benefits to which the provisions of paragraph 1 apply shall be
that

dra~m

up by the Administrative Commission on Social Security for Migrant

Workers referred to in Article 80 of Regulation No 1408/71 and defined in
Article l(u) of this Decision.
Section 3
Unemployed persons and members of their families
Article 22
1. The provisions of Article 16 shall apply by analogy to totally unemployed
frontier workers satisfying the conditions of the legislation of the competent
State for entitlement to sickness insurance benefits, as also to members of
their families.
2. Where an unemployed person other than those referred to in paragraph 1 satisfies
the conditions laid down by the legislation of the Member State responsible for
the cost of unemployment benefits for entitlement to sickness and maternity
benefits, taking account where necessary of the provisions of Article 15, the
members of his family shall receive these benefits, whichever the Member State
on whose territory they are permanently or temporarily resident. Such benefits
shall be issued :
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{i)

..

with regard to benefits in kind, by the institution of the place of
pemanent or temporary residence in accordance with the legislation
which it applies, on behalf of the responsible institution of the
Member State which is to bear the cost of unemployment benefit;

{ii) with regard to cash benefits, by the responsible institution of the
Member State which is to bear the cost of tmemployment benefit, tmder
the provisions of the legislation which it applies.
Section 4
Pension claimants and members of their families
Article 23
Right to benefits in kind in cases of cessation of the right to benefits from
the institution which was last competent
1. A worker, members of his family or his survivors who, during the investigation
of a claim, cease to be entitled to benefits in kind under the legislation of
the Member State last competent, shall nevertheless receive such benefits under
the follovring conditions : benefits in kind shall be provided in accordance
with the legislation of the Member State in whose territory the person or
persons concerned reside, provided that they are entitled to such benefits
tmder that legislation or would be entitled to "them under the legislation of
another Member State if they were residing in the territory-of that State,
taking accotmt where appropriate of the provisions of Article 15.
2. A pension claimant who is entitled to benefits in kind under the legislation
of a Member State which obliges the person concerned to pay sickness insurance
contributions himself during the investigation of his pension claim shall cease
to be entitled to benefits in kind at the end of the second month for which he
has not paid the contributions due.

3. Benefits in kind provided pursuant to paragraph 1 shall be chargeable to the
institution which has collected contributions pursuant to paragraph 2; where
no contributions are payable tmder paragraph 2, the institution responsible
for the cost of the benefits in kind shall, after awarding the pension pursuant
to Article 25, reftmd the amotmt of the benefits provided to the institution of
the place of residence.

•

..
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Section

5

Pensioners and members of their families
Article 24

•

Pensions payable under the legislation of several Member States where a
right to benefits is enjoyed in the country of residence •

•

A pensioner who is entitled to draw pensions under the legislation of two
or more Member States, of which one is that of the Member State in whose
terri tory he resides, and who is entitled to benefits under the legislation
of the latter Member State, taking account where appropriate of the provisions
of Article 15 and Annex V shall, with the members of his family, receive such
benefits from the institution of the place of residence and at the expense of
that institution as though the person concerned were a pensioner whose pension
was payable solely under the legislation of the latter Member State.
Article 25
'

'

Pensions payable under the legislation

of one or more States, in cases where

entitlement to such benefits does not exist in the country of permanent
residence.
1. The holder of pension rights tmder the legislation of one or more Member

States who is not entitled to benefits under' the legislation of the Member
State in whose territory he is permanently resident shall nevertheless
receive such benefits for himself and for members of his family, in so far
as he would, taking account where appropriate of the provisions of Article
15 and Annex V, be entitled to those benefits under the iegislation
of the
,
single Member State or one at least of the several Member States responsible
in the pensions field, had he been permanently resident in the terri tory of

.

the State in question. Benefits shall be issued under the following
conditions

.

1

(a) benefits in kind shall be issued on behalf of the institution referred
to in paragraph 2 by the institution of the place of permanent residence
as though the person concerned were the holder of pension rights under
the legislation of the State on whose territory he is permanently resident
and were entitled to such benefits;
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(b) cash benefits shall were appropriate be issued by the responsible
institution determined by the rules of paragraph 2, in accordance with
the legislation applied by it. However, upon agreement between the
responsible institution and the institution of the place of permanent
residence, such benefits may be issued by the latter institution on
behalf of the fo:nner, in accordance with the legislation of the State
responsible.
2. In the cases covered by paragraph 1, the cost of benefits in kind shall be
borne by the institution determined according to the following rules :
(a) where the pensioner is entitled to the said benefits under the legislation
of a single Member State, the cost shall be borne by the competent institution of that State,
(b) where the pensioner is entitled to the said benefits under the legislations
of two or more Member States the cost thereof shall be borne by the competent institution of the Member State to whose legislation the pensioner has
been subject for the longest period of time; should the application of this
rule result in several institutions being responsible for the cost of
benefits the cost shall be borne by the institution administering the
legislation to which the pensioner was last subject.
Article 26
Pensions payable under the legislation of one or more of the Member States other
than the country of residence where a right to benefits is enjoyed in the latter
country.
Where the pensioner entitled to a pension under the legislation of one Member
State, or pensions under the legislations of two or more Member States, resides
in the territory of a Member State under whose legislation the right to receive
benefits in kind is not subject to conditions of insurance or employment, nor is
any pension payable, the cost of benefits in kind enjoyed by him and members of
his family shall be borne by the institution of one of the Member States competent
in respect of pensions, determined according to the rules laid down in Article 25
(2), to the extent that the pensioner and members of his family would have been
entitled to such benefits under the legislation administered by the said institution if they resided in the territory of the Member State where that institution
is situated.

•

..
Article 21
Permanent residence of members of the family in a State other than the one
in which the pensioner is permanently resident - Transfer of permanent
residence to the State where the pensioner is permanently resident.
1. Members of the family of the holder of pension rights under the legislation
of one or more Member States, who are permanently resident in the territory
of a Member State other than the one in which the pensioner is permanently
resident, shall receive benefits as though he were permanently resident in
the same terri tory as the members of his family, in so far as he is entitled
to the said benefits under the legislation of a Member State. Benefits shall
be issued under the following conditions :
{a) benefits in kind shall be issued by the institution of the place of permanent
residence of the members of the family in accordance with the legislation
applied by that institution, the cost being borne by the institution of
the pensioner's place of residenceJ
(b) cash benefits shall where appropriate by issued by the responsible institution determined by the provisions of Article 24 or Article 25(2), in
accordance with the legislation applied by it. However, upon agreement
between the responsible institution and the institution of the place of
permanent residence of the members of the family, such benefits may be
issued by the latter institution on behalf of the former, in accordance
with the legislation of the State responsible.
2. Members of the family covered by paragraph 1 who transfer their permanent
residence to the territory of the Member State where the pensioner resides,
shall receive :
(a) benefits in kind under the provisions of the legislation of that State,
even if they have already received benefits for the same case of sickness
or maternity before transferring their permanent residence;
(b) cash benefits issued where appropriate by the responsible institution
determined by the provisions of Article 24 or of Article 25(2), in accordance with the legislation applied by it. However, upon agreement between
the responsible institution and the institution of the place of permanent
residence of the pensioner, such benefits may be issued by the latter
institution on behalf of the former, in accordance with the legislation
of the State responsible.
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Article 28
Substantial benefits in kind
The provisions of Article 21 shall apply by analogy to pensioners.
Article 29
Temporary residence of the pensioner and/or members of his family in a State
other than that in which they are pennanently resident.
A pensioner entitled to draw a pension or pensions under the legislation of
one or more Member States who is also entitled to benefits under the legislation
of one of those States shall, with members of his family, who are staying in the
territory of a Member State other than the one in which they reside, receive
{a) benefits in kind issued by the institution of the place of temporary residence,
under the provisions of the legislation applied by it, the cost being borne by
the institution of the pensioner's place of permanent residence;:
{b) cash benefits issued where appropriate by the responsible institution, determined by the provisions of Article 24 or Article 25(2), in accordance with the
legislation applied by it. HolV"ever, follolV"ing an agreement between the responsible institution and the institution of the place of temporary residence,
these benefits may be issued by the latter institution on behalf of the former,
in accordance with the legislation of the State responsible.
Article 30
Special provisions concerning responsibility for the cost of benefits provided for
former frontier workers, members of their families or their survivors.
The cost of benefits with which a pensioner who is a fonner frontier worker or the
survivor of a frontier worker is provided under Article 24, and the cost of
benefits l'lith which the members of his family are provided under Article 24
or 29 shall, where the frontier worker was working as such for the three months
immediately preceding the date on which the pension became payable an the date
of his death, be divided equally between the institution of the pensionet 1 s place
of residence and that with which he was last insured.

..

..
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Article 31
Contributions payable by pensioners
The institution responsible for payment of a pension, and beloQing to a Member
State whose legislation provides for deductions from pensions in respect of
contributions for sickness and maternity shall be authorized to make such
deductions from the pension payable by such institution, calculated in accorr

I

dance with the legislation concerned to the extent that the cost of the benefits
under Articles 24, 25, 26,

21, 29 and 30 are to be borne by an institution of

the said Member State.
Article 32
General provisions
The provisions of Articles 24 to 31 shall not apply to a pensioner or to members
of his family who are entitled to benefits under the legislation of a Member
State as a result of pursuing an occupational activity. In such a case, the
person concerned shall be considered as a worker or as a member of a worker's
family for the purposes of this Chapter.
Section 6
Miscellaneous provisions
Article 33
Scheme applicable where there are a number of schemes in the country of residence
or stay- Previous illness -Maximum period during which benefits are granted.
1. Where the legislation of the country of stay or residence contains several
sickness or maternity insurance schemes, the provisions applicable under
Articles 16, 18(1), 19, 22, 23, 25(1), 27(1) or Article 29 shall be those
of the scheme covering manual workers in the steel industry. Where, however,
the said legislation includes a special scheme for workers in mines and
similar undertakings, the provisions of such scheme shall apply to that
category of workers and members of their families provided the institution
of the place of stay or residence to which application is made is competent
to administer such scheme.

..
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2. Where under the legislation of a Member State, the granting of benefits is
conditional upon the origin of the illness, that condition shall apply
neither to workers nor to the members of their families to whom this
Decision applies, regardless of the Member State in whose territory they
reside.

3. Where the legislation of a Member State fixes a maximum period for the
granting or benefits, the institution which administers that legislation
~
I

may, where appropriate, take account of the period during which the
benefits have already been provided by the institution of another Member
State for the same case of sickness or maternity.
Section 1
Reimbursement between institutions
Article 34
1. Without prejudice to the provisions of Article 30, benefits in kind provided
pursuant to this Chapter by the institution of one Member State on behalf of
the institution of another Member State shall be fully refunded.
2. The funds referred to in paragraph 1 shall be determined and made in accordance
with the procedure provided for by the Decision referred to in Article

85,

either on production of proof of actual expenditure or on the basis of lumpawn

payments.

In the latter case, the lump-sum payments shall be such as to ensure that the
refund is as close as

po~sible

to actual expenditure.

3. Two or more Member States, or the competent authorities of those States, may
provide for other methods of reimbursement or may waive all reimbursement
between institutions under their jurisdiction.

..
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CHAPTER 2

INVALIDITY
Section 1
Workers subject only to legislations under which
the amount of invalidity benefits is independent
of the duration of insurance periods
Article 35
General provisions
1. A worker who has been successively or alternately subject to the legislations
of two or more Member States and who has completed insurance periods exclusively ur.der legislations according to which the amount of invalidity benefits is
independent of the duration of insurance periods, shall receive benefits in
accordance with Article

37.

2. Annex III, Part A, lists legislations of the kind mentioned in paragraph 1
which are in force in the territory of each of the Member States concerned.
Article 36
Aggregation of insurance periods
1. The competent institution of a Member State whose legislation makes the acquisition, retention or recovery of the right to benefit conditional upon the
completion of insurance periods shall take account, to the extent necessary,
of insurance periods completed under the legislation of any other Member States,
as though they had been completed under its

O\\'Il

legislation.

2. \there the legislation of a Member State mru:es the granting of certain benefits
conditional upon the insurance periods having been completed in an occupation
which is subject to a special scheme or, where appropriate, in a specific
employment, insurance periods completed under the legislations of other
Member States shall be taken into account for the granting of these benefits
only if completed under a corresponding scheme or, failing this, in the same
occupation or, where appropriate, in the same employment. If, account

having

been taken of the periods thus completed, the person concerned does not satisfy
the conditions for receipt of these benefits, these periods shall be taken into
account for the granting of the benefits under the general scheme or, failing
this, under the scheme applicable to manual or clerical workers, as appropriate.
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Article 37
Award of benefits
1. The institution of the Member State, whose legislation was applicable at the
time when incapacity for work followed by invalidity occurred, shall determine,
in accordance with that legislation, whether the person concerned satisfies the
conditions for entitlement to benefits, taking account where appropriate of the
provisions of Article 36.
2. A person who satisfies the condi tiona referred to in paragraph 1 shall obtain
the benefits exclusively from the said institution, in accordance with the
legislation which it administers.

3. A person who does not satisfy the conditions referred to in paragraph 1 shall
receive the benefits to which he is still entitled under the legislation of
another Member State, taking account where appropriate of the provisions of
Article 36.

4. If the legislation applicable under paragraph 2 or 3 provides that the amount
of the benefits shall be determined taking into account the existence of
members of the family other than the children, the competent institution shall
also take into consideration the members of the family of the person concerned
who are residing in the territory of another Member State or of Tunisia/Morocco/
Algeria/Portugal, as if they were residing in the territory of the competent
State.
Section 2
Workers subject either exclusively to legislations
according to which the amount of invalidity benefit
depends on the length of periods of insurance or
residence to the legislations of this type and of
the type referred to in Section 1.
Article 38
General provisions
1. A worker who has been successively or alternately subject to the legislations
of two or more Member States, of which at least one is not of the type referred
to in Article 35(1), shall receive benefits under the provisions of Chapter 3,
which shall apply by analogy, taking into account the provisions of paragraph 4.

..

..
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2. However, a worker who suffers incapacity for \vork followed by invalidity
while subject to a legislation listed in Annex III, Part A, shall receive
benefits in accordance with Article 35(1) on two conditions
- that he satisfies the conditions of that leeislation or other legislations
of the same type, taking account where appropriate

o~

the provisions of

Article 36, but without having recourse to insurance periods completed
under legislations not listed in Annex III, Part A, and
-that he does not satisfy the conditions for entitlement to benefits under
a legislation not listed in Annex III, Part A.
3.(a) For the purpose of determiningthe right to benefits under the legislation
of a Member State, listed in Annex III, Part A, which makes the granting
of invalidity benefits conditional upon the person concerned during a
specified period having received cash sickness benefit or having been
incapable of work, where a worker who has been subject to that legislation
suffers incapacity for work followed by invalidity while subject to the
legislation of another Member State, account shall, without prejudice to
Article 35(1), be taken of :
(i)

any period during which, in respect of that incapacity for work, he
has, under the legislation of the second Member State, received cash
sickness benefits or, in lieu thereof, continued to receive his wage
or salary,

(ii) any period during which, in respect of the invalidity which followed
that incapacity for work, he has received invalidity benefits under
the legislation of the second Member State,
as if it were a period during which cash sickness benefits were paid to
him under the legislation of the first Member State or during which he was
incapable of work within the meaning of that legislation.
(b) The right to invalidity benefits under the legislation of the first Member
Sta~e

shall be acquired either upon expiry of the preliminary period of

compensation for sickness as required by that legislation or upon expiry
of the preliminary period of incapacity for work as required by that
legislation, and at the earliest :
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(i)

on the day on which the right to invalidity benefits is acquired
under the legislation of the second Member State, or

(ii) on the day following the last day on which the person concerned
is entitled to cash sickness benefits under the legislation of
the second Member State.

4. A decision taken by an institution of a Member State concerning the degree
of invalidity of a claimant shall be binding on the institution of any
other Member State concerned, provided that that concordance between the
legislations of these States on conditions relating to the degree of
invalidity is acknowledged in Annex IV.
Section 3
Aggravation of invalidity
Article 39
1. The case of aggravation of an invalidity for which a worker is receiving
benefits under the legislation of a single Member State, the following
provisions shall apply :
(a) if the person concerned has not been subject to the legislation of
another Member State since

receiving benefits, the competent institution

of the first State shall be bound to grant the benefits, taking the
aggravation into account, in accordance with the legislation which it
administers;
(b) if the person concerned has been subject to the legislation of one or
more Member States since receiving benefits, the benefits shall be
granted to him, taking the aggravation into account, in accordance with
Article 35(1) or Article 38(1) or (2) as appropriate;
(c) if the total amount of the benefit or benefits payable under subparagraph
(b) is lower than the amount of the benefit which the person concerned
was receiving at the expense of the institution previously liable for
payment, such institution shall be bound to pay him a supplement equal
to the difference between the two amounts;
(d) if, in the case referred to in subparagraph (b), the person concerned is
not entitled to benefits at the expense of an institution of another
Member State, the competent institution of the first State shall be bound
to grant the benefits, according to the legislation of that State, taking
into account the aggravation and, where appropriate, the provisions of
Article 36.

..

~-

..

2. In cases of aggravation of an invalidity for which a worker is receiving
benefits under the legislations of two or more Member States, the benefits
shall be granted to him, taking the aggravation into account, in accordance
with the provisions of Article 38(1).
Section 4
Resumption of provisions of benefits after suspension
or withdrawal - Conversion of invalidity benefits into
old-age benefits
Article 40
Determination of the institution responsible for the provision of benefits where
provision of invalidity benefits is resumed.
1. If provision of benefits is to be resumed after their suspension such provision
shall, without prejudice to Article 41, be the responsibility of the institution
or institutions which were responsible for provision of the benefits at the time
of their suspension.
2. If, after withdrawal of benefits, the condition of the person concerned warrants
the granting of further benefits, they shall be granted in accordance with the
provisions of Article 35(1) or Article 38(1) or (2), as appropriate.
Article 41
Conversion of invalidity benefits into old-age benefits
1. Invalidity benefits shall be converted into old-age benefits, where appropriate,
under the conditions laid down by the legislation or legislations under which
they were granted, and in accordance with the provisions of Chapter 3.
2. Any institution of a Member State which is responsible for providing invalidity
benefits shall, where a person receiving invalidity benefits can, by virtue of
Article

47, establish a claim to old-age benefits under the legislation of

other Member States, continue to provide such person with the invalidity benefits
to which he is entitled under the legislation which it administers until the
provisions of paragraph 1 become applicable as regards that institution.

..
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3. However, if in the case referred to in paragraph 2 the invalidity benefits
have been granted pursuant to Article 37, the institution remaining responsible
for providing those benefits may apply Article 47(l)(a) as if the recipient of
the said benefits satisfied the conditions of the legislation of the Member
State concerned for entitlement to old-age benefits, by substituting for the
theoretical amount referred to in Article 44(l)(a) the amount of
benefits due from the said institution.

the invalidity
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CHAPTER 3

OLD AGE AND DEATH (PENSIONS)
Article 42
General provisions for the award of benefits when a worker has been subject
to the legislation of two or more Member States.

'

1. The rights to benefits of a worker who has been subject to the legislation
of two or more Member States, or of his survivors, shall be determined in
accordance with the provisions of this Chapter.
2. Subject to the provisions of Article

47, when a claim for the award of a

benefit is lodged, such award must be made having regard to all the legislations to which the worker has been subject. Exception shall be made to
this rule if the person concerned expressly asks for postponement of the
award of old-age benefits to which he would be entitled under the legislation
of one or more Member States.
Article 43
Recognition of periods of insurance or residence completed under the legislations
to which a worker has been subject, for the acquisition, retention or recovery
of entitlement to benefits.
1. An institution of a Member State whose legislation makes the acquisition,

retention or recovery of the rights to benefits conditional upon the completion of insurance periods or periods of residence shall take into account, to
the extent necessary, insurance periods or periods of residence completed under
the legislation of any Member State, as though they had been completed under the
legislation which it administers.
2. Where the legislation of a Member State makes the granting of certain benefits
conditional upon the insurance periods having been completed in an occupation
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subject to a special scheme or, where appropriate, in a specific employment,
periods completed under the legislations of other Member States shall be taken
into account for the granting of such benefits only if completed under such a
scheme or, failing this, in the same occupation or, where appropriate, in the
same employment. If, taking into account periods thus completed, the person
concerned does not satisfy the conditions for receipt of these benefits, those
periods shall be taken into account for the granting of benefits under the
general scheme or, failing this, under the scheme applicable to manual or
clerical workers, as appropriate.

3. Where the legislation of a Member State which makes the granting of benefits
conditional upon a worker being subject to its legislation at the time when
the risk materializes has no requirements as to the length of insurance periods
either for entitlement to or calculation of benefits, any worker who is no
longer subject to that legislation shall for the purposes of this Chapter, be
deemed to be still so subject at the time when the risk materializes, if at
that time he is subject to the legislation of another Member State.
Article

44

Award of benefits
1. Without prejudice to the provisions of paragraph 2 of this Article, where a
worker has been subject to the legislation of any Member State and where he
satisfies the conditions for entitlement to benefits, taking account, where
appropriate, of the provisions of Article

43 and/or Article 38(3), the competent

institution of that Member State shall apply the following rules :
(a) the institution shall calculate the theoretical amount of benefit that the
person concerned could claim if all the insurance periods or periods of
residence completed under the legislation of the Member States to which
the worker has been subject had been completed in the State in question
and under the legislation administered by it on the date the benefit is
awarded. If, under that legislation, the amount of the benefits does not
depend on the length of the periods completed then that amount shall be
taken as the theoretical amount referred to in this subparagraph.
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(b)

the institution shall then establish the actual amomt of the benefit
on the basis of the theoretical amomt referred to in the preceding
subparagraph, pro rata with the length of the periods of insurance
or residence completed before the occurrence of the event insured
against under the legislation applied by it, as

c~mpared

with the

total length of the periods of insurance and residence completed
under the legislations of all the Member States concerned before
the occurrence of that event;
(c)

if the total length of the periods of insurance and residence completed
before the occurrence of the event insured against under the legislations
of all the Member States concerned is longer than the maximum period required by the legislation of one of these States for receipt of the full
benefit, the responsible institution of that State shall, when applying
the provisions of this paragraph, take into consideration this maximum
period instead of the total length of the periods completed; this method
of calculation must not result in imposing on that institution the cost
of a benefit greater than the full benefit provided for by its own legislation;

(d)

the procedure for taking into account overlapping periods vthen applying
the

ru~es

of calculation referred to in this paragraph shall be laid

dovm in the Decision referred to in Article

85.

2. However, the provisions of paragraph l shall not apply to the benefits listed
in Annex III, Part B, in respect of which the conditions for_entitlement are
satisfied without the need to apply the provisions of Article 38(3) or Article

43, as the case may be. In this case, the competent institution of the :Member
State concerned shall, in accordance with the provisions of the legislation
it administers, determine the amount of the benefit proportionate to the total
length of the periods of insurance or of residence to be taken into account
under that legislation.
Article 45
Additional provisions for the calculation of benefits
1. For the calculation of the theoretical amount referred to in Article 44(l)(a),
the follotving rules shall apply :
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(a) where, under the legislation of a Member State, benefits are calculated
on the basis of an average wage or salary, an average contribution, an
average increase or on the ratio which existed, during the insurance
periods, between the claimant's gross wage or salary and the average
gross wage or salary of all insured persons other than apprentices, such
average figures or ratios shall be determined by the competent institution
of that State solely on the basis of the insurance periods completed under
the legislation of the said State, or the gross wage or salary received by
the person concerned during those periods only;
(b) where, under the legislation of a Member State, benefits are calculated
an the basis of the level of wages or salaries, contributions or increases
in contributions, the responsible institution of that State shall determine
the wages or salaries, contributions and increases to be taken into account
in respect of the periods of insurance or residence an the basis of the
average wages or salaries, contri butians and increases recorded in respect
of the insurance periods completed under its own legislation;
(c) where, under the legislation of a Member State, benefits are calculated on
the basis of wages or salaries or of lump-sum payments, the responsible
institutions of that State shall consider the wages or salaries or lump-sum
payments to be taken into account in respect of periods of insurance or
residence completed under the legislations of other Member States as equal
to the wages or salaries of lump-sum payments or, where appropriate, to the
average of the wages or salaries or lump-sum payments corresponding to the
insurance periods completed under its own legislation;
(d) where, under the legislation of a Member State, benefits are calculated for
some periods on the basis of the amount of wages or salaries, and for other
periods on the basis of wages, salaries or lump-sum payments, the responsible
institution of that State shall, in respect of periods of insurance or
residence completed under the legislations of other Member States, take
into account the wages, salaries or lump-sum payments determined in accordance with the provisions of (b) or (c) above or, as appropriate, the
average of such wages, salaries or lump-sum payments; if benefits are
calculated on the basis of wages, salaries or lump-sum payments for all
periods completed under its own legislation, the responsible institution
shall consider the wages or salaries to be taken into account in respect
of the periods of insurance or residence completed under the legislations
of other Member States as being equal to the notional wages or salaries
corresponding to such wages, salaries or lUII'lp"osum payments.-
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2. The legislative provisions of a Member State concerning the reassessment
of the factors taken into account for the calculation of benefits shall
apply, as necessary, to the factors to be taken into account by the responsible institution

•

of that State, in accordance vath the provisions of

paragraph 1, in respect of the periods of insurance or residence completed
under the legislation of other Member States.

3. If, under the legislation of a Member State, the amount of benefits is
determined taking into account the existence of members of the family other
than children, the competent institution of that State shall also take into
consideration the members of the family of the person concerned who are
residing in the territory of another Member State as if they were residing
in the territory of the competent State.
Article

46

Periods of insurance or of residence of less than a year
1. Notwithstanding the provisions of Article 44(1), if the total length of the
periods of insurance or residence completed under the legislation of a Member
State does not amount to a year and if, taking into account these periods
alone, no entitlement to benefit is acquired under the provisions of that
legislation, the institution of that State shall not be obliged to grant
benefits in respect of those periods.
2. The competent institution of each of the other Member States concerned shall
take into account the periods referred to in paragraph l, for the purposes
of applying the provisions of Article 44(1) excepting those of subparagraph

(b).
3. If the effect of applying the provisions of paragraph 1 is to relieve of
their obligations all the institutions of the Member States concerned,
benefits shall be granted exclusively under the legislation of the last
of those States whose conditions are satisfied, as if all the periods of
insurance and residence completed and taken into account in accordance with
the provisions of Article 43(1) and (2) had been completed under the legislation of that State.
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Article 47
Calculation of benefits when the interested person does not simultaneously
satisfy the conditions of all the le6Elations under which periods of insurance
or of residence have been completed.
1. If, at a given time, the person concerned does not satisfy the conditions
laid

do~n

for the provision of benefits by all the legislations of the Member

States to t'lThich he has been subject, taking into account where appropriate
the provisions of Article

43, but satisfies the conditions of one or more of

them only, the follm'ling provisions shall apply :
(a) each of the competent institutions administering a legislation whose
conditions are satisfied shall calculate the amount of the benefit due,
in accordance with the provisions of Article

44·

(b) hovfever,
(i)

if the interested person satisfies the conditions of at least two
legislations without there being any need to resort to periods of
insurance or residence completed under legislations tvhose conditions
arc not satisfied, these periods shall not be taken into account for
the purposes of Article 44(1);

(ii) if the interested person satisfies the conditions of only one legislation t'lithout there beinG any need to resort to periods of insurance
or of residence completed under leejslations whose conditions are not
satisfied, the amount of the benefit payable shall be calculated in
accordance with the provisions of the only legislation whose conditions
are satisfied and taking account only of the periods completed under
that legislation.
2. The benefit or benefits mvarded under one or more of the legislations in question
in the case referred to in paragraph 1, shall be recalculated automatically in
accordance t·.ri th Article 44, as and when the conditions required by one or more
of the other legislations to which the person concerned had been subject are
satisfied, taking into accotmt as appropriate the provisions of Article

43.

..
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3. A recalculation shall automatically be made in accordance with paragraph 1,
and without prejudice to Article .38(2), when the conditions required by one
or more of the legislations concerned are no longer satisfied.
Article

48

Revalorization and recalculation of benefits
1. If, by

~eason

of an increase in the cost of living or changes in the level

of wages or salaries or other reasons for adjustment, the benefits of the
States concerned are altered by a fixed percentage or amomt, such percentage
or amomt must be applied directly to the benefits determined mder Article

44, without the need for a recalculation in accordance with the provisions
of that Article.
2. On the other hand, if the method of determining, or the rules for calculating
benefits should be altered, a recalculation shall be carried out in accordance
with Article 44•
Article 49
Special provisions applying to workers who have been subject to the legislation
of two or more Member States, of which at least one is bomd by a social security
convention with Tunisiajl~orocco/Algeria/Pvrtugal.
1.

Where a l-rorker has been subject to the legislation of two or more Member States,
of which at least one is bound by a bilateral social security convention with
Tunisia/l~orocco/Algeria/Portugal, the competent institution of each Member State

so bomd shall award the benefit in accordance \"lith the provisions thereof.
2. Where appropriate, a supplement equal to the difference between the amomt of
the benefit provided for in paragraph l and the amount of the benefit determined
mder Article 44(1) shall be paid in addition to that benefit.
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3. Where a supplement is payable in accordance with paragraph 3 of this Article,
the provisions of Article

48 shall apply to the full amount of the benefit

payable by the Member State concerned.

4. Where the competent institution of aMember State calculates benefits
directly, in accordance with a social security convention concluded with
Tunisia/Morocco/Algeria/Portugal, these benefits shall be awarded exclusively
in accordance \'lith the provisions of that convention.

..
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CHAPTER 4

ACCIDENTS AT WORK .AND OCCUPATIONAL
DISEASES

Section 1

.

Right to benefits
Common provision
Article 50
Residence in a Member State other than the competent State - General Rules
A worker who sustains an accident at work or contracts a occupational disease,
and who is residing in the territory of a Member State other than the competent
State, shall receive in the State in which he is residing
(a) benefits in kind, provided on behalf of the competent institution by the
institution of his place of residence in accordance with the legislation
which it administers as if he were insured with it;
(b) cash benefits provided by the competent institution in accordance with the
legislation which it administers. However, by agreement between the competent
institution and the institution of the place of residence, these benefits may
be provided by the latter institution on behalf of the former in accordance
with the legislation of the competent State.
Article 51
Frontier workers - Special rule
A frontier worker may also obtain benefits in the territory of the competent
State. Such benefits shall be provided by the competent institution in accordance
with the legislation of that State, as ifthe worker were residing there.
Article 52
Stay in or transfer of residence to the competent State
1. A worker covered by Article 52 who is staying in the territory of the competent
State shall receive benefits in accordance with the legislation of that State,
even if he has already received benefits before his stay. This provision shall
not, however, apply to frontier workers.

'
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2. A worker covered by Article 50 who transfers his place of residence to
the territory of the competent State shall receive benefits in accordance
with the legislation of that State, even if hems already received benefits
before transferring his reSidence.
Article 53
Stay outside the competent State - Return to or transfer of residence to
another Member State after sustaining an accident or contracting an occupational
disease -Need to go to another Member State in order to receive appropriate
treatment
1. A worker who sustains an accident at work or contracts an occupational disease
and:
(a) who is staying in the territory of a Member State other than the competent
State, or
(b) who, after having become entitled to benefits at the expense of the
competent institution, is authorized by that institution to return to
the territory of the Member State where he is resident, or to transfer
his place of residence to the territory of another Member State or,
(c) who is authorized by the competent institution to go to the territory of
another Member State in order to receive there the treatment appropriate
to his condition,
shall be entitled

1

(i)

to benefits in kind provided on behalf of the competent institution
by the institution of the place of stay or residence in accordance
with the legislation administered by that institution as though he
were insured with it, the period during which benefits are provided
shall, however, be governed by the legislation of the competent State;
(ii) to cash benefits provided by the competent institution in accordance
with the legislation which it administers. However, by agreement between
the competent institution and the institution of the place of stay or
residence, those benefits may be provided by the latter institution on
behalf of the former institution, in accordance with the legislation
of the competent· State.
2. The authorization required under paragraph l(b) may be refused only if it is
established that movement of the person concerned would be prejudicial to his
state of health or to· the medioal treatment being given.

..
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T.he authorization required under paragraph l(c) may not be refused where the
treatment in question cannot be given to the person concerned in the territory
of the Member State in which he resides.
Article 54
Accidents while travelling
accident while travelling which occurs in the terri tory of a Member State
other than the competent State shall be deemed to have occurred in the territory
of the competent State~

An

Article 55
Benefits for an occupational disease where the person concerned has been exposed
to the same risk in several Member States.
1. When a person who has contracted an occupational disease has, under the
legislation of two or more Member States, pursued a professional or trade
activity likely to cause that disease, the benefits that he or his survivors
may claim shall be awarded exclusively 1mder the legislation of the last of
these States whose conditions are satisfied, taking into account, where
appropriate, the provisions of paragraphs 2 and 3.
2. If, under the legislation of a Member State, the granting of benefits in
respect of an occupational disease is subject to the condition that the
disease in question was first diagnosed within its territory, such condition
shall be deemed to be fulfilled if the disease was first diagnosed in the
territory of another Member State.
3. In cases of sclerogenic pneumoconiosis, the following provisions shall apply

t

(a) if under the legislation of a Member State the granting of benefits in
respect of an occupational disease is subject to the condition that the
disease in question was diagnosed within a specific time limit following
cessation of the last activity which was likely to cause such a disease,
the competent institution of that State, in examining the time at which
such activity was pursued shall take into acco1mt, to the extent necessary,
similar activities pursued under the legislation of any other Member State,
as if they had been pursued under the legislation of the first State;
(b) if under the legislation of a Member State the granting of benefits in
respect of an occupational disease is subject to the condition that the
activity likely to cause the disease in question was pursued for a certain

..
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length of time, the competent institution of that State shall take
into account, to the extent necessary, periods during which such
activity was pursued under the legislation of any other Member State,
as if it had been pursued under the legislation of the first State;
(c) The cost of benefits in cash including pensions shall be divided between
the responsible institutions of the Member States in whose territory the
interested person practised an occupation liable to encourage the disease.
This division shall be carried out pro rata with the length of the periods
of old-age insurance or of residence referred to in Article 43(1) completed
under the legislation of each of the States in relation to the total length
of the periods of old-age insurance or of residence

completed under the

legislation of all the States on the date on which the benefits commenced.
Article 56
Calculation of cash benefits

1. The competent institution of a Member State whose legislation provides that the
calculation of cash benefits shall be based on an average wage or salary shall
determine such average wage or salary exclusively by reference to wages or
salaries recorded during the periods completed under the said legislation.
2. The competent institution of a Member State whose legislation provides that
the calculation of cash benefits shall be based on a standard wage or salary
sha:;.l take account exclusively of the standard 'l'lage or salary or, where
appropr~ate,

of the average of the standard v1ages or salaries corresponding

to the periods completed under the said legislation.

3. The competent institution of a Member State whose legislation provides that the
amount of cash benefits shall vary with the number of

members in the family

shall take into account also the members of the family of the person concerned
who are residing in the terri tory of another Member State or in the terri tory
of Tunisia/Morocco/Algeria/Portugal, as if they \vere residing in the territory
of the competent State.
Article 57
Costs of transporting a person who has sustained an accident at work or is suffering
from an occupational disease
1. The competent institution of a Member State whose legislation provides for meeting

the costs of transporting a person who has sustained an accident at work or is
suffering from an occupational disease, either to his place of residence or to

..
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a hospital, shall meet such costs to the corresponding place in the territory
of another Member State where the person resides, provided that that institution
gives prior authorization for such transport, duly taking into account the
reasons justifying it. Such authorization shall not be required in the case
of a frontier worker.
2. The competent institution of a Member State whose legislation provides for

'

the costs of transporting the body of a person killed in an accident at work
to the place of burial shall, in accordance with the legislation which it
administers, meet such costs to the corresponding place in the territory of
another Member State, where the person was residing at the time of the accident.
Section 2
Aggravation of an occupational disease for which
the benefit has been awarded
Article 58
1. In the event of aggravation of an occupational disease for which a worker has
received or is receiving benefit under the legislation of a Member State, the
following rules shall apply :
(a) if the worker has not, while in receipt of benefits, been in employment
under the legislation of another Member State likely to cause or aggravate
the disease in question, the competent institution of the first Member
State shall be bound to meet the cost of the benefits under the legislation
which it administers taking into account the aggravation;
(b) if the worker, while in receipt of benefits, has been in such employment
under the legislation of another Member State, the competent institution
of the first State shall be bound to meet the cost of the benefits under
the legislation which it administers without taking into account the
aggravation. The competent institution of the second Member State shall
grant a supplement to the worker, the amount of which shall be determined
according to the legislation which it administers and shall be equal to the
difference between the amount of benefits due after the

agg~avation

and the

amount which would have been due prior to the aggravation under the legislatirn
which it administers if the disease in question had occurred under the
legislation of that State;
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(c) if in cases covered by subparagraph (b) a worker suffering from
sclerogenic pneumoconiosis is not entitled to benefits under the
legislation of the second State, the competent institution of the
first State shall be bound to provide benefits under the legislation
which it administers, taking into account the aggravation. The institution of the second State shall, however, meet the cost of the difference
between the amount of cash benefits, including pensions, due from the
competent institution of the first State, taking into account the aggravation and the amount of the correponding benefits which were due prior
to the aggravation.
2. In the event of aggravation gJ.VJ.ng rise to the application of Article 55(3)
(c), the following provisions shall apply:
(a) the competent institution which granted the benefits pursuant to Article
55(1) shall be bound to provide benefits under the legislation which it
administers, taking into account the aggravation;
(b) the cost of cash benefits, including pensions, shall continue to be
divided between the institutions which shared the costs of former
benefits in accordance with Article 55(3)(c).
Where, however, the person has again pursued an activity likely to cause
or to aggravate the occupational disease in question, either under the
leeislation of one of the Member States in which he had already pursued
an activity of the same nature or under the legislation of another Member
State, the competent institution of such State shall meet the cost of the
difference between the amount of benefits due, taking account of the
aggravation, and the amount of benefits due prior to the aggravation.
Section 3
Miscellaneous provisions
Article 59
Rules for taking into account the special features of certain legislations
l. If there is no insurance against accidents at \..rork or occupational diseases

in the territory of the Member State in which a worker happens to be, or if

..
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such insurance exists but there is no institution responsible for providing
benefits in kind, those benefits shall be provided by the institution of the
place of stay or residence responsible for providing benefit in kind in the
event of illness.
2. Where the legislation of the competent State makes wholly cost-free benefits
in kind conditional upon use of the medical service organized by the employer,

benefits in kind provided in the cases referred to in Articles 50 and 52(1)
shall be deemed to have been provided by such a medical service.

3. Where the legislation of the competent State includes a scheme relating to the
obligations of the employer, benefits in kind provided in the cases referred
to in Articles 50 and 52(1) shall be deemed to ha:ve been provided at the request
of the competent institution.

4. Where the nature of the scheme of the competent State relating to compensation
for accidents at work is not that of compulsory insurance, the provision of
benefits in kind shall be made directly by the employer or by the insurer involved.

5. Where the legislation of a Member State expressly or

by implication provides that

accidents at work or occupational diseases vThich have occurred or have been confirmed previously shall be taken into consideration in order to assess the degree
of incapacity, the competent institution of that State shall also take into consideration accidents at work or occupational diseases which have occurred or have
been confirmed previously under the legislation of another Member State, as if
they had occurred or had been confirmed under the legislation whichit administers.
Article 60
Scheme applicable where there are several schemes in the country of stay or residence
Maximum duration of benefits
1. If the legislation of the country of stay or residence has several insurance
schemes, the provisions applicable to workers covered by Article 50 or 52(1)
shall be those of the scheme for manual >torkers in the steel industry. However,
if the said legislation includes a special scheme for workers in mines and
similar undertakings, the provisions of that scheme shall apply to that
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category of workers where the institution of the place of stay or residence
to which they submit their claim is competent to administer that scheme.
2. If the legislation of a Member State fixes a maximum period during which
benefits may be granted, the institution which administers that legislation
may take into account any period during which the benefits have already been
provided by the institution of another Member State.
Section 4
Reimbursement between institutions
Article 61
1. The competent institutions shall be obliged to reimburse the amount of benefits
in kind provided on their behalf pursuant to Articles 50 and 52(1) •
2. The reimbursements referred to in paragraph 1 shall be determined and made in
accordance with the procedures laid down by the Decision referred to in Article

85, on proof of actual expenditure.

3. Two or more Member States, or the competent authorities of such States,may
provide for other methods of reimbursement or waive reimbursement between the
institutions coming under their jurisdiction.

•
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- CHAPTER 5
DEATH GRANTS
Article 62

.

Aggregation of insurance periods or periods of residence
The coJ:Jpetent institution of a fllember State whose legislation makes the
acquisition, retention or recovery of the right to death grants subject to
the completion of insurance periods or periods of residence shall take
account, to the extent necessary, of insurance periods or periods of
residence completed under the legislation of any other Member State as
though they had been completed under the legislation which it administers.
Article 63
Right

to grants \ihere death occurs in, or where the person entitled resides
in, a Member Sta.te other than the competent State

1. When a worker, a pensioner or a pension claimant, or a member of his
family, dies in the territory of a Member State other than the competent
State, the death shall be deemed to have occurred in the territory of the
competent State.
2. The competent institution shall be obliged to award death grants payable
under the legislation which it administers, even if the person entitled
resides in the territory of a Member State other than the competent State.

3. The provisions of paragraphs 1 and 2 shall also apply when the death is
the result of an accident at work or an occupational disease.
Article 64
Provision

of benefits in the event of the death of a pensioner who had

resided in a Member State other than the one whose institution was responsible
for providing benefits in kind
In the event of the death of a pensioner who was entitled to draw a pension
or pensions under the legislation of one or more Member States, when such

-
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pensioner was residing in the territory of a Member State other than the one
whose institution was responsible for providing him with benefits in kind
under Article 25, the death grants payable under the legislation administered
by that institution shell be provided by the institution at its own expense
as though the pensioner had been residing in the territory of the Member
State of that institution at the time of his death.
The provisions of the preceding paragraph shall apply by analogy to the
members of a pensioner's family.

..
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CHAPTER

6

FAMILY BENEFITS AND FAMILY ALLOWANCES FUR EMPLOYED AND UNEMPLOYED PERSONS

Section 1
Common provision
Article 65
Aggregation of periods of insurance or employment
Where the legislation of one Member State makes acquisition of the right to
benefits conditional upon completion of periods of insurance or employment,
the responsible institution of that State shall take into account, in so far
as necessary, periods of insurance or employment completed in the territory
of any other Member State, as if they had been completed under its own
legislation.
Section 2
Workers and ur.employed workers whose families reside in a Member State other
than the competent State
Article 66
vlorkers
1. A worker subject to the legislation of a Member State other than France
shall be entitled to the famHy benefits provided for by the legislation of
the first I•Iem·ber State for members of his family residing in the terri tory
of another Member State, as though they were residing in the territory of
the first StatE..
2. A worker subject to French legislatjon shall be entitled, in respect of
members of his family residing in the territory of a Member St?te other
than France, to the family allowances provided for by the legislation of
such :Member State;

the worker must sntisfy the conditi.ons regarding
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employment on which French legislation bases entitlement to such benefits.

3. However, a worker who is subject to French legislation by virtue of the
provisions of Article 12(1)(a) shall be entitled to the family benefits
provided for by French legislation and set out in Annex V in respect of
members of his family who accompany him to the territory of the Member
state where he is posted.
Article 67
Unemployed persons
1. An unemployed person drawing unemployment benefits under the legislation
of a Member State other than France shall be entitled to the family
benefits provided for by the legislation of the first Member State for
members of his family residing in the territory of another Member State
as though they were residing in the territory of the first State.
2. An unemployed person drawing unemployment benefits under French legislation
shall be entitled, in respect of members of his family residing in the
territory of a Member State other than France, to the family allowances
provided for by the leeislation of the State in whose territory those
members of the family are residing.
Article 68
Provision

of benefits and reimbursements

1. (a) Family benefits shall be provided, in the cases referred to in
Article 66(1) and (3), by the competent institution of the State to
whose legislation the worker is subject and, in the case referred to
in Article 67(1) by the competent institution of the State under whose
legislation the unemployed worker is receiving unemployment benefits.
They shall be provided in accordance with the provisions administered
by such institutions, whether the natural or legal person to '"'horn such
benefits are pcyable is residing or st~ying in the territory of the
competent State or in that of another Member State;

••
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(b) however, if the family ?enefits are not applied by the person to whom
they should be provided for the maintenance of the members of the
family, the competent institution shall discharge its legal obligations
by providing the said benefits to the natural or legal person actually
maintaining the members of the family, on application by and through
the agency of the institution of their place of residence or of the
institution or body appointed to that end by the competent authority
of their country of residence;
(c) two or more Member States may agree that the competent institution
shall provide the family benefits due under the legislation of one or
more of those States to the natural or legal person actually maintaining
the members of the family, either directly, or through the agency of
the institution of their place of residence.
k

~-

2. (a) Family allowances shall be provided, in the cases referred to in
Articles 66(2) and 67(2), by the institution of the place of residence
of the members of the family, in accordance with the legislation
administered by that institution;
(b) however, if, under that legislation, the allowances must be provided
to the worker, the institution referred to in the preceding subparagraph
shall pay such allowances to the natural or legal person actually
maintaining the members of the family in their place of residence or,
where appropriate, directly to the members of the family;
(c) the competent institution sh~ll reimburse the full amount of the
allowances provided in accordance with the preceding subparagraphs.
The reimbursements shall be deterrr.ined and made in accordance with the
procedures laid down by the Decision referred to in Article

85.

Article 69
Rules of priority in cases of overlapping entitlement to family benefits or
family allowances in pursuance of Articles 66 and 67 by reason of the pursuit
of a professional or trade activity in the country of residence of the members
of the family.
Entitlement to family benefits or family allowances under Articles 66 and 67
shall be suspended if, by reason of the pursuit of a professional or trade
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activity, family benefits or family allowances are also payable under the
legislation of the Member State in whose territory the members of the family
are residing.

1
j

••

-55-

CHAPTER

1

BENEFITS FQR DEPENDENT CHILDREN OF PENSIONERS AND FQR ORPHANS

Article 70
Dependent children of pensioners
1. The term "benefits", for the purposes of this Article, shall mean family
allowances for persons receiving pensions for old age, invalidity or an
accident at work or occupational disease, provided in accordance with a
legislation referred to in Article 4(1)(h).
2. Benefits shell be granted in accordance with the following rules,
irrespective of the Member State in whose territory the pensioner or the
children are residing:
(a) to a pensioner \vho dra\>lS a. pension under the legislation of one Member
State only, in accordance with the legislation of the Member State
responsible for the pension;
(b) to a pensioner who draws pensions under the legislation of more than
one Member State:
(i) in accordance with the legislation of whichever of these Stc:.tes
he resides in provided that, taking into account where appropriate
Article 72(1), second subpa.ragraph 1 a right to one of the benefits
referred to in paragraph 1 is acquired under the legislation of
that State, or

(ii) in other cases in accordance with that legislation to which he has
been subject for the longest period of time, provided that 1 taking
into account where appropriate Article 72(1), second subparagraph,
a right to one of the benefits referred to in paragraph (i) is
acquired under such legislation; if no right to benefit is acquired
under that legislation, the conditions for the acquisition of such
right under the legislations of the other Member States concerned
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shall be examined in decreasing order of the length of insurance

••

periods or periods of residence completed under the legislation
of those Member States.
Article 71
Orphans
1. The term "benefits", for the purposes of this Article, means family
allowances and, where appropriate, supplementary or special allowances for
orphans provided under a legislation referred to

in Article 4(1)(h).

2. Orphans' benefits shall be granted in accordance with the following rules,
irrespective of the Member State in whose territory the orphan or the
natural or legal person actually maintaining him is resident or situated:
(a) for the orphan of a deceased worker who was subject to the legislation
of one Member State only in accordance vlith the legisle"tion of that
State;
(b) for the orphan of a deceased worker who was subject to the legislation
of several Member States:
(i) in accordance with the legislation of the Member State in whose
territory the orphan resides provided. that, taking into account
where appropriate Article 72(1), second subparagraph; a right to
one of the benefits referred to in paragraph 1 is acquired under
the legislation of that State, or
(ii) in other cases in accordance with the legislation of the Member
State to which the deceased worker had been subject for the
1 ongest period of time, provided tha,t, taking into account, where

appropriate Article 72(1), second subparagraph, the right to one
of the benefits referred to in paragraph 1 is acquired under the
legislation of that State; if no right is acquired under that
legislation, the conditions for the acquisition of such right
under the legislations of the other Member States shall be examined

•
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in decreasine; order of the length of insurance periods or
periods of residence completed under the legislation of those
Member States.
Hovvever, the legislation of the Member State applicable in respect of
provision of the benefits referred to in Article 70 for a pensioner's
children shall remain applicable after the death of the said pensioner
in respect of the provision of the benefits to his orphans.
Article 72
Provisions common to benefits for dependent children
of pensioners and for orphans
1. Benefits, within the meaning of Articles 70 and 71, shall be provided in
accordance with the legislation determined by applying the provisions of
those Articles by the institution responsible for administering such
legislation and at its expense as if the pensioner or the deceased worker
had been subject only to the legislation of the competent State.
However if that legislation makes the acquisition of entitlement to
benefits dependent on the lenc;th of periods of insurance, employment or
residence, such lenGths shall be determined t&king into account, where
necessary, the provisions of Article

65.

2. In a case vlhere the effect of applying the rule laid down in
Article 70(2)(b)(ii) and 71(2)(b)(ii) would be to make several Member
States competent, the length of the periods being equal, benefits within
the meaning of Article 70 or Article 71, as the case may be, shall be
granted in accordance with the legislation of the Member State to which
the worker was last subject.
3. The right to benefits due under paragraph 2 and under Articles 70 and 71
shall be suspended if the children become entitled to family benefits or
family allowances under the legislation of a Member State by virtue of
the pursuit of a professional or trade activity.

In such a case, the

persons concerned shall be considered as members of the family of a worker.
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PART III -

MISCELLA1~0US

PROVISIONS

Article 73
Cooperation between competent authorities
1. The competent authorities of Member States and of Tunisia/Morocco/Algeria/
Portugal shall communicate to each other all information regarding measures
taken to implement this Decision.
2. For the purposes of implementing this Decision, the authorities and
institutions of Member States and of Tunisia/Morocco/Algeria/Portugal
shall lend their good offices and act as though implementing their own
legislation.
The administrative assistance furnished by the said
authorities and institutions shall, as a rule, be free of charge.
However, the competent authorities of the Member States mcy agree to
certain expenses being r~imbursed.

---------

3. The authorities-and institutions of

Me~ber States and of Tunisia/Morocco/

Algeria/Portugal may, for the purpose of implementing this Decision
communicate directly with one another and with the persons eonoerned or
their representatives.

4. The authorities, institutions and tribunals of one Member State may not
reject claims or other documents submitted to them on the grounds that
they are written in an official language of another Member State or in
Arabic/Portuguese.
Article 74
Exemptions from or reductions of taxes - Exemption from authentication
1. Any exemption from or reduction of taxes, stamp duty, notarial or
registration fees provided for in the legislation of a State shall be
extended to similar documents required to be produced for the purposes
of the legislation of another Member State or of Tunisia/Morocco/Algeria/
Portugal or of this Decision.

4
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2. All statements, documents and certificates of any kind whatsoever required
to be produced for the purposes of this Decision shall be exempt from
authentication by diplomatic or consular authorities.
Article 75
Claims, declarations or appeals submitted to an authority, institution or

~I

court of a Member State other than the competent State or to a Tunisian/
Moroccan/Algerian/Portuguese authority, institution or court.
Any claim, declaration or appeal which should have been submitted, in order
to comply with the legislation of one Member State, within a specified period
to an authority, institution or court of that State shall be admissable if it
is submitted within the same period to a corresponding authority, institution,
or court of another Member State or of Tunisia/Morocco/Algeria/Portugal.

In

such a case the authority, institution or court receiving the claim, declaration
or appeal shall forward it without delay to the competent authority, institution
or court of the forner State either directly or through the competent authorities
The date on which such cl8ims, declarations or appeals
of the States concerned.
were submitted to the authority, institution or court of another Member State or
of Tunisia/Morocco/Algeria/Portuga.l shall be considered as the date of their
submission to the competent authority, institution, or court.
Article 76
Illedical examinations
1. Medical examinations provided for by the legislation of one Member State
may be carried out at the request of the competent institution, in the
territory of another Member State or of Tunisia/Morocco/Algeria/Portugal
by the institution of the place of stay or residence of the person entitled

to benefits, under conditions laid down in the Decision referred to in
Article 67 or, failing that, under conditions agreed upon between the
competent authorities of the Member States concerned.
2. Medical examinations carried out under the conditions laid down in
paragraph 1 shall be considered as having been carried,out in the
territory of the competent State.
Article

77

Transfers of sums of money payable pursuant to this Decision
1. Money transfers effected pursuant to this Decision shall be made in

accordance with the relevant agreements in force between the States
concerned at the time of transfer.
Where no such agreements are in
force between two States, the competent authorities of the said States
or the authorities responsible for international payments shall, by mutual
agreement, determine the measures necessary for effecting such transfers.
2. Transfers of amounts acquired as a result of the implementation of this
Decision shall take place in accordance with the relevant agreements in
force at the time of the transfer between the Member State concerned and
Tunisia/Morocco/Algeria/Portugal.
In the case where no such agreements are in force between ~sia/Morocco/
Algeria/Portugal and a Member State, the competent authorities in both
States, or the authorities responsible for international payment shall,
by common accord, adopt the measures required to make these transfers.
Article 78
Special procedures for implementing certain legislations
Special procedures for irr1plementing the legislations of certain Member
States or of Tunisia/Morocco/Algeria/Portugal are set out in Annex v.

••
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Article 79
Housing a.llov:ances and family benefits introduced after the entry into force
of this Decision
Housing allov:ances nnd 1 in the case of Luxemboure;, family benefits introduced
after the entry into force of this Decision for den:ographic reasons shall not
be granted to persons resident in the territory of e Member State other than
the competent Stnte.
Article 80
Collection of contributions
1. Contributions pcyable to an institution of one l\1err.ber State me.y be collected
in the terrHory of another Member State in accordance >-lith the administrative
procedure and with the euarantees and privileges applicable to the collection
of contributions payable to the corresponding institution of the latter Sttte.
2. The procedure for the implements t ion of paragraph 1 she 11 be goverr1ed 1 in so
far as is necessary, by means of agreements between Member States.

Such

implementine procedure may also cover procedure for enforcing payment.
Article 81
Rights of institutions responsible for benefits against l]able third parties
1. If a person receives benefits under the legislation of one Member State in
respect of an injury resulting from an occurrence in the territory of another
State, any rights of the institution responsible for benefits against a third
party bound to compensate for the injury shall be governed by the following
rules:
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(e.) where the institution responsible for benefits is, by virtue of the
legislatior. which it administers, subrogated to the rights which the
recipient has against the third party, suer. subrogation shall be
recognized by each Member State;
(b) where the said institution has direct rights against the third party,
such rights shall be recognized by each Member State.
2. If a person receives benefits under the le&islation of one Member Sta-te
in respect of nn injury resulting frorr. an occurrence in the territory of
another Member State, the provisions of the said legislation which determine
in which cases the civ]l liability of employers or of their employees is to
be excluded shall apply with regard to the said person or to the institution
responsible for benefits.
The provisions of paragraph 1 shall also apply to any rights of the institution
responsible for benefit against an employer or his employees in cases where
their liability is not excluded.

••
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PART IV - TRANSITIONAL AND FINAL PROVISIONS
Article 82
Miscellaneous provis]ons
1. This Decision shall create no entitlement to benefits for a period prior
to the date of its entry into force.
2. All insurance periods, as also, where applicable, all periods of employment
or residence completed under the legislation of a Member State or of
Tunisia/Morocco/Algeria/Portugal before the date of entry into force of
this Decision or before the date of its application in the territory of
that Member State, shall be taken into consideration for the purpose of
determining entitlement to benefits in accordance with the provisions of
this Decision.
3. Subject to the provisions of paragraph 1, an entitlement sh9ll exist under
this Decision even if it relates to an event prior to the date of the
entry into force of this Decision.

4· Any benefit which has not been deterinined or has been suspended by reason
of the nationality or place of permanent residence of the person concerned
shall, on the application of the person concerned, be determined or resumed
with effect from the date of entry into force of this Decision unless the
entitlement previously determined has been compounded by a capital payment.

5· If the application referred to in

Jl<"l.raer~tph

4 is submitted within t<;ro years

from the date of entry into force of this Decision persons concerned shall
by virtue of this Decision acquire from that dnte the entitlement to
benefits, and the provi.s:'_ons of the leeislation of any Member

St~te

or of

Tunisia/Morocco/Algerie/Portugal concerning the forfeit or limitati.on of
rights shall not apply to them.
6. If the application referred to in paragraph 4 is submitted after the expiry
of the two-year period following the entry into force of this Decision, a
rieht to benefit that has not lapsed or is not "tarred by 1 imi tati.on

shr~ll
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be acquired from the date on which the application was submitted except
where more favourable provisions of the legislation of a Member State or
of Tunisia/Morocco/Algeria/Portugal apply.
Article 83
Annexes to this Decision
1. The Annexes to this Decisiou are an integral part thereof.

2. These Annexes may be amended by a Decision adopted by the cooperc;,tion
Council at the request of one or more Member St2tes concerned or of
Tunisia/Morocco/Algeria/Portue;al.
Article 84
Ifotifications pursuant to certain provisions
1. The notifications referred to in Article 5 sh£1.11 be addressed to the
Chairman of the Coopero.tion Council.

They shilll indicElte the date of

entry into force of the laws and regulations in question.
2. Notifications received jn accordance Hith pnrat;raph 1 sh<':ll be published

in the Official Journnl of the European Communities.
Article 85
Imple~'·e:ntvtion

of this Decision

A further Decision shall lay dmm the procedure for implementinr; this
Decision.
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Article 86
Agreements to supplement the procedures for implementing the Decision
Two or more :Merr.ber States, or Tunisia/~~orocco/Algeria/Portugal and one or
more ~'-!ember St<?,tes, may 1 t<Jhere necess?.-ry 1 conclude agreements designed to
supplement the administrative procedures for implementing this Decision

Arti.::le 87
Reexamination of the problem of payment of family benefits
The Cooperation Council shall amend this Decision in a manner identical to
the amendments made to Regulation No 1408/71 following the examination of
the problem of payment of family benefits to members of families who are not
residing in the territory of the competent State provided for in Article 98
of that Regulation.
Article 88
Each Contracting Party shall, each to the extent to which they are concerned,
take the necessary steps to implement this Decision.
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ANNEX I

(Article 1(s) of the Decision)
Special maternity benefits excluded from the scope of the-Decision in
pursuance of Article 1(s)
A. BELGIDM

Childbirth allowance
B. DENMARK

None
C. GERMANY

None
D. FRANCE
(a) Prenatal allowances
(b) Postnatal allowances

E. IRELAND
None

F. ITALY
None

a.

LUXEMOOURG

Childbirth allowances

H. NETHERLANDS
None
I • UNITED KINGDOM

None

••

..
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ANNEX II (me-Portugal)

{Article 6(2))

•

Provisions of conventions between two or more Member States which remain in
force pursuant to Article 6(2) and which apply to persons to whom the Decision
applies
1. BELGIDM - DENMARK

No convention
2. BELGIUM - GERMANY

None

3. BE:LGIUM- FRANCE
Articles 13, 16 and 23 of the Complementary Agreement of 17 January 1948
to the General Convention of that date {workers in mines and similar
undertakings).

4•

~LGIDM-

IRELAND

No convention

5• BELGIDM - ITALY
Article 29 of the Convention of 30 April 1948

6. BELGIDM - LUXEMOOURG
Articles 3, 4, 5, 6 and 1 of the Convention of 16 November 1959, as in the
Convention of 12 February 1964 (frontier workers).

1• BELGIDM - NETHERLANDS
None

8. BELGIDM- U1TJ:TED KINGDOM
None

9. DENMARK - GERMANY
None
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ANNEX II (EEO-Tu.nisia/Morocco/Algeria)

Provisions of conventions between two or more Member States which apply to
persons to wham the Decision applies
1. BELGIUM - DENMARK

No convention
2. BELGIUM- GERMANY

None

3. BELGIUM- FRANCE
Articles 13, 16 and 23 of the Complementary Agreement of 17 January 1948
to the General Convention of that date (workers in mines and similar
undertakings).

4• BELGIUM - IRELAND
No convention

5• BELGIUM - ITALY
Article 29 of the Convention of 30 April 1948

6. BELGIUM- LUXEMOOURG
Articles 3, 4, 5, 6 and 1 of the Convention of 16 November 1959, as in the
Convention of 12 February 1964 (frontier workers).

1• BELGIUM -

NETHERLANDS

None

8. BELGIDM- UNITED KINGDOM
None
9• DENW.ARK - GERMANY

None

•

..

- 68-

10. DENKARK - FW.NCE

None
11 • DENMARK - IRELA11D

No convention

•

12. DENMARK - ITALY

No convention

13. DENMARK - LUXEMBOURG
No convention
14. DEN1,1ARK - NETHERLANDS

No convention
15. DENMARK - UNITED KINGDOM

None
16 • CIERr.fANY - FRANCE
(a) Article 11(1) of the General Convention of 10 July 1.950;

(b) Article 9 of the Complementary Agreement No 1 of 10 July 1950 to the
General Convention of the same date (workers in mines and similar
undertakings) ;
17. GERMANY - IRELAND

No convention
18. GERMANY- ri'ALY

None
19. GERMANY - LUXEMOOURG

None
20. GERMANY - NETHERLANDS

None
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21. GERMANY - UNITED KINGDOM

Articles 2 to 1 of the final Protocol to the Convention on Social
Security of 20 April 1960;
22. FRANCE - IRELA1ID

No convention
23. FRANCE - ri'ALY

Exchange of Letters of 3 March 1956 (sickness benefits for seasonal
workers employed in agriculture).

24 • FRANCE - LUXEMOOURG
Articles 11 and 14 of the Complementary Agreement of 12 November 1949
to the General Convention of the same date (workers in mines and similar
undertakings).
25. FRANCE - NETHERLANDS

Article 11 of the Complementary Agreement of 1 June 1954 to the General
Convention of 1 Janu.ary 1950 (workers in mines and similar undertakings).
26. FRANCE - UNITED KINGDOM
No convention

27. IRELAND - ITALY

No convention
28. IRELAND - LUXE:MlmRG

No convention
29. IRELAND - NETHERLANDS

No convention

30. IREUND - UNITED KINGDOM
Article 8 of the Agreement of 14 September 1971 on social security.

..

..

-70-

31. ri'ALY - LUXEMIDURG

Article 18(2) a:ad Article 24 of the General Convention of 29 May 1951.
32. ri'ALY- NETHERLANDS

Article 21(2) of the General Convention of 28 Ootober 1952 •

•

33. ri'ALY - UNITED KINGDOM

None

34• LUXEMroURG- NETHERLANDS
None

35• WXEMOOURG- UNITED KINGDOM
None
36 • NETHERLANDS - UNITED KINGDOM

None
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ANNEX III

Part A

(Article

35(2) of the Decision)

Legislations referred to in Article 35(1) of the Decision under the terms
of which the amount of invalidity benefits does not depend on the length
of periods of insurance or of residence.
A. BELGIDM

The legislation relating to the general invalidity scheme, to the special
invalidity scheme for miners and to the special scheme for sailors in the
Merchant Nav;y.
B. DENMARK

None

c.

GERMANY

None
D. FRANCE

All the legislation on invalidity insurance, except for the legislation
concerning the invalidity insurance of the miners' social security scheme.
E. IRELAND

Section 6 of the Social Welfare Act of 29 July 1970.
F. ITALY

None
G. LUXEMBOURG

None

•
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H. NETHERLANDS

{a) The law of 18 February 1966 on insurance against incapacity for work.
(b) The law of 11 December 1975 establishing a general disablement
insurance.

•

I. UNITED KINGDOM

(a) Great Britain
Sect ion 15 of the Social Security Act , 197 5
Sections 14 to 16 of Social Security Pensions Act, 1975
(b) Northern Ireland
Section 15 of the Social Security (Northern Ireland) Act, 1975
Sections 16 to 18 of Social Security Pensions (Northern Ireland)
Order, 1975•
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Part B

••

{Article 44(2) of the Decision)
Benefits referred to in Article 44(2) of the Decision t~ which Article 44(1)
does not apply.
{to be notified by the Member States)

•

••

- 74ANNEX IV
(Article 38(4) of the Decision)

Concordance between the lcai•lations of_ Member States on. conditions relating
to the degree of invalidity

•

BELGIUM

.....

Mcmllct

'Schtma adminiltctcd llr

Schc111C1 admini•tcrcd by
J.lcmbtr Sc>tn' •nstitutiont

Mi~~tn'

who hnc ta••-n • d,-c,lion
.-..,nisin~t cht .!•·a:rcc el

GcMral tchc. .

inulidKJ

•

~

a

lcl;ian insciludunl on which the dcci1iun it llillllil'l ill caMI el concord•Khtmc

0cc•pati011al
.U.valid•tr

c-ntlnvaliclicr

Mari~NCJ'ecllcMe

J, General scheme:
- Croup Ill (constant
ltlcndance)
- Croup·ll
-Group I

}~ }~- }~- }~

2. A,ricultural scheme&
-total, j;eneral in·
validity
- two-thirds scneral in·
validity
- constant anendancc

}~- }~- }~·-

3. Miners' scheme:
-partial, ccneral invalidi~y

- constant ancndancc
- occ~ational in·
val' ity

4. Mariners' scheme:
- aencral invalidity
- constant auendancc
- occupational in·
validity

I}

eo-d•na
No concordance

} Concordance
No concordance

} Concordance
No concordance

} Concordance
No concordance

} Concordance

!

No concordance

} Concordance
' No concordance

}c-q·} Concordance
No concordance

} Concordance
No concordance

J, General scheme:

~

t

..._ in·1alidity - manual
workers
- invalidity - clerical
staff

.fonoor4aDoe ,}~-

} t-<d•na

}c-.-

2. Mariners sC:heme:

Unfitness for seafa rin&
~C)

•IIJ ~

S8
~·

Wnrkcrs'
Invalidity- ntanual workers
ln,·.alidity - clcrM:alaraff

No concordance

le-d.-

No concordance

1~·-

No concordance

Ic..~vn~o

....

No concordance

le-d·~

DANCE

........
......

, . _ , ICI..Unimred
.._lift

Scllemn adminiRctcd b!' Frnch i-ihHic>nt on wllicla tile okdti- II Wnd'"' in 01C1 el _ , . . _

~

Scata' iettotutiont
llawi114 taken a d~asion
-....sina tloc d<ercc el
im'ato.locr

l.~ralschetne

I

GcMr:alscllc-

c-. a

I

Al:ricultural scltcmc

I I I ~{.3 I ~ I I •
Croup

n

c-.c~t
Crear
1n
allftldan..-c

.

. .

tnnhdocr

.

"!".1

IIIYalidltf

c"""""'

ancnda•tCC

CoMuM
acecnoUno:.

Cc,.cral

inY~Iioliqo

,. I I

I

a.ctncn• ~ehcmo~
Om.-

·~'""'~I
iaului•CJ'

MariMn' tcllc-

a 1
~ditr

T«~l
occu-

C..staftl

.P.ltlullal

anmda-

IRY.thdat'l

Concord· No con- No con- Concord- No con· No con· Concord- No con· No con-' No con- No con· No con·
cordance cordan.:e a nee
cord.mce cordance ancc
corcboce co~d.mce cordancc cord :a nee corcbnc:e

ancc

2. Mlncrs" scheme:

:1!

- paftialsenerallnvalidity

9

Concord- No con- No con~ Concord· No con· No- con· Concord No con· No con." No con• No con· No conance
cord.tn'E'e cord;~ nee a nee
cordancc cord:mce ancc•
conbnce cordance CQrd:lJlCC cord anee cordaoce

- occupational Invalidity

No con- No con- No con· No con· .No con- No con· No con· No con·. No con·
,.cordancc cord anee cord anee cordancc: cordancc cordaoce· conbncc cordaru.-c cord-

~

.:

ard

1 Mariners• scheme

Concord- No con- No con· Concord- No con· No con· Concord- No con. No con- Noc:On· No con- No cODcordancc cordance cord a nee cordancc cordanc.
cordance cordancc ancc 1
cord ana: cordance a nee'

aace'

I. Geacral scheme:

~

~

-lnv011idity
- 111:1nual \YOrkers
- ln,·alidity
- derkal staff
2. Mariners• scheme:

...,~
0

2

~

t~-

cord"4
U\08
.,

-:I
\..11

I

•

~n-.

No con- No con- eoncord~· No con· No con· cord~
cordancc c;ordance ance
cordance cord anee ance

..

fon- No con· No conton· No con· No con· No con· Noc:On- No con·
&n- No con· No concordance cordancc cordancc cordance· cordancc cordancc cordance cord anee cordance cordance cordance corlbnce

No con- No con- No con· No con• No con• No con- No con· No con· No con· No con· No con• No:conconbncc cordancc cordancc cordancc cord:ancc cord.ancc cord.tnce cord:an'"-c cordance corda nee cordarice cord.ancc

Concord- No con• No con• Concord· No con- No con- Concord- No con- No con· No con· No con· No concordancc cordance anee
cord a nee: cordo~ncc ancc
c:orclolncc cordance cordancc cordance cord anee

Invalidity
- manual workers

ance

lnnlidiry
- clcric.al sraff

No con- No con· No con- No con· No con· No con· No con· No con· No con· No con· No con- No con·
conlancc cord a nee cord.1nce cord anee cordance cord.ancc cord:~ nee cord;~nce cord .a nee cord:~ nee cordancc cordancc

::;
--~

No con• No con- No con- No con- No concordance cordance cordance cord a nee cord• nee

~--

-

---------------------

~-

--

--

--

,

__ ____

--

-

-

------

1 ..._.ofun fk inulo,J-ty rc.....:niwolltr t!lc lkl~ian illtciturion it &en«~ inu:oJitr.
I (ln!> il the lk 1 ,:•~" iol\toiUhOft fin '""'"iscd that tile wotl.cr tl un!ot f<M •-ork un.Jcr;rvunJ 01' If croun.J !cwl.

•

••
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"' FI'ALY

ScMIIIH 1dmini•trrtd "' ltt~mllcr

Schemes ~dministc~cl br Italian insrinatlons on whkh the dcdsioll it hindinJ in ClotS of ~•nee

Meftlllcr Surcs' in•rtturtuns "hn h'vc takm 1
Swcs llccioil'ft "'CftCntJin~ rhc olcJree of

Gmcral Khcmc

en•alhlirr
M1nual worllcrt

1. General scheme

..

I

Clcric1111aff

M1rincn
Unf11ncu for nnicMiell

Concordance

Concordance

No concordance

Concprdance

Concordance

No concordance

No concnrdancc

No concordance

No concordance

No concordance

No concordance

No concordance

2. Miners• scheme:
~

- rarti:ll tteneral in·
nlidity
- occup:uion:tl invalidity

:;,

g
=:

3. Mariners' scheme:
-unfitness for scaf:uina
1. General scheme:
- Crour Ill (con,tant
arren.i:mce)
-Croup II
-Group J

)-~

l-- !No-a-

)~·-

1--

} Concordance

} Concnrdancc

2. Aa:ri~uhur:1l «heme:
-

tot:~l ~cncral

Y:llidit)'

in·

parti;~l tteneral In·
validicy
- con,rant attendance

-

lj
%

a

J. Miners' scheme:
...- p:mi:~l lttncral in·
Yalidity
- constant aucndana:
.- occupational in·
validity

.

No concordance

No concordance

)~~·} No concordance
No conconJancc

4. Mariners' scheme:

2o

~~

- partial Jeneral in·
validity
- constant aucndance
- occupational in·
Yalidiry

}~~~

JoYaliditJ - manual workers

Concordance

Concordance

lavalidity - dericalsra(f

No concordance

No concordance

}~-- }~} No concordance

••
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LUXEMBOURG

.....

a.emllrr

Schc.-niCI
Scheme• adrninittcrcd tor ln11irurion1 nf Mcmbtr Stattl which
. .ft taken I dCCIIIUh RCO!tftllllltl the dt1r« ofln•IIMiicy

1. General schem"

~

~

2. Miners' scheme:
- partial cencral invaliditj
- o«upational invalidity

J, Mnrincn' Kheme

I, Genc:ralschc:ntc:
- Group Ill (constant attendance)
-.Group II
-Group I

tJ
~

~

~
t:

adr~inilltrtd by

Luxtn•....,.or& in•111uuon1 nn whodl rile

d«tltOft 11 bindlltJ m \JWI •" (uncnre.l.1ncc

Workcrt' ln•alidirymanual worker•

I

lnwaliclil)'clcriral workcn

Concordance

·c'oncordance
~No:conoordanoe4

...uo ooncordano..,

No concordance

No concordance

Concnrdancc1

Concordance'

}~-

}c.-d•-

2. Agricultural scheme:
- lotal general invalidicy
- 1/ 1 general Invalidity
- constant attend:~ nee

}c-.. . .

}~-

J, Minc:n' scheme:
- 1/ 1 &tner:tl invalj,litr
- constant auendance
- occup:uional inW~Iiditr

} Concordance

}

4. Mariners' scheme:
- partial &eneral invalidity
- conatant aucndance
-occupational inYalidiry

} Concordance

1. General scheme:
- in•aliditr - manual worlce!i
- innlidity - clcricalllafl
2. Marinen'schcme:
- unfitnas lor tcafarina

...................................................... .......,.

No concordance

No concordance

J{;l)ncordanoei
No concordance

~rdancc
No concordance

} Concordance
No concotdance

} Concordaacc
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ANNEX V

(Article 78 of the Decision)
•

,

Part A - Special procedures for applying the legislations of certain Member
States
A. lELGIUM

1. The provisions of Article 1(a)(i) of the Decision shall not apply to
self-employed persons or to other persons receiving medical treatment
under the law of 9 August 1963 on the establishment and organization
of a compulsory sickness and invalidity insurance scheme, unless they
receive the same protection as employed persons in respect of such
treatment.
2.

For the application of the provisions of Chapters 6 and 7 of Title II
of Part II of the Decision by the oanpetent Belgian institution, a
child shall be considered to have been brought up in the Member State
in whose territor,y he resides.

3• For the purposes of Article 44(1) of the Decision, old-age insurance
periods completed under Belgian legislation before 1 January 1945 shall
also be considered as insurance periods completed under the Belgian
legislation on the general invalidity scheme and the mariners' scheme.

4• For the purposes of Article 38(3) (a) (ii) only periods during '1'1hich the
l'mrker was incapable of rTorking within the meanine of Belgian legislation
are taken into account.

5· This Decision does not apply to the guaranteed income for elderly
persons or to allm-mnces for disabled persons.
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B. DENMARK

1. Any person who, from the fact of pursuing an activity as an employed
person, is subject to legislation on accidents at work and occupational
diseases shall be considered a worker within the meaning of

•

Article 1(b)(ii) of this Decision.
2. Workers, applicants for pensions and pensioners with members of their
family refrrred to in Articles 16, 19{1) and (3),
27 and 29 of the Decision, resident or staying in
entitled to benefits in kind on the same terms as
Danish legislation for persons insured in Class 1
insurance scheme.

22(2), 23(1), 25(1)(a),
Denmark shall be
those laid down by
of the general sickness

3. In order to determine whether entitlement to benefits in kind has been
acquired pursuant to Articles 19(1)(a) and 29 of the Decision, "member
of the family'' shall mean any person regarded as a member of the family
under the general sickness insurance scheme.
4• In order to determine whether the conditions of a right to maternity

benefits laid down in Chapter 12 of the Law on the daily cash benefits
for sickness or maternity are satisfied in the case where the person
concerned was not subject to the Danish legislation throughout the
whole period referred to in Article 34(1) or (2) of the aforementioned
Law:
(a) accotL~t shall be taken of the insurance periods completed, as
appropriate, under the legislation of a Member State other than
Denmark, during which the person concerned was not subject to the
Danish legislation, as if those periods completed were under the
latter legislation, and
(b) the person concerned shall be deemed to have received during the
periods taken into account an average salary eqaal to that of the
average salary confirmed as having been paid during the periods
completed urrler the Danish legislation for the said periods of
reference.

'

••
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5· The periods during which a frontier worker residing within the territory
of a Member State other than Denmark has worked in Denmark are to be
considered as periods of residence for the purposes of Danish legislation.
The same shall apply to those periods during which such a worker is posted
to the territory of a Member State other than Denmark.

,

6. Article 1(1) No 2 of the Law on general pensions, Article 1(1) No 2 of
the Law on invalidity pensions and Article 2(1) No 2 of the law on widows'
pensions are not applicable to workers or their survivors whose residence
is in the territory of a Member State other than Denmark, or who reside
in Tunisia/Morocco/Algeria/Portugal.

7• For the purposes of applying Article 10(2) of this Decision to Danish
legislation, disability, old-age and widows' pensions shall be considered
as benefits of the same kind.

8. The Danish legislation governing general and widows' pensions is applicable
to the widow of a worker subject to the Danish legislation, even if she was
not resident in Denmark.

9· The terms of the Decision shall be without prejudice to the provisional
rules under the Danish Laws of 1 June 1972 on the pension rights of
Danish nationals having their effective residence in Denmark for a
specified period iwmediately preceding the date of the application.
10. When a Tunisian/Moroccan/Algerian/Portuguese worker to whom this Decision
applies has been subject to Danish legislation and to the legislation of
one or more other Manber States, and fUlfils the requirements for a
disability pension under Danish legislation, his entitlement to such
pension shall be subject to the condition that he has been resident in
Denmark for a period of at least one year and during that period has been
capable, physically and mentally, of carrying out a normal occupation.
11. The following provisions shall apply until the entry into force of a
bilateral social security convention between Denmark and Tunisia/Morocco/
Algeria/Portugal:

-~-

••

When a Tunisian/Moroccan/Algerian/Portuguese worker to whom this Decision
applies has been subject to Danish legislation and not to the legislation
of another Member State, his entitlement and that of his survivors to oldage, disability and death benefits (pensions) shall be determined in
accordance with the following provisions:
(a) Tunisian/Moroccan/Algerian/Portuguese nationals resident in Denmark
shall be entitled to an old-age pension granted in accordance with
Danish legislation if, between the age of 18 and the minimum age for
entitlement to an old-age pension, they have been resident in Denmark
for at least fifteen years, at least five of which immediately
preceded the date of the application for a pension;
(b) Tunisian/Moroccan/Algerian/Por-tuguese nationals resident in Denmark
shall be entitled to a disability pension granted in accordance with
Danish legislation if they have been resident in Denmark for at least
five years immediately preceding the date of the application for a
pension and during that period have been capable, physically and
mentally, of carrying out a normal occupation;
(c) Tunisian/Moroccan/Algerian/Portuguese nationals resident in Denmark
shall be entitled to a widow's pension granted in accordance with
Danish legislation
if the deceased spouse had been resident in Denmark after the age
of 18 for at least five years immediately preceding the date of
death,
or if the widow had been resident in Denmark for at least five years
immediately preceding the date of the application for a pension.

•
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C. GERMANY
1. (a) In order to determine whether periods considered by German legislation

as interrupted periods (Ausfallzeiten) or supplementary periods

,

(Zurechnungszeiten) should be taken into account as such, compulsory
contributions paid under the legislation of another Member State and
insurance under the pensions' insurance scheme of another Member State
shall be treated as compulsory contributions paid under German
legislation and as insurance under the German pension insurance scheme.
When calculating the number of calendar months which have elapsed
between the date of entry into the insurance scheme and the
materialisation of the risk, periods taken into consideration under
the legislation of another Men1ber State which fall between those two
dates shall not be taken into account, neither shall periods during
which the person concerned has been in receipt of a pension.
(b) Subparagraph (a) shall not apply to the standard interrupted period
This shall be determined exclusively on
(pauschale Ausfallzeit).
the basis of insui·ance periods completed in Germany.
(c) The taking into accour1t of an additional period (Zurechnungszeit) in
pursuance of German legislation on pension insurance for miners shall,
moreover, be subject, to tho condition that the last contribution paid
under German legislation \'las paid into the pension insurance for miners.
(d) For the purpose of taking into account German substitute periods
(Ersatzzeiten), only German national legislation shall apply.
'

(e) By way of derogation from the provision laid doun in subparagraph (d),
the follo1rling provision shall apply to persons insured under the German
pension insurance scheme '1-Jho were residing in German territories under
Netherlands administration during the period from 1 January 1948 to
31 July 1963; for the purpose of takjng into account German substitute
periods (Ersatzzei ten) \vi thin the meaning of Article 1251 (2) of the
German social security la1rr (RVO) or corresponding provisions, payment
of contributions to Netherlands insurance schemes during that period
shall be treated as equivale11t to having been employed or having
pursued an activity coming under compulsory insurance within the
meaning of German legislation.
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2. Where payments to be made into German sickness insurance funds are
concerned, compulsory ~ent of the contributions referred to in
Article 23(2) of this Decision shall be suspended until a decision is made
concerning pension claims.

3. If application of this Decision or of subsequent social security Decisions
involves exceptional expenses for certain sickness insurance institutions,
such expenses may be partially or totally reimbursed.
The Federal
Association of Regional Sickness Funds, in its fUnction of liaison agency
(sickness insurance) shall decide on such reimbursement by common agreement
with the other Central Associations of Sickness Funds.
The resources needed
for effecting such reimbursements shall be provided by taxes imposed on all
sickness insurance institutions in proportion to the average number of
members during the preceding year, including retired persons.

4• If the competent institution for granting family benefits in accordance
with Title II, Chapter 6 of Part II of the Decision is a German institution,
a person compulsorily insured against the risk of unemployment or a person
who, as a result of such insurance, obtains cash benefits under sickness
insurance or comparable benefits shall be considered as a worker (Article 1(a)
of the Decision).

5• For the
medical
insured
benefit

purposes of this Decision, the lump-sum contributions towards
treatment for confinement, granted under German legi~lation to
persons and members of their families shall be considered as a
in kind.

6. If the benefits in kind which are provided by ~rman institutions of the
place of residence to pensioners or to the members of their family who
are insured with the competent institutior~ of other Member States have
to be refunded on the basis of monthly lump sun1s such benefits shall, for
the purpose of financial equalizing between German sickness insurance
institutions for pensioners, be deemed to be benefits paj~ble ur~er the
German sickness insurance scheme for pensioners; lump sums reimbursed
by the competent institutions of other Member States to the German
institutions of the place of residence shall be deened to be revenue to
be taken into account in this equalization.

-~-

••
1· Article 8 of this Decision shall not affect the provisions under which
accidents (and occupational diseases) occurring outside the territory of
the Federal Republic of Germany, and periods completed outside that
territory, do not give rise to payment of benefits, or only give rise to
payment of benefits under certain conditions, when those entitled to them
reside outside the territory of the Federal Republic of Germany.

8. Article 1233 of the insurance code (RVO) and Article 10 of the clerical
staff insurance law (AVG), as amended by the pension reform law of
16 October 1972, which govern voluntary insurance under German pension
insurance schemes, shall apply to Tunisian/Moroccan/Algerian/Portuguese
nationals who fulfil the general conditions:
(a) if the persor. concerned has his permanent address or residence in the
territory of the Federal Republic of Germany;
(b) if the person concerned has his permanent address or residence in the
territory of another Member State and at any time previously contributed
compulsorily or voluntarily to a German pension insurance scheme.
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D. FRAUCE

1. The provisions of the Decision shall not affect the provisions of French
legislation under which only periods of work as employed persons or periods
treated as such which are completed in the territories of the European
departments and the overseas departments (Guadeloupe, Guiana, Martinique
and Reunion) of the French Republic shall be taken into consideration for
acquisition of the right to the allowance for elderly employed persons.

2. Tne special allowance and cumulative indemnity provided for by the special
legislation for social security in the mines shall be provided only for
workers employed in French mines.

3. \Uthin the meaning of Article 66(3) of the Decision, the expression
"family benefits" shall include:
(a) prenatal allowances provided for in Article L 516 of the Social Security
Code;
(b) the family allowances provided for in Articles L 524 and L 531 of the
Social Security Code;
(c) the compensatory allowance for scheduled taxes provided for in
Article L 532 of the Social Security Code;
However, this benefit can only be paid if the wage or salary rec~ived
during the period of the posting is subject to tax on income in France;
(d) the single wage'or salary allowance provided for in Article L 533 of
the Social Security Code.
4• The Decision shall not apply to the supplementary allowance of the National
Mutual Aid Fund.

••
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E. IRELAND

1. A:rJy person who is compulsorily or voluntarily insured pursuant to the
provisions of Section 4 of the Social Welfare Act 1952 shall be considered
a worker within the meaning of Article 1(b)(ii) of this Decision.
2. Workers and pensioners, together with members of their families referred
to in Article 16, 19(1) and (3), 22(3), 23(1) and Articles 26, 27 and 29
of the Decision, resident or staying in Ireland, shall be entitled, free
of charge, to any such form of medical treatment as is provided for by
Irish legislation, where the cost of this treatment is payable by the
institution of a Member State other than Ireland.
3. For the purposes of applying Article 10(2) of this Decision to Irish
legislation, disability, old-age and widows' pensions shall be considered
as benefits of the same kind.

4• For the purpose of calculating earnings for the award of earnings-related
benefits payable with sickness and maternity benefits under Irish legislation,
a worker shall 1 in deroeation from Article 20(1) of the Decision, be credited
for each week of employment completed under the legislation of another Member
State during the relevan·~ income-tax year with an amount equivalent to the
average weekly earnings in that year of male and female workers, respectively.
5• For the purpose of determining entitlement to benefits in kind pursuant to
Article 19(1)(a) and Article 29 of the Regu.lation, "member of the family"
shall mean any person regc:.rded as a dependant of the worker for -the purposes
of the Health Acts 1947-1970.
6. For the purpose of applying Article 38(3)(a)(ii) only periods during which
the worker was incapable of working within the 1neaning of Irish legislation
are taken into account.

.... 87-

7•

For the purpose of applying Article 42(2), the worker shall be deemed
expressly to have requested the waiving of the award of the old-age pension
to which he is entitled under Irish legislation if he has not actually
retired, where retirement is a condition for receiving the old-age pension.

••

I
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None.
G. LUXE!-!IDURG

1. By way of dero&~tion from Article 82(2) of the Decision, insurance periods

or periods treated as such

'

co~pleted

before 1 January 1946 under Luxembourg

legislation for invalidity, old-ago or death pension insurance shall only
be taken into consideration for the purpose of applying this leeislation
to the extent that rights in the process of being acquired should be
maintained until 1 January 1959 or subsequently recovered in accordance
with that legislation alone, or in accordance uith bilateral conventions
in force or to be concluded.
vfuere several bilateral conventio1w apply,
the insurance periods or periods treated as such dating the farthest back
shall be taken into consideration.
2. For the purpose of grantin::r th<? nxed part of Luxembourg pensions,
insurance p~r:i.ods completed under Luxembourg legislation by workers not
residing in Lux.emboure territory shall, as from 1 October 1972, be treated
as periods of residence.

3.

way of derogation from Chapter 3 of Title II of Part II of this Decision,
the fixed part of Luxembourg pensions is calculated in accordance with
Luxembourg legislation.
~

4• The supplement to make up the minimum pension as well as the children's
supplement in Luxembourg pensions shall be granted in the same proportion
as the fixed part.
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H. NETHERLANDS
1. Sickness insurance (benefits in kind)
(a) Chapter 1 of Title II of Part II of this Decision applies only to
persons who are entitled to benefits in kind. pursuant to the law on
sickness fund insurance (Ziekenfondswet).
(b) A person receiving an old-age pension under Netherlands legislation
and a pension under the legislation of another Member State shall,
for -the purposes of Article 24 and/or Article 25, be considered to
be entitled to benefits in kind if he satisfies the conditions
required for entitlement to sickness insurance for elderly persons
or to voluntary insurance, referred to in the law on sickness fund
insurance (Ziekenfondsl-:et).
This provision also applies to a married woman whose husband is
receiving an old-age pension for married persons under Netherlands
legislation and who fulfils the conditions required for entitlement
to sickness insurance for elderly persons or to voluntary insurance,
referred to in the law on sickness fund insurance.
(c) A person receiving an old-age pension under Netherlands legislation
who resides in another Member State shal~, if ~e is insured under
the sickness insurance scheme for elderly persons or under the
voluntary insurance scheme, referred to in the law on sickness fund
insurance, pay, in respect of himself and, where appropriate, of the
members of his family, a contribution calculated on the basis of half
the average cost incurred in the Netherlands for medical treatment
for an elderly person and members of his family.
Under the compulsory
insurance scheme administered by the Ziekenfondswet, a reduction is
applied to this contribution, as it is to the contributions, which
are fixed on the same basis, paid by persons who reside in the
Netherlands and who are insured with the sickness insurance scheme
for elderly persons.

1

..

-90-

(d) A person who is not receiving an old-age pension under Netherlands
legislation, and, if she is married, if her husband is not receiving
a pension for married persons under that legislation, shall, if he or

.
f

she resides in another Member State and insured under the voluntary
scheme referred to in the Ziekenfondswet, pay for himself or herself
and for all members of the family who have reached the age of sixteen.
a contribution equal to half the average contribution laid down by
Netherlands sickness funds for voluntarily insured persons who reside
in the Netherlands.

The contribution is rounded up to the nearest

guilder.
2. Application of Netherlands legislation on general old-age insurance
(a) Insurance periods before 1 January 1957 during which a recipient,
not satisfying the conditions permitting him to have such periods
treated as insurance periods, resided in the territory of the
Netherlands after the age of 15 or during which, whilst residing in
the territory of another Member State, he pursued an activity as an
employed person in the Netherlands for an employer established in that
country, shall also be considered as insurance periods completed in
application of Netherlands legislation for general old-age insurance.
(b) Periods to be taken into account in pursuance of subparagraph (a)
above shall not be taken into account if they coincide with periods
taken into accourrl for the calculation of the pension payable urrler
the legislation of another 11-!ember State in respect of old-age insurance.
(c) As regards a married woman whose husband is entitled to a pension under
Netherlands legislation on general old-age insurance, periods of the
marriage preceding the date when she reached the age of sixty-five
years and during t-1hich she resided in the territory of one or more
Member States shall also be taJcen into account as insurance periods,
in so far as those periods coincide with insurance periods completed
by her husband under that legislation ar1d with those to be taken into
account in pursuance of subparaeraph (a).
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(d) Periods to be taken into account in pursuance of subparagraph (c)
shall not be taken into account where they coincide with periods taken
into account for calculating a pension payable to the married woman in
question under the old-age insurance legislation of another Member State
or with periods during which she received an old-age pension in
pursuance of such legislation.
(e) As regards a woman who has been married and whose husband has been
subject to Netherlands legislation on old-age insurance, or is deemed
to have completed insurance periods in pursuance of subparagraph (a),
the provisions of the two preceding subparagraphs shall apply by
analogy.
(f) The periods referred to in subparagraphs (a) and (c) shall only be
taken into account for calculation of the old-age pension if the
person concerned has resided for six years in the territory of one or
more !!.ember States after the age of fifty-nine years and for as lont;
as that person is residing in the territory of one of those Member
States.
3. Application of Netherlands legislation on general insurance for widows
and oiJ>hans
(a) For the pur·poses of Article 44 ( 1) of the Decision, periods before
1 Octobei· 1959 during which the '1-rorker resided in the terri tory of
the netherlands after the age of fifteen years or durint; \vhich, whilst
residing in the territory of another Member State, he pursued an
activity as an employed person in the Netherlands for an employer
established in that cour:try shall also be considered as insurance
periods completed under Netherlands legislation relating to general
insurance for widows and orphans.
(b) Periods to be taken into account in pursuance of subparagraph (a)
shall not be taken into account where they coincide '1-li th insurance
periods completed under the legislation of e.nother State in respect
of survivors' pensiono.

4• Application of Netherlands legislation on insurance against inca,po.ci ty
for

vTork

(a) For the purposes of Article 44 ( 1) of the Decision, periods of p<.d.d
er.::r,loymcnt and periods treated as such completed U11der Nctherlandf:l

...

..
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legislation before 1 July 1967 shall also be considered as insurance
periods completed under Ne-therlands legislation on insurance against
incapacity for Hork.

..

(b) The periods to be taken into account in pursuance of subparagraph (a)
shall be

cor~idered

as insurance periods completed under a legislation

of the type referred to in Article

35(1) of the Decision.

5• Application of Netherlands legislation on general disablement insurance
(a) For the purposes of Article

44(1), only insurance periods completed

under Netherlands legislation which coincide with insurance periods
coo1pleted under Netherlands legislation on insurance against incapacity
for work shall be considered as insurance periods completed under
Netherlands legislation on general disablement insurance.
(b) If the benefit payable under legislation on insurance against
incapacity for ~ork calculated in accordance with Article

44(1) is

higher than the benefit payable under legislation on general
disablement insurance, the latter benefit is not paid.

6. Application of certain transitional provisions
Article

43(1) does not apply when entitlement to benefits is being

assessed pursuant to the transitional provisions of legislation on general
old-age insurance (Article 44), general widows' and orphans' insurance and
general disablement insurance.
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I. UNITED KINGDOM
1. All persons who are employed earners within the meaning of the legislation
of Great Britain and Northern Ireland and all persons required to pay
contributions as employed persons within the meaning of the legislation
of Gibraltar shall be regarded as workers for the purposes of
Article 1(a)(ii) of the Decision.
2. When a person who is normally resident in Gibraltar or who has been
required, since he last arrived in Gibraltar, to pay contributions under
Gibraltar law as an employed person, applies, as a result of incapacity
to work, pregnancy or unemployment, for exemption from the payment of
contributions over a certain period, and asks for contributions for that
pericd to be credited to him, any period during which that person has been
working in the territory of another Member State shall, for the purposes
of his application, be regarded as a period during which he has been
employed in Gibraltar and for which he has paid contributions as an employed
worker in accordance with Gibraltar legislation.

3. For the purposes of Title II, Chapter 3 of Part II of the Decision, where,
in accordance with United Kingdom legislation, a woman applies for an oldage pension
(a) on the basis of her husband's insurance; .or
(b) on the basis of her personal insurance, and where, because the marriage
has ended as a result of the death of the husband, or for other reasons,
the contributions paid by the latter are taken into account for the
determination of pension rights,
any reference to a period of insurance completed by her shall be considered,
for the purposes of establishing the annual average of the contributions
paid by her husband or credited to him, to include reference to a period
of insurance completed by the husband.

4• (a) Where, in accordance with Title II of Part II of the Decision, United
Kingdom legislation applies to a worker who does not satisfy the
qualifying condition laid down by United Kingdom legislation for
entitlement to child benefits, viz.
(i) presence in Great Britain or, where appropriate, in Northern
Ireland; he shall be deemed to be present there in order to
fulfil that condition;

..

..
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(ii) a period of

prese~ce in Great Britain or, where appropriate, in

Northern Ireland; insurance periods or periods of employment
completed under the legislation of another Member State shall be
deemed to be periods of presence in Great Britain or, where
appropriate, in Northern Ireland for the purpose of satisfying
that condition.
f

(b) With regard to applications for family allowances under the legislation
of Gibraltar, subparagraphs (i) and (ii) shall apply by analogy.

5· Any worker subject to United Kingdom

in accordance with the
provisions of Title II of Part II of the Decision shall be treated, for
the purposes of entitlement to the attendance allowance:
legis~ation

(a) as if his place of birth were within the terri tory of the United
Kingdom, if his place of birth is within the territory of another
Member State; and
(b) as if he had been normally resident in the United Kingdom and had
been there during any period of insurance or employment that he may
have completed within the territory or under the legislation of another
Member State.
6. This Decision shall not apply to those provisions of United Kingdom
legislation implementing a social security agreement between the United
KingdOill and a third State other than Tunisia/Morocco/Algeria/Portugal.

7• For the purposes of Title II, Chapter 3 of Part II of the Decision no
account shall be taken of graduated contributions paid by the insured
person under United Kingdom legislation or of graduated retirement benefits
payable under that legislation.
The amoun-t of the graduated benefits
shall be added to the amount of the benefit due under the United Kingdom
legislation as determined in accordance with the said chapter.
The total
of these tlvo amounts shall constitute the benefit actually due to the
person concerned.
8. For the purpose of determining entitlement to benefits in kind ~~rsuant to
Articles 19( 1 )(a) and 29 of this Decision, ttmember of the family'' shall mean:
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(a) under the legislation of Great Britain and Northern Ireland, any person
regarded as a dependant within the meaning of the Social Security Act,
1975, or the Social Security (Northern Ireland) Act 1975;
(b) under the legislation of Gibraltar, any person regarded as a dependant
within the meaning of the Group Practice Medical Scheme Ordinance, 1973•

9• For the purpose of applying Article 10(2) of this Decision to the
legislation of the United Kingdom, invalidity, old age and widows' pensions
shall be regarded as benefits of the same kind.
10. (1) Unless provided otherwise in paragraph 12 below, for the purpose of
calculating an earnings factor with a view to determining the right
to benefits under United Kingdom legislation, each week during which
a worker has been subject to the legislation of another Member State
and which Calli~enced during the relevant income tax year within the
meaning of United Kingdom legislation shall be taken into account in
the following way:
(a) for each week of insurance, employment or residence as a worker,
the person concerned shall be deemed to have paid contributions
as an employed earner on the basis of earnings equivalent to twothirds of that year's upper earnings limit;
(b) for each full week during the whole qf which he has completed a
period treated as a period of insurance, employment or residence,
the person concerned sr~ll be treated as having a contribution
credited to him, but only to the extent required to bring his
total earnings factor for that year to the level required to make
that year a reckonable year within the meaning of United Kingdrnn
legislation on contributions.
(2) For the purpose of converting an earnings factor into periods of
insurance, the earnings factor achieved in the relevant income tax
year vli thin the meaning of United Kingdom legislation shall be
divided by that year's lower earnings limit.
The result shall be
expressed as a whole number, any remaining fraction being ignored.
The figure so calculated shall be treated as representing the number
of weeks of insurance completed under United Kingdom legislation during
that year provided that such figure shall not exceed the number of weeks

l

..
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during which in that year the person was subject to that legislation.
11. For the purpose of a~plying Article 38(3)(a)(ii) only periods during which
the worker was incapc :le of working within the meaning of United Kingdom
legislation are taken into account.
12. (1) For the purpose of calculating, pursuant to Article 44(1)(a) of the
Decision, the theoretical amount of the part of the pension which is
constituted by the additional element within the meaning of United
Kingdom legislation:
(a) "wages or salaries, contributions or increases in contributions"
referred to in Article 45(1)(b) of the Decision shall be
interpreted as surplus earnings factors within the meaning of
the Social Security Pensions Act, 1975, or the Social Security
Pensions (Northern Ireland) Order, 1975;
(b) mean surplus earnings factors shall be calculated in accordance
with Article 45(1)(b) of the Decision as interpreted in
subparagraph (a) above, by dividing the total surplus attained
under United Kingdom legislation by the number of financial years
(including fractions of financial years) within the meaning of
United Kingdom legislation completed under that legislation since
6 April 1978, during the reference insurance period.
(2) For the purpose of calculating the amount of the part of the pension
which is constituted by the additional element within the meaning of
United Kingdom legislation, "periods of insurance or residence"
referred to in Article 44(1) of the Decision is to be interpreted as
meaning periods of insurance or residence completed after 6 April 1978.

••
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