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The Council of the European Communities, 

Having regard to the Treaty establishing the Eu
ropean Economic Community, and in particular 
Article 100 thereof, 

Having regard to the proposal from the Commis
sion, 
Having regard to the Opinion of the European 
Parliament, 
Having regard to the Opinion of the Economic 
and Social Committee, 

Whereas the approximation of the laws of the 
Member States concerning the liability of the 
producer for damage caused by the defectiveness 
of his products is necessary, because the diver
gencies may distort competition in the common 
market; whereas rules on liability which vary in 
severity lead to differing costs for industry in the 
various Member States and in particular for prod
ucers in different Member · States who are in 
competition with one another; 

Whereas approximation is also necessary because 
the free movement of goods within the common 
market may. be influenced by divergencies in 
laws; whereas decisions as to where goods are 
sold should be based on economic and not legal 
considerations; 

Whereas, lastly, approximation is necessary be
cause the consumer is protected against damage 
caused to his health and property by a defective 
product either in differing degrees or in most 
cases not at all, according to the conditions which 
govern the liability of the producer under the in
dividual laws of Member States; whereas to this 
extent therefore a common market for consumers 
does not as yet exist; 

Whereas an equal and adequate protection of the 
consumer can be achieved only through the in
troduction of liability irrespective of fault on the 
part of the producer of the article which was de
fective and caused the damage; whereas any 
other type of liability imposes on the injured par
ty almost insurmountable difficulties of proof or 
does not cover the important causes of damage; 

Whereas liability on the part of the producer irre
spective of fault ensures an appropriate solution 
to this problem in an age of increasing technical
ity, because he can include the expenditure 
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which he incurs to cover this liability in his pro
duction costs when calculating the price and 
therefore divide it among all consumers of pro
ducts which are of the same type but free from 
defects; 

Whereas liability cannot be excluded for those 
products which at the time when the producer 
put them into circulation could not have been re
garded as defective according to the state . of 
science and technology ('development risks'), 
since otherwise the consumer would be subjected 
without protection to the risk that the defective
ness of a product is discovered only during use; 

Whereas liability should extend only to move
ables; whereas in the interest of the consumer it 
nevertheless should cover all types of moveables, 
including therefore agricultural produce and craft 
products; whereas it should also apply to move
ables which are used in the construction of build
ings or are installed in buildings; 

Whereas the protection of the consumer requires 
that all producers involved in the production pro
cess should be made liable, in so far as their fin
ished product or component part or any raw ma
terial supplied by them was defective; whereas 
for the same reason liability should extend to 
persons who market a product bearing their 
name, trademark or other distinguishing feature, 
to dealers who do not reveal the identity of pro
ducers known only to them, and to importers of 
products manufactured outside the European 
Community; 

Whereas where several persons are liable, the 
protection of the consumer requires that the in
jured person should be able to sue each one for 
full compensation for the damage, but any right 
of recourse enjoyed in certain circumstances 
against other producers by the person paying 
such compensation shall be governed by the laws 
of the individual Member States; 

Whereas to protect the person and property of 
the consumer, it is necessary, in determining the 
defectiveness of a product, to concentrate not on 
the fact that it is unfit for use but on the fact 
that it is unsafe; whereas this can only be a ques
tion of safety which objectively one is entitled to 
expect; 
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Whereas the producer is not liable where the de
fective product was put into circulation against 
his will or where it became defective only after 
he had put it into circulation and accordingly the 
defect did not originate in the production process; 
the presumption nevertheless is to the contrary 
unless he furnishes proof as to the exonerating 
circumstances; 

Whereas in order to protect both the health and 
the private property of the consumer, damage to 
property is included as damage for which com
pensation is payable in addition to compensation 
for death and personal injury; whereas compensa
tion for damage to property should nevertheless 
be limited to goods which are not used for com
mercial purposes; 

Whereas compensation for damage caused in the 
business sector remains to be governed by the 
laws of the individual States; 

Whereas the assessment of whether there exists 
a causal connection between the defect and the 
damage in any particular case is left to the law 
of each Member State; 

Whereas since the liability of the producer is 
made independent of fault, it is necessary to limit 
the amount of liability; whereas unlimited liabil
ity means that the risk of damage cannot be cal
culated and can be insured against only at high 
cost; 

Whereas since the possible extent of damage 
usually differs according to whether it is personal 
injury or damage to property, different limits 
should be imposed on the amount of liability; 
whereas in the case of personal injury the need 
for the damage to be calculable is met where an 
overall limit to liability is provided for; whereas 
the stipulated limit of 25 million European units 
of account covers mo~t of the mass claims and 
provides in individual cases, which in practice are 
the most important, I for unlimited liability; 
whereas in the case of the extremely rare mass 
claims which together exceed this sum and may 
therefore be classed as major disasters, there 
might be under certain circumstances assistance 
from the public; 

Whereas in the much more frequent cases of 
damage to property, however, it is appropriate to 
provide for a limitation of liability in any particu-

R 

lar case, since only through such a limitation can 
the liability of the producer be calculated; where
as the maximum amount is based on an estimat
ed average of private assets in a typical case; 
whereas since this private property includes 
moveable and immoveable property, although the 
two are usually by the nature of things of differ
ent value, different amounts of liability should be 
provided for; 

Whereas the limitation of compensation for da
mage to property, to damage to or destruction of 
private assets, avoids the danger that this liability 
becomes limitless; whereas it is therefore not ne
cessary to provide for an overall limit in addition 
to the limits to liability in individual cases; 

Whereas by Decision 3289/75/ECSC of 18 De
cember 19751 the Commission, with the assent 
of the Council, defined a European unit of ac
count which reflects the average variation in va
lue of the currencies of the Member States of the 
Community; 

Whereas the movement recorded in the econom
ic and monetary situation in the Community jus
tifies a periodical review of the ceilings fixed by 
the directive; 

Whereas a uniform period of limitation for the 
bringing of action for compensation in respect of 
the damage caused is in the interest both of con
sumers and of industry; it appeared appropriate 
to provide for a three year period; 

Whereas since products age in the course of 
time, higher safety standards are developed and 
the state of science and technology progresses, it 
would be unreasonable to make the producer li
able for an unlimited period for the defectiveness 
of his products; whereas therefore the liability 
should be limited to a reasonable length of time; 
whereas this period of time cannot be restricted 
or interrupted under laws of the Member States, 
whereas this is without prejudice to claims pend
ing at law; 

I OJ L 327 of 19.12.1975. Also the Council Decision of 
21.4.1975 on the definition and conversion of the European 
unit of account used for expressing the amounts of aid men~ 
tioned in Article 42 of the ACP-EEC Convention of Lome, 
OJ L 104 of 24.4.1975. 
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Whereas to achieve balanced and adequate pro
tection of consumers no derogation as regards the 
liability of the producer should be permitted; 

Whereas under the laws of the Member States an 
injured party may have a claim for damages 

·based on grounds other than those provided for 
in this directive; whereas since these provisions 
also serve to attain the objective of an adequate 
protection of consumers, they remain unaffected; 

Whereas since liability for nuclear damage is al
ready subject in all Member States to adequate 
special rules, it has been possible to exclude da
mage of this type from the scope of the directive, 

Has adopted this Directive: 

Article 1 

The producer of an article shall be liable for da
mage caused by a defect in the article, whether 
or not he knew or could have known of the 
defect. 

The producer shall be liable even if the article 
could not have been regarded as defective in the 
light of the scientific and technological develop
ment at the time when he put the article into cir
culation. 

Article 2 

'Producer' means the producer of the finished ar
ticle, the producer of any material or component, 
and any person who, by putting his name, trade
mark, or other distinguishing feature on the ar
ticle, represents himself as its producer. 

Where the producer of the article cannot be 
identified, each supplier of the article shall be 
treated as its producer unless he informs the in
jured person, within a reasonable time, of the id
entity of the producer or of the person who sup
plied him with the article. 

Any person who imports into the European 
Community an article for resale or similar pur
pose shall be treated as its producer. 
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Article 3 

Where two or more persons are liable in respect 
of the same damage, they shall be liable jointly 
and severally. 

Article 4 

A product is defective when it does not provide 
for persons or property the safety which a person 
is entitled to expect. 

Article 5 

The producer shall not be liable if he proves that 
he did not put the article into circulation or that 
it was not defective when he put it into circula
tion. 

Article 6 

For the purpose of Article 1 'damage' means: 

(a) death or personal injuries; 

(b) damage to or destruction of any item of pro
perty other than the defective article itself where 
the item of property 
(i) is of a type ordinarily acquired for private use 
or consumption; and 
(ii) was not acquired or used by the claimant for 
the purpose of his trade, business or profession. 

Article 7 

The total liability of the producer provided for in 
this directive for all personal injuries caused by 
identical articles having the same defect shall be 
limited to 25 million European units of account 
(EUA). 

The liability of the producer provided for by this 
directive in respect of damage to property shall be 
limited per capita 
- in the case of moveable property to 
15 000 EUA, and 
- in the case of immoveable property to 
50 000 EUA. 
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The European unit of account (EUA) is as def
ined by Commission Decision 3289/75/ECSC of 
18 December 1975. 

The equivalent in national currency shaH be de
termined by applying the conversion rate prevail
ing on the day preceding the date on which the 
amount of compensation is fina11y fixed. 

The Council shaH, on a proposal from the Com
mission, examine every three years and, if neces
sary, revise the amounts specified in EUA in this 
Article, having regard to economic and monetary 
movement in the Community. 

Article 8 

A limitation period of three years shaH apply to 
proceedings for the recovery of damages as prov
ided for in this directive. The limitation period 
shaH begin to run on the day the injured person 
became aware, or should reasonably have become 
aware of the damage, the defect and the identity 
of the producer. 

The Jaws of Member States regulating suspension 
or interruption of the period shaH not be affected 
by this directive. 

Article 9 

The liability of a producer shaH be extinguished 
upon the expiry of ten years from the end of the 
calendar year in which the defective article was 
put into circulation by the producer, unless the 
injured person has in the meantime instituted 
proceedings against the producer. 

Article 10 

Liability as provided for in this directive may not 
be excluded or limited. 

Article 11 

Claims in respect of injury or damage caused by 
defective articles based on grounds other than 
that provided for in this directive shaH not be af
fected. 
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Article 12 

This directive does not apply to injury or damage 
arising from nuclear accidents. 

Article 13 

Member States shaH bring into force the provi
sions necessary to comply with this directive 
within eighteen months and shaH forthwith in
form the Commission thereof. 

Article 14 

Member States shaH communicate to the Com
mission the text of the main provisions of inter
nal law which they subsequently adopt in the 
field covered by this directive. 

Article 15 

This directive is addressed to the Member States. 
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Explanatory memorandum 
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I. Defective products can lead to extensive personal injuries 
to, or even the death of, anyone using or consuming the 
product. They may cause damage to property and that dam
age may be seriously detrimental to economic interests. The le
gal position of the injured person varies under the legal sys
tems of the Member States. Whereas some laws provide for 
compensation in respect of this damage, in so far as they im
pose liability on the person who produced the defective pro
duct, even where fault does not exist or cannot be proved, 
others require the injured person to prove fault on the part of 
the producer. It is extremely difficult or even impossible to 
provide this proof. Under these laws, the injured person then 
has to bear the damage alone. lie is unprotected in such a 
case. 

These divergences in laws directly affect the establishment or 
functioning of the common market in different ways, and 
must therefore be removed.! 

They may distort competition on the common market. Lia
bility rules imposed on producers of defective products which 
vary in strictness lead to differences in costs for the econo
mies of the various Member States and in particular for pro
ducers in various Member States who are in competition with 
each other. 

Where a producer is liable irrespective of fault, the damage 
suffered by the user of the defective article is passed on to 
him. The compensation paid forms part of the general pro
duction costs of the product. This increase in costs is reflected 
in the pricing. The damage is thus, from an economic point 
of view, spread over all the products which are free from de
fects. Before any claims are made, the producer will make al
lowance for possible compensation payments, and form a re
serve or attempt to cover himself by effecting insurance. 
Where, however, the producer is liable only where he is guilty 
of fault to be proved by the injured person the same costs do 
not exist. The difficulty or indeed impossibility of supplying 
proof usually safeguards the producer from claims. 

These differences in costs lead to differing situations with re
gard to competition. The existence of equal conditions of 
competition for all producers in the Community is a precon
dition for the establishment and functioning of a common 
market. Differences in costs leading to unequal conditions of 
competition must be removed by approximation of the dif
fering liability provisions. 

Differences in laws can also affect the free movement of 
goods within the Community. 

Under the laws of the individual Member States the liability 
of the producer is usually governed by the law of the State 
in which the damage has arisen; therefore, the producer's de
cision as to the Member State in which to sell could be in
fluenced by, amongst other factors, the liability laws of the 
Member States. Economic decisions should however be based 
on economic, and not legal considerations. 

As a result of the differences in laws mentioned above the 
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person and personal property of the consumer are protected 
to varying degrees within the Community. 

Where the injured person has to prove that the producer was 
at fault in respect of the defect in the product causing the da
mage as is the case under the traditional laws in the majority 
of the Member States, he is in practice in most cases without 
protection. As an individual, he will in most cases not suc
ceed in discharging this burden of proof in relation to large 
manufacturing companies, because he has normally no access 
to their production processes. Even a rebuttable presumption 
of fault on the part of the producer, as arises under the laws 
of some Member States, does not lead to adequate protection 
of the injured person, since in most cases of damage, the de
fects cannot, in spite of every precaution, be detected, so that 
the producer can rebut the presumption of his fault by proof 
that he has taken every precaution and therefore avoid liabi
lity, 

Where liability of the producer is based simply on the fact 
that the damage has been caused by a defect although no 
fau!t on his part is involved as is the case in other Member 
States, then the loss or damage suffered by the consumer is 
passed on to the producer. The consumer in these Member 
States is thus in a much better position than his counterpart 
in the other Member States. A differing degree of protection 
of consumers as a result of differences in the laws of indivi
dual States is however not compatible with a common market 
for all consumers. For these reasons, the Council, in its Re
solution of 14 April 1975 on a preliminary programme of the 
European Economic Community for a consumer protection 
and information policy2 includes the introduction of adequate 
and equal protection for all consumers among those priorities 
which should be achieved as soon as possible. 

Article I 

Principle of liability for defecthe products 

2. Article I lays down the principle of liability irrespective 
of fault. The fact that this liability is not based on fault is 
made clear in the final clause of paragraph I. The liability is 
that of the producer. • Producer' is defined in Article 2. 

Only a liability of this type leads to an adequate protection of 
the consumer, since he is freed from the burden of proving 
fault on the part of the producer and also need not fear that 
he will have to bear his damage alone because the producer 
can prove that there was no fault. 

Liability irrespective of fault does not burden the producer to 
an unjustified extent. Normally he can divide the costs of da
mage passed on to him as a result of liability being made in
dependent of fault among all users or consumers of products 
free of defects from the same range, or of his production as 

Article 100 of the EEC Treaty. 
OJ C92 of 25.4.1975, item 15(a)(ii), p. 5; items 26 and 27, p. 7. 
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a whole, by including the expense incurred (payment of da
mages or payment of insurance premiums) in his general pro
duction costs and in his pricing of the goods. Thus all con
sumers bear the costs of the damage to a reasonable extent. 

Any other type of liability would in the overwhelming ma
jority of cases leave the injured person to bear the damage. 
By this means, he receives only a completely inadequate pro
tection against the risks arising from defective products. Para
graph 2 of Article I, makes it clear that the producer is also 
liable in respect of damage even when nobody could have re
cognized the injurious defect, because the product, according 
to the state of science and technology at the time when the 
producer put it into circulation, could be considered as free 
from defects. Later scientific and technical knowledge some
times makes it possible only at a later date to realize that a 
product considered to be harmless is in reality dangerous (de
velopment risks). If these extremely rare cases of damage 
were to be excluded from the producer's liability, the consu
mer would have to bear the risk of unknown defects. Here 
also only the principle of liability irrespective of fault can lead 
to a universally acceptable solution, whereby the costs of the 
damage is divided among a large number of consumers by the 
producer. For this reason development risks had to be inclu
ded. 

This decision, however, makes it necessary to limit the period 
of liability, because liability for an unlimited period would 
place an unreasonable burden on the producer in view of the 
constant development of science and technology. Paragraph 2 
of Article I must be therefore considered in conjunction with 
Article 9, which provides for the extinction of liability after 
ten years. If after this period of ten years, it is discovered that 
an apparently harmless product used widely for all these years 
has given rise to damage, then this is comparable to an un
avoidable accident, the risk of which has to be borne by every
one as part of the general hazards of life and for which no
one else need be answerable. 

3. Liability extends only to moveable property. Special rules 
exist in all Member States to cover defective immoveable 
property such as buildings. Where, however, moveable objects 
are used in the erection of buildings or installed in buildings, 
the producer is liable in respect of these objects to the extent 
provided for in this directive. 

No distinction should be made between industrial and craft 
products. Although there is perhaps a smaller incidence of de
fects and therefore less risk of damage with the latter, since 
they arc subjected to continuous supervision by the craftsman 
during the production process, adequate consumer protection 
requires here also that the producer be made liable. 

Article I also includes agricultural products, irrespective of 
whether they have undergone processing or are consumed in 
their natural state. The consumer has to be protected also 
against the dangers arising from these products. 
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4. The producer is liable to anyone who suffers damage 
from the defective product. Whether or not the injured per
son was the owner of the object is unimportant. It is even ir
relevant whether the injured party was using the product 
when the damage arose or merely happened to be standing 
near the user. The wording of the Article covers these per
sons. 

5. The injured person has to affirm and to prove the facts 
giving rise to liability specified in Article I. 

6. Liability based on Article I is that of the producer of the 
defective product. Dealers have not been included among 
those persons against whom claims may be brought, in so far as 
they do not come under the exceptions specified in Article 2. 
Liability on the part of dealers in defective products, of the 
type provided for in the directive, would indeed make it easier 
for the injured consumer to claim his rights. This would how
ever be achieved at a high cost, since every dealer would 
have to insure himself against claims even in respect of pro
ducts which are almost completely free of risk. This would 
lead to a sharp increase in the price of the products, without 
the protection of the consumer being increased otherwise than 
by facilitating proceedings. Moreover, the liability of the dca· 
ler would be in any event only an intermediate liability, since 
he in turn would claim against his suppliers and back to the 
producer. Finally, there is no reason to make the dealer liable 
since in the overwhelming majority of cases he passes on the 
purchased product in unchanged form, and therefore has no 
opportunity to affect the quality of the goods. Only the pro
ducer is capable of this. The directive proceeds from the pre
sumption (Article 5) that the defect must have arisen in the 
producer's production process. Merely to protect the good 
name of his product the producer will do everything to pre· 
vent defects by carefully organizing his production. None of 
these considerations apply to the dealer. It was therefore con· 
sidered advisable to concentrate liability for defective products 
on the producer. 

Article 1 

Definition of persons against whom claims may be brought 

7. Article 2 defines the meaning of the term 'producer'. It 
covers all persons who were involved on their own respon
sibility in the process of producing the article. It is obvious 
that where there are several producers of component parts of 
an article, only those whose contribution was defective and 
therefore made the end product defective are liable. It was 
considered inopportune to concentrate liability on the producer 
of the final product as used by the consumer. It would have 
been easy to evade such exclusive liability. Moreover, it is 
more just to include in the liability irrespective of fault, the 
component producer in whose production stage the defect 
arose. The protection of the consumer is increased if all those 
involved in the production process are liable. This is particu-
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larly true where the producer of the final product is only a 
small undertaking while the supplier of the component is a 
large undertaking. Since the risks arising from component 
parts are easier to calculate if the insurer knows the compo
nent producer, but become incalculable if only the producer 
of the final product is liable (a fact which is rcnectcd in higher 
premiums), such a multiplication of liabilities also docs not 
lead to a supernuous and expensive multiple insuring of the 
same risk. 

8. 'Producer' includes any person who, even if he did not 
himself manufacture the defective article, represents himself 
as its producer by putting his distinguishing feature on the ar
ticle. This provision is intended to cover primarily those un
dertakings, such as mail order firms, which have products, es
pecially articles for mass consumption made by unspecified 
undertakings in accordance with precise instructions and sell 
them under their own name. This close economic link be
tween the actual producer and the bulk buyer who represents 
himself to the public as the sole producer must result in lia
bility on the part of the dealer in this case. There would be 
inadequate protection of the injured consumer if the dealer 
could refer him to the producer who is unknown and in 
many cases may hardly be worth suing. 

9. The same applies where a product is sold anonymously 
in the sense that the producer cannot be identified from the 
particulars accompanying the product. In this case there is a 
substitute liability of each supplier in order to compel him to 
reveal the actual circumstances, in particular the identity of 
the producer. Such a rule protects the consumer against ano
nymous products and provides an incentive for the marking 
of products. 

10. 'Producer' finally includes any person who imports into 
the European Community products from non-member coun
tries. This liability also aids consumer protection, since pro
ceedings in any non-member country usually present the in
jured person with insurmountable difficulties. Such a liability, 
which however in contrast to the case in the second para
graph does not lapse where the producer is known and can 
be sued, should also be required of the importer. lie can pro
tect himself against this liability by means of contractual 
terms at the time when he agrees to buy the goods from his 
supplier. 

11. Within the European Community it is neither necessary 
nor desirable to provide for liability of other links in the chain 
of distribution. The Convention on Jurisdiction and the En
forcement of Judgments in Civil and Commercial Matters of 
27 September 1968,1 which has been in force between the six 
origi11al Member States since 1 February 1973 and will apply 
in the three new Member States in the near future, gives ade
quate opportunity to claim against the producer even in a 
Member State other than that in which the injured person is 
resident. Under this Convention, the injured person can in
deed sue the producer in the court in whose jurisdiction the 
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tortious act occurred,2 which is often the place where the in
jured person is resident. A judgment in his favour can then 
be enforced in the Member State in which the producer is cs
tablished.3 

Article 3 

Joint and scnralliability 

12. The joint and several liability, provided fpr in Article 3, 
of all producers liable under Articles l and 2 gives the injured 
person the opportunity of claiming against that person in the 
production chain who because of his economic position is 
most able to pay compensation for the damage. He is also 
freed from the need to initiate proceedings against all pro
ducers to obtain from each the proportion of damages which 
corresponds to his share in causing the damage. 

Claims for contribution by the person who paid the damages 
in full against those persons who are jointly and severally 
liable with him are governed by the laws of the individual 
Member State. There was no reason to include these provi
sions in the scope of the directive. The same is true in respect 
of whether and to what extent a person who under the prin
ciples of the directive is solely liable to the injured person can 
for his part have recourse to his suppliers. 

Article 4 

Definition of defectiveness 

13. Since the directive is intended to protect the consumer's 
person and personal property not used for business purposes, 
the definition of defectiveness is based on the safety of the 
product. It is therefore irrelevant whether a product is defec
tive in the sense that it cannot be used for its intended pur
pose. Such a concept of defectiveness belongs to the law of 
sale. A liability which applies in respect of all persons suffer
ing damage from the defective article and the aim of which 
is to protect the rights of the consumer can be based only on 
lack of safety. It follows that it is not possible to make a dis
tinction bet\\ een persons and property and to apply in the 
case of damage to property a different concept of defective
ness from that applied in the case of personal injury. There 
is a perfectly legitimate interest on the part of the user or con
sumer of a product that it should not cause damage to his 
personal property, i.e. that it should also be safe in relation 
to these objects. It would be too narrow to restrict the concept 
of safety to the integrity of the person. 

The measure of safety an article must provide in order not to 
be considered defective must be judged according to objective 

OJ l299 of 31.12.1972. 
Article 5(3). 

I Article 31 e1 S<'q. 
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criteria on the basis of the circumstances in each individual 
case. Such a decision can be made only by the court. It is im
possible to determine in advance for all conceivable products 
the measure of safety that the whole range of consumers is 
entitled to expect. The producer is liable in respect of the risk 
of damage arising from the particular subjective tendency of 
a person to suffer injury, such as allergies to medicinal prod
ucts which arc objectively harmless, only where he has failed 
to point out such generally known risks in presenting his 
product, in particular in the instructions for use. This decision 
however also depends on the special circumstances of the in
dividual case, which have to be assessed by the court. 

An article does not however become defective merely because 
it wears out through use. A person who uses a worn product 
usually runs a higher risk than someone who uses a brand 
new product. The former is not entitled to expect the same 
degree of safety as the latter. It is clear from Article 5 that 
the article must be defective at the time the producer puts it 
into circulation. This is presumed, but the presumption is re
buttable. Where articles have been used over a long period of 
time, the court will pay particular attention to this circum
stance. 

The same applies where safety regulations are tightened up 
after a product has been put into circulation, at which time 
it met the existing requirements. In such a case ·there is in 
principle no obligation on the part of the producer to with
draw all products. Anyone using products which do not meet 
more recent safety requirements does so at his own risk. Here 
also, however, the court's assessment of the facts will be deci
sive in individual cases. 

The definition of the term defect should be considered in con
junction with Article 9, which provides for the extinction of 
the producer's liability after the expiry of a period of ten years 
from the time when the product was put into circulation. 

Article 5 

Exclusion of liability 

14. One of the conditions for the liability of the producer is 
that the defect in the article should arise in the producer's 
production process. Another condition is that the producer 
should put the product into circulation of his own free will. 
Liability is therefore excluded where the defect arose only af
ter that time or the article was put into circulation against the 
will of the producer, e.g. through theft. 

The existence of these two facts establishing liability is how
ever presumed. The producer can prove the contrary. 

As with any evidence, it can only be a question of establish
ing a high degree of probability, sufficient to convince the 
court, in accordance with general experience, that the fact to 
be proved does exist. Since this probability results above all 
from the interrelationship between the type of defect, the na-
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: ture of the defective article and the time which has elapsed 
since the article was put into circulation, regard must be had 
to these factors, especially as the relevant objective criteria. 

It is evident that this burden of proof rule is also intended 
to decide who has to bear the consequences where proof can
not be provided. Otherwise the rules of procedural law of the 
Member States are unaffected. 

15. It was not considered necessary to define the term 'put 
into circulation •I since this is self-explanatory in the ordinary 
meaning of the words. Normally, an article has been put into 
circulation when it has been started off on the chain of dis
tribution. 

16. It is not laid down in the directive that contributory neg
ligence on the part of the injured person leads to a reduction 
in or exclusion of liability. Such a provision would be super
nuous since this principle applies under the laws of all Mem
ber States. 

The same applies to exclusion of liability by reason of un
avoidable accident, such as an act of God which under the 
laws of all Member States may be pleaded by the producer as 
a defence to an action by the injured person. 

Article 6 

Definition of dama~:c 

I 7. Article 6 defines the damage for which the producer is 
liable. 

The reference to the death of the user or consumer of the de
fective article is intended to cover both rights to compensa
tion arising for the benefit of the injured person in the period 
between the event giving rise to injury and his death, and 
rights to compensation arising for the benefit of persons who 
had rights against the deceased. These will be primarily rights 
to maintenance of the spouse or close relatives. 

The term 'personal injuries' comprises the cost of treatment 
and of all expenditure incurred in restoring the injured person 
to health and any impairment of earning capacity as a result 
of the personal injury. 

The directive does not include payment of compensation for 
pain and suffering or for damage not regarded as damage to 
property (non-material damage). It is therefore possible to 
award such damages to the extent that national laws recog
nize such claims, based on other legal grounds. 

/8. Limiting the scope of the damage for which compensa
tion must be paid to the economic consequence of death and 
to personal injury is not possible, since it would not meet the 
need for an adequate consumer protection system. The ex-

' Articles 1(2), 5 and 9. 
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press object of the preliminary programme for a consumer 
protection and information policy referred to abovel is to pro
tect the economic interests of consumers as well as their 
health. The scope of the directive therefore also extends to 
damage to property in so far as this is necessary to protect the 
interests of consumers, but does not extend to damage to eco
nomic interests in the commercial sphere. It is obvious that 
it is precisely in this field that defects in products can lead 
to large-scale damage. The Commission, for the approxima
tion of this area of law, reserves the right to prepare proposals 
in view of its importance for the common market. 

19. The definition of the scope of the directive given in Ar
ticle 6 is based on these considerations. In deciding whether 
compensation is to be paid in respect of damage to property, 
account must be taken of whether the property damaged by 
the defective product meets the criteria laid down in Article 
6(b). An objective and a subjective criterion have been used 
to define the scope of the directive. The damaged property 
must firstly be of a type normally acquired only for private 
use or consumption. The term 'private' is used to indicate the 
activities of the injured person outside his work or profession. 
Secondly, a further requirement must be laid down in the 
form of the subjective purpose of the purchaser at the mo
ment of purchase or, alternatively, the subjective usc at the 
moment when the damage occurred, likewise aimed at private 
use and not commercial usc or consumption. 

The combined application of both criteria effectively separates 
those of the consumer's assets which it is intended to protect 
as private, non-business property from those used for busi
ness purposes. 

These commercial activities arc described by the words 'trade, 
business or profession'. The addition of • profession' has the 
effect of including the 'liberal professions', to which the same 
considerations relating to economic competition apply. 

20. Claims for compensation in respect of damage to or the 
destruction of the defective product itself are excluded. Pro
duct damage is damage which is inflicted upon the user or 
purchaser of a defective article in the form of personal injury 
or damage to property. The producer of the article is liable in 
respect of this type of damage. Liability in respect of the qua
lity of a newly-purchased article, its fitness for particular pur
poses, including its freedom from defects in the sense that it 
will not be damaged or destroyed in its entirety as a result 
of defects in part of it, is normally governed in the laws of 
all the Member States by the law relating to the sale of goods. 
This field is not affected by the directive. If for reasons con
nected with the protection of consumers the need arises to 
improve the legal position of the purchaser of a defective ar
ticle vis-a-vis its seller or to improve his rights of action 
against the producer, this can be achieved under the legal sys
tems of the Member States in which the need shows itself. 
In so far as it is necessary for the functioning of the common 
market, it could be achieved by approximating the law rela
ting to standard form contracts. 
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21. The amount of damages to be awarded in individual 
cases on the basis of this distinction is even under the legal 
systems in the Member States not determined by legislation. 
Under all these systems, it is the courts which decide on the 
amount of damages. This matter is therefore also not gover
ned by the directive, but is left for the courts in the Member 
States to decide. 

'Direct' damage such as expenditure incurred in repairing or 
replacing the damaged or destroyed article must obviously be 
compensated for. Compensation in respect of further damage 
is dependent upon the chain of causation between the defect 
ami the damage. This question of remoteness of damage is a 
matter for the courts in each Member State to decide. Re
search into the comparative law on the subject has shown 
that in practice, however, the amount of damages awarded in 
individual cases will not differ substantially. 

Article 7 

Limit on liability 

22. If the liability of the producer is no longer made to de
pend upon fault on his part and is thus deprived of the lim
iting factor of personal contribution for the damage, as a con
dition of his liability, another limiting factor must be provided 
for. Liability irrespective of fault without any kind of lim
itation would place an incalculable burden of risk on the pro
ducer. This would involve the danger that producers would 
be afraid to take business risks in developing new products. 
This would in turn impair or jeopardize economic and tech
nical progress, which is not in the general interest, particularly 
of consumers. 

It would follow from the impossibility of calculation that the 
risk of causing damage could be insured against only at a 
high cost. Every insurance contract provides for a limit on the 
amount for which cover is given. This amount is determined 
according to the risk to be insured and the readiness of the 
insurer to make a particular sum available in the event of 
damage being caused and of the insured party to pay the 
necessary premiums. Where liability is not limited by law, the 
sum insured can be very high. In fact, it will be very high 
because the producer has an interest in covering every con
ceivable risk including even those which are beyond the 
realms of probability. The premiums payable are reflected sub
stantially by increases in the price of the products, which 
must be borne by the public and thus by the consumer. It 
therefore seems in the interests of achieving an equitable 
balance between the need to protect consumers and the bur
den imposed upon industry to put a legal limit on liability. 

Liability is limited in amount2 and in time.J 

I OJ C 92 of 25.4.1975. 
Article 7. 
Article 9. 
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The limitation on the amount sets an upper limit on claims 
against the producer based on his liability irrespective of fault. 
Since he will not be liable according to the strict criteria of 
this directive for sums in excess of that limit, there is no need 
for insurance cover beyond that limit. 

23. The possible extent of the infringement of the rights 
involved, the moral imperative of compensation and the pur
pose of such a limitation, all require that, in fixing the upper 
limit on liability, a distinction should be made between per
sonal injury and damage to property. 

24. Since personal injury involves the infringement of a 
legal right of the highest importance, which it is imperative 
to protect, only an overall limit can be laid down, covering 
the entire range of damages suffered by all injured persons. 
An appropriate limit would appear to be 25 million European 
units of account. 

A further limitation limiting liability in the individual case, 
has not been imposed. The need for the risk of damage to be 
calculable is met by the overall limitation. It is the setting of 
an overall limit alone which in individual cases of damage, 
and these are far more frequent than cases of mass damage, 
causes the liability to be unlimited, since injury to a single 
person cannot reach the limit proposed in the directive. This 
means that the interests of the consumer, who usually suffers 
damage or injury in isolation, are fully taken into account. 

On the other hand, an upper limit such as that represented 
by the sum proposed could to the greatest extent cover mass 
damages. Mass damages arc included under the words 'inju
ries caused by identical articles having the same defect'. This 
is to cover the relatively infrequent cases in which the same 
defect occurs in various products of the same kind, therefore 
damaging a number of consumers. In cases of personal inju
ries, several hundred persons could be compensated within 
the framework of the proposed limit, provided their claims are 
of an average amount. Cases where the damage is more 
extensive than this should be classed as major disasters. In 
these extremely rare exceptions, the assistance of the public 
may under certain circumstances be forthcoming, as was the 
case with the thalidomide cases. It would not be advisable to 
adopt these exceptional cases as a standard for liability in the 
usual individual case and to use them to determine the upper 
limit of liability. A limit to liability would Jose all meaning if 
its amount were based on very rare major disasters. 

25. Since widespread damage caused by the defectiveness of 
a product, leading to mass damages, scarcely arises in the case 
of damage to property, but in the more frequent individual 
cases, in spite of restriction to personal assets not used for 
professional purposes, damage may arise which is difficult to 
calculate in advance, a converse ruling has been provided for 
these damages, namely limitation in individual cases without 
aggregation of all cases of damage in an overall limit. Where 
widespread damage resulting from a product defect scarcely 
arises, there is no danger that the risk of damage in respect 
of all claims cannot be calculated. 
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To determine the ceiling of liability for damage, however, it 
is necessary to distinguish between the moveable and immove
able property of the injured person, since the two types of 
property by nature differ greatly in value. A single limit for 
both types of property would be too high for moveable prop
erty and two low for immoveable property. In determining the 
amount it was essential to find an average value for personal 
assets not used for professional purposes. A figure of I 5 000 
EUA for moveable property and 50 000 EUA for immoveable 
property seems appropriate. In the latter case, account should 
be taken of the fact that in all Member States of the European 
Community, in the majority of cases, immoveable property is 
insured by the owner against destruction or damage, so that 
in general adequate protection is available, whereas this is not 
the case to this extent with moveable property. 

These two limits operate independently, not cumulatively. 

26. The new European unit of account used to determine 
the maximum limits of liability is an average variation in 
value of all currencies of the Member States. By using this 
unit of account it is possible to solve the monetary problems 
which arise as a result of the fact that the exchange rates of 
the various currencies involved change daily. 

This latter fact, in combination with the circumstances that 
the calculation of the equivalent in national currency is ne
cessary only at the point of time when the amount of dam
ages is fixed, either by agreement or by judicial decision, in
dicated that it was appropriate to adopt that point of time as 
the time when the European unit of account should be con
verted into the relevant national currency. A fixing generally 
of a specific date for conversion of the European unit of ac
count into national currencies would involve the danger that 
the relative values of the currencies would change again be
tween the date so specified and the day on which the dam
ages were awarded. 

In an age where purchasing power of all currencies is steadily 
being eroded it is necessary to adjust from time to time the 
specified maximum limits of liability in order to maintain 
their value at the level laid down in the directive. A period 
of three years appeared to be appropriate. Therefore, a clause 
has been provided for paragraph 5 of Article 7 which takes 
these matters into consideration. 

Articles 8 and 9 

Limitation period and extinction of liability 

27 .. The ri~h~ of the injured person to compensation, being 
subject to hmttation, arises upon the occurrence of the dam
age. It is, however, proposed that the limitation period should 
commence only when the injured person has, or ought to 
have, according to the circumstances, all the information ne
cessary to bring proceedings. This is specified in the first pa
ragraph of Article 8. 
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It is in the interest both of consumers and of industry to pro
vide for a uniform period of limitation. Accordingly, it was 
necessary to regulate this matter in the directive. A period of 
three years appeared appropriate in view of the fact that the 
directive gives the victim the right to bring action against the 
producer directly and, as the producer will in many cases be 
resident in another Member State, the victim may well require 
that length of time. Where legal relationships cross frontiers, 
the parties should have adequate time to reach a fair compro
mise between their interests, thus avoiding the need for court 
proceedings. 

28. Products wear out in the course of time. It therefore 
becomes more and more difficult to establish whether the de
fect causing the damage already existed at the time the article 
left the producer's production sphere or arose later through 
wear. New, more advanced products replace outdated ones. 
New safety standards lay down stricter requirements. Progress 
in science and technology makes it possible to acquire better 
knowledge as to whether products with many inherent risks 
are dangerous or harmless. For these reasons a limitation of 
the period of liability is necessary) It would be unreasonable 
to burden the producer beyond a certain period with an ever
increasing risk of damage. This is particularly true because the 
presumption that the product was originally defective operates 
against him. 

A limit to the period of liability is necessary above all to pro
vide a well-balanced solution to the problem of 'development 
risks'. The producer can be liable in respect of defects which 
are discovered within a certain period· of time as a result of 
progress in science and technology. An unlimited period of 
liability, however, would mean that the producer would have 
to bear an inordinately high risk particularly in this field. 

Ten years appeared appropriate as an average period. 

The rule that the period commences in each case at the 
beginning of a calendar year is intended to make the limita· 
tion period easier to calculate. 

The period is a Cllt-off period. Its effects are absolute. It can
not therefore be i.lterrupted or suspended by provisions in the 
laws of the Member States relating to cut-off periods of this 
type. 

Where proceedings for the recovery of damages are pending, 
the plaintiff cannot lose any rights he may have by the expiry 
of this period. The sole ground, therefore, for suspending the 
period is the bringing of an action by the injured person 
within this period. 

Article 10 

Prohibition of exclusion or restriction of liability 

29. The object of the directive to achieve an adequate pro
tection of consumers would not be achieved if the liability 
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provided for by this directive were subject to freedom of con
tract. It is therefore proposed that this liability is obligatory. 
It cannot be restricted or excluded by an agreement between 
the producer and the consumer. The provision has however 
been worded in such a way that it docs not cover only a con· 
tractual exclusion of liability in the strict sense. The text also 
excludes any assertion by the producer that the consumer, by 
using the product, has voluntarily assumed the risks which 
might arise from the defectiveness of the product. 

Article 11 

Relationship to claims based on other ~:rounds 

30. In addition to the right to damages based in the laws of 
Member States on this directive, and which may rank as a 
claim in tort, rights to damages may possibly, under the laws 
of individual Member States, be based on other grounds. 
These may be of a contractual nature, either arising from a special 
agreement between the producer and the injured person (gua
rantee of freedom from defects and agreement to accept re
sponsibility for all the consequences of the defectiveness), or 
under the legal systems of some Member States, being con
sidered, according to interpretation of existing laws, as obli· 
gations arising under the law of sale of all sellers of a defec
tive article, including the producer. In addition there may be 
claims in tort based on the fault of the producer, in so far as 
it exists. Such rules may be left untouched by the directive 
because they also serve the objective of an adequate protec
tion of consumers. 

Since, however, the right based on this directive gives the in
jured person a better legal position under the Jaws of all the 
Member States, it will in due course replace de facto other 
rights which may perhaps exist. 

Article 12 

Exclusion of dama~:e arisin~: from nuclear accidents 

31. As regards damage arising through or in connection 
with the usc of atomic energy, there are in force in all Mem
ber States similar special rules governing these risks based on 
liability criteria which arc as strict as those of this directive. 
It has therefore been possible to exclude damage of this type 
from the scope of this directive. 

I Article 9. 
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