
TOWARDS A EUROPEAN MARKET 
FOR THE UNDERTAKINGS 
FOR COLLECTIVE INVESTMENT 
IN TRANSFERABLE SECURITIES 

Commentary on the provisions 
of Council Directive 85/611 /EEC 
of 20 December 1985 

collsvs
Text Box

User
Rectangle



This document has been prepared for use within the Commission. It does not 
necessarily represent the Commission's official position. 

This publication is also available in the following languages: 

DE ISBN 92-825-8719-3 
FR ISBN 92-825-8721-5 

Cataloguing data can be found at the end of this publication. 

Luxembourg: Office for Official Publications of the European Communities, 1988 

ISBN 92-825-8720-7 

Catalogue number: CB-53-88-205-EN-C 

© ECSC-EEC-EAEC, Brussels • Luxembourg, 1 988 
Reproduction is authorized, except for commercial purposes, provided the source is 
acknowledged. 

Printed in Belgium 



Com.ission of the European Ca..unities 

TOWARD AN EUROPEAN MARKET 

FOR THE UNDERTAKINGS FOR COLLECTIVE INVESTMENT 

IN TRANSFERABLE SECURITIES 

Commentary on the provisions of Council Directive 85/611/EEC 

of 20 December 1985. 

Document 

collsvs
Text Box



This document has been prepared for use within the Commission. It does not 
necessarily represent the Commission's official position. 

Copyright ECSC-EEC-EAEC, Brussels - Luxembourg, 1988 
Reproduction is authorized, except for commercial purposes, provided the 
source is acknowledged. 



Since its creation in 1973, Mr. Vandamme was Head of the •stock Exchanges 
and Securities Markets• division in the Directorate General for Financial 

Institutions and Company Law in the Commission of the European Communities. 

He occupied that post until his retirement in July, 1986. 

From the very outset, Mr. Vandamme tackled the problem of undertakings for 

collective investment in transferable securities CUCITS) and after long and 

difficult negotiations the Directive was adopted by the Council of 

Ministers on 31 December 1985, a few months prior to his retirement. Having 

followed discussions on the Directive from start to finish, Mr. Vandamme is 

uniquely qualified to give an interpretation of the finished text and an 

account of the preparations that led up to it. I am grateful to Mr Vandamme 
for having drawn up a commentary on the Directive's text, which was a major 

landmark in his years in the stock exchange and securities field. 

The ideas expressed in the present study are the author's own and do not 

necessarily represent the Commission's view. They are, however, 

considerably clear and well thought out and bear witness to Mr. Vandamme's 

long professional experience and his love of work well done. 

I am convinced that this work will be a rich source of interest not only to 
professionals but also to all those who follow the Community's progress 

towards the realisation. of the Internal Market in 1992. 

G.E. FITCHEW 
Director-General 





Contents 

Introduction 

The "coordination" Directive 

The "liberalization" Directive 

Section I 

General provisions and scope 

of the Directive 

(Articles 1, 2, and 3) 

Section II 

Authorization of UCITS by the 

competent authorities (Article 4) 

Section III 

Obligations regarding the structure 

of unit trusts 

(Articles 5, 6 and 56, 7 and 55, 

8, 9, 10 and 11) 

Page 

I 

1 

21 



Section IV 

Obligations regarding the structure 

of investment companies and their 

depositaries {Article 12, 13, 14 

and 55, 15, 16, 17 and 18) 

Section V 

Obligations concerning the investment 

policies of UCITS {Articles 19, 20, 

21 and 54, 23, 24, 25 and 26) 

Section VI 

Obligations concerning information 

to be supplied to unit-holders 

{Articles 27, 28, 29, 30, 31, 32, 

33, 34 and 35) 

Section VII 

General obligations of UCITS 

{Articles 36, 37, 38, 39, 40, 

41, 42 and 43) 

31 

40 

67 

77 



Section VIII 

Provisions applicable to UCITS which market 

their units in Member States other than those 

in which they are situated (Articles 44, 45, 46, 

47 and 48) 

Section IX 

Provisions concerning the authorities 

responsible for authorization and 

supervision of UCITS (Articles 49, 50, 51 

and 52) 

Section X 

Contact Committee (Article 53) 

Section XI 

Annex 

Final provisions (Articles 57 and 58) 

Conclusions 

The Directive of 20 December 1985 and 

Schedules A and B annexed thereto 

87 

104 

113 

115 





I 

INTRODUCTION 

On 20 December 1985 the Council of Ministers of the European 

Communities adopted the Directive on the coordination of laws, 

regulations and administrative provisions relating to 

undertakings for collective investment in transferable securities 

(UCITS) (Official Journal No. L 375 of 31.12.1985) and the 

Directive amending the Directive of 11 May 1960 on the 

implementation of Article 67 of the Treaty establishing the 

European Economic Community (OJ No. L 372 of 31.12.1985); 

Article 67 is aimed at progressively abolishing restrictions on 

the movement of capital between Member States. 

The thinking behind the adoption of these Directives is -outlined 

below. 

A. The "coordination" Directive 

Aims 

There are appreciable differences between the various Member 

States' laws relating to collective investment undertakings, 

particularly as regards the obligations and controls imposed on 

them. On a Community-wide view, these differences are liable to 

distort the conditions of competition between such undertakings 

and to make for unequal protection of people investing with th~m. 
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Coordination of national laws governing collective investment 

undertakings·was therefore considered desirable with a view to 

approximating the conditions of competition between such 

undertakings at Community level and affording unit-holders more 

effective and more uniform protection. 

Moreover, the need for such coordination was accentuated by the 

fact that it was the essential precondition for free marketing of 

these undertakings' units in the Community, which would mean that 

undertakings situated in a given Member State would be able to 

market their units in other Member States without the latter 

being able to subject the undertakings or their units to any 

provision whatsoever. Indeed, the majority of Member States 

maintained that such opening-up of frontiers in this sector was 

not possible until there had been substantial approximation of 

the essential provisions governing these undertakings. 

These, then, are the three essential objectives of the 

"coordination" Directive of 20 December 1985. The first two are 

in fact subsumed in the third, since achievement of them is 

implicit in the establishment of freedom to market units in 

collective investment undertakings throughout the Community. 

Scope 

The Directive applies to all UCITS (other than those of the 

closed-ended type), viz. those 
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which invest the capital they raise in transferable securities 

quoted on the stock exchange or traded on similarly regulated 

markets. 

which raise capital by means of offers open to the public, 

i.e. which sell their units by promoting them to the public; 

which operate on the principle of risk-spreading; 

whose units are, at the request of holders, repurchased or 

redeemed, out of the undertakings' assets; 

whose registered offices are situated in a Member State. 

However, the Directive allows Member States to exclude from its 

scope certain categories of UCITS whose investment or borrowing 

policy differs from that specified in the Directive (for 

instance, UCITS which invest primarily in transferable securities 

not traded on regulated markets). Pending coordination in this 

area, each Member State remains free to lay down specific rules 

with which UCITS in these categories must comply when carrying on 

their activities on its territory. 

Methodology 

The approach that the Directive adopts to establishing free 

marketing of UCITS units is consistent with the principles upheld 

by the Commission, in that it is based on the need for mutual 
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recognition of Member States' laws made possible by a minimum 

degree of coordination of their laws and application of the rule 

that supervisory powers lie exclusively with the country of 

origin. In practice, application of these principles in the 

present case means that from 1 October 1989, the date by which 

Member States must have brought into force the measures necessary 

for them to comply with the Directive (1 April 1992 in the case 

of Greece and Portugal), 

any UCITS willing to carry on activities as such, 

irrespective of where it wishes to do so, will have to be 

authorized by the Member State in which it is situated (the 

Member State of origin); this authorization will be valid 

for all the other Member States; 

an authorized UCITS, in whichever Member State it markets 

its units, will be subject to the laws and supervision of 

its Member State of origin only; - if it markets its units in 

a Member State other than that in which it is situated, the 

other Member State will only be able to require it to comply 

with the rules governing the marketing of such units on its 

territory and to exercise supervision over it for the 

exclusive purpose of ensuring that it does comply with those 

rules. 
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Range of coordination 

The coordinated rules relate to: 

The conditions for authorization of UCITS: 

Authorization requires approval of the management company in the 

case of a UCITS constituted under the law of contract or the 

investment company in that of a UCITS constituted under statute, 

its fund rules or instruments of incorporation, and the choice of 

depository. 

The structure of UCITS and in particular the obligations of 

the depository, whose main task is the safe-keeping of the assets 

of the UCITS. 

The investment policies of UCITS 

The Directive specifies the transferable securities in which 

assets of a UCITS may be invested (transferable securities 

admitted to official listing on a stock exchange or dealt in on 

any other regulated market which operates regularly and is 

recognized and open to the public) and the other assets, 

including liquid assets, that a UCITS may hold on a subsidiary 

basis. In order to ensure a good spread of risks, a number of 

limits are set on the amount a UCITS can invest in such 

securities. In addition, rules are laid down to prevent a UCITS 

from exerting significant influence over the management of an 

issuing body. 
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Information to be supplied to unit-holders 

A UCITS is required to publish a prospectus, an annual report and 

a half-yearly report. The minimum information to be included in 

these publications is set out in two schedules annexed to the 

Directive. 

General obligations of UCITS 

A number of obligations are laid on UCITS. For instance, they 

are not allowed to borrow (except within clearly defined limits) 

and they must repurchase their units at the request of unit

holders. 

Rules applicable to a UCITS when marketing units in a Member 

State other than that in which it is situated 

The UCITS must comply with the other State's rules on marketing. 

In addition, it must take all appropriate steps to ensure that 

unit-holders in that State are readily able to exercise their 

financial rights and receive the information to which they are 

entitled. The authorities in the other State must be supplied 

with detailed information before the UCITS starts marketing its 

units there. 
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Rights and obligations of the authorities responsible for 

authorization and supervision of UCITS 

These are the authorities in the Member State where the UCITS is 

situated and, on the subsidiary plane of supervision of marketing 

rules, in any Member State where it markets its units. Close 

cooperation between these authorities is stipulated. 

The setting-up of a Contact Committee made up of 

representatives of the Member States and the Commission to 

examine all problems arising from application of the Directive. 

The first 

of Article 

B. The "liberalization" Directive 

Council Directive of 11 May 1960 on the implementation 

67 of the Treaty (progressive abolition of 

restrictions on the movement of capital) excluded transactions in 

the units of unit trusts from the liberalization of capital 

movements, even where such units were dealt in on stock 

exchanges. On the other hand, securities issued by investment 

companies were included among the securities dealt in on stock 

exchanges covered by the liberalization provisions, no exception 

being specified in the Directive. 

The main reason why it has not hitherto been possible to remove 

the restrictions on the free movement of unit trust units is that 

the Member States• laws governing unit trusts are so different 

that they are incapable of serving as a basis on which to ensure 
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equivalent protection of savers and conditions of healthy 

competition between unit trusts. This reason, given by several 

Member States as their grounds for not accepting freedom of 

movement, is therefore the same as that given by the Member 

States, as seen above, for not allowing the free marketing on 

their territory of units issued by UCITS from other Member 

States. 

As also seen above, the "coordination" Directive of 20 December 

1985 disposes of these problems, thus clearing the way for the 

free marketing of UCITS units from 1 October 1989 at the latest. 

For its part, adoption of the "liberalization" Directive clears 

the way, for the same reason and from the same date, for the 

abolition of t~e remaining exchange restrictions on free movement 

of UCITS units, which apply to unit trust units, whether or not 

traded on stock exchanges, and investment company units not 

traded on stock exchanges. Moreover, the retention of these 

restrictions would have deprived the "coordination" Directive of 

much of its effectiveness, since without the "liberalization" 

Directive Member States, although bound as from 1 October 1989 to 

allow the free marketing on their territory of units offered by 

UCITS from other Member States, would have been able in practice, 

if they chose, to prevent such free marketing by relying on the 

remaining exchange restrictions applied to the units of certain 

UCITS. 
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Apart from the shares of investment companies, which were already 

liberalized, the scope of the "liberalization" Directive is 

identical with that of the "coordination" Directive; it covers 

the units of UCITS to which the latter Directive applies. The 

date of entry into force is also the same: 1 October 1989 at the 

latest (1.1.1991 in the case of Portugal). In short, as from 

that date, it will be compulsory for all Member States to accept 

not only the free marketing on their territory of units offered 

by UCITS falling within the scope of the "coordination" Directive 

(however, see paragraph 20a) but also the removal of all 

restrictions on the free movement of such units (1). 

**** 
Note 

The following pages contain an article-by-article commentary on 

the provisions of the "coordination" Directive. This commentary 

is based primarily on the preparatory work that went into 

drafting these provisions; it therefore reflects the spirit 

presiding over the drafting process rather than the ~egal content 

of the text. 

1 It should be noted that the "liberalization" Directive 
has been overtaken by the adoption, on 17 November 1986, of a 
further Directive (OJ No. L 332 of 26.11.1986) based on Article 
67 of the EEC Treaty which to some extent encompasses UCITS not 
falling within the scope of the "coordination" Directive. 





SECTION I: GENERAL PROVISIONS AND SCOPE OF THE DIRECTIVE 

1. As stipulated in Article 1 (1) the Directive applies, subject 

to a number of exceptions that will be discussed in due course, 

to 

all undertakings for collective investment in transferable 

securities (UCITS) 

if they are situated on the territory of a Member State of 

the European Community. 

2. It should be noted that, even if the primary aim of the 

harmonization called for in the Directive is to allow the units 

of a UCITS to be marketed freely in Member States other than that 

in which it is situated, and this is a prerequisite for 

liberalization of capital movements (see Introduction), the 

Directive applies to all UCITS, whether or not they market their 

units in Member States other than the one in which they are 

situated. 

1. What is an undertaking for collective investment in 

transferable securities (UCITS)? - Article 1 (2) and (3) 

3. In order to be a UCITS within the meaning of the Directive, 

an undertaking must meet two criteria, which are laid down in 

Article 1 (2) and (3). 
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1st criterion 

4. A UCITS is an undertaking the sole object of which is the 

collective investment in transferable securities of capital 

raised from the public and which operates on the principle of 

risk-spreading. It matters little whether it is constituted 

under the law of contract (in which case it will generally be 

known as a "mutual fund", although having no legal personality, 

and will be managed by a management company), or under trust as 

in the United Kingdom (in which case it will be called a "unit 

trust") or under statute (as an "investment company"). With a 

mutual fund under the law of contract, the fund assets are 

generally the property of the unit-holders collectively, who are 

thus joint owners of the assets; with a trust, the assets are 

simultaneously owned by the trustee (legal ownership) . and the 

unit-holders (equity ownership); with an investment company 

constituted under statute, the assets are the property of the 

company, and instead of unit-holders there are shareholders, who 

are the joint owners of the company. 

5. This criterion is not met, therefore, by undertakings whose 

sole object is not the collective investment of capital raised 

from the public or which do not operate on the principle of risk

spreading. Examples of undertakings which do not operate on the 

principle of risk-spreading include holding companies whose 

object is to provide funding for businesses having no access to 

the financial market or to exercise control over businesses in 



which they are shareholders. Again, the phrase "raised from the 

public" excludes investment clubs, since they are not open to the 

public but restrict their membership to a limited number of 

investors; nor do they issue units representative of their 

assets in the way that UCITS do. By the same token, the 

Directive does not cover collective investment undertakings which 

do not raise the1r capital from the public at large but make 

limited offers to certain categories of investors (such as 

insurance companies or pension funds); this exclusion applies to 

"fonds d'interessement" in France, "exempted unit trusts" in the 

United Kingdom and "Spezialfonds" in the Federal Republic of 

Germany. 

6. Also excluded from the scope of the Directive are collective 

investment undertakings which do not invest the cap~tal they 

raise exclusively in transferable securities but also, for 

instance, partly in gold, immovable property, goods or mixed 

assets. 

7. The restriction of the Directive's scope to undertakings 

whose sole object is collective investment in transferable 

securities does not mean that the operation or formation of 

undertakings engaging wholly or partly in other forms of 

investment is prohibited. Nor does the Directive prohibit such 

undertakings from marketing their units in other Member States, 

but it does allow another Member State - as long as it does not 

infringe other provisions of the Treaty (the non-discrimination 
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rule in particular) - to refuse to let such marketing be carried 

on freely in the sense of the word used in the Directive, or at 

the very least allows it to specify certain conditions with which 

such marketing must comply. 

8. We shall see in due course (Section V, paragraphs 80 et seq.) 

what is to be understood by investment in "transferable 

securities" and the minimum rules that the Directive imposes to 

ensure that the principle of risk-spreading is complied with. 

2nd criterion 

9. Units issued by collective investment undertakings (the term 

"units" is taken to include shares in the case of investment 

companies) must be directly or indirectly repurchasable or 

redeemable out of the undertakings' assets, on request by unit

holders. This criterion provides the basis for distinguishing 

between collective investment undertakings of the open-ended and 

the closed-ended types. Only those in the former category are 

required to repurchase or redeem their units; thus, the 

Directive applies to them alone. 

10. It should be noted that the expressions "units repurchased 

or redeemed" and "directly or indirectly" were used to take 

account of the variety of situations found in the Community. In 

some cases, for instance, units are redeemed and cancelled, while 

in others they may be repurchased, perhaps by a repurchasing 
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company, and subsequently put back into circulation. Again, the 

repurchase or redemption might be made directly by the UCITS or 

indirectly by an intermediary or affiliated company (a 

repurchasing company for example). 

11. The Directive specifies that action taken by a UCITS to 

ensure that the stock exchange value of its units does not 

significantly vary from their net asset value is regarded as 

equivalent to such repurchase or redemption. 

In the Netherlands, for instance, investment companies of the 

Robeco type which are quoted on the stock exchange do not 

directly repurchase their units; this is done on Robeco's behalf 

by a stock exchange intermediary. However, for this repurchase 

to be regarded as such for the purposes of the Directive,- Robeco 

must take action to ensure that the stock exchange value of its 

units does not vary significantly from their asset value. 

Companies of the Robeco type which operate on the principle of 

risk-spreading are therefore UCITS within the meaning of the 

Directive if they invest the capital that they raise exclusively 

in transferable securities and as long as they take action on the 

stock exchange as indicated. 

12. It is to be noted that although, in principle, UCITS of the 

open-ended type issue their units without restriction - according 

to demand, therefore - and unit-holders can withdraw at any time 

by requesting the repurchase of redemption of their units, there 
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are nevertheless cases in which the issue of units might be 

subject to a time-limit or restricted to certain periods or 

perhaps a maximum amount; similarly, although there must be 

provision for repurchase or redemption, it might be restricted to 

certain-periods. Undertakings applying such restrictions fall 

within the scope of the Directive. 

II. When is a UCITS to be deemed to be situated in a 

Member State? - Article 3 

13. Under the Directive, a UCITS is deemed to be situated in a 

Member State if the management company in the case of a mutual 

fund (this term also includes unit trusts) or the investment 

company has its registered office there . 

• 
14. The Directive adds that Member States must require that the 

head office be situated in the same Member State as the 

registered office. This stipulation was added for two reasons: 

(a) to prevent the creation of "letter-box UCITS", in other 

words UCITS considered to be situated in a Member State solely 

'because they have their registered offices there although all 

their administration and management is carried on outside the 

Community; 

(b) to facilitate the competent authorities' task of supervising 

UCITS, by requiring them to have their head offices, where all 



the documents needed for the practical purposes of supervision 

have to be kept, in the same place as their registered offices. 

This additional stipulation definitely does not mean that all 

fund management activities or decisions have to be concentrated 

in the one place, particularly when it is evident that these 

activities could be carried out more effectively elsewhere (such 

as in the United States when investments are being made there). 
' 

15 .. UCITS situated in non-member countries therefore do not fall 

within the scope of the Directive. The marketing of their units 

in a Member State is still governed by that State's laws, 

possibly in conjunction with bilateral agreements. 

III. Derogations- Articles 2 and 1(4) 

16. In its original form, the Directive laid down that it was 

applicable to all UCITS as defined under heading I. above 

situated in the Community, allowing no exceptions, so that all 

such undertakings had to comply with all the Directive's 

provisions, especially those on investment and borrowing policy. 

This meant that there could be only one type of UCITS in the 

Community. 

17. The developments seen over recent years on the financial 

market - the emergence of new financial products in particular

have shown that applying the Directive's scope so rigidly would 

7 
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be likely to prevent or hamper such developments, so that some 

leeway to allow them had to be introduced into the Directive. 

For instance, in the past few years it has become increasingly 

possible in various Member States for certain categories of UCITS 

to depart from the principle of having to invest all their assets 

in transferable securities quoted on a stock exchange or traded 

on other regulated markets and to invest in transferable 

securities not traded on regulated markets. The main such 

category comprises UCITS known as venture capital common funds, 

which invest a large proportion of their assets in newly formed 

businesses operating in innovative fields. The Directive's 

provisions on the borrowing policy of UCITS may also be found too 

restrictive in certain cases. 

18. The Directive therefore provides that if certain categories 

of UCITS defined in the rules of the Member State where a UCITS 

is situated are authorized or required to operate an investment 

or borrowing policy which does not comply with the Directive's 

requirements (see paras. 80 et seq. and 139), such categories of 

UCITS, although conforming with the definition given above under 

heading I. are not to be deemed to be UCITS for the purposes of 

application of the Directive and are not governed by it. In the 

case of such UCITS, therefore, the Member State is free to 

derogate from any of the Directive's provisions - not just those 

laying down rules on investment and borrowing. Consequently, the 
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term "UCITS" used in the remainder of the Directive does not 

apply to these UCITS, only to those actually covered by its 

provisions. 

19. Such derogation, it should be noted, cannot be applied on a 

case-by-case basis or be decided upon by a UCITS of its own 

volition, since its application is restricted to categories of 

UCITS defined in the rules of a Member State for which the 

Directive's requirements on investment or borrowing policy are 

inappropriate in the light of their own investment or borrowing 

policy. Member States must therefore specify such categories if 

they wish to exercise the right of derogation, which they may do 

only if the categories of UCITS in question operate an investment 

or borrowing policy genuinely different from that required in the 

Directive. Thus, the right of derogation cannot be- used by 

Member States for the sole purpose of releasing certain 

categories of UCITS from the constraints of the Directive rather 

than allowing them to continue operating their investment or 

borrowing policy (for instance by simply allowing UCITS to 

invest a slightly higher percentage of their assets in a given 

type of security than is allowed under the Directive). 

Clearly, the fairly loose wording of this particular derogation 

and the fact that application of it is left in the hands of 

Member States could lead to unlocked-for deviations. This is why 

the Commission is required, 

of the Directive, to submit 

five years after the implementation 

a report on application of this 
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derogation- and of those discussed in paragraph 20a), b) and c) 

- and, if necessary, to propose suitable measures to extend the 

Directive's scope. 

20. The Directive also excludes the following from its scope. 

(a) UCITS of the closed-ended type, whose units are neither 

repurchased nor redeemed, so that they are not UCITS for the 

purposes of the Directive, as is made clear by the definition 

given in Article 1. The purpose of this express exclusion is 

therefore to avoid all possible ambiguity; 

(b) UCITS which raise capital without promoting the sale of their 

units to the public within the Community or any part of it. This 

derogation is already implicit in the definition in Article 1, in 

that it specifies that only those UCITS which raise their capital 

from the public fall within the scope of the Directive. In 

establishing whether or not an undertaking raises its capital 

from the public and is therefore a UCITS for the purposes of the 

Directive, what has to be considered is not the results achieved 

by its efforts to raise capital but whether or not it engages in 

promoting the sale of its units to the public within the 

Community or any part of it; if not, it will not be considered 

to be a UCITS, even if some of its units have been acquired by 

the public. On what is to be understood by promotion, it is made 

clear in a statement in the Council minutes that the scope of 



11 

this term is not confined to advertising but includes all types 

of promotional activity aimed at raising capital (such as direct 

selling). 

As already seen (in paragraph 5), the term "the public" implies a 

public wider than that made up by a specific group of investors, 

such as insurance companies, pension funds or the employees of a 

company. On the other hand, though, it is not to be interpreted 

as meaning "all the public"; as we see it, a large section of 

the public (comprising all the professions, .for instance) is 

enough to qualify as satisfying the definition. But should a 

UCITS which confines its promotional activities to, say, the 

medical profession be regarded as promoting its units to the 

public and therefore brought within the scope of the Directive? 

Here it can be argued that, with such a very specific target 

group of investigators, the requirements are not fulfilled, 

especially since the intention has always been to confine the 

Directive's provisions essentially to conventional UCITS dealing 

with the publ~c at large. This intention, along with the factual 

evidence, should be the key to interpretation of what is meant by 

"the public". 

(c) UCITS whose units, under the fund 

company's instruments of incorporation, 

public in non-member countries (this 

rules or the investment 

may be sold only to the 

derogation is in fact 

implicit in the one discussed immediately above). There are a 

number of UCITS situated in the Grand Duchy of Luxembourg and 
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quoted on the stock exchange there which market their units 

exclusively in non-member countries, although not ruling out the 

purchase of units by members of the public in the Community. In 

future, if they wish to take advantage of this derogation, UCITS 

will have to stipulate in their fund rules or instruments of 

incorporation that their units are exclusively reserved for sale 

to the public in non-member countries. 

(d) Investment companies whose assets 

intermediary of subsidiary companies 

transferable securities (see Article 

are invested through the 

mainly otherwise than in 

( 4)). Such companies are 

UCITS in appearance only, 

through subsidiaries, in 

securities. Thus, they 

since their assets are invested, 

assets other than transferable 

do not really meet the definition of 

UCITS. 

Note 

As for the scope that UCITS covered by 

allowed for marketing their units, it 

collective investment undertakings which 

these derogations are 

is the same as for 

do not invest their 

assets exclusively in transferable securities (see paragraph 7). 



IV. Legislation applicable to UCITS situated in a 

Member State- Article 1(6) and (7) 

13 

21. Member States must apply to UCITS situated on their 

territory all the Directive's mandatory provisions, which they 

are obliged to incorporate into their national laws; they are of 

course at liberty to choose whether or not to incorporate the 

optional provisions. However, UCITS are governed solely by the 

laws of the Member State where they are situated, even if they 

market their units in another Member State. 

22. The Directive's provisions are only minimum requirements, 

though, and Member States can therefore take a stricter line in 

applying them - exclusively to UCITS situated on their territory. 

For instance, they can enforce stricter requirements than those 

in the Directive on authorization of UCITS or on their investment 

policy (such as by setting a limit of 3% rather than 5% on a 

given type of investment by UCITS or by prohibiting them from 

investing in the units of other UCITS) or yet on the information 

that they must publish (for example by requiring quarterly rather 

than half-yearly reports to be published in addition to annual 

reports). But they cannot take a less strict line. 

23. Again, a Member State is at liberty to submit UCITS situated 

on their territory - but only them - to additional requirements, 

provided that they are of general application and do not conflict 

with the provisions of the Directive. 
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24. It follows from the above that if a UCITS situated in Member 

State A wishes to market its units in Member State B, the latter 

will not be able to apply any provisions of its own to the UCITS 

(or to its units) in the area covered by the Directive, even if 

the UCITS does not have to comply in Member State A with stricter 

or additional requirements imposed by Member State B on UCITS 

situated on its own territory. In principle, this should not 

have any adverse effects on UCITS in Member State B, since the 

Directive is supposed to contain a comprehensive list of the 

important obligations with which UCITS must comply. If they do 

not wish to discriminate against their own UCITS, Member States 

will have to ensure that they do not impose stricter or 

additional obligations on them which would place them at a 

competitive disadvantage vis-a-vis UCITS from other Member 

States. However, as will be seen in due course (parag~aphs 163 

et seq.), a derogation from the principles set out above has been 

allowed in relation to marketing rules. 

25. It should be noted that the option made available to Member 

States to impose additional or stricter requirements on UCITS 

does not apply to the scope of the Directive itself, as defined 

in Articles 1 to 4. 



v. Prohibition on a UCITS from converting itself into 

an undertaking not covered by the directive -

Aticle 1(5) 

26. Consideration was given to the problem of what should be 

done about UCITS covered by the Directive which converted 

themselves into collective investment undertakings not covered by 

the Directive, for instance, if during the course of their 

existence they decided that they were no longer going to invest 

all their assets in transferable securities but to put a given 

percentage into gold or immovable property. This was an 

important matter, for it should not be forgotten that various 

Member States were unwilling to agree to the Directive, and 

therefore to the free marketing on their territory of units 

offered by UCITS from other Member States, except on the express 

condition that such UCITS complied with all the Directive's 

provisions, and in particular with the obligation to invest their 

assets exclusively in transferable securities. If a UCITS were 

authorized to convert itself into an undertaking not covered by 

the Directive, it would obviously forego its freedom to market 

its units in other Member States from that moment, but the other 

Member States would still be obliged to allow units no longer 

representing capital invested exclusively in transferable 

securities to remain in circulation on their territory. This was 

found unacceptable by a number of Member States. 
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27. Some experts made the suggestion that a UCITS planning such 

a conversion could be obliged to inform the public explicitly of 

its intention and to offer to repurchase its units at no cost to 

unit-holders, or at least to unit-holders in Member States where 

the units of UCITS which invested part of their assets otherwise 

than in transferable securities were not allowed to be marketed. 

28. This suggestion was found to 

required, since it contained nothing 

taking. advantage of the Directive 

fall short of what was 

to prevent a UCITS from 

to become established in a 

Member State and, having done so, changing its investment policy, 

speculating that unit-holders in that Member State would not take 

up the repurchase offer because they would be attracted by the 

new investment policy, particularly by investment in gold or 

other alternatives to transferable securities that · it was 

planning to make in future. 

29. For this reason, the solution adopted strictly prohibits a 

UCITS from converting itself into an undertaking not covered by 

the Directive. This is doubtless an extremely radical provision, 

but it can be regarded as the price to be paid by UCITS for the 

opportunity to market their units throughout the Community. If 

a UCITS wishes to convert itself into an undertaking not covered 

by the Directive, the only course available to it will therefore 

be to wind itself up and reconstitute itself in a different form. 
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30. It should be noted that this prohibition applies regardless 

of whether UCITS market their units exclusively in the Member 

State where they are situated or in other Member States as well. 
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SECTION II:. AUTHORIZATION OF UCITS BY THE COMPETENT, 

AUTHORITIES (ARTICLE 4) 

31. The authorities 

exclusively those of the 

competent to 

Member State 

authorize a UCITS are 

in which it is situated, 

i.e. where the management company, in the case of a unit trust or 

the investment company has its registered office. 

32. Authorization given by the competent authorities is valid 

throughout the Community: if the UCITS markets its units in 

another Member State, it will therefore be out of the question 

for the latter to require fresh authorization. 

33. Authorization of a unit trust by the competent authorities 

is subject to approval by them of the management company, the 

fund rules and the choice of depositary. It should be noted that 

the Directive does not require approval of the depositary itself, 

but only of the choice, since it will generally be a bank and 

will normally have been approved already by the banking 

authorities. In the case of an investment company, the 

instruments of incorporation and the choice of depositary have to 

be approved. 

34. Fund rules contain all the contractual rules governing legal 

relations between the management company, the depositary and the 

unit-holders. Instruments of incorporation, which may differ 

from statutes, are a certified public document setting out, inter 

alia, the identity of the members of the board, the company name 
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or style, its registered office, its capital etc. 

35. Since the competent authorities' approval is required for 

the management company, the choice of depositary and the fund 

rules or instruments of incorporation, it is again required if 

the company or depositary is replaced or changes are made in 

these documents. No approval or notification is required in the 

event of changes in the management company's or depositary's 

instruments of incorporation, but .it is clear that if these 

changes were such as to jeopardize the unit-holders' interests, 

the competent authorities would have the right and duty to act 

and, if appropriate, withdraw the approval given to the 

management company or depositary and to require its replacement. 

36. The authorization to be given by the competent authorities 

cannot be granted if the directors of the ·management company, 

investment company or depositary are not of sufficiently good 

repute or lack the experience required for the performance of 

their duties. To this end, the names of the directors and any 

persons succeeding them in office must be communicated forthwith 

to the competent authorities. It should be noted that the 

competent authorities are not required to ensure that the 

directors in question are of sufficiently good repute or have the 

necessary experience, but to withhold authorization from a UCITS 

when this is not the case, for instance if a director has a 

conviction for fraud. The term "directors" is understood as 

meaning those persons who, by law or under the instruments of 
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incorporation, represent the management 

company or depositary or effectively 

strategy of the management company, 

company, investment 

determine the business 

investment company or 

depositary. 



SECTION III: OBLIGATIONS REGARDING THE STRUCTURE OF 

UNIT TRUSTS 

I. Capital of the management company 

Article 5 
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37. Various Member States would have wished the Directive to 

specify a minimum figure for the capital of the management 

company. However, it became apparent that such a figure, which 

would necessarily have to be set at a level taking account of the 

different situations in the various Member States, would have 

little meaning in some Member States and would thefore offer only 

an illusory guarantee. The Directive therefore confines itself 

to setting forth the objective to be aimed at in this respect: 

that the management company must have sufficient financial 

resources at its disposal to enable it to conduct its business 

effectively and meet its liabilities. It is left to each Member 

State to express this objective in terms of a minimum amount of 

capital, should it consider this necessary. 

II. Activities of a management company 

Articles 6 and 56 

38. The Directive provides that a management 

engage in any activity other than management of 

the assets of investment companies. 

company may not 

unit trusts and 
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The purpose of this provision is to protect unit-holders by 

ensuring an optimum level of specialization by the management 

company and avoiding all risk of a conflict of interests.between 

the specified activity and any others. 

39. It will be noted that the Directive does not mention 

management UCITS, and this omission was deliberate since it was 

not intended to prohibit a management company from also managing 

funds or investment companies not covered by the Directive (for 

instance a real estate fund or close-ended investment company), 

which would not have been allowed if the term "UCITS", which 

refers exclusively to undertakings covered by the Directive, had 

been used. It should also be noted that this provision allows a 

management company to manage more than one fund or investment 

company, but there is nothing to prevent a Member State 

restricting its activity to the management of only one fund. 

40. It is stated in the Council minutes that a management 

company is free to manage its own assets, which goes without 

saying, and in addition to engage in subsidiary operations 

directly connected with its main activity, such as managing 

savings plans based on UCITS units. In addition, a management 

company may, if authorized by the Member State concerned, issue 

bearer certificates representing the registered securities of 

other companies. 
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41. Finally, Member States.may authorize management companies 

which, on the date of adoption of the Directive (20 December 

1985), carried on activities other than the management of funds 

or investment companies (such as insurance business) to continue· 

those other activities for five years after that date. In this 

connection, an examination was made in the course of the 

preparatory proceedings on whether insurance companies could be 

managers of investment funds, from the standpoint of Community 

legislation on insurance, particularly, Article 8 of the life 

assurance Directive, No. 79i267. EEC of -5 March 1979 (OJ No. L 63 

of 13 March 1979 (1). The prevailing opinion was that the role 

of the fund manager could be assumed by such companies only if 

they marketed policies whose yield, apart~from the proportion 

providing minimum cover of the risk, was a function of the value 

of units of the fund that they managed (unit-linked insurance). 

At all events, this possibility should no longer be available 

after 20 December 1990. 

III. Functions of a depositary - Articles 7 and 55 

42. A unit trust's assets must be entrusted to a single 

depositary for safekeeping. Safekeeping naturally encompasses 

the everyday administration of these assets (collection of 

(1) Article 8·81b: "Each Member State shall require that any 
undertaking set up in its territory for which an 
authorization is sought shall ... limit its business 
activities to the business of insurance and operations 
directly arising therefrom, to the exclusion of all other 
commercial business". 
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dividends, interest payments, subscription charges etc.). 

43. 

that 

The fact that there 

the depositary is 

is only 

obliged 

one depositary does not mean 

to attend itself to the 

safekeeping of all the fund's assets. It may entrust all or some 

of these assets to a ~hird party; for instance, it may entrust 

to a bank situated in the United States the safekeeping of 

transferable securities orginating from that country. If it does 

this, its liability is unaffected, but as we shall see (in 

paragraph 55) it can vary according to national laws. Depending 

on the relevant provisions, the depositary will either be fully 

liable for any improper performance of its obligations by the 

third party or only liable for its injudicious choice of the 

third party. The depositary will of course be held liable if, 

for instance, the fund rules did not allow it to entrust the 

safekeeping of assets to a third party. 

44. Unless it is contrary to the law or fund rules, a 

management company may instruct a bank acting as depositary to 

entrust part of the assets, liquid assets in particular, to 

another bank offering better returns; in that case, the 

depositary's liability would be limited to proper execution of 

the instructions, the management company being liable for the 

transaction as such, i.e. the investment made, just as it would 

be for any other investment of transferable securities. On the 

other hand, if the depositary, acting on its own authority, 

invests liquid assets that it is holding temporarily for account 
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of the fund on the·money market, it is fully liable for the 

investment made. 

45. In addition to being entrusted with the safekeeping of 

assets, a depositary must ensure that the following are carried 

out in accordance with the law and the fund rules: 

the sale, issue, repurchase, redemption and cancellation of 

units effected on behalf of a unit trust or by a management 

company; 

calculation of the value of units; 

application of a unit trust's income. 

46. A depositary is also required to carry out the instructions 

of the management company, unless they conflict with the law or 

the fund rules, and to ensure that in transactions involving a 

unit trust's assets - whether delivery of transferable securities 

sold on behalf of the unit trust or payment for securities 

purchased - any consideration is remitted to it within the usual 

time-limits prevailing in the State where these transactions took 

place. 

47. It should be made clear that the use of the word "ensure" 

does not imply that the depositary is under any obligation as to 

results. It is merely required to take the steps necessary to 

ensure that tasks entrusted to it are properly carried out. 
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48. Finally, in order to take account of the situation 

prevailing in some Member States, the Directive provides that the 

competent authorities may authorize those UCITS which, on the 

date of adoption of the Directive (20 December 1985), had two or 

more depositaries entrusted with the safekeeping of their assets 

in accordance with their national laws to maintain that number of 

depositaries if the authorities have guarantees that the 

functions to be performed, as detailed above, will be performed 

in practice. 

IV. Eligibility to act as depositary - Article 8 

49. Although the practice in the majority of Member States is 

for depositaries to be credit institutions and several of these 

States wanted this to be made a requirement in the Directive, it 

goes no further than stipulating that a depositary must be an 

institution subject to public control, which must furnish 

sufficient financial and professional guarantees to be able 

effectively to pursue its business as depositary and meet the 

commitments inherent in that function. Determining which of the 

categories of institutions meeting these conditions are eligible 

to the depositaries is a matter for each Member State. 

50. A depositary does not necessarily have to be a legal person. 

A natural person meeting the conditions enumerated (such as a 

private banker or stockbroker) could be a depositary. However, 

Member States wishing to set stricter standards, are free to 
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stipulate that the-depositaries of their own UCITS must be credit 

institutions with a minimum amount of capital. 

51. As seen above (paragraph 41), according to the prevailing 

opinion on insurance, insurance companies will be able, until 20 

December 1990 at the latest, to act as managers of investment 

funds if they market policies linked to other value of units in 

such funds. According to the same opinion, insurance companies 

cannot be eligible under any circumstances to act as the 

depositary of a unit trust. 

52. A depositary must either have its registered office in the 

same Member State as that of the management company or be 

established in that Member State if its registered office is in 

another Member State. This provision thus requires ·that the 

depositary's registered office must always be in the Community, 

so that a branch of a credit institution whose registered office 

is in a non-member country cannot be a depositary, even if the 

branch is established in the Community within the meaning of the 

Treaty. However, the same is not true of a subsidiary of such an 

institution, since a subsidiary is a legally distinct entity, so 

that it could be a depositary as long as it either had its 

registered office in the same Member State as that of the 

management company or was established there if its registered 

office was in another Member State. 



53. The stipulation that the depositary must have its registered 

office (or alternatively, must be established) in the same Member 

State as that of the management company is made in the light of 

two considerations: first, the same competent authorities (those 

of the Member State where the management company has its 

registered office) have to authorize the management company and 

the choice of depositary and supervise their activities; 

secondly, by reason of its responsibilities vis-a-vis the 

management company, the depositary needs to be in constant 

contact with it. In order to make these arrangements fully 

effective, it was considered necessary for the depositary to be 

located in the same Member State as the management company, the 

seat of the registered office being taken as the criterion for 

this purpose. 

v. Liability of a depositary - Article 9 

54. The scope of a depositary's liability in regard to the 

safekeeping of unit trust assets and various other tasks has been 

discussed in paragraphs 43 and 44. 

55. The Directive specifies that a depositary is in all 

circumstances liable to the management company and unit-holders 

for any loss suffered by them as a result of its unjustifiable 

failure to perform its obligations or its improper performance of 

them. Its liability is determined in accordance with the 

national laws of the Member State in which the unit trust is 

situated, i.e. where the management company has its registered 
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office; in other words, the extent of its liability is 

determined according to that State's national laws. This is of 

course a minimum rule, and Member States are free to take a 

stricter line on fixing the extent of liability. 

56. A depositary's liability to unit-holders may be invoked 

directly where there is a direct legal relationship between the 

depositary and the unit-holders, or indirectly through the 

management company where there is no such relationship. 

VI. Separation of the roles of manager and depositary -

Article 10 

57. The roles of management company and depositary are 

different: a management company manages fund assets,· while a 

depositary is responsible for their safekeeping and for ensuring 

that they are managed legally by the management company. This is 

why the Directive stipulates that no single company may act as 

both management company and depositary for the same UCITS. 

58. During the preparatory deliberations the question arose 

whether it would not be necessary to make the additional 

stipulation that the management company and depositary must be 

independent not only legally but also economically or financially 

(for instance, that they should not be linked by a common 

administration or management, by a substantial direct or indirect 

shareholding, or by any other financial interest). They cannot 
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be said to be independent when the depositary is a bank and the 

management company a subsidiary of that bank, as occurs in 

various Member States. In view of this situation, only legal 

independence was stipulated in the Directive, but it was 

considered useful to add that the management company and 

depositary must, in performing their respective roles, act 

independently and solely in the interest of the unit-holders. 

VII. Replacement of a management company or depositary 

Article 11 

59. The law or the fund rules must lay down the conditions for 

the replacement of the management company or the depositary and 

rules to ensure the protection of unit-holders in the_event of 

such replacement. 

This provision does not detract from the right that the competent 

authorities must have to demand such replacement whenever they 

consider this necessary in the interest of unit-holders. Indeed, 

Article 49 of the Directive lays down that Member States must 

vest their competent authorities with all the powers necessary to 

carry out their task. 



SECTION IV: OBLIGATIONS REGARDING THE STRUCTURE OF 

INVESTMENT COMPANIES AND THEIR DEPOSITARIES 

I. Capital and legal form - Article 12 

31 

60. Determining the legal form to be taken by an investment 

company is a matter for the Member States. 

The only stipulation that the Directive makes in this connection 

is that the company must have sufficient paid-up capital to 

enable it to conduct its business effectively and meet its 

liabilities. As with the capital of a management company (see 

paragraph 37), it was considered undesirable, in view of the 

different situations from one Member State to another, -to set a 

minimum figure for an investment company's capital. 

II. Activites of an investment company - Article 13 

61. As with management companies, and for the same reasons (see 

paragraph 38), it was considered appropriate to limit investment 

companies' activities to those specified for UCITS, viz.: 

collective investment in transferable securities of capital 

raised from the public; operating on the principle of risk

spreading; and, at the request of unit-holders, repurchasing or 

redeeming units, directly or indirectly out of their assets. 
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III. Role of a depositary - Articles 14 and 55 

62. The role of a depositary is the same 

trust's depositary, apart from two differences: 

as that of a unit 

it does not have 

to ensure that the value of units is calcul~ted in accordance 

with the law or the investment company's instruments of 

incorporation, nor does it have to check that the instructions it 

receives from the investment company are in keeping with the law 

or the instruments of incorporation. Allowing for these 

differences, therefore, the comments in paragraphs 42 to 48 apply 

equally to the depositary of an investment company. 

63. The reasons why it was found possible to make the role of an 

investment company's depositary more limited ·than that of a unit 

trust's depositary were that: 

an investment company is generally governed by company law, so 

that its unit-holders are able to avail themselves of the 

guarantees afforded by company law: in particular, they are able 

to exercise direct control over management of the company by 

taking part in its general meetings, whereas a unit trust's unit

holders usually have no control over its management, which is in 

the hands of a management company; 

in an investment company, since the unit-holders are actually 

the company's shareholders, there is no risk of conflicts of 



33 

interest of the kind that can arise between the management 

company and the unit-holders in the case of a unit trust. 

64. For these reasons (especially the guarantees enjoyed by 

unit-holders under company law), some Member States would have 

liked to go a step further, restricting the role of the 

depositary to safeguarding the investment company's assets. This 

wish could not be accommodated, however, since it was found that 

supervision of the investment company's management by the 

depositary would validly complement the control exercised by 

unit-holders, since the former could be brought into play 

whenever necessary whereas the latter was restricted to general 

meetings. 

65. The provision allowing unit trusts to have two- or more 

depositaries in certain circumstances (see paragraph 48) also 

applies' to investment companies. It was included in the 

Directive to take account of the situation in Denmark, where in 

exceptional cases the responsibilities of an investment company's 

depositary may be shared, under close supervision by the 

competent authorities, between two or more depositaries, this 

arrangement being the subject of an agreement between the 

depositaries. 
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IV. Eligibility to act. as depositary~ Article 15 

66. The comments made on 

trusts (see paragraphs 49 to 

this subject in connection with unit 

53) apply in all particulars to 

investment companies as well, except that here of course it is 

the investment company's registered office that has to be taken 

into consideration when determining the Member State in which the 

depositary must be situated. 

v. Liability of the depositary - Article 16 

67. A depositary is liable, in accordance with the national law 

of the Member State in which the investment company's registered 

office is situated, to the investment company and the unit

holders for any loss suffered by them as a result of its 

unjustifiable failure to perform its obligations or its improper 

performance of them (see comments on ·this subject in paragraphs 

54 and 55). 

VI. Separation of the functions of investment company 

and depositary - Article 17 

68. No single company may act as both investment company and 

depositary (see comments on this subject in paragraphs 57 and 58, 

which are applicable mutatis mutandis). 

69. It is noteworthy that the Directive does not make the same 

stipulation as for unit trusts to the effect that in performing 
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their respective roles, the investment company and the depositary 

must act independently, although similar grounds could have been 

argued for including such a provision; this omission appears to 

be an oversight. However, the Directive does provide, as in the 

case of unit trusts, that a depositary must act solely in the 

interests of the unit-holders. 

VII. Replacement of a depositary - Article 18 

70. A provision similar to that for unit trusts is made on the 

conditions for replacing an investment company's depositary (see 

paragraph 59). 

VIII. The specific case of investment companies which 

market their units through stock exchanges -

Article 14(4), (5) and (6) 

71. The original text of the Directive contained a section 

setting out provisions applicable specifically to investment 

companies situated on the territory of a Member State which 

market their units exclusively through one or more stock 

exchanges on which their units are admitted to official listing. 

It laid down that such companies were not required to have 

depositaries within the meaning of the Directives and exempted 

them from various rules in the Directive which were not 

applicable to them since their units were marketed through stqck 
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exchanges (e.g. the obligation to repurchase their units). 

72. These derogations were justified on the grounds that such 

investment companies, like all quoted companies, were bound by 

special obligations by reason of their listing and were subject 

to supervision by the stock-exchange authorities responsible not 

only for the proper operation of the stock market but also for 

ensuring that investors' interests were protected. They also 

took account of the fact that such companies, since their units 

were marketed exclusively through stock exchanges, were generally 

dealing with potential investors who were well versed in the ways 

of the market, whereas unlisted UCITS were more aggressive in 

their marketing policy, having the right to advertise, and were 

therefore able to reach a less sophisticated market. In short, 

these derogations were justified on the grounds of th~ special 

guarantees offered by listed companies and their marketing 

methods, which were similar to those used for all listed shares. 

73. These derogations have been retained and even extended. 

They are optional, in that it is left to Member States to decide 

whether they wish to apply them to investment companies situated 

on their territory. 

Companies situated in a Member State which market their units 

through stock exchanges 

74. These companies are not required to have a depositary within 
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the meaning of the Directive, i.e. a single depositary 

responsible for safeguarding their assets and carrying out 

supervision over them. Nor are they required to repurchase or 

redeem their units, since they market them through stock 

exchanges, but they must intervene on the market (by either 

buying or selling) to prevent the stock-exchange value of their 

units deviating by more than St from their net asset value. As 

seen earlier (in paragraph II), such intervention by a UCITS is 

regarded as equivalent to repurchase or redemption. Finally, 

since their units are marketed through stock exchanges, they are 

not required to make public the issue, sale, repurchase or 

redemption prices of their units or to publish the rules 

according to which these prices are calculated. 

75. On the other hand, these companies must: 

in the absence of provision in law, state in their instruments 

of incorporation the methods of calculation of the net asset 

value of their units; 

establish the net asset value of their units, communicate them 

to the competent authorities at least twice a week and publish 

them twice a month. At least twice a month, an independent 

auditor must ensure that the calculation of the net asset values 

of units is effected in accordance with the law and the company's 

instruments of incorporation. 

must make sure that the 

On such occasions, the auditor 

company's assets are invested in 
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accordance with the rules laid down by law and the company's 

instruments of incorporation. 

Companies situated in a Member State which market a proportion 

of their units through stock exchanges 

76. The derogations described above for companies which market 

their units exclusively through stock exchanges are also 

applicable, subject to the conditions specified, to companies 

which market at least SOt of their shares through one or more 

stock exchanges named in their instruments of incorporation, as 

long as: 

their units are submitted to official listing on the stock 

exchanges of those Member States on whose territory the units are 

marketed. 

any transactions by the company in its units outside stock 

exchanges are effected at stock-exchange prices only, its 

instruments of incorporation being required to specify the stock 

exchqnge in the country of marketing the prices of which shall 

determine the prices at which the compqny will effect any 

transactions outside stock exchanges in that country. 
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77. It should be·stressed that a Member State may avail itself 

of the derogations described in paragraph 76 only if it considers 

that unit-holders have protection equivalent to that of unit

holders in UCITS which have depositaries within the meaning of 

the Directive. 

78. Again, Member States availing themselves of either of the 

sets of derogations described above must inform the Commission of 

the identities of companies benefiting from them. Given the 

strict conditions governing these derogations, the numbers are 

likely to be small. 

79. The Commission 

application of these 

implementation of the 

will report 

derogations 

Directive. 

to the Contact Committee on 

within five years of the 

After obtaining the Contact 

Committee's opinion, the Commission will, if need be, propose 

appropriate measures. 



SECTION V: ·OBLIGATIONS CONCERNING THE INVESTMENT 

POLICIES OF UCITS 

I. Composition of the assets of UCITS - Articles 

19, 20, 21 and 54 

(1) Transferable securities listed on the stock exchange or 

traded on another regulated market 

40 

80. Subject to the provisions discussed under headings (2) and 

(3) below, the investments of a UCITS must consist solely of: 

(a) transferable securities admitted to official listing on a 

stock exchange in a Member State; 

(b) transferable securities dealt in on another regulated market 

in a Member State which operates regularly and is recognized 

and open to the public (no exact definition of such other 

markets is given, but it is clear that this refers primarily 

to the second tier stock markets that have been created in 

several Member States in recent years and to the various 

unofficial markets); 

(c) transferable securities admitted to official listing on a 

stock exchange in a non-member State or dealt in on another 

regulated market in a non-member State which operates 

regularly and is recognized and open to the public, provided 

that the choice of stock exchange or market has been 

approved by the competent authorities or is provided for in 
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law or the ·fund rules or the investment company's 

instruments of incorporation; 

(d) recently issued transferable securities, provided that 

the terms of issue include an undertaking that 

application will be made for admission to official listing 

on a stock exchange in a Member State or non-member State or 

to another regulated market in a Member State or a non

member State which operates regularly and is recognized and 

open to the public, provided that the choice of stock 

exchange or market has been approved by the competent 

authorities or is provided for in law or the fund rules or 

the investment company's instruments of incorporation 

(although it is not stated explicitly, the content of 

subparagraphs (a), (b), and (c) makes it clear that such 

approval or indication of a choice of stock exchange or 

market can only apply to transferable securities recently 

issued in non-member States); 

such admission is secured within a year of issue. 

If admission has not been secured by the end of a year, such 

recently issued transferable securities will be regarded as not 

being admitted to official listing on a stock exchange or to 

another regulated market; nevertheless, they may be kept among 

the assets of the UCITS if their value combined with the value of 

other unlisted transferable securities or of debt instruments 

which can be treated as equivalent to transferable securities 
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held by the UCITS .does not exceed 10% of its assets; see (2) 

below. If the limit is exceeded, the UCITS will have to remedy 

the situation without delay (on this subject, see paragraphs 112 

and 113). 

(2) Other securities 

81. Investments as described under heading (1) above are not 

subject to any quantitative limitation. As long as it complies 

with the investment rules commented upon below, a UCITS can 

therefore invest 100% of its assets in listed transferable 

securities or transferable securities dealt in on another 

regulated market, whether they be securities issued in a Member 

State or a non-member country, or yet, although this is difficult 

to imagine, in transferable securities recently issued,_ whether 

in a Member State or a non-member country. 

82. A UCITS may however invest in other securities, but only up 

to specified percentages of its assets: 

(a) A UCITS may invest no more than 10% of its assets (however, 

see paragraph 92) in transferable securities other than 

those referred to under heading (1) above, i.e. transferable 

securities that are neither admitted to official listing nor 

dealt in on any other regulated market. 

(b) A UCITS may, if so authorised by the Member State on whose 

territory it is situated, invest no more. than 10% of its 
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assets (however, see paragraph 92) in debt instruments 

which, for the purposes of the Directive, can be treated, 

because of their characteristics, as equivalent to 

transferable securities and which are, inter alia, 

transferable, liquid and have a value which can be 

accurately determined at any time or at least with the 

frequency specified for 

paragraph 136). 

publishing unit prices (see 

83. It should be pointed out that the Directive leaves Member 

States to decide, at their discretion, whether or not to· allow 

investment in debt instruments treated as equivalent to 

transferable securities, whereas in the case of the investments 

referred to in paragraph 82 (a) (unlisted transferable 

securities), the wording of the Directive indicates that UCITS. 

have the option to invest as of right. In practice, despite the 

differences between them, these two formulations could lead to 

the same result since, under the rule giving Member States the 

right ·to apply stricter provisions than those for investments as 

referred to in paragraph 82 (a), which would have the effect of 

closing down this investment option to UCITS situated on its 

territory. Moreover, this applies to most of the investment 

rules discussed below. 

84. The option for UCITS to invest some of their assets in 

instruments treated as equivalent to transferable securities was 

introduced into the Directive in order to take account of the 
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situation prevailing in various Member States, where UCITS are 

authorised to invest part of their assets in debt instruments, 

which they regard or treat as transferable securities, whereas 

other Member States do not. The types of debt instrument quoted 

as examples include options, real property certificates, cash 

orders, treasury bonds, certificates or deposit, debt 

certificates and promissory notes. 

85. The Member States, each for its own part, have to determine 

whether the instruments listed above or other debt instruments 

can be treated as equivalent to transferable securities on the 

basis of the criteria laid down in the Directive. There is an 

obvious danger that the imprecise wording and the fact that, in 

the absence of Community case law, interpretation of it is left 

to the individual Memnber State will result in divergent 

applications. It is for this reason that the Directive lays down 

a procedure for mutual information with a view to achieving more 

uniform application of this provision. 

86. To this end, the Directive stipulates that the Member States 

must send to the Commission: 

no later 

lists of the 

equivalent 

than 

debt 

to 

characteristics of 

doing: 

the date of implementation of the Directive, 

instruments which they plan to treat as 

transferable securities, stating the 

those instruments and the reasons for so 



45 

details of any· amendments which they contemplate making to 

these lists or of any further instruments which they contemplate 

treating as equivalent to transferable securities, together with 

their reasons for so doing. 

87. The Commission must immediately forward this information to 

the other Member States together with any comments it considers 

appropriate. Such communications may be the subject of exchanges 

of views within the Contact Committee (see paragraph 210). 

(3) Liquid assets 

88. Finally, a UCITS may hold ancillary assets. 

89. During the course of the preparatory deliberations it 

transpired that this term was open to different interpretations 

from one Member State to another. While it clearly covered cash 

in hand and short-term bank assets, there were those who took the 

view that it ought to include debt instruments which had such 

short maturity and were so securely encashable that they could be 

treated as equivalent to liquid assets. 

90. Despite the vagueness of this term, it was considered wiser 

not to define it but to leave Member States to qualify it if 

necessary. It would have been impossible to formulmate a 

definition capable of taking account of special circumstances. 

Moreover, it was found that such divergences between Member 
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States as might arise in the absence of a definition of this term 

were unlikely to cause disruption. 

91. Another matter considered during the preparatory 

deliberations was the maximum allowable percentage for liquid 

assets held by a UCITS. In recent years, UCITS in many Member 

States had been known to have had large holdings in liquid assets 

(sometimes 20% and more of their total assets); pending the 

appropriate moment for investing them in transferable securities, 

these liquid assets could be placed on the money market at highly 

remunerative rates. These Member States wanted to know whether 

the Directive's use of the expression "ancillary liquid assets" 

meant that holding such levels of liquid assets would be 

contrary to the Directive. It emerged from the discussions that 

this was not what was meant by this expression, which was to be 

understood as meaning that holding liquid assets could not in 

itself be an object of UCITS, whose sole object was investment of 

their assets in transferable securities. It is therefore not 

prohibited under the Directive for a UCITS, in certain 

circumstances and for a certain period, to hold a substantial 

amount of liquid assets, even in excess of 25% of its total 

assets, as long as it does not make the holding of liquid assets 

an investment objective in itself. 
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(4) Comments on the·composition of assets 

92. Investments in transferable securities not officially listed 

on a stock exchange or traded on some other regulated market are 

limited to 10% of assets. The same limit applies to investments 

in debt instruments treated as equivalent to transferable 

securities. However, the combined total of investments in these 

two categories (see paragraph 82) held by a UCITS is not allowed 

under any circumstances to exceed 10% of its assets. 

93. During the preparatory deliberations, it was learnt that the 

assets other than transferable securities held by some UCITS 

exceptionally included gold or certificates representing gold. 

Since this is incompatible with the definition of a UCITS, the 

Directive includes a provision, superfluous though it may appear, 

to the effect that a UCITS may not acquire either precious metals 

or certificates representing them. 

94. On immovable property, the Directive provides that 

investment companies only may include immovable property among 

their assets in so far as it is essential for the direct pursuit 

of their business. The same applies to movable property. 

95. The term "trans'ferable securities" is not defined in the 

Directive. Nor is it defined in the various other European 

Directives in which it is used. There is unlikely to be any 

problem over transferable securities listed on stock exchanges or 
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traded on other regulated markets: all securities found on these 

markets - shares, bonds, etc - are included. But difficulties 

over interpreting the term "transferable securities" could arise 

in the case of transferable securities not listed on a stock 

exchange or traded on another regulated market. Here, each 

Member State will if necessary have to indicate what is meant by 

this term, which is generally not defined in national laws. 

96. In this context, the question arose during the preparatory 

deliberations whether option rights that can be traded on option 

markets, of which those in London and the Netherlands are leading 

examples, could be regarded as transferable securities. This was 

a controversial point and, with new financial products coming 

onto the market (notably those providing cover against currency 

risks) over which the same question could arise, it was decided 

to include the following provisions on investments by UCITS in 

the Directive: 

subject to authorization by the Member State in which 

it is situated and under the conditions and within the 

limits that it lays down, a UCITS may employ techniques 

and instruments relating to transferable securities, 

provided that such techniques and instruments are used 

for the purpose of efficient portfolio management; 

subject to authorization by the Member State in which 

it is situated, a UCITS may employ techniques and 
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instruments intended to provide protection against 

exchange risks in the context of management of its 

assets and liabilities. 

97. For similar reasons, the Danish delegation, during the 

preparatory deliberations, raised the question whether Danish 

mortgage instruments of a very specific type (pantebreve) could 

be regarded as transferable securities traded on a regulated 

market. The delegation was inclined to give an affirmative 

answer to this question, to which it attached importance, since 

many Danish investment companies invested their assets 

exclusively or mainly in these instruments, which occupy a very 

prominent position on the financial market in Denmark. These 

instruments are not traded in on the stock exchange but they are 

negotiable on a market organized mainly by the credit 

institutions. So that the Danish delegation would be left in no 

doubt_ as to how to answer this question, it was decided to 

include a provision in the Directive to the effect that solely 

for the purpose of Danish UCITS, pantebreve issued in Denmark 

were to be treated as equivalent to transferable securities dealt 

in on a regulated market which operates regularly and is 

recognized and open to the public. 

If UCITS from other Member States wanted to invest in pantebreve, 

they could not do so under this provision in the Directive, which 

is specifically reserved for Danish UCITS. However, they could 

invest up to 10% of their assets in these instruments, either as 
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unlisted transferable securities if they are recognized as such 

by the Member State concerrted or as debt instruments treated as 

equivalent to transferable securities if this is permitted by the 

Member States concerned. 

II. Rules imposing percentage limits 

(1) Application of the principle of risk-spreading 

Article 22 and 23 

98. A UCITS may invest no more than 5% of its assets in 

transferable securities issued by the same body. In order to 

ensure a spread of risks, it is necessary to prevent excessive 

concentration of investments. 

99. However, it is open to a Member State to raise this limit 

from 5% to 10%, but if it does so the total value of the 

transferable securities held by a UCITS in the· issuing bodies in 

each of which it invests more than 5% of its assets must not 

exceed 40% of the value of its assets. In other words, a UCITS 

would be able to invest 1Q% of its assets in each of four 

different issuing bodies (i.e. 4 x 10%); other combinations 

would be possible up to the._limits indicated. <1> 

100. It is also open to a Member State to raise the 5% limit to 

a maximum of 35% if the transferable securities are issued or 

guaranteed by a Member State and/or its local authorities and/or 

( 1) see also directive 88/220/EEC of 22 March 1988 (O.J. 100 
of 19.4.88), copy attached 
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a non-member State and/or public international bodies of which 

one or more Member States are members. 

101. It is even open to a Memebr State to authorise UCITS to 

invest up to 100% of their assets in such securities. However, 

the competent authorities will grant such a derogation only if 

they consider that unit-holders in the UCITS have protection 

equivalent to that of unit-holders in UCITS complying with the 

limits quoted in paragraphs 98 and 99. In order to take 

advantage of this derogation, UCITS must comply with various 

conditions: 

(a) In keeping with the basic principles defining UCITS (see 

paragraph 4), their investments in public issues must 

observe the principle of risk-spreading. In other words, 

UCITS must invest their assets in different issues of 

transferable securities issued or guaranteed by the public 

authorities concerned. The Directive even specifies in this 

connection that a UCITS must hold securities from at least 

six different issues from one or more Member States, local 

authorities, non-member States or public international 

bodies, and that securities from any one issue may not 

account for more than 30% of its total assets. 

(b) UCITS must make express mention in the fund rules or in the 

investment company's instruments of incorporation of the 

States, local authorities or public international bodies 
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issuing or guaranteeing securities in which they intend to 

invest more than 35% of their assets; such fund rules or 

instruments of incorporation must be approved by the 

competent authorities. 

(c) UCITS must include a prominent statement in their 

prospectuses and any promotional literature drawing 

attention to such authorization and indicating the States, 

local authorities and/or public international bodies in the 

securities of which they intend to invest or have invested 

more than 35% of their assets. 

Comments 

102. The reasons why it was considered possible, in the case of 

public issues, to derogate from the 5% and 10% limits were 

twofold: first, because it was felt that such issues did not 

entail the risks that might arise with other investments; 

secondly, in order to take account of the fact that many UCITS 

had specialized in investing all or part of their assets in such 

issues, which in recent years had accounted for an increasing 

percentage of transactions on financial markets. 

103. It should not be forgotten that the basic rule under which 

the transferable securities in which UCITS are allowed to invest 

their assets must, subject to the derogations allowed under 

specified circumstances, be officially listed on a stock exchange 
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or traded on another regulated market (see paragraphs 80 to 87) 

still applies to transferable securities issued or guaranteed by 

public authorities as referred to in paragraphs 100 and 101 

(however, see paragraph 92). 

104. During the deliberations, various Member States maintained 

that the option available to a UCITS to invest up to 100% of its 

assets, subject to 'the conditions described, in transferable 

securities issued or guaranteed by public authorities could not 

be used by Member State B without the latter's consent, i.e. 

using a UCITS situated on the latter's territory as an 

intermediary placing all its assets in a loan issued by Member 

State A. It is for this reason that the Directive specifies that 

any such investment of up to 100% of assets must be without 

prejudice to Article 68(3) of the Treaty, which stipulates that 

a Member State's loans may not be placed in other Member States 

unless the States concerned have reached agreement thereon. 

However, there was no need to spell this out, since under the 

terms of the Directive such an investment cannot be made in 

Member State B without the latter's authorization. 

(2) Investment in units of other collective investment 

undertakings - Article 24 

105. According to one school of thought, it is undesirable to 

allow a UCITS to invest in the units of other UCITS, since in 

such circumstances: 
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(1) unit-holders would probably not be in a position to 

tell which transferable securities their capital had 

actually been invested in; 

(2) the UCITS would be given an indirect opportunity to 

circumvent the provisions of the Directive prohibiting 

it from investing more than 5% of its assets in 

transferable securities issued by the same body or from 

exercising significant influence over issuing bodies in 

which it invested its assets; 

(3) there would be duplication of costs. 

106. According to a second view, it would be regrettable if such 

investments were not allowed, since if a UCITS wishes to invest 

part of its assets in a given geographical region or in a 

particular sector of activity, it should be allowed to do so 

through another UCITS specializing in such investments so that it 

can avoid incurring extra expenditure on analysis and research. 

107. The latter view was the one adopted in the Directive, which 

allows a UCITS to invest part of its assets in units of other 

collective investment undertakings subject to the following 

conditions: 

(a) A UCITS may not acquire the units of other collective 

investment undertakings of the open-ended type unless 
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they are collective investment undertakings within the 

meaning of the first and second indents of Article 

1(2), i.e. unless they meet the two criteria laid down 

in the definition given (see paragraphs 3 to 12). 

Thus, it could not acquire units in collective 

investment undertakings which invest even part of their 

assets in immovable property or gold. However, it is 

of little consequence whether the undertakings in which 

it invests are situated in a Member State; this is the 

reason why the Directive refers to acquiring the units 

of other collective investment undertakings within the 

meaning of the first and second indents of Article 1(2) 

rather than of acquiring the units of other UCITS, the 

latter expression being used in the Directive for 

undertakings falling within its scope, i.e. those 

situated on the territory of a Member State. 

(b) Investment by a UCITS in the units of such collective 

investment undertakings is limited to St of its assets. 

However, any such investment, if the units of the 

collective investment undertakings are not listed on a 

stock exchange or traded on another regulated market, 

would be taken into account as part of the 10t that a 

UCITS is allowed to invest in other transferable 

securities or debt instruments treated as equivalent to 

transferable securities (see paragraph 92). 
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(c) The restrictions described in (a) and (b) above do not 

apply to investment in the units of collective 

investment undertakings of the closed-ended type. This 

is why the Directive's provisions on these restrictions 

refer to acquisition of the units of collective 

investment undertakings of the closed-ended type only. 

This is entirely justified since the units of 

undertakings of the closed-ended type (which normally 

have a stock exchange listing) are similar to any other 

transferable security, and from the standpoint of the 

Directive's rules on investment, they have to follow 

the general rules applicable to transferable 

securities. 

(d) It should be noted that undertakings which, _although 

UCITS within the meaning of the first and second 

indents of Article 1(2) can be excluded from the scope 

of the Directive on the ground that they have 

inappropriate investment or borrowing policies (see 

paragraphs 16 to 19), are to be deemed to be 

collective investment undertakings according to the 

definition given. However, this is not true of UCITS 

which are excluded from the Directive because they 

raise their capital without promoting sales of their 

units to the public, since they do not meet the 

criterion of "capital raised from the public" specified 

in Article 1 as a condition for being deemed to be a 
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(b)). Nor, it goes without 

UCITS excluded from the 

Directive because sales of their units are reserved 

exclusively for the public in non-member countries (see 

paragraph 20 (c)). 

(e) Several Member States were concerned to avoid the forms 

of abuse that might arise with cross-holdings where a 

UCITS invests in the units of a unit trust managed by 

the same management company or by any other company 

with with the management company is linked. At the 

same time, it was necessary to avoid duplication of 

charges or costs by the management company in such 

cases. Hence the incorporation into the Directive of 

the following provisions: 

"Article 24 

3. Investment in the units of a unit trust managed by 

the same management company or by any other company 

with which the management company is linked by common 

management or control, or by a substantial direct or 

indirect holding, shall be permitted only in the case 

of a trust which, in accordance with its rules has 

specialized in investment in a specific geographical 

area or economic sector, and provided that such 
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investment is authorised by the competent authorities. 

Authorization shall be granted only if the trust has 

announced its intention of making use of that option 

and that option has been expressly stated in its rules. 

A management company may not charge any fees or costs 

on account of transactions relating to a unit trust's 

units where some of a unit trust's assets are invested 

in the units of another unit trust managed by the same 

management company or by any other company with which 

the management company is linked by common management 

or control, or by a substantial direct or indirect 

holding. 

4. Paragraph 3 shall also apply where an investment 

company acquires units in another investment company to 

which it is linked within the meaning of paragraph 3. 

Paragraph 3 shall also apply where an investment 

company acquires units of a unit trust to which it is 

linked, or where a unit trust acquires units of an 

investment company to which it is linked." 

In a statement in the Council minutes, the Council and Commission 

specify that the fees or costs referred to in the second 

paragraph of Article 24(3) include not only commissions on 

purchase or repurchase but also management or consultancy 

commissions. 
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(3) Application of the principle prohibiting UCITS from pursuing 

a takeover policy - Article 25 

108. The object of a UCITS is to invest capital raised according 

to the principle of risk-spreading. Hence the rule that a UCITS 

may invest no more than St of its assets in transferable 

securities issued by the same body (see paragraph 98). However, 

this limit is not enough in itself to protect unit-holders' 

interests since, even if it complied with the limit, a UCITS 

could purchase up to 100t of such a body's shares so as to 

exercise control over it. UCITS therefore have to be prevented 

from exercising such control against the unit-holders' will, 

which would moreover be contrary to the Directive's provisions 

requiring management companies and investment companies to act 

solely in the unit-holders' interests. 

109. In order to prevent all possibility of such irregularities, 

the Directive lays down that an investment company or a 

management company acting in connection with all of the unit 

trusts which it manages and which fall within the scope of the 

Directive may not acquire any shares carrying voting rights which 

would enable it to exercise significant influence over the 

management of an issuing body. 

110. In the case of transferable securities carrying no voting 

rights, the Directive stipulates that an investment company or a 

unit trust (not, in this instance, a management company acting in 

( 
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connection with all of the unit trusts which it manages) may 

acquire no more than: 

10% of the non-voting shares of any single issuing body; 

10% of the debt securities of any single issuing body; 

10% of the units of any single collective investment 

undertaking fulfilling the definition of a UCITS as 

given in the first and second indents of Article 1(2) of 

the Directive (see paragraphs 3 to 12). 

However, the limit on the .acquisition of debt securities or units 

may be disregarded at the time of acquisition if at that time the 

gross amount of the debt securities or the net amount of the 

securities in issue cannot be calculated. 

111. These provisions call for several comments. 

(a) The limit on the acquisition of transferable securities 

carrying no voting rights is to be seen as a reinforcement of the 

rule requiring risks to be spread. 

(b) Rather than rely on the criterion - which is open to 

discussion - of "significant influence that can be exercised over 

the management of an issuing body", a number of Member States had 

found it preferable in their legislation to express this concept 

of significant influence in quantitative terms, to which end they 

had set a percentage limit (generally 5%) on the amount of a 
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single issuing body's voting shares that a UCITS was allowed to 

acquire. During the preparatory deliberations, these Member 

States, which wanted to carry on applying this rule in their own 

countries, were worried about the distortion of competition that 

their own UCITS might suffer if UCITS from other Member States 

were not governed by a similar rule. They took the view that if 

they continued to apply such limits to their own UCITS it would 

be appropriate for UCITS from other Member States to have to 

comply with the same limits, at least in the case of acquisition 

of voting shares of issuing bodies established on their 

territory. 

This view was accommodated in the Directive, which lays down that 

pending further coordination, the Member States must take account 

of existing rules defining the principle of "significant 

influence" under other Member States' legislation. 

What was meant by this was spelt out by the Council of Ministers 

in a Recommendation worded as follows: 

"The Council of the European Communities, 

(1) Hereby recommends 

that each time the concept of "significant 

influence" for the purposes of Article 25(1) of 

Directive 85/611/EEC is represented in another 

I 
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Member State's legislation by a numerical limit, 

the Member State's competent authorities should 

ensure, if so requested by that other Member 

State, that such limits are observed by investment 

and management companies situated within its 

territory when they acquire shares carrying voting 

rights issued by a company established within the 

territory of a Member State where such limits 

apply. 

With a view to implementing this recommendation, 

the Member States in which such limits apply when 

that Directive is published should communicate 

them to the Commission, which in turn will inform 

the other Member States; the same applies to any 

subsequent relaxation of those limits. 

(2) Hereby invites 

the competent authorities to collaborate closely 

with each other, in accordance with Article 50 of 

that Directive, to implement this recommendation." 

(c) As seen earlier, a UCITS may not invest more than 5% (10% in 

certain circumstances) of its assets in transferable securities 

issued by the same body, although a Member State may raise this 

limit to 35% or even 100% in the case of transferable securities 
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issued or guaranteed by a Member State, its local authorities, a 

non-member State or public international bodies of which one or 

more Member States are members (see paragraphs 100 and 101). 

Consequently, the Directive provides that when a Member State 

does this, the limit laid down on the acquisition of debt 

securities issued by any single body does not apply. 

(d) It may be that a non-member country prohibits non

residents from acquiring transferable securities issued by 

industrial or commercial companies in that country. The only way 

to invest in such a country is sometimes for a Community UCITS to 

set up an investment company there, in which it holds all or a 

substantial proportion of the shares, and for that company to 

invest in the securities of issuing bodies of the State 

concerned. In order to take account of such circumstances, the 

Directive allows Member States to waive application of the limits 

quoted in paragraphs 109 and 110 in the case of shares held by 

UCITS in the capital of a company incorporated in a non-member 

State investing its assets mainly in the securities of issuing 

bodies having their registered offices in that State, where under 

the legislation of that State such a holding represents the only 

way in which the UCITS can invest in the securities of issuing 

bodies of that State. However, such waiver is applicable only if 

in its investment policy the company from the non-member State 

complies with the limits quoted in paragraphs 98 to 100 and 105 

to 110, and provided that where these limits are exceeded, the 



rules in the Directive to cover such an eventuality (see 

paragraphs 112 and 113) are observed. 

(e) Finally, the Directive provides that a Member State may 

waive application of the limits quoted in paragraphs 109 and 110 

in the case of shares held by an investment company in the 

capital of subsidiary companies carrying on the business of 

management, advice or marketing exclusively on its behalf. This 

is primarily to take care of the case of an investment company 

that has set up a subsidiary whose capital it owns and whose 

object is to repurchase units at unit-holders' request. 

III. Remedying the situation if the limits laid down 

in the Directive are exceeded - Article 26 

112. The Directive lays down a number of limits on investments 

that UCITS are allowed to make. There might be occasions when 

these limits are temporarily exceeded, not because the UCITS has 

deliberately flouted the rules but, for instance, because the 

value of its assets has varied or as a result of the exercise of 

subscription rights. Thus, if a UCITS has invested St of its 

assets in the shares of a given company, the St limit might be 

exceeded if the value of these shares increases or if the overall 

value of the assets of the UCITS falls, for instance if its other 

investments lose value. The limits could also be exceeded in the 

event of mergers or takeovers between investment companies. 
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113. The Directive lays down the following rules to cover such 

cases: 

(a) UCITS need not comply with the limits laid down in 

Articles 19 to 25 when exercising subscription rights attaching 

to transferable securities which form part of their assets. 

Thus, if a UCITS has invested St of its assets in the shares of a 

given company, it will be allowed to exercise the subscription 

rights attaching to those shares, even though this operation will 

cause it to exceed the St limit laid down in Article 19. 

However, as will be seen in (b) below, it will have to remedy the 

situation subsequently. 

(b) If the limits are exceeded for reasons beyond the 

control of a UCITS (as a result, for example, of a fluctuation in 

stock-market prices), it must adopt as a priority objective for 

its sales transactions the remedying of that situation, taking 

due account of the interests of its unit-holders. The same 

applies if the limits are exceeded as a result of the exercise of 

subscription rights. The obligation to rectify the situation is 

a priority objective for the UCITS, but it must at the same time 

take account of its unit-holders' interests, and this might lead 

it to delay rectifying the situation if it hopes that it will be 

able to do so on better terms at a later stage and to sell other 

transferable securities instead. 
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(c) Member States may allow recently authorised UCITS to 

derogate from the limits laid down in the interests of risk

spreading (see paragraphs 98 to 104) for a period of six months 

from the date of their authorisation. However, they are still 

required to do all they can to ensure observance of the principle 

of risk-spreading. 

(d) It should be noted that Articles 19 to 24 place limits 

on the investments that a UCITS may make and that these limits 

have to be complied with not only at the time of purchase of 

transferable securities but at all times, subject to the 

provisions discussed above. Article 25 on the other hand states 

that the limits apply to acquisitions of securities, and this, on 

a literal interpretation, could be taken as meaning that they 

have to be taken into account at the time of acquisition-only and 

the situation would not have to be rectified if the limits were 

exceeded at a later stage. However, this interpretation is 

contradicted by Article 26, which lays down how the situation 

must be remedied in the event of any exceeding of the limits, 

including those laid down in Article 25. No particular 

importance should therefore be attached, in our view, to the fact 

that Article 25 uses the term "acquire" instead of "invest". 



SECTION VI: OBLIGATIONS CONCERNING INFORMATION TO BE 

SUPPLIED TO UNIT-HOLDERS 

I. Publication of a prospectus and periodical reports -

Article 27 

67 

114. An investment company and, for each of the trusts it 

manages, a management company must publish: 

a prospectus 

an annual report for each financial year, and 

a half-yearly report covering the first six months of 

the financial year. 

Since this, in common with the Directive's other provision, is a 

minimum requirement, a Member State would be free to take a 

stricter line, requiring UCITS to publish quarterly reports in 

addition to those called for in the Directive, but were it to do 

so, only UCITS situated on its territory would be obliged to 

comply. 

115. Publication of a second half-yearly report was not made 

compulsory, since the information to be published in half-yearly 

reports is generally included in annual reports. The same line 

was taken on periodical reports to be published by companies 

admitted to official listing on a stock exchange (Council 
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Directive of 15 February 1982, OJ No. L 48/26 of 20 February 

1982). 

116. The annual report must be published within four months of 

the end of the financial year, and the half-yearly report within 

two months of the end of the first half of the financial year. 

II. Contents of the prospectus and periodical reports -

Article 28 

117. A prospectus must 

investors to be able 

include the 

to make an 

information necessary for 

informed judgment of the 

investment proposed to them. For this purpose, it must contain 

at least the information provided for in Schedule A annexed to 

the Directive, reproduced at the end of this commentary, unless 

that information already appears in the investment company's 

instruments of incorporation annexed to the prospectus (see 

paragraph 122). 

Publishing all the information provided for in Schedule A 

therefore does not exempt a UCITS from having to publish 

additional information if this is necessary to enable an investor 

to form a judgment on the investment proposed. The Schedule A 

information is thus a minimum to which Member States may add 

additional requirements in their respective countries, although 

these will apply exclusively to UCITS situated on their 

territory. The Council Directive of 17 March 1980 (OJ No. L 100 
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of 17 April 1980) took a similar line on the prospectus to be 

published for admission to official listing on a stock exchange; 

it sets out in detail the information to be incorporated into the 

prospectus, while at the same time stressing that the prospectus 

must still contain any other information of significance to 

investors. 

118. The annual report must include a balance-sheet or a 

statement of assets and liabilities, a detailed income and 

expenditure account for the financial year, a report on the 

activities of the financial year and the other information 

provided for in Schedule B annexed to the Directive (reproduced 

at the end of this commentary). 

As with the prospectus, the obligation to publish this 

information is reinforced by the general rule ~hat the UCITS is 

still obliged to include any significant information which will 

enable investors to make an informed judgment on the development 

of its activities and its results. 

119. In a statement recorded in the Council minutes, the 

Commission stressed that investment companies falling within the 

scope of Directive 78/660/EEC of 25 July 1978 (OJ No. L 222 of 14 

August 1978) on companies' annual accounts still have to comply 

with all that Directive's provisions, in addition to those 

contained in the Directive on UCITS. Directive 78/660/EEC 

provides, in Article 5(1) that Member States may lay down special 
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rules on the presentation of investment companies' annual 

accounts as long as· they faithfully reflect their assets and 

liabilities, financial position and results, on the 

understanding that Member States may, under Article 6, provide 

that valuation of the securities in which investment companies 

have invested their assets is based on market value. 

120. On the half-yearly report, the Directive merely specifies 

that it must include at least the information provided for in 

Chapters I to IV of Schedule B. 

121. By analogy with the requirements on half-yearly reports to 

be published by companies admitted to official listing on stock 

exchanges, the Directive provides, in connection with the half

yearly report to be published by a UCITS, that where a QCITS has 

paid or proposes to pay an interim dividend, the figures must 

indicate the results after tax for the half-year concerned and 

the interim dividend paid or proposed. 

III. Documents to be annexed to the prospectus -

Article 29 

122. The fund rules or an investment company's instruments of 

incorporation must form an integral part of the prospectus and 

must therefore be annexed to it. 

123. However, the fund rules or an investment company's 
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instruments of incorporation need not be annexed to the 

prospectus provided that the unit-holder is informed that on 

request he or she will be sent those documents or be apprised of 

the place where, in each Member State in which the units are 

placed on the market, he or she may consult them. 

124. The Directive does not expressly state whether the 

prospectus and its annexes have to be sent free of charge to the 

unit-holder on request, but it is reasonable to suppose that this 

ought to be so. The Directive stipulates that the prospectus 

must be offered free of charge to a subscriber (see paragraph 

133), and this must also apply to the fund rules or instruments 

of incorporation since they normally form an integral part of the 

prospectus and have to be annexed to it. It is only logical that 

when these documents do not have to be annexed _ to the 

prospectus, they should be sent free of charge to a subscriber. 

There seems no reason why this should not be the case when such 

documents are sent not to a subscriber but to a unit-holder on 

request, since the Directive stipulates that they must be offered 

free of charge to a subscriber (see paragraph 133). 

125. As seen above (paragraph 117), when the fund rules or the 

investment company's instruments of incorporation are annexed to 

the prospectus, the prospectus itself does not have to reproduce 

the information already contained in them. This does not apply 

therefore when, in the circumstances described in paragraph 123, 

these documents are not annexed to the prospectus. 



72 

IV. Updating of the prospectus - Article 30 

126. The essential elements of the prospectus must be kept up to 

date. This can be done by publishing either a new prospectus or 

addenda. Since fund rules or an investment company's instruments 

of incorporation form an integral part of the prospectus, this 

requirement applies to them as well. 

V. Auditing of accounting information in the annual 

report - Article 31 

127. The accounting information given in the annual report must 

be audited by one or more persons empowered under national law to 

audit accounts in accordance with Council Directive 84/253/EEC 

(OJ No. L 126 of 12 May 1984), which determines the persons whom 

Member States' authorities may authorise to carry out the 

statutory audit of accounting documents and the minimum 

conditions that such persons must meet. The names of the 

auditors must be given in the prospectus (see Schedule A, 1.7). 

128. The auditor's report, including any qualifications, must be 

reproduced in full in the annual report. 



VI. Communications of the prospectus and periodical 

reports to the competent authorities -

Article 32 
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129. A UCITS must send its 

thereto, as well as its annual 

competent authorities. 

prospectus and any amendments 

and half-yearly reports, to the 

130. The Commission's initial proposal called for these 

documents to be submitted prior to publication for inspection by 

the competent authorities, which would ensure, inter alia, that 

the prospectus and reports contained no information or omissions 

capable of misleading the public. This proposal was made by 

analogy with the provisions adopted by the Council on 

prospectuses for admission to official listing on ·a stock 

exchange, which have to be submitted in advance for inspection by 

the competent authorities (Council Directive 80/390/EEC - OJ No. 

L 100 of 17 April 1980). 

131. A number of Member States felt they were unable to go along 

with this proposal, since the competent authorities in this 

instance were, in principle, public authorities, whereas those 

responsible for inspecting a prospectus seeking admission to 

official listing on a stock exchange were stock exchange 

authorities. Such inspection by public authorities might place 

them under a liability, which they were neither able nor willing 

to accept. These Member States took the view that the competent 
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authorities' role was to check that the prospectus contained the 

required items of information, but not to give an opinion on 

whether this information was truthful, thereby giving a kind of 

endorsement to the document published, which could have been the 

impression given if the Directive stipulated that the prospectus 

and periodical reports had to be submitted for inspection, prior 

or otherwise, by the competent authorities. 

132. It is for this reason that the Directive confines itself to 

obliging a UCITS to send its documents to the competent 

authorities. It will be a matter for these authorities to decide 

how they are going to exercise their general duty of supervision 

in relation to these documents; it is always open to Member 

States to incorporate or retain the principle of pre-publication 

inspection in their legislation. 

VII. Provision of the prospectus and periodical reports

Article 33 

133. The prospectus, the latest annual report and the next half

yearly report, if published, must be offered to a subscriber free 

of charge before the conclusion of a contract. It is therefore 

not only on request that·these documents must be supplied to a 

subscriber; this must be done in any event, even if there is no 

request and before the conclusion of a contract. 
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134. The term "subscriber" is used here to mean a potential 

purchaser to whom a proposal is made, whether face to face by a 

representative, or at a bank counter, or personally by letter. 

This requirement would therefore not apply to advertising aimed 

at the public generally; here, it is a matter for the national 

lawgiver to specify the conditions applicable to such advertising 

from the viewpoint of information to be supplied to the public, 

bearing in mind that the Directive makes it compulsory for all 

publicity to indicate the places where the prospectus may be 

obtained (see paragraph 138). 

135. The annual and half-yearly reports must be supplied to 

unit-holders free of charge on request. In addition, the 

Directive requires these reports to be available to the public at 

the places specified in the prospectus. 

VIII. Publication of the issue and repurchase prices -

Article 34 

136. A UCITS must make public in an appropriate manner the 

issue, sale, repurchase or redemption price of its units each 

time that it issues, sells, repurchases or redeems them, and at 

least twice a month. The competent authorities may, however, 

permit a UCITS to reduce the frequency to once a month on 

condition that such a derogation does not prejudice the interests 

of the unit-holders. 
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137. The Directive does not specify how these prices are to be 

made public; this could be done by national lawgivers. Possible 

methods would be the display of posters at bank counters or 

communication to unit-holders on request. At all events, the 

Directive does not require publication of prices in a periodical. 

IX. Information to be provided in publicity material -

Article 35 

138. All publicity comprising an invitation to purchase the 

units of a UCITS must indicate that a prospectus exists and the 

places where it may be obtained by the public. 
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SECTION VII: GENERAL OBLIGATIONS OF UCITS 

I. Ban on borrowing - Article 36 

139. In the interests of unit-holders, UCITS are not allowed to 

borrow. This ban is fully justified in the case of borrowings by 

a UCITS for investment purposes, but less so in that of 

borrowings to be used, for lack of sufficient liquid assets, to 

repurchase or redeem units. It may be preferable for a UCITS to 

borrow the amounts needed for repurchasing units rather than have 

to sell transferable securities for this purpose at what might be 

a particularly unfavourable moment or to maintain substantial 

liquid assets. Recourse to borrowing can also be particularly 

useful when a UCITS is in the position of having to exercise 

subscription rights when it lacks the necessary liquid assets. 

This point of view was adopted in the Directive. 

140. The Directive lays down that a UCITS may not borrow, 

although it allows exceptions which are discussed in paragraph 

142. This provision applies to investment companies, management 

companies and depositaries acting on behalf of unit trusts. 

141. The acquisition by a UCITS of foreign currency by means of 

a "back-to-back" loan is not regarded as borrowing for the 

purposes of the Directive. According to a statement in the 

Council minutes, a back-to-back loan is a loan in foreign 

currency that a UCITS obtains in the course of its purchasing and 
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holding of foreign transferable securities while at the same time 

depositing an amount in its own currency equal to or more than 

the amount borrowed with the lender, the lender's agent or any 

other person nominated by the lender. Loans to protect against 

currency risks, which are similar to back-to-back loans, are 

covered by the provision in the Directive commented on in 

paragraph 96. 

142. There are no exceptions to the ban on borrowing. 

Under the first, a Member State may authorise a UCITS to borrow 

up to 10% of its assets in the case of an investment company or 

up to 10% of the value of the fund in the case of a unit trust, 

provided that the borrowing is on a temporary basis. Unlike the 

Commission's initial text, the Directive does not stipulate that. 

amounts borrowed may only be used for specified purposes (such as 

repurchasing units). This is because the conclusion was reached 

that it would be difficult to keep a check on the purposes for 

which loans were used, since the sums concerned would be 

indistinguishable from others held by funds as part of their 

liquid assets. On the other hand, the requirement that 

borrowing must be temporary was introduced into the Directive; 

no period is specified, although a maximum of three months was 

mentioned on numerous occasions during the preparatory 

deliberations. 



Under the second exception, 

investment company to borrow 

that the borrowing is to 

immovable property essential 

business (see paragraph 94). 
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a Member State may authorise an 

up to 10% of its assets provided 

make possible the acquisition of 

for the direct pursuit of its 

The combined amount of borrowings 

for this purpose and those contracted under the first exception 

may not exceed 15% of the investment company's assets. 

II. Obligation to repurchase units - Article 37 

143. A UCITS must repurchase or redeem its units at the request 

of any unit-holder. This obligation is in fact one of the 

elements entering into the definition of a UCITS (see paragraph 

9). 

144. However, there may be exceptional circumstances in which a 

UCITS is temporarily unable to comply with this obligation. It 

might be that the units' surrender value cannot be established 

because one or more stock exchanges, on which a substantial 

proportion of the transferable assets of the UCITS are quoted, 

are closed, or that foreign-exchange markets are closed while 

major monetary fluctuations are in progress, or that the UCITS is 

faced with requests to repurchase units which it cannot meet 

until it has realized assets. 

145. It is for this reason that the Directive provides that a 

UCITS may, in the cases and according to the procedures provided 
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for by law, the fund rules or the investment company's 

investments of incorporation, temporarily suspend the repurchase 

or redemption of its units. Suspension may be provided for only 

in exceptional cases where 

suspension is justified 

unit-holders. 

circumstances so require and where 

having regard to the interests of the 

If it decides to suspend repurchase or redemption of its units, a 

UCITS must without delay communicate its decision to the 

competent authorities, i.e. the authorities in the Member States 

where it is situated, and to the authorities of any other Member 

States in which it markets its units. 

146. In addition, the Directive provides that a Member State may 

allow the competent authorities to require the suspension of 

repurchase or redemption of units if this is necessary in the 

interests of unit-holders or the public, even if the UCITS has 

not itself contemplated any suspension. For instance, the 

competent authorities could require a suspension in the event of 

severe political, economic or social disruption likely to have a 

distorting effect on the transferable securities market. 

147. The procedures and conditions for repurchase or redemption 

of units must be stated in the prospectus, unless they are set 

out in the fund rules or the investment company's instruments of 

incorporation annexed to the prospectus (see paragraph 125). The 

prospectus or the documents annexed to it must also specify the 
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circumstances in which repurchase or redemption may be suspended 

(see Schedule A, 1.13). 

III. Rules for ·valuation of assets and calculating issue 

and repurchase prices - Article 38 

148. The rules for the valuation of assets and the rules for 

calculating the sale or issue price and the repurchase or 

redemption price of the units of a UCITS must be laid down in the 

law, in the fund rules or in the investment company's instruments 

of incorporation. 

149. In addition, the Directive stipulates that the prospectus 

must indicate how the sale or issue price and the repurchase or 

redemption price of units are determined (see Schedule A, 1.17), 

supplying the following information in particular: 

the method and frequency of the calculation of these 

prices, 

information concerning the charges relating to the 

sale or issue and repurchase or redemption of units, 

the means, places and frequency of the publication 

of these prices. 

However, it is not compulsory for this information to be provided 

in the prospectus if it is already given in the fund rules or the 
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investment company's instruments of incorporation annexed to the 

prospectus (see paragraph 125). 

The rules for the valuation of assets must also be stated in the 

prospectus (see Schedule A, 1.16) or in the documents annexed to 

it. 

IV. Rules for applying income - Article 39 

150. The Directive provides that the distribution or 

reinvestment of the income of a unit trust or of an investment 

company must be effected in accordance with the law and/or with 

the fund rules or the investment company's instruments of 

incorporation. 

151. The Commission's original proposal contained a number of 

rules concerning the frequency of distributions, information to 

be provided to unit-holders if income was reinvested, and the 

distribution of any capital gains. The conclusion was reached 

during the preparatory deliberations that it was not essential 

for harmonization to extend to such rules, which could if 

necessary be defined in greater detail at national level. 

However, the Directive does require the prospectus to contain a 

description of the rules for determining and applying income 

(see Schedule A, 1.14), unless they are given in the fund rules 

or the investment company's instruments of incorporation annexed 

to the prospectus (see paragraph 125). 
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v. Issue of units - Article 40 

152. A UCITS unit may not be issued unless the equivalent of the 

net issue price is paid into the assets of the UCITS within the 

usual time-limits. 

153. The equivalent of the net issue price may of course be 

cash, but it may also be transferable securities as long as these 

are transferable securities in which the UCITS is authorised to 

invest its assets, which must be valued according to the same 

rules as those laid down for· the valuation of the assets of the 

UCITS. 

154. The Directive adds that the provision quoted in paragraph 

152 does not preclude the distribution of bonus units,- as when 

units are distributed instead of dividends. 

155. The procedures and conditions of issue and sale of units 

must be stated in the prospectus (see Schedule A, 1.12), unless 

they are quoted in the fund rules or the investment company's 

instruments of incorporation annexed to the prospectus (see 

paragraph 125). 

VI. Ban on granting loans - Article 41 

156. Neither an investment company nor a management company or 

depositary acting on behalf of a unit trust may grant loans or 
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act as guarantor on behalf of third parties. 

157. As is made clear in the Directive, this provision does not 

prevent a UCITS from acquiring loan stock or debt instruments 

treated as equivalent to transferable securities within the 

limits specified by the Directive (see paragraph 82). Nor does 

it prevent a UCITS from employing techniques and instruments 

relating to transferable securities to provide protection against 

exchange risks (see paragraph 96). 

158. The_ Directive adds that the provision quoted in paragraph 

156 does not prevent an investment company or a management 

company or depositary acting on behalf of a unit trust from 

acquiring transferable securities which are not fully paid up. 

This addition was made to avoid all ambiguity, since such 

acquisitions entail a commitment to pay the balance of the price 

when it is called up by the company issuing such securities, and 

this commitment could have been taken as contrary to the ban on 

acting as guarantor. 

VII. Ban on selling short - Article 42 

159. Neither an investment company nor a management company or 

depositary acting on behalf of a unit trust may engage in selling 

transferable securities short. Such transactions are 

particularly speculative and can lead to heavy losses. 
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160. It will of course be a matter for Member States to 

determine what other operations may not be engaged in by UCITS 

because they involve unit-holders in major risks. The Directive 

confines itself in this area to prohibiting selling short, an 

operation universally acknowledged to be particularly hazardous 

(also see paragraph 96). 

VIII. Costs to be borne by a UCITS - Article 43 

161. The law or the fund rules must prescribe the remuneration 

and the expenditure which a management company is empowered to 

charge to a unit trust and the method of calculation of such 

remuneration. Similarly, the law or an investment company's 

instruments of incorporation must prescribe the nature of the 

costs to be borne by the company. 

162. In addition, the Directive requires a unit trust prospectus 

to give information concerning the manner, amount and calculation 

of remuneration payable by the unit trust to the management 

company, the depositary or third parties, and the manner, amount 

and calculation of reimbursement of costs by the unit trust to 

the management company, the depositary or third parties (Schedule 

A, 1.18). Similarly, an investment company's prospectus must 

give information concerning the manner, amount and calculation of 

remuneration paid by the company to its directors and to members 

of the administrative, management and supervisory bodies, to the 

depositary or to third parties, and the manner, amount and 
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calculation of reimbursement of costs by the company to its 

directors, the depositary or third parties. 

This information does not of course have to be given in the 

prospectus if it is already provided in the fund rules or the 

investment company's instruments of incorporation annexed to the 

prospectus (see paragraph 125). 



SECTION VIII: PROVISIONS APPLICABLE TO UCITS WHICH MARKET 

THEIR UNITS IN MEMBER STATES OTHER THAN 

THOSE IN WHICH THEY ARE SITUATED 

I. Compliance with rules on marketing in the Member States 

where units are marketed - Article 44 
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163. Within the field governed by the Directive, as seen 

earlier, a UCITS is subject only to the laws of the Member State 

where it is situated. When it markets its units in another 

Member State, that State therefore cannot subject the UCITS to 

any provision whatsoever in the field governed by the Directive, 

including any additional provisions that it may apply to UCITS 

situated on its territory (see paragraphs 21 et seq.). 

164. Conversely, the Directive stipulates that if a UCITS 

markets its units in another Member State (known as the Member 

State of marketing), it must comply with the laws, regulations 

and administrative provisions in force in that Sate wh~ch do not 

fall within the field governed by the Directive. 

165. The question that comes to mind immediately is: what are 

these laws etc. that do not fall within the field governed by 

the Directive? 

It should be noted in this connection that the original version 

of the Commission's proposal sought to achieve exactly the same 
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aim; it required a UCITS to comply with the rules in force in 

the Member State of marketing, in so far as they were concerned 

with the marketing of units. In seeking to achieve this end, the 

proposal required a UCITS to "comply with the marketing rules" of 

a Member State where it marketed its units rather to "comply with 

the laws 

Directive". 

which do not fall within the field governed by this 

The original text of the Directive spelt out that 

the term "marketing rules" was basically to be understood as 

comprising: 

the rules on registration with the trade register, 

the rules on promotion, 

the rules on unfair competition, 

the rules on direct selling or other methods of 

marketing. 

The expression "marketing rules" was dropped because it was a 

potential source of confusion, since although it clearly covered 

marketing rules as such, it was also intended to cover rules that 

might be thought not to be marketing rules in the strict sense. 

166. It was therefore preferred to use "laws ... which do not 

fall within the field governed by this Directive", although this 

expression again is not entirely clear. (For the sake of 

convenience in this commentary, we shall continue referring to 

these rules as "marketing arrangements"). 
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In order to define the scope of the "laws ..• which do not fall 

within the field governed by this Directive" that a Member State 

may apply to all UCITS marketing their shares on its territory, 

it seems easier to start by adopting the opposite approach and 

establishing those which do fall within the field governed by the 

Directive. These are: 

the rules on authorization of UCITS, 

the rules on the structure of UCITS, 

the rules on the management of UCITS, and in particular 

on their investment and borrowing policies, 

the rules on information to be made public by UCITS, 

the rules on supervision of UCITS and the competent 

authorities, 

and more generally, as we see it, all rules in force 

in a Member State which are intended specifically for 

UCITS situated on its territory and impose positive 

obligations or prohibitions on them, except of course 

those relating to the marketing arrangements they use 

in promoting their units. 

167. In all the areas listed above, therefore, a Member-state 

may not impose any provisions whatsoever of its own on UCITS from 

other Member States, even though the Directive's provisions in 

these areas might contain no more than a few essential rules, 

making no attempt to be exhau~tive. For instance, in the area of 

authorization of a management company, the Directive does not 
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specify the legal form to be taken by the company; in that of 

management, it contains no provisions on avoidance of conflicts 

of interest, nor does it specify the liquidity ratios allowed in 

the case of a UCITS; in its provisions on information to be 

supplied, it does not establish whether or not a prospectus must 

be inspected in advance. In short, even where the Directive 

contains no specific rules in these areas, a Member State may not 

impose on UCITS from other Member States rules that it has itself 

established in these areas for UCITS situated on its territory. 

168. On the other hand, a Member State may impose on other 

Member States' UCITS its own rules on all aspects of the 

marketing of UCITS units in force on its territory. For 

instance, it may refuse to allow them to market their units by 

means of direct selling if this is prohibited under .its laws 

applied to its own UCITS, even though direct selling might be 

allowed under the laws of the Member States where such UCITS are 

situated. It may stipulate that units must be sold under the 

conditions with which its own UCITS have to comply; it may 

require that any sales department that a UCITS situated in 

another Member State wishes to set up on its territory must 

comply with its national rules; it may require a UCITS to comply 

with its laws on trade names. 

169. In a statement contained in the Council minutes, the 

Council and the Commission 

provisions have no effect 

place on record that the Directive's 

on Member States' jurisdiction in 
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regard to admission of UCITS units to official listing on a stock 

exchange. Although this is an area not governed by the 

Directive, it was thought useful, in view of the doubts 

expressed in certain quarters as to the rules applicable to the 

stock-exchange listing units, to make clear that each Member 

State retains its jurisdiction in this matter. 

170. The Directive adds that a UCITS may advertise its units in 

the Member State in which they are marketed, but must comply with 

the provisions governing advertising in that State. 

The final part of this provision merely underlines a principle 

already embodied in the provision quoted in paragraph 164, so 

that its real significance lies in the first part, which gives_a 

UCITS which markets its units in a Member State other -than the 

one in which it is situated the right to advertise there. It was 

necessary to state this right unequivocally, since it will often 

be absolutely necessary for a UCITS to advertise its units in 

such other Member State if it is to market them successfully. 

171. Finally, the Directive stipulates that provisions applied 

by a Member State to other Member States' UCITS marketing their 

units on its territory must be applied without discrimination. 

This is another provision that it was doubtless not essential to 

incorporate into the Directive, since the principle of non

discrimination is already enshrined in the Treaty. The purpose 

of including it was to emphasize that a Member State may not 
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apply such provisions to other Member States UCITS in such a way 

that it makes it impracticable or difficult for them to market 

their units on its territory whereas this would not be the_ case 

when it applied them to its own UCITS. 

II. Obligations of a UCITS to provide a "financial 

service" and information to unit-holders in a 

Member State where it markets its units -

Article 45 

172. When a UCITS markets its units in a Member State other than 

the one in which it is situated it must, inter alia, take 

measures necessary to ensure that facilities are available in 

that State for making payments to unit-holders, repurchasing or · 

redeeming units and making available the information which UCITS 

are obliged to provide to unit-holders or subscribers. The 

Directive adds that these measures must be taken in accordance 

with the laws, regulations and administrative provisions in force 

in the Member State of marketing, which is consistent with the 

principle set forth in the provision quoted in paragraph 164. 

The Directive leaves UCITS to make their own arrangements 

regarding these measures, as long as they are compatible with the 

rules in the country of marketing. Thus, a UCITS may rely on an 

existing financial network, such as a credit institution already 

established in the country of marketing. Alternatively, it may 

set up its own financial service in that country to carry out the 
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tasks enumerated in the previous paragraph and possibly the sale 

of its units in addition, on the understanding that any such 

service would be bound by the rules in force in the country of 

marketing. 

173. At all events, a Member State where a UCITS markets its 

units would not be able, any under circumstances, to use the rule 

quoted in paragraph 172 as a basis for obliging it to have a 

legal representative on its territory, since that would amount to 

making the right of a UCITS to market its units in a Member State 

other than the one in which it is situated conditional on its 

having an establishment there, which would be contrary to the 

concept of the provision of services as established in the 

Treaty. Consequently, to avoid all ambiguity, the requirement in 

the original version of the Commission's· proposal that· a UCITS 

must have a financial service in a Member State where it markets 

its units, even though it is generally accepted that a financial 

service is merely an administrative service and, unlike a legal 

representative, cannot be regarded as the equivalent of an 

establishment. 

III. Obligation to inform the authorities - Article 46 

174. If a UCITS proposes to market its units in a Member State 

other than that in which it is situated, it must first inform the 

competent authorities (those in the Member State where it is 

situated) and the authorities of that other Member State (those 
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of the Member State of marketing). It must simultaneously send 

the latter authorities: 

an attestation by the competent authorities to the effect 

that it fulfils the conditions imposed by the Directive, in 

other words that it is a UCITS falling within the scope of 

the Directive and complies with all its provisions, 

its fund rules or its instruments of incorporation 

its prospectus, 

where appropriate, its latest annual report and any 

subsequent half-yearly report, and 

details of the arrangements made for the marketing of its 

units in that other Member State. 

175. A UCITS may begin to market its units in that other Member 

State two months after such communication unless the authorities 

of the Member State concerned establish, in a reasoned decision 

taken before the expiry of that period of two months, that the 

arrangements made for the marketing of units do not comply with 

the provisions quoted in paragraphs 164 and 172. In other words, 

if the authorities in the other Member State find that the UCITS 

does not comply with the rules in force in that State in areas 

not covered by the Directive, particularly in regard to marketing 

arrangements, they may issue a reasoned decision establishing 

this before the two months expire. The same applies if these 

authorities find that the UCITS has not taken the measures 

necessary to ensure that facilities are available for making 
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payments to unit-holders, repurchasing or redeeming units and 

making available the information which UCITS are obliged to 

provide to unit-holders, or if the authorities find that such 

measures as have been taken do not comply with its rules. 

When such a reasoned decision has been taken within the time

limit by a Member State where it wishes to market its units, the 

UCITS concerned, which must be advised of this decision (see 

paragraph 201), may not begin to market its units in that State 

until such time as it has complied with its rules in the areas in 

question. 

176. The Directive does not state whether, when the authorities 

of the Member State of marketing issue a reasoned decision 

establishing an infringement of their rules on marketing, the 

UCITS must send these authorities a second set of details of the 

arrangements made for marketing its units in the Member State 

concerned, adjusted to eliminate the infringement established. 

It is more than likely that the authorities in the Member State 

of marketing would require this to be done. Again, if these 

authorities were to find at a later stage that a UCITS which had 

started marketing its units in their country was not complying 

with its marketing rules, they could take appropriate steps 

against it, including obliging it to suspend marketing of its 

units (see paragraph 206). 

Since the authorities in the various Member State are called upon 

to cooperate closely to ensure that the Directive is complied 
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with, it is reasonable to expect that their cooperation will be 

able to avoid any difficulty in such circumstances. 

177. It should 

Member State of 

establishing that 

be noted 

marketing 

a UCITS 

that although the authorities in the 

may 

does 

issue a reasoned decision 

not comply with the marketing 

arrangements laid down in that State's rules, this decision 

cannot under any circumstances be upgraded so that it becomes a 

second authorization of the UCITS. These authorities' right is 

confined to establishing this point in a reasoned decision, the 

effect of which is that the UCITS may not begin marketing its 

units in the Member State concerned until it has complied with 

the marketing arrangements in force there. 

IV. Distribution of information in the Member State of 

marketing - Article 47 

178. When a UCITS markets its units in a Member State other than 

that in which it is situated, it must, under the terms of the 

Directive, .take the measures necessary to ensure that the 

information it is required to publish is provided to unit-holders 

in that other Member State (see paragraph 172). 

179. Is the information that the UCITS required under the laws 

of the Member State where it is situated or under those of the 

Member State where it is marketing its units? 
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The Directive answers this question by specifying that the 

documents and information to be distributed in the Member State 

of marketing are the same as those that the UCITS is required to 

publish in the Member State in which it is situated and that the 

procedures used must be the same in both cases. On this point, 

therefore, the Directive adheres to the principle whereby a UCITS 

is governed by the laws of the Member State where it is situated 

and does not take the view that the production and distribution 

of such documents 

arrangement falling 

State. 

and information constitute a marketing 

within the jurisdiction of the other Member 

180. Under the terms of the Directive, to refresh the reader's 

memory, the documents and information that a UCITS must publish 

in the Member State where it is situated and the arrangements for 

publishing them are as follows: 

publication of the prospectus and annual and half

yearly reports, which must be offered free of charge to 

a subscriber before a contract is concluded (see 

paragraph 133); 

annual and half-yearly reports to be made available to 

the public; these documents (see paragraph 135) and 

where appropriate the prospectus (see paragraph 124) to 

be supplied free of charge to unit-holders; 

publication of the issue, sale, repurchase or 

redemption price of units (see paragraph 136). 
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181. It should not be forgotten, however, that the Directive's 

provisions are minimum requirements, so that a Member State may 

impose more stringent requirements concerning documents and 

information to be published by UCITS situated on its territory. 

It may require the prospectus and periodical reports to contain 

information additional to that stipulated in the Directive or it 

may require publication of information other than that stipulated 

in the Directive. 

182. It follows from the combination of principles set out in 

paragraphs 179 and 181 that if a Member State takes a stricter 

line than the Directive regarding the scope of documents and 

information to be published by UCITS situated on its territory, 

it will be the documents and information specified in its 

stricter laws that have to be distributed in any other Member 

States where the units are marketed. 

Thus if the former Member State requires quarterly reports to be 

published, a UCITS must distribute them in the latter, even if 

half-yearly reports only are required of UCITS situated in the 

latter. The converse also applies: if the State in which it is 

situated requires a half-yearly report only, that is all a UCITS 

will have to distribute in a Member State where it markets its 

units, even if UCITS situated there have to publish quarterly 

reports. 



183. The Directive therefore establishes the principle of mutual 

recognition between Member States of documents and information 

produced by a UCITS according to the rules applicable in the 

Member State where it is situated. 

The Directive nevertheless stipulates, most logically, that such 

documents and information must be distributed in the Member State 

of marketing in at least one of its official languages, so that 

there is an obligation on the UCITS to have them translated if 

necessary. 

184. Would a Member State be entitled to ask a UCITS marketing 

its units on its territory to make adjustments to the documents 

and information that it had to distribute there in order to take 

account of special circumstances prevailing there? The answer to 

this question is that it would not, since the Directive makes no 

provision for the right to impose any such obligation but on the 

contrary provides that the documents and information to be 

distributed in the Member State of marketing are to be the same 

as those that a UCITS must publish in the Member State where it 

is situated. 

In practice, however, a UCITS would clearly be inclined to make 

such adjustments on its own initiative or to attend to requests 

made by the Member State where it markets its units in so far as 

such adjustments are likely to make the information supplied to 
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subscribers and unit-holders in that State more appropriate to 

their needs. 

In any event, with the arrangements made for cooperation between 

Member States' authorities (see paragraph 197), it should be 

• possible to settle any difficulties that might arise over the 

distribution of information by a UCITS in a Member State where it 

markets its units. 

Although the Directive makes no formal provision for an 

obligation to make such adjustments, the view may be taken that 

such an obligation is implicit in the aim of the Directive in the 

area concerned, which is to ensure that subscribers and unit-

holders in a Member State where units are marketed receive 

information as complete and appropriate as the information a 

UCITS is obliged to supply in the Member State where it is 

situated. 

185. As seen earlier, a UCITS must make the arrangements 

necessary for making payments to unit-holders, repurchasing or 

redeeming units and making available the information that UCITS 

are obliged to provide, for the benefit of unit-holders in the 

Member State of marketing as well as that where the UCITS is 

situated. In addition to this, however, unit-holders must be 

kept informed about measures taken for this purpose. To this 

end, the Directive prescribes that the prospectus must contain 

information on these measures and adds the stipulation that this 
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information must not only be given in the Member State where the 

UCITS is situated but, where units are marketed in another Member 

State, that it must be given in respect of that Member State in 

the prospectus there (see Schedule A,4). The measures taken for 

this purpose must therefore be suited to the circumstances 

prevailing in both Member States concerned and in particular to 

the circumstances in the Member State of marketing, especially in 

relation to the places where the UCITS provides its financial 

service and where documents and information to be published by it 

are made available to the public. 

186. It might be that a Member State where a UCITS markets its 

units, but not the Member State in which it is situated, applies 

a rule under which some of the information that UCITS have to 

publish (e.g. their periodical reports) must be published in 

newspapers or other publications. Would the Member State of 

marketing be entitled to impose this mode of publication on UCITS 

from other Member States marketing their units on its territory, 

even though the obligations imposed on UCITS in this area fall 

within the scope of the Directive? 

In our view, the answer must be in the affirmative, since the 

Directive specifies that the information which UCITS are obliged 

to provide must be made available to unit-holders in the Member 

State of marketing in accordance with 

administrative provisions of that 

Although Article 47 of the Directive 

the laws, regulations and 

State (see paragraph 172). 

stipulates that information 
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must be published in accordance with the procedures provided for 

in the Member State in which a UCITS is situated, this refers, in 

our view, to the content of the information rather than to the 

method of publication. 

187. In connection with documents and information that have to 

be translated for distribution in a Member State of marketing, 

the Directive contains no ruling on which text, an original or a 

translation, would be binding in that State if there were any 

inconsistency between them. Should this arise, the problem would 

have to be resolved on the basis of the ordinary law of the State 

of marketing. 

V. Use of generic names - Article 48 

188. Under the Directive, a UCITS may, for the purposes of 

carrying on its activities, use the same generic term (such as 

investment company or unit trust) .in the Community as it uses in 

the Member State in which it is situated. In the event of any 

danger of confusion, the host Member State may, for the purpose 

of clarification, require that the name be accompanied by certain 

explanatory particulars. 

189. The Directive therefore confines itself to the problem of 

generic names. As for trade names, those used by UCITS in the 

Member States where they are situated may in principle be used in 

Member States where they market their units, unless such a name 
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fails to conform with a host Member State's relevant rules. Such 

rules are to be considered, in our view, as being in a field not 

governed by the Directive, so that the host Member State has 

jurisdiction in the matter. 
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SECTION IX: PROVISIONS CONCERNING THE AUTHORITIES RESPONSIBLE 

FOR AUTHORIZATION AND SUPERVISION OF UCITS 

1. Designation of authorities responsible for authorization 

and supervision- Article 49(1), (2), and (4) 

190. The authorities responsible for carrying out the duties 

provided for in the Directive are designated by the Member 

States. As seen earlier, these duties are extremely important, 

since the competent authorities are responsible not only for 

approving the management company, the choice of depositary and 

the fund rules or an investment company's instruments of 

incorporation but also for ensuring that the directors of these 

bodies are of sufficiently good repute and have the necessary 

experience (see paragraph 31 to 36). In addition, these 

authorities are required to supervise UCITS, to which end the 

Directive provides that each UCITS must send its prospectus and 

annual and half-yearly reports to them (see paragraph 129). 

191. The authorities responsible for authorization and 

supervision of UCITS must be public authorities, as they are in 

most of the Member States, or alternatively bodies appointed by 

public authorities. This alternative was allowed to take account 

of the situation in a number of Member Stats where the competent 

authorities entrust one or other of their duties to the 

depositary (trustee). 
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192. The Directive specifies that Member States must advise the 

Commission which authorities they have appointed to carry out the 

duties provided for in the Directive, indicating any division of 

duties between authorities. 

193. The Directive requires Member States to grant the 

authorities appointed all the powers necessary to carry out their 

task. 

To this end, the authorities should in any event have the power 

to require a UCITS to communicate any information and produce any 

document that they need in order to carry out their duties. Any 

power to carry out investigations on the premises of a UCITS 

would of course not extend beyond national frontiers, unless 

there was an agreement between the authorities concerned.· 

II. Authorities competent to supervise UCITS - Article 49(3) 

194. As stated earlier, 

Member State in which they 

UCITS are subject to the laws of the 

are situated, even if they market 

their units in another Member State, but as an exception to this 

general rule they have to comply with the arrangements for 

marketing UCITS units laid down in the other Member State (see 

paragraphs 163 and 164). 

The same principle and the same exception apply in the case of 

supervision of UCITS. 
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The Directive accordingly provides that the authorities competent 

to exercise supervision over a UCITS are those in the Member 

State where it is situated; this is logical, since these same 

authorities are responsible for authorizing such a UCITS. 

The competent authorities 

engaged in by the UCITS 

~hroughout the Community. 

supervisory role even if 

territory. 

have to supervise the activities 

not only on their territory but 

They will still exercise this 

the UCITS has no activity on their 

196. The only exception to the overall supervisory role accorded 

to the competent authorities concerns the supervision of 

compliance by a UCITS with the marketing arrangements required in 

another Member State where it markets its units. Since a UCITS 

which markets its units in a Member State other than that in 

which it is situated must comply with the laws, regulations and 

administrative provisions in force in that State which fall 

outside the scope of the Directive (i.e. those in fact which bear 

on the marketing of units), it was logical to make the 

authorities in that other State responsible for supervising 

compliance with these provisions by any UCITS which, although 

situated in another Member State, markets its units on their 

territory; morever, these authorities are in the best position to 

carry out this task. 



III. Collaboration between Member States' authorities -

Article 50(1) 

197. The various Member States' authorities responsible for 

authorization and supervision of UCITS must collaborate closely 

in order to carry out their task and must for that purpose 

communicate to one another all information required. This 

collaboration between authorities will be particularly useful 

where a UCITS situated in a Member State also markets its units 

in another Member State; since the authorities in these two 

States both have to supervise the UCITS, each within its own area 

of responsibility, exchanges of information between them are 

likely to be necessary. 

IV. Professional secrecy - Article 50(2), (3) and (4) 

198. The Member 

persons employed 

responsible for 

States are required to stipulate that all 

or formerly employed by the authorities 

supervising UCITS are bound by professional 

secrecy. This means that any confidential information received 

in the course of their duties may not be divulged to any person 

or authority except by virtue of provisions laid down by law. 

199. The obligation not to divulge confidential information 

received in this manner does not, however, preclude 

communications between authorities responsible for monitoring 

UCITS as provided for in the Directive. But information 
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exchanged in the course of such communications is covered by the 

obligation of professional secrecy on persons employed or 

formerly employed by the authorities receiving.the information. 

200. Without prejudice to cases covered by criminal law, a 

supervisory authority receiving such information may use it only 

for the performance of its duties or in the context of 

administrative appeals or legal proceedings relating to such 

performance. 

v. Statement of .reasons for supervisory authorities' 

decisions; right to apply to the courts - Article 51 

201. The authorities in the Member State where the UCITS is 

situated must give reasons for any decision to refuse 

authorization. In addition, these authorities and those in the 

Member State of marketing must give reasons for any decision 

against a UCITS taken in implementation of the general measures 

adopted in application of the Directive and communicated to the 

persons concerned. 

202. The Member States must provide that decisions taken in 

respect of a UCITS pursuant to laws, regulations and 

administrative provisions adopted in accordance with the 

Directive are subject to the right to apply to the courts. There 

is nothing to stop a Member State making provision for an 

administrative appeal prior to an application to the courts. The 
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effect of the stipulation in the Directive is that a UCITS must 

in all circumstances have the opportunity to make an application 

before the courts against decisions affecting it. 

203. The Directive does not state whether the court action is 

to be one in which the court can review the decision taken by the 

authorities or only give judgment on whether the decision taken 

was legal. It should be recalled in this connection that the 

Directive on the conditions for admission to official listing on 

a stock exchange (Directive of 5 March 1979, OJ No. L 66 of 16 

March 1979) also made provision for the right to apply to the 

courts, against decisions refusing admission to official listing 

on a stock exchange; it was considered at the time that only the 

legality of such a decision could be challenged in such an 

action. 

204. The Directive also provides that if no decision is taken 

within six months of its submission on an authorization 

application made by a UCITS which includes all the information 

required under the provisions in force, the applicant will have 

the right to apply to the courts. 

VI. Sanctions against infringements of the Directive -

Article 52 

205. As has been explained above, the authorities in the Member 

State where a UCITS is situated have sole competence to authorize 
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the UCITS, no other authorization is required, and the UCITS is 

subject to the laws of that Member State alone in the field 

governed by the Directive, while in other fields, i.e. all 

aspects of marketing of its units, it is required to comply with 

the rules of the Member State where its units are marketed. As 

has also been explained, the authorities of the Member State 

where the UCITS is situated are responsible for supervising it, 

whether its units are marketed exclusively in that Member State 

or on the territory of other Member States as well, except for 

supervision of compliance with marketing arrangements, which is 

the responsibility of the authorities in the Member State where 

the units are marketed. 

206. The same principles apply in the area of sanctions to be 

taken against UCITS which commit infringements. The Directive 

provides that only the authorities of the Member State in which a 

UCITS is situated have the power to take action against it if it 

infringes any law, regulation or administrative provision or any 

regulation laid down in the fund rules or in the investment 

company's instruments of incorporation. But it adds that the 

authorities of the Member State in which the units of a UCITS are 

marketed may themselves take action against it if it infringes 

the provisions that the Directive obliges it to comply with when 

marketing its units in a Member State other than the one in which 

it is situated (see Section VIII). 
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To refresh the reader's memory, a UCITS marketing its units in 

another Member State is required under the Directive to: 

send the authorities in the other Member States certain 

information before starting to market its units there; 

comply with the arrangements required by the other 

Member State for marketing UCITS units and with that 

State's provisions on publicity; 

provide a "financial service" in the other Member State 

and ensure that it is properly run; 

distribute to unit-holders in the other Member State 

the requisite documents and information, in at least 

one of that State's official languages; 

add explanatory particulars to the generic name that it 

uses, if required to do so by the other Member State. 

207. It should be noted that any measures taken against a UCITS 

by the authorities in the Member State in which it is situated 

are likely to be of concern not only to its unit-holders in that 

State but also in any other Member State where it markets its 

units. This would obviously be the case if authorisation were 

withdrawn from a UCITS, but also if any other serious measure 

were taken against it. For this reason the Directive provides 

that any decision to withdraw authorization, or any other serious 

measure taken against a UCITS, or any suspension of repurchase 

or redemption imposed upon it, must be communicated without delay 

by the authorities of the Member State in which the UCITS in 
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question is situated to the authorities of the other Member 

States in which its units are marketed. 

As mentioned earlier (in paragraph 145), if the repurchase or 

redemption of units is suspended in any of the cases provided for 

by law, the fund rules or the investment company's instruments of 

incorporation rather than by order of the competent authorities, 

the UCITS itself must inform the authorities, not only those in 

the Member State where it is situated but also those in all 

Member States in which it markets its units. 

208. The Directive does not specify the types of measure that 

the authorities may take against a UCITS in the event of an 

infringement. It was considered right to leave the authorities 

wide powers of discretion in this area so that they could take 

the best possible account of unit-holders' interests. To 

withdraw authorization from a UCITS, thereby prohibiting it from 

carrying on its business, if this had been stipulated in the 

Directive, would not necessarily 

best interests, even where a 

committed. 

have been in the unit-holders' 

serious infringement had been 

209. It should not be forgotten that the reasons must be given 

for a decision taken by supervisory authorities against a UCITS 

if it infringes any law, regulation or administrative provision; 

this decision must be notified to the UCITS and is subject to the 

right to apply to the courts (see paragraphs 201 and 202). 
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SECTION X: CONTACT COMMITTEE - ARTICLE 53 

210. The Directive makes provision for a Contact Committee to be 

set up alongside the Commission. The functions of this Committee 

are: 

(a) to facilitate, without prejudice to the provisions in the 

Treaty on non-fulfilment of obligations by a Member State, 

the harmonized implementation of the Directive through 

regular consultations on any practical problems arising from 

its application on which exchanges of views are deemed 

useful; 

(b) to facilitate consulation between Member States either on 

requirement more rigorous than or additional to those of the 

Directive that they may adopt or on the provisions which 

they may adopt when a UCITS situated in another Member State 

markets its units on their territory; 

(c) to advise the Commission, if necessary, on additions or 

amendments to be made to the Directive. 

211. It is not the function of the Committee to appraise the 

merits of decisions taken in individual cases by the authorities 

for authorization and supervision of UCITS. 

212. The Committee is composed of persons appointed by the 

Member States and of representatives of the Commission. The 

Chairman is a representative of the Commission. Secretarial 
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services are provided by the Commission. 

213. Meetings of the Committee are convened by its Chairman, 

either on his own initiative or at the request of a Member State 

delegation. The Committee draws up its own rules of procedure. 

214. In a statement contained in the Council minutes, the 

Council and the Commission took the view that one of the Contact 

Committee's most important tasks was to achiev~ comparability of 

the accounting information to be given to the public. The 

Commission added that it intended to submit proposals to the 

Council in due course on harmonization of rules concerning the 

structure of funds' annual accounts and rules on valuation of 

assets. 
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SECTION XI: FINAL PROVISIONS 

I. Date of entry into force - Article 57 

215. The Member States are required to bring into force no later 

than 1 October 1989 the measures necessary for them to comply 

with the Directive. 

However, a Member State may grant UCITS existing on the date of 

implementation of the Directive a period of not more than twelve 

months from that date in order to comply with the new national 

legislation. Thus, if a Member State chooses to bring the 

necessary measures into force on the last possible date (1 

October 1989), the maximum additional period for complying with 

the Directive granted to UCITS in that State on that date will 

expire on 30 September 1990. 

216. A question arises as to the extent to which a UCITS which 

has been constituted in accordance with the Directive or has been 

adapted to comply with its provisions will be able to claim free 

circulation for its units in another Member State if the latter 

implements the Directive at a later stage than the Member State 

where the UCITS is situated. This question can be answered on 

the basis of the practical example set out below. 

Let us suppose that State A implements the Directive on 1.1.1988 

·and State Bon 1.7.1988 and that both States grant their UCITS 

the maximum period of twelve months in which to comply with the 
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Directive, i.e. by no later than 1.1.1989 in State A and 1.7.1989 

in State B. 

UCITS from State A formed after 1.1.1988 and therefore 

necessarily governed by the Directive as from their 

formation will be able to market their units in State B 

as from 1.7.1988, the date on which the Directive comes 

into force in State B. Those formed before 1.1.1988 

will enjoy freedom to market their units in State B as 

from the same date (1.7.1988) if by that date they have 

complied with the Directive, or otherwise from the date 

by which they have complied with the Directive, i.e. 

not later than 1.1.1989. 

UCITS from State B formed after 1.7.1988 and therefore 

necessarily governed by the Directive as from their 

formation will enjoy freedom to market their units in 

State A from the date of their formation, since State A 

will already have implemented the Directive by that 

date. Those formed before 1.7.1988 will enjoy freedom 

to market their units in State A from the date on which 

they comply with the Directive, which will be not later 

than 1.7.1988, the date on which the Directive comes 

into force in State B. Although State A will have 

implemented the Directive on 1.1.1988, UCITS from State 

B will not be able to demand freedom to market units on 
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the territory of State A until State ·B has itself 

implemented the Directive. 

217. The Hellenic Republic and the Portuguese Republic are 

authorised to postpone the implementation of this Directive until 

1 April 1992 at the latest. These two States were allowed this 

extension to take account of the fact that their financial 

markets, notably in the UCITS sector, are less developed than 

those in the other Member States. 

Until these States implement the Directive, their UCITS, even if 

they have complied voluntarily with the Directive, will not be 

able to market their units freely in the other Member States. 

Similarly, UCITS from the other States will not be able to market 

their units in Greece or Portugal until such time, within the 

period allowed, as these two States have implemented the 

Directive. 

The Directive provides that, one year before 1 April 1992, the 

Commission shall report to the Council on progress in 

implementing the Directive and on any difficulties which the 

Hellenic Republic or the Portuguese Republic may encounter in 

implementing the Directive by 1 April 1992. If necessary, the 

Commission will propose that the Council extend the postponement 

by up to four years. 



II. Information to be supplied to the Commission -

Articles 57(1) and 58 
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218. The Directive requires Member States to inform the 

Commission of: 

the date on which they bring into force the measures 

necessary for them to comply with the Directive, this 

without delay, 

the texts of the main laws, regulations and 

administrative provisions which they adopt in the field 

covered by the Directive. 

Conclusion 

The Directive of 20 December 1985, coordinating Member.states' 

laws on UCITS and establishing freedom to market these 

undertakings' units throughout the Community, marks a very 

important step forward. It is an integral part of the process of 

completing the single market by 1992 at the latest, to which 

objective it seeks to contribute through a minimum level of 

coordination of Member States' laws and application by each 

Member State of the principle of mutual recognition of Member 

States' laws and the principle of exclusive supervision by the 

country of origin. With the enlargement of the Community to 

twelve Member States, it is increasingly out of the question for 
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the single market to be completed by 1992 by means of detailed 

coordination of national rules. 

The Directive of 20 December 1985 therefore showed the course to 

be followed in order to complete the eagerly awaited single 

market in financial services. Indeed, this course has since been 

followed in the Directive of 22 June 1987 (OJ No. L 185 of 4 July 

1987), establishing mutual recognition between Member States of 

prospectuses for admission to official listing on stock 

exchanges, and a similar line can be expected to be taken in 

other Directives on the provision of services to be adopted by 

the Council in the course of establishing the single market. 

From this point of view, therefore, the Directive of 20 December 

1985 sets a very significant precedent. 

It only remains to hope that this Directive will be applied by 

Member States in the liberal spirit in which it was formulated 

and adopted. 





COUNCil. DIRECTIVE 

of 20 December t 985 

on the coordination of laws, regulations and administrative provisions relating to undcnakings for 
collective investment in transferable: se~:uritics (UCJTS) 

(H.~/611/F.t-:C) 

THE COUNCIL OF THE EUROPEAN COMMUNITIES. 

Having regard to the Treaty establishing the European 
Economic Community, and in particular Anicle 57 (2) 
thereof, 

Having regard to the proposal from the Commission ( 1 ), 

Having regard to the opinion of the European 
Parliament (2), 

Having regard to the opinion of the Ecunomic and ~i•ll 
Commiu~-c ( 1), 

Whereas the laws of the Member St;Ues rdaring rn 
colla'"tive investment undenakin_gs difft'r ••ppn~i••hly frum 
one state to another, panicularly as regards the obligations 
and controls which are imposed on those undcnakings; 
whereas those differences distort the conditions of 
competition between those undertakings and do not ensure 
equivalent protection for unit-holders; 

Whereas national laws governing collective investment 
undertakings should be coordinated with a view to 
approximating the conditions of competition between those 
undertakings at Community level, while at the same time 
ensuring more effective and more uniform protection for 
unit-holders; whereas such coordination will make it easier 
for a collective investment undenaking situated in one 
Member State to market its units in other Member States; 

Whereas the attainment of these objectives will facilitate 
the removal of the restrictions on the free circulation of the 
units of collective investment undertaking.' in the 
Community, and such coordination will help ru bring 
about a European capital marketi 

Whereas, having regard to these objectives, it is desirable 
that common basic rules be established for the 
authorization, supervision, structure and activities of 
collective investment undenakings situated in the Member 
States and the information they must publish ; 

(') OJ No C 171. 26. 7. 1976. p. l· 
( 2 ) OJ No c 57. 1 . . l. t9n, p . .11. . 
(J) OJ No C 75. 26. 3. 1977. p. 10. 

Whereas the application of th~ common rules is a 
suffk;ent guarantee to permit collective investment 
undenakings situated in Member States, subject to the 
applicable provisions relating to capital movemt'nts, to 
market their units in other Member States without those 
Member States' being able to subject those undertakings or 
their units to any provision whatsoever other than 
provisions which, in those states, do not fall within the 
field covered by this Directivei whereas, nevertheless, if a 
collective investfllent undt:rtaking situated in one Member 
Slate markets its units in a differ~nt Member State it must 
tak~ all ncccssary steps to ensure that unit-holders in that 
other Member Stare can exercise their financial rights there 
with ease and are provided with the necessary 
inf(umation, 

Wh~reas the coordin•ttion of the laws of the Member States 
should he '-"'nfined initially to t-ollective investment 
undertakings oth,., than of the closed-ended type which 
promote tht' 5alc of their units to the public in th~ 
Community and the sole object of which is investment in 
transferable securities (which are essentially transferable 
securities officially listed on stock exchanges or similar 
regulated markets); whereas replation of the collective 
investment undertakings not covered by the Directive poses 
a variety of problems which must be dealt with by means of 
other provisions, and such undertakings will accordingly be 
the subject of coordination at a later stage; whereas 
pt.-ndina· such coordination any Member State may, int~r 
alia, prescribe those.-catqories of undertakings for 
a,ll«tive investment in transferable securities (UCITS) 
excluded from this Directive's scope on account of their 
investment and borrowing policies and lay down those 
specific rules to which such tJCITS are subject in c:trrying 
on their business within its territory• 

Whereas the free marketing of the units i~Sucd by UCI'fS 
authorized to invest up to 100 % of their assets in 
transferable securities issued by the same body (State, local 
authority, etc.) may not have the direct or indirect effect of 
disturbing the functioning of the capital market or the 
financing of the Member States or of creating economic 
situations similar to those which Anicle 68 (3) of the 
Treaty seeks to prevent; 

Wher~as account should be taken of the special situations 
of th~ Hellmic Repuhlic's and Ponugune Republic's 



Nn L 37S/4 Offil:ial Journ&ll of the: Eurnp~an Communities 31. 12. 85 

fin.mual markl-1" hy ;lllowinJ( 1h""'" '-'Ullntrir~ ;tn,l 
at.lt.liuon;tl pt·riot.l in whidt to implement thts l>irl'L"tivt', 

HAS ADOPTED THIS DIRECTIVE: 

Se~tion I 

General provisions and scope 

Artide 

1. The Member States shall apply this Directive to 
undenakings for collective investment in transferable 
securitic.-!1 (hereinafter referred to a5 UCITS) !iituated within 
their territories. 

2. For the purposes of this Directive, and subject to 
Article 2, UCITS shall be undertakings: 

the sole object of which is the collective investment in 
transferable securities of capital raised from the public 
and which operate on the principle of risk-spreading, 

and 

the units of which are, at the request of holden, 
re-purchased or redeemed, directly or indirectly, out of 
those undertakings' assets. Action taken by a UCITS to 
ensure that the stock exchange value of its units does 
not !lignificandy vary from their net asset value shall be 
regardc:d as equivalent to such re-purchase or 
redemption. 

3. Such undertakings may be constituted according to 
law, either under the l<lW of contmct (as common funds 
managed by management companies) or trust law (as unit 
trusts) or under statute (as investment companies). 

For the purposes of this Directive 'common funds' shall also 
include unit trusts. 

4. Investment companies the assets of which are invested 
through the intermediary of subsidiary companies mainly 
otherwise than in transferable securities shall noc, however, 
be subject to thi5 Directive. 

5. The Member States shall prohibit UCITS which are 
subject to this Directive from transforming themselves into 
collective investment undertakings which are not covered 
by this Directive. 

6. Subject to the provisions governing capital movements 
and to Articles 44, 45 and 52 (2) no Member Stare may 
apply any other provisions whatsoever in the fidd covered 
by this Directive to UCITS situated in another Member 
State or to the uniu issu~d by such UCITS, where they 
market their units within its territory. 

7. Without pr~judice to paragraph 6, a Member State 
may apply to UCITS situated within it5 territory 
requirements which are stricter than or additional to those 
laid down in Article 4 et seq. of Lhis Direc.:tive, provided 

tlwt they arc uf J(enct.tl .tppli, ;II IIIII .111d du nut ,.-onfltL·t widt 
the provi"iuns uf thi'i UircL:tivc. 

Artidt• 1. 

1. The following shall not be UCITS subject to this 
Directive: 

UCJTS of the closed-end~d type; 

UCITS which raise capital without promoting the sale 
of their units to the public within the Community or 
any part of it; 

UC:ITS the units of which, under the fund rules or the 
investment company's instruments of incorporation, 
may be sold only to the public in non-member 
countries; 

carc:ttoric.~ nf t ICITS prcscrihc.'tl hy the rcgulation5 of 
the Mc:mher States in which such UCITS are situated, 
for which the rules laid down in Section V and Article 
36 are inappropriate in view of their investment and 
borrowing policies. 

2. Five years after the implementation of this Directive the 
Commission shall submit to the Council a report on the . 
implementation of paragraph 1 and, in particular, of its 
fourth indent. If necessary, it shall propose suitable 
measures to extend the scope. 

Article 3 

For the purposes of this Directive, a UCITS shall be 
deemed to be situated in the Member State in which the 
investment company or the management company of the 
unit trust has it5 registered office; the Member States must 
require that the head office he !iituared in the same Member 
State as the registered office. 

SECTION II 

Authorization of UCITS 

Artidfl 4 

1. No UCITS shall carry on activities as such unless it has 
been authorized by the competent authorities of the 
Member State in which it is situated, hereinafter referred to 
as 'the competent authorities'. 

Such authorization shall be valid for all Member States. 

2. A unit trust sh;tll be authoriled only if the competent 
authoritic'i have approved the management company, the 
fund rules and the choice of depositary. An investment 
compaity sh<tll be authurizct.l only if tht' competent 
authorities have approved both its instruments of 
incorporation and the choice of d~positary. 

3. The competent authorities may not authorize a UCITS 
if the dirrctor:_s of the management company, of the 
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invt"~tmt"nt cnmpany nr uf the tlcpusitary arc nnt nf 
sutficiently good repute or lack the expcriem:c.- fl'tluirt'd (or 

the performance of their duties. To that end, the names of 
the director~ nf the management company, of the 
inve•tmrut ~nnttumy 1111d nf thC' d"f"'"itAry nml nf rYC'ry 
person succeeding them in ofti<.:c: must be communkilled 
fonhwith to the competent authorities. 

'Directors' shall mean those persons who, under the law or 
the instruments of incorporation, represent the 
management company, the investment company or the 
depositary, or who effectively determine the policy ()f the 
management company, the investment company or the 
depositary. 

4. Neither the management company nor the depositary 
may be replaced, nor may the fund rules or the investment 
company's instruments of incorporation be amended, 
without the approval of the competent authorities. 

Sf.CTION Ill 

Obligations regarding the structure of unit trusts 

Article S 

A management company must have sufficient financial 
resources at its disposal to enable it to conduct its business 
effectively and meet its liabilities. 

Article 6 

No management company may engage in activities other 
than the management of unit trusts and of investment 
companies. 

Artick 7 

1. A unit trust's assets must be entrusted to a depositary 
for safe-keeping. 

2. A depositary's liability as referred to in Anide 9 shall 
not be affected by the fact that it has entrusted to a third 
party all or some of the assets in its safe-keeping. 

3. A depositary must, moreover: 

(a) ensure that the sale, issue, re-purchilsc:, redemption :md 
cancellation of units effected on behalf of a unit trust or 
by a management company arc carried out in 
accordance with the law and the fund rules; 

(b) ensure that the value of units is calculated in 
accordance with the law and the fund rules; 

------- ------------------------
(c) 'arry nur rhe instru,tinns of the m:m:tJ't'mt·nt cnmp;tny. 

unlt·ss tlley (c.mtlkr with the law ur the fuml rult'~; 

(d) ensure that in transactions involving a unit trust's assets 
''"Y rnnsitleriltinn i11 remitted rn it within the usuitl time 
limits; 

(e) ensure that a unit trust's inc!)me is applied in 
accordance with the law and the fund rules. 

Article 8 

1. A depositary must either have its registered office in the 
same Member State as that of the management company or 
be established in that Member State if its registered office is 
in another Member State. 

2. A depositary mu~ be an institution which is subject to 
public control. It must also furnish sufficient financial and 
professional guarantees to be able effectively to pursue its 
business as depositary and meet the commitments inherent 
in that function. 

J. The Member States shall determine which of the 
categories of institutions referred to in paragraph 2 shall be 
eligible to be depositaries. 

Artiele 9 

A depositary shall, in accordance with the national law of 
the State in which the management company's registered 
office is situated, be liable to the management company 
and the unit-holden for any loss suffered by them as a 
result of its unjustifiable failure to perform its obligations 
or its improper performance of them. Liability to 
unit-holden may be invoked either directly or indirectly 
through the management company, depending on the legal 
nature of the relationship between the depositary, the 
management company and the unit-holders. 

Artiele 10 

1. No single company shall aa as both management 
company and depositary. 

2. In the context of their respective roles the management 
company and the depositary must act indcpendcndy and 
solely in the interest of the unit-holders. 

Article 11 

The law or the fund rules shall lay down the conditions for 
the replacement of the management company and the 
depositary and rules to ensure the protection of 
unit-holders in the event of such replacement. 
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SECTION IV 

OhliM•Uions rc~earding the strm:turc of inVC'~tment 
companies and thdr depositaries 

Article 12 

The Member States shall determine the legal form which ;m 
investment company must take. It must have sufficienr 
paid-up capital to enable it to conduc.:t its busines.-. 
effectively and meet its liabilities. 

Article JJ 

No investment company may enJtage in activities othcr 
than those referred to in Anrdc.· 1 (l). 

Artidc• 14 

1. An investment company's assets must be entrusted to a 
depositary for safe-keeping. 

2. A depositary's liability as referred to in Anide 16 shall 
not be affected by the fact that it has entrusted to a third 
pany all or some of the assets in irs safe-keeping. 

3. A depositary must, moreover: 

(a) ensure that the sale, is.c•ue, .re-purchase, redemption and 
cancellation of unti.s effected by or on behalf of :a 
company are carried out in accordance with the law 
and with the company's instruments of incorporation; 

(b) ensure that in transactions involving a company's assets 
any consideration is remitted to it within the usual rime 
limits; 

(c) ensure that a company's income is applied in 
accordance with the law and its insrrumt-nts of 
incorporation. 

4. A Member State may decide that investment companies 
situated within its territory which market their units 
exclusively through one or more stock exchanges on which 
their units are admitted to official listing shall not be 
required to havt" depositaries within the meaning of this 
Directive. 

Anicles 34, 37 and 38 shall nor apply to such companies. 
However, the rules for the valuation of such companies' 
assets must be stated in law ur in their instrument" uf 
incorpora tinn. 

5. A Member State may decide that inv~tment companies 
situated within its territory which market at least 80% of 
their-units through one or more ~,,,.. . ., exchange~ designatl-d 
in their instrume-nts of incorpctration shall nut be- rcquirN 

to h<IVC depusiuril'S wirhm the me&ming uf rhis Directive 
proviJed rhat rheir units arc admiued ro official listing on 
1 he stuc.:k t'li.Ch:tngc!t of those Mcmhcr St;lles within the 
tcrrilnrics uf whid1 thr unit)t arc markctcJ, :mJ that any 
trans:lctions whi\:h such a company may effect outwith 
stock exchanges are effected at stock exchange prices only. 
A company's instruments of incorporation must specify the 
stock exchange in the: country of marketing the prices on 
which shall determine the prices at which that company 
will effect any transactions uurwith stock exchange-s in that 
country. 

A Member State shall avail itself of the option provided for 
in the preceding subpan1graph only if it considers that 
unit-holders have protection equivalent to that of 
unit-holders in UCJTS which have depositaries within the 
meaning of this Directive. 

In panic:ular, suc.:h companil'S and the companies referred 
to in paragraph 4, must: 

(a) in the ahsencc of provision in law, state in their 
instruments of incorporation the methods of calculation 
of the net asset values of their units; 

(b) intervene on the market to prevent the stock exchange 
values of their units from deviating by more than S o/o 
from their net asset values; 

(c) establish the net asset values of their units, 
oommunicate them to the competent authorities at least 
twice a week and publish them twice a month. 

At least twice a month. an independent auditor must ensure 
that the calculation of the value of units is effected in 
accordance with the law and the '-·ompany's instruments of 
incorporation. On such occasions, the auditor must make 
sure that the company's as.~s are invested in accordance 
with the rules laid down by law and the company's 
instruments of incorporation. 

6. The Member Stares sh:1ll inform the Commis.10ion of the 
identities of the compank-s lx·nefiting from the derogations 
providnJ fur in p;tragraphs 4 ;md 5. 

The Commission shall repon to the Contact Committee on 
the application of paragraphs 4 and 5 within five years of 
the implementation of this Directive. Aher obtaining the 
Contact Committee's opinion, the Commission shall, if 
need be, propose appropriate measures. 

Article 15 

I. A depctsitary must either h<lvc its rcgi~tered office in the 
s.1n1e Member Srate as th:n of the investment company or 
be cstoablished in th:n Member State: if its rc:gistcn·d nfficc is 
in another Member State. 

2. A dt•positary must be an in~titution which i~ ~ubject to 
public cunrrol. lr must also furnish -.uffacicnt financ.:i;ll and 



31. 12. K5 Offidal .fourn:d uf the European Communities No L 375/7 --------------------
professional guarantees to he able effectively to pursue its 
business as depositary and meet the commitments inherent 
in that function. 

3. The Member States shall determine which of the 
categories of institutions referred to in paragraph 2 shall be 
eligible to be depositaries. 

Article 16 

A depositary shall, in a'-"CCrdance with the national law of 
the State in which the investment company's registered 
office is situated, be liable to the investment company and 
the unit-holden for any loss suffered by them as a result of 
its unjustifiable failure to perform its obligations, or its 
improper performance of them. 

Article 17 

1. No single company shall act as both investment 
co~pany and depositary. 

2. In carrying out its role as depositary, the depositary 
must act solely in the interests of the unit-holders. 

Artick 18 

The law or the investment company's instruments of 
incorporation shall lay down the conditions for the 
replacement of, the depositary and rules to . ensure the 
protection of unit-holden in the event of such 
replacement. 

SECTION V 

Obligations concerning the investment policies of UCJTS 

Article 19 

1. The investments of a unit trust or of an investment 
company must consist solely of: 

(a) ttansferable securities admitted to official listing on a 
stock exchange in a Member State and/ or; 

(b) uansferable securities dealt in on another regulated 
market in a Member State which operates regularly and 
is recognized and open to the public and/or; 

(c) transferable securities admitted to offidal listing on a 
stock exchange in a non-member Stare or dealt in on 
another regulated market in a non-member State which 
operates regularly ;and is recognized and opc.·n to the 
public provided that the ~hoice of stock exchange or 
market has been approved by the competent authorities 
or is provided for in law or the fund rules or the
investment comp;tny's inllrumt"nts of incorporation 
and/or; 

(d) recently issued transferable securities, provided that: 

- the tt"rms ~f issue include an undt>naking that 
application will be made for admission to official 
listing on a stock exchange or to another regulated 
market which operates regularly and is recognized 
and open to the publi~, provided that the moice of 
stock exchange or market has been approved by the 
competent authorities or is provided for in law or 
the fund rules or the investment company's 
instruments of incorporation; 

su"-h admission is secured within a year of issue. 

2. However: 

(a) a UCITS may invest no more than 10% of its assets in 
transferable securities other than those referred to in 
paragraph 1 ; 

(b) a Member State may provide that a UCITS may invest 
no more than 10% of its assets in debt insuuments 
which, for purposes of this Directive, shall be treated, 
because of their characteristics, as equivalent to 
transferable ICCUrities and which are, irrter a/ill, 
transferable, liquid and have a value which can be 
accurately determined at any time or at least with the 
frequency stipulated in Anide 34; 

(c) an investment company may acquire movable and 
immovable property which is essential for the direct 
pursuit of its business; 

(d) a UCITS may not acquire either precious metals or 
certifiCates representing them. 

J. The total of the investments referred to in 
paragraph 2 (a) and (b) may not under any circumstances 
amount to more than 10% of the assets of a UCITS. 

4. llnia trusts and invnunena "ompanin may hold 
ancillary liquid assets. 

Artie/~ 20 

1. The Member States shaD send to the Commission: 

(a) no later than date of implementation of this Directive, 
lists of the debt instruments which, in accordance with 
Article 19 (2) (b), they plan to treat as equivalent to 
transferable securities, stating the ~aracterisrics of 
those instruments and the reasons for so doing; 

(b) details of any amendments which they contemplate 
makina to the lists of instruments referred to in (a) or 
any further instruments which they contemplate 
treating as equivalent to transferable securities, together 
with their reasons for so doing. 

2. Tht> Cnntmissinn shall ianmc:diatcly forw:.rc.l that 
information to th~ other Member St:tlt.'S togc..other with any 
comments which ir: ronsiders appropriate. Such 
communi~arion5 may he- the suhjt"Ct of exchanges of views 
within the (:onta&.·t <.:ummittec in a'-'l:nrd;m"e wilh . the 
procedure laid down in Anicle 53 (4). 
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Article 21 

I. The Member St<lfes may authorize UCrrs to c:mploy 
techniques and instruments relating to tran"ferahle 
senaririr-. under th~ c.:unditinns :md within tht limit~ whit·h 
they l;ty Juwn pruviJnl that Mlt:h tedmi&.~uc~ .uad 
instruments are used for the purpose of efficient portfolio 
management. 

2. The Member States may al~u authorize UCITS to 
employ techniques and instruments intended to provide 
protection against exchange risks in the context of the 
management of their assets .mc.J liabilities. 

Articlr 22 

1. A UCITS may invest no more th;an .~ % of its assets in 
transferable securities issued by the same body. 

2. The Memher St:ates m:ty misc.· the lianit l:1id down in 
paragraph 1 to a m:tximum of 10%. However, the total 
v;alue of the tmnl'lferahlc.· s«uritics hdc.l by a lJCITS in the.· 
issuing bodies in each uf which it invests more than .~% uf 
its assets must not then exceed 40 'Yo of the value of its 
assets. 

J. The Member States may raise the limit laid down in 
paragraph 1 to a maximum of 35 % if the uansferable 
securities are issued or guaranteed by a Member State, by 
its local authorities, by a non-member State or by public 
international bodies of which one or more Member States 
are members. 

Artide 13 

I. 1\y way nf tlcro~ation from Artidc.• ll ami without 
prejudice to Article 6K (.l) of the Treaty, the Member St;Ucs 
may authori1.e lJCITS to invest in <ta:urdance with the 
principle of risk-spreading up to 10() 'Yo of their <lS..IiCIS in 
differ~nt transferable securities issued or guaranteed by any 
Member State, its local authoritico;, •• non-memht-r State or 
public international bodies of which une or more Member 
States are members. 

The competent authorities shall grant such a derogation 
only if they consider that unit-holders in the UCITS have 
protection equivalent to that of unit-holders in UCITS 
complying with the limits laid down in Anicle 22. 

Such a UCITS must hold securities from at least six 
different issues, hut securities from :my nne issue may not 
account for more th~m ]0 'Y., uf its total assets. 

l. The UCITS referred to in p;ua~raph 1 must m:1kc 
express mention in the fund rul~s or in the: investmc:nr 
company's instruments of incorporation of the Stares, local 

authorities or public international bodies issuing or 
guarameein~ securities in which they intend to invest more 
than .H 'Yo of their as!ooct~; such fund rules or instruments of 
incorporation must be approved by the competent 
mn hurit it's. 

3. In ;tdditinn c;tch such lJCITS referred to in paragraph 1 
must indudt· a prominent statement in its prospectus and 
any Jlrumntiun:tl liter;uure drawing attention to such 
authorization anc.l indicating the States, local authorities 
and/ or public international bodies in the securities of 
which it intends to invest or has invested more than 35 o/o 
of its &tssets. 

Artid~ 24 

1. A UCITS may not acquire th~ units of other collective 
investment undertakings of the open-ended type unless they 
arc collective investment undenakings within the meaning 
of the first anc.J sc..-cond indents of Anidt I (2). 

2. A UCJTS may invest no more than 5 % of its assets in 
the units of such collective investment undenakings. 

3. Investment in the units of a unit trust managed by the 
same management company or by any other company with 
which the management company is linked by common 
management or control, or by a substantial direct or 
indirect holding, shall he permirted only in the case of a 
trust which, in accordance with its rules, has specialized in 
investment in a specific g~ographical area or economic 
sector, and provided that such investment is authorized by 
the competent authorities. Authorization shall be granted 
only if the rnast has annnuncec:l its intention of making use 
uf that option .anJ that option has lx:en expressly stated in 
its rules. 

A management company may not charge any fen or costs 
on account of tr:tnsactions rdating to a unit trust's units 
where some of a unit trust's assets are invested in the units 
of another unit trust managed by the same management 
company or by any other company with which the 
management company is linked by common management 
or control, or by a substantial direct or indirect holding. 

4. Paragraph 3 shall also apply where an investment 
company acquires units in another investment company to 
which it is linked within the meaning of paragraph .l. 

Paragraph J shall also apply where an investment company 
acquires units of a unit trust to which it is linked, or where 
a unit trust ;u.:quir~ units uf an invcstml·nt cumpany to 
which it is linked. 
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Article 25 

I. An investment company or a management company 
acting in connection with all of the unit trusts which it 
m:mages and which fall within the scope of this Directive 
may not acquire: any shares carrying voting rights which 
would enable it to exercise significant influence over the 
management of an issuing body. 

Pending further coordination, the Member States sh;all take 
account of existing rules defining the principle stated in the 
first subparagraph under other Member States' lt.-gislation. 

2. Moreover, an investment company or unit trust may 
acquire no more than: 

10 % of the non-voting shares of any single issuing 
body; 

10% of the debt securities of any single issuing body; 

10% of the units of any single collective investment 
undertaking within the meaning of the fint and second 
indents of Article 1 (2). 

The limits laid down in the second and third indents may 
be disregarded at the time of acquisition if at that time the 
gross amount of the debt securities or the net amount of the 
securities in issue cannot be calculated. 

3. A Member State may waive application of paragraphs 
1 and 2 as regards: 

(a) transferable securities issued or guaranteed by a 
Member State or its local authorities; 

(b) transferable securities issued or guaranteed hy a 
non-member State; 

(c) transferable securities issued by public international 
bodies of which one or more Member States arc 
members; 

(d) shares held by a UCITS in the capit;tl of a company 
incorporated in a non-member State investing its assets 
mainly in the securities of issuing bodies having their 
registered offices in that State, where under the 
legislation of that State such a holding represents the 
only way in which the UCJTS can invest in the 
securities of issuing bodies of that State. This 
derogation, however, shall apply only if in its 
investment policy the company from the non-member 
State complies with the limits laid down in Articles 22, 
24 and 25 (I) and (2). Where the limits set in 
Articles 22 and 24 are exceeded. Article 26 shall apply 
mutatis mutandis; 

(e) shares held by an investment company in the capital of 
subsidiary companies carrying on the business of 
management, advice or marketing- exclusively on its 
behalf. 

Article l6 

I. lJCITS need nut comply with the limits laid down in 
this Section when exercising subscription righu anaching 
to tmnsferabl~ securiti~s which form part of their assets. 

While ensuring observance of the principle of 
risk-spreading, the Member States may allow recently 
authorized UCITS to derogate from Articles 22 and 23 for 
5ix months following the date of their authorization. 

2. If the limits refl·rred to in paragraph I are exceeded for 
reasons beyond the control of a ucrrs or as ;\ result of the 
exercise of subscription rights, that UCITS must adopt as a 
priority objective for its sales transactions the remedying of 
that situation, taking due account of the interests of its 
unit-holders. 

SECTION VI 

Obligations concemina information to be supplied to unit
holders 

A. Publication of a prospectus and periodical 
reports 

Article 27 

1. An investment '-"'mpany and, for each of the trusts it 
managl-s, oa management company must publish: 

a prospec:tuJ, 

an annual report for each financial year, and 

a half-yearly report covering the first six months of the 
financial year. 

2. The annuaJ and half-yearly reports musr be published 
within the following time limits, with effect from the ends 
of the periods to which they relate: 

four months in the case of the annual report, 

two months in the c:1se of the half-yearly report. 

Artie/~ 28 

1. A prospectus must include the information necessary 
for investors to be able to make an informed judgement of 
the investment proposed to them. It shall contain at least 
the inform:uinn rrovidcd for in Schedule A annexed to this 
Directive, insofar as that information does not already 
appear in the documents annexed to the prospectus in 
accordance with Article 29 ( 1 ). 

2. The annu.,l report must include a balance-sheet or a 
sratetnc.."'lt of ass..-rs and liabilities, a detailed income and 
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expenditure account for the financial year, a report on the 
activities of the financial year and the other information 
provided for in Schedule 8 annued to this Oir«tivc, il5 

wdl as any significant information which will cnnhle 
investors to make an informed judgement on the 
development of the activities of the UCJTS and its results. 

3. The half-yearly repon must include at least the 
information provided for in Chapters I to IV of Schedule B 
annexed to this Directive; where a UCITS has paid or 
proposes to pay an interim dividend, the figures mu5t 
indicate the results after tax for the half-year conccrnc:d and 
the interim dividend paid or proposed. 

Artic/6 29 

1. The fund rules or an investment company's instruments 
of incorporation shall form an integral pan of the 
prospeaus and must be annexed thereto. 

2. The documents referred to in paragraph 1 need 1101, 
however, be annexed to the prospectus provided that the 
unit-holder is informed that on rt"quest he or she wiU he 
sent those documents or be apprised of the place where, in 
each Member State in which the units are placed on the 
market, he or she may consult them. 

Articl6 30 

The essential clements of the prospectus must be kept up to 
date. 

Articl6 31 

The accounting information given in the annual rcpon 
must be audited by one or more persons empowered by law 
to audit accounts in accordance with Council Directive 
84/253/EEC of 10 April1984 based on Anicle 54 (3) (&) 
of the EEC Treaty on the approval of persons responsible 
for carrying out the statutory audits of accounting 
documents (1). The auditor's repon.. including any 
qualifications, shall be reproduced in fuU in the annual 
report. 

Artic/6 32 

A UCITS must send its prospectus and any amendments 
thereto, as well as its annual and half-yearly rcpons, to the 
competent authorities. 

( 1) OJ No L 126, 12 . .S. 1984. p. 20. 

Article JJ 

J • The prospectus, the l;ttcst annual report and any 
subw'lucnt half-yearly rcpurr published must he:- ufferc:c.l to 
subscribers free of charge before the conclusion of a 
contract. 

2. In addition, the annual and half-yearly rcpons must be 
available to the public at the places sp«ified in the 
prospectus. 

3. The annual and half-yearly repons shall be supplied to 
unit-holden free of charge on request. 

8. Publication of other information 

A UCITS must make public in an appropriate manner the 
issue, sale, re-purchase or redemption price of its. uniu each 
time it issues, sells, re-purchases or redeems them, and at 
least twice a month. The competent authorities may, 
however, permit a UCITS to reduce the frequency too~ a 
month on condition that such a derogation docs not 

preiudice the interests of the unit-holders. 

Articl~ JS 

All publicity comprising an invitation to purchase the uniu 
of a UCITS must indicate that a prospectus exists and the 
places where it may be obtained by the public. 

SECTION VII 

The general obligations of UCITS 

Artick .16 

1. Neither: 

an investment company, nor 

a management company or depositary aaing on behalf 
of a unit trust. 

may borrow. 

However, a UCTIS may acquire foreign currency by means 
of a "back-to-back"loan. 

2. By way of derogation from paragraph 1, a Member 
State may authorize a UCJTS to borrow: 

(a) up to 10% 

of its assets, in the ca!>C of an investment company, 
or 

- of the value of the fund, in the caw of a unit 
trust, 

provided that rhc burrowing is on a temporary basis; 
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(h) up to 10 o/u of its as~s. in the case ot an investment 

company, provided that the borrowin1 i5 to make 
possible the acquisition of immovable propeny essential 
for the direct pursuit of its business; in this case the 
borrowing and that referred to in subparagraph (a) may 
not in any case in total exceed 1 5 % of the borrower's 
assets. 

Articl1 37 

1. A UCJTS must re-purchase or redeem its units at the 
request of any unit-holder. 

2. By way of derogation &om paragraph 1: 

{a) a UCITS may, in thC' cases and accord ina to the 
procedures provided for by law, the fund rules or the 
investment company's instruments of incorporation, 
temporarily suspend the re-purchase or redemption of 
its units. Suspension may be provided for only in 
exceptional cases where circumstances so require, and 
suspension is iustifled having regard to the interests of 
the unit-holders; 

(b) the Member States may allow the CC)mpetent authorities 
to require the suspension of the re-purchase or 
redemption of units in the interest of the unit-holders or 
of the public. 

3. In the cases mentioned in paragraph 2 {a), 1 UCITS 
mu5t without delay communicate irs deciNion to the 
competent authorities and to the authoritie~ of all Member 
States in which it markers its units. 

Artick 38 

The rules for the valuation of asstfs and the rules for 
calculatina the sale or issue price and the re-purchase or 
redemption price .of the units of a UCITS must he laid 
down in the law, in the fund rules or in the investment · 
company•s instruments of incorporation. 

Artiek 39 

The distribution or reinvestment of the income of a unit 
trust or of an investment company shall be effected in 
accordance with the law and with the fund rules or the 
investment company's instruments of incorporation. 

Artick 40 

A UCITS unit may not be issued unles5 the equivalent of 
the net issue price is paid into }he assets of the UCITS 
within the usual time limits. This provision shall not 

preclude the distribution of bonus units. 

I. Without prejudice to the application o( Anicles J 9 and 
21, neither: 

- an investment company, nor 

a management company or depositary acting on behalf 
of a unit trust 

may grant loans ur act as a guarantor on behalf of third 
panics. 

2. Paragraph 1 shall not prevent such undenakings from 
~1cquirin1 transferable securities which arc not fully paid. 

Artick •fl 

Neither: 

- an investment company, nor 

- a management company. or depository acting on behalf 
of a unit trust 

may carry out uncovered sales of transferable securities. 

Artick 43 

The law or the fund rule:~ must prescribe the remuneration 
and the expenditure which a manaacment company is 
empowered to charge to a unit trust and the method of 
calt"Uiation of such rt'muncration. 

The law or an investment company's instruments of 
incorporation must prescribe the nature of the cost to be 
borne by the company. 

Sf.CTION VIII 

Special provisions applicable to UaTS which market their 
units in Member Scates other than those in which they are 

situated 

1. A UCITS which markets its units in another Member 
State . must comply with the laws, rcplations and 
administrative provisions in force in that State which do 
not fall within the field governed by this Directive. 

2. Any UCITS may advcnise it5 units in the Member State 
in which they are marketed. it must comply the provisions 
perning advenisinR in that State. 

J. The provisions referred to in paraaraphs 1 and 2 must 
be applied without discrimination. 
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Article 45 

In the 'asc referred to in Artidc 44, tht" UCITS must. illtt'r 
11/ia, in accordance with the laws, rcgulntion5 and 
administrative provisions in force in the Member State of 
marketing, take the measures necessary to ensure that 
facilities are available in that State for making payments to 
unit-holders, re-purchasing or redeeming units and making 
available the information which UCJTS are obliged to 
provide. 

Article 46 

If a UCJTS proposes to market its units in a Mrmhcr State 
other than that in which it is situated, it must first inform 
the competent authorities and the authorities of that orher 
Member State accordingly. It must simultaneously send the 
latter authorit-es: 

- an attestation by the competent authorities to the effect 
that it Eulfals the conditions imposed by this Directive, 

- its fund rules or its instruments of incor_poration, 

- its prospectus, 

- where appropriate, its latest annual report and any 
subsequent half-yearly report and 

- derails of the arrangemmt5 made for the marketing of 
its units in that other Member State. 

A UCITS may begin to market its units in that other 
Member State two months after such communication 
unless the authorities of th&- Member State concerned 
establish, in a reasoned decision taken before the expiry of 
that period of two months, that the arransements made for 
the marketins of units do not comply with the provisions 
referred to in Articles 44 (1) and 45. 

If a UCITS markets its units in a Membt-r State other th.an 
that in which it is situ~t.ed. it must distributl" in that other 
Member State, in at least one of that other Member State's 
official lansuases, the documents and information which 
must be published in the Member State in which it is 
situated, in accordance with the same procedures as thc,se 
provided for in the latter State. 

Artie/~ 48 

For rht purpose of carrying on its activities, a lJCITS m••Y 
use the same generic name (such as investment company or 
unit trust) in the Community as it uses in the Member Stare 
in which it is situated. In the event of any dangl"r of 
confusion, the host Member State may, for the purpose of 
clarification, require that the name be accompanied by 
certain explanatory particulars. 

SECTION IX 

Provisions concerning the authoririn ~Jpon,ihle for 
authorization and supervision 

Article 49 

1. The Member States shall designate the authorities 
which are to carry out rhe duties provided for in this 
Directive. They shall inform the Commission thereof, 
indicatin& any division of duties. 

2. The authorities referred to in paragraph 1 must be 
public authorities or bodies appointed by public 
authorities. 

J. The authorities of the State in which a UCITS is 
aicuated shall be competent to supervise that ucrrs. 
However, the authorities of the State in which a UCITS 
markers its units in accordance with Article 44 shall be 
competent to supervise compliance with Section VIU. 

4. The authorities concerned must be granted all the 
powers necessary to carry out their task. 

Artick SO 

J • The authorities of the Member States referred to in 
Article 49 shall collaborate closely in order to carry out 
their task and must for that purpose alone communicate to 
each other aU information required. -

2. The Member States shall provide that all persons 
employed or formerly employed by th&- authorities referred 
to in Article 49 shaD be bound by professional secrecy. 
This means that any confidential information received in 
the course of their duties may not be divulged to any 
person or authority except by virtue of provisions laid 
down by law. 

J. Paraaraph 2 shall not, however, preclude com
munications between the authorities of the variou1 
Mt·mber States ~fc:rred ro in Article 49, a5 provided for in 
this Directive. Information rhus exchanged shall be covered 
by the obligatinn of professional seaecy on persons 
employed or formerly employed by the authorities receivins 
th&- information. 

4. Without ptt"judice to c.ues covered by criminall••w. ~m 
authority of the type referred to in Article 49 receiving such 
information may use it only for the performance of its 
duties or in the context of administrative appeals or lesaJ 
pmccedinp rclarins to such performance. 

Artie/~ 51 

1. The authorities referred to in Article 49 must give 
reasons for any decision to refuse authorization, and any 
neptive decision taken in implementation of the general 
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measures adopted in application of this Directive, and 
communic:tte them to appli,ants. 

2. The Member Statc:s ~h.tll pruvidc that dl"isions taken 
in respect of a UCITS pursuant to laws, regulations and 
administrative provisions adopted in accordance with this 
Directive arc subject to the right to apply ro the couns; the 
same shall apply if no decision is taken within six months 
of its submission on an authorization application made by 
a UCITS which includes all the information required under 
the provisions in force. 

Article 52 

1. Only the authorities of the Memher State in which n 
UCJTS is situated shall have the power to t<1kc ac."tion 
against it if it infringes any law, regulation or 
administrative provision or any rcguhttion laid down in the 
fund rules or in the investment company's instruments of 
incorporation. 

2. Nevertheless, the authorities of the Member State in 
which the uniu of a UCITS are marketed may take action 
against it if it infringes the provisions referred to in Section 
VIII. 

J. Any decision to withdraw authorization, or any other 
serious measure taken against a UCJTS, or any suspension 
of ft'-rur,ha~ or redemption imroscd urun it, mu!llt be 
communicated without delay by the: ;authoritia~ of the 
Member State in which the UCITS in question is situated to 
the authorities of the other Mcmher States in which its 
units arc: mitrketed. 

SECTION X 

Contact Committee 

·Artick 53 

1. A Contact Committee, hereinafter referred to as 'the 
Committee', shall be set up alongside the Commission. Its 
function shall be: 

(a) to facilitate, without prejudice to Anicl~ 169 and 170 
of the Treaty, the harmonized implementation of this 
Directive through regular consultations on any practical 
problems arising from it.' application and un which 
exchanges of views are deemed useful; 

(b) to facilitate consultation between Member States either 
on more rigorous or additional requirements which 
they may adopt in accordance with Anide I (7), or on 
the provisions which they may adopt in ac,ordance 
with Anid~ 44 and 45; 

(c) to advise the Commission, if nc:ces!llary, on ••dc.litions or 
amendments to be made to this Dir~tive. 

2. It shall not be the function of the Committee to 
:tppraisc the merits of decisions taken in individual cases by 
tht• :mthnriti~ rrft-rr<'\lln in Artid.- 49. 

3. The Committee shall be composed of persons 
appointed by the Member States and of representatives of 
the Commission. The Chairman shall be a representative of 
the Commission. Secretarial services shall be provided by 
the Commission. 

4. Meetings of the Committee shall be convened by its 
chairman, either on his own initiative or at the request of a 
Member State delegation. The Committee shall draw up its 
rules of procedure. 

SECTION XI 

Transitional provisions, derogations and final provisions 

Article 54 

Solely for the purpose of Danish UCITS, pantebreve issued 
in Denmark shall be treated as equivalent to the 
transferable securities referred to in Anicle 19 (1) (b). 

Artic/6 55 

Ry way of Jeroption from Ankles 7 ( 1) .and 14 ( 1 ), the 
competent authorities may authorize those UCITS which, 
un the date of adoption of this OirCClivt', had two or more 
depositaries in accnr,l:m~:e with thdr n~atiunotl l~tw to 
maintain that numbtor of depositaries if those oauthoritk~ 
have guarantees that the functions to be performed under 
Anicles 7 (3) and 14 (3) will be performed in practice. 

Article 56 

1. By way of derogation from Anicle 6, the Member 
States may authorize management companies to issue 
bearer certificates representing the registered securities of 
other companin. 

2. The Member States may authorize those management 
companies which, on the date of adoption of this Directive, 
also carry on activities other than those provided for in 
Anicle 6 to continue those other .u.:tivitics for five yean 
after that date. 

Artie/~ 57 

1. The Member States shall bring into force no later than 
1 Oc.tober 1989 the measures necessary for them to comply 
with rhis DirC\:tive. They sh:all forthwith inform the 
Commission thereof. 

2. The Member States may gr:ant lJCITS existing on the 
date of implementation of thi~ Directive a period of noc 
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more than t 2 months from that date in order to comply 
with the new national legislation. 

l. TM Hellenic RqJuhlic an.l the PonuMUnt" Rrpuhlk 
shall be authorized lo pc,!llponc the implm~Cntauion of· ahi• 
Directive until t April1992 at the latest. 

One year before that date the Commission shall report to 
the Council on propess in implemenrin1 the Directive and 
on any clifficu1tics which the Hellenic Republic or me 
Ponuguesc Republic may encounter in implementin1 the 
Directive by the date referred to in the first 
subparagraph. 

The Commission shall, if necessary, propose that the 
Council extend the postponement by up to four yean. 

Artid.· 58 

The Member States shall ensure that the Commission is 
informed of rhe texts of the main laws, regulations and 
•dminiMrntivr pmvi~e,n~ whicb they :ltlnrr in the ficld 
t.:unml by this OirC'\..'live. 

Article 59 

This Directive is addressed to the Member States. 

Done at Brussels, 20 December J 985. 

For th~ Council 

The President 

R. KRIEPS 
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ANNEX 

-------------------------------------------------. --------- r--------

J. Information concernina me unit trust 1. Information t~ I. Information conccmifta 
invat.-nt company 

-------------------- ---- ---- - -- ·------- ----··-------------
1.1. Name 

1.2. Date of establishment of the unit 
trust. Indication of duraticNl, if 
limited. 

1.1. Name ur Mylc:, form in law, rqistcrcd 
office and head offu:e if different from 
the rcgistcn-d uffk~ 

1.2. Date of inc.:nrporation of the 
""'""r;~ny. lndi.;aaiun uf duratic"' if 
limited. 

1.1. Name or style, form in law, rqistered 
office and head office if different from 
the rqistered off~ee. 

1.2. Date of w incorporation of the 
cnmrany. lndiciltion of duration, if 
limited. 

------------------------1·- ------- .... .. - -----+-- ---------------

1.4. Statement of the place where the fund 
rules, if they arc nat annexed. and 
periodic n-potts may be obtairk-d. 

1 .. 1. If the cump01ny man;lp uthcr unit 
trusn, indication of those ocher 
trusts. 

1.4. Statement of the place where the 
instrumcnn of incorporation, if they 
ate nol annexed, and periodical 
Rp0rt1 may be obtained. 

----------------~--~-------------------------~---------------------------

t.S. Brief indications relevant to 
unit-holders of the tax system 
applicable to the unit trust. Details uf 
whether deduc:tiOM arc made ar 
source &om the inwme and capital 
pins paid by the trust to 
unit-holders. 

1.6. Accounrina and distribution dares 

t . .S. Brief indications releYant to 

unit-holden ol w wr system 
applicable tow company. Details of 
whether dcda"tions are m11dc a& 
source from the income and capital 
pins p!licl by rhe company to 
unit-h.,lden. 

1.6. Aa:ountina and distribution dates. 

--------------------+---------·---------·--,---+------------------
1.7. Names of w persons responsible for 

auditina the ac:countina information 
referred to in Article 31. 

1.7. Nama of rhe persona responsible for 
~uditina the- ac:countina information 
referred to in Article 31. 

------------------t-------- -· --------- -----~------·----------------------

•••• Na"'" :and positi ons in the com p<~ny 
of the members of the admin istrative. 
m•naaement and su pc:rvisocy bodies. 
Details of their m:~in activities outside 
the company w here thef.e are of 
sipifacance with respect to that 
company. 

1.1. Names and positions in the company 
of w members of the administrative, 
manapment and supervisory bodies. 
D«ails of their main activities outside 
the company where these are of 
sipificance with respect to mat 
company. 

--------- --------------····· ·- --- ------- - - ----- . -. -------- ..... ------------

1. 9. Amounr uf the ~tubM:rit-:d capital with I. 9. Carital 
••n indication nf the- capitoal paid-up 

-----·---------- ·-- ---- '---- .. -- . - -- --- . 
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I. lnfnrm:uiun ~•m~crnintt the unit tru~t 
(nmtinu•••l} 

I .I 0. Oct;ails nf rh'· typc"i ;md n~;ain 
char:u:t,·ristil:s nf thl· units ami in 
p:trti&:ular: 

the n;tture nf the: ri,:ht (n.·al, 
peBnn:al ur utht'r) reprt·St'nh:cl hy 
r~ unit, 
uri,:inill lil'\:ttritics or ccnificatt'li 
providing evidence nf title; c.'fltry 
in a r"CKister or in ;en :t"ounr. 

ch;tr;u:tc.-risti\.-s u( tltc: nnib: 
~istcrc.-d nr ~arcr. lndk;;Utnn nf 
ill1)' dt·nnrnin;atinns whit:h m:ty Ill· 
pruvidc.-d for. 

indic:uinn n( unit-huMc:r..' vutint' 
rights if thl-s.: ui~tt, 

circumstancl.'S in whk:h winding
up of the unit trust c;m hr cla:idnl 
un and windin~t·up prnct'(lun:, in 
poanicular as regards rht· rights uf 
unit-holdl-n. 

1.11. Where applic;ahte, indi~;lticm of swck 
exchanges ur markets where the units 
an: listc.-d nr cl~ah in. 

-----· ---- ...•• ·- ... 

1.12. Proudurn and ccmditinns uf is.~te 

and sale uf units. 

1.1.1. Procedures and cnntlitinns fur 
re-purchase or rc:dempticHt uf units, 
;and circumst;UM.'t"!o in whkh 
re-purcha.c;c nr rc.-dcmptiun moty he.· 
susprnd~. 

1.14. Ocscription of rulc.'S fur dc."fc.•rminin~t 
and applying income:. 

I.IS. Dcsc:riprinn nf the unit trust's 
investment ohjKtiVl.'S, indudintt its 
financial objc:'-"tivt'll (qt. coapit;al 
lf'Owth or inc:omc:), invcstmc.'flt policy 
(~.g. sr«i:ali7.atiun in )t('CJKr;tphk:tl or 
indu~~tri;tl M'1.1nB), any lintit:uimt!l rm 
th:u invc.'Simc:nt rulicy :md ;Ill 

intlk;ttiot' uf any tC\.·hniquc.'S and 
in'ltrumt"nt"' or hui'TnwinK pnwc:n 
whkh m:1y he.· liM''' ill tlw 
na;magt'llll'llt uf the.· unit lr&IM. 

1.16. Rulc.'S fur the v:tlu;uinn nf a"o,c:ts. 

I. lnfurm.llintl 
m;anatct·mc.·nt ~· •mtt:my 
(nmtltttt••tll 

I. ln(urnt;atiun 
invc:stn1mt c:nmt••my 
(• ,,,;,,.,, 

the 

1.10. Oerails uf the t)'lll'S and main 
,·h;tr;k.1c.·ristk.·,. u( lltt• units ;nul in 
tt.tni~ular: 

urigin.al M'(.'Urlttc.'li cw c.'l"nificatc.'5 
providing evidcm:c of tide; mtry 
in a rqister or in an account, 

l:h;lf';l\."tcrisrics of the units: 
n')tistc:rcd or bc:;arcr. Indication of 
any dcnnmin:uions which may be 
providc.-d for, 

inclic:atiun nf unit-holders' vorinK 
rights, 

drc.."UmM;mces in whic:h winding
up of the investment cump;tny an 
be der.:itll-d em and winding-up 
procedure, in panil.-ular as regards 
the rights of unit-holders. 

1.11. Where ;applicable. indiatiun of sruck 
exchanges or markers where the units 
;tre lisrc:d or dealt in. 

1.11. Prncalurn :and conditions of issue 
;md !IOtlc of units. 

I. U. l1rocc.-duf"-'5 ;and cunditirms fur 
rc."-purch;asc.· or r~prion of units, 
:anti c..;rcumllt;mcc.'S in which 
re-purcha.'IC tw n:clc..'lltl'linn may be: 
susprndcd 

1.14. Description of rules for determining 
and applying incorM. 

1.1.~. IA-~:ripticm uf d~ comp01ny's 
invntmmt nbic."l-rivC!I, including its 
ftn:tndal uhja.:tivc.-s (e.g. c:lpital 
growth or inc.:omc), investmmt polic:y 
(e.g. speciali7.:ttion in grographical or 
industri<tl SC\'tors), ''"' limitaticms on 
th;ll inn"Stmcnt JMIIiq ;utd ;m 
indication of ;my Rc.:hniqucs and 
instruments ur hurrnwing pnwcB 
which may ~ .-"1 in tht· 
manattc.·nwnt ul the.· C:tNnpany. 

I. Ill. Rult·s fur tlw v;tlu;UIItll ul ;tS.'it1s. 

...-------------
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I. Information concerning the unit tru~l 

(continu,.d} 

I . I '1. I )fotrnnin.ttiun • tf 1 hr 'l:llr ur i"""" 
llrK.c and alae: rc·l•llh.h.a~ ur 
redemption price of units, in 
particular: 

the method and frequency of the 
calculation of those prices, 

information concerning the 
charges relating 10 the sale ur i"liUt' 
and the rc-purcha5e or redemption 
of units, 

the means, places and frequency 
of the publication of thoNC prK....-s. 

1.1 K. lnfurmariun ccnK:n-nintt the manncr. 
amount and cak.-ulation uf 
remuneration payable by the unit trusr 
to the m:tn:agemcnt cnmr•my. the 
dcptllitary or third panics. ;and 
reimbursement _of C05ts by the unit 
rrust to the management company. 
torhc depositary or to third panics. 

I. lnformatinn .:nnccmina 
manattc.••m~nl .:untll;~ny 

(nmtim,.cl) 

the 
-·- ·----------------

I. Informacion concerning 
investment company 
(• ,,,;,,,.,/) 

1.17. llc-trrmimttiun nf the- ~·•~«- nr i"'"" 
l'lkC' •tn•l IlK' IC' lh&Hiaoi\C' Ul 

redcmpriun rri"-c of units, in 
ranicular: 

the method and frequency of the 
calculation of those prices, 

infurm;uiun concerning thc 
charttn rd:atina tu the sale or is.<>uc 
and the re-purchase or redemption 
of units, 

t~ mean1, places and frequen"-y 
of the publication of those 
prk'CS ( '). 

1.1 K. lnfnrm;uiun CtHK:crninJ thc.- m;ann.:r, 
amount and calculation of 
n:munnarion paid by the company to 
its din:ctors, and members of the 
adn1ini"trtUive. , management and 
supervisory bodies, to the depositary. 
or to third parries, and reimbursement 
of coscs by the company to its 
dircaon, to the depositary or to third 
rani~. 

( 1) Investment companies within the meaning of Arrick- 14 (.~)of the: llir~"tive llhall also indh::Jtc: 
the method and frequency uf cak:ulaticm of the nt'1 :aiSd value ufunirs, 

- the means, place and frequency of the public:aticm of that value, 
- the srock exchange in the country of marlcctinK the price em whic:h determines thc price of transactions effcaed outwlth stock 

exchanges in that c:ountry. 

2. lnfnrm:ttinn cnfk"\.'f'ning the dc."Ptsit:ary: 

2.1. Name or style, form in l:aw, registered offic:c and head uffkc: if different from the registered office; 

2.2. Main activity. 

3. Information concerning the advisnry firms or external inv"'""'"' :aclvi!lef'l who Rive advice under contract which is paid for our of the 
aiiScts of rhc UCITS: 

3.1. Name or style of 1M firm or name: of the adviser; 

3.2. Material provisions of the c.:ontract with the manafCC111C11t "·umpany or tlw investment company which may be relevant to the 
unit-holden, excluding thnsc relating to rcmuner;uion0 

3.3. Other significant activitir~. 

4. lnfonnation conccming the arranKC'fiiCIIlS for makina& poaymc~nt!O tu unit·huldcn. rc-purc;hasina ur r~"Cming units and maltinK av:ail:ablc 
information conc:emina the UCrrs. Such information must in any ca.~ be Kiven in dw Mernhcr State in which the UC:ITS is situated. In 
addition, where units are marketed in anclfher Member State. such information llhall he Rivt.'ft in fCSI*.'t of that Member State in the 
prusrecrus published there. · 

··--··--- --·---------
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SCHEilULE B 

· - debt in»trumant of the type rc:ferrcd ltt in Ank:le 19 (2) (b), 

- b.nk balllftCCS, 

- orher :as."Cts, 

- li:ahilirin. 

- net l1SM.1 v:aiiK'. 

II. Nwmbn uf wrtits ;, cimtwtimr 

Ill. Nn IIIUI 11r1lw pn •nil 

IV. Portfolio, Jisliltpishi"' WI~Wr"ll: 
(a) cranafcnable securities oklmincd to offK.;al !51udt nchanF lisaina; 

(b) transferable securities c~:tk in nn annrhcor ft'J'Uiared markC't; 

(c) recndy iiiUCd tranJn-:•hlr securities ol the type rclernclto in An~ 19 (1) (d); 

(d) other transferable securities ol the rype referred to in Ankle I 9 (2) (a); 

(c) debt insmtmcnts treated as cquivalma in aa:ordanc:e wich Anide 19 (2) (b); 

and analyzed in accordanc:e wirh the mosr appropriate crircria. in the liahr ol the invcsancnt policy of the 
UCITS (c. I· in acxordancz wida economic. ...,aphical or CUI'I'CRCJ crialria) a a pcn:cntap ol ner ..a; 
for ~adt uf the :abuvt- invntniCitl• rhr prnpunion it RprC1C11U of thc tutalliiiiCIS ol the UCJTS should be 
uakd. 

Statanmt nf "-ha''~" in the ,·umpullitinn crl the pnrtlnlict clurina the ~ period. 

v. s.,.,., ,, ,.,. tkr.n•l'""'"" c·Uifc:enri. ,,. ,...,. u/ ,, lJ(:/TS J,,;,. IM rejnPC~ pnioJ ;'"w;,. 
tiN/~: 

- income (rom invntmcnts, 

- OlMr ilk. .. NM, 

- man.aRC'ftlmt c:haf"KCS, 

- dqMMitary's chatJCS, 

- ocher duracs and tax&.-s. 

- net incunte. 

- distria.tions and inc:onw rcinvesc~. 

- chan.- in capital accoun1. 

- appreciation 01 dcpreciarinli ol invcstJMntS, 

- any other -=~rw:a aftl~"tinJ the atldll and li:~bilitics olthc t.K.TrS. 

VI. A CfJIIII/HJWIIiw '"'*' ,.,,.,.,;"11: lbto/,1$1 thf"'¥ [~~~t~~~~:;,, .,.,,. .,,J ;,.·/lldi~fK. (rw N&·h /irwlff:Wl7Hr, 111 IW ,.,.J 
u( IN (i,,,.,.;.,/ ,..,, : 

··- tlte &ul;el tac.i ''~ v:altw. 

- dw net """""""' valtw pn- 11nit. 

VII. CNIIIils, by c•trg.1ry u/ lrtllls.Kiif,, wilhi, tlw ,,,..,,;,ll nf A nick ll c11rriN 0111 by 1M UCITS ,J,,;,I the 
,,,l't'llf"lf /lt'fflJI/. uf tiN' ,,.su/li. fiHHNIHI f)/ &"IJHflflillftf'lfiS. 

11. 12. as 
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