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&RXUW�RI�-XVWLFH &RQWHQWV

�

7DEOH�RI�&RQWHQWV
3DJH

)RUHZRUG��E\�0U�*�&��5RGUtJXH]�,JOHVLDV��3UHVLGHQW
RI�WKH�&RXUW�RI�-XVWLFH ����������������������������������������������������������������������������������������������� �

&KDSWHU�,
7KH�&RXUW�RI�-XVWLFH�RI�WKH�(XURSHDQ�&RPPXQLWLHV
$�² 3URFHHGLQJV�RI�WKH�&RXUW�RI�-XVWLFH�LQ������

E\�0U�*�&��5RGUtJXH]�,JOHVLDV��3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH������������������� �
%�² &RPSRVLWLRQ�RI�WKH�&RXUW�RI�-XVWLFH ������������������������������������������������������������� ��

�� 7KH�0HPEHUV�RI�WKH�&RXUW�RI�-XVWLFH ����������������������������������������������� ��
�� &KDQJHV�LQ�WKH�FRPSRVLWLRQ�RI�WKH�&RXUW�RI�-XVWLFH�LQ����� ������������� ��
�� 2UGHU�RI�SUHFHGHQFH ������������������������������������������������������������������������ ��
�� )RUPHU�0HPEHUV�RI�WKH�&RXUW�RI�-XVWLFH ������������������������������������������ ��

&�² ��WK $QQLYHUVDU\�RI�WKH�&RXUW�RI�-XVWLFH ������������������������������������������������������ ��

&KDSWHU�,,
7KH�&RXUW�RI�)LUVW�,QVWDQFH�RI�WKH�(XURSHDQ�&RPPXQLWLHV
$�² 3URFHHGLQJV�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH�LQ������

E\�0U�%R�9HVWHUGRUI��3UHVLGHQW�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH ���������������������� ��
%�² &RPSRVLWLRQ�RI�WKH�&RXUW RI�)LUVW�,QVWDQFH������������������������������������������������� ���

�� 7KH�0HPEHUV�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH ����������������������������������� ���
�� 2UGHU�RI�SUHFHGHQFH ���������������������������������������������������������������������� ���
�� )RUPHU�0HPEHUV�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH ������������������������������ ���



&RQWHQWV &RXUW�RI�-XVWLFH

�

&KDSWHU�,,,
0HHWLQJV�DQG�YLVLWV
$�² 2IILFLDO�YLVLWV�DQG�IXQFWLRQV�DW�WKH�&RXUW�RI

-XVWLFH�DQG�WKH�&RXUW�RI�)LUVW�,QVWDQFH�LQ����� ������������������������������������������ ���
%�² 6WXG\�YLVLWV�WR�WKH�&RXUW�RI�-XVWLFH�DQG

WKH�&RXUW�RI�)LUVW�,QVWDQFH�LQ������������������������������������������������������������������ ���
&�² )RUPDO�VLWWLQJV�LQ������������������������������������������������������������������������������������ ���
'�² 9LVLWV�DQG�SDUWLFLSDWLRQ�LQ�RIILFLDO�IXQFWLRQV�LQ����� ������������������������������������ ���

&KDSWHU�,9
7DEOHV�DQG�VWDWLVWLFV
$�² 6WDWLVWLFV�FRQFHUQLQJ�WKH�MXGLFLDO�DFWLYLW\�RI�WKH�&RXUW�RI�-XVWLFH ����������������� ���
%�² 6WDWLVWLFV�FRQFHUQLQJ�WKH�MXGLFLDO�DFWLYLW\�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH������� ���

$EULGJHG�2UJDQLVDWLRQDO�&KDUW�RI�WKH�&RXUW�RI�-XVWLFH�DQG�WKH�&RXUW�RI�)LUVW�,QVWDQFH
&RQWDFW�GHWDLOV�IRU�WKH�&RXUW�RI�-XVWLFH



�

)RUHZRUG

3DVW��SUHVHQW�DQG�IXWXUH��WKH�\HDU�JRQH�E\�KDV�VHHQ�WKH�&RXUW�RI�-XVWLFH�ORRN�EDFN�RYHU
LWV�KLVWRU\�DQG�UHIOHFW�RQ�LWV�IXWXUH��ZKLOVW��LQ�LWV�GDLO\�ZRUN��FRQWLQXLQJ�WR�SHUIRUP�LWV�WDVN
RI�HQVXULQJ�WKDW�WKH�ODZ�LV�REVHUYHG�LQ�WKH�DSSOLFDWLRQ�DQG�LQWHUSUHWDWLRQ�RI�WKH�7UHDW\�

7KH�&RXUW
V���WK DQQLYHUVDU\�FHOHEUDWLRQV�SURYLGHG�WKH�RSSRUWXQLW\�WR�WDNH�VWRFN�RI�KDOI
D�FHQWXU\�RI�MXGLFLDO�DFWLYLW\��DQG�WR�UHFRJQLVH�KRZ��E\�LWV�MXGJPHQWV�RYHU�WKH�\HDUV��WKH
&RPPXQLW\� MXGLFDWXUH� KDV� EURXJKW� WR� OLJKW� WKH� IXQGDPHQWDO� SULQFLSOHV� ZKLFK� ZHUH
LPSOLFLW� LQ�WKH�ZRUGLQJ�DQG�WKH�VWUXFWXUH�RI�WKH�IRXQGLQJ�WUHDWLHV�DQG��E\�JLYLQJ�MXGLFLDO
H[SUHVVLRQ� WR� WKRVH� SULQFLSOHV�� KDV� GHILQHG� WKH� FKDUDFWHULVWLF� IHDWXUHV� RI� WKH
&RPPXQLW\� OHJDO� RUGHU�� 7KH� FHOHEUDWLRQV� DOVR� SURYLGHG� WKH� LGHDO� RSSRUWXQLW\� WR� SD\
WULEXWH�WR�DOO� WKRVH�ZKR��VLQFH�������KDYH�DVVLVWHG�LQ�WKH�SHUIRUPDQFH�RI� WKRVH�WDVNV�
7KH� FRQIHUHQFH� DQG� IRUPDO� VLWWLQJ� ZKLFK� WRRN� SODFH� RQ� �� DQG� �� 'HFHPEHU� ����� LQ
/X[HPERXUJ�ZHUH� D� UHVRXQGLQJ� VXFFHVV�� WKDQNV� WR� WKH� QXPEHU� DQG� WKH� H[FHSWLRQDO
DELOLWLHV�RI�WKH�SDUWLFLSDQWV�

7KH�FHOHEUDWLRQV�GLG�QRW�SUHYHQW�WKH�&RXUW�RI�-XVWLFH�IURP�SD\LQJ�FORVH�DWWHQWLRQ�WR�WKH
ZRUN�FDUULHG�RXW�WKURXJKRXW�WKH�\HDU�E\�WKRVH�LQYROYHG�LQ�WKH�&RQYHQWLRQ�RQ�WKH�)XWXUH
RI�(XURSH��7KH� IXQGDPHQWDO� DSSURDFKHV�DOUHDG\� HPHUJLQJ� IURP� WKDW�ZRUN� MXVWLI\� WKH
JUHDW� LQWHUHVW� ZLWK� ZKLFK� LW� KDV� EHHQ� IROORZHG� E\� WKH� &RXUW�� :KLOH� WDNLQJ� FDUH� WR
H[HUFLVH� WKH� UHVHUYH� DSSURSULDWH� WR� LWV� UROH� LQ� WKH� &RPPXQLW\�� WKH� &RXUW� KDV�� ZKHQ
DVNHG�� ZLOOLQJO\� DVVLVWHG� WKH� YDULRXV� &RQYHQWLRQ� ZRUNLQJ� JURXSV� FRQFHUQLQJ�� LQ
SDUWLFXODU��WKH�SULQFLSOH�RI�VXEVLGLDULW\��IXQGDPHQWDO�ULJKWV��DQG�WKH�TXHVWLRQ�RI�WKH�OHJDO
SHUVRQDOLW\�RI�WKH�8QLRQ�

$V�LQ�SUHFHGLQJ�DQQXDO�UHSRUWV��WKH�PDLQ�MXGLFLDO�DFWLYLW\�RI�WKH�&RXUW�RI�-XVWLFH�DQG�WKH
&RXUW�RI�)LUVW�,QVWDQFH�LV�VXPPDULVHG�LQ�WKH�SDJHV�ZKLFK�IROORZ��DOEHLW�LQ�D�VRPHZKDW
UHRUJDQLVHG�IRUP�

FRQW�



�

,W�VKRXOG�EH�QRWHG� WKDW� LQ�������XVLQJ�JURVV�ILJXUHV��EHIRUH�DQ\� MRLQGHU�RI�FDVHV�� WKH
&RXUW�RI�-XVWLFH�EURXJKW�����FDVHV�WR�D�FORVH������LQ��������DQG�����QHZ�FDVHV�ZHUH
UHJLVWHUHG������LQ��������)RU�LWV�SDUW��WKH�&RXUW�RI�)LUVW�,QVWDQFH�VHWWOHG�����FDVHV�����
LQ�������DQG�UHFRUGHG�����QHZ�FDVHV������ LQ��������7KRVH�ILJXUHV� LOOXVWUDWH�WKH�KLJK
OHYHO�RI�&RPPXQLW\�MXGLFLDO�DFWLYLW\�RQ�WKH�HYH�RI�WZR�YHU\�LPSRUWDQW�FKDQJHV��WKH�HQWU\
LQWR� IRUFH� RI� WKH� 7UHDW\� RI� 1LFH� ZLWK� LWV� FRQVHTXHQFHV� IRU� WKH� &RPPXQLW\� MXGLFLDO
V\VWHP�� DQG� HQODUJHPHQW�� IRU� ZKLFK� WKH� &RXUW� LV� LQGXVWULRXVO\� SUHSDULQJ�� DV� LW� PXVW
JLYHQ� WKH� LPSRUWDQFH�RI� WKDW�GHYHORSPHQW� IRU� WKH� IXWXUH�RI�(XURSH�DQG� WKH�(XURSHDQ
8QLRQ�

*��&��5RGUtJXH]�,JOHVLDV3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH



&KDSWHU�,

7KH�&RXUW�RI�-XVWLFH
RI�WKH�(XURSHDQ�&RPPXQLWLHV





&RXUW�RI�-XVWLFH 3URFHHGLQJV

�

$�± 3URFHHGLQJV�RI�WKH�&RXUW�RI�-XVWLFH�LQ�����
E\�0U�*�&��5RGUtJXH]�,JOHVLDV��3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH

�� 7KLV�SDUW�RI�WKH�DQQXDO�UHSRUW�SURYLGHV�D�VXUYH\�RI�WKH�DFWLYLW\�RI�WKH�&RXUW�RI�-XVWLFH
RI�WKH�(XURSHDQ�&RPPXQLWLHV�LQ�������$SDUW�IURP�D�EULHI�VWDWLVWLFDO�DSSUDLVDO��VHFWLRQ
����LW�SUHVHQWV�WKH�PDLQ�GHYHORSPHQWV�LQ�WKH�FDVH�ODZ��DUUDQJHG�DV�IROORZV�

MXULVGLFWLRQ�RI�WKH�&RXUW�DQG�SURFHGXUH��VHFWLRQ�����JHQHUDO�SULQFLSOHV�DQG�FRQVWLWXWLRQDO
DQG� LQVWLWXWLRQDO� FDVHV� �VHFWLRQ� ���� IUHH�PRYHPHQW� RI� JRRGV� �VHFWLRQ� ���� IUHHGRP� RI
PRYHPHQW� IRU�ZRUNHUV� �VHFWLRQ� ���� IUHHGRP� RI� HVWDEOLVKPHQW� �VHFWLRQ� ���� IUHHGRP� WR
SURYLGH� VHUYLFHV� �VHFWLRQ� ���� IUHH�PRYHPHQW� RI� FDSLWDO� �VHFWLRQ� ���� FRPSHWLWLRQ� UXOHV
�VHFWLRQ ����� WUDGH�PDUN� ODZ� �VHFWLRQ������SXEOLF�SURFXUHPHQW� �VHFWLRQ������ VRFLDO� ODZ
�VHFWLRQ �����H[WHUQDO� UHODWLRQV� ODZ� �VHFWLRQ������ WUDQVSRUW� SROLF\� �VHFWLRQ������ WD[� ODZ
�VHFWLRQ������%UXVVHOV�&RQYHQWLRQ��VHFWLRQ�����

7KLV� VHOHFWLRQ� FRYHUV� RQO\� ��� RI� WKH� ���� MXGJPHQWV� DQG� RUGHUV� SURQRXQFHG� E\� WKH
&RXUW�GXULQJ������DQG�UHIHUV�RQO\�WR�WKHLU�HVVHQWLDO�SRLQWV��,W�DOVR�GRHV�QRW�LQFOXGH�WKH
2SLQLRQV�RI�WKH�$GYRFDWHV�*HQHUDO��ZKLFK�DUH�RI�XQGHQLDEOH�LPSRUWDQFH�IRU�D�GHWDLOHG
XQGHUVWDQGLQJ�RI�WKH�LVVXHV�DW�VWDNH�LQ�FHUWDLQ�FDVHV�EXW�ZRXOG�LQFUHDVH�WKH�OHQJWK�RI�D
UHSRUW�ZKLFK�PXVW�QHFHVVDULO\�EH�EULHI��7KH�IXOO�WH[WV�RI�DOO�WKH�MXGJPHQWV��RSLQLRQV�DQG
RUGHUV�RI�WKH�&RXUW��DV�ZHOO�DV�RI�WKH�2SLQLRQV�RI�WKH�$GYRFDWHV�*HQHUDO��DUH�DYDLODEOH
LQ�DOO�WKH�RIILFLDO�&RPPXQLW\�ODQJXDJHV�RQ�WKH�&RXUW
V�LQWHUQHW�VLWH��ZZZ�FXULD�HX�LQW���,Q
RUGHU� WR� DYRLG� DQ\� FRQIXVLRQ� DQG� WR� DVVLVW� WKH� UHDGHU�� WKLV� UHSRUW� UHIHUV�� XQOHVV
RWKHUZLVH�LQGLFDWHG��WR�WKH�QXPEHULQJ�RI�WKH�DUWLFOHV�RI�WKH�7UHDW\�RQ�(XURSHDQ�8QLRQ
DQG�WKH�(&�7UHDW\�HVWDEOLVKHG�E\�WKH�7UHDW\�RI�$PVWHUGDP�

�� $V�UHJDUGV�VWDWLVWLFV��WKH�&RXUW�EURXJKW�����FDVHV�WR�D�FORVH�LQ�������QHW�ILJXUH��WKDW
LV�WR�VD\��WDNLQJ�DFFRXQW�RI�MRLQGHU���2I�WKRVH������FDVHV�ZHUH�GHDOW�ZLWK�E\�MXGJPHQWV�
RQH�FDVH�FRQFHUQHG�DQ�RSLQLRQ�GHOLYHUHG�XQGHU�$UWLFOH �������(&�DQG�����FDVHV�JDYH
ULVH�WR�RUGHUV��7KHVH�ILJXUHV�VKRZ�D�VOLJKW� LQFUHDVH�FRPSDUHG�ZLWK� WKH�SUHYLRXV�\HDU
�����FDVHV�EURXJKW� WR�D�FORVH��� ,Q�����������QHZ�FDVHV�DUULYHG�DW� WKH�&RXUW� ����� LQ
�������$W�WKH�HQG�RI�������WKHUH�ZHUH�����FDVHV�SHQGLQJ��JURVV�ILJXUH��FRPSDUHG�ZLWK
����DW�WKH�HQG�RI������

7KH�XSZDUG�WUHQG�LQ�WKH�GXUDWLRQ�RI�SURFHHGLQJV�GLG�QRW�FKDQJH�WKLV�\HDU��5HIHUHQFHV
IRU�SUHOLPLQDU\�UXOLQJV�DQG�GLUHFW�DFWLRQV�WRRN�DSSUR[LPDWHO\����PRQWKV��DV�FRPSDUHG
ZLWK� ��� DQG� ��� PRQWKV� UHVSHFWLYHO\� LQ� ������ 7KH� DYHUDJH� WLPH� WDNHQ� WR� GHDO� ZLWK
DSSHDOV�ZDV����PRQWKV��FRPSDUHG�ZLWK����PRQWKV�LQ������

7KH�&RXUW�PDGH�GLIIHULQJ�GHJUHHV�RI�XVH�RI� WKH�YDULRXV� LQVWUXPHQWV�DW� LWV�GLVSRVDO� WR
H[SHGLWH�LWV�WUHDWPHQW�RI�FHUWDLQ�FDVHV��SULRULW\�WUHDWPHQW��WKH�DFFHOHUDWHG�RU�H[SHGLWHG
SURFHGXUH��DQG� WKH�VLPSOLILHG�SURFHGXUH��� ,W�ZDV�GHFLGHG��SXUVXDQW� WR�$UWLFOH�������RI



3URFHHGLQJV &RXUW�RI�-XVWLFH

�

WKH�5XOHV�RI�3URFHGXUH�� WR�JLYH� WZR� FDVHV� SULRULW\� WUHDWPHQW��ZKLOH� RQH� RI� WKHP�� WKH
DFWLRQ� IRU� IDLOXUH� WR� IXOILO� REOLJDWLRQV� EURXJKW� E\� WKH� &RPPLVVLRQ� RI� WKH� (XURSHDQ
&RPPXQLWLHV�DJDLQVW�WKH�)UHQFK�5HSXEOLF�LQ�&DVH�&���������ZDV�VZLIWO\�UHPRYHG�IURP
WKH�UHJLVWHU�IROORZLQJ�ZLWKGUDZDO�RI�WKH�DFWLRQ�E\�WKH�DSSOLFDQW��WKH�RWKHU��WKH�UHIHUHQFH
IRU� D� SUHOLPLQDU\� UXOLQJ� LQ� &DVH� &�������� %ULWLVK� $PHULFDQ� 7REDFFR� DQG� ,PSHULDO
7REDFFR��JDYH�ULVH�WR�DQ�LPSRUWDQW�MXGJPHQW��GHOLYHUHG�ZLWKLQ����PRQWKV�RI�UHFHLSW�RI
WKH�RUGHU�IRU�UHIHUHQFH�IURP�WKH�QDWLRQDO�FRXUW��MXGJPHQW�RI��� 'HFHPEHU�������QRW�\HW
SXEOLVKHG�LQ�WKH�(&5��

7KH�H[SHGLWHG�RU�DFFHOHUDWHG�SURFHGXUH��DV�SURYLGHG� IRU� LQ�$UWLFOHV���D�DQG ���D�RI
WKH� 5XOHV� RI� 3URFHGXUH�� ZKLFK� LV� HYHQ� IDVWHU� LQDVPXFK� DV� LW� DOORZV� IRU� RPLVVLRQ� RI
FHUWDLQ�VWDJHV�LQ�WKH�SURFHHGLQJV��ZDV�QRW�XVHG�LQ�������LQ�WKH�WZR�FDVHV�ZKHUH�XVH�RI
VXFK�D�SURFHGXUH�ZDV�VRXJKW��WKH�FLUFXPVWDQFHV�LQYRNHG�E\�WKH�SDUWLHV�RU�WKH�QDWLRQDO
FRXUWV�GLG�QRW�VDWLVI\�WKH�UHTXLUHPHQW�RI�H[FHSWLRQDO�XUJHQF\�ODLG�GRZQ�LQ�WKH�5XOHV�RI
3URFHGXUH�

%\�FRQWUDVW�� WKH�&RXUW�PDGH� IUHTXHQW�XVH�RI� WKH�VLPSOLILHG�SURFHGXUH�SURYLGHG� IRU� LQ
$UWLFOH��������RI�WKH�5XOHV�RI�3URFHGXUH�IRU�DQVZHULQJ�FHUWDLQ�TXHVWLRQV�UHIHUUHG� WR� LW
IRU�D�SUHOLPLQDU\�UXOLQJ��$�GR]HQ�RUGHUV�ZHUH�PDGH�RQ�WKH�EDVLV�RI�WKDW�SURYLVLRQ�

$V� UHJDUGV� WKH� GLVWULEXWLRQ� RI� FDVHV� EHWZHHQ� WKH� &RXUW� LQ� SOHQDU\� VHVVLRQ� DQG
&KDPEHUV� RI� -XGJHV�� WKH� IRUPHU� GLVSRVHG� RI� RQH� FDVH� LQ� ILYH� LQ� ������ ZKLOH� WKH
UHPDLQLQJ�MXGJPHQWV�DQG�RUGHUV�ZHUH�SURQRXQFHG�E\�&KDPEHUV�RI�ILYH�-XGJHV�����
RI�FDVHV��RU�RI�WKUHH�-XGJHV��RQH�FDVH�LQ�IRXU��

)RU�IXUWKHU�LQIRUPDWLRQ�ZLWK�UHJDUG�WR�WKH�VWDWLVWLFV�IRU�WKH������MXGLFLDO�\HDU��WKH�UHDGHU
LV�UHIHUUHG�WR�&KDSWHU�,9�RI�WKLV�UHSRUW�

�� $V�UHJDUGV�WKH�MXULVGLFWLRQ�RI�WKH�&RXUW DQG�PDWWHUV�RI�SURFHGXUH��WKLV�UHSRUW�FRYHUV�D
FDVH� FRQFHUQLQJ� WKH� SUHOLPLQDU\� UHIHUHQFH� SURFHGXUH� ������� DQRWKHU� FRQFHUQLQJ
SURFHHGLQJV� IRU� DQQXOPHQW� ������� D� FDVH� FRQFHUQLQJ� LQWHULP� UHOLHI� ������ DQG� D� FDVH
FRQFHUQLQJ�WKH�HIIHFWV�RI�H[SLU\�RI� WKH� WLPH�OLPLW� IRU�FKDOOHQJLQJ�&RPPXQLW\�GHFLVLRQV
������

���� ,Q� &DVH� &������� /\FNHVNRJ� >����@� (&5� ,������� WKH� &RXUW� ZDV� FDOOHG� XSRQ� WR
LQWHUSUHW�WKH�FRQFHSW�RI�
D�FRXUW�RU�WULEXQDO�RI�D�0HPEHU�6WDWH�DJDLQVW�ZKRVH�GHFLVLRQV
WKHUH�LV�QR�MXGLFLDO�UHPHG\�XQGHU�QDWLRQDO�ODZ
��WKLUG�SDUDJUDSK�RI�$UWLFOH�����(&��ZLWK
UHJDUG�WR�WKH�6ZHGLVK�MXGLFLDO�V\VWHP��8QGHU�WKDW�V\VWHP��DQ�LQGLYLGXDO�PD\�DSSHDO�WR
WKH� +|JVWD� GRPVWRO� �6XSUHPH� &RXUW��� EXW� WKH� DSSHDO� ZLOO� EH� H[DPLQHG� DV� WR� LWV
VXEVWDQFH� RQO\� LI� WKH� +|JVWD� GRPVWRO� GHFODUHV� LW� DGPLVVLEOH�� ,I� WKHUH� DUH� QR� VSHFLDO
JURXQGV��VXFK�D�GHFODUDWLRQ�FDQ�EH�PDGH�RQO\�LI�H[DPLQDWLRQ�RI�WKH�DSSHDO�LV�LPSRUWDQW
IRU� JXLGDQFH� LQ� WKH� DSSOLFDWLRQ� RI� WKH� ODZ�� ,Q� WKLV� FDVH�� WKH� &RXUW� WKHUHIRUH� KDG� WR
GHWHUPLQH�ZKHWKHU�D�QDWLRQDO�FRXUW�RU�WULEXQDO�ZKRVH�GHFLVLRQV�ZLOO�EH�H[DPLQHG�E\�WKH
QDWLRQDO�VXSUHPH�FRXUW�RQO\�LI�WKH�ODWWHU�GHFODUHV�WKH�DSSHDO�WR�EH�DGPLVVLEOH� LV� WR�EH
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UHJDUGHG� DV� D� FRXUW� RU� WULEXQDO� DJDLQVW� ZKRVH� GHFLVLRQV� WKHUH� LV� QR� MXGLFLDO� UHPHG\
XQGHU�QDWLRQDO�ODZ�

7KH� &RXUW� RI� -XVWLFH� KHOG� WKDW� GHFLVLRQV� RI� D� QDWLRQDO� DSSHOODWH� FRXUW� ZKLFK� FDQ� EH
FKDOOHQJHG� E\� WKH� SDUWLHV� EHIRUH� D� VXSUHPH� FRXUW� DUH� QRW� GHFLVLRQV� RI� D� FRXUW� RU
WULEXQDO�RI�D�0HPEHU�6WDWH�DJDLQVW�ZKRVH�GHFLVLRQV�WKHUH�LV�QR�MXGLFLDO�UHPHG\�XQGHU
QDWLRQDO�ODZ�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH���� (&��DQG�WKDW�
WKH�IDFW�WKDW�H[DPLQDWLRQ�RI
WKH� PHULWV� RI� VXFK� DSSHDOV� LV� VXEMHFW� WR� D� SULRU� GHFODUDWLRQ� RI� DGPLVVLELOLW\� E\� WKH
VXSUHPH�FRXUW�GRHV�QRW�KDYH� WKH�HIIHFW�RI�GHSULYLQJ� WKH�SDUWLHV�RI�D� MXGLFLDO� UHPHG\

�SDUDJUDSK������,W�H[SODLQHG�WKDW�
>L@I�D�TXHVWLRQ�DULVHV�DV�WR�WKH�LQWHUSUHWDWLRQ�RU�YDOLGLW\
RI�D�UXOH�RI�&RPPXQLW\�ODZ��WKH�VXSUHPH�FRXUW�ZLOO�EH�XQGHU�DQ�REOLJDWLRQ��SXUVXDQW�WR
WKH�WKLUG�SDUDJUDSK�RI�$UWLFOH���� (&�� WR�UHIHU�D�TXHVWLRQ�WR�WKH�&RXUW�RI�-XVWLFH�IRU�D
SUHOLPLQDU\� UXOLQJ� HLWKHU� DW� WKH� VWDJH� RI� WKH� H[DPLQDWLRQ� RI� DGPLVVLELOLW\� RU� DW� D� ODWHU
VWDJH
��SDUDJUDSK�����

���� &DVH� &������ 3�8QLyQ� GH� 3HTXHxRV� $JULFXOWRUHV Y�&RXQFLO >����@� (&5� ,�����
FRQFHUQHG� DQ� DSSHDO� DJDLQVW� DQ� RUGHU� RI� WKH� &RXUW� RI� )LUVW� ,QVWDQFH� GHFODULQJ
LQDGPLVVLEOH�DQ�DFWLRQ� IRU�DQQXOPHQW�EURXJKW�E\� DQ�DVVRFLDWLRQ�RI� IDUPHUV� DJDLQVW� D
UHJXODWLRQ�RI� WKH�&RXQFLO�RI� WKH�(XURSHDQ�8QLRQ��7KH�&RXUW�RI�-XVWLFH
V� MXGJPHQW�GLG
QRW�FRQFXU�ZLWK�WKH�2SLQLRQ�RI�WKH�$GYRFDWH�*HQHUDO�DQG�UHDIILUPHG�LWV�VHWWOHG�FDVH�ODZ
DV� WR� WKH� FRQGLWLRQV� JRYHUQLQJ� DGPLVVLELOLW\� RI� DFWLRQV� IRU� DQQXOPHQW� EURXJKW� E\
LQGLYLGXDOV��7KH�IRXUWK�SDUDJUDSK�RI�$UWLFOH�����(&�SURYLGHV�WKDW� 
DQ\�QDWXUDO�RU� OHJDO
SHUVRQ�PD\� ���� LQVWLWXWH� SURFHHGLQJV� DJDLQVW� D� GHFLVLRQ� DGGUHVVHG� WR� WKDW� SHUVRQ� RU
DJDLQVW�D�GHFLVLRQ�ZKLFK��DOWKRXJK�LQ�WKH�IRUP�RI�D�UHJXODWLRQ�RU�D�GHFLVLRQ�DGGUHVVHG
WR� DQRWKHU� SHUVRQ�� LV� RI� GLUHFW� DQG� LQGLYLGXDO� FRQFHUQ� WR� WKH� IRUPHU
�� 7KH� FDVH�ODZ
UHFRJQLVHV�WKDW�D�PHDVXUH�RI�JHQHUDO�DSSOLFDWLRQ�VXFK�DV�D�UHJXODWLRQ�FDQ�� LQ�FHUWDLQ
FLUFXPVWDQFHV�� EH� RI� LQGLYLGXDO� FRQFHUQ� WR� FHUWDLQ� SHUVRQV�� 7KDW� LV� VR� ZKHUH� WKH
PHDVXUH� LQ� TXHVWLRQ� DIIHFWV� VSHFLILF� QDWXUDO� RU� OHJDO� SHUVRQV� E\� UHDVRQ� RI� FHUWDLQ
DWWULEXWHV�SHFXOLDU�WR�WKHP��RU�E\�UHDVRQ�RI�D�IDFWXDO�VLWXDWLRQ�ZKLFK�GLIIHUHQWLDWHV�WKHP
IURP� DOO� RWKHU� SHUVRQV� DQG� GLVWLQJXLVKHV� WKHP� LQGLYLGXDOO\� LQ� WKH� VDPH� ZD\� DV� WKH
DGGUHVVHH��,I�WKDW�FRQGLWLRQ�LV�QRW�IXOILOOHG��D�QDWXUDO�RU�OHJDO�SHUVRQ�GRHV�QRW��XQGHU�DQ\
FLUFXPVWDQFHV��KDYH�VWDQGLQJ�WR�EULQJ�DQ�DFWLRQ�IRU�DQQXOPHQW�RI�D�UHJXODWLRQ�

7KH�&RXUW�KHOG� WKDW�DQ� LQGLYLGXDO
V�HQWLWOHPHQW� WR�HIIHFWLYH� MXGLFLDO�SURWHFWLRQ�RI� ULJKWV
ZKLFK�KH�GHULYHV�IURP�WKH�&RPPXQLW\� OHJDO�RUGHU�GRHV�QRW� UHTXLUH�DQ\�FKDQJH� WR� LWV
HDUOLHU�FDVH�ODZ��,W�SRLQWHG�RXW�WKDW�WKH�(&�7UHDW\�KDV�HVWDEOLVKHG�D�FRPSOHWH�V\VWHP
RI�OHJDO�UHPHGLHV�DQG�SURFHGXUHV�GHVLJQHG�WR�HQVXUH� MXGLFLDO� UHYLHZ�RI� WKH� OHJDOLW\�RI
DFWV�RI� WKH� LQVWLWXWLRQV��8QGHU� WKDW�V\VWHP��ZKHUH�QDWXUDO�RU� OHJDO�SHUVRQV�FDQQRW��E\
UHDVRQ� RI� WKH� FRQGLWLRQV� IRU� DGPLVVLELOLW\�� GLUHFWO\� FKDOOHQJH�&RPPXQLW\�PHDVXUHV� RI
JHQHUDO�DSSOLFDWLRQ��WKH\�DUH�DEOH��GHSHQGLQJ�RQ�WKH�FDVH��HLWKHU�LQGLUHFWO\�WR�SOHDG�WKH
LQYDOLGLW\�RI�VXFK�DFWV�EHIRUH�WKH�&RPPXQLW\�&RXUWV�XQGHU�$UWLFOH�����(&�RU�WR�GR�VR
EHIRUH�WKH�QDWLRQDO�FRXUWV�DQG�DVN�WKHP�WR�PDNH�D�UHIHUHQFH�WR�WKH�&RXUW�RI�-XVWLFH�IRU
D�SUHOLPLQDU\�UXOLQJ��$JDLQVW�WKDW�EDFNJURXQG��
LW�LV�IRU�WKH�0HPEHU�6WDWHV�WR�HVWDEOLVK�D
V\VWHP�RI�OHJDO�UHPHGLHV�DQG�SURFHGXUHV�ZKLFK�HQVXUH�UHVSHFW�IRU�WKH�ULJKW�WR�HIIHFWLYH
MXGLFLDO�SURWHFWLRQ
��SDUDJUDSK������DQG�QDWLRQDO�FRXUWV�DUH�UHTXLUHG��VR�IDU�DV�SRVVLEOH�
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WR� LQWHUSUHW� DQG� DSSO\� QDWLRQDO� SURFHGXUDO� UXOHV� JRYHUQLQJ� WKH� H[HUFLVH� RI� ULJKWV� RI
DFWLRQ�LQ�D�ZD\�WKDW�HQDEOHV�QDWXUDO�DQG� OHJDO�SHUVRQV�WR�FKDOOHQJH�EHIRUH�WKH�FRXUWV
WKH�OHJDOLW\�RI�DQ\�GHFLVLRQ�RU�RWKHU�QDWLRQDO�PHDVXUH�UHODWLYH�WR�WKH�DSSOLFDWLRQ�WR�WKHP
RI�D�&RPPXQLW\�DFW�RI�JHQHUDO�DSSOLFDWLRQ��E\�SOHDGLQJ�WKH�LQYDOLGLW\�RI�VXFK�DQ�DFW�

7KH�&RXUW�DGGHG�WKDW�ZKLOH�LW� LV�QHFHVVDU\�WR�LQWHUSUHW�WKH�FRQGLWLRQ�WKDW�WKH�DSSOLFDQW
EH�LQGLYLGXDOO\�FRQFHUQHG�LQ�WKH�OLJKW�RI�WKH�SULQFLSOH�RI�HIIHFWLYH�MXGLFLDO�SURWHFWLRQ��VXFK
DQ� LQWHUSUHWDWLRQ� FDQQRW� KDYH� WKH� HIIHFW� RI� VHWWLQJ� DVLGH� WKDW� FRQGLWLRQ�� ZKLFK� LV
H[SUHVVO\� ODLG�GRZQ�LQ� WKH�(&�7UHDW\��ZLWKRXW�JRLQJ�EH\RQG� WKH� MXULVGLFWLRQ�FRQIHUUHG
E\� WKH�7UHDW\�RQ� WKH�&RPPXQLW\�&RXUWV�� ,W�DOVR�REVHUYHG� WKDW� 
ZKLOH� LW� LV�� DGPLWWHGO\�
SRVVLEOH�WR�HQYLVDJH�D�V\VWHP�RI�MXGLFLDO�UHYLHZ�RI�WKH�OHJDOLW\�RI�&RPPXQLW\�PHDVXUHV
RI�JHQHUDO�DSSOLFDWLRQ�GLIIHUHQW�IURP�WKDW�HVWDEOLVKHG�E\�WKH�IRXQGLQJ�7UHDW\�DQG�QHYHU
DPHQGHG�DV�WR� LWV�SULQFLSOHV�� LW� LV�IRU�WKH�0HPEHU�6WDWHV�� LI�QHFHVVDU\�� LQ�DFFRUGDQFH
ZLWK�$UWLFOH����(8��WR�UHIRUP�WKH�V\VWHP�FXUUHQWO\�LQ�IRUFH
��SDUDJUDSK�����

���� ,Q�&DVH�&��������3�5��&RPPLVVLRQ Y�$UWHJRGDQ >����@�(&5� ,�������DQ�DSSHDO
ZDV�EURXJKW�EHIRUH� WKH�&RXUW�DJDLQVW� DQ�RUGHU� RI� WKH�3UHVLGHQW� RI� WKH�&RXUW� RI� )LUVW
,QVWDQFH�RI���6HSWHPEHU������GLVPLVVLQJ�DQ�DSSOLFDWLRQ�±�PDGH�E\� WKH�&RPPLVVLRQ
XQGHU�$UWLFOH�����RI�WKH�5XOHV�RI�3URFHGXUH�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH�±�IRU�YDULDWLRQ
RU�FDQFHOODWLRQ�RI�DQ�RUGHU�RI� WKH�3UHVLGHQW�RI� WKH�&RXUW�RI�)LUVW� ,QVWDQFH�RI����-XQH
����� ZKLFK� KDV� VXVSHQGHG� RSHUDWLRQ� RI� D� &RPPLVVLRQ� GHFLVLRQ�� 7KH� 
FKDQJH� LQ
FLUFXPVWDQFHV
� UHOLHG� RQ� E\� WKH� &RPPLVVLRQ� ZDV�� HVVHQWLDOO\�� WKH� VHWWLQJ� DVLGH�� RQ
DSSHDO� E\� WKH� &RPPLVVLRQ�� RI� HLJKW� RUGHUV� RI� WKH� 3UHVLGHQW� RI� WKH� &RXUW� RI� )LUVW
,QVWDQFH��� ZKLFK�ZHUH�IRXQGHG�RQ�JURXQGV�DOPRVW�LGHQWLFDO�WR�WKRVH�RI�WKH�RUGHU�RI���
-XQH������

+DYLQJ�UHJDUG�WR� WKH� 
IXQGDPHQWDOO\�SUHFDULRXV�QDWXUH�RI�PHDVXUHV�JUDQWHG�LQ� LQWHULP
UHOLHI� SURFHHGLQJV
� �SDUDJUDSK� ����� WKH� &RXUW� LQWHUSUHWHG� WKH� WHUP� 
FKDQJH� LQ
FLUFXPVWDQFHV
�DV�
FRYHULQJ�WKH�RFFXUUHQFH�RI�DQ\�IDFWXDO�RU�OHJDO�PDWWHU�VXFK�DV�WR�FDOO
LQWR�TXHVWLRQ�WKH�DVVHVVPHQW�E\�WKH�MXGJH�ZKR�KHDUG�WKH�DSSOLFDWLRQ�ZLWK�UHJDUG�WR�WKH
FRQGLWLRQV�����ZKLFK�DUH�WR�EH�PHW�LI�WKH�RSHUDWLRQ�RI�DQ�DFW�LV�WR�EH�VXVSHQGHG�RU�RWKHU
LQWHULP�UHOLHI� LV� WR�EH�JUDQWHG
� �SDUDJUDSK������ ,W�REVHUYHG� LQ�SDUWLFXODU� WKDW��XQOLNH�DQ
DSSHDO��DQ�DSSOLFDWLRQ�XQGHU�$UWLFOH�����RI�WKH�5XOHV�RI�3URFHGXUH�RI�WKH�&RXUW�RI�)LUVW
,QVWDQFH�PD\� EH�PDGH� 
DW� DQ\� WLPH
�� DQG� LWV� SXUSRVH� LV� VROHO\� WR� EULQJ� WKH� MXGJH� LQ
LQWHULP� UHOLHI� SURFHHGLQJV� WR� UHFRQVLGHU�� IRU� WKH� IXWXUH� RQO\�� DQ�RUGHU�JUDQWLQJ� LQWHULP
UHOLHI��LQFOXGLQJ��ZKHUH�DSSURSULDWH��ZLWK�UHJDUG�WR�WKH�DVVHVVPHQW�RI�WKH�SOHDV�RI�IDFW
DQG�RI�ODZ�ZKLFK�HVWDEOLVKHG�D�SULPD�IDFLH FDVH�IRU�WKH�JUDQW�RI�WKDW�UHOLHI��7KH�&RXUW
� 6HH�WKH�RUGHUV�RI����$SULO������LQ�&DVH�&������� 3�5��&RPPLVVLRQ Y�7UHQNHU >����@�(&5�,������

&DVH� &������� 3�5�� &RPPLVVLRQ Y� &DPEULGJH� +HDOWKFDUH� 6XSSOLHV >����@� (&5� ,������� &DVH
&������� 3�5�� &RPPLVVLRQ Y� %UXQR� )DUPDFHXWLFL� DQG� 2WKHUV >����@� (&5� ,������� &DVH
&������� 3�5��&RPPLVVLRQ Y�+lQVHOHU >����@� (&5� ,������� &DVH� &������� 3�5��&RPPLVVLRQ�Y
6FKXFN >����@� (&5� ,������� &DVH� &������� 3�5��&RPPLVVLRQ�Y� 5RXVVHO� DQG� 5RXVVHO� 'LDPDQW
>����@�(&5�,�������&DVH�&������� 3�5��&RPPLVVLRQ�Y�5RXVVHO�DQG�5RXVVHO� ,EHULFD >����@�(&5
,�������DQG�&DVH�&������� 3�5��&RPPLVVLRQ Y�*HURW�3KDUPD]HXWLND >����@�(&5�,������
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FRQFOXGHG� WKDW� WKH� 3UHVLGHQW� RI� WKH� &RXUW� RI� )LUVW� ,QVWDQFH� KDG� HUUHG� LQ� ODZ�� E\
HTXDWLQJ�VXFK�DQ�DSSOLFDWLRQ�WR�DQ�DSSHDO�DQG�WUDQVSRVLQJ��ZLWKRXW�TXDOLILFDWLRQ��WR�WKH
FRQWH[W� RI� LQWHULP� RUGHUV� WKH� FDVH�ODZ� RI� WKH� &RXUW� RI� -XVWLFH� UHODWLQJ� WR� WKH
FRQVHTXHQFHV�RI�H[SLU\�RI�WKH�SHULRG�SUHVFULEHG�IRU�EULQJLQJ�SURFHHGLQJV�LQDVPXFK�DV
KH�KDG�DFFRUGHG�WR�LQWHULP�RUGHUV�WKH�ELQGLQJ�IRUFH�RI�D�MXGJPHQW�RU�DQ�RUGHU�GLVSRVLQJ
RI�DQ�DFWLRQ��+HQFH��WKH�&RXUW�VHW�DVLGH�WKH�RUGHU�RI�WKH�3UHVLGHQW�RI�WKH�&RXUW�RI�)LUVW
,QVWDQFH� RI� �� 6HSWHPEHU� ����� DQG�� VLQFH� LW� FRQVLGHUHG� WKDW� WKH� VWDWH� RI� WKH
SURFHHGLQJV� VR� SHUPLWWHG�� JDYH� D� ILQDO� GHFLVLRQ� RQ� WKH� DSSOLFDWLRQ�� HQGLQJ� WKH
VXVSHQVLRQ�RI�RSHUDWLRQ�RI�WKH�FRQWHVWHG�&RPPLVVLRQ�GHFLVLRQ�

���� ,Q� &DVH� &��������1DWLRQDO� )DUPHUV
� 8QLRQ >����@� (&5� ,������� WKH� &RXUW� ZDV
DVNHG� IRU� D� SUHOLPLQDU\� UXOLQJ� RQ�� LQWHU� DOLD�� ZKHWKHU� D� 0HPEHU� 6WDWH� PD\� FDOO� LQWR
TXHVWLRQ� WKH�YDOLGLW\�RI�&RPPXQLW\�GHFLVLRQV�E\� LQYRNLQJ�FKDQJHV�RFFXUULQJ�DIWHU� WKH
H[SLU\�RI�WKH�WLPH�OLPLW�IRU�FKDOOHQJLQJ�WKRVH�GHFLVLRQV��7KH�&RXUW�QRWHG�WKDW�D�GHFLVLRQ
DGRSWHG�E\�WKH�&RPPXQLW\�LQVWLWXWLRQV�ZKLFK�KDV�QRW�EHHQ�FKDOOHQJHG�E\�LWV�DGGUHVVHH
ZLWKLQ� WKH� WLPH�OLPLW� ODLG� GRZQ� E\� WKH� ILIWK� SDUDJUDSK� RI� $UWLFOH� ��� (&� EHFRPHV
GHILQLWLYH� DV� DJDLQVW� WKDW� SHUVRQ�� 7KDW� UXOH� LV� EDVHG� RQ� WKH� FRQVLGHUDWLRQ� WKDW� WKH
SHULRGV�ZLWKLQ�ZKLFK� OHJDO�SURFHHGLQJV�PXVW�EH�EURXJKW�DUH� LQWHQGHG� WR�HQVXUH� OHJDO
FHUWDLQW\�E\�SUHYHQWLQJ�&RPPXQLW\�PHDVXUHV�ZKLFK�SURGXFH� OHJDO�HIIHFWV� IURP�EHLQJ
FDOOHG�LQWR�TXHVWLRQ�LQGHILQLWHO\��7KH�&RXUW�VWDWHG�WKDW�WKH�VDPH�FRQVLGHUDWLRQV�RI�OHJDO
FHUWDLQW\�H[SODLQ�ZK\�D�0HPEHU�6WDWH��ZKLFK�LV�D�SDUW\�WR�D�GLVSXWH�EHIRUH�D�QDWLRQDO
FRXUW��LV�QRW�SHUPLWWHG�WR�SOHDG�WKH�XQODZIXOQHVV�RI�D�&RPPXQLW\�GHFLVLRQ�DGGUHVVHG�WR
LW�DQG� LQ�UHVSHFW�RI�ZKLFK� LW�GLG�QRW�EULQJ�DQ�DFWLRQ�IRU�DQQXOPHQW�ZLWKLQ� WKH� WLPH�OLPLW
ODLG�GRZQ�IRU�WKDW�SXUSRVH�E\�WKH�(&�7UHDW\�

�� 6R� IDU� DV� FRQFHUQV� JHQHUDO� SULQFLSOHV� RI� &RPPXQLW\� ODZ DQG� FDVHV� RI� D
FRQVWLWXWLRQDO RU� LQVWLWXWLRQDO QDWXUH��UHIHUHQFH�PXVW�EH�PDGH� WR�RQH�FDVH�FRQFHUQLQJ
IXQGDPHQWDO�ULJKWV��������WZR�FDVHV�FRQFHUQLQJ�FLWL]HQVKLS�RI�WKH�(XURSHDQ�8QLRQ�������
D�FDVH�GHDOLQJ�ZLWK�WKH�OHJDO�EDVLV�DQG�RWKHU�DVSHFWV�RI�WKH�YDOLGLW\�RI�D�GLUHFWLYH�������
D�FDVH�FRQFHUQLQJ�WKH�UXOHV�JRYHUQLQJ�QRQ�FRQWUDFWXDO�OLDELOLW\�RI�WKH�&RPPXQLW\������
DQG�DQRWKHU�RQ�WKH�GLUHFW�HIIHFW�RI�UHJXODWLRQV�������

���� &DVH�&�������&DUSHQWHU >����@�(&5�,������GHDOW�ZLWK�WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH
��� (&� DQG� 'LUHFWLYH� �������((&� � ,W� ZDV� QHFHVVDU\� WR� GHWHUPLQH� ZKHWKHU� WKRVH
SURYLVLRQV� FRQIHU� RQ� QDWLRQDOV� RI� QRQ�PHPEHU� 6WDWHV� �LQ� WKH�PDLQ� SURFHHGLQJV��0UV
&DUSHQWHU��D�3KLOLSSLQH�QDWLRQDO�� WKH�ULJKW�WR�UHVLGH�ZLWK� WKHLU�VSRXVH��LQ� WKLV� LQVWDQFH
0U�&DUSHQWHU��D�QDWLRQDO�RI�WKH�8QLWHG�.LQJGRP��LQ�WKH�ODWWHU
V�0HPEHU�6WDWH�RI�RULJLQ��LI
WKHLU� VSRXVH� LV� HVWDEOLVKHG� LQ� WKDW� 0HPEHU� 6WDWH� DQG� SURYLGHV� VHUYLFHV� WR� SHUVRQV
HVWDEOLVKHG�LQ�RWKHU�0HPEHU�6WDWHV�

� &RXQFLO� 'LUHFWLYH� �������((&� RI� ���0D\� ����� RQ WKH� DEROLWLRQ� RI� UHVWULFWLRQV� RQ�PRYHPHQW� DQG
UHVLGHQFH�ZLWKLQ� WKH�&RPPXQLW\� IRU�QDWLRQDOV�RI�0HPEHU�6WDWHV�ZLWK� UHJDUG� WR�HVWDEOLVKPHQW�DQG
WKH�SURYLVLRQ�RI�VHUYLFHV��2-������/������S�����
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)LUVW�RI�DOO��WKH�&RXUW�IRXQG�WKDW�0U�&DUSHQWHU�ZDV�DYDLOLQJ�KLPVHOI�RI�WKH�ULJKW�IUHHO\�WR
SURYLGH� VHUYLFHV� JXDUDQWHHG� E\� $UWLFOH� ��� (&�� VLQFH� D� VLJQLILFDQW� SURSRUWLRQ� RI� KLV
EXVLQHVV�FRQVLVWHG�LQ�SURYLGLQJ�VHUYLFHV�� LQ�SDUWLFXODU�WKH�VDOH�RI�DGYHUWLVLQJ�VSDFH� LQ
PHGLFDO� DQG� VFLHQWLILF� MRXUQDOV�� WR� DGYHUWLVHUV� HVWDEOLVKHG� LQ� RWKHU�0HPEHU�6WDWHV�� ,W
DOVR� IRXQG� WKDW�'LUHFWLYH��������ZDV�QRW�DSSOLFDEOH� WR� WKH�FDVH�DW� LVVXH� LQ� WKH�PDLQ
SURFHHGLQJV�� VWDWLQJ� WKDW� WKDW� GLUHFWLYH� GRHV� QRW� JRYHUQ� WKH� ULJKW� RI� UHVLGHQFH� RI� WKH
IDPLO\�PHPEHUV�RI�D�SURYLGHU�RI�VHUYLFHV�LQ�KLV�0HPEHU�6WDWH�RI�RULJLQ��7KH�&RXUW�WKHQ
FRQVLGHUHG�$UWLFOH����(&�� UHODWLQJ� WR� WKH� IUHHGRP� WR�SURYLGH� VHUYLFHV�� DQG�PDGH� WKH
IROORZLQJ�REVHUYDWLRQ��
WKH�VHSDUDWLRQ�RI�0U�DQG�0UV�&DUSHQWHU�ZRXOG�EH�GHWULPHQWDO�WR
WKHLU�IDPLO\�OLIH�DQG��WKHUHIRUH��WR�WKH�FRQGLWLRQV�XQGHU�ZKLFK�0U�&DUSHQWHU�H[HUFLVHV�D
IXQGDPHQWDO�IUHHGRP��7KDW�IUHHGRP�FRXOG�QRW�EH�IXOO\�HIIHFWLYH�LI�0U�&DUSHQWHU�ZHUH�WR
EH�GHWHUUHG�IURP�H[HUFLVLQJ� LW�E\�REVWDFOHV�UDLVHG� LQ�KLV�FRXQWU\�RI�RULJLQ� WR� WKH�HQWU\
DQG�UHVLGHQFH�RI�KLV�VSRXVH
��SDUDJUDSK������,W�DOVR�SRLQWHG�RXW�WKDW�
D�0HPEHU�6WDWH
PD\� LQYRNH� UHDVRQV�RI� SXEOLF� LQWHUHVW� WR� MXVWLI\� D� QDWLRQDO�PHDVXUH�ZKLFK� LV� OLNHO\� WR
REVWUXFW� WKH� H[HUFLVH� RI� WKH� IUHHGRP� WR� SURYLGH� VHUYLFHV� RQO\� LI� WKDW� PHDVXUH� LV
FRPSDWLEOH� ZLWK� WKH� IXQGDPHQWDO� ULJKWV� ZKRVH� REVHUYDQFH� WKH� &RXUW� HQVXUHV

�SDUDJUDSK�����

$IWHU�ILQGLQJ�WKDW�WKH�GHFLVLRQ�WR�GHSRUW�0UV�&DUSHQWHU�FRQVWLWXWHG�DQ�LQWHUIHUHQFH�ZLWK
WKH�H[HUFLVH�E\�0U�&DUSHQWHU�RI�KLV�ULJKW�WR�UHVSHFW�IRU�KLV�IDPLO\�OLIH�ZLWKLQ�WKH�PHDQLQJ
RI� $UWLFOH� �� RI� WKH�&RQYHQWLRQ� IRU� WKH� 3URWHFWLRQ� RI� +XPDQ�5LJKWV� DQG� )XQGDPHQWDO
)UHHGRPV��
WKH�(XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV
���WKH�&RXUW�VHW�RXW�WKH�UHOHYDQW
FDVH�ODZ�RI�WKH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV��ZKLFK�HVWDEOLVKHV�WKDW�WKH�UHPRYDO
RI�D�SHUVRQ�IURP�D�FRXQWU\�ZKHUH�FORVH�PHPEHUV�RI�KLV�IDPLO\�DUH�OLYLQJ�PD\�DPRXQW�WR
DQ� LQIULQJHPHQW� RI� WKH� ULJKW� WR� UHVSHFW� IRU� IDPLO\� OLIH�� 6XFK� LQWHUIHUHQFH� LQIULQJHV� WKH
&RQYHQWLRQ�LI�LW�LV�QRW�LQ�DFFRUGDQFH�ZLWK�WKH�ODZ��PRWLYDWHG�E\�RQH�RU�PRUH�OHJLWLPDWH
DLPV�� MXVWLILHG� E\� D� SUHVVLQJ� VRFLDO� QHHG� DQG�� LQ� SDUWLFXODU�� SURSRUWLRQDWH� WR� WKH
OHJLWLPDWH� DLP� SXUVXHG� �VHH�%RXOWLI Y�6ZLW]HUODQG�� QR�� ���������� ��� ���� ��� DQG� ���
(&+5������,;���,Q�WKH�OLJKW�RI�WKDW�FDVH�ODZ��WKH�&RXUW�RI�-XVWLFH�KHOG�WKDW�D�GHFLVLRQ�WR
GHSRUW�0UV &DUSHQWHU� WDNHQ� LQ�FLUFXPVWDQFHV�VXFK�DV� WKRVH� LQ� WKH�PDLQ�SURFHHGLQJV
GLG�QRW�VWULNH�D�IDLU�EDODQFH�EHWZHHQ�WKH�ULJKW�RI�0U�&DUSHQWHU�WR�UHVSHFW�IRU�KLV�IDPLO\
OLIH�DQG�WKH�PDLQWHQDQFH�RI�SXEOLF�RUGHU�DQG�SXEOLF�VDIHW\��7KH�&RXUW�IRXQG�WKDW�VLQFH
0UV�&DUSHQWHU
V�DUULYDO�LQ�WKH�8QLWHG�.LQJGRP��KHU�FRQGXFW�KDG�QRW�EHHQ�WKH�VXEMHFW�RI
DQ\�FRPSODLQW�WKDW�FRXOG�JLYH�FDXVH�WR�IHDU�WKDW�VKH�PLJKW�FRQVWLWXWH�D�GDQJHU�WR�SXEOLF
RUGHU� RU� SXEOLF� VDIHW\�� ,W� DOVR� REVHUYHG� WKDW� 0U� DQG� 0UV� &DUSHQWHU
V� PDUULDJH� ZDV
JHQXLQH� DQG� WKDW�0UV�&DUSHQWHU� FRQWLQXHG� WR� OHDG� D� WUXH� IDPLO\� OLIH�� LQ� SDUWLFXODU� E\
ORRNLQJ�DIWHU�KHU�KXVEDQG
V�FKLOGUHQ�IURP�D�SUHYLRXV�PDUULDJH��7KH�&RXUW�WKHUHIRUH�KHOG
WKDW�$UWLFOH����(&�� UHDG� LQ� WKH� OLJKW�RI� WKH� IXQGDPHQWDO� ULJKW� WR� UHVSHFW� IRU� IDPLO\� OLIH�
SUHFOXGHV��LQ�FLUFXPVWDQFHV�VXFK�DV�WKRVH�LQ�WKH�PDLQ�SURFHHGLQJV��WKH�0HPEHU�6WDWH
RI� RULJLQ� RI� D� SURYLGHU� RI� VHUYLFHV�� HVWDEOLVKHG� LQ� WKDW� 0HPEHU� 6WDWH�� ZKR� SURYLGHV
VHUYLFHV�WR�UHFLSLHQWV�HVWDEOLVKHG�LQ�RWKHU�0HPEHU�6WDWHV��IURP�UHIXVLQJ�WKDW�SURYLGHU
V
VSRXVH��ZKR�LV�D�QDWLRQDO�RI�D�QRQ�PHPEHU�FRXQWU\��WKH�ULJKW�WR�UHVLGH�LQ�LWV�WHUULWRU\�
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���� ,Q� &DVH� &�������� %DXPEDVW� DQG� 5 >����@� (&5� ,������� WKH� &RXUW� JDYH� D
SUHOLPLQDU\� UXOLQJ�RQ�WKH�TXHVWLRQ�ZKHWKHU�$UWLFOH�������(&��FRQFHUQLQJ�FLWL]HQVKLS�RI
WKH�8QLRQ��KDV�GLUHFW�HIIHFW�

7KH�&RXUW�FRQFOXGHG�WKDW�
D�FLWL]HQ�RI�WKH�(XURSHDQ�8QLRQ�ZKR�QR�ORQJHU�HQMR\V�D�ULJKW
RI� UHVLGHQFH� DV� D�PLJUDQW�ZRUNHU� LQ� WKH� KRVW�0HPEHU�6WDWH� FDQ�� DV� D� FLWL]HQ� RI� WKH
8QLRQ��HQMR\� WKHUH�D� ULJKW�RI� UHVLGHQFH�E\�GLUHFW� DSSOLFDWLRQ� RI�$UWLFOH� ������(&��7KH
H[HUFLVH� RI� WKDW� ULJKW� LV� VXEMHFW� WR� WKH� OLPLWDWLRQV� DQG� FRQGLWLRQV� UHIHUUHG� WR� LQ� WKDW
SURYLVLRQ�� EXW� WKH� FRPSHWHQW� DXWKRULWLHV� DQG�� ZKHUH� QHFHVVDU\�� WKH� QDWLRQDO� FRXUWV
PXVW�HQVXUH� WKDW� WKRVH� OLPLWDWLRQV�DQG� FRQGLWLRQV�DUH� DSSOLHG� LQ� FRPSOLDQFH�ZLWK� WKH
JHQHUDO�SULQFLSOHV�RI�&RPPXQLW\� ODZ�DQG�� LQ�SDUWLFXODU��WKH�SULQFLSOH�RI�SURSRUWLRQDOLW\

�SDUDJUDSK������,Q�UHDFKLQJ�WKDW�FRQFOXVLRQ��WKH�&RXUW�GHGXFHG�IURP�LWV�FDVH�ODZ��&DVH
������9DQ�'X\Q >����@�(&5�������SDUDJUDSK����WKDW�
WKH�DSSOLFDWLRQ�RI�WKH�OLPLWDWLRQV
DQG�FRQGLWLRQV�DFNQRZOHGJHG�LQ�$UWLFOH�������(&�LQ�UHVSHFW�RI�WKH�H[HUFLVH�RI�WKDW�ULJKW
RI�UHVLGHQFH�LV�VXEMHFW�WR�MXGLFLDO�UHYLHZ��&RQVHTXHQWO\��DQ\�OLPLWDWLRQV�DQG�FRQGLWLRQV
LPSRVHG�RQ�WKDW�ULJKW�GR�QRW�SUHYHQW�WKH�SURYLVLRQV�RI�$UWLFOH�������(&�IURP�FRQIHUULQJ
RQ�LQGLYLGXDOV�ULJKWV�ZKLFK�DUH�HQIRUFHDEOH�E\�WKHP�DQG�ZKLFK�WKH�QDWLRQDO�FRXUWV�PXVW
SURWHFW
� �SDUDJUDSK� ����� 7KH� &RXUW� DOVR� REVHUYHG� WKDW� WKH� OLPLWDWLRQV� DQG� FRQGLWLRQV
UHIHUUHG�WR�LQ�$UWLFOH�������(&�PXVW�EH�DSSOLHG�LQ�FRPSOLDQFH�ZLWK�WKH�OLPLWV�LPSRVHG�E\
&RPPXQLW\�ODZ�DQG�LQ�DFFRUGDQFH�ZLWK�WKH�JHQHUDO�SULQFLSOHV�RI�WKDW�ODZ��LQ�SDUWLFXODU
WKH� SULQFLSOH� RI� SURSRUWLRQDOLW\�� 7KDW� PHDQV� WKDW� QDWLRQDO� PHDVXUHV� DGRSWHG� RQ� WKDW
VXEMHFW�PXVW�EH�QHFHVVDU\�DQG�DSSURSULDWH�WR�DWWDLQ�WKH�REMHFWLYH�SXUVXHG��$V�UHJDUGV
WKH�PDLQ�SURFHHGLQJV��WKH�&RXUW�KHOG�WKDW�WR�UHIXVH�WR�DOORZ�0U�%DXPEDVW�WR�H[HUFLVH
WKH�ULJKW�RI�UHVLGHQFH�FRQIHUUHG�RQ�KLP�E\�$UWLFOH�������(&�E\�YLUWXH�RI�WKH�DSSOLFDWLRQ
RI�WKH�SURYLVLRQV�RI�'LUHFWLYH��������((& � RQ�WKH�JURXQG�WKDW�KLV�VLFNQHVV� LQVXUDQFH
GLG�QRW�FRYHU�HPHUJHQF\�WUHDWPHQW�JLYHQ�LQ�WKH�KRVW�0HPEHU�6WDWH�ZRXOG�DPRXQW�WR�D
GLVSURSRUWLRQDWH�LQWHUIHUHQFH�ZLWK�WKH�H[HUFLVH�RI�WKDW�ULJKW�

,Q�&DVH�&��������'
+RRS >����@�(&5�,������� WKH�&RXUW�JDYH�D�SUHOLPLQDU\� UXOLQJ�RQ
WKH�LQWHUSUHWDWLRQ�RI�WKH�SURYLVLRQV�RI�WKH�(&�7UHDW\�UHODWLQJ�WR�FLWL]HQVKLS�RI�WKH�8QLRQ
DQG�WR�WKH�SULQFLSOH�RI�QRQ�GLVFULPLQDWLRQ�ZLWK�UHJDUG�WR�%HOJLDQ�OHJLVODWLRQ�JUDQWLQJ�WKH
ULJKW� WR� WLGHRYHU� DOORZDQFHV� WR� LWV� RZQ� QDWLRQDOV� RQO\� LI� WKH\� KDG� FRPSOHWHG� WKHLU
VHFRQGDU\�HGXFDWLRQ�LQ�D�%HOJLDQ�HGXFDWLRQDO�HVWDEOLVKPHQW��,Q�WKH�PDLQ�SURFHHGLQJV�
D� %HOJLDQ� QDWLRQDO� VHHNLQJ� KHU� ILUVW� HPSOR\PHQW�� ZKR� KDG� FRPSOHWHG� KHU� VHFRQGDU\
HGXFDWLRQ� LQ� DQ� HGXFDWLRQDO� HVWDEOLVKPHQW� LQ� DQRWKHU�0HPEHU� 6WDWH�� ZDV� UHIXVHG� D
WLGHRYHU� DOORZDQFH�� 7KH� &RXUW� KHOG� WKDW� &RPPXQLW\� ODZ� SUHFOXGHV� D� 0HPEHU� 6WDWH
IURP�UHIXVLQJ� WR�JUDQW�D� WLGHRYHU�DOORZDQFH� WR�RQH�RI� LWV�QDWLRQDOV��D�VWXGHQW�VHHNLQJ
ILUVW� HPSOR\PHQW�� RQ� WKH� VROH� JURXQG� WKDW� WKH� VWXGHQW
V� VHFRQGDU\� HGXFDWLRQ� ZDV
FRPSOHWHG�LQ�DQRWKHU�0HPEHU�6WDWH�

���� 7KH�SULPDU\�LVVXH�DGGUHVVHG�LQ�%ULWLVK�$PHULFDQ�7REDFFR�DQG�,PSHULDO�7REDFFR�
FLWHG� DERYH�� ZDV� WKH� YDOLGLW\� RI� 'LUHFWLYH� ��������(&� FRQFHUQLQJ� WKH� PDQXIDFWXUH�
� &RXQFLO�'LUHFWLYH��������((&�RI����-XQH������RQ�WKH�ULJKW�RI�UHVLGHQFH��2-������/������S�����
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SUHVHQWDWLRQ�DQG�VDOH�RI�WREDFFR�SURGXFWV� � ZLWK�UHJDUG��LQ�SDUWLFXODU��WR�LWV�OHJDO�EDVLV�
WKH� SULQFLSOH� RI� SURSRUWLRQDOLW\�� WKH� IXQGDPHQWDO� ULJKW� WR� SURSHUW\� DQG� WKH� SULQFLSOH� RI
VXEVLGLDULW\�

7KH�&RXUW�KDG� WR�GHWHUPLQH�ZKHWKHU� WKDW�GLUHFWLYH�ZDV� LQYDOLG� LQ�ZKROH�RU� LQ�SDUW� E\
UHDVRQ� RI� WKH� IDFW� WKDW� $UWLFOHV� ��� (&� DQG�RU� ���� (&� GLG� QRW� SURYLGH� LW� ZLWK� DQ
DSSURSULDWH�OHJDO�EDVLV��7R�GHFLGH�WKDW�TXHVWLRQ��WKH�&RXUW�UHIHUUHG�WR� LWV�FDVH�ODZ�RQ
$UWLFOH� ���(&� �VHH�� LQ� SDUWLFXODU��&DVH�&��������*HUPDQ\ Y�3DUOLDPHQW� DQG�&RXQFLO
>����@� (&5� ,������� RQ� WKH� DGYHUWLVLQJ� RI� WREDFFR� SURGXFWV��� $IWHU� D� GHWDLOHG
H[DPLQDWLRQ�� WKH� &RXUW� KHOG� WKDW� 'LUHFWLYH� �������� JHQXLQHO\� KDV� DV� LWV� REMHFW� WKH
LPSURYHPHQW�RI�WKH�FRQGLWLRQV�IRU�WKH�IXQFWLRQLQJ�RI�WKH�LQWHUQDO�PDUNHW�DQG�WKDW�LW�ZDV�
WKHUHIRUH��SRVVLEOH�IRU�LW�WR�EH�DGRSWHG�RQ�WKH�EDVLV�RI�$UWLFOH����(&��LW�ZDV�QR�EDU�WKDW
WKH� SURWHFWLRQ� RI� SXEOLF� KHDOWK� ZDV� D� GHFLVLYH� IDFWRU� LQ� WKH� FKRLFHV� LQYROYHG� LQ� WKH
KDUPRQLVLQJ� PHDVXUHV� ZKLFK� WKDW� GLUHFWLYH� GHILQHV�� 7KDW� FRQFOXVLRQ� ZDV� QRW
XQGHUPLQHG�E\�WKH�DUJXPHQW�WKDW�WKH�SURKLELWLRQ�RQ�PDQXIDFWXUH�ZLWKLQ�WKH�&RPPXQLW\
RI�FLJDUHWWHV�ZKLFK�GR�QRW�FRPSO\�ZLWK�WKH�UHTXLUHPHQWV�RI�$UWLFOH������RI�WKDW�GLUHFWLYH�
IRU�H[SRUW�WR�QRQ�PHPEHU�FRXQWULHV��GRHV�QRW�FRQWULEXWH�WR�LPSURYLQJ�WKH�FRQGLWLRQV�IRU
WKH�IXQFWLRQLQJ�RI�WKH�LQWHUQDO�PDUNHW��6XFK�D�SURKLELWLRQ�FDQ�EH�DGRSWHG�RQ�WKH�EDVLV
RI� $UWLFOH� ��� (&�� VR� ORQJ� DV� LWV� SXUSRVH� LV� WR� SUHYHQW� FLUFXPYHQWLRQ�� SDUWLFXODUO\� E\
XQODZIXO�UHLPSRUWV� LQWR� WKH�&RPPXQLW\��RI�FHUWDLQ�SURKLELWLRQV�FRQFHUQLQJ� WKH� LQWHUQDO
PDUNHW��7KH�&RXUW�DOVR�IRXQG�WKDW�'LUHFWLYH���������LQFRUUHFWO\�FLWHG�$UWLFOH�����(&�DV
D� OHJDO�EDVLV��VLQFH�DQ\�FRPPHUFLDO�SROLF\�REMHFWLYH�ZKLFK�PLJKW� EH�SXUVXHG�E\� WKDW
GLUHFWLYH�ZRXOG�EH�VHFRQGDU\�WR�LWV�SULPDU\�DLP��ZKLFK�LV�WR�LPSURYH�WKH�FRQGLWLRQV�IRU
WKH�IXQFWLRQLQJ�RI� WKH� LQWHUQDO�PDUNHW��7KH� LQFRUUHFW� UHIHUHQFH� WR�$UWLFOH�����(&�ZDV�
KRZHYHU��RQO\�D�SXUHO\� IRUPDO�GHIHFW�ZKLFK�GLG�QRW� LQYDOLGDWH� WKH�GLUHFWLYH�� VLQFH� WKH
SURFHGXUH�IRU�DGRSWLRQ�RI�WKH�GLUHFWLYH�ZDV�QRW�IODZHG��7KH�&RXUW�WKHUHIRUH�FRQFOXGHG
WKDW�'LUHFWLYH���������ZDV�QRW�LQYDOLG�IRU�ODFN�RI�DQ�DSSURSULDWH�OHJDO�EDVLV�

7KH�&RXUW�DOVR�KHOG�WKDW�'LUHFWLYH���������DQG��LQ�SDUWLFXODU��$UWLFOHV������DQG���WKHUHRI�
FRPSO\�ZLWK�WKH�SULQFLSOH�RI�SURSRUWLRQDOLW\��7KRVH�SURYLVLRQV�SURKLELW�WKH�PDQXIDFWXUH�
UHOHDVH� IRU� IUHH� FLUFXODWLRQ� DQG�PDUNHWLQJ� RI� FLJDUHWWHV� WKDW� GR� QRW� FRPSO\� ZLWK� WKH
PD[LPXP� OHYHOV�RI� WDU��QLFRWLQH�DQG�FDUERQ�PRQR[LGH�VHW�E\� WKH�GLUHFWLYH��7KH\�DOVR
OD\� GRZQ� WKH� REOLJDWLRQ� WR� VKRZ� LQIRUPDWLRQ� RQ� FLJDUHWWH� SDFNHWV� DV� WR� WKH� OHYHOV� RI
WKRVH�VXEVWDQFHV��DV�ZHOO�DV�ZDUQLQJV�FRQFHUQLQJ�WKH�ULVNV�WR�KHDOWK�SRVHG�E\�WREDFFR
SURGXFWV�� DQG� WKH\� SURKLELW� WKH� XVH� RQ� WREDFFR� SURGXFW� SDFNDJLQJ� RI� FHUWDLQ� WHUPV�
VXFK� DV� 
ORZ�WDU
�� 
OLJKW
�� 
XOWUD�OLJKW
� DQG� 
PLOG
�� ZKLFK� PLJKW� PLVOHDG� FRQVXPHUV�� 7KH
&RXUW�KHOG�WKDW�WKRVH�PHDVXUHV�DUH�DSSURSULDWH�IRU�DWWDLQLQJ�WKH�REMHFWLYH�SXUVXHG�DQG
GR�QRW�JR�EH\RQG�ZKDW�LV�QHFHVVDU\�WR�DFKLHYH�LW�

� 'LUHFWLYH� ��������(&� RI� WKH� (XURSHDQ� 3DUOLDPHQW DQG� RI� WKH� &RXQFLO� RI� �� -XQH� ����� RQ� WKH
DSSUR[LPDWLRQ� RI� WKH� ODZV�� UHJXODWLRQV� DQG� DGPLQLVWUDWLYH� SURYLVLRQV� RI� WKH� 0HPEHU� 6WDWHV
FRQFHUQLQJ�WKH�PDQXIDFWXUH��SUHVHQWDWLRQ�DQG�VDOH�RI�WREDFFR�SURGXFWV��2-������/������S�����
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$V� UHJDUGV� WKH� IXQGDPHQWDO� ULJKW� WR� SURSHUW\�� WKH�&RXUW� IRXQG� WKDW� WKH� UHVWULFWLRQV� WR
WKDW� ULJKW�ZKLFK� UHVXOW� IURP�SUHYHQWLQJ�PDQXIDFWXUHUV� IURP�XVLQJ� WKH� VSDFH�RQ� VRPH
VLGHV�RI�FLJDUHWWH�SDFNHWV� WR�VKRZ� WKHLU� WUDGH�PDUNV��DQG� IURP� WKH�SURKLELWLRQ�RQ� WKH
XVH� RI� FHUWDLQ� GHVFULSWLRQV�� VXFK� DV� 
OLJKW
� RU� 
XOWUD�OLJKW
�� RQ� WKH� SDFNDJLQJ�� LQ� IDFW
FRUUHVSRQG� WR� REMHFWLYHV�RI�JHQHUDO� LQWHUHVW� SXUVXHG�E\� WKH�&RPPXQLW\�� LQ� SDUWLFXODU
WKH� REMHFWLYH� RI� HQVXULQJ� D� KLJK� OHYHO� RI� KHDOWK� SURWHFWLRQ� ZKHQ� QDWLRQDO� ODZV� DUH
KDUPRQLVHG�� DQG� GR� QRW� FRQVWLWXWH�� KDYLQJ� UHJDUG� WR� WKH� DLP� SXUVXHG�� D
GLVSURSRUWLRQDWH�DQG� LQWROHUDEOH� LQWHUIHUHQFH�ZKLFK� LPSDLUV� WKH�YHU\�VXEVWDQFH�RI� WKH
ULJKW�WR�SURSHUW\�

7KH� &RXUW� DOVR� KHOG� WKDW� 'LUHFWLYH� �������� GRHV� QRW� FRQWUDYHQH� WKH� SULQFLSOH� RI
VXEVLGLDULW\�� ,W� REVHUYHG� WKDW� WKLV� SULQFLSOH� DSSOLHV� ZKHUH� WKH� &RPPXQLW\� OHJLVODWXUH
PDNHV�XVH�RI�$UWLFOH����(&��LQDVPXFK�DV�WKDW�SURYLVLRQ�GRHV�QRW�JLYH�WKH�&RPPXQLW\
OHJLVODWXUH�H[FOXVLYH�FRPSHWHQFH� WR� UHJXODWH�HFRQRPLF�DFWLYLW\� LQ� WKH� LQWHUQDO�PDUNHW�
EXW� RQO\� D� FHUWDLQ� FRPSHWHQFH� IRU� WKH� SXUSRVH� RI� LPSURYLQJ� WKH� FRQGLWLRQV� IRU� LWV
HVWDEOLVKPHQW�DQG�IXQFWLRQLQJ��7KH�&RXUW�KHOG�WKDW� WKH�REMHFWLYH�RI�'LUHFWLYH��������
FDQQRW�EH�VXIILFLHQWO\�DFKLHYHG�E\�WKH�0HPEHU�6WDWHV�LQGLYLGXDOO\�DQG�FRXOG�EH�EHWWHU
DFKLHYHG�DW�&RPPXQLW\�OHYHO��,W�DGGHG�WKDW�WKH�LQWHQVLW\�RI�WKH�DFWLRQ�XQGHUWDNHQ�E\�WKH
&RPPXQLW\� LQ� WKLV� LQVWDQFH� GLG� QRW� JR� EH\RQG� ZKDW� ZDV� QHFHVVDU\� WR� DFKLHYH� WKH
REMHFWLYH�SXUVXHG�

���� ,Q�LWV�MXGJPHQW�RI����'HFHPEHU������LQ�&DVH��������3�&RPPLVVLRQ Y�&DPDU�DQG
7LFR��QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��JLYHQ�RQ�DSSHDO�IURP�WKH�MXGJPHQW�RI�WKH�&RXUW�RI
)LUVW� ,QVWDQFH� LQ� -RLQHG� &DVHV� 7�������� 7�������� DQG� 7��������&DPDU� DQG� 7LFR� Y
&RPPLVVLRQ�DQG�&RXQFLO >����@�(&5�,,�������WKH�&RXUW�JDYH�D�UXOLQJ�RQ��LQWHU�DOLD��WKH
FLUFXPVWDQFHV�LQ�ZKLFK�WKH�&RPPXQLW\�FDQ�LQFXU�QRQ�FRQWUDFWXDO�OLDELOLW\�

2QH�RI�WKH�JURXQGV�RI�DSSHDO�DOOHJHG�WKDW�WKH�&RXUW�RI�)LUVW�,QVWDQFH�KDG�ZURQJO\�UHOLHG
RQ� LWV� FDVH�ODZ� DFFRUGLQJ� WR� ZKLFK�� LQ� WKH� ILHOG� RI� DGPLQLVWUDWLYH� DFWLRQ�� DQ\
LQIULQJHPHQW� RI� ODZ� FRQVWLWXWHV� LOOHJDOLW\� WKDW� LV� FDSDEOH� RI� UHQGHULQJ� WKH� &RPPXQLW\
OLDEOH��,Q�WKDW�UHJDUG��WKH�&RXUW�RI�-XVWLFH�UHIHUUHG�WR�WKH�FDVH�ODZ�DFFRUGLQJ�WR�ZKLFK

&RPPXQLW\�ODZ�FRQIHUV�D�ULJKW�WR�UHSDUDWLRQ�ZKHUH�WKUHH�FRQGLWLRQV�DUH�PHW��WKH�UXOH�RI
ODZ� LQIULQJHG� PXVW� EH� LQWHQGHG� WR� FRQIHU� ULJKWV� RQ� LQGLYLGXDOV�� WKH� EUHDFK� PXVW� EH
VXIILFLHQWO\�VHULRXV��DQG� WKHUH�PXVW�EH�D�GLUHFW�FDXVDO� OLQN�EHWZHHQ� WKH�EUHDFK�RI� WKH
REOLJDWLRQ� UHVWLQJ� RQ� WKH� DXWKRU� RI� WKH� DFW� DQG� WKH� GDPDJH� VXVWDLQHG� E\� WKH� LQMXUHG
SDUWLHV
��SDUDJUDSK������7KH�&RXUW�ZHQW�RQ�WR�VWDWH�WKDW�
DV�WR�WKH�VHFRQG�FRQGLWLRQ��WKH
GHFLVLYH� WHVW� IRU� ILQGLQJ� WKDW� D� EUHDFK� RI� &RPPXQLW\� ODZ� LV� VXIILFLHQWO\� VHULRXV� LV
ZKHWKHU� WKH�&RPPXQLW\� LQVWLWXWLRQ�FRQFHUQHG�PDQLIHVWO\�DQG�JUDYHO\�GLVUHJDUGHG� WKH
OLPLWV�RQ�LWV�GLVFUHWLRQ�����:KHUH�WKDW�LQVWLWXWLRQ�KDV�RQO\�FRQVLGHUDEO\�UHGXFHG��RU�HYHQ
QR��GLVFUHWLRQ��WKH�PHUH�LQIULQJHPHQW�RI�&RPPXQLW\� ODZ�PD\�EH�VXIILFLHQW�WR�HVWDEOLVK
WKH�H[LVWHQFH�RI�D�VXIILFLHQWO\�VHULRXV�EUHDFK
� �SDUDJUDSK������7KHUHIRUH�� WKH�GHFLVLYH
WHVW�IRU�GHWHUPLQLQJ�ZKHWKHU�WKHUH�KDV�EHHQ�VXFK�DQ�LQIULQJHPHQW�LV�QRW�WKH�LQGLYLGXDO
QDWXUH�RI�WKH�DFW�LQ�TXHVWLRQ��EXW�WKH�GLVFUHWLRQ�DYDLODEOH�WR�WKH�LQVWLWXWLRQ�ZKHQ�LW�ZDV
DGRSWHG��7KH�&RXUW� RI� -XVWLFH� DFFRUGLQJO\� UXOHG� WKDW� WKH�&RXUW� RI� )LUVW� ,QVWDQFH� KDG
HUUHG�LQ�ODZ�ZKHQ�LW�IRXQG�WKDW�&RPPXQLW\�OLDELOLW\�FRXOG�DULVH�IURP�WKH�PHUH�LOOHJDOLW\�RI
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WKH� PHDVXUH� LQ� TXHVWLRQ�� ZLWKRXW� WDNLQJ� DFFRXQW� RI� WKH� GLVFUHWLRQ� ZKLFK� WKH
&RPPLVVLRQ�HQMR\HG�LQ�WKH�DGRSWLRQ�RI�WKDW�PHDVXUH��+RZHYHU��WKH�&RXUW�UHSODFHG�WKH
UHOHYDQW� JURXQGV� RI� WKH� MXGJPHQW� RI� WKH�&RXUW� RI� )LUVW� ,QVWDQFH�� ,W� IRXQG� WKDW�� LQ� WKH
SUHVHQW�FDVH��WKH�&RPPLVVLRQ�KDG�PDQLIHVWO\�DQG�JUDYHO\�GLVUHJDUGHG�WKH�OLPLWV�SODFHG
RQ� LWV� GLVFUHWLRQ�� FRPPLWWLQJ� D� VXIILFLHQWO\� VHULRXV� LQIULQJHPHQW� RI� &RPPXQLW\� ODZ� WR
UHQGHU�WKH�&RPPXQLW\�OLDEOH�

���� &DVH�&��������0XxR]�DQG�6XSHULRU�)UXLWLFROD >����@�(&5�,������JDYH�WKH�&RXUW
DQ�RSSRUWXQLW\�WR�FODULI\�WKH�HIIHFWV�RI�WKH�JHQHUDO�DSSOLFDWLRQ�DQG�GLUHFW�DSSOLFDELOLW\�RI
WZR�&RPPXQLW\�UHJXODWLRQV��� 7KH�&RXUW�LQWHUSUHWHG�WKRVH�UHJXODWLRQV�WR�WKH�HIIHFW�WKDW
FRPSOLDQFH�ZLWK�FHUWDLQ�RI�WKHLU�SURYLVLRQV�PXVW�EH�FDSDEOH�RI�HQIRUFHPHQW�E\�PHDQV
RI�FLYLO�SURFHHGLQJV�LQVWLWXWHG�E\�D�WUDGHU�DJDLQVW�D�FRPSHWLWRU�

,Q� UHDFKLQJ� WKDW� FRQFOXVLRQ�� WKH� &RXUW� ILUVW� QRWHG� WKDW�� SXUVXDQW� WR� WKH� VHFRQG
SDUDJUDSK� RI� $UWLFOH� ���� (&�� UHJXODWLRQV� KDYH� JHQHUDO� DSSOLFDWLRQ� DQG� DUH� GLUHFWO\
DSSOLFDEOH�LQ�DOO�0HPEHU�6WDWHV�DQG�WKDW��WKHUHIRUH��RZLQJ�WR�WKHLU�YHU\�QDWXUH�DQG�WKHLU
SODFH� LQ� WKH� V\VWHP� RI� VRXUFHV� RI� &RPPXQLW\� ODZ�� WKH\� RSHUDWH� WR� FRQIHU� ULJKWV� RQ
LQGLYLGXDOV�ZKLFK� WKH�QDWLRQDO�FRXUWV�KDYH�D�GXW\� WR�SURWHFW��5HIHUULQJ� WR� LWV�FDVH�ODZ
�&DVH� �������6LPPHQWKDO >����@� (&5� ����� &DVH� &�������� )DFWRUWDPH� DQG� 2WKHUV
>����@�(&5�,������DQG�&DVH�&��������&RXUDJH�DQG�&UHKDQ >����@�(&5�,��������WKH
&RXUW� WKHQ�SRLQWHG�RXW� WKDW� LW� LV� IRU� WKH�QDWLRQDO�FRXUWV� WR�HQVXUH� WKH� IXOO�HIIHFW�RI� WKH
SURYLVLRQV� RI� &RPPXQLW\� ODZ� ZKLFK� LW� LV� WKHLU� WDVN� WR� DSSO\� LQ� WKH� DUHDV� ZLWKLQ� WKHLU
MXULVGLFWLRQ�� )LQDOO\�� H[DPLQLQJ� WKH� REMHFWLYHV� SXUVXHG� E\� WKH� TXDOLW\� VWDQGDUGV� ODLG
GRZQ� LQ� WKH� WZR�UHJXODWLRQV�DW� LVVXH� LQ� WKH�PDLQ�SURFHHGLQJV�� WKH�&RXUW�FDPH� WR� WKH
FRQFOXVLRQ�WKDW�
WKH�IXOO�HIIHFWLYHQHVV�RI�WKH�UXOHV�RQ�TXDOLW\�VWDQGDUGV�DQG��LQ�SDUWLFXODU�
WKH�SUDFWLFDO�HIIHFW�RI�WKH�REOLJDWLRQ�ODLG�GRZQ�E\�$UWLFOH������RI�>WKRVH�WZR�UHJXODWLRQV@
LPSO\�WKDW�LW�PXVW�EH�SRVVLEOH�WR�HQIRUFH�WKDW�REOLJDWLRQ�E\�PHDQV�RI�FLYLO�SURFHHGLQJV
LQVWLWXWHG� E\� D� WUDGHU� DJDLQVW� D� FRPSHWLWRU
� �SDUDJUDSK� ����� ,W� REVHUYHG� WKDW� 
WKH
SRVVLELOLW\� RI� EULQJLQJ� VXFK� SURFHHGLQJV� VWUHQJWKHQV� WKH� SUDFWLFDO� ZRUNLQJ� RI� WKH
&RPPXQLW\�UXOHV�RQ�TXDOLW\�VWDQGDUGV
��SDUDJUDSK�����

�� 6R�IDU�DV�FRQFHUQV�WKH� IUHH�PRYHPHQW�RI�JRRGV�� WKH�IROORZLQJ�FDVHV�DUH�ZRUWK\�RI
QRWH�

&DVH� &�������� &RPPLVVLRQ Y� *HUPDQ\ �MXGJPHQW� RI� � 1RYHPEHU� ������ QRW� \HW
SXEOLVKHG�LQ�WKH�(&5��FRQFHUQHG�WKH�FRPSDWLELOLW\�ZLWK�$UWLFOH����(&�RI�WKH�DZDUG�RI�D
TXDOLW\� ODEHO�� FRQIHUULQJ� WKH� ULJKW� WR� XVH� WKH� PDUN� 
0DUNHQTXDOLWlW� DXV� GHXWVFKHQ
/DQGHQ
� RQ� SURGXFWV�� RQO\� WR� SURGXFWV�PDGH� LQ�*HUPDQ\� ZKLFK�PHHW� FHUWDLQ� TXDOLW\
VWDQGDUGV��7KH�ODEHO�ZDV�PDQDJHG�E\�D�SULYDWH�FRPSDQ\��ZKLFK�ZDV�VXSHUYLVHG�DQG
IXQGHG�E\�D�SXEOLF�ERG\�
� &RXQFLO�5HJXODWLRQ��((&��1R���������RI����0D\�������DQG�&RXQFLO�5HJXODWLRQ��(&��1R���������RI

���2FWREHU������RQ� WKH�FRPPRQ�RUJDQLVDWLRQ�RI� WKH�PDUNHW� LQ� IUXLW�DQG�YHJHWDEOHV� �2-��(QJOLVK
6SHFLDO�(GLWLRQ�������,,���S������DQG�2-������/������S����UHVSHFWLYHO\��
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7KH� MXGJPHQW� LQ� WKLV� FDVH� FODULILHV� DQG� VXSSOHPHQWV� WKH�&RXUW
V� HDUOLHU� FDVH�ODZ� �LQ
SDUWLFXODU�&DVH��������&RPPLVVLRQ Y�,UHODQG >����@�(&5������DQG�&DVH��������$SSOH
DQG�3HDU�'HYHORSPHQW�&RXQFLO >����@�(&5��������$V� UHJDUGV� WKH�TXHVWLRQ�ZKHWKHU
WKH� FRQWHVWHG� VFKHPH� FRXOG� EH� FODVVLILHG� DV� D� SXEOLF� PHDVXUH� DWWULEXWDEOH� WR� WKH
0HPEHU�6WDWH��WKH�&RXUW�ILUVW�SRLQWHG�RXW�WKDW�DOWKRXJK�WKH�JUDQW�DQG�PDQDJHPHQW�RI
WKH�TXDOLW\� ODEHO� OD\�ZLWKLQ� WKH�FRPSHWHQFH�RI�D� SULYDWH� FRPSDQ\�� WKDW� FRPSDQ\�ZDV
HVWDEOLVKHG�RQ�WKH�EDVLV�RI�D�ODZ��ZDV�FKDUDFWHULVHG�E\�WKDW�ODZ�DV�D�FHQWUDO�HFRQRPLF
ERG\�DQG�KDG��DPRQJ� WKH�REMHFWV�DVVLJQHG�WR� LW�E\� WKDW� ODZ�� WKDW�RI�SURPRWLRQ�RI� WKH
VDOH�DQG�H[SORLWDWLRQ�RI�*HUPDQ�DJULFXOWXUDO�DQG�IRRG�SURGXFWV��,W�WKHQ�QRWHG�WKDW�WKDW
FRPSDQ\� ZDV� REOLJHG� WR� REVHUYH� WKH� UXOHV� RI� D� SXEOLF� ERG\� DQG� WR� EH� JXLGHG�� LQ
SDUWLFXODU� LQ� UHODWLRQ� WR� WKH� FRPPLWPHQW� RI� LWV� ILQDQFLDO� UHVRXUFHV�� E\� WKH� JHQHUDO
LQWHUHVW�RI�WKH�*HUPDQ�DJULFXOWXUDO�DQG�IRRG�VHFWRU��)LQDOO\��WKH�&RXUW�REVHUYHG�WKDW�WKH
FRPSDQ\� LQ� TXHVWLRQ� ZDV� ILQDQFHG� E\� D� FRPSXOVRU\� FRQWULEXWLRQ� IURP� DOO� WKH
XQGHUWDNLQJV� LQ� WKH� VHFWRUV� FRQFHUQHG�� 5HFDOOLQJ� LWV� MXGJPHQW� LQ� $SSOH� DQG� 3HDU
'HYHORSPHQW� &RXQFLO�� WKH� &RXUW� FRQFOXGHG� WKDW� 
VXFK� D� ERG\�� ZKLFK� LV� VHW� XS� E\� D
QDWLRQDO� ODZ�RI� D�0HPEHU�6WDWH� DQG�ZKLFK� LV� ILQDQFHG�E\�D� FRQWULEXWLRQ� LPSRVHG�RQ
SURGXFHUV�� FDQQRW�� XQGHU� &RPPXQLW\� ODZ�� HQMR\� WKH� VDPH� IUHHGRP� DV� UHJDUGV� WKH
SURPRWLRQ� RI� QDWLRQDO� SURGXFWLRQ� DV� WKDW� HQMR\HG� E\� SURGXFHUV� WKHPVHOYHV� RU
SURGXFHUV
� DVVRFLDWLRQV�RI�D� YROXQWDU\� FKDUDFWHU� ���� �7KXV� LW� LV� REOLJHG� WR� UHVSHFW� WKH
EDVLF�UXOHV�RI�WKH�7UHDW\�RQ�WKH�IUHH�PRYHPHQW�RI�JRRGV�ZKHQ�LW�VHWV�XS�D�VFKHPH����
ZKLFK�FDQ�KDYH�HIIHFWV�RQ� LQWUD�&RPPXQLW\� WUDGH�VLPLODU� WR� WKRVH�DULVLQJ�XQGHU� ���� >D@
VFKHPH�DGRSWHG�E\�WKH�SXEOLF�DXWKRULWLHV
��SDUDJUDSK�����

$SSO\LQJ� LWV� HDUOLHU� FDVH�ODZ�� WKH� &RXUW� FRQILUPHG� WKDW� WKH� FRQWHVWHG� VFKHPH� KDG
UHVWULFWLYH�HIIHFWV�RQ�WKH�IUHH�PRYHPHQW�RI�JRRGV�EHWZHHQ�0HPEHU�6WDWHV��WKH�VFKHPH
KDG�EHHQ�VHW�XS� LQ�RUGHU� WR�SURPRWH�WKH�GLVWULEXWLRQ�RI�DJULFXOWXUDO�DQG�IRRG�SURGXFWV
PDGH�LQ�*HUPDQ\�DQG� LWV�DGYHUWLVLQJ�PHVVDJH�HPSKDVLVHG�WKH�*HUPDQ�RULJLQ�RI� WKH
SURGXFWV� FRQFHUQHG��7KH�&RXUW� VWDWHG� WKDW� WKH� IDFW� WKDW� WKH�XVH�RI� WKH� ODEHO�DW� LVVXH
ZDV�RSWLRQDO�GLG�QRW�PHDQ�WKDW�LW�FHDVHG�WR�EH�DQ�XQMXVWLILHG�REVWDFOH�WR�WUDGH��,W�DOVR
REVHUYHG�WKDW�D�VFKHPH�VXFK�DV�WKH�RQH�DW�LVVXH�FDQQRW�EH�UHJDUGHG�DV�D�JHRJUDSKLF
LQGLFDWLRQ�FDSDEOH�RI�MXVWLILFDWLRQ�XQGHU�$UWLFOH����(&�

,Q� &DVH� &�������� )HUULQJ >����@� (&5� ,������� WKH� &RXUW� KHOG� WKDW� 
$UWLFOH� ��� (&
SUHFOXGHV�QDWLRQDO�OHJLVODWLRQ�XQGHU�ZKLFK�WKH�ZLWKGUDZDO�RI�WKH�PDUNHWLQJ�DXWKRULVDWLRQ
RI�UHIHUHQFH�IRU�D�PHGLFLQDO�SURGXFW�RQ�DSSOLFDWLRQ�E\�WKH�KROGHU�WKHUHRI�PHDQV�WKDW�WKH
SDUDOOHO� LPSRUW� OLFHQFH� IRU� WKDW� SURGXFW� DXWRPDWLFDOO\� FHDVHV� WR� EH� YDOLG
�� +RZHYHU�� LW
DFFHSWHG� WKDW� 
LI� LW� LV�GHPRQVWUDWHG� WKDW� WKHUH� LV� LQ� IDFW� D� ULVN� WR� SXEOLF� KHDOWK� DULVLQJ
IURP�WKH�FRH[LVWHQFH�RI�WZR�YHUVLRQV�RI�WKH�VDPH�PHGLFLQDO�SURGXFW�RQ�WKH�PDUNHW�LQ�D
0HPEHU�6WDWH�VXFK�D�ULVN�PD\�MXVWLI\�UHVWULFWLRQV�RQ�WKH�LPSRUWDWLRQ�RI�WKH�ROG�YHUVLRQ
RI� WKH� PHGLFLQDO� SURGXFW� LQ� FRQVHTXHQFH� RI� WKH� ZLWKGUDZDO� RI� WKH� PDUNHWLQJ
DXWKRULVDWLRQ�RI�UHIHUHQFH�E\�WKH�KROGHU�WKHUHRI�LQ�UHODWLRQ�WR�WKDW�PDUNHW
�

7KH�&RXUW�VWDWHG�WKDW�WKH�FHVVDWLRQ�RI�WKH�YDOLGLW\�RI�D�SDUDOOHO�LPSRUW�OLFHQFH�IROORZLQJ
WKH�ZLWKGUDZDO�RI� WKH�PDUNHWLQJ�DXWKRULVDWLRQ�RI� UHIHUHQFH�FRQVWLWXWHV�D� UHVWULFWLRQ�RQ
WKH�IUHH�PRYHPHQW�RI�JRRGV�FRQWUDU\�WR�$UWLFOH����(&��XQOHVV�LW� LV�MXVWLILHG�E\�UHDVRQV
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UHODWLQJ�WR�WKH�SURWHFWLRQ�RI�SXEOLF�KHDOWK��LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�$UWLFOH���
(&�� ,Q� WKH� FDVH� DW� LVVXH� LQ� WKH�PDLQ� SURFHHGLQJV�� WKH� UHDVRQ� IRU� ZLWKGUDZDO� RI� WKH
PDUNHWLQJ�DXWKRULVDWLRQ�RI�UHIHUHQFH�ZDV�WKDW�LWV�KROGHU�KDG�UHSODFHG�WKH�ROG�YHUVLRQ�RI
WKH�PHGLFLQDO�SURGXFW�ZLWK�D�QHZ�YHUVLRQ�� IRU�ZKLFK� LW�KDG�REWDLQHG�D�QHZ�PDUNHWLQJ
DXWKRULVDWLRQ��7KH�ROG�YHUVLRQ�ZDV�VWLOO�EHLQJ�ODZIXOO\�PDUNHWHG�LQ�WKH�0HPEHU�6WDWH�RI
H[SRUWDWLRQ�XQGHU� WKH�PDUNHWLQJ�DXWKRULVDWLRQ� LVVXHG� LQ� WKDW�6WDWH��7KH�&RXUW�SRLQWHG
RXW� WKDW� LQ� D� VLWXDWLRQ�ZKHUH� D�PDUNHWLQJ� DXWKRULVDWLRQ� RI� UHIHUHQFH� LV� ZLWKGUDZQ� IRU
UHDVRQV� RWKHU� WKDQ� WKH� SURWHFWLRQ� RI� SXEOLF� KHDOWK� WKHUH� GR� QRW� DSSHDU� WR� EH� DQ\
UHDVRQV�WR�MXVWLI\�WKH�DXWRPDWLF�FHVVDWLRQ�RI�WKH�YDOLGLW\�RI� WKH�SDUDOOHO� LPSRUW� OLFHQFH�
7KH�ZLWKGUDZDO�RI�DQ�DXWKRULVDWLRQ�LQ�WKRVH�FLUFXPVWDQFHV�GRHV�QRW�PHDQ�RI�LWVHOI�WKDW
WKH� ROG� YHUVLRQ� RI� WKH�PHGLFLQDO� SURGXFW� LV� FDOOHG� LQWR� TXHVWLRQ� DQG� WKH� REMHFWLYH� RI
YHULI\LQJ� WKH� TXDOLW\�� HIILFDF\� DQG� QRQ�WR[LFLW\� RI� WKH� ROG� YHUVLRQ� FDQ� EH� DWWDLQHG� E\
RWKHU�� OHVV� UHVWULFWLYH� PHDVXUHV�� ,Q� SDUWLFXODU�� WKH� &RXUW� REVHUYHG� WKDW
SKDUPDFRYLJLODQFH�FDQ�RUGLQDULO\�EH�JXDUDQWHHG�WKURXJK�FRRSHUDWLRQ�ZLWK�WKH�QDWLRQDO
DXWKRULWLHV�RI�WKH�RWKHU�0HPEHU�6WDWHV�E\�PHDQV�RI�DFFHVV�WR�WKH�GRFXPHQWV�DQG�GDWD
SURGXFHG�E\� WKH�PDQXIDFWXUHU�RU�RWKHU�FRPSDQLHV� LQ� WKH�VDPH�JURXS�� UHODWLQJ� WR� WKH
ROG�YHUVLRQ�LQ�WKH�0HPEHU�6WDWHV�LQ�ZKLFK�WKDW�YHUVLRQ�FRQWLQXHV�WR�EH�PDUNHWHG�RQ�WKH
EDVLV�RI�D�PDUNHWLQJ�DXWKRULVDWLRQ�VWLOO�LQ�IRUFH�

7KH� &RXUW� FRQVLGHUHG� LW� FRQFHLYDEOH� WKDW� WKHUH� PD\� EH� UHDVRQV� UHODWLQJ� WR� WKH
SURWHFWLRQ� RI� SXEOLF� KHDOWK� ZKLFK� UHTXLUH� WKDW� D� SDUDOOHO� LPSRUW� OLFHQFH� IRU� PHGLFLQDO
SURGXFWV� EH� QHFHVVDULO\� OLQNHG� WR� D� PDUNHWLQJ� DXWKRULVDWLRQ� RI� UHIHUHQFH�� ,W� IRXQG�
KRZHYHU�� WKDW� QR� VXFK� UHDVRQV� HPHUJHG� IURP� WKH� REVHUYDWLRQV� VXEPLWWHG� WR� LW�� 7KH
&RXUW�VWDWHG�WKDW� LI� LW�FDQ�EH�GHPRQVWUDWHG�WKDW� WKHUH� LV� LQ� IDFW�D� ULVN� WR�SXEOLF�KHDOWK
DULVLQJ� IURP� WKH� FRH[LVWHQFH� RI� WZR� YHUVLRQV� RI� WKH� VDPH� PHGLFLQDO� SURGXFW� RQ� WKH
VDPH�PDUNHW��VXFK�D�ULVN�PD\�MXVWLI\�UHVWULFWLRQV�RQ�LPSRUWDWLRQ���:KLOH�WKH�TXHVWLRQ�RI
WKH�H[LVWHQFH�DQG�WKH�UHDOLW\�RI�WKDW�ULVN��ZKLFK�D�PHUH�DVVHUWLRQ�E\� WKH�KROGHU�RI� WKH
PDUNHWLQJ� DXWKRULVDWLRQ� GRHV� QRW� VXIILFH� WR� UHVROYH�� LV� D� PDWWHU� SULPDULO\� IRU� WKH
FRPSHWHQW� DXWKRULWLHV� RI� WKH� 0HPEHU� 6WDWH� RI� LPSRUWDWLRQ� WR� GHWHUPLQH�� WKH� &RXUW
VXJJHVWHG�WKDW�DSSURSULDWH�ODEHOOLQJ�PD\�EH�VXIILFLHQW�WR�DYHUW�WKDW�ULVN�

&DVH� &�������� 0HUFN�� 6KDUS� 	� 'RKPH >����@� (&5� ,������ DQG� &DVH� &�������
%RHKULQJHU� ,QJHOKHLP� DQG� 2WKHUV >����@� (&5� ,������ SURYLGHG� WKH� &RXUW� ZLWK� WKH
RSSRUWXQLW\� WR� FODULI\� LWV� FDVH�ODZ� RQ� WKH� FRQGLWLRQV� ZKLFK� PXVW� EH� PHW� LQ� RUGHU� IRU
UHSDFNDJLQJ� RI� WUDGH�PDUNHG� SKDUPDFHXWLFDO� SURGXFWV� E\� D� SDUDOOHO� LPSRUWHU� WR� EH
ODZIXO��7KDW�FDVH�ODZ�ZKLFK�RULJLQDOO\�GHYHORSHG�ZLWK�UHJDUG�WR�$UWLFOH����(&��DQG�WKHQ
ZLWK� UHJDUG� WR�'LUHFWLYH��������((&� � UHFRJQLVHV� WKDW� WKH�SURSULHWRU� RI� D� WUDGH�PDUN
ULJKW�LV�MXVWLILHG��IRU�WKH�SXUSRVHV�RI�WKH�ILUVW�VHQWHQFH�RI�$UWLFOH����(&��LQ�SUHYHQWLQJ�D
SURGXFW�WR�ZKLFK�WKH�WUDGH�PDUN�KDV� ODZIXOO\�EHHQ�DSSOLHG� LQ�RQH�0HPEHU�6WDWH�IURP
EHLQJ�SXW�RQ� WKH�PDUNHW� LQ�DQRWKHU�0HPEHU�6WDWH�DIWHU� LW� KDV�EHHQ� UHSDFNHG� LQ�QHZ
SDFNDJLQJ� WR�ZKLFK� WKH� WUDGH�PDUN�KDV�EHHQ�DIIL[HG�E\�D� WKLUG�SDUW\��+RZHYHU�� VXFK
� )LUVW�&RXQFLO�'LUHFWLYH��������((&�RI����'HFHPEHU������ WR�DSSUR[LPDWH� WKH� ODZV�RI� WKH�0HPEHU

6WDWHV�UHODWLQJ�WR�WUDGH�PDUNV��2-������/�����S����
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SUHYHQWLRQ�RI�PDUNHWLQJ�FRQVWLWXWHV�D�GLVJXLVHG� UHVWULFWLRQ�RQ� WUDGH�EHWZHHQ�0HPEHU
6WDWHV�� ZKHUH� LW� LV� HVWDEOLVKHG�� LQ� SDUWLFXODU�� WKDW� LW� ZRXOG� FRQWULEXWH� WR� WKH� DUWLILFLDO
SDUWLWLRQLQJ� RI� WKH� PDUNHWV� EHWZHHQ� 0HPEHU� 6WDWHV�� ,Q� -RLQHG� &DVHV� &��������
&��������DQG�&��������%ULVWRO�0\HUV�6TXLEE�DQG�2WKHUV >����@�(&5�,������DQG�&DVH
&�������� 8SMRKQ >����@� (&5� ,������� WKH� &RXUW� PDGH� LW� FOHDU� WKDW�� LQ� FHUWDLQ
FLUFXPVWDQFHV�� ZKHUH� UHSDFNDJLQJ� RI� SKDUPDFHXWLFDO� SURGXFWV� LV� QHFHVVDU\� WR� DOORZ
WKH� SURGXFW� LPSRUWHG� LQ� SDUDOOHO� WR� EH�PDUNHWHG� LQ� WKH� LPSRUWLQJ� 6WDWH� RSSRVLWLRQ� WR
UHSDFNDJLQJ�LV�WR�EH�UHJDUGHG�DV�FRQVWLWXWLQJ�DUWLILFLDO�SDUWLWLRQLQJ�RI�PDUNHWV�

7KH�IXQGDPHQWDO�TXHVWLRQ�UDLVHG�LQ�0HUFN��6KDUS�	�'RKPH DQG�%RHKULQJHU�,QJHOKHLP
DQG�2WKHUV FRQFHUQHG�WKH�UHTXLUHPHQW�WKDW�WKH�UHSDFNDJLQJ�EH�QHFHVVDU\��7KH�&RXUW
KHOG� WKDW� UHSODFHPHQW�SDFNDJLQJ�RI�SKDUPDFHXWLFDO�SURGXFWV� LV�REMHFWLYHO\�QHFHVVDU\
ZLWKLQ�WKH�PHDQLQJ�RI�LWV�FDVH�ODZ�LI��ZLWKRXW�VXFK�UHSDFNDJLQJ��HIIHFWLYH�DFFHVV�WR�WKH
PDUNHW� FRQFHUQHG�� RU� WR� D� VXEVWDQWLDO� SDUW� RI� WKDW�PDUNHW��PXVW� EH� FRQVLGHUHG� WR� EH
KLQGHUHG�DV�WKH�UHVXOW�RI�VWURQJ�UHVLVWDQFH�IURP�D�VLJQLILFDQW�SURSRUWLRQ�RI�FRQVXPHUV�WR
UHODEHOOHG�SKDUPDFHXWLFDO�SURGXFWV�

,Q�DGGLWLRQ��LQ�%RHKULQJHU�,QJHOKHLP�DQG�2WKHUV��WKH�&RXUW�FRQILUPHG�WKDW�WR�EH�HQWLWOHG
WR� UHSDFNDJH� WUDGH�PDUNHG�SKDUPDFHXWLFDO�SURGXFWV��D�SDUDOOHO� LPSRUWHU�PXVW�� LQ�DQ\
HYHQW�� IXOILO� WKH� UHTXLUHPHQW� RI� SULRU� QRWLFH�� DQG� DGGHG� WKDW� LW� LV� LQFXPEHQW� RQ� WKH
SDUDOOHO�LPSRUWHU�LWVHOI�WR�JLYH�QRWLFH�WR�WKH�WUDGH�PDUN�SURSULHWRU��,W�LV�QRW�VXIILFLHQW�WKDW
WKH�SURSULHWRU�EH�QRWLILHG�RI�WKH�LQWHQGHG�UHSDFNDJLQJ�E\�RWKHU�VRXUFHV��7KH�WUDGH�PDUN
SURSULHWRU� PXVW� EH� DOORZHG� D� 
UHDVRQDEOH� WLPH
�� ZKLFK� LV� WR� EH� GHWHUPLQHG� E\� WKH
QDWLRQDO�FRXUW��LQ�ZKLFK�WR�UHDFW��$V�JXLGDQFH�IRU�WKH�FDVH�DW�LVVXH��WKH�&RXUW�VXJJHVWHG
WKDW� D� SHULRG� RI� ��� ZRUNLQJ� GD\V� VHHPHG� DSSURSULDWH�� JLYHQ� WKH� HYLGHQFH� LQ� WKH
GRFXPHQWV�EHIRUH�LW�

�� ,Q�WKH�ILHOG�RI�IUHHGRP�RI�PRYHPHQW IRU�ZRUNHUV��WKUHH�FDVHV�VKRXOG�EH�QRWHG�

,Q�&DVH�&�������*RWWDUGR >����@�(&5�,������WKH�&RXUW�KHOG�WKDW�
WKH�FRPSHWHQW�VRFLDO
VHFXULW\�DXWKRULWLHV�RI�RQH�0HPEHU�6WDWH�>WKH�,WDOLDQ�5HSXEOLF�LQ�WKH�FDVH�DW�LVVXH�LQ�WKH
PDLQ�SURFHHGLQJV@�DUH�UHTXLUHG��SXUVXDQW�WR�WKHLU�&RPPXQLW\�REOLJDWLRQV�XQGHU�$UWLFOH
�� (&�� WR� WDNH� DFFRXQW�� IRU� SXUSRVHV� RI� DFTXLULQJ� WKH� ULJKW� WR� ROG�DJH� EHQHILWV�� RI
SHULRGV�RI�LQVXUDQFH�FRPSOHWHG�LQ�D�QRQ�PHPEHU�FRXQWU\�>WKH�6ZLVV�&RQIHGHUDWLRQ�LQ
WKH�PDLQ�SURFHHGLQJV@�E\�D�QDWLRQDO�RI�D�VHFRQG�0HPEHU�6WDWH�>WKH�)UHQFK�5HSXEOLF�LQ
WKH� PDLQ� SURFHHGLQJV@� LQ� FLUFXPVWDQFHV� ZKHUH�� XQGHU� LGHQWLFDO� FRQGLWLRQV� RI
FRQWULEXWLRQ��WKRVH�FRPSHWHQW�DXWKRULWLHV�ZLOO�WDNH�LQWR�DFFRXQW�VXFK�SHULRGV�ZKHUH�WKH\
KDYH� EHHQ� FRPSOHWHG� E\� QDWLRQDOV� RI� WKH� ILUVW� 0HPEHU� 6WDWH� SXUVXDQW� WR� D� ELODWHUDO
LQWHUQDWLRQDO�FRQYHQWLRQ�FRQFOXGHG�EHWZHHQ� WKDW�0HPEHU�6WDWH�DQG� WKH�QRQ�PHPEHU
FRXQWU\
��SDUDJUDSK�����

7R� UHDFK� WKDW� FRQFOXVLRQ�� WKH� &RXUW� GHGXFHG� IURP� LWV� FDVH�ODZ� �LQ� SDUWLFXODU� &DVH
&��������6DLQW�*REDLQ�=1 >����@�(&5�,�������WKDW�
ZKHQ�JLYLQJ�HIIHFW�WR�FRPPLWPHQWV
DVVXPHG�XQGHU�LQWHUQDWLRQDO�DJUHHPHQWV��EH�LW�DQ�DJUHHPHQW�EHWZHHQ�0HPEHU�6WDWHV
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RU�DQ�DJUHHPHQW� EHWZHHQ�D�0HPEHU�6WDWH� DQG�RQH�RU�PRUH�QRQ�PHPEHU� FRXQWULHV�
0HPEHU�6WDWHV�DUH�UHTXLUHG��VXEMHFW�WR�WKH�SURYLVLRQV�RI�$UWLFOH���� (&��WR�FRPSO\�ZLWK
WKH� REOLJDWLRQV� WKDW� &RPPXQLW\� ODZ� LPSRVHV� RQ� WKHP
� �SDUDJUDSK� ����� $FFRUGLQJO\�
ZKHQ�D�0HPEHU�6WDWH�FRQFOXGHV�D�ELODWHUDO�LQWHUQDWLRQDO�FRQYHQWLRQ�RQ�VRFLDO�VHFXULW\
ZLWK�D�QRQ�PHPEHU�FRXQWU\��WKH�IXQGDPHQWDO�SULQFLSOH�RI�HTXDO�WUHDWPHQW�UHTXLUHV�WKDW
WKDW�0HPEHU�6WDWH�JUDQW� QDWLRQDOV� RI� RWKHU�0HPEHU�6WDWHV� WKH� VDPH�DGYDQWDJHV�DV
WKRVH� ZKLFK� LWV� RZQ� QDWLRQDOV� HQMR\� XQGHU� WKDW� FRQYHQWLRQ� XQOHVV� LW� FDQ� SURYLGH
REMHFWLYH�MXVWLILFDWLRQ�IRU�UHIXVLQJ�WR�GR�VR�

,Q� &DVH� &�������� 05$; >����@� (&5� ,������ WKH� &RXUW� LQWHUSUHWHG� &RPPXQLW\
OHJLVODWLRQ� RQ� IUHHGRP� RI� PRYHPHQW� IRU� ZRUNHUV�� IUHHGRP� WR� SURYLGH� VHUYLFHV� DQG
IUHHGRP�RI� HVWDEOLVKPHQW� � LQ� RUGHU� WR� HQDEOH� WKH�%HOJLDQ�&RQVHLO� G
eWDW� �&RXQFLO� RI
6WDWH��WR�DVVHVV�WKH�FRPSDWLELOLW\�ZLWK�&RPPXQLW\�ODZ�RI�QDWLRQDO�OHJLVODWLRQ�FRQFHUQLQJ
WKH�SURFHGXUH�IRU�SXEOLFDWLRQ�RI�EDQQV�RI�PDUULDJH�DQG�WKH�GRFXPHQWV�ZKLFK�PXVW�EH
SURGXFHG�LQ�RUGHU�WR�REWDLQ�D�YLVD�IRU�WKH�SXUSRVH�RI�FRQWUDFWLQJ�D�PDUULDJH�RU�WR�REWDLQ
D� YLVD� IRU� WKH� SXUSRVH� RI� UHXQLWLQJ� D� IDPLO\� RQ� WKH� EDVLV� RI� D� PDUULDJH� FRQWUDFWHG
DEURDG�

7KH� &RXUW� EHJDQ� E\� UHFDOOLQJ� WKDW� WKH� &RPPXQLW\� OHJLVODWLRQ� FRQFHUQHG� LV� QRW
DSSOLFDEOH� WR� VLWXDWLRQV�QRW�SUHVHQWLQJ�DQ\� OLQN� WR� DQ\�RI� WKH� VLWXDWLRQV�HQYLVDJHG�E\
&RPPXQLW\�ODZ��,W�KHOG�WKDW��LQ�YLHZ�RI�WKH�LPSRUWDQFH�ZKLFK�WKH�&RPPXQLW\�OHJLVODWXUH
KDV� DWWDFKHG� WR� WKH� SURWHFWLRQ� RI� IDPLO\� OLIH�� RQ� D� SURSHU� FRQVWUXFWLRQ� RI� $UWLFOH� �� RI
'LUHFWLYH���������$UWLFOH���RI�'LUHFWLYH��������DQG�5HJXODWLRQ�1R����������UHDG�LQ�WKH
OLJKW�RI�WKH�SULQFLSOH�RI�SURSRUWLRQDOLW\��D�0HPEHU�6WDWH�PD\�QRW�VHQG�EDFN�DW�WKH�ERUGHU
D�WKLUG�FRXQWU\�QDWLRQDO�ZKR�LV�PDUULHG�WR�D�QDWLRQDO�RI�D�0HPEHU�6WDWH�DQG�DWWHPSWV�WR
HQWHU� LWV�WHUULWRU\�ZLWKRXW�EHLQJ� LQ�SRVVHVVLRQ�RI�D�YDOLG� LGHQWLW\�FDUG�RU�SDVVSRUW�RU�� LI
QHFHVVDU\��D�YLVD��ZKHUH�KH�LV�DEOH�WR�SURYH�KLV�LGHQWLW\�DQG�WKH�FRQMXJDO�WLHV�DQG�WKHUH
LV� QR� HYLGHQFH� WR� HVWDEOLVK� WKDW� KH� UHSUHVHQWV� D� ULVN� WR� WKH� UHTXLUHPHQWV� RI� SXEOLF
SROLF\�� SXEOLF� VHFXULW\� RU� SXEOLF� KHDOWK�� VLQFH�� LQ� VXFK� FLUFXPVWDQFHV�� WR� UHIXVH� WKDW
SHUVRQ�HQWU\�DW�WKH�ERUGHU�ZRXOG�LQ�DQ\�HYHQW�EH�GLVSURSRUWLRQDWH�

7KH�&RXUW�WKHQ�KHOG�WKDW�$UWLFOH���RI�'LUHFWLYH��������DQG�$UWLFOH���RI�'LUHFWLYH�������
GR�QRW�SHUPLW�D�0HPEHU�6WDWH� WR� UHIXVH� LVVXH�RI�D� UHVLGHQFH�SHUPLW� DQG� WR� LVVXH�DQ
H[SXOVLRQ� RUGHU� DJDLQVW� D� WKLUG� FRXQWU\� QDWLRQDO� ZKR� LV� DEOH� WR� IXUQLVK� SURRI� RI� KLV
LGHQWLW\�DQG�RI�KLV�PDUULDJH�WR�D�QDWLRQDO�RI�D�0HPEHU�6WDWH��RQ�WKH�VROH�JURXQG�WKDW�KH
� $UWLFOHV� ������ ����� DQG� ����� RI� &RXQFLO� 'LUHFWLYH� �������((&� RI� ��� )HEUXDU\� ����� RQ� WKH

FRRUGLQDWLRQ� RI� VSHFLDO� PHDVXUHV� FRQFHUQLQJ� WKH� PRYHPHQW� DQG� UHVLGHQFH� RI� IRUHLJQ� QDWLRQDOV
ZKLFK�DUH�MXVWLILHG�RQ�JURXQGV�RI�SXEOLF�SROLF\��SXEOLF�VHFXULW\�RU�SXEOLF�KHDOWK��2-��(QJOLVK�6SHFLDO
(GLWLRQ������������S� ������$UWLFOHV���DQG���RI�&RXQFLO�'LUHFWLYH��������((&�RI����2FWREHU������RQ
WKH� DEROLWLRQ� RI� UHVWULFWLRQV� RQ� PRYHPHQW� DQG� UHVLGHQFH� ZLWKLQ� WKH� &RPPXQLW\� IRU� ZRUNHUV� RI
0HPEHU�6WDWHV�DQG�WKHLU�IDPLOLHV��2-��(QJOLVK�6SHFLDO�(GLWLRQ�������,,���S�������$UWLFOHV���DQG���RI
'LUHFWLYH���������&RXQFLO�5HJXODWLRQ��(&��1R���������RI����6HSWHPEHU������GHWHUPLQLQJ�WKH�WKLUG
FRXQWULHV�ZKRVH�QDWLRQDOV�PXVW�EH�LQ�SRVVHVVLRQ�RI�YLVDV�ZKHQ�FURVVLQJ�WKH�H[WHUQDO�ERUGHUV�RI�WKH
0HPEHU�6WDWHV��2-������/�����S� ���



&RXUW�RI�-XVWLFH 3URFHHGLQJV

��

KDV�HQWHUHG�WKH�WHUULWRU\�RI�WKH�0HPEHU�6WDWH�FRQFHUQHG�XQODZIXOO\��6XFK�D�UHIXVDO�DQG
H[SXOVLRQ� RUGHU� ZRXOG� LPSDLU� WKH� YHU\� VXEVWDQFH� RI� WKH� ULJKW� RI� UHVLGHQFH� GLUHFWO\
FRQIHUUHG�E\�&RPPXQLW\�ODZ�DQG�ZRXOG�EH�PDQLIHVWO\�GLVSURSRUWLRQDWH�WR�WKH�JUDYLW\�RI
WKH�LQIULQJHPHQW��7KH�&RXUW�DOVR�FRQVLGHUHG�WKDW�'LUHFWLYHV����������������DQG�������
SUHFOXGH�D�0HPEHU�6WDWH�IURP�UHIXVLQJ�WR� LVVXH�D�UHVLGHQFH�SHUPLW� WR�D�WKLUG�FRXQWU\
QDWLRQDO�ZKR�LV�PDUULHG�WR�D�QDWLRQDO�RI�D�0HPEHU�6WDWH�DQG�ZKR�HQWHUHG�WKH�WHUULWRU\
RI� WKDW� 0HPEHU� 6WDWH� ODZIXOO\�� DQG� IURP� LVVXLQJ� DQ� RUGHU� H[SHOOLQJ� KLP� IURP� WKH
WHUULWRU\�� RQ� WKH� VROH� JURXQG� WKDW� KLV� YLVD� H[SLUHG� EHIRUH� KH� DSSOLHG� IRU� D� UHVLGHQFH
SHUPLW�� )LQDOO\�� WKH� &RXUW� KHOG� WKDW� 'LUHFWLYH� ������� FRQIHUV� RQ� D� IRUHLJQ� QDWLRQDO
PDUULHG�WR�D�QDWLRQDO�RI�D�0HPEHU�6WDWH�WKH�ULJKW�WR�UHIHU�WR�WKH�FRPSHWHQW�DXWKRULW\�D
GHFLVLRQ�UHIXVLQJ�WR�LVVXH�D�ILUVW�UHVLGHQFH�SHUPLW�RU�RUGHULQJ�KLV�H[SXOVLRQ�EHIRUH�WKH
LVVXH�RI�WKH�SHUPLW��LQFOXGLQJ�ZKHUH�KH�LV�QRW�LQ�SRVVHVVLRQ�RI�DQ�LGHQWLW\�GRFXPHQW�RU
ZKHUH��UHTXLULQJ�D�YLVD��KH�KDV�HQWHUHG�WKH�WHUULWRU\�RI�D�0HPEHU�6WDWH�ZLWKRXW�RQH�RU
KDV�UHPDLQHG�WKHUH�DIWHU�LWV�H[SLU\�

,Q� 2WHL]D� 2OD]DEDO �MXGJPHQW� RI� ��� 1RYHPEHU� ����� LQ� &DVH� &��������� QRW� \HW
SXEOLVKHG�LQ�WKH�(&5���D�SUHOLPLQDU\�UXOLQJ�ZDV�UHTXHVWHG�IURP�WKH�&RXUW�RQ� LQWHU�DOLD�
WKH�LQWHUSUHWDWLRQ�RI�$UWLFOHV����(&�����(&�DQG����(&�ZLWK�UHJDUG�WR�PHDVXUHV�OLPLWLQJ
D�ULJKW�RI�UHVLGHQFH�WR�D�SDUW�RI�WKH�WHUULWRU\�RI�D�0HPEHU�6WDWH��7KH�PDLQ�SURFHHGLQJV
ZHUH�EHWZHHQ�WKH�)UHQFK�0LQLVWHU�IRU�WKH�,QWHULRU�DQG�0U�2WHL]D�2OD]DEDO��D�6SDQLVK
QDWLRQDO��7KH�ODWWHU�KDG�EHHQ�UHIXVHG�WKH�ULJKW�WR�UHVLGH�LQ�SDUW�RI�)UDQFH�RQ�WKH�EDVLV
RI�SROLFH� UHSRUWV� LQGLFDWLQJ� WKDW�KH�PDLQWDLQHG� UHODWLRQV�ZLWK� WKH� WHUURULVW� RUJDQLVDWLRQ
(7$�� ,Q� ������ KH� KDG� EHHQ� FRQYLFWHG� RI� FRQVSLUDF\� WR� GLVWXUE� SXEOLF� RUGHU� E\
LQWLPLGDWLRQ�RU�WHUURU�

$V� D� SUHOLPLQDU\� SRLQW�� WKH�&RXUW� REVHUYHG� WKDW� VLQFH�0U�2WHL]D�2OD]DEDO� KDG� EHHQ
HPSOR\HG� LQ� )UDQFH� GXULQJ� WKH�ZKROH� RI� WKH� SHULRG� UHOHYDQW� IRU� WKH� SXUSRVHV� RI� WKH
PDLQ�SURFHHGLQJV��KLV�FDVH�FDPH�ZLWKLQ�WKH�VFRSH�RI�$UWLFOH����(&��,W� WKHQ�H[DPLQHG
ZKHWKHU�UHVWULFWLQJ�WKH�ULJKW�RI�UHVLGHQFH�WR�D�SDUW�RI�QDWLRQDO�WHUULWRU\�FRXOG�EH�
MXVWLILHG
RQ� JURXQGV� RI� SXEOLF� SROLF\�� SXEOLF� VHFXULW\� RU� SXEOLF� KHDOWK
� ZLWKLQ� WKH� PHDQLQJ� RI
$UWLFOH�������(&�� ,W� UHIHUUHG�WR� LWV� MXGJPHQW� LQ�&DVH�������5XWLOL >����@�(&5������� LQ
ZKLFK�LW�KDG�UXOHG�WKDW�
PHDVXUHV�UHVWULFWLQJ�WKH�ULJKW�RI�UHVLGHQFH�ZKLFK�DUH�OLPLWHG�WR
SDUW�RQO\�RI�WKH�QDWLRQDO�WHUULWRU\�PD\�QRW�EH�LPSRVHG�E\�D�0HPEHU�6WDWH�RQ�QDWLRQDOV
RI�RWKHU�0HPEHU�6WDWHV�ZKR�DUH�VXEMHFW� WR�WKH�SURYLVLRQV�RI� WKH�7UHDW\�H[FHSW� LQ� WKH
FDVHV�DQG�FLUFXPVWDQFHV�LQ�ZKLFK�VXFK�PHDVXUHV�PD\�EH�DSSOLHG�WR�QDWLRQDOV�RI�WKH
6WDWH�FRQFHUQHG
��+RZHYHU��WKH�&RXUW��DIWHU�UHFDOOLQJ�WKH�EDFNJURXQG�WR�5XWLOL��SRLQWHG
RXW�WKDW� LQ� WKH�SUHVHQW�FDVH� WKH�SXEOLF�RUGHU�PHDVXUHV�ZHUH�WDNHQ�DJDLQVW�0U�2WHL]D
2OD]DEDO� EHFDXVH� KH� IRUPHG� SDUW� RI� DQ� DUPHG� DQG� RUJDQLVHG� JURXS� ZKRVH� DFWLYLW\
FRQVWLWXWHG� D� WKUHDW� WR� SXEOLF� RUGHU� LQ� )UHQFK� WHUULWRU\� DQG� WKDW� SUHYHQWLRQ� RI� VXFK
DFWLYLW\� FDQ� EH� UHJDUGHG� DV� IDOOLQJ� ZLWKLQ� WKH�PDLQWHQDQFH� RI� SXEOLF� VHFXULW\�� ,W� DOVR
REVHUYHG�WKDW�WKH�QDWLRQDO�FRXUW�VWDUWHG�IURP�WKH�SUHPLVV�WKDW�UHDVRQV�RI�SXEOLF�RUGHU
SUHFOXGHG�0U�2WHL]D�2OD]DEDO
V�UHVLGHQFH�LQ�SDUW�RI�QDWLRQDO�WHUULWRU\��DQG�WKDW��ZLWKRXW
WKH� SRVVLELOLW\� RI� LPSRVLQJ� D� PHDVXUH� SURKLELWLQJ� UHVLGHQFH� LQ� WKDW� SDUW� RI� QDWLRQDO
WHUULWRU\�� VXFK� UHDVRQV� FRXOG� MXVWLI\� D�PHDVXUH� SURKLELWLQJ� UHVLGHQFH� LQ� WKH� ZKROH� RI
QDWLRQDO� WHUULWRU\��+DYLQJ� UHJDUG� WR� WKRVH� FLUFXPVWDQFHV�� WKH�&RXUW� LQWHUSUHWHG�$UWLFOH



3URFHHGLQJV &RXUW�RI�-XVWLFH

��

������ (&�� VWDWLQJ�� ILUVW�� WKDW� LW� GRHV� QRW� IROORZ� IURP� WKH� ZRUGLQJ� RI� $UWLFOH� ������ WKDW
OLPLWDWLRQV�RQ�WKH�IUHHGRP�RI�PRYHPHQW�RI�ZRUNHUV�MXVWLILHG�RQ�JURXQGV�RI�SXEOLF�SROLF\
PXVW�DOZD\V�KDYH�WKH�VDPH�WHUULWRULDO�VFRSH�DV�ULJKWV�FRQIHUUHG�E\�WKDW�SURYLVLRQ��7KH
&RXUW� WKHQ�SRLQWHG�RXW� WKDW�� DFFRUGLQJ� WR� LWV� FDVH�ODZ�� 
WKH� UHVHUYDWLRQV� FRQWDLQHG� LQ
$UWLFOH� >��� (&@� DQG� $UWLFOH� >��� (&@� SHUPLW� 0HPEHU� 6WDWHV� WR� DGRSW�� ZLWK� UHVSHFW� WR
QDWLRQDOV� RI� RWKHU�0HPEHU� 6WDWHV�� DQG� LQ� SDUWLFXODU� RQ� WKH� JURXQGV� RI� SXEOLF� SROLF\�
PHDVXUHV�ZKLFK� WKH\�FDQQRW�DSSO\� WR� WKHLU�RZQ�QDWLRQDOV�� LQDVPXFK�DV� WKH\�KDYH�QR
DXWKRULW\� WR� H[SHO� WKH� ODWWHU� IURP� WKH� WHUULWRU\� RU� WR� GHQ\� WKHP� DFFHVV� WKHUHWR

�SDUDJUDSK������,W�FRQFOXGHG�WKDW�
LQ�VLWXDWLRQV�ZKHUH�QDWLRQDOV�RI�RWKHU�0HPEHU�6WDWHV
DUH� OLDEOH� WR� GHSRUWDWLRQ� RU� SURKLELWLRQ� RI� UHVLGHQFH�� WKH\� DUH� DOVR� FDSDEOH� RI� EHLQJ
VXEMHFW� WR� OHVV� VHYHUH� PHDVXUHV� FRQVLVWLQJ� RI� SDUWLDO� UHVWULFWLRQV� RQ� WKHLU� ULJKW� RI
UHVLGHQFH��MXVWLILHG�RQ�JURXQGV�RI�SXEOLF�SROLF\��ZLWKRXW�LW�EHLQJ�QHFHVVDU\�WKDW�LGHQWLFDO
PHDVXUHV� EH� FDSDEOH� RI� EHLQJ� DSSOLHG� E\� WKH�0HPEHU� 6WDWH� LQ� TXHVWLRQ� WR� LWV� RZQ
QDWLRQDOV
��SDUDJUDSK������7KH�&RXUW�WKHUHIRUH�UXOHG�WKDW�QHLWKHU�$UWLFOH����(&�QRU�WKH
SURYLVLRQV� RI� VHFRQGDU\� OHJLVODWLRQ� ZKLFK� LPSOHPHQW� WKH� IUHHGRP� RI� PRYHPHQW� IRU
ZRUNHUV�SUHFOXGH�D�0HPEHU�6WDWH�IURP�LPSRVLQJ��LQ�UHODWLRQ�WR�D�PLJUDQW�ZRUNHU�ZKR�LV
D�QDWLRQDO�RI�DQRWKHU�0HPEHU�6WDWH��SXEOLF�RUGHU�RU�SXEOLF�VHFXULW\�PHDVXUHV� OLPLWLQJ
WKDW� ZRUNHU
V� ULJKW� RI� UHVLGHQFH� WR� D� SDUW� RI� QDWLRQDO� WHUULWRU\�� SURYLGHG� WKDW�� �L�� VXFK
DFWLRQ� LV� MXVWLILHG�E\�UHDVRQV�RI�SXEOLF�RUGHU�RU�SXEOLF�VHFXULW\�EDVHG�RQ�KLV� LQGLYLGXDO
FRQGXFW�� �LL�� E\� UHDVRQ� RI� WKHLU� VHULRXVQHVV�� WKRVH� UHDVRQV� FRXOG� RWKHUZLVH� JLYH� ULVH
RQO\�WR�D�PHDVXUH�SURKLELWLQJ�KLP�IURP�UHVLGLQJ�LQ��RU�EDQLVKLQJ�KLP�IURP��WKH�ZKROH�RI
WKH�QDWLRQDO�WHUULWRU\��DQG��LLL��WKH�FRQGXFW�ZKLFK�WKH�0HPEHU�6WDWH�FRQFHUQHG�ZLVKHV�WR
SUHYHQW� JLYHV� ULVH�� LQ� WKH� FDVH� RI� LWV� RZQ� QDWLRQDOV�� WR� SXQLWLYH� PHDVXUHV� RU� RWKHU
JHQXLQH�DQG�HIIHFWLYH�PHDVXUHV�GHVLJQHG�WR�FRPEDW�LW�

�� 6R�IDU�DV�FRQFHUQV�IUHHGRP�RI�HVWDEOLVKPHQW��ILUVW�RI�DOO�WKH�MXGJPHQW�RI���1RYHPEHU
����� LQ� &DVH� &�������� hEHUVHHULQJ�� QRW� \HW� SXEOLVKHG� LQ� WKH� (&5�� VKRXOG� EH
PHQWLRQHG�� ,Q� WKDW�FDVH�� WKH�&RXUW�KHOG� WKDW�ZKHUH�D�FRPSDQ\�IRUPHG� LQ�DFFRUGDQFH
ZLWK�WKH�ODZ�RI�D�0HPEHU�6WDWH�LQ�ZKLFK�LW�KDV�LWV�UHJLVWHUHG�RIILFH�LV�GHHPHG��XQGHU�WKH
ODZ�RI�D�VHFRQG�0HPEHU�6WDWH��WR�KDYH�PRYHG�LWV�DFWXDO�FHQWUH�RI�DGPLQLVWUDWLRQ�WR�WKDW
VHFRQG�0HPEHU� 6WDWH�� $UWLFOHV� ��� (&� DQG� ��� (&� RQ� WKH� IUHHGRP� RI� HVWDEOLVKPHQW
SUHFOXGH� WKH� VHFRQG� 0HPEHU� 6WDWH� IURP� GHQ\LQJ� WKH� FRPSDQ\� OHJDO� FDSDFLW\� DQG�
FRQVHTXHQWO\��WKH�FDSDFLW\�WR�EULQJ�OHJDO�SURFHHGLQJV�EHIRUH�LWV�QDWLRQDO�FRXUWV�IRU�WKH
SXUSRVH�RI�HQIRUFLQJ�ULJKWV�XQGHU�D�FRQWUDFW�ZLWK�D�FRPSDQ\�HVWDEOLVKHG�LQ�WKH�VHFRQG
0HPEHU�6WDWH�

,Q�UHDFKLQJ�WKDW�FRQFOXVLRQ��WKH�&RXUW�FRQVLGHUHG� WKDW�VXFK�D�GHQLDO�RI� OHJDO�FDSDFLW\
FRQVWLWXWHV�D�UHVWULFWLRQ�RQ�IUHHGRP�RI�HVWDEOLVKPHQW�ZKLFK�LV��LQ�SULQFLSOH��LQFRPSDWLEOH
ZLWK� $UWLFOHV� ��� (&� DQG� ��� (&�� ,W� IRXQG� WKDW� LW� LV� QRW� LQFRQFHLYDEOH� WKDW� RYHUULGLQJ
UHTXLUHPHQWV�UHODWLQJ�WR�WKH�JHQHUDO�LQWHUHVW��VXFK�DV�WKH�SURWHFWLRQ�RI�WKH�LQWHUHVWV�RI
FUHGLWRUV�� PLQRULW\� VKDUHKROGHUV�� HPSOR\HHV� DQG� HYHQ� WKH� WD[DWLRQ� DXWKRULWLHV�� PD\
MXVWLI\�UHVWULFWLRQV�RQ�IUHHGRP�RI�HVWDEOLVKPHQW��+RZHYHU��VXFK�REMHFWLYHV�FDQQRW�MXVWLI\
GHQ\LQJ� WKH� OHJDO� FDSDFLW\� DQG�� FRQVHTXHQWO\�� WKH� FDSDFLW\� WR� EH� D� SDUW\� WR� OHJDO
SURFHHGLQJV��RI�D�FRPSDQ\�SURSHUO\�LQFRUSRUDWHG�LQ�DQRWKHU�0HPEHU�6WDWH�LQ�ZKLFK�LW
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KDV�LWV�UHJLVWHUHG�RIILFH��6XFK�D�PHDVXUH�LV�WDQWDPRXQW�WR�DQ�RXWULJKW�QHJDWLRQ�RI� WKH
IUHHGRP�RI�HVWDEOLVKPHQW�FRQIHUUHG�E\�$UWLFOHV����(&�DQG����(&�

6HFRQGO\�� LQ� HLJKW� MXGJPHQWV� RI� �� 1RYHPEHU� ����� ± &DVH� &��������&RPPLVVLRQ Y
'HQPDUN�� &DVH� &�������� &RPPLVVLRQ Y� 6ZHGHQ�� &DVH� &�������� &RPPLVVLRQ Y
)LQODQG�� &DVH� &�������� &RPPLVVLRQ Y� %HOJLXP�� &DVH� &�������� &RPPLVVLRQ Y
/X[HPERXUJ�� &DVH� &�������� &RPPLVVLRQ� Y� $XVWULD�� &DVH� &�������� &RPPLVVLRQ Y
*HUPDQ\ DQG�&DVH�&��������&RPPLVVLRQ Y�8QLWHG�.LQJGRP��DOO�QRW�\HW�SXEOLVKHG� LQ
WKH�(&5��±�WKH�ILUVW�VHYHQ�RI�ZKLFK�DOVR�FRQFHUQHG�WKH�&RPPXQLW\
V�H[WHUQDO�UHODWLRQV
�VHH�VHFWLRQ����RI� WKLV�SDUW�RI� WKH�UHSRUW��� WKH�&RXUW�GHFODUHG� WKDW�E\�HQWHULQJ� LQWR�RU
PDLQWDLQLQJ� LQ�IRUFH��GHVSLWH�WKH�UHQHJRWLDWLRQ�RI�ELODWHUDO�DJUHHPHQWV�ZLWK� WKH�8QLWHG
6WDWHV�RI�$PHULFD�LQ�WKH�DLU�WUDQVSRUW�VHFWRU��WKH�
RSHQ�VNLHV
�DJUHHPHQWV���LQWHUQDWLRQDO
FRPPLWPHQWV�JUDQWLQJ�WKDW�QRQ�PHPEHU�FRXQWU\�WKH�ULJKW�WR�ZLWKGUDZ��VXVSHQG�RU�OLPLW
WUDIILF� ULJKWV� LQ� FDVHV�ZKHUH�DLU�FDUULHUV�GHVLJQDWHG�E\�HDFK�RI� WKRVH�0HPEHU�6WDWHV
ZHUH�QRW�RZQHG�E\�WKH�0HPEHU�6WDWH� LQ�TXHVWLRQ�RU�E\�QDWLRQDOV�RI�WKDW�6WDWH��WKRVH
0HPEHU�6WDWHV�KDG�IDLOHG�WR�IXOILO�WKHLU�REOLJDWLRQV�XQGHU�$UWLFOH����(&��,Q�UHDFKLQJ�WKDW
FRQFOXVLRQ�� WKH� &RXUW� UHIHUUHG� WR� LWV� FDVH�ODZ� RQ� WKH� REOLJDWLRQV� RI� 0HPEHU� 6WDWHV
ZKHQ� WKH\� QHJRWLDWH� WUHDWLHV� RQ� GRXEOH� WD[DWLRQ�ZLWK� QRQ�PHPEHU� FRXQWULHV� �VHH�� LQ
SDUWLFXODU�� 6DLQW�*REDLQ� =1�� FLWHG� DERYH�� SDUDJUDSK� ����� ,Q� WKH� FDVHV� LQ� SRLQW�� WKH
FODXVH�RQ�WKH�RZQHUVKLS�DQG�FRQWURO�RI�DLUOLQHV�SHUPLWWHG�WKH�8QLWHG�6WDWHV�RI�$PHULFD
WR�UHIXVH�RU�ZLWKGUDZ�OLFHQFHV�RU�DXWKRULVDWLRQV� LQ�UHVSHFW�RI�DQ�DLUOLQH�GHVLJQDWHG�E\
WKH�0HPEHU� 6WDWH� LQ� TXHVWLRQ� EXW� RI� ZKLFK� D� VXEVWDQWLDO� SDUW� RI� WKH� RZQHUVKLS� DQG
HIIHFWLYH�FRQWURO�ZDV�QRW�YHVWHG�LQ�WKDW�0HPEHU�6WDWH�RU�LQ�QDWLRQDOV�RI�WKDW�6WDWH�RU�RI
WKH�8QLWHG�6WDWHV��$LUOLQHV�RI�RWKHU�0HPEHU�6WDWHV�FRXOG�DOZD\V�EH�H[FOXGHG�IURP�WKH
EHQHILW�RI�VXFK�DQ�
RSHQ�VNLHV
�DJUHHPHQW��ZKLOH�WKDW�EHQHILW�ZDV�DVVXUHG�WR�WKH�DLUOLQHV
RI� WKH� 0HPEHU� 6WDWH� ZKLFK� KDG� FRQFOXGHG� WKH� DJUHHPHQW�� &RPPXQLW\� DLUOLQHV
WKHUHIRUH� VXIIHUHG� GLVFULPLQDWLRQ� ZKLFK� SUHYHQWHG� WKHP� IURP� EHQHILWLQJ� IURP� WKH
WUHDWPHQW� ZKLFK� WKH� KRVW� 0HPEHU� 6WDWH� DFFRUGHG� WR� LWV� RZQ� QDWLRQDOV�� 7KH� &RXUW
UHMHFWHG� WKH� SXEOLF� SROLF\� DQG� SXEOLF� VHFXULW\� MXVWLILFDWLRQV� SXW� IRUZDUG� E\� WKH
GHIHQGDQWV��7KH�FODXVH�FRQFHUQLQJ� WKH�RZQHUVKLS�DQG�FRQWURO�RI�DLUOLQHV�GLG�QRW� OLPLW
WKH� SRZHU� WR� UHIXVH� RU� ZLWKGUDZ� OLFHQFHV� RU� DXWKRULVDWLRQV� LQ� UHVSHFW� RI� DQ� DLUOLQH
GHVLJQDWHG�E\�WKH�RWKHU�SDUW\�VROHO\�WR�WKH�FDVH�ZKHUH�WKDW�DLUOLQH�UHSUHVHQWHG�D�WKUHDW
WR�SXEOLF�SROLF\�RU�SXEOLF�VHFXULW\��)XUWKHUPRUH��WKHUH�ZDV�QR�GLUHFW�OLQN�EHWZHHQ�VXFK�D
WKUHDW�DQG�JHQHUDOLVHG�GLVFULPLQDWLRQ�DJDLQVW�&RPPXQLW\�DLUOLQHV�

�� ,Q� WKH� ILHOG� RI� IUHHGRP� WR� SURYLGH� VHUYLFHV�� LW� LV� ZRUWK� EULHIO\� PHQWLRQLQJ� &DVH
&�������� 3RUWXJDLD� &RQVWUXo}HV >����@� (&5� ,������ ZKLFK� UDLVHG� WKH� LVVXH� RI� WKH
DSSOLFDELOLW\�RI�SURYLVLRQV�RI�D�FROOHFWLYH�DJUHHPHQW��GHFODUHG�WR�EH�RI�ELQGLQJ�JHQHUDO
DSSOLFDWLRQ� LQ� D� SDUWLFXODU� 0HPEHU� 6WDWH� DQG� OD\LQJ� GRZQ� D� PLQLPXP� ZDJH�� WR� DQ
XQGHUWDNLQJ�HVWDEOLVKHG� LQ�DQRWKHU�0HPEHU�6WDWH�ZKLFK�SRVWV� LWV�ZRUNHUV� WR� WKH� ILUVW
6WDWH�IRU�WKH�SXUSRVH�RI�SURYLGLQJ�VHUYLFHV�

7KH�&RXUW�H[DPLQHG�WKH�OHJLVODWLRQ�LQ�TXHVWLRQ�LQ�WKH�OLJKW�RI�$UWLFOHV����(&�DQG����(&�
,W�UHFDOOHG�LWV�FDVH�ODZ��IURP�ZKLFK�LW�LV�FOHDU�WKDW�
LQ�SULQFLSOH�&RPPXQLW\�ODZ�GRHV�QRW
SUHFOXGH�D�0HPEHU�6WDWH�IURP�UHTXLULQJ�DQ�XQGHUWDNLQJ�HVWDEOLVKHG�LQ�DQRWKHU�0HPEHU
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6WDWH�ZKLFK�SURYLGHV�VHUYLFHV� LQ� WKH� WHUULWRU\� RI� WKH� ILUVW�6WDWH� WR� SD\� LWV�ZRUNHUV� WKH
PLQLPXP� UHPXQHUDWLRQ� ODLG�GRZQ�E\� WKH�QDWLRQDO� UXOHV� RI� WKDW�6WDWH
� �SDUDJUDSK�����
7KH�&RXUW�FRQFOXGHG�WKDW�
LW�PD\�EH�DFNQRZOHGJHG�WKDW��LQ�SULQFLSOH��WKH�DSSOLFDWLRQ�E\
WKH� KRVW� 0HPEHU� 6WDWH� RI� LWV� PLQLPXP�ZDJH� OHJLVODWLRQ� WR� SURYLGHUV� RI� VHUYLFHV
HVWDEOLVKHG� LQ�DQRWKHU�0HPEHU�6WDWH� SXUVXHV�DQ�REMHFWLYH�RI� SXEOLF� LQWHUHVW�� QDPHO\
WKH�SURWHFWLRQ�RI�HPSOR\HHV
��SDUDJUDSK������+RZHYHU��WKH�&RXUW�FRQWLQXHG��
WKHUH�PD\
EH�FLUFXPVWDQFHV�LQ�ZKLFK�WKH�DSSOLFDWLRQ�RI�VXFK�UXOHV�ZRXOG�QRW�EH�LQ�FRQIRUPLW\�ZLWK
$UWLFOHV�>���(&�DQG����(&@
��SDUDJUDSK������7KH�DVVHVVPHQW�RI�WKRVH�FLUFXPVWDQFHV�LV
D� WDVN�IRU� WKH�QDWLRQDO�DXWKRULWLHV�RU��DV� WKH�FDVH�PD\�EH�� WKH�QDWLRQDO�FRXUWV��ZKLFK�
PRUH� VSHFLILFDOO\�� PXVW� 
GHWHUPLQH� ZKHWKHU�� FRQVLGHUHG� REMHFWLYHO\�� WKDW� OHJLVODWLRQ
SURYLGHV� IRU� WKH� SURWHFWLRQ� RI� SRVWHG� ZRUNHUV�� ,Q� WKDW� UHJDUG�� DOWKRXJK� WKH� GHFODUHG
LQWHQWLRQ� RI� WKH� OHJLVODWXUH� FDQQRW� EH� FRQFOXVLYH�� LW� PD\� QHYHUWKHOHVV� FRQVWLWXWH� DQ
LQGLFDWLRQ�DV�WR�WKH�REMHFWLYH�SXUVXHG�E\�WKH�OHJLVODWLRQ
��SDUDJUDSK�����

,Q�DQVZHU� WR�D�VHFRQG�TXHVWLRQ�VXEPLWWHG�E\� WKH�QDWLRQDO� FRXUW�� WKH�&RXUW� UXOHG� WKDW

WKH� IDFW� WKDW�� LQ� FRQFOXGLQJ� D� FROOHFWLYH� DJUHHPHQW� VSHFLILF� WR� RQH� XQGHUWDNLQJ�� D
GRPHVWLF� HPSOR\HU� FDQ� SD\� ZDJHV� ORZHU� WKDQ� WKH� PLQLPXP� ZDJH� ODLG� GRZQ� LQ� D
FROOHFWLYH� DJUHHPHQW� GHFODUHG� WR� EH� JHQHUDOO\� DSSOLFDEOH�� ZKLOVW� DQ� HPSOR\HU
HVWDEOLVKHG�LQ�DQRWKHU�0HPEHU�6WDWH�FDQQRW�GR�VR��FRQVWLWXWHV�DQ�XQMXVWLILHG�UHVWULFWLRQ
RQ�WKH�IUHHGRP�WR�SURYLGH�VHUYLFHV
��SDUDJUDSK�����

�� $V� UHJDUGV� WKH� IUHH� PRYHPHQW� RI� FDSLWDO�� WKH� 
JROGHQ� VKDUHV
� FDVHV� PXVW� EH
PHQWLRQHG��,Q�WKUHH�SDUDOOHO�FDVHV��&DVH�&��������&RPPLVVLRQ Y�3RUWXJDO >����@�(&5
,�������&DVH�&��������&RPPLVVLRQ Y�)UDQFH >����@�(&5�,������DQG�&DVH�&�������
&RPPLVVLRQ Y�%HOJLXP >����@�(&5�,��������WKH�&RXUW�H[DPLQHG�WKH�FRPSDWLELOLW\�ZLWK
&RPPXQLW\�ODZ�RI�FHUWDLQ�PHDVXUHV�E\�ZKLFK��LQ�WKRVH�WKUHH�0HPEHU�6WDWHV��WKH�6WDWH
UHWDLQHG�FHUWDLQ�ULJKWV�WR� LQWHUYHQH� LQ� WKH�DFWLYLWLHV�RI�VSHFLILF�XQGHUWDNLQJV�ZKLFK�KDG
EHHQ�SULYDWLVHG�RU�ZHUH�XQGHUJRLQJ�SULYDWLVDWLRQ�

6RPH� RI� WKH� PHDVXUHV� DW� LVVXH� LQ� &RPPLVVLRQ Y� 3RUWXJDO� LPSRVHG� OLPLWV� RQ� WKH
VKDUHKROGLQJV�RI�IRUHLJQ�QDWLRQDOV�LQ�SULYDWLVHG�XQGHUWDNLQJV��,Q�DGGLWLRQ��D�GHFUHH�ODZ
HVWDEOLVKHG�D�SURFHGXUH� IRU�SULRU�DXWKRULVDWLRQ�E\� WKH�0LQLVWHU� IRU�)LQDQFLDO�$IIDLUV�RI
DQ\�DFTXLVLWLRQ�E\�D�VLQJOH�QDWXUDO�RU� OHJDO�SHUVRQ�RI� VKDUHV�ZKLFK�ZRXOG� UHVXOW� LQ� D
VKDUHKROGLQJ� LQ� H[FHVV� RI� ���� RI� WKH� YRWLQJ� FDSLWDO� LQ� FRPSDQLHV�ZKLFK�ZHUH� WR� EH
UHSULYDWLVHG�

,Q�&RPPLVVLRQ Y�)UDQFH��WKH�DFWLRQ�FRQFHUQHG�D�GHFUHH�YHVWLQJ�LQ�WKH�)UHQFK�6WDWH�D

JROGHQ� VKDUH
� LQ� 6RFLpWp� QDWLRQDOH� (OI�$TXLWDLQH�� 7KH� ULJKWV� DWWDFKHG� WR� WKDW� 
JROGHQ
VKDUH
�LQFOXGHG�WKH�ULJKW�WR�DSSRLQW�WZR�PHPEHUV�RI�WKH�FRPSDQ\
V�ERDUG�RI�GLUHFWRUV��,W
DOVR�PDGH�
DQ\�GLUHFW�RU�LQGLUHFW�VKDUHKROGLQJ�E\�D�QDWXUDO�RU�OHJDO�SHUVRQ��DFWLQJ�DORQH
RU� LQ� FRQMXQFWLRQ� ZLWK� RWKHUV�� ZKLFK� H[FHHGV� WKH� FHLOLQJ� RI� RQH�WHQWK�� RQH�ILIWK� RU
RQH�WKLUG� RI� WKH� FDSLWDO� RI�� RU� YRWLQJ� ULJKWV� LQ�� WKH� FRPSDQ\
� FRQGLWLRQDO� XSRQ� SULRU
DXWKRULVDWLRQ�IURP�WKH�0LQLVWHU�IRU�(FRQRPLF�$IIDLUV��)LQDOO\��WKH�VKDUH�FRQIHUUHG�RQ�WKH
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)UHQFK�6WDWH�WKH�ULJKW�WR�RSSRVH�FHUWDLQ�GHFLVLRQV�WR�WUDQVIHU�RU�XVH�DV�VHFXULW\�YDULRXV
FRPSDQ\�DVVHWV�

,Q� &RPPLVVLRQ Y� %HOJLXP�� WKH� ULJKWV� DW� LVVXH� ZHUH� WKRVH� DWWDFKHG� WR� WKH� 
JROGHQ
VKDUHV
�RI�WKH�%HOJLDQ�6WDWH�LQ�6RFLpWp�QDWLRQDOH�GH�WUDQVSRUW�SDU�FDQDOLVDWLRQV�DQG�LQ
6RFLpWp� GH� GLVWULEXWLRQ� GX� JD]� 'LVWULJD]�� 7KRVH� 
JROGHQ� VKDUHV
� HVWDEOLVKHG� WKH
REOLJDWLRQ�WR�JLYH�DGYDQFH�QRWLFH�WR� WKH�0LQLVWHU� IRU�(QHUJ\�RI�DQ\�XVH�DV�VHFXULW\�RU
FKDQJH� LQ� WKH� LQWHQGHG�XVH�RI� FHUWDLQ�DVVHWV�RI� WKRVH�FRPSDQLHV�� WKH�0LQLVWHU�EHLQJ
HQWLWOHG� WR� RSSRVH� VXFK� RSHUDWLRQV� LI� KH� FRQVLGHUHG� WKDW� WKH\� DGYHUVHO\� DIIHFWHG� WKH
QDWLRQDO�LQWHUHVW�LQ�WKH�HQHUJ\�VHFWRU��7KH�VKDUHV�DOVR�FRQIHUUHG�WKH�ULJKW�WR�DSSRLQW�WR
WKH� ERDUG� RI� GLUHFWRUV� WZR� UHSUHVHQWDWLYHV� HQWLWOHG� WR� SURSRVH� WR� WKH� 0LQLVWHU� WKH
DQQXOPHQW�RI�DQ\�GHFLVLRQ�RI�WKH�ERDUG�RI�GLUHFWRUV�RU�PDQDJHPHQW�FRPPLWWHH�ZKLFK
WKH\�UHJDUGHG�DV�FRQWUDU\�WR�WKH�FRXQWU\
V�HQHUJ\�SROLF\�

7KH�&RXUW�H[DPLQHG�WKH�WKUHH�FDVHV�ZLWK�UHJDUG�WR�WKH�SULQFLSOH�RI�WKH�IUHH�PRYHPHQW
RI� FDSLWDO�� RQ� WKH� JURXQG� WKDW� GLUHFW� LQYHVWPHQW� LQ� WKH� IRUP� RI� SDUWLFLSDWLRQ� LQ� DQ
XQGHUWDNLQJ�E\�PHDQV�RI�D�VKDUHKROGLQJ�RU�WKH�DFTXLVLWLRQ�RI�VHFXULWLHV�RQ�WKH�FDSLWDO
PDUNHW�FRQVWLWXWHV�PRYHPHQW�RI�FDSLWDO�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH����(&�

$V� UHJDUGV� WKH� SURKLELWLRQ� SUHFOXGLQJ� LQYHVWRUV� IURP� RWKHU� 0HPEHU� 6WDWHV� IURP
DFTXLULQJ�PRUH�WKDQ�D�JLYHQ�QXPEHU�RI�VKDUHV�LQ�FHUWDLQ�3RUWXJXHVH�XQGHUWDNLQJV��WKH
&RXUW� IRXQG� WKDW� WKLV� DPRXQWHG� WR� 
XQHTXDO� WUHDWPHQW� RI� QDWLRQDOV� RI� RWKHU� 0HPEHU
6WDWHV� DQG� >UHVWULFWHG@� WKH� IUHH� PRYHPHQW� RI� FDSLWDO
� �&RPPLVVLRQ Y� 3RUWXJDO�
SDUDJUDSK� ����� 6LQFH� QR� YDOLG� MXVWLILFDWLRQ� ZDV� SXW� IRUZDUG� E\� WKH� 3RUWXJXHVH
*RYHUQPHQW��WKH�&RXUW�KHOG�WKDW�WKH�3RUWXJXHVH�5HSXEOLF�KDG�LQGHHG�IDLOHG�WR�IXOILO�LWV
REOLJDWLRQV�

7KH� RWKHU� PHDVXUHV� H[DPLQHG� E\� WKH� &RXUW� LQ� WKHVH� WKUHH� FDVHV� GLG� QRW� LQYROYH
GLVFULPDWRU\� WUHDWPHQW� RI� QDWLRQDOV� RI� RWKHU� 0HPEHU� 6WDWHV�� +RZHYHU�� WKH� &RXUW
SRLQWHG� RXW� WKDW� WKH� SURKLELWLRQ� ODLG� GRZQ� LQ� $UWLFOH� ��� (&� 
JRHV� EH\RQG� WKH� PHUH
HOLPLQDWLRQ�RI�XQHTXDO� WUHDWPHQW�� RQ�JURXQGV�RI�QDWLRQDOLW\�� DV�EHWZHHQ�RSHUDWRUV�RQ
WKH� ILQDQFLDO� PDUNHWV
� �&RPPLVVLRQ Y� 3RUWXJDO�� SDUDJUDSK� ���� DQG� &RPPLVVLRQ Y
)UDQFH��SDUDJUDSK������5HFDOOLQJ�LWV�FDVH�ODZ��WKH�&RXUW�IRXQG�WKDW�HYHQ�WKRXJK�WKRVH
PHDVXUHV�PLJKW� QRW� JLYH� ULVH� WR� XQHTXDO� WUHDWPHQW�� WKH\� ZHUH� OLDEOH� WR� LPSHGH� WKH
DFTXLVLWLRQ�RI�VKDUHV�LQ�WKH�XQGHUWDNLQJV�FRQFHUQHG�DQG�WR�GLVVXDGH�LQYHVWRUV�LQ�RWKHU
0HPEHU�6WDWHV�IURP�LQYHVWLQJ�LQ�WKH�FDSLWDO�RI�WKRVH�XQGHUWDNLQJV��DQG�ZHUH�OLDEOH��DV
D�UHVXOW��WR�UHQGHU�WKH�IUHH�PRYHPHQW�RI�FDSLWDO� LOOXVRU\�� ,W�FRQFOXGHG�WKDW�WKH�UXOHV�DW
LVVXH�KDG�WR�EH�UHJDUGHG�DV�UHVWULFWLRQV�RQ�WKH�PRYHPHQW�RI�FDSLWDO�ZLWKLQ�WKH�PHDQLQJ
RI�$UWLFOH����(&�

7KH� &RXUW� WKHQ� H[DPLQHG� WKH� JURXQGV� UHOLHG� RQ� E\� WKH� GHIHQGDQWV� WR� MXVWLI\� WKRVH
PHDVXUHV��:KLOH�DFFHSWLQJ�WKDW�
LW�LV�XQGHQLDEOH�WKDW��GHSHQGLQJ�RQ�WKH�FLUFXPVWDQFHV�
FHUWDLQ�FRQFHUQV�PD\� MXVWLI\�WKH�UHWHQWLRQ�E\�0HPEHU�6WDWHV�RI�D�GHJUHH�RI� LQIOXHQFH
ZLWKLQ�XQGHUWDNLQJV�WKDW�ZHUH�LQLWLDOO\�SXEOLF�DQG�VXEVHTXHQWO\�SULYDWLVHG��ZKHUH�WKRVH
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XQGHUWDNLQJV�DUH�DFWLYH�LQ�ILHOGV�LQYROYLQJ�WKH�SURYLVLRQ�RI�VHUYLFHV�LQ�WKH�SXEOLF�LQWHUHVW
RU� VWUDWHJLF� VHUYLFHV
� �&RPPLVVLRQ Y�3RUWXJDO�� SDUDJUDSK� ����&RPPLVVLRQ Y�)UDQFH�
SDUDJUDSK�����DQG�&RPPLVVLRQ Y�%HOJLXP�� SDUDJUDSK������ WKH�&RXUW� FRQVLGHUHG� WKDW
WKRVH�FRQFHUQV�FDQQRW�HQWLWOH�0HPEHU�6WDWHV� WR�SOHDG� WKHLU�RZQ�V\VWHPV�RI�SURSHUW\
RZQHUVKLS� E\� ZD\� RI� MXVWLILFDWLRQ� IRU� REVWDFOHV�� UHVXOWLQJ� IURP� SULYLOHJHV� DWWDFKLQJ� WR
WKHLU� SRVLWLRQ� DV� VKDUHKROGHU� LQ� D� SULYDWLVHG� XQGHUWDNLQJ�� WR� WKH� H[HUFLVH� RI� WKH
IUHHGRPV� SURYLGHG� IRU� E\� WKH� (&� 7UHDW\�� 7R� EH� FRPSDWLEOH� ZLWK� WKH� (&� 7UHDW\�� D
QDWLRQDO�UXOH�ZKLFK�UHVWULFWV�WKH�IUHH�PRYHPHQW�RI�FDSLWDO�PXVW�EH�MXVWLILHG�E\�UHDVRQV
UHIHUUHG�WR�LQ�$UWLFOH�������(&�RU�E\�RYHUULGLQJ�UHTXLUHPHQWV�RI�WKH�JHQHUDO�LQWHUHVW�DQG
EH�DSSOLFDEOH�WR�DOO�SHUVRQV�DQG�XQGHUWDNLQJV�SXUVXLQJ�DQ�DFWLYLW\�LQ�WKH�WHUULWRU\�RI�WKH
KRVW� 0HPEHU� 6WDWH�� )XUWKHUPRUH�� LQ� RUGHU� WR� EH� VR� MXVWLILHG�� WKH� QDWLRQDO� UXOH� PXVW
DFFRUG�ZLWK�WKH�SULQFLSOH�RI�SURSRUWLRQDOLW\�

,Q�NHHSLQJ�ZLWK�VHWWOHG�FDVH�ODZ�� WKH�&RXUW� UHMHFWHG� WKH�HFRQRPLF� MXVWLILFDWLRQV� UHOLHG
RQ� LQ� &RPPLVVLRQ Y� 3RUWXJDO�� %\� FRQWUDVW�� WKH� &RXUW� DFFHSWHG� WKDW� WKH� REMHFWLYHV
UHODWLQJ�WR� WKH�QHHG�WR�VDIHJXDUG�HQHUJ\�VXSSOLHV� LQ�WKH�HYHQW�RI�D�FULVLV��UHOLHG�RQ� LQ
&RPPLVVLRQ Y�)UDQFH DQG�&RPPLVVLRQ Y�%HOJLXP��IHOO�ZLWKLQ�WKH�DPELW�RI�D�OHJLWLPDWH
SXEOLF� LQWHUHVW� DQG� ZHUH� DPRQJ� WKH� 
SXEOLF� VHFXULW\
� REMHFWLYHV� FRYHUHG� E\� $UWLFOH
������E��(&�

,Q�&RPPLVVLRQ Y� )UDQFH�� WKH� &RXUW�� QRWLQJ� WKH� QDWXUH� RI� WKH� SRZHUV� YHVWHG� LQ� WKH
)UHQFK� *RYHUQPHQW� DQG� WKH� IDFW� WKDW� WKHUH� ZHUH� QR� FRQGLWLRQV� LPSRVHG� RQ� WKHLU
H[HUFLVH��FRQFOXGHG� WKDW� WKH� OHJLVODWLRQ�DW� LVVXH�ZHQW�EH\RQG�ZKDW�ZDV�QHFHVVDU\� LQ
RUGHU�WR�DWWDLQ�WKH�REMHFWLYH�LQGLFDWHG�

%\�FRQWUDVW��LQ�&RPPLVVLRQ Y�%HOJLXP��WKH�&RXUW��DIWHU�ILQGLQJ�WKDW�WKH�VFKHPH�DW�LVVXH
ZDV�RQH�RI�RSSRVLWLRQ��DQG�QRW�RI�SULRU�DXWKRULVDWLRQ��ZKLFK�ZDV�OLPLWHG�WR�LQWHUYHQWLRQ
LQ�D�QXPEHU�RI�VSHFLILF�GHFLVLRQV��DQG�WKDW��LQ�RUGHU�IRU�WKDW�SRZHU�RI�RSSRVLWLRQ�WR�EH
H[HUFLVHG��WKH�SXEOLF�DXWKRULWLHV�ZHUH�REOLJHG�WR�DGKHUH�WR�VWULFW�WLPH�OLPLWV��FRQFOXGHG
WKDW�WKDW�VFKHPH�PDGH�LW�SRVVLEOH�
WR�JXDUDQWHH��RQ�WKH�EDVLV�RI�REMHFWLYH�FULWHULD�ZKLFK
>ZHUH@�VXEMHFW�WR�MXGLFLDO�UHYLHZ��WKH�HIIHFWLYH�DYDLODELOLW\�RI�WKH�OLQHV�DQG�FRQGXLWV�����DV
ZHOO�DV�RWKHU�LQIUDVWUXFWXUHV
�DQG�WKDW� LW�WKXV�HQDEOHG�
WKH�0HPEHU�6WDWH�FRQFHUQHG�WR
LQWHUYHQH� ZLWK� D� YLHZ� WR� HQVXULQJ�� LQ� D� JLYHQ� VLWXDWLRQ�� FRPSOLDQFH� ZLWK� WKH� SXEOLF
VHUYLFH�REOLJDWLRQV�LQFXPEHQW�RQ�>6RFLpWp�QDWLRQDOH�GH�WUDQVSRUW�SDU�FDQDOLVDWLRQV@�DQG
'LVWULJD]�� ZKLOVW� DW� WKH� VDPH� WLPH� REVHUYLQJ� WKH� UHTXLUHPHQWV� RI� OHJDO� FHUWDLQW\

�SDUDJUDSK������6LQFH� WKH�&RPPLVVLRQ�KDG�QRW� VKRZQ� WKDW� OHVV� UHVWULFWLYH�PHDVXUHV
FRXOG� KDYH� EHHQ� WDNHQ� WR� DWWDLQ� WKH� REMHFWLYH� SXUVXHG�� WKH� &RXUW� IRXQG� WKDW� WKH
OHJLVODWLRQ�DW�LVVXH�ZDV�MXVWLILHG��7KH�&RXUW�DOVR�GLVPLVVHG�WKH�&RPPLVVLRQ
V�DFWLRQ�DV
UHJDUGV� LWV�FODLP�WKDW� WKH�.LQJGRP�RI�%HOJLXP�KDG�IDLOHG� WR� IXOILO� LWV�REOLJDWLRQV�XQGHU
$UWLFOH� ���(&�� RQ� IUHHGRP�RI� HVWDEOLVKPHQW�� VLQFH�$UWLFOH� ��� (&� DOVR� SURYLGHV� IRU� D
JURXQG�RI�MXVWLILFDWLRQ�EDVHG�RQ�SXEOLF�VHFXULW\�

��� $V�UHJDUGV�WKH�FRPSHWLWLRQ�UXOHV��WKLV�UHSRUW�IRFXVHV�RQ�IRXU�FDVHV�
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,Q�&DVH�&��������:RXWHUV�DQG�2WKHUV >����@�(&5�,�������WKH�&RXUW�JDYH�D�UXOLQJ�RQ
WKH� LQWHUSUHWDWLRQ� RI� WKH� FRPSHWLWLRQ� UXOHV� ZLWK� UHJDUG� WR� D� UHJXODWLRQ� SURKLELWLQJ
PXOWL�GLVFLSOLQDU\�SDUWQHUVKLSV�EHWZHHQ�PHPEHUV�RI�WKH�%DU�DQG�DFFRXQWDQWV��DGRSWHG
E\�WKH�1HWKHUODQGV�%DU�SXUVXDQW�WR�WKH�1HWKHUODQGV�OHJLVODWLRQ�RQ�WKH�OHJDO�SURIHVVLRQ�

)LUVW�RI�DOO��WKH�&RXUW�KHOG�WKDW�WKH�UHJXODWLRQ�LQ�TXHVWLRQ�LQ�WKH�PDLQ�SURFHHGLQJV�PXVW
EH� UHJDUGHG� DV� D� GHFLVLRQ� DGRSWHG� E\� DQ� DVVRFLDWLRQ� RI� XQGHUWDNLQJV� ZLWKLQ� WKH
PHDQLQJ�RI�$UWLFOH�������(&��,W�FRQVLGHUHG�WKDW�PHPEHUV�RI�WKH�%DU�LQ�WKH�1HWKHUODQGV
FDUU\�RQ�DQ�HFRQRPLF�DFWLYLW\�DQG�DUH��WKHUHIRUH��XQGHUWDNLQJV�IRU�WKH�SXUSRVHV�RI�WKH
(&� 7UHDW\� SURYLVLRQV� RQ� FRPSHWLWLRQ�� $FFRUGLQJO\�� WKH� 1HWKHUODQGV� %DU� PXVW� EH
UHJDUGHG�DV�DQ�DVVRFLDWLRQ�RI� XQGHUWDNLQJV�ZKHQ� LW� DGRSWV� D� UHJXODWLRQ� VXFK� DV� WKH
RQH�DW�LVVXH�LQ�WKH�PDLQ�SURFHHGLQJV��6XFK�D�UHJXODWLRQ�FRQVWLWXWHV�
WKH�H[SUHVVLRQ�RI
WKH�LQWHQWLRQ�RI�WKH�GHOHJDWHV�RI�WKH�PHPEHUV�RI�D�SURIHVVLRQ�WKDW�WKH\�VKRXOG�DFW�LQ�D
SDUWLFXODU�PDQQHU�LQ�FDUU\LQJ�RQ�WKHLU�HFRQRPLF�DFWLYLW\
��SDUDJUDSK������7KDW�ILQGLQJ�LV
QRW�FDOOHG�LQWR�TXHVWLRQ�E\�WKH�IDFW�WKDW�WKH�FRQVWLWXWLRQ�RI�WKH�%DU�RI�WKH�1HWKHUODQGV�LV
UHJXODWHG�E\�SXEOLF�ODZ��1RU�GRHV�LW�LQIULQJH�WKH�SULQFLSOH�RI�WKH�LQVWLWXWLRQDO�DXWRQRP\�RI
0HPEHU�6WDWHV��ZKLFK�UHPDLQ�IUHH�WR�FKRRVH�EHWZHHQ�WZR�DSSURDFKHV��HLWKHU��L��ZKHQ
D�0HPEHU�6WDWH�JUDQWV�UHJXODWRU\�SRZHUV�WR�D�SURIHVVLRQDO�DVVRFLDWLRQ��LW� LV�FDUHIXO�WR
GHILQH�WKH�SXEOLF�LQWHUHVW�FULWHULD�DQG�WKH�HVVHQWLDO�SULQFLSOHV�ZLWK�ZKLFK�WKH�UXOHV�RI�WKDW
DVVRFLDWLRQ�PXVW� FRPSO\� DQG� DOVR� WR� UHWDLQ� LWV� SRZHU� WR� DGRSW� GHFLVLRQV� LQ� WKH� ODVW
UHVRUW�� LQ�ZKLFK�FDVH� WKH� UXOHV�DGRSWHG�E\� WKH�SURIHVVLRQDO� DVVRFLDWLRQ� UHPDLQ�6WDWH
PHDVXUHV�DQG�DUH�QRW�FRYHUHG�E\�WKH�FRPSHWLWLRQ�UXOHV�DSSOLFDEOH�WR�XQGHUWDNLQJV��RU
�LL�� WKH� UXOHV� DGRSWHG� E\� WKH� SURIHVVLRQDO� DVVRFLDWLRQ� DUH� DWWULEXWDEOH� WR� LW� DORQH�� LQ
ZKLFK�FDVH�WKH�FRPSHWLWLRQ�UXOHV�DUH�DSSOLFDEOH�

6HFRQG��WKH�&RXUW�WXUQHG�LWV�DWWHQWLRQ�WR�WKH�TXHVWLRQ�ZKHWKHU�WKH�UHJXODWLRQ�DW�LVVXH�LQ
WKH�PDLQ�SURFHHGLQJV�KDV�WKH�REMHFW�RU�HIIHFW�RI�UHVWULFWLQJ�FRPSHWLWLRQ�DQG�LV�OLNHO\�WR
DIIHFW�WUDGH�EHWZHHQ�WKH�0HPEHU�6WDWHV��7KH�&RXUW�IRXQG�WKDW�LW�
KDV�DQ�DGYHUVH�HIIHFW
RQ� FRPSHWLWLRQ� DQG� PD\� DIIHFW� WUDGH� EHWZHHQ� 0HPEHU� 6WDWHV
� �SDUDJUDSK� ����� %\
SURKLELWLQJ� PXOWL�GLVFLSOLQDU\� SDUWQHUVKLSV� EHWZHHQ� PHPEHUV� RI� WKH� %DU� DQG
DFFRXQWDQWV�� LW� LV� OLDEOH� WR� OLPLW� SURGXFWLRQ� DQG� WHFKQLFDO� GHYHORSPHQW� ZLWKLQ� WKH
PHDQLQJ�RI�$UWLFOH� ������E��(&��7KH�&RXUW� DOVR� IRXQG� WKDW� VXFK� UHJXODWLRQV� KDYH� DQ
HIIHFW�RQ� LQWUD�&RPPXQLW\� WUDGH��7KH� UHJXODWLRQ��ZKLFK�DSSOLHV�RYHU� WKH�ZKROH�RI� WKH
WHUULWRU\�RI�D�0HPEHU�6WDWH��KDV�WKH�HIIHFW�RI�UHLQIRUFLQJ�WKH�SDUWLWLRQLQJ�RI�PDUNHWV�RQ�D
QDWLRQDO�EDVLV��WKHUHE\�KROGLQJ�XS�WKH�HFRQRPLF�LQWHUSHQHWUDWLRQ�ZKLFK�WKH�(&�7UHDW\�LV
GHVLJQHG� WR� EULQJ� DERXW�� 1HYHUWKHOHVV�� WKH� &RXUW� IRXQG� WKDW� 
QRW� HYHU\� DJUHHPHQW
EHWZHHQ� XQGHUWDNLQJV� RU� HYHU\� GHFLVLRQ� RI� DQ� DVVRFLDWLRQ� RI� XQGHUWDNLQJV� ZKLFK
UHVWULFWV�WKH�IUHHGRP�RI�DFWLRQ�RI�WKH�SDUWLHV�RU�RI�RQH�RI�WKHP�QHFHVVDULO\� IDOOV�ZLWKLQ
WKH� SURKLELWLRQ� ODLG� GRZQ� LQ� $UWLFOH� >������ (&@
�� � ,W� DGGHG� WKDW� 
IRU� WKH� SXUSRVHV� RI
DSSOLFDWLRQ�RI�WKDW�SURYLVLRQ�WR�D�SDUWLFXODU�FDVH��DFFRXQW�PXVW�ILUVW�RI�DOO�EH�WDNHQ�RI�WKH
RYHUDOO� FRQWH[W� LQ�ZKLFK� WKH�GHFLVLRQ�RI� WKH�DVVRFLDWLRQ�RI�XQGHUWDNLQJV�ZDV� WDNHQ�RU
SURGXFHV� LWV�HIIHFWV��0RUH�SDUWLFXODUO\��DFFRXQW�PXVW�EH� WDNHQ�RI� LWV�REMHFWLYHV��ZKLFK
DUH�KHUH�FRQQHFWHG�ZLWK�WKH�QHHG�WR�PDNH�UXOHV�UHODWLQJ�WR�RUJDQLVDWLRQ��TXDOLILFDWLRQV�
SURIHVVLRQDO� HWKLFV�� VXSHUYLVLRQ� DQG� OLDELOLW\�� LQ� RUGHU� WR� HQVXUH� WKDW� WKH� XOWLPDWH
FRQVXPHUV�RI� OHJDO�VHUYLFHV�DQG�WKH�VRXQG�DGPLQLVWUDWLRQ�RI� MXVWLFH�DUH�SURYLGHG�ZLWK
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WKH�QHFHVVDU\�JXDUDQWHHV� LQ� UHODWLRQ� WR� LQWHJULW\�DQG�H[SHULHQFH
� �SDUDJUDSK������7KH
&RXUW�VWDWHG�WKDW� ODZ\HUV
�REOLJDWLRQV�RI�SURIHVVLRQDO�FRQGXFW�KDYH�QRW� LQFRQVLGHUDEOH
LPSOLFDWLRQV�IRU�WKH�VWUXFWXUH�RI�WKH�PDUNHW� LQ� OHJDO�VHUYLFHV��DQG�PRUH�SDUWLFXODUO\� IRU
WKH�SRVVLELOLWLHV� IRU� WKH�SUDFWLFH�RI� ODZ� MRLQWO\�ZLWK�DFFRXQWDQF\��D�SURIHVVLRQ�ZKLFK� LV
QRW� VXEMHFW� LQ� JHQHUDO�� DQG� PRUH� SDUWLFXODUO\� LQ� WKH� 1HWKHUODQGV�� WR� FRPSDUDEOH
UHTXLUHPHQWV�RI�SURIHVVLRQDO� FRQGXFW��7KH�&RXUW� WKHUHIRUH�KHOG� WKDW� WKH� UHJXODWLRQ� LQ
TXHVWLRQ� LQ�WKH�PDLQ�SURFHHGLQJV�FRXOG�UHDVRQDEO\�EH�FRQVLGHUHG�WR�EH�QHFHVVDU\� LQ
RUGHU�WR�HQVXUH�WKH�SURSHU�SUDFWLFH�RI�WKH�OHJDO�SURIHVVLRQ��DV�RUJDQLVHG�LQ�WKH�0HPEHU
6WDWH�FRQFHUQHG��DQG�WKDW�LWV�UHVWULFWLYH�HIIHFWV�RQ�FRPSHWLWLRQ�GR�QRW�JR�EH\RQG�ZKDW
LV�QHFHVVDU\�LQ�RUGHU�WR�HQVXUH�WKH�SURSHU�SUDFWLFH�RI�WKH�OHJDO�SURIHVVLRQ��$FFRUGLQJO\�
WKH�&RXUW�UXOHG�WKDW�WKH�UHJXODWLRQ�GLG�QRW�LQIULQJH�$UWLFOH�������(&�

7KLUG��WKH�&RXUW�KHOG�WKDW�WKH�1HWKHUODQGV�%DU�GRHV�QRW�FRQVWLWXWH�HLWKHU�DQ�XQGHUWDNLQJ
RU�JURXS�RI�XQGHUWDNLQJV�IRU�WKH�SXUSRVHV�RI�$UWLFOH����(&�EHFDXVH�LW�GRHV�QRW�FDUU\�RQ
DQ\� HFRQRPLF� DFWLYLW\� DQG� UHJLVWHUHG� PHPEHUV� RI� WKH� 1HWKHUODQGV� %DU� DUH� QRW
VXIILFLHQWO\�OLQNHG�WR�HDFK�RWKHU�WR�DGRSW�WKH�VDPH�FRQGXFW�RQ�WKH�PDUNHW�ZLWK�WKH�UHVXOW
WKDW�FRPSHWLWLRQ�EHWZHHQ�WKHP�LV�HOLPLQDWHG�

&DVH�&�������$UGXLQR >����@�(&5�,������FRQFHUQHG�WKH�TXHVWLRQ�ZKHWKHU�$UWLFOHV���
(&�DQG����(&�SUHFOXGH�D�0HPEHU�6WDWH��WKH�,WDOLDQ�5HSXEOLF�LQ�WKH�FDVH�DW�LVVXH�LQ�WKH
PDLQ�SURFHHGLQJV��IURP�DGRSWLQJ�D�ODZ�RU�UHJXODWLRQ�ZKLFK�DSSURYHV��RQ�WKH�EDVLV�RI�D
GUDIW� SURGXFHG�E\�D� SURIHVVLRQDO� ERG\�RI�PHPEHUV�RI� WKH�%DU� LQ� D�0HPEHU�6WDWH�� D
WDULII�IL[LQJ�PLQLPXP�DQG�PD[LPXP�IHHV�IRU�PHPEHUV�RI�WKH�OHJDO�SURIHVVLRQ�

7KH�&RXUW�EHJDQ�E\�UHFDOOLQJ�LWV�FDVH�ODZ�HVWDEOLVKLQJ�WKDW�$UWLFOHV����(&�DQG����(&
DUH� LQIULQJHG�ZKHUH�D�0HPEHU�6WDWH�UHTXLUHV�RU� IDYRXUV� WKH�DGRSWLRQ�RI�DJUHHPHQWV�
GHFLVLRQV�RU�FRQFHUWHG�SUDFWLFHV�FRQWUDU\�WR�$UWLFOH����(&�RU�UHLQIRUFHV�WKHLU�HIIHFWV��RU
ZKHUH� LW� GLYHVWV� LWV� RZQ� UXOHV� RI� WKH� FKDUDFWHU� RI� OHJLVODWLRQ� E\� GHOHJDWLQJ� WR� SULYDWH
HFRQRPLF� RSHUDWRUV� UHVSRQVLELOLW\� IRU� WDNLQJ� GHFLVLRQV� DIIHFWLQJ� WKH� HFRQRPLF� VSKHUH
�VHH�&DVH��������9DQ�(\FNH >����@�(&5�������SDUDJUDSK������,Q�WKLV�FDVH��WKH�&RXUW
FRQVLGHUHG� WKDW� WKH� ,WDOLDQ�6WDWH� KDG�QRW�ZDLYHG� LWV� SRZHU� WR�PDNH� GHFLVLRQV� RI� ODVW
UHVRUW� RU� WR� UHYLHZ� LPSOHPHQWDWLRQ� RI� WKH� WDULII�� VLQFH�� LQ� SDUWLFXODU�� WKH� SURIHVVLRQDO
ERG\�RI�PHPEHUV�RI�WKH�%DU�ZDV�UHVSRQVLEOH�IRU�SURGXFLQJ�RQO\�D�GUDIW�ZKLFK�ZDV�QRW
ELQGLQJ� XQOHVV� LW� ZDV� DSSURYHG� E\� WKH� FRPSHWHQW�0LQLVWHU�� ZKR� DFFRUGLQJO\� KDG� WKH
SRZHU�WR�KDYH�WKH�GUDIW�DPHQGHG��,Q�WKRVH�FLUFXPVWDQFHV��WKH�&RXUW�UXOHG�WKDW�$UWLFOHV
���(&�DQG����(&�GLG�QRW�SUHFOXGH�D�PHDVXUH�VXFK�DV�WKH�RQH�DW�LVVXH�

,Q�WKH�
39&�,,
�FDVHV��-RLQHG�&DVHV�&��������3��&��������3��&��������3��&��������3�
&��������3�WR�&��������3�DQG�&��������3�/LPEXUJVH�9LQ\O�0DDWVFKDSSLM�DQG�2WKHUV Y
&RPPLVVLRQ� >����@�(&5� ,�������� WKH�&RXUW� UXOHG��E\�ZD\�RI�D�VLQJOH� MXGJPHQW�� RQ�D
VHULHV�RI�HLJKW�DSSHDOV�EURXJKW�E\� WKH�XQGHUWDNLQJV� WR�ZKLFK�D�&RPPLVVLRQ�GHFLVLRQ
LPSRVLQJ� ILQHV� IRU� LQIULQJHPHQW� RI� WKH� SURKLELWLRQ� ODLG� GRZQ� LQ� $UWLFOH� ������ (&� ZDV
DGGUHVVHG�� $� ILUVW� &RPPLVVLRQ� GHFLVLRQ� UHODWLQJ� WR� WKDW� LQIULQJHPHQW� �
WKH� 39&� ,
GHFLVLRQ
��KDG�EHHQ�GHFODUHG�QRQ�H[LVWHQW�E\�WKH�&RXUW�RI�)LUVW�,QVWDQFH��WKHQ�DQQXOOHG
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E\�WKH�&RXUW�RI�-XVWLFH�RQ�DSSHDO��&DVH�&������� 3�&RPPLVVLRQ Y�%$6)�DQG�2WKHUV
>����@�(&5�,��������2Q����-XO\�������WKH�&RPPLVVLRQ�DGRSWHG�D�VHFRQG�GHFLVLRQ��
WKH
39&�,,�GHFLVLRQ
��LPSRVLQJ�RQ�WKH�XQGHUWDNLQJV�WR�ZKLFK�LW�ZDV�DGGUHVVHG�ILQHV�RI�WKH
VDPH� DPRXQWV� DV� WKRVH� LPSRVHG� RQ� WKHP� E\� WKH� 39&� ,� GHFLVLRQ�� )UHVK� DQQXOPHQW
SURFHHGLQJV�ZHUH�EURXJKW�EHIRUH�WKH�&RXUW�RI�)LUVW�,QVWDQFH��ZKLFK��IRU�WKH�PRVW�SDUW�
UHMHFWHG�WKH�SOHDV�DQG�DUJXPHQWV�SXW�IRUZDUG�E\�WKH�XQGHUWDNLQJV�FRQFHUQHG�

,Q�LWV�MXGJPHQW��WKH�&RXUW�GLVPLVVHG�WKH�DSSHDOV�LQ�WKHLU�HQWLUHW\��H[FHSW�IRU�WZR�SOHDV
UDLVHG� E\� RQH� RI� WKH� DSSHOODQWV� �0RQWHGLVRQ� 6S$�� ZKLFK� KDG� EHHQ� UHMHFWHG� E\� WKH
&RXUW�RI�)LUVW�,QVWDQFH��7KH�&RXUW�VHW�DVLGH�WKH�MXGJPHQW�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH
LQ� WKDW� UHJDUG� DORQH�� LW� WKHQ� H[DPLQHG� WKH� PHULWV� RI� 0RQWHGLVRQ
V� WZR� SOHDV� DQG
UHMHFWHG�WKHP�

7KH�QXPHURXV�SOHDV� IRU�DQQXOPHQW� UDLVHG�E\�DOO�� RU� VRPH��RI� WKH�DSSHOODQWV�DOOHJHG�
DPRQJVW�RWKHU�WKLQJV�� LQIULQJHPHQW�RI�WKH�SULQFLSOH�RI� UHV� MXGLFDWD�� LQIULQJHPHQW�RI� WKH
SULQFLSOH�QRQ�ELV� LQ� LGHP�� LQYDOLGLW\� RI� WKH�SURFHGXUDO�PHDVXUHV�SUHFHGLQJ� WKH�39&� ,
GHFLVLRQ� DQG� IDLOXUH� E\� WKH� &RPPLVVLRQ� WR� IXOILO� D� GXW\� WR� WDNH� D� QXPEHU� RI� WKRVH
SURFHGXUDO� PHDVXUHV� DJDLQ�� $� VHFRQG� JURXS� RI� SOHDV� DOOHJHG� WKDW� WKH� &RPPLVVLRQ
DFWHG�RXW�RI� WLPH�� LQ� WKH� OLJKW�RI�ERWK� WKH�UXOHV�RQ� OLPLWDWLRQ�SHULRGV�DQG� WKH�SULQFLSOH
WKDW�GHFLVLRQV�PXVW�EH�DGRSWHG�ZLWKLQ�D�UHDVRQDEOH�WLPH��7KH�&RXUW�DOVR�H[DPLQHG�D
QXPEHU� RI� SOHDV� UDLVHG� E\� WKH� DSSHOODQWV� DOOHJLQJ� LQIULQJHPHQW� RI� WKH� ULJKWV� RI� WKH
GHIHQFH�� LQFRPSOHWH� H[DPLQDWLRQ�� RU� GLVWRUWLRQ�� RI� WKH� IDFWV� E\� WKH� &RXUW� RI� )LUVW
,QVWDQFH�� IDLOXUH� RI� WKDW� FRXUW� WR� UHVSRQG� WR� FHUWDLQ� SOHDV�� DQG� FRQWUDGLFWRU\� DQG
LQVXIILFLHQW�JURXQGV�IRU�WKH�FRQWHVWHG�MXGJPHQW��7KH� MXGJPHQW�ZDV�DOVR�FRQWHVWHG�RQ
JURXQGV�UHODWLQJ�WR�WKH�VXEVWDQFH�RI�WKH�FDVH�

7KH�&RXUW�RI�-XVWLFH
V�UHVSRQVH�WR�WKH�JURXQGV�RI�DSSHDO�DOOHJLQJ� LQIULQJHPHQW�RI� WKH
SULQFLSOH�WKDW�D�ERG\�PXVW�DFW�ZLWKLQ�D�UHDVRQDEOH�WLPH�PHULWV�DWWHQWLRQ�LQ�WKLV�UHSRUW��,W
XSKHOG� WKH� &RXUW� RI� )LUVW� ,QVWDQFH
V� H[DPLQDWLRQ� RI� WKH� FDVH� LQ� VR� IDU� DV� WKH� ODWWHU
FRQVLGHUHG�WKDW�WKDW�SULQFLSOH�KDG�EHHQ�UHVSHFWHG�GXULQJ�HDFK�RI�WKH�WZR�VWDJHV�RI�WKH
DGPLQLVWUDWLYH�SURFHGXUH�SUHFHGLQJ�DGRSWLRQ�RI�WKH�39&�,,�GHFLVLRQ�DQG�WKURXJKRXW�WKDW
DGPLQLVWUDWLYH� SURFHGXUH� WDNHQ� DV� D� ZKROH�� 7KH� &RXUW� RI� -XVWLFH� DOVR� KHOG� WKDW� WKH
GXUDWLRQ�RI� WKH� MXGLFLDO�SURFHHGLQJV� OHDGLQJ� WR� WKH�FRQWHVWHG� MXGJPHQW��ZKLOH� OHQJWK\�
ZDV�MXVWLILHG�LQ�WKH�OLJKW�RI�WKH�SDUWLFXODU�FRPSOH[LW\�RI�WKH�FDVH�DQG�WKXV�GLG�QRW�LQIULQJH
WKH�SULQFLSOH�WKDW�D�GHFLVLRQ�EH�DGMXVWHG�ZLWKLQ�D�UHDVRQDEOH�WLPH��,Q�UHVSRQVH�WR�D�SOHD
UDLVHG�E\�D� QXPEHU� RI� WKH�DSSHOODQWV�� WKH�&RXUW� DGGHG� WKDW� 
HYHQ�DVVXPLQJ� WKDW� WKH
FRQVLGHUDWLRQ� RI� WKH� SOHD� DOOHJLQJ� LQIULQJHPHQW� RI� WKH� UHDVRQDEOH� SHULRG� SULQFLSOH
UHTXLUHV� QRW� RQO\� D� VHSDUDWH� H[DPLQDWLRQ� RI� HDFK� SURFHGXUDO� VWDJH� EXW� DOVR� D
FRPSUHKHQVLYH� DVVHVVPHQW� RI� WKH� DGPLQLVWUDWLYH� SURFHGXUH� DQG� DQ\� MXGLFLDO
SURFHHGLQJV�DV�D�ZKROH��LW�PXVW�EH�KHOG�LQ�WKLV�FDVH�WKDW�WKH�SULQFLSOH�WKDW�GHFLVLRQV�DUH
WR�EH�DGRSWHG�ZLWKLQ�D�UHDVRQDEOH�WLPH�KDV�QRW�EHHQ�LQIULQJHG�GHVSLWH�WKH�H[FHSWLRQDO
GXUDWLRQ� RI� WKH� SHULRG� ZKLFK� KDV� HODSVHG� EHWZHHQ� WKH� FRPPHQFHPHQW� RI� WKH
DGPLQLVWUDWLYH� SURFHGXUH� DQG� GHOLYHU\� RI� WKLV� MXGJPHQW
� �SDUDJUDSK� ������ 7KH� &RXUW
UXOHG� WKDW� WKH� WRWDO� GXUDWLRQ� RI� WKDW� SHULRG� FRXOG� EH� H[SODLQHG� DQG� MXVWLILHG� E\� WKH
FRQMXQFWLRQ�RI�D�FRPSOH[�DGPLQLVWUDWLYH�SURFHGXUH�DQG�IRXU�VXFFHVVLYH�VHWV�RI�MXGLFLDO



3URFHHGLQJV &RXUW�RI�-XVWLFH

��

SURFHHGLQJV��,W�IRXQG��LQ�SDUWLFXODU��WKDW�WKH�ORQJHVW�SDUW�RI�WKH�SHULRG�LQ�TXHVWLRQ�ZDV
FRQFHUQHG�ZLWK�WKH�MXGLFLDO�DVVHVVPHQW�RI�WKH�FDVH��ZKLFK�SURYLGHG�WKH�DSSHOODQWV�ZLWK
WKH�RSSRUWXQLW\�WR�H[HUFLVH�IXOO\�WKHLU�ULJKWV�RI�GHIHQFH��7KH�&RXUW�DOVR�PDGH�UHIHUHQFH
WR�WKH�FRQVWUDLQWV�RI�WKH�ODQJXDJH�UXOHV�DSSOLFDEOH�WR�WKH�&RPPXQLW\�MXGLFDWXUH�DQG�WR
WKH� YHU\� ODUJH� QXPEHU� RI� SOHDV� ZKLFK� ZHUH� JLYHQ� H[WHQVLYH� FRQVLGHUDWLRQ�� VRPH� RI
ZKLFK�UDLVHG�QHZ�DQG�FRPSOH[�OHJDO�LVVXHV�

7ZR�RWKHU�VLJQLILFDQW�SDVVDJHV�LQ�WKH�MXGJPHQW�VKRXOG�DOVR�EH�QRWHG�


7KH�SULQFLSOH�RI�QRQ�ELV� LQ� LGHP��ZKLFK� LV�D� IXQGDPHQWDO�SULQFLSOH�RI�&RPPXQLW\� ODZ
DOVR�HQVKULQHG�LQ�$UWLFOH������RI�3URWRFRO�1R���WR�WKH�>(XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ
5LJKWV@�� SUHFOXGHV�� LQ� FRPSHWLWLRQ�PDWWHUV�� DQ�XQGHUWDNLQJ� IURP�EHLQJ� IRXQG�JXLOW\� RU
SURFHHGLQJV� IURP� EHLQJ� EURXJKW� DJDLQVW� LW� D� VHFRQG� WLPH� RQ� WKH� JURXQGV� RI
DQWL�FRPSHWLWLYH�FRQGXFW�LQ�UHVSHFW�RI�ZKLFK�LW�KDV�EHHQ�SHQDOLVHG�RU�GHFODUHG�QRW�OLDEOH
E\� D� SUHYLRXV� XQDSSHDODEOH� GHFLVLRQ�� ���� 7KH� DSSOLFDWLRQ� RI� WKDW� SULQFLSOH� WKHUHIRUH
SUHVXSSRVHV�WKDW�D� UXOLQJ�KDV�EHHQ�JLYHQ�RQ�WKH�TXHVWLRQ�ZKHWKHU�DQ�RIIHQFH�KDV� LQ
IDFW�EHHQ�FRPPLWWHG�RU�WKDW�WKH�OHJDOLW\�RI�WKH�DVVHVVPHQW�WKHUHRI�KDV�EHHQ�UHYLHZHG�
����7KH�SULQFLSOH�RI�QRQ�ELV�LQ�LGHP PHUHO\�SURKLELWV�D�IUHVK�DVVHVVPHQW�LQ�GHSWK�RI�WKH
DOOHJHG� FRPPLVVLRQ� RI� DQ� RIIHQFH� ZKLFK� ZRXOG� UHVXOW� LQ� WKH� LPSRVLWLRQ� RI� HLWKHU� D
VHFRQG�SHQDOW\��LQ�DGGLWLRQ�WR�WKH�ILUVW��LQ�WKH�HYHQW�WKDW�OLDELOLW\�LV�HVWDEOLVKHG�D�VHFRQG
WLPH��RU�D�ILUVW�SHQDOW\� LQ� WKH�HYHQW� WKDW� OLDELOLW\�QRW�HVWDEOLVKHG�E\�WKH�ILUVW�GHFLVLRQ� LV
HVWDEOLVKHG�E\�WKH�VHFRQG
��SDUDJUDSKV��������DQG�����


7KH�PHUH�EULQJLQJ�RI�DQ�DFWLRQ�GRHV�QRW�HQWDLO�WKH�GHILQLWLYH�WUDQVIHU�WR�WKH�&RPPXQLW\
MXGLFDWXUH� RI� WKH� SRZHU� WR� LPSRVH� SHQDOWLHV�� 7KH�&RPPLVVLRQ� ILQDOO\� ORVHV� LWV� SRZHU
RQFH� WKH� FRXUW� KDV� DFWXDOO\� H[HUFLVHG� LWV� XQOLPLWHG� MXULVGLFWLRQ�� 2Q� WKH� RWKHU� KDQG�
ZKHUH� WKH�&RPPXQLW\� MXGLFDWXUH� VLPSO\� DQQXOV� D� GHFLVLRQ� RQ� WKH�JURXQG� RI� LOOHJDOLW\
ZLWKRXW� LWVHOI� UXOLQJ� RQ� WKH� VXEVWDQFH� RI� WKH� LQIULQJHPHQW� RU� RQ� WKH� SHQDOW\�� WKH
LQVWLWXWLRQ�ZKLFK�DGRSWHG�WKH�DQQXOOHG�PHDVXUH�PD\�UHRSHQ�WKH�SURFHGXUH�DW�WKH�VWDJH
DW� ZKLFK� WKH� LOOHJDOLW\� ZDV� IRXQG� WR� KDYH� RFFXUUHG� DQG� H[HUFLVH� DJDLQ� LWV� SRZHU� WR
LPSRVH�SHQDOWLHV
��SDUDJUDSK������

,Q�&DVH�&�������5RTXHWWH�)UqUHV >����@�(&5� ,������� WKH�)UHQFK�&RXU� GH� FDVVDWLRQ
�&RXUW�RI�FDVVDWLRQ��DVNHG�WKH�&RXUW�IRU�D�SUHOLPLQDU\�UXOLQJ�RQ�WKH�VFRSH�RI�WKH�UHYLHZ
ZKLFK�LV�WR�EH�XQGHUWDNHQ�E\�D�QDWLRQDO�FRXUW�KDYLQJ�MXULVGLFWLRQ�XQGHU�GRPHVWLF�ODZ�WR
DXWKRULVH� HQWU\� RQWR� WKH� SUHPLVHV� RI� XQGHUWDNLQJV� VXVSHFWHG� RI� KDYLQJ� LQIULQJHG� WKH
FRPSHWLWLRQ�UXOHV�ZKHUH�DSSOLFDWLRQ�LV�PDGH�WR�WKDW�FRXUW�SXUVXDQW�WR�D�UHTXHVW�E\�WKH
&RPPLVVLRQ�IRU�DVVLVWDQFH�PDGH�XQGHU�$UWLFOH�������RI�5HJXODWLRQ�1R ��� �

� 5HJXODWLRQ�1R����RI�WKH�&RXQFLO�RI���)HEUXDU\�������)LUVW�5HJXODWLRQ�LPSOHPHQWLQJ�$UWLFOHV����DQG
���RI�WKH�7UHDW\��2-��(QJOLVK�6SHFLDO�(GLWLRQ������������S� ����
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7KH�&RXUW�ZDV�WKXV�DEOH�WR�FODULI\�DQG�GHYHORS�LWV�FDVH�ODZ�RQ�WKLV�VXEMHFW��SDUWLFXODUO\
LWV� MXGJPHQW� LQ� -RLQHG�&DVHV� ������ DQG� �������+RHFKVW Y�&RPPLVVLRQ >����@� (&5
,������� WR� WDNH� DFFRXQW� RI� UXOLQJV� RI� WKH� (XURSHDQ� &RXUW� RI� +XPDQ� 5LJKWV� ZKLFK
SRVWGDWH� WKDW� MXGJPHQW�� HVSHFLDOO\�(XU��&RXUW�+5��1LHPLHW]� Y��*HUPDQ\� MXGJPHQW� RI
�� 'HFHPEHU�������6HULHV�$�QR ����%�DQG�WKH�MXGJPHQW�RI����$SULO������LQ�&RODV�(VW
DQG�2WKHUV Y��)UDQFH��QRW�\HW�SXEOLVKHG�LQ�WKH�5HSRUWV�RI�-XGJPHQWV�DQG�'HFLVLRQV��,Q
+RHFKVW Y�&RPPLVVLRQ WKH�&RXUW�KDG�UHFRJQLVHG�WKDW� WKH�QHHG�IRU�SURWHFWLRQ�DJDLQVW
DUELWUDU\� RU� GLVSURSRUWLRQDWH� LQWHUYHQWLRQ� E\� SXEOLF� DXWKRULWLHV� LQ� WKH� VSKHUH� RI� WKH
SULYDWH�DFWLYLWLHV�RI�DQ\�SHUVRQ�FRQVWLWXWHV�D�JHQHUDO�SULQFLSOH�RI�&RPPXQLW\�ODZ�ZKLFK
WKH�FRPSHWHQW�DXWKRULWLHV�RI�WKH�0HPEHU�6WDWHV�DUH�UHTXLUHG�WR�UHVSHFW�ZKHQ�WKH\�DUH
FDOOHG�XSRQ�WR�DFW� LQ�UHVSRQVH�WR�D�UHTXHVW� IRU�DVVLVWDQFH�PDGH�E\� WKH�&RPPLVVLRQ�
7KH�&RXUW�KDG�DOVR�KHOG�WKDW�LW�LV�IRU�WKH�FRPSHWHQW�QDWLRQDO�ERG\�WR�FRQVLGHU�ZKHWKHU
WKH� FRHUFLYH� PHDVXUHV� HQYLVDJHG� DUH� DUELWUDU\� RU� H[FHVVLYH� KDYLQJ� UHJDUG� WR� WKH
VXEMHFW�PDWWHU� RI� WKH� LQYHVWLJDWLRQ�� DQG� WKDW� WKH� &RPPLVVLRQ� IRU� LWV� SDUW� PXVW�PDNH
VXUH�WKDW�WKH�QDWLRQDO�ERG\�KDV�DOO�WKDW�LW�QHHGV�WR�SHUIRUP�WKDW�VXSHUYLVRU\�WDVN�DQG�WR
HQVXUH�WKDW�QDWLRQDO�ODZ�LV�UHVSHFWHG�LQ�WKH�LPSOHPHQWDWLRQ�RI�WKH�FRHUFLYH�PHDVXUHV�

&DOOHG�XSRQ�WR�FODULI\�WKDW�FDVH�ODZ��WKH�&RXUW�ILUVW�VWDWHG�WKDW�WKH�UHYLHZ�FDUULHG�RXW�E\
WKH�QDWLRQDO�FRXUW�PXVW�FRQFHUQ�LWVHOI�RQO\�ZLWK�WKH�FRHUFLYH�PHDVXUHV�DSSOLHG�IRU�DQG
PD\�QRW�JR�EH\RQG�DQ�H[DPLQDWLRQ�WR�HVWDEOLVK�WKDW�WKH�FRHUFLYH�PHDVXUHV�LQ�TXHVWLRQ
DUH� QRW� DUELWUDU\� DQG� WKDW� WKH\� DUH� SURSRUWLRQDWH� WR� WKH� VXEMHFW�PDWWHU� RI� WKH
LQYHVWLJDWLRQ�� 6XFK� DQ� H[DPLQDWLRQ� H[KDXVWV� WKH� MXULVGLFWLRQ� RI� WKH� QDWLRQDO� FRXUW� DV
UHJDUGV�WKH�MXVWLILFDWLRQ�RI�WKRVH�PHDVXUHV�

7KH�&RXUW� WKHQ�FRQVLGHUHG� WKH�SUHFLVH�VFRSH�RI� WKDW� UHYLHZ�DQG� WKH� LQIRUPDWLRQ� WKDW
FDQ� EH� UHTXLUHG� IURP� WKH� &RPPLVVLRQ�� ,W� VWDWHG� WKDW� WKH� &RPPLVVLRQ� LV� UHTXLUHG� WR
SURYLGH� WKH� QDWLRQDO� FRXUW� ZLWK� 
H[SODQDWLRQV� VKRZLQJ�� LQ� D� SURSHUO\� VXEVWDQWLDWHG
PDQQHU�� WKDW� WKH�&RPPLVVLRQ� LV� LQ�SRVVHVVLRQ�RI� LQIRUPDWLRQ�DQG�HYLGHQFH�SURYLGLQJ
UHDVRQDEOH� JURXQGV� IRU� VXVSHFWLQJ� LQIULQJHPHQW� RI� WKH� FRPSHWLWLRQ� UXOHV� E\� WKH
XQGHUWDNLQJ� FRQFHUQHG
� �SDUDJUDSK� ����� 
2Q� WKH� RWKHU� KDQG�� WKH� FRPSHWHQW� QDWLRQDO
FRXUW� PD\� QRW� GHPDQG� WKDW� LW� EH� SURYLGHG� ZLWK� WKH� LQIRUPDWLRQ� DQG� HYLGHQFH� LQ� WKH
&RPPLVVLRQ
V� ILOH� RQ�ZKLFK� WKH� ODWWHU
V� VXVSLFLRQV�DUH�EDVHG
� �SDUDJUDSK������:KHUH
FRHUFLYH�PHDVXUHV�DUH�UHTXHVWHG�RQ�D�SUHFDXWLRQDU\�EDVLV��
LW�LV�IRU�WKH�&RPPLVVLRQ�WR
SURYLGH� WKH� FRPSHWHQW� QDWLRQDO� FRXUW� ZLWK� WKH� H[SODQDWLRQV� QHHGHG� E\� WKDW� FRXUW� WR
VDWLVI\� LWVHOI� WKDW�� LI� WKH� &RPPLVVLRQ� ZHUH� XQDEOH� WR� REWDLQ�� DV� D� SUHFDXWLRQDU\
PHDVXUH��WKH�UHTXLVLWH�DVVLVWDQFH� LQ�RUGHU� WR�RYHUFRPH�DQ\�RSSRVLWLRQ�RQ� WKH�SDUW�RI
WKH� XQGHUWDNLQJ�� LW� ZRXOG� EH� LPSRVVLEOH�� RU� YHU\� GLIILFXOW�� WR� HVWDEOLVK� WKH� IDFWV
DPRXQWLQJ�WR�WKH�LQIULQJHPHQW
��SDUDJUDSK������*LYHQ�WKDW�D�IXUWKHU�DLP�RI�WKH�UHYLHZ�RI
SURSRUWLRQDOLW\� LV� WR� HVWDEOLVK� WKDW� WKH� LQWHQGHG� PHDVXUHV� GR� QRW� FRQVWLWXWH� D
GLVSURSRUWLRQDWH� DQG� LQWROHUDEOH� LQWHUIHUHQFH� LQ� UHODWLRQ� WR� WKH� DLP� SXUVXHG� E\� WKH
LQYHVWLJDWLRQ�� LW� PXVW� EH� RSHQ� WR� WKH� QDWLRQDO� FRXUW� WR� UHIXVH� WR� JUDQW� WKH� FRHUFLYH
PHDVXUHV�DSSOLHG� IRU� 
ZKHUH� WKH� VXVSHFWHG� LPSDLUPHQW� RI� FRPSHWLWLRQ� LV� VR�PLQLPDO�
WKH� H[WHQW� RI� WKH� OLNHO\� LQYROYHPHQW� RI� WKH� XQGHUWDNLQJ� FRQFHUQHG� VR� OLPLWHG�� RU� WKH
HYLGHQFH� VRXJKW� VR� SHULSKHUDO�� WKDW� WKH� LQWHUYHQWLRQ� LQ� WKH� VSKHUH� RI� WKH� SULYDWH
DFWLYLWLHV� RI� D� OHJDO� SHUVRQ�ZKLFK� D� VHDUFK� XVLQJ� ODZ�HQIRUFHPHQW� DXWKRULWLHV� HQWDLOV



3URFHHGLQJV &RXUW�RI�-XVWLFH

��

QHFHVVDULO\� DSSHDUV� PDQLIHVWO\� GLVSURSRUWLRQDWH� DQG� LQWROHUDEOH� LQ� WKH� OLJKW� RI� WKH
REMHFWLYHV�SXUVXHG�E\�WKH�LQYHVWLJDWLRQ
��SDUDJUDSK������,W�IROORZV�WKDW�WKH�&RPPLVVLRQ

PXVW� LQ� SULQFLSOH� LQIRUP� WKDW� FRXUW� RI� WKH� HVVHQWLDO� IHDWXUHV� RI� WKH� VXVSHFWHG
LQIULQJHPHQW��VR�DV� WR�HQDEOH� LW� WR�DVVHVV� WKHLU�VHULRXVQHVV��E\� LQGLFDWLQJ� WKH�PDUNHW
WKRXJKW�WR�EH�DIIHFWHG��WKH�QDWXUH�RI�WKH�VXVSHFWHG�UHVWULFWLRQV�RI�FRPSHWLWLRQ�DQG�WKH
VXSSRVHG� GHJUHH� RI� LQYROYHPHQW� RI� WKH� XQGHUWDNLQJ� FRQFHUQHG
� �SDUDJUDSK� ����� 7KH
&RPPLVVLRQ�PXVW�DOVR�LQGLFDWH�
DV�SUHFLVHO\�DV�SRVVLEOH�WKH�HYLGHQFH�VRXJKW�DQG�WKH
PDWWHUV� WR� ZKLFK� WKH� LQYHVWLJDWLRQ� PXVW� UHODWH
� �SDUDJUDSK� ����� +RZHYHU�� LW� LV� QRW
LQGLVSHQVDEOH�WKDW� WKH� LQIRUPDWLRQ�FRPPXQLFDWHG�VKRXOG�SUHFLVHO\�GHILQH� WKH�UHOHYDQW
PDUNHW��RU�LQGLFDWH�WKH�LQIULQJHPHQW�SHULRG��DQG�WKH�&RPPLVVLRQ�FDQQRW�EH�UHTXLUHG�WR
OLPLW�LWV�LQYHVWLJDWLRQ�WR�UHTXHVWLQJ�WKH�SURGXFWLRQ�RI�GRFXPHQWV�RU�ILOHV�ZKLFK�LW�LV�DEOH
WR�LGHQWLI\�SUHFLVHO\�LQ�DGYDQFH�

)LQDOO\�� WKH�&RXUW� VWDWHG� WKDW��ZKHUH� WKH� FRPSHWHQW� QDWLRQDO� FRXUW� FRQVLGHUV� WKDW� WKH
LQIRUPDWLRQ�VXSSOLHG�E\�WKH�&RPPLVVLRQ�GRHV�QRW�IXOILO�WKH�UHTXLUHPHQWV�VHW�RXW�E\�WKH
&RXUW�� LW� LV� UHTXLUHG�WR� LQIRUP��DV�UDSLGO\�DV�SRVVLEOH�� WKH�&RPPLVVLRQ�RU� WKH�QDWLRQDO
DXWKRULW\�ZKLFK�KDV�EURXJKW�WKH�ODWWHU
V�UHTXHVW�EHIRUH�LW�RI�WKH�GLIILFXOWLHV�HQFRXQWHUHG
DQG�ZKHUH�QHFHVVDU\�WR�DVN�IRU�DGGLWLRQDO�LQIRUPDWLRQ��ZKLOH�SD\LQJ�SDUWLFXODU�KHHG�WR
WKH� FRRUGLQDWLRQ�� H[SHGLWLRQ� DQG� GLVFUHWLRQ� QHFHVVDU\� WR� HQVXUH� WKH� HIIHFWLYHQHVV� RI
LQYHVWLJDWLRQV�� )RU� LWV� SDUW�� WKH� &RPPLVVLRQ�PXVW� SURYLGH� DQ\� DGGLWLRQDO� LQIRUPDWLRQ
ZLWK�WKH�PLQLPXP�RI�GHOD\��KRZHYHU��&RPPXQLW\�ODZ�GRHV�QRW�UHTXLUH�WKH�LQIRUPDWLRQ
VR�FRPPXQLFDWHG�WR�EH�LQ�DQ\�SDUWLFXODU�IRUP��7KRVH�UHFLSURFDO�GXWLHV�GHULYH�IURP�WKH
SULQFLSOH�RI�FRRSHUDWLRQ�LQ�JRRG�IDLWK�SURYLGHG�IRU�LQ�$UWLFOH����(&�

��� $V� UHJDUGV� WUDGH�PDUN� ODZ�� IRXU� FDVHV� FRQFHUQLQJ� WKH� LQWHUSUHWDWLRQ� RI�'LUHFWLYH
������ � VKRXOG�EH�PHQWLRQHG�

,Q� &DVH� &�������� 3KLOLSV >����@� (&5� ,������� WKH� &RXUW� JDYH� LWV� ILUVW� UXOLQJ� RQ� WKH
LQWHUSUHWDWLRQ� RI� 'LUHFWLYH� ������� ZLWK� UHJDUG� WR� D� VLJQ� FRQVLVWLQJ� H[FOXVLYHO\� RI� WKH
VKDSH�RI�JRRGV��7KH�TXHVWLRQV�VXEPLWWHG�WR�LW�ZHUH�UDLVHG�LQ�SURFHHGLQJV�FRQVLVWLQJ�RI
DQ�DFWLRQ� IRU� WUDGH�PDUN� LQIULQJHPHQW�DQG�D�FRXQWHU�FODLP� IRU� UHYRFDWLRQ�RI� WKH� WUDGH
PDUN�� 7KH� LQIULQJHPHQW� SURFHHGLQJV�ZHUH� EURXJKW� E\� WKH� SURSULHWRU� RI� D� WUDGH�PDUN
UHJLVWHUHG� LQ� WKH�8QLWHG�.LQJGRP�FRQVLVWLQJ�RI�D�JUDSKLF� UHSUHVHQWDWLRQ�RI� WKH�VKDSH
DQG� FRQILJXUDWLRQ� RI� WKH� KHDG� RI� DQ� HOHFWULF� VKDYHU�� FRPSULVLQJ� WKUHH� FLUFXODU� KHDGV
ZLWK� URWDWLQJ�EODGHV� LQ� WKH�VKDSH�RI�DQ�HTXLODWHUDO� WULDQJOH��$VNHG� WR� LQWHUSUHW�VHYHUDO
SURYLVLRQV� RI� 'LUHFWLYH� ������� ZKLFK� FRXOG� EH� GHFLVLYH� IRU� WKH� YDOLGLW\� RI� WKDW� WUDGH
PDUN��WKH�&RXUW�FODULILHG�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�YDULRXV�JURXQGV�IRU�UHIXVDO�DQG
LQYDOLGLW\�RI�UHJLVWUDWLRQ�OLVWHG�LQ�$UWLFOH���RI�WKDW�GLUHFWLYH��,Q�SDUWLFXODU��DV�UHJDUGV�WKH
VKDSH�RI�JRRGV��WKH�&RXUW�KHOG�WKDW�
LQ�RUGHU�WR�EH�FDSDEOH�RI�GLVWLQJXLVKLQJ�DQ�DUWLFOH
IRU�WKH�SXUSRVHV�RI�$UWLFOH���RI�>'LUHFWLYH�������@��WKH�VKDSH�RI�WKH�DUWLFOH�LQ�UHVSHFW�RI
ZKLFK� WKH� VLJQ� LV� UHJLVWHUHG� GRHV� QRW� UHTXLUH� DQ\� FDSULFLRXV� DGGLWLRQ�� VXFK� DV� DQ
HPEHOOLVKPHQW� ZKLFK� KDV� QR� IXQFWLRQDO� SXUSRVH
� �SDUDJUDSK� ����� ,W� VHW� RXW� WKH
� &LWHG�LQ�IRRWQRWH���
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FLUFXPVWDQFHV� LQ� ZKLFK� H[WHQVLYH� XVH� RI� D� VLJQ� ZKLFK� FRQVLVWV� RI� WKH� VKDSH� RI� DQ
DUWLFOH�LV�VXIILFLHQW�WR�JLYH�WKH�VLJQ�D�GLVWLQFWLYH�FKDUDFWHU�IRU�WKH�SXUSRVHV�RI�$UWLFOH�����
RI�WKDW�GLUHFWLYH��FRQFHUQLQJ�GLVWLQFWLYH�FKDUDFWHU�DFTXLUHG�WKURXJK�XVH�

7KH� &RXUW� DERYH� DOO� FODULILHG�� LQ� LWV� DQVZHU� WR� WKH� IRXUWK� TXHVWLRQ� UHIHUUHG� E\� WKH
QDWLRQDO� FRXUW�� WKH� LQWHUSUHWDWLRQ� RI� WKH� JURXQGV� IRU� UHIXVDO� RI� UHJLVWUDWLRQ� VHW� RXW� LQ
$UWLFOH������H��RI�'LUHFWLYH���������8QGHU�WKDW�SURYLVLRQ��WUDGH�PDUN�UHJLVWUDWLRQ�LV�WR�EH
UHIXVHG�IRU�VLJQV�ZKLFK�FRQVLVW�H[FOXVLYHO\�RI�WKH�VKDSH�ZKLFK�UHVXOWV�IURP�WKH�QDWXUH
RI� WKH� JRRGV� WKHPVHOYHV�� WKH� VKDSH� RI� WKH� JRRGV� ZKLFK� LV� QHFHVVDU\� WR� REWDLQ� D
WHFKQLFDO�UHVXOW��RU�WKH�VKDSH�ZKLFK�JLYHV�VXEVWDQWLDO�YDOXH�WR�WKH�JRRGV��:KHUH�D�VLJQ
LV� UHIXVHG� UHJLVWUDWLRQ� RQ� WKH� DERYH� JURXQGV�� LW� FDQQRW� XQGHU� DQ\� FLUFXPVWDQFHV� EH
UHJLVWHUHG� XQGHU� $UWLFOH� ����� RI� WKH� GLUHFWLYH� �SDUDJUDSKV� ��� DQG� ����� 7KH� &RXUW
UHFDOOHG�LWV�FDVH�ODZ�WKDW�WKH�YDULRXV�JURXQGV�IRU�UHIXVDO�RI�UHJLVWUDWLRQ�OLVWHG�LQ�$UWLFOH��
RI�'LUHFWLYH��������PXVW�EH�LQWHUSUHWHG�LQ�WKH�OLJKW�RI�WKH�SXEOLF�LQWHUHVW�XQGHUO\LQJ�HDFK
RI� WKHP� �-RLQHG� &DVHV� &�������� DQG� &��������:LQGVXUILQJ� &KLHPVHH >����@� (&5
,������� SDUDJUDSKV ���� ��� DQG� ����� $V� UHJDUGV�� LQ� SDUWLFXODU�� VLJQV� FRQVLVWLQJ
H[FOXVLYHO\� RI� WKH� VKDSH� RI� WKH� SURGXFW� 
QHFHVVDU\� WR� REWDLQ� D� WHFKQLFDO� UHVXOW
�� WKH
&RXUW�QRWHG�WKDW�WKDW�SURYLVLRQ�
LV�LQWHQGHG�WR�SUHFOXGH�WKH�UHJLVWUDWLRQ�RI�VKDSHV�ZKRVH
HVVHQWLDO�FKDUDFWHULVWLFV�SHUIRUP�D�WHFKQLFDO�IXQFWLRQ��ZLWK�WKH�UHVXOW�WKDW�WKH�H[FOXVLYLW\
LQKHUHQW� LQ� WKH� WUDGH�PDUN� ULJKW�ZRXOG� OLPLW� WKH� SRVVLELOLW\� RI� FRPSHWLWRUV� VXSSO\LQJ� D
SURGXFW�LQFRUSRUDWLQJ�VXFK�D�IXQFWLRQ�RU�DW�OHDVW�OLPLW�WKHLU�IUHHGRP�RI�FKRLFH�LQ�UHJDUG
WR�WKH�WHFKQLFDO�VROXWLRQ�WKH\�ZLVK� WR�DGRSW� LQ�RUGHU� WR� LQFRUSRUDWH�VXFK�D� IXQFWLRQ� LQ
WKHLU� SURGXFW
� �SDUDJUDSK� ����� 7KH� &RXUW� WKHUHIRUH� FRQFOXGHG� WKDW� D� VLJQ� FRQVLVWLQJ
H[FOXVLYHO\� RI� WKH� VKDSH� RI� D� SURGXFW� LV� XQUHJLVWUDEOH� 
LI� LW� LV� HVWDEOLVKHG� WKDW� WKH
HVVHQWLDO�IXQFWLRQDO�IHDWXUHV�RI�WKDW�VKDSH�DUH�DWWULEXWDEOH�RQO\�WR�WKH�WHFKQLFDO�UHVXOW
�
0RUHRYHU�� WKDW�JURXQG� IRU� UHIXVDO� RU� LQYDOLGLW\� RI� UHJLVWUDWLRQ� FDQQRW� EH� RYHUFRPH� E\
HVWDEOLVKLQJ� WKDW� WKHUH�DUH� RWKHU� VKDSHV�ZKLFK�DOORZ� WKH� VDPH� WHFKQLFDO� UHVXOW� WR� EH
REWDLQHG�

,Q�&DVH�&������+|OWHUKRII >����@�(&5�,������� WKH�&RXUW�ZDV�FDOOHG�XSRQ� WR� LQWHUSUHW
$UWLFOH������RI�'LUHFWLYH���������ZKLFK�HQWLWOHV�WKH�SURSULHWRU�RI�D�WUDGH�PDUN�WR�SUHYHQW
DOO� WKLUG�SDUWLHV� IURP�XVLQJ� LQ� WKH�FRXUVH�RI� WUDGH�DQ\�VLJQ�ZKLFK� LV� LGHQWLFDO�ZLWK� WKH
WUDGH�PDUN�LQ�UHODWLRQ�WR�JRRGV�ZKLFK�DUH�LGHQWLFDO�ZLWK�WKRVH�IRU�ZKLFK�WKH�WUDGH�PDUN
LV�UHJLVWHUHG�RU�DQ\�VLJQ�ZKHUH��EHFDXVH�RI� LWV� LGHQWLW\�ZLWK��RU�VLPLODULW\� WR�� WKH�WUDGH
PDUN�DQG�WKH�LGHQWLW\�RU�VLPLODULW\�RI�WKH�JRRGV�LQ�TXHVWLRQ��WKHUH�H[LVWV�D�OLNHOLKRRG�RI
FRQIXVLRQ�RQ�WKH�SDUW�RI�WKH�SXEOLF��7KH�&RXUW�UXOHG�WKDW�
WKH�SURSULHWRU�RI�D�WUDGH�PDUN
FDQQRW� UHO\� RQ� KLV� H[FOXVLYH� ULJKW� ZKHUH� D� WKLUG� SDUW\�� LQ� WKH� FRXUVH� RI� FRPPHUFLDO
QHJRWLDWLRQV��UHYHDOV�WKH�RULJLQ�RI�JRRGV�ZKLFK�KH�KDV�SURGXFHG�KLPVHOI�DQG�XVHV�WKH
VLJQ� LQ� TXHVWLRQ� VROHO\� WR� GHQRWH� WKH� SDUWLFXODU� FKDUDFWHULVWLFV� RI� WKH� JRRGV� KH� LV
RIIHULQJ� IRU� VDOH� VR� WKDW� WKHUH� FDQ� EH� QR� TXHVWLRQ� RI� WKH� WUDGH� PDUN� XVHG� EHLQJ
SHUFHLYHG�DV�D�VLJQ�LQGLFDWLYH�RI�WKH�XQGHUWDNLQJ�RI�RULJLQ
�

,Q�LWV�MXGJPHQW�RI����1RYHPEHU������LQ�&DVH�&��������$UVHQDO�)RRWEDOO�&OXE��QRW�\HW
SXEOLVKHG� LQ� WKH� (&5�� WKH� &RXUW� ZDV� DVNHG� WR� LQWHUSUHW� $UWLFOH� �����D�� RI� 'LUHFWLYH
������� LQ� WKH� FRQWH[W� RI� DQ� DFWLRQ� IRU� WUDGH� PDUN� LQIULQJHPHQW� EURXJKW� E\� $UVHQDO
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)RRWEDOO�&OXE�3OF�DJDLQVW�D�WUDGHU��FRQFHUQLQJ�WKH�ODWWHU
V�VHOOLQJ�RI�VFDUYHV�PDUNHG�LQ
ODUJH�OHWWHULQJ�ZLWK�WKH�ZRUG�
$UVHQDO
��D�VLJQ�ZKLFK�LV�UHJLVWHUHG�DV�D�WUDGH�PDUN�E\�WKDW
FOXE�IRU�WKRVH�DQG�RWKHU�JRRGV��7KH�&RXUW�UXOHG�WKDW��LQ�D�VLWXDWLRQ�ZKHUH�D�WKLUG�SDUW\
XVHV�LQ�WKH�FRXUVH�RI�WUDGH�D�VLJQ�ZKLFK�LV� LGHQWLFDO�WR�D�YDOLGO\�UHJLVWHUHG�WUDGH�PDUN
RQ�JRRGV�ZKLFK�DUH�LGHQWLFDO�WR�WKRVH�IRU�ZKLFK�WKH�PDUN�LV�UHJLVWHUHG��WKH�WUDGH�PDUN
SURSULHWRU� LV� HQWLWOHG�� LQ� FLUFXPVWDQFHV� VXFK� DV� WKRVH� LQ� WKLV� FDVH�� WR� UHO\� RQ� $UWLFOH
�����D��RI�'LUHFWLYH��������WR�SUHYHQW�WKDW�XVH�

,Q�UHDFKLQJ�WKDW�FRQFOXVLRQ��WKH�&RXUW�UHIHUUHG�WR�LWV�FDVH�ODZ��IURP�ZKLFK�LW�IROORZV�WKDW
WKH�H[FOXVLYH� ULJKW�XQGHU�$UWLFOH������D��RI�'LUHFWLYH��������ZDV�FRQIHUUHG� LQ�RUGHU� WR
HQDEOH�WKH�WUDGH�PDUN�SURSULHWRU�WR�SURWHFW�KLV�VSHFLILF�LQWHUHVWV��WKDW�LV��WR�HQVXUH�WKDW
WKH�WUDGH�PDUN�FDQ�IXOILO�LWV�IXQFWLRQV��7KH�&RXUW�GHGXFHG�WKDW�WKH�H[HUFLVH�RI�WKDW�ULJKW
PXVW�EH�UHVHUYHG�WR�FDVHV�LQ�ZKLFK�D�WKLUG�SDUW\
V�XVH�RI�WKH�VLJQ�DIIHFWV�RU�LV�OLDEOH�WR
DIIHFW�WKH�IXQFWLRQV�RI�WKH�WUDGH�PDUN��LQ�SDUWLFXODU�LWV�HVVHQWLDO�IXQFWLRQ�RI�JXDUDQWHHLQJ
WR�FRQVXPHUV�WKH�RULJLQ�RI� WKH�JRRGV��%\�FRQWUDVW�� WKH�SURSULHWRU�PD\�QRW�SURKLELW� WKH
XVH�RI�D�VLJQ�LGHQWLFDO�WR�WKH�WUDGH�PDUN�IRU�JRRGV�LGHQWLFDO�WR�WKRVH�IRU�ZKLFK�WKH�PDUN
LV�UHJLVWHUHG�LI�WKDW�XVH�FDQQRW�DIIHFW�KLV�RZQ�LQWHUHVWV�DV�SURSULHWRU�RI�WKH�PDUN��KDYLQJ
UHJDUG�WR�LWV�IXQFWLRQV��7KH�&RXUW��UHIHUULQJ�WR�+|OWHUKRII��SRLQWHG�RXW�WKDW�FHUWDLQ�XVHV
IRU�SXUHO\�GHVFULSWLYH�SXUSRVHV�DUH�H[FOXGHG�IURP�WKH�VFRSH�RI�$UWLFOH������RI�'LUHFWLYH
������� EHFDXVH� WKH\� GR� QRW� DIIHFW� DQ\� RI� WKH� LQWHUHVWV� ZKLFK� WKDW� SURYLVLRQ� DLPV� WR
SURWHFW��DQG�GR�QRW�WKHUHIRUH�IDOO�ZLWKLQ� WKH�FRQFHSW�RI�XVH�ZLWKLQ� WKH�PHDQLQJ�RI� WKDW
SURYLVLRQ�� 7KH� &RXUW� IRXQG�� KRZHYHU�� WKDW� WKH� VLWXDWLRQ� LQ� TXHVWLRQ� LQ� WKH� PDLQ
SURFHHGLQJV�ZDV�IXQGDPHQWDOO\�GLIIHUHQW�IURP�WKDW�LQ�+|OWHUKRII��VLQFH�LQ�WKLV�FDVH��WKH
XVH�RI�WKH�VLJQ�WRRN�SODFH�LQ�WKH�FRQWH[W�RI�VDOHV�WR�FRQVXPHUV�DQG�ZDV�REYLRXVO\�QRW
LQWHQGHG�IRU�SXUHO\�GHVFULSWLYH�SXUSRVHV��7KH�SUHVHQFH�RQ�WKH�WUDGHU
V�VWDOO�RI�D�QRWLFH
VWDWLQJ� WKDW� WKH� JRRGV� FRQFHUQHG� ZHUH� QRW� RIILFLDO� FOXE� SURGXFWV� FRXOG� QRW� FDOO� WKDW
ILQGLQJ�LQWR�TXHVWLRQ�

7KH�&RXUW�DOVR�IRXQG�WKDW��LQ�WKH�FDVH�DW�LVVXH�LQ�WKH�PDLQ�SURFHHGLQJV��WKHUH�ZDV�QR
JXDUDQWHH�WKDW�DOO�WKH�JRRGV�GHVLJQDWHG�E\�WKH�WUDGH�PDUN�KDG�EHHQ�PDQXIDFWXUHG�RU
VXSSOLHG�XQGHU�WKH�FRQWURO�RI�D�VLQJOH�XQGHUWDNLQJ�UHVSRQVLEOH�IRU�WKHLU�TXDOLW\��,Q�WKRVH
FLUFXPVWDQFHV��WKH�XVH�E\�D�WKLUG�SDUW\�RI�D�VLJQ�LGHQWLFDO�WR�WKH�WUDGH�PDUN�LV�OLDEOH�WR
DIIHFW�WKH�JXDUDQWHH�RI�RULJLQ�RI�WKH�JRRGV�DQG�WKH�WUDGH�PDUN�SURSULHWRU�PXVW�EH�DEOH
WR�SUHYHQW� WKLV��7KH�&RXUW�KHOG�WKDW� LW� LV� LPPDWHULDO� WKDW� LQ� WKH�FRQWH[W�RI� WKDW�XVH� WKH
VLJQ�LV�SHUFHLYHG�DV�D�EDGJH�RI�VXSSRUW�IRU��RU�OR\DOW\�RU�DIILOLDWLRQ�WR��WKH�SURSULHWRU�RI
WKH�PDUN�

,Q�LWV�MXGJPHQW�RI����'HFHPEHU������LQ�&DVH�&��������6LHFNPDQQ��QRW�\HW�SXEOLVKHG
LQ� WKH� (&5�� WKH� &RXUW� ZDV� FDOOHG� XSRQ� WR� LQWHUSUHW� $UWLFOH� �� RI� 'LUHFWLYH� ������
FRQFHUQLQJ�VLJQV�RI�ZKLFK�D�WUDGH�PDUN�PD\�FRQVLVW��ZLWK�UHJDUG�WR�DQ�ROIDFWRU\�VLJQ�
7KH�&RXUW�UXOHG�WKDW�WKDW�SURYLVLRQ�PXVW�EH�LQWHUSUHWHG�DV�PHDQLQJ�WKDW�
D�WUDGH�PDUN
PD\�FRQVLVW�RI�D�VLJQ�ZKLFK�LV�QRW�LQ�LWVHOI�FDSDEOH�RI�EHLQJ�SHUFHLYHG�YLVXDOO\��SURYLGHG
WKDW� LW� FDQ� EH� UHSUHVHQWHG� JUDSKLFDOO\�� SDUWLFXODUO\� E\� PHDQV� RI� LPDJHV�� OLQHV� RU
FKDUDFWHUV�� DQG� WKDW� WKH� UHSUHVHQWDWLRQ� LV� FOHDU�� SUHFLVH�� VHOI�FRQWDLQHG�� HDVLO\
DFFHVVLEOH�� LQWHOOLJLEOH�� GXUDEOH� DQG� REMHFWLYH
�� $V� UHJDUGV� ROIDFWRU\� VLJQV�� WKH� &RXUW
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KHOG��KRZHYHU��WKDW�
WKH�UHTXLUHPHQWV�RI�JUDSKLF�UHSUHVHQWDELOLW\�DUH�QRW�VDWLVILHG�E\�D
FKHPLFDO�IRUPXOD��E\�D�GHVFULSWLRQ�LQ�ZULWWHQ�ZRUGV��E\�WKH�GHSRVLW�RI�DQ�RGRXU�VDPSOH
RU�E\�D�FRPELQDWLRQ�RI�WKRVH�HOHPHQWV
�

,Q�UHDFKLQJ�WKDW�FRQFOXVLRQ��WKH�&RXUW�WRRN�DFFRXQW�RI�WKH�HVVHQWLDO�UROH�RI�UHJLVWUDWLRQ
LQ�WKH�VFKHPH�RI�SURWHFWLRQ�HVWDEOLVKHG�E\�ERWK�'LUHFWLYH��������DQG�5HJXODWLRQ��(&�
1R�������RQ�WKH�&RPPXQLW\�WUDGH�PDUN� �� :KLOH�$UWLFOH���RI�WKDW�GLUHFWLYH�VWDWHV�WKDW�D
WUDGH�PDUN�PD\�FRQVLVW��LQ�SDUWLFXODU��RI�
ZRUGV������GHVLJQV��OHWWHUV��QXPHUDOV��WKH�VKDSH
RI�JRRGV�RU�RI�WKHLU�SDFNDJLQJ
��WKDW�LV�D�OLVW�RI�H[DPSOHV��DV�VWDWHG�LQ�WKH�VHYHQWK�UHFLWDO
LQ�WKH�SUHDPEOH�WR�WKH�GLUHFWLYH��7KDW�SURYLVLRQ�GRHV�QRW�H[SUHVVO\�H[FOXGH�VLJQV�ZKLFK
DUH�QRW�LQ�WKHPVHOYHV�FDSDEOH�RI�EHLQJ�SHUFHLYHG�YLVXDOO\��$�WUDGH�PDUN�PD\�FRQVLVW�RI
VXFK� D� VLJQ� SURYLGHG� WKDW� LW� FDQ� EH� UHSUHVHQWHG� JUDSKLFDOO\�� 7KH� &RXUW� VHW� RXW� WKH
UHTXLUHPHQWV�ZKLFK�PXVW�EH�PHW�E\�D�JUDSKLF�UHSUHVHQWDWLRQ��JLYHQ�WKH�IXQFWLRQV�ZKLFK
LW� LV�UHTXLUHG�WR�SHUIRUP��SDUWLFXODUO\� LQ� WHUPV�RI�DFFHVVLELOLW\� WR� WKH�UHJLVWHU
V�XVHUV�� ,W
GUHZ�SDUWLFXODU�DWWHQWLRQ�WR�WKH�QHHG�IRU�WKH�JUDSKLF�UHSUHVHQWDWLRQ�WR�EH�FOHDU��SUHFLVH�
VHOI�FRQWDLQHG��HDVLO\�DFFHVVLEOH��LQWHOOLJLEOH��GXUDEOH�DQG�REMHFWLYH�

$SSO\LQJ�WKRVH�UHTXLUHPHQWV�WR�WKH�PHWKRG�RI�JUDSKLF�UHSUHVHQWDWLRQ�RI�ROIDFWRU\�VLJQV�
ZKLFK�ZDV�WKH�VXEMHFW�RI�WKH�QDWLRQDO�FRXUW
V�UHTXHVW�IRU�D�UXOLQJ��WKH�&RXUW�KHOG�WKDW�D
FKHPLFDO�IRUPXOD� 
GRHV�QRW�UHSUHVHQW�WKH�RGRXU�RI�D�VXEVWDQFH��EXW�WKH�VXEVWDQFH�DV
VXFK��DQG�QRU�LV�LW�VXIILFLHQWO\�FOHDU�DQG�SUHFLVH
��SDUDJUDSK������WKDW�WKH�GHVFULSWLRQ�RI
DQ� RGRXU�� 
DOWKRXJK� LW� LV� JUDSKLF�� ���� LV� QRW� VXIILFLHQWO\� FOHDU�� SUHFLVH� DQG� REMHFWLYH

�SDUDJUDSK� ����� WKDW� WKH� GHSRVLW� RI� DQ� RGRXU� VDPSOH� GRHV� QRW� FRQVWLWXWH� D� JUDSKLF
UHSUHVHQWDWLRQ�IRU�WKH�SXUSRVHV�RI�$UWLFOH���RI�WKH�GLUHFWLYH�DQG�WKDW��PRUHRYHU��VXFK�D
VDPSOH� 
LV� QRW� VXIILFLHQWO\� VWDEOH� RU� GXUDEOH
� �SDUDJUDSK� ����� )RU� ROIDFWRU\� VLJQV�� D
FRPELQDWLRQ� RI� WKRVH� YDULRXV� PHWKRGV� LV� OLNHZLVH� QRW� FDSDEOH� RI� VDWLVI\LQJ� WKH
UHTXLUHPHQWV� ZKLFK� PXVW� EH� PHW� E\� D� JUDSKLF� UHSUHVHQWDWLRQ�� 
LQ� SDUWLFXODU� WKRVH
UHODWLQJ�WR�FODULW\�DQG�SUHFLVLRQ
��SDUDJUDSK�����

��� ,Q�WKH�ILHOG�RI�SXEOLF�SURFXUHPHQW��WZR�FDVHV�ZLOO�EH�QRWHG�

,Q� &DVH� &������ +, >����@� (&5� ,������� WKH� &RXUW� ZDV� DVNHG� IRU� D� UXOLQJ� RQ� WKH
LQWHUSUHWDWLRQ�RI�'LUHFWLYH��������((&���� 0RUH�VSHFLILFDOO\��LW�ZDV�UHTXHVWHG�WR�UXOH�RQ
ZKHWKHU�WKHUH�LV�D�ULJKW�WR�UHYLHZ�RI�WKH�GHFLVLRQ�RI�D�FRQWUDFWLQJ�DXWKRULW\�WR�ZLWKGUDZ
DQ�LQYLWDWLRQ�WR�WHQGHU�DQG�RQ�WKH�H[WHQW�RI�WKH�MXGLFLDO�UHYLHZ�WR�EH�FDUULHG�RXW�LQ�VXFK�D
UHYLHZ�SURFHGXUH�
�� &RXQFLO�5HJXODWLRQ��(&��1R�������RI����'HFHPEHU������RQ�WKH�&RPPXQLW\�WUDGH�PDUN��2-������/

����S� ���
�� &RXQFLO�'LUHFWLYH��������((&�RI� ���'HFHPEHU� ����� RQ� WKH� FRRUGLQDWLRQ� RI� WKH� ODZV�� UHJXODWLRQV

DQG�DGPLQLVWUDWLYH�SURYLVLRQV�UHODWLQJ�WR�WKH�DSSOLFDWLRQ�RI�UHYLHZ�SURFHGXUHV�WR�WKH�DZDUG�RI�SXEOLF
VXSSO\� DQG� SXEOLF� ZRUNV� FRQWUDFWV� �2-� ����� /� ����� S������ DV� DPHQGHG� E\� &RXQFLO� 'LUHFWLYH
������((&� RI� ��� -XQH� ����� UHODWLQJ� WR� WKH� FRRUGLQDWLRQ� RI� SURFHGXUHV� IRU� WKH� DZDUG� RI� SXEOLF
VHUYLFH�FRQWUDFWV��2-������/������S����
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,Q�DQVZHU� WR� WKH�TXHVWLRQV�VXEPLWWHG� WR� LW�� WKH�&RXUW� VWDWHG�� ILUVW�� WKDW� 
$UWLFOH� ����� RI
>'LUHFWLYH� ������@� UHTXLUHV� WKH� GHFLVLRQ� RI� WKH� FRQWUDFWLQJ� DXWKRULW\� WR� ZLWKGUDZ� WKH
LQYLWDWLRQ�WR�WHQGHU�IRU�D�SXEOLF�VHUYLFH�FRQWUDFW�WR�EH�RSHQ�WR�D�UHYLHZ�SURFHGXUH��DQG
WR�EH�FDSDEOH�RI�EHLQJ�DQQXOOHG�ZKHUH�DSSURSULDWH��RQ�WKH�JURXQG�WKDW�LW�KDV�LQIULQJHG
&RPPXQLW\� ODZ� RQ� SXEOLF� FRQWUDFWV� RU� QDWLRQDO� UXOHV� LPSOHPHQWLQJ� WKDW� ODZ
� DQG�
VHFRQG�� WKDW� WKDW� GLUHFWLYH� 
SUHFOXGHV� QDWLRQDO� OHJLVODWLRQ� IURP� OLPLWLQJ� UHYLHZ� RI� WKH
OHJDOLW\�RI� WKH�ZLWKGUDZDO�RI�DQ� LQYLWDWLRQ� WR� WHQGHU� WR�PHUH�H[DPLQDWLRQ�RI�ZKHWKHU� LW
ZDV�DUELWUDU\
�

,Q� &DVH� &�������� &RQFRUGLD� %XV� )LQODQG >����@� (&5� ,������� WKH� &RXUW� WXUQHG� LWV
DWWHQWLRQ�IRU�WKH�ILUVW�WLPH�WR�WKH�TXHVWLRQ�ZKHWKHU�HFRORJLFDO�FULWHULD�PD\�EH�WDNHQ�LQWR
FRQVLGHUDWLRQ� LQ�WKH�SURFHGXUHV�IRU� WKH�DZDUG�RI�FHUWDLQ�SXEOLF�VHUYLFH�FRQWUDFWV��7KH
TXHVWLRQV� UHIHUUHG� E\� WKH� QDWLRQDO� FRXUW� SULQFLSDOO\� FRQFHUQHG� WKH� LQWHUSUHWDWLRQ� RI
'LUHFWLYH� ������((&�� 7KH� &RXUW� LQGLFDWHG�� KRZHYHU�� WKDW� LWV� DQVZHU� ZRXOG� QRW� EH
GLIIHUHQW� LI� WKH�SURFHGXUH� IRU� WKH�DZDUG�RI� WKH�SXEOLF� FRQWUDFW� IHOO�ZLWKLQ� WKH�VFRSH�RI
&RXQFLO�'LUHFWLYH�������((&� ��

7KH� PDLQ� SURFHHGLQJV� FRQFHUQHG� WKH� DZDUG� RI� D� FRQWUDFW� IRU� WKH� SURYLVLRQ� RI� EXV
WUDQVSRUW� VHUYLFHV� LQ� WKH� FLW\� RI�+HOVLQNL� �)LQODQG��� 7KH�&RXUW� KHOG� WKDW�ZKHUH�� LQ� WKH
FRQWH[W� RI� D� SXEOLF� FRQWUDFW� IRU� WKH� SURYLVLRQ� RI� XUEDQ� EXV� WUDQVSRUW� VHUYLFHV�� WKH
FRQWUDFWLQJ� DXWKRULW\� GHFLGHV� WR� DZDUG� D� FRQWUDFW� WR� WKH� WHQGHUHU� ZKR� VXEPLWV� WKH
HFRQRPLFDOO\� PRVW� DGYDQWDJHRXV� WHQGHU�� LW� PD\� WDNH� LQWR� FRQVLGHUDWLRQ� HFRORJLFDO
FULWHULD�VXFK�DV�WKH� OHYHO�RI�QLWURJHQ�R[LGH�HPLVVLRQV�RU� WKH�QRLVH� OHYHO�RI� WKH�EXVHV�
SURYLGHG�WKDW�WKRVH�FULWHULD�VDWLVI\�FHUWDLQ�FRQGLWLRQV�

,Q� UHDFKLQJ� WKH� FRQFOXVLRQ� WKDW�'LUHFWLYH� ������ GRHV� QRW� SUHFOXGH� WKH� XVH� RI� FULWHULD
UHODWLQJ�WR�WKH�SUHVHUYDWLRQ�RI�WKH�HQYLURQPHQW��WKH�&RXUW�QRWHG�WKDW�WKH�FULWHULD�ZKLFK
PD\�EH�XVHG�DV�FULWHULD� IRU� WKH� DZDUG� RI� D� SXEOLF� FRQWUDFW� WR� WKH� HFRQRPLFDOO\�PRVW
DGYDQWDJHRXV� WHQGHU� DUH� QRW� OLVWHG� H[KDXVWLYHO\� LQ� WKH� GLUHFWLYH�� DQG� WKDW� $UWLFOH
������D�� RI� WKH� GLUHFWLYH� FDQQRW� EH� LQWHUSUHWHG� DV� PHDQLQJ� WKDW� HDFK� RI� WKH� DZDUG
FULWHULD� XVHG� E\� WKH� FRQWUDFWLQJ� DXWKRULW\� PXVW� QHFHVVDULO\� EH� RI� D� SXUHO\� HFRQRPLF
QDWXUH�� VLQFH� LW� FDQQRW� EH� H[FOXGHG� WKDW� IDFWRUV�ZKLFK� DUH� QRW� SXUHO\� HFRQRPLF�PD\
LQIOXHQFH�WKH�YDOXH�RI�D�WHQGHU�IURP�WKH�SRLQW�RI�YLHZ�RI�WKH�FRQWUDFWLQJ�DXWKRULW\��7KH
&RXUW� DOVR� UHIHUUHG� WR� WKH�ZRUGLQJ� RI� WKH� WKLUG� VHQWHQFH� RI� WKH� ILUVW� VXESDUDJUDSK� RI
$UWLFOH� ���U���� RI� WKH� (&� 7UHDW\� �WUDQVIHUUHG� E\� WKH� 7UHDW\� RI� $PVWHUGDP� LQ� VOLJKWO\
DPHQGHG� IRUP� WR� $UWLFOH� �� (&��� ZKLFK� SURYLGHV� WKDW� HQYLURQPHQWDO� SURWHFWLRQ
UHTXLUHPHQWV�PXVW�EH� LQWHJUDWHG� LQWR�WKH�GHILQLWLRQ�DQG� LPSOHPHQWDWLRQ�RI�&RPPXQLW\
SROLFLHV�DQG�DFWLYLWLHV�

*XLGHG�E\� LWV� VHWWOHG� FDVH�ODZ�� WKH�&RXUW� OLVWHG� WKH� FRQGLWLRQV�ZKLFK�PXVW� EH�PHW� LQ
RUGHU�IRU�WKH�DSSOLFDWLRQ�RI�FULWHULD�UHODWLQJ�WR�WKH�SUHVHUYDWLRQ�RI�WKH�HQYLURQPHQW�WR�EH
�� &RXQFLO�'LUHFWLYH�������((&�RI����-XQH������FRRUGLQDWLQJ�WKH�SURFXUHPHQW�SURFHGXUHV�RI�HQWLWLHV

RSHUDWLQJ�LQ�WKH�ZDWHU��HQHUJ\��WUDQVSRUW�DQG�WHOHFRPPXQLFDWLRQV�VHFWRUV��2-������/������S�����
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FRPSDWLEOH�ZLWK�&RPPXQLW\�ODZ��7KRVH�FULWHULD�PXVW�EH�OLQNHG�WR�WKH�VXEMHFW�PDWWHU�RI
WKH� FRQWUDFW�� PD\� QRW� KDYH� WKH� HIIHFW� RI� FRQIHUULQJ� RQ� WKH� FRQWUDFWLQJ� DXWKRULW\� DQ
XQUHVWULFWHG� IUHHGRP� RI� FKRLFH�� PXVW� EH� H[SUHVVO\� PHQWLRQHG� LQ� WKH� FRQWUDFW
GRFXPHQWV�RU�WKH�WHQGHU�QRWLFH��DQG�PXVW�FRPSO\�ZLWK�DOO�WKH�IXQGDPHQWDO�SULQFLSOHV�RI
&RPPXQLW\�ODZ��LQ�SDUWLFXODU�WKH�SULQFLSOH�RI�QRQ�GLVFULPLQDWLRQ�

��� $V�UHJDUGV�VRFLDO�ODZ��WKLV�UHSRUW�UHFRUGV�WKUHH�FDVHV�RQ�VRFLDO�VHFXULW\���������WZR
FDVHV� RQ� HTXDO� WUHDWPHQW� RI�PHQ� DQG� ZRPHQ� ������� DQG� WZR� FDVHV� FRQFHUQLQJ� WKH
LQWHUSUHWDWLRQ�RI�HPSOR\PHQW�UHODWHG�GLUHFWLYHV��������

����� &DVH�&��������+XPHU >����@� (&5� ,������ GHDOW�ZLWK� WKH�TXHVWLRQ�ZKHWKHU� WKH
UHTXLUHPHQW��XQGHU�$XVWULDQ�ODZ��WKDW�PLQRU�FKLOGUHQ�EH�RUGLQDULO\�UHVLGHQW�LQ�$XVWULD�LQ
RUGHU� WR� EH� HQWLWOHG� WR� DGYDQFHV� RQ� PDLQWHQDQFH� SD\PHQWV� ZDV� FRPSDWLEOH� ZLWK
&RPPXQLW\� ODZ��7KH�&RXUW�ILUVW�REVHUYHG�WKDW�VXFK�D�EHQHILW� LV�D�IDPLO\�EHQHILW�ZLWKLQ
WKH� PHDQLQJ� RI� $UWLFOH� �����K�� RI� 5HJXODWLRQ� �((&�� 1R ������� �� �&DVH� &������
2IIHUPDQQV >����@�(&5� ,�������� ,W� WKHQ�VWDWHG� WKDW� D�SHUVRQ��RQH�RU� RWKHU� RI�ZKRVH
SDUHQWV� LV� DQ�HPSOR\HG� SHUVRQ� RU� LV� RXW� RI�ZRUN�� LV� FRYHUHG� E\� WKDW� UHJXODWLRQ� DV� D
PHPEHU�RI�WKH�IDPLO\�RI�D�ZRUNHU��)LQDOO\��WKH�&RXUW�KHOG�WKDW�$UWLFOHV����DQG����RI�WKH
UHJXODWLRQ� DUH� WR� EH� FRQVWUXHG�DV�PHDQLQJ� WKDW��ZKHUH�� IROORZLQJ� D� GLYRUFH�� D�PLQRU
FKLOG� UHVLGHV� ZLWK� WKH� SDUHQW� ZKR� KDV� FXVWRG\� LQ� D� 0HPEHU� 6WDWH� RWKHU� WKDQ� WKH
0HPEHU� 6WDWH� SURYLGLQJ� WKH� EHQHILW�� DQG� ZKHUH� WKH� RWKHU� SDUHQW�� ZKR� LV� XQGHU� DQ
REOLJDWLRQ�WR�SD\�PDLQWHQDQFH��ZRUNV�RU�LV�XQHPSOR\HG�LQ�WKH�0HPEHU�6WDWH�SURYLGLQJ
WKH� EHQHILW�� WKDW� FKLOG� LV� HQWLWOHG� WR� UHFHLYH� D� IDPLO\� EHQHILW� VXFK� DV� WKH� DGYDQFH� RQ
PDLQWHQDQFH�SD\PHQWV�SURYLGHG�IRU�XQGHU�$XVWULDQ�ODZ�

,Q� &DVH� &�������� .DVNH >����@� (&5� ,������� WKH� &RXUW� UXOHG� RQ� WKH� SRVVLELOLW\� RI
DSSO\LQJ� D� FRQYHQWLRQ� UHODWLQJ� WR� XQHPSOR\PHQW� LQVXUDQFH� FRQFOXGHG� EHWZHHQ� WKH
)HGHUDO�5HSXEOLF�RI�*HUPDQ\�DQG� WKH�5HSXEOLF�RI�$XVWULD�� LQ�SODFH�RI�5HJXODWLRQ�1R
���������E\�H[WHQGLQJ� WKH�SULQFLSOHV�VHW�RXW� LQ�5|QIHOGW �&DVH�&�������� >����@�(&5
,������ WR�XQHPSOR\PHQW�EHQHILW��7KH�&RXUW�KHOG�WKDW�VXFK�DSSOLFDWLRQ�ZDV�SRVVLEOH� LQ
WKH� FDVH� DW� LVVXH� LQ� WKH� PDLQ� SURFHHGLQJV�� ,W� VWDWHG� WKDW� WKH� VROH� SXUSRVH� RI� WKH
SULQFLSOHV� ODLG� GRZQ� LQ�5|QIHOGW LV� WR� SHUSHWXDWH� HQWLWOHPHQW� WR� DQ HVWDEOLVKHG� VRFLDO
ULJKW�QRW�HQVKULQHG�LQ�&RPPXQLW\�ODZ�DW�WKH�WLPH�ZKHQ�WKH�QDWLRQDO�RI�D�0HPEHU�6WDWH
UHO\LQJ� RQ� LW� HQMR\HG� WKDW� ULJKW�� $FFRUGLQJO\�� WKH� IDFW� WKDW� 5HJXODWLRQ� 1R� �������
EHFDPH� DSSOLFDEOH� LQ� D� QDWLRQDO
V� 0HPEHU� 6WDWH� RI� RULJLQ� RQ� WKH� GDWH� ZKHQ� WKDW
0HPEHU� 6WDWH� DFFHGHG� WR� WKH� (XURSHDQ�&RPPXQLW\� GRHV� QRW� DIIHFW� KLV� HVWDEOLVKHG
ULJKW�WR�EHQHILW�IURP�D�ELODWHUDO�UXOH�ZKLFK�ZDV�WKH�RQO\�RQH�DSSOLFDEOH�WR�KLP�ZKHQ�KH
H[HUFLVHG�KLV�ULJKW�WR�IUHHGRP�RI�PRYHPHQW�

�� &RXQFLO� 5HJXODWLRQ� �((&�� 1R� �������� RI� ��� -XQH� ����� RQ� WKH� DSSOLFDWLRQ� RI� VRFLDO� VHFXULW\
VFKHPHV�WR�HPSOR\HG�SHUVRQV��WR�VHOI�HPSOR\HG�SHUVRQV�DQG�WR�PHPEHUV�RI�WKHLU�IDPLOLHV�PRYLQJ
ZLWKLQ� WKH� &RPPXQLW\�� DV� DPHQGHG� DQG� XSGDWHG� E\� &RXQFLO� 5HJXODWLRQ� �(&�� 1R� ������� RI� �
'HFHPEHU�������2-������/�����S����
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-RLQHG� &DVHV� &�������� DQG� &�������� +HUYHLQ� DQG� 2WKHUV >����@� (&5� ,�����
FRQFHUQHG�WKH�YDOLGLW\�RI�FHUWDLQ�SURYLVLRQV�RI�5HJXODWLRQ�1R��������� �� LQDVPXFK�DV
WKH\�SURYLGH�WKDW�SHUVRQV�ZKR�SXUVXH�DQ�DFWLYLW\�DV�DQ�HPSOR\HH�LQ�RQH�0HPEHU�6WDWH
DQG�DQ�DFWLYLW\�DV�D�VHOI�HPSOR\HG�SHUVRQ�LQ�DQRWKHU�0HPEHU�6WDWH�DUH�VXEMHFW�WR�WKH
OHJLVODWLRQ�RI�ERWK� WKRVH�0HPEHU�6WDWHV��7KH�&RXUW�GHFODUHG� WKDW�H[DPLQDWLRQ�RI� WKH
TXHVWLRQV�UHIHUUHG�KDG�QRW�GLVFORVHG�DQ\�IDFWRU�RI�VXFK�D�NLQG�DV�WR�DIIHFW�WKH�YDOLGLW\�RI
WKH�SURYLVLRQV�LQ�TXHVWLRQ��,W�DGGHG�WKDW� LW� LV��ZKHUH�DSSURSULDWH��IRU�WKH�QDWLRQDO�FRXUW
KHDULQJ�GLVSXWHV�LQ�WKH�FRQWH[W�RI�WKH�DSSOLFDWLRQ�RI�WKRVH�SURYLVLRQV��ILUVW��WR�DVFHUWDLQ
WKDW� WKH� OHJLVODWLRQ� RI� WKH� 6WDWHV� FRQFHUQHG� DSSOLHG� LQ� WKDW� FRQWH[W� LV� DSSOLHG� LQ
DFFRUGDQFH�ZLWK�$UWLFOHV����(&�DQG����(&��DQG�LQ�SDUWLFXODU�WKDW�WKH�QDWLRQDO�OHJLVODWLRQ
ZKRVH�FRQGLWLRQV�IRU�DSSOLFDWLRQ�DUH�DW� LVVXH�GRHV�DIIRUG�VRFLDO�VHFXULW\�FRYHU� IRU� WKH
SHUVRQ� FRQFHUQHG�� DQG�� VHFRQG�� WR� GHWHUPLQH� ZKHWKHU� WKRVH� SURYLVLRQV� VKRXOG�
H[FHSWLRQDOO\��EH�GLVDSSOLHG�DW�WKH�UHTXHVW�RI�WKH�ZRUNHU�FRQFHUQHG�ZKHUH�WKH\�ZRXOG
FDXVH� KLP� WR� ORVH� D� VRFLDO� VHFXULW\� DGYDQWDJH� ZKLFK� KH� RULJLQDOO\� HQMR\HG� XQGHU� D
VRFLDO�VHFXULW\�FRQYHQWLRQ�LQ�IRUFH�EHWZHHQ�WZR�RU�PRUH�0HPEHU�6WDWHV�

����� ,Q�&DVH�&��������/RPPHUV >����@�(&5�,������� WKH�&RXUW�KHOG� WKDW�$UWLFOH�����
DQG�����RI�'LUHFWLYH��������((& �� GRHV�QRW�SUHFOXGH�D�VFKHPH�VHW�XS�E\�D�PLQLVWHU�WR
WDFNOH�H[WHQVLYH�XQGHU�UHSUHVHQWDWLRQ�RI�ZRPHQ�ZLWKLQ�KLV�PLQLVWU\�XQGHU�ZKLFK�� LQ�D
FRQWH[W� FKDUDFWHULVHG�E\�D�SURYHQ� LQVXIILFLHQF\�RI�SURSHU��DIIRUGDEOH� FDUH� IDFLOLWLHV�� D
OLPLWHG�QXPEHU�RI�VXEVLGLVHG�QXUVHU\�SODFHV�PDGH�DYDLODEOH�E\�WKH�PLQLVWU\�WR�LWV�VWDII
LV� UHVHUYHG� IRU� IHPDOH� RIILFLDOV� DORQH��ZKLOVW�PDOH� RIILFLDOV�PD\� KDYH� DFFHVV� WR� WKHP
RQO\�LQ�FDVHV�RI�HPHUJHQF\��WR�EH�GHWHUPLQHG�E\�WKH�HPSOR\HU��7KH�&RXUW�DGGHG�WKDW
WKDW� LV� VR�� KRZHYHU�� RQO\� LQ� VR� IDU�� LQ� SDUWLFXODU�� DV� WKDW� H[FHSWLRQ� LQ� IDYRXU� RI�PDOH
RIILFLDOV� LV� FRQVWUXHG� DV� DOORZLQJ� WKRVH� RI� WKHP� ZKR� WDNH� FDUH� RI� WKHLU� FKLOGUHQ� E\
WKHPVHOYHV�WR�KDYH�DFFHVV� WR� WKH�QXUVHU\�SODFHV�VFKHPH�RQ� WKH�VDPH�FRQGLWLRQV�DV
IHPDOH�RIILFLDOV�

&DVH�&��������/DZUHQFH�DQG�2WKHUV >����@�(&5�,������GHDOW�ZLWK�WKH�LQWHUSUHWDWLRQ�RI
$UWLFOH� ������� (&�� ZLWK� UHJDUG� WR� IHPDOH� ZRUNHUV� ZKR�� IROORZLQJ� D� SURFHVV� RI
FRPSXOVRU\� FRPSHWLWLYH� WHQGHULQJ�� ZHUH� WUDQVIHUUHG� IURP� D� SXEOLF� ERG\� WR� SULYDWH
XQGHUWDNLQJV�DQG�UHFHLYHG�ORZHU�UDWHV�RI�SD\�WKDQ�WKH\�UHFHLYHG�SULRU�WR�WKH�WUDQVIHU��,Q
WKDW� FRQQHFWLRQ�� WKH� &RXUW� IRXQG� WKDW� WKHUH� LV� QRWKLQJ� LQ� WKH� ZRUGLQJ� RI� $UWLFOH
������ (&� WR� VXJJHVW� WKDW� LWV� DSSOLFDELOLW\� LV� OLPLWHG� WR� VLWXDWLRQV� LQ� ZKLFK� PHQ� DQG
ZRPHQ�ZRUN�IRU� WKH�VDPH�HPSOR\HU��+RZHYHU��ZKHUH�WKH�GLIIHUHQFHV� LGHQWLILHG� LQ� WKH
SD\� FRQGLWLRQV� RI� ZRUNHUV� FDQQRW� EH� DWWULEXWHG� WR� D� VLQJOH� VRXUFH�� WKHUH� LV� QR� ERG\
ZKLFK� LV� UHVSRQVLEOH� IRU� WKH� LQHTXDOLW\� DQG�ZKLFK� FRXOG� UHVWRUH� HTXDO� WUHDWPHQW�� 7KH
&RXUW� WKHUHIRUH�KHOG�WKDW�$UWLFOH��������(&�GRHV�QRW�DSSO\� WR�D�VLWXDWLRQ� LQ�ZKLFK� WKH
�� $UWLFOH���F����E���QRZ�$UWLFOH���F�E���RI��DQG�$QQH[�9,,�WR��5HJXODWLRQ�1R����������DV�DPHQGHG�DQG

XSGDWHG�E\�&RXQFLO�5HJXODWLRQ��((&��1R���������RI���-XQH������ �2-������/������S�����DQG�DV
DPHQGHG�E\�&RXQFLO�5HJXODWLRQ��((&��1R���������RI����'HFHPEHU�������2-������/������S����

�� &RXQFLO�'LUHFWLYH��������((&�RI���)HEUXDU\������RQ� WKH� LPSOHPHQWDWLRQ�RI� WKH�SULQFLSOH�RI�HTXDO
WUHDWPHQW�IRU�PHQ�DQG�ZRPHQ�DV�UHJDUGV�DFFHVV�WR�HPSOR\PHQW��YRFDWLRQDO�WUDLQLQJ�DQG�SURPRWLRQ�
DQG�ZRUNLQJ�FRQGLWLRQV��2-������/�����S�����
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GLIIHUHQFHV�LGHQWLILHG�LQ�WKH�SD\�FRQGLWLRQV�RI�ZRUNHUV�RI�GLIIHUHQW�VH[�SHUIRUPLQJ�HTXDO
ZRUN�RU�ZRUN�RI�HTXDO�YDOXH�FDQQRW�EH�DWWULEXWHG�WR�D�VLQJOH�VRXUFH�

����� ,Q�&DVH�&��������%HFNPDQQ >����@�(&5� ,������� WKH�&RXUW�JDYH�D�SUHOLPLQDU\
UXOLQJ� RQ� WKH� LQWHUSUHWDWLRQ� RI� 'LUHFWLYH� �������((&� UHODWLQJ� WR� WKH� VDIHJXDUGLQJ� RI
HPSOR\HHV
� ULJKWV� LQ� WKH�HYHQW�RI� WUDQVIHUV�RI�XQGHUWDNLQJV� �� 7KH�RUGHU� IRU� UHIHUHQFH
ZDV� PDGH� LQ� SURFHHGLQJV� EHWZHHQ� 0UV� %HFNPDQQ� DQG� KHU� IRUPHU� HPSOR\HU
FRQFHUQLQJ� DQ� HDUO\� UHWLUHPHQW� SHQVLRQ� DQG� RWKHU� EHQHILWV� ZKLFK� 0UV� %HFNPDQQ
FRQVLGHUHG� WR� EH� GXH� WR� KHU� IROORZLQJ� KHU� GLVPLVVDO� IRU� UHGXQGDQF\�� DQG� ZKLFK� KHU
IRUPHU�HPSOR\HU� UHIXVHG� WR�SD\� WR�KHU��7KH�&RXUW�KHOG� WKDW� 
HDUO\� UHWLUHPHQW�EHQHILWV
DQG�EHQHILWV�LQWHQGHG�WR�HQKDQFH�WKH�FRQGLWLRQV�RI�VXFK�UHWLUHPHQW��SDLG�LQ�WKH�HYHQW�RI
GLVPLVVDO�WR�HPSOR\HHV�ZKR�KDYH�UHDFKHG�D�FHUWDLQ�DJH��VXFK�DV�WKH�EHQHILWV�DW�LVVXH
LQ� WKH� PDLQ� SURFHHGLQJV�� DUH� QRW� ROG�DJH�� LQYDOLGLW\� RU� VXUYLYRUV
� EHQHILWV� XQGHU
VXSSOHPHQWDU\� FRPSDQ\� RU� LQWHU�FRPSDQ\� SHQVLRQ� VFKHPHV� ZLWKLQ� WKH� PHDQLQJ� RI
$UWLFOH������RI�>'LUHFWLYH�������@
��SDUDJUDSK�����

,Q� UHDFKLQJ� WKDW� FRQFOXVLRQ�� WKH� &RXUW� KHOG� WKDW� JLYHQ� WKH� JHQHUDO� REMHFWLYH� RI
VDIHJXDUGLQJ�WKH�ULJKWV�RI�HPSOR\HHV�LQ�WKH�HYHQW�RI�WUDQVIHUV�RI�XQGHUWDNLQJV�SXUVXHG
E\�'LUHFWLYH���������WKH�H[FHSWLRQ�WR�WKH�UXOH�WKDW�SURYLGHV�IRU�WUDQVIHU�WR�WKH�WUDQVIHUHH
RI�WKH�WUDQVIHURU
V�ULJKWV�DQG�REOLJDWLRQV�DULVLQJ�IURP�D�FRQWUDFW�RI�HPSOR\PHQW��IURP�DQ
HPSOR\PHQW�UHODWLRQVKLS�RU�IURP�D�FROOHFWLYH�DJUHHPHQW�PXVW�EH�LQWHUSUHWHG�VWULFWO\��,Q
WKDW�FRQQHFWLRQ�� LW� LV�RQO\�EHQHILWV�SDLG�IURP�WKH� WLPH�ZKHQ�DQ�HPSOR\HH�UHDFKHV�WKH
HQG� RI� KLV� QRUPDO� ZRUNLQJ� OLIH� DV� ODLG� GRZQ� E\� WKH� JHQHUDO� VWUXFWXUH� RI� WKH� SHQVLRQ
VFKHPH�LQ�TXHVWLRQ��DQG�QRW�EHQHILWV�SDLG� LQ�FLUFXPVWDQFHV�VXFK�DV� WKRVH� LQ�SRLQW� LQ
WKH�PDLQ� SURFHHGLQJV� �GLVPLVVDO� IRU� UHGXQGDQF\��� WKDW� FDQ� EH� FODVVLILHG� DV� ROG�DJH
EHQHILWV�� HYHQ� LI� WKH\� DUH� FDOFXODWHG� E\� UHIHUHQFH� WR� WKH� UXOHV� IRU� FDOFXODWLQJ� QRUPDO
SHQVLRQ�EHQHILWV��7KH�&RXUW�DOVR�KHOG�WKDW�WKH�REOLJDWLRQV�DSSOLFDEOH�LQ�WKH�HYHQW�RI�WKH
GLVPLVVDO�RI�DQ�HPSOR\HH�DUH�WUDQVIHUUHG�WR�WKH�WUDQVIHUHH��UHJDUGOHVV�RI� WKH�IDFW�WKDW
WKRVH� REOLJDWLRQV� GHULYH� IURP� VWDWXWRU\� LQVWUXPHQWV� RU� DUH� LPSOHPHQWHG� E\� VXFK
LQVWUXPHQWV� DQG� UHJDUGOHVV� RI� WKH� SUDFWLFDO� DUUDQJHPHQWV� DGRSWHG� IRU� VXFK
LPSOHPHQWDWLRQ�

,Q�LWV�MXGJPHQW�RI����'HFHPEHU������LQ�&DVH�&��������5RGUtJXH]�&DEDOOHUR��QRW�\HW
SXEOLVKHG� LQ� WKH� (&5�� WKH� &RXUW� JDYH� D� SUHOLPLQDU\� UXOLQJ� RQ� WKH� LQWHUSUHWDWLRQ� RI
'LUHFWLYH� �������((&� UHODWLQJ� WR� WKH� SURWHFWLRQ� RI� HPSOR\HHV� LQ� WKH� HYHQW� RI� WKH
LQVROYHQF\� RI� WKHLU� HPSOR\HU� �� $SSO\LQJ� WKH� JHQHUDO� SULQFLSOH� RI� HTXDOLW\� DQG� QRQ�
GLVFULPLQDWLRQ�� WKH� &RXUW� UXOHG� WKDW� FODLPV� LQ� UHVSHFW� RI� 
VDODULRV� GH� WUDPLWDFLyQ


�� &RXQFLO�'LUHFWLYH��������((&�RI����)HEUXDU\������RQ�WKH�DSSUR[LPDWLRQ�RI�WKH�ODZV�RI�WKH�0HPEHU
6WDWHV� UHODWLQJ� WR� WKH�VDIHJXDUGLQJ�RI�HPSOR\HHV
� ULJKWV� LQ� WKH�HYHQW�RI� WUDQVIHUV�RI� XQGHUWDNLQJV�
EXVLQHVVHV�RU�SDUWV�RI�EXVLQHVVHV��2-������/�����S�����

�� &RXQFLO�'LUHFWLYH��������((&�RI����2FWREHU������RQ�WKH�DSSUR[LPDWLRQ�RI�WKH�ODZV�RI�WKH�0HPEHU
6WDWHV�UHODWLQJ�WR�WKH�SURWHFWLRQ�RI�HPSOR\HHV�LQ�WKH�HYHQW�RI� WKH� LQVROYHQF\�RI�WKHLU�HPSOR\HU��2-
�����/ �����S� ����



3URFHHGLQJV &RXUW�RI�-XVWLFH

��

�SRVW�GLVPLVVDO� UHPXQHUDWLRQ� GXULQJ� SURFHHGLQJV�� PXVW� EH� UHJDUGHG� DV� HPSOR\HHV

FODLPV�DULVLQJ�IURP�FRQWUDFWV�RI�HPSOR\PHQW�RU�HPSOR\PHQW�UHODWLRQVKLSV�DQG�UHODWLQJ
WR�SD\��ZLWKLQ�WKH�PHDQLQJ�RI�WKDW�GLUHFWLYH�� LUUHVSHFWLYH�RI�WKH�SURFHGXUH�XQGHU�ZKLFK
WKH\�DUH�GHWHUPLQHG�� LI�� DFFRUGLQJ� WR� WKH�QDWLRQDO� OHJLVODWLRQ�FRQFHUQHG�� VXFK� FODLPV�
ZKHQ�UHFRJQLVHG�E\�MXGLFLDO�GHFLVLRQ��JLYH�ULVH�WR�OLDELOLW\�RQ�WKH�SDUW�RI�WKH�JXDUDQWHH
LQVWLWXWLRQ� DQG� LI� D� GLIIHUHQFH� LQ� WUHDWPHQW� RI� LGHQWLFDO� FODLPV� DFNQRZOHGJHG� LQ� D
FRQFLOLDWLRQ�SURFHGXUH�LV�QRW�REMHFWLYHO\�MXVWLILHG�

��� 6R� IDU� DV� FRQFHUQV� WKH� ODZ� UHODWLQJ� WR� WKH� &RPPXQLW\
V� H[WHUQDO� UHODWLRQV�� RQH
2SLQLRQ�DQG�IRXU�MXGJPHQWV�PHULW�DWWHQWLRQ�

2SLQLRQ������>����@�(&5�,������ZDV�JLYHQ�IROORZLQJ�D�UHTXHVW�IURP�WKH�&RPPLVVLRQ�
SXUVXDQW� WR�$UWLFOH��������(&�� FRQFHUQLQJ� WKH�FRPSDWLELOLW\�ZLWK� WKH�SURYLVLRQV�RI� WKH
(&� 7UHDW\� RI� D� SURSRVHG� DJUHHPHQW� RQ� WKH� HVWDEOLVKPHQW� RI� D� (XURSHDQ� &RPPRQ
$YLDWLRQ�$UHD� �
WKH�(&$$�$JUHHPHQW
�� WR� EH� FRQFOXGHG�EHWZHHQ�D� QXPEHU� RI�6WDWHV
DSSO\LQJ� IRU� DFFHVVLRQ� WR� WKH� (XURSHDQ� &RPPXQLW\� DQG� WKH� (XURSHDQ� &RPPXQLW\
LWVHOI�� DQG�� LQ� SDUWLFXODU�� RI� WKH� V\VWHP� RI� OHJDO� VXSHUYLVLRQ� SURYLGHG� IRU� LQ� WKDW
DJUHHPHQW�

,Q� LWV� 2SLQLRQ�� WKH� &RXUW� DSSOLHG� WKH� SULQFLSOHV� VHW� RXW� LQ� 2SLQLRQ� ����� >����@� (&5
,������DQG�2SLQLRQ �����>����@�(&5�,������FRQFHUQLQJ�D�SURSRVHG�DJUHHPHQW�UHODWLQJ
WR�WKH�FUHDWLRQ�RI�WKH�(XURSHDQ�(FRQRPLF�$UHD��7KH�&RXUW�VWDWHG�WKDW�ZKHUH�D�UHTXHVW
ZDV� PDGH� IRU� DQ� 2SLQLRQ� FRQFHUQLQJ� D� SURSRVHG� DJUHHPHQW� VXFK� DV� WKH� (&$$
$JUHHPHQW��D�ODUJH�QXPEHU�RI�ZKRVH�UXOHV�ZHUH�HVVHQWLDOO\�UXOHV�RI�&RPPXQLW\�ODZ��LW
KDG� WR� DVFHUWDLQ� ZKHWKHU� WKH� DJUHHPHQW� EHIRUH� LW� LQFOXGHG� DGHTXDWH� PHDVXUHV� WR
JXDUDQWHH�WKDW�QHLWKHU�WKH�HQGHDYRXU�WR�HQVXUH�XQLIRUP�LQWHUSUHWDWLRQ�RI�WKRVH�UXOHV�QRU
WKH�QHZ� LQVWLWXWLRQDO� OLQNV�HVWDEOLVKHG�E\� WKH�DJUHHPHQW�EHWZHHQ� WKH�&RPPXQLW\�DQG
WKH�6WDWHV�SDUW\�WR�LW�DIIHFWHG�WKH�DXWRQRP\�RI�WKH�&RPPXQLW\�OHJDO�RUGHU���,W�IRXQG�WKDW
SUHVHUYDWLRQ�RI�WKDW�DXWRQRP\�UHTXLUHG��ILUVW��WKDW�WKH�HVVHQWLDO�FKDUDFWHU�RI�WKH�SRZHUV
RI� WKH� &RPPXQLW\� DQG� LWV� LQVWLWXWLRQV� DV� FRQFHLYHG� LQ� WKH� (&� 7UHDW\� UHPDLQHG
XQDOWHUHG��6HFRQG��LW�UHTXLUHG�WKDW�WKH�SURFHGXUHV�IRU�HQVXULQJ�XQLIRUP�LQWHUSUHWDWLRQ�RI
WKH�UXOHV�RI�WKH�(&$$�$JUHHPHQW�DQG�IRU�UHVROYLQJ�GLVSXWHV�ZRXOG�QRW�KDYH�WKH�HIIHFW
RI�ELQGLQJ�WKH�&RPPXQLW\�DQG�LWV�LQVWLWXWLRQV��LQ�WKH�H[HUFLVH�RI�WKHLU�LQWHUQDO�SRZHUV��WR
D�SDUWLFXODU�LQWHUSUHWDWLRQ�RI�WKH�UXOHV�RI�&RPPXQLW\�ODZ�UHIHUUHG�WR�LQ�WKDW�DJUHHPHQW�
$IWHU�D�GHWDLOHG�H[DPLQDWLRQ�RI�WKH�SURSRVHG�DJUHHPHQW��WKH�&RXUW�FRQFOXGHG�WKDW�LW�GLG
QRW� DIIHFW� WKH� HVVHQWLDO� FKDUDFWHU� RI� SRZHUV� RI� WKH�&RPPXQLW\� DQG� LWV� LQVWLWXWLRQV� WR
VXFK�DQ�H[WHQW�WKDW�LW�KDG�WR�EH�GHFODUHG�LQFRPSDWLEOH�ZLWK�WKH�(&�7UHDW\�

,Q�&DVH�&�������&RPPLVVLRQ Y�,UHODQG >����@�(&5�,�������WKH�&RXUW�GHFODUHG�WKDW��E\
IDLOLQJ�WR�REWDLQ�LWV�DGKHUHQFH�EHIRUH�� -DQXDU\������WR� WKH�%HUQH�&RQYHQWLRQ�IRU� WKH
3URWHFWLRQ�RI�/LWHUDU\�DQG�$UWLVWLF�:RUNV��,UHODQG�KDG�IDLOHG�WR�IXOILO�LWV�REOLJDWLRQV�XQGHU
$UWLFOH��������(&�LQ�FRQMXQFWLRQ�ZLWK�$UWLFOH���RI�3URWRFRO����WR�WKH�$JUHHPHQW�RQ�WKH
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(XURSHDQ�(FRQRPLF�$UHD� �� ,Q� WKLV� MXGJPHQW�� WKH�&RXUW� IRXQG� WKDW� WKH� REOLJDWLRQ� RQ
0HPEHU�6WDWHV�WR�DGKHUH�WR�WKH�%HUQH�&RQYHQWLRQ��LPSRVHG�E\�$UWLFOH ��RI�3URWRFRO���
WR� WKH� $JUHHPHQW� RQ� WKH� (XURSHDQ� (FRQRPLF� $UHD�� FRPHV� ZLWKLQ� WKH� VFRSH� RI
&RPPXQLW\�ODZ�DQG�WKDW�WKH�&RPPLVVLRQ�LV�WKXV�FRPSHWHQW�WR�DVVHVV�FRPSOLDQFH�ZLWK
WKDW�REOLJDWLRQ��VXEMHFW� WR� UHYLHZ�E\� WKH�&RXUW��JLYHQ� WKDW� WKH�REOLJDWLRQ� IHDWXUHV� LQ�D
PL[HG�DJUHHPHQW�FRQFOXGHG�E\�WKH�&RPPXQLW\�DQG� LWV�0HPEHU�6WDWHV�DQG�UHODWHV�WR
DQ�DUHD�FRYHUHG�LQ�ODUJH�PHDVXUH�E\�WKH�(&�7UHDW\�

,Q� VHYHQ� RI� WKH� HLJKW� FDVHV� FRQFHUQLQJ� WKH� 
RSHQ� VNLHV
� DJUHHPHQWV�� UHIHUUHG� WR� LQ
VHFWLRQ���RI� WKLV�SDUW� RI� WKH� UHSRUW� �&RPPLVVLRQ Y�'HQPDUN��&RPPLVVLRQ Y�6ZHGHQ�
&RPPLVVLRQ Y� )LQODQG�� &RPPLVVLRQ Y� %HOJLXP�� &RPPLVVLRQ Y� /X[HPERXUJ�
&RPPLVVLRQ�Y�$XVWULD DQG�&RPPLVVLRQ Y�*HUPDQ\���WKH�&RPPLVVLRQ�FODLPHG�WKDW�WKH
0HPEHU�6WDWHV�KDG� LQIULQJHG�WKH�H[WHUQDO�FRPSHWHQFH�RI� WKH�&RPPXQLW\�E\�HQWHULQJ
LQWR�WKH�GLVSXWHG�FRPPLWPHQWV��,W�PDLQWDLQHG�WKDW�WKDW�FRPSHWHQFH�DURVH��ILUVW��IURP�WKH
QHFHVVLW\�� ZLWKLQ� WKH� PHDQLQJ� RI� 2SLQLRQ� ����� >����@� (&5� ����� RI� FRQFOXGLQJ� DQ
DJUHHPHQW� FRQWDLQLQJ� VXFK� FRPPLWPHQWV� DW� &RPPXQLW\� OHYHO� DQG�� VHFRQG�� IURP� WKH
IDFW� WKDW� WKH� GLVSXWHG� FRPPLWPHQWV� DIIHFWHG�� ZLWKLQ� WKH�PHDQLQJ� RI� WKH� MXGJPHQW� LQ
&DVH�������&RPPLVVLRQ Y�&RXQFLO >����@�(&5����� �WKH� 
(57$
 MXGJPHQW��� WKH� UXOHV
DGRSWHG�E\�WKH�&RPPXQLW\�LQ�WKH�ILHOG�RI�DLU�WUDQVSRUW�

7KH�&RXUW�KHOG�ILUVW�WKDW�WKH�SULQFLSOHV�VHW�RXW�LQ�2SLQLRQ������ZHUH�QRW�DSSOLFDEOH��$IWHU
D�GHWDLOHG�DQDO\VLV��LW�IRXQG�WKDW�WKH�SUHVHQW�FDVH�GLG�QRW�GLVFORVH�D�VLWXDWLRQ�LQ�ZKLFK
LQWHUQDO�FRPSHWHQFH�FRXOG�HIIHFWLYHO\�EH�H[HUFLVHG�RQO\�DW� WKH�VDPH� WLPH�DV�H[WHUQDO
FRPSHWHQFH��7KH�&RXUW� WKHQ�FRQVLGHUHG�ZKHWKHU� WKH�&RPPXQLW\�KDG�FRPSHWHQFH� LQ
WKH�VHQVH�FRQWHPSODWHG� LQ� WKH�(57$ MXGJPHQW��DFFRUGLQJ� WR�ZKLFK� WKH�&RPPXQLW\
V
FRPSHWHQFH� WR� FRQFOXGH� LQWHUQDWLRQDO� DJUHHPHQWV� DULVHV� QRW� RQO\� IURP� DQ� H[SUHVV
FRQIHUPHQW�E\�WKH�(&�7UHDW\�EXW�PD\�HTXDOO\�IORZ�IURP�RWKHU�SURYLVLRQV�RI�WKH�7UHDW\
DQG� IURP� PHDVXUHV� DGRSWHG�� ZLWKLQ� WKH� IUDPHZRUN� RI� WKHVH� SURYLVLRQV�� E\� WKH
&RPPXQLW\�LQVWLWXWLRQV��7KH�&RXUW�SRLQWHG�RXW�WKDW�WKH�&RPPXQLW\�DFTXLUHV�DQ�H[WHUQDO
FRPSHWHQFH�E\�UHDVRQ�RI�WKH�H[HUFLVH�RI�LWV�LQWHUQDO�FRPSHWHQFH�LQ�WKH�IROORZLQJ�FDVHV�
�L��ZKHUH� WKH� LQWHUQDWLRQDO�FRPPLWPHQWV� IDOO�ZLWKLQ� WKH�VFRSH�RI� WKH�FRPPRQ� UXOHV�RU
ZLWKLQ� DQ� DUHD� ZKLFK� LV� DOUHDG\� ODUJHO\� FRYHUHG� E\� VXFK� UXOHV�� HYHQ� LI� WKHUH� LV� QR
FRQWUDGLFWLRQ� EHWZHHQ� WKH� LQWHUQDWLRQDO� FRPPLWPHQWV� DQG� WKH� FRPPRQ� UXOHV�� �LL�
ZKHQHYHU�WKH�&RPPXQLW\�KDV�LQFOXGHG�LQ�LWV�LQWHUQDO�OHJLVODWLYH�DFWV�SURYLVLRQV�UHODWLQJ
WR� WKH� WUHDWPHQW� RI� QDWLRQDOV� RI� QRQ�PHPEHU� FRXQWULHV� RU� H[SUHVVO\� FRQIHUUHG� RQ� LWV
LQVWLWXWLRQV� SRZHUV� WR� QHJRWLDWH� ZLWK� QRQ�PHPEHU� FRXQWULHV�� DQG� �LLL�� ZKHUH� WKH
&RPPXQLW\�KDV�DFKLHYHG�FRPSOHWH�KDUPRQLVDWLRQ�LQ�D�JLYHQ�DUHD��2Q�WKH�RWKHU�KDQG�
DQ\� GLVWRUWLRQV� LQ� WKH� IORZ� RI� VHUYLFHV� LQ� WKH� LQWHUQDO�PDUNHW� ZKLFK� PLJKW� DULVH� IURP
ELODWHUDO� 
RSHQ� VNLHV
� DJUHHPHQWV� GLG� QRW� LQ� WKHPVHOYHV� DIIHFW� WKH� FRPPRQ� UXOHV
DGRSWHG�LQ�WKDW�DUHD�DQG�ZHUH�WKXV�QRW�FDSDEOH�RI�HVWDEOLVKLQJ�DQ�H[WHUQDO�FRPSHWHQFH
RI� WKH� &RPPXQLW\�� � )LQDOO\�� WKH� &RXUW� DSSOLHG� WKRVH� FULWHULD� DQG�� DIWHU� D� GHWDLOHG
H[DPLQDWLRQ�RI�&RPPXQLW\� DLU� WUDQVSRUW� OHJLVODWLRQ�� GHFODUHG� WKDW�� E\� HQWHULQJ� LQWR� RU
�� $JUHHPHQW�RQ�WKH�(XURSHDQ�(FRQRPLF�$UHD�RI���0D\�������2-������/����S����
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PDLQWDLQLQJ� LQ� IRUFH�� GHVSLWH� WKH� UHQHJRWLDWLRQ� RI� WKH� 
RSHQ� VNLHV
� DJUHHPHQWV�
LQWHUQDWLRQDO�FRPPLWPHQWV�ZLWK�WKH�8QLWHG�6WDWHV�RI�$PHULFD�FRQFHUQLQJ�DLU�IDUHV�DQG
UDWHV�FKDUJHG�E\�FDUULHUV�GHVLJQDWHG�E\�WKDW�QRQ�PHPEHU�FRXQWU\�RQ�LQWUD�&RPPXQLW\
URXWHV�DQG�FRPSXWHULVHG�UHVHUYDWLRQ�V\VWHPV�RIIHUHG�IRU�XVH�RU�XVHG�LQ�WKH�WHUULWRU\�RI
WKH�0HPEHU�6WDWHV�FRQFHUQHG��WKRVH�0HPEHU�6WDWHV�KDG�IDLOHG�WR�IXOILO�WKHLU�REOLJDWLRQV
XQGHU�$UWLFOH����(&�DQG�XQGHU�5HJXODWLRQV�1R���������DQG�1R��������� ��

,Q� &DVH� &������� &RPPLVVLRQ Y� &RXQFLO �MXGJPHQW� RI� ��� 'HFHPEHU� ������ QRW� \HW
SXEOLVKHG� LQ� WKH�(&5��� WKH�&RPPLVVLRQ� VRXJKW� WKH� SDUWLDO� DQQXOPHQW� RI� WKH�&RXQFLO
'HFLVLRQ�RI���'HFHPEHU������DSSURYLQJ�WKH�DFFHVVLRQ�RI�WKH�(XURSHDQ�$WRPLF�(QHUJ\
&RPPXQLW\��
WKH�($(&
��WR�WKH�1XFOHDU�6DIHW\�&RQYHQWLRQ��,Q�WKH�&RPPLVVLRQ
V�YLHZ�
WKH�GHFODUDWLRQ�DQQH[HG�WR�WKDW�GHFLVLRQ�FRQFHUQLQJ�WKH�UHVSHFWLYH�FRPSHWHQFHV�RI�WKH
($(&�DQG�WKH�0HPEHU�6WDWHV�ZLWK�UHJDUG�WR�WKH�FRQYHQWLRQ�GLG�QRW�UHIHU�WR�D�QXPEHU
RI�DUWLFOHV�LQ�WKH�FRQYHQWLRQ�LQ�UHVSHFW�RI�ZKLFK�WKH�($(&�KDG�FRPSHWHQFH�WR�DFW��,Q�LWV
MXGJPHQW��WKH�&RXUW�DQQXOOHG�WKH�GHFODUDWLRQ�LQ�VR�IDU�DV�$UWLFOHV��������������DQG�����
���� ��� DQG� ��� RI� WKH� FRQYHQWLRQ�� ZKLFK� UHODWH� WR� ILHOGV� LQ� ZKLFK� WKH� ($(&� KDV
FRPSHWHQFH��ZHUH�QRW�UHIHUUHG�WR�WKHUH�

&DVH� &�������� 3RNU]HSWRZLF]�0H\HU >����@� (&5� ,������ FRQFHUQHG� WKH� TXHVWLRQ
ZKHWKHU� WKH� &RXUW
V� LQWHUSUHWDWLRQ� RI� $UWLFOH� ��� (&� �RQ� IUHHGRP� RI� PRYHPHQW� IRU
ZRUNHUV�� LQ�&DVH�&��������6SRWWL >����@�(&5�,�������WR�WKH�HIIHFW� WKDW�D�SURYLVLRQ�RI
WKH�*HUPDQ� IUDPHZRUN� ODZ� RQ� KLJKHU� HGXFDWLRQ� FRXOG� QRW� EH� DSSOLHG� WR�&RPPXQLW\
QDWLRQDOV�EHFDXVH�RI� LWV�GLVFULPLQDWRU\�FKDUDFWHU��FRXOG�EH�DSSOLHG�WR� WKH�SURYLVLRQ�RI
WKH�(XURSH�$JUHHPHQW�ZLWK�WKH�5HSXEOLF�RI�3RODQG�UHODWLQJ�WR�IUHHGRP�RI�PRYHPHQW�IRU
ZRUNHUV���� $IWHU�ILQGLQJ�WKDW� WKDW�SURYLVLRQ�RI� WKH�DJUHHPHQW�KDV�GLUHFW�HIIHFW��VR� WKDW
3ROLVK�QDWLRQDOV�ZKR�DVVHUW�LW�PD\�DOVR�UHO\�RQ�LW�EHIRUH�WKH�QDWLRQDO�FRXUWV�RI�WKH�KRVW
0HPEHU�6WDWH��WKH�&RXUW�KHOG�WKDW�WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH����(&�FRXOG�EH�DSSOLHG
WR�WKDW�SURYLVLRQ��LQ�YLHZ�RI�WKH�DLPV�RI�WKH�DJUHHPHQW��DQG�WKDW�QR�DUJXPHQW�SURYLGLQJ
REMHFWLYH�MXVWLILFDWLRQ�IRU�WKH�GLVFULPLQDWLRQ�LQ�TXHVWLRQ�KDG�EHHQ�DGYDQFHG�EHIRUH�WKH
&RXUW�

��� ,Q� WKH� ILHOG� RI� WUDQVSRUW�� &DVH� &��������+RYHV� ,QWHUQDWLRQDOHU� 7UDQVSRUW�6HUYLFH
>����@� (&5� ,������ PHULWV� DWWHQWLRQ�� 7KLV� FDVH� FRQFHUQHG� WKH� DSSOLFDWLRQ� RI� FHUWDLQ
SURYLVLRQV�LQ�IRUFH�LQ�*HUPDQ\�WR�D�URDG�KDXODJH�XQGHUWDNLQJ�ZKLFK�ZDV�HVWDEOLVKHG�LQ
/X[HPERXUJ�DQG�DXWKRULVHG� LQ�WKDW�6WDWH�WR�HQJDJH� LQ� LQWHUQDWLRQDO�URDG�KDXODJH��%\
YLUWXH�RI�WKDW�DXWKRULVDWLRQ��WKH�XQGHUWDNLQJ�ZDV�HQWLWOHG��LQ�DFFRUGDQFH�ZLWK�$UWLFOH���RI
�� &RXQFLO�5HJXODWLRQ��((&��1R���������RI����-XO\������RQ�IDUHV�DQG�UDWHV�IRU�DLU�VHUYLFHV��2-�����/

�����S� �����DQG�&RXQFLO�5HJXODWLRQ� �((&��1R���������RI����-XO\������RQ�D�FRGH�RI�FRQGXFW� IRU
FRPSXWHULVHG�UHVHUYDWLRQ�V\VWHPV��2-������/������S�����DV�DPHQGHG�E\�&RXQFLO�5HJXODWLRQ��((&�
1R���������RI����2FWREHU�������2-������/������S����

�� $UWLFOH� ������ RI� WKH� (XURSH� $JUHHPHQW� HVWDEOLVKLQJ� DQ� DVVRFLDWLRQ� EHWZHHQ� WKH� (XURSHDQ
&RPPXQLWLHV�DQG� WKHLU�0HPEHU�6WDWHV��RI� WKH�RQH�SDUW��DQG� WKH�5HSXEOLF�RI�3RODQG�� RI� WKH�RWKHU
SDUW��FRQFOXGHG�DQG�DSSURYHG�RQ�EHKDOI�RI�WKH�&RPPXQLW\�E\�'HFLVLRQ��������(XUDWRP��(&6&��(&
RI�WKH�&RXQFLO�DQG�WKH�&RPPLVVLRQ�RI����'HFHPEHU�������2-������/������S����
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5HJXODWLRQ� �((&�� 1R� ��������� �� WR� RSHUDWH� QDWLRQDO� KDXODJH� VHUYLFHV� LQ� DQRWKHU
0HPEHU� 6WDWH� �FDERWDJH� VHUYLFHV� E\� URDG��� ,Q� FRQFUHWH� WHUPV�� WKH� TXHVWLRQ� DURVH
ZKHWKHU�WKH�REOLJDWLRQ�WR�UHJLVWHU�WKH�YHKLFOH�LQ�WKH�KRVW�0HPEHU�6WDWH��LQ�WKLV�FDVH��WKH
)HGHUDO�5HSXEOLF� RI�*HUPDQ\�� DQG� WKH� REOLJDWLRQ� WR� SD\�PRWRU� YHKLFOH� WD[� WKHUH� DUH
FRPSDWLEOH�ZLWK�WKDW�UHJXODWLRQ�DQG�'LUHFWLYH�������((&����

7KH�&RXUW�QRWHG�WKDW� 
WR�UHTXLUH�WKH�FDUULHU�WR�UHJLVWHU�WKH�YHKLFOH� LQ� WKH�KRVW�0HPEHU
6WDWH�ZRXOG�EH� WKH�YHU\�QHJDWLRQ�RI� WKH� IUHHGRP� WR�SURYLGH� WKH�FDERWDJH� VHUYLFH� E\
URDG��WKH�H[HUFLVH�RI�ZKLFK�SUHVXSSRVHV��DV�WKH�VHFRQG�VXESDUDJUDSK�RI�$UWLFOH������RI
5HJXODWLRQ�1R� �������� SURYLGHV�� WKDW� WKH�PRWRU� YHKLFOH� LV� UHJLVWHUHG� LQ� WKH�0HPEHU
6WDWH� RI� HVWDEOLVKPHQW
� �SDUDJUDSK� ����� 
6LPLODUO\
�� WKH� &RXUW� ZHQW� RQ�� 
WR� UHTXLUH� D
FDUULHU� WR�SD\�D�WD[�RQ� WKH�PRWRU�YHKLFOHV� LQ� WKH�KRVW�0HPEHU�6WDWH��HYHQ�WKRXJK�KH
KDV�DOUHDG\�SDLG�VXFK�D�WD[�LQ�WKH�0HPEHU�6WDWH�RI�HVWDEOLVKPHQW��ZRXOG�EH�FRQWUDU\�WR
WKH�REMHFWLYH�RI�5HJXODWLRQ�1R����������ZKLFK�� DFFRUGLQJ� WR� WKH� VHFRQG� UHFLWDO� LQ� LWV
SUHDPEOH�� LV� DLPHG� DW� UHPRYLQJ� DOO� UHVWULFWLRQV� DJDLQVW� WKH� SHUVRQ� SURYLGLQJ� WKH
VHUYLFHV�RQ�WKH�JURXQGV�RI�KLV�QDWLRQDOLW\�RU�WKH�IDFW�WKDW�KH�LV�HVWDEOLVKHG�LQ�D�GLIIHUHQW
0HPEHU�6WDWH�IURP�WKH�RQH� LQ�ZKLFK� WKH�VHUYLFH� LV� WR�EH�SURYLGHG
� �SDUDJUDSK������ ,W
FRQFOXGHG� WKDW� 
$UWLFOH���RI�5HJXODWLRQ�1R���������SUHFOXGHV�QDWLRQDO�SURYLVLRQV�RI�D
KRVW� 0HPEHU� 6WDWH� ZKLFK� HQWDLO� WKH� ODWWHU� OHY\LQJ� YHKLFOH� WD[� RQ� WKH� XVH� RI� PRWRU
YHKLFOHV�IRU�WKH�FDUULDJH�RI�JRRGV�E\�URDG�RQ�WKH�JURXQG�WKDW�WKRVH�YHKLFOHV�KDYH�WKHLU
UHJXODU�EDVH�LQ�WKH�WHUULWRU\�RI�WKDW�KRVW�0HPEHU�6WDWH��ZKHQ�WKH\�DUH�UHJLVWHUHG�LQ�WKH
0HPEHU�6WDWH�RI� HVWDEOLVKPHQW� DQG�DUH� XVHG� LQ� WKH�KRVW�0HPEHU�6WDWH� WR� FDUU\� RXW
FDERWDJH� E\� URDG�� LQ� DFFRUGDQFH� ZLWK� DXWKRULVDWLRQV� ODZIXOO\� LVVXHG� E\� WKH�0HPEHU
6WDWH�RI�HVWDEOLVKPHQW
��SDUDJUDSK�����

7KH�&RXUW�DOVR�IRXQG�WKDW� LW� LV� LQFRPSDWLEOH�ZLWK�'LUHFWLYH�������IRU� WKH�KRVW�0HPEHU
6WDWH� WR� OHY\� WKH� WD[�RQ�PRWRU�YHKLFOHV�� ,W� REVHUYHG� ILUVW� RI�DOO� WKDW� WKH�GLVSXWH� LQ� WKH
PDLQ�SURFHHGLQJV�DURVH�IURP�D�SRVLWLYH�FRQIOLFW�RI� ODZV�FRQFHUQLQJ�WKH�UHJLVWUDWLRQ�RI
YHKLFOHV��DQG�WKXV�FRQFHUQLQJ�WKHLU�WD[DWLRQ��$OWKRXJK�'LUHFWLYH�������GRHV�QRW�FRQWDLQ
DQ\� FRQIOLFW� RI� ODZ� UXOH� WR� GHWHUPLQH� ZKLFK� 0HPEHU� 6WDWH� LV� FRPSHWHQW� DV� UHJDUGV
UHJLVWUDWLRQ�� WKH� &RXUW� QHYHUWKHOHVV� IRXQG� WKDW� WKH� REMHFWLYH� RI� HQFRXUDJLQJ� WKH
GHYHORSPHQW�RI�FDERWDJH�VHUYLFHV�E\�URDG��FRPELQHG�ZLWK�WKH�KDUPRQLVDWLRQ�RI�WD[HV
RQ�FHUWDLQ�FRPPHUFLDO�YHKLFOHV�HIIHFWHG�E\�'LUHFWLYH��������FRXOG�QRW�EH�DFKLHYHG�LI�WKH
KRVW�0HPEHU�6WDWH�ZHUH�DEOH� WR� UHTXLUH� SD\PHQW� RI� WKH� WD[� LQ� TXHVWLRQ�� ,W� KHOG� WKDW

$UWLFOH� �� RI� 'LUHFWLYH� ������ SUHFOXGHV� QDWLRQDO� SURYLVLRQV� RI� D� KRVW� 0HPEHU� 6WDWH�
ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������RI�5HJXODWLRQ�1R����������ZKLFK�HQWDLO�WKH�OHY\LQJ�E\
WKH�ODWWHU�RI�YHKLFOH�WD[�RQ�WKH�XVH�RI�PRWRU�YHKLFOHV�IRU�WKH�FDUULDJH�RI�JRRGV�E\�URDG
RQ� WKH�JURXQG� WKDW� WKRVH�YHKLFOHV�KDYH� WKHLU� UHJXODU�EDVH� LQ� WKH� WHUULWRU\�RI� WKDW�KRVW
�� &RXQFLO�5HJXODWLRQ��((&��1R���������RI����2FWREHU������OD\LQJ�GRZQ�WKH�FRQGLWLRQV�XQGHU�ZKLFK

QRQ�UHVLGHQW�FDUULHUV�PD\�RSHUDWH�QDWLRQDO�URDG�KDXODJH�VHUYLFHV�ZLWKLQ�D�0HPEHU�6WDWH��2-�����
/������S� ���

�� &RXQFLO�'LUHFWLYH�������((&�RI����2FWREHU������RQ�WKH�DSSOLFDWLRQ�E\�0HPEHU�6WDWHV�RI�WD[HV�RQ
FHUWDLQ�YHKLFOHV�XVHG�IRU�WKH�FDUULDJH�RI�JRRGV�E\�URDG�DQG�WROOV�DQG�FKDUJHV�IRU�WKH�XVH�RI�FHUWDLQ
LQIUDVWUXFWXUHV��2-������/������S�����



3URFHHGLQJV &RXUW�RI�-XVWLFH

��

0HPEHU�6WDWH��ZKHQ�WKH\�DUH�UHJLVWHUHG�DQG�WKH�WD[�UHIHUUHG�WR� LQ�$UWLFOH������RI� WKDW
GLUHFWLYH�KDV�EHHQ�SDLG� LQ� WKH�0HPEHU�6WDWH�RI�HVWDEOLVKPHQW�DQG�WKRVH�YHKLFOHV�DUH
XVHG�LQ�WKH�KRVW�0HPEHU�6WDWH�IRU�FDERWDJH�E\�URDG��LQ�DFFRUGDQFH�ZLWK�DXWKRULVDWLRQV
ODZIXOO\�LVVXHG�E\�WKH�0HPEHU�6WDWH�RI�HVWDEOLVKPHQW
��SDUDJUDSK�����

��� 6R� IDU� DV� FRQFHUQV� WD[� ODZ�� LW� LV� ZRUWK� QRWLQJ� &DVH� &�������� &RPPLVVLRQ Y
*HUPDQ\ >����@� (&5� ,������ LQ� ZKLFK� WKH� &RXUW� KHOG� WKDW�� E\� QRW� DGRSWLQJ� WKH
PHDVXUHV� QHFHVVDU\� WR� DOORZ� DGMXVWPHQW� RI� WKH� WD[DEOH� DPRXQW� RI� D� WD[DEOH� SHUVRQ
ZKR� KDV� HIIHFWHG� UHLPEXUVHPHQW� ZKHUH� PRQH\�RII� FRXSRQV� DUH� UHLPEXUVHG�� WKH
)HGHUDO�5HSXEOLF�RI�*HUPDQ\�KDG�IDLOHG�WR�IXOILO� LWV�REOLJDWLRQV�XQGHU�$UWLFOH����RI� WKH
6L[WK�&RXQFLO�'LUHFWLYH���������((&��RQ�YDOXH�DGGHG�WD[� ��

7KH�&RPPLVVLRQ
V� DFWLRQ� FRQFHUQHG� WKH� VLWXDWLRQ� LQ�ZKLFK� RQH� RU�PRUH�ZKROHVDOHUV
LQWHUYHQH� LQ� WKH� GLVWULEXWLRQ� FKDLQ� EHWZHHQ� WKH� PDQXIDFWXUHU� DQG� WKH� UHWDLOHUV�� DQG
YRXFKHUV� DUH� UHLPEXUVHG� GLUHFWO\� E\� WKH� PDQXIDFWXUHU� WR� WKH� UHWDLOHUV� ZLWKRXW� DQ\
LQWHUYHQWLRQ�E\� WKH�ZKROHVDOHUV�� ,Q� WKDW�VLWXDWLRQ� WKH�*HUPDQ� OHJLVODWLRQ�GLG�QRW�DOORZ
GHGXFWLRQ� IURP� WKH� PDQXIDFWXUHU
V� WD[DEOH� DPRXQW� RI� WKH� DPRXQW� LQGLFDWHG� RQ� WKH
YRXFKHUV�� VXFK�D� UHGXFWLRQ�EHLQJ�DOORZHG�RQO\� LI� WKH�PDQXIDFWXUHU� KDG�GHOLYHUHG� WKH
SURGXFW� GLUHFWO\� WR� WKH� UHWDLOHU� SUHVHQWLQJ� WKH� YRXFKHU� WR� KLP�� 8QGHU� WKH� DSSURDFK
DGRSWHG�E\�WKH�&RPPLVVLRQ��RQ�WKH�RWKHU�KDQG��WKH�PDQXIDFWXUHU�LV�HQWLWOHG�WR�UHGXFH
KLV� WD[DEOH� DPRXQW� LQ� WKH� DPRXQW� RI� WKH� YRXFKHU� UHLPEXUVHG� E\� KLP�� 7KH� &RXUW
FRQILUPHG�WKDW�DSSURDFK��ZKLFK�LW�KDG�DOUHDG\�IROORZHG�LQ�&DVH�&��������(OLGD�*LEEV
>����@�(&5�,�������7KH�&RXUW�UHMHFWHG��DPRQJ�RWKHUV��WKH�DUJXPHQWV�DGYDQFHG�E\�WKH
*HUPDQ� DQG� 8QLWHG� .LQJGRP�*RYHUQPHQWV� WR� WKH� HIIHFW� WKDW� WKH� ILVFDO� WUHDWPHQW� RI
PRQH\�RII� FRXSRQV� LQ� (OLGD� *LEEV LV� LQFRPSDWLEOH� ZLWK� WKH� SULQFLSOHV� RQ� ZKLFK� WKH
V\VWHP�RI� YDOXH�DGGHG� WD[� LV�EDVHG��7KH�&RXUW� DOVR�FRQFOXGHG� WKDW� LQ� WKH� VLWXDWLRQV
ZKLFK� PD\� JLYH� ULVH� WR� RYHU�GHGXFWLRQ� RI� LQSXW� WD[�� PHQWLRQHG� E\� WKRVH� WZR
JRYHUQPHQWV�� WKH�6L[WK�'LUHFWLYH� ��������� DOORZV� DGHTXDWH�PHDVXUHV� WR� EH� WDNHQ� WR
SUHYHQW�DQ\�FODLP�IRU�GHGXFWLRQ�ZKLFK�LV�XQMXVWLILHG�DQG�WKXV�DQ\�ORVV�RI�WD[�UHYHQXH�

��� )LQDOO\�� WZR� FDVHV� FRQFHUQLQJ� WKH� %UXVVHOV� &RQYHQWLRQ �&RQYHQWLRQ� RI
�� 6HSWHPEHU� ����� RQ� MXULVGLFWLRQ� DQG� WKH� HQIRUFHPHQW� RI� MXGJPHQWV� LQ� FLYLO� DQG
FRPPHUFLDO�PDWWHUV��VKRXOG�EH�PHQWLRQHG�

&DVH�&�������,WDOLDQ�/HDWKHU >����@�(&5�,������FRQFHUQHG�WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH
������ RI� WKH� %UXVVHOV� &RQYHQWLRQ� ZKLFK� LQFOXGHV�� DPRQJ� WKH� SRVVLEOH� JURXQGV� IRU
UHIXVLQJ�WR�UHFRJQLVH�MXGJPHQWV�JLYHQ�LQ�DQRWKHU�&RQWUDFWLQJ�6WDWH��WKH�VLWXDWLRQ�ZKHUH
�� 6L[WK�&RXQFLO�'LUHFWLYH��������((&�RI����0D\������RQ WKH�KDUPRQLVDWLRQ�RI�WKH�ODZV�RI�WKH�0HPEHU

6WDWHV� UHODWLQJ� WR� WXUQRYHU� WD[HV�F &RPPRQ� V\VWHP� RI� YDOXH� DGGHG� WD[�� XQLIRUP� EDVLV� RI
DVVHVVPHQW� �2-������ /� �����S����� LQ� WKH� YHUVLRQ� UHVXOWLQJ� IURP�&RXQFLO�'LUHFWLYH� �����(&�RI� ��
$SULO������DPHQGLQJ�'LUHFWLYH��������((&�DQG�LQWURGXFLQJ�QHZ�VLPSOLILFDWLRQ�PHDVXUHV�ZLWK�UHJDUG
WR� YDOXH� DGGHG� WD[�F VFRSH� RI� FHUWDLQ� H[HPSWLRQV� DQG� SUDFWLFDO� DUUDQJHPHQWV� IRU� LPSOHPHQWLQJ
WKHP��2-������/������S� ����



&RXUW�RI�-XVWLFH 3URFHHGLQJV

��

WKH�MXGJPHQW�DW�LVVXH�LV�
LUUHFRQFLODEOH�ZLWK�D�MXGJPHQW�JLYHQ�LQ�D�GLVSXWH�EHWZHHQ�WKH
VDPH�SDUWLHV�LQ�WKH�6WDWH�LQ�ZKLFK�UHFRJQLWLRQ�LV�VRXJKW
�

6LQFH�WKDW�SURYLVLRQ�UHIHUV�WR� 
MXGJPHQWV
�ZLWKRXW�IXUWKHU�SUHFLVLRQ��WKH�&RXUW�GUHZ�WKH
FRQFOXVLRQ�WKDW�GHFLVLRQV�RQ� LQWHULP�PHDVXUHV�DUH�FRYHUHG�E\� LW�� �6R�IDU�DV�FRQFHUQV
WKH� FRQFHSW� RI� 
LUUHFRQFLODEOH
� MXGJPHQWV�� WKH� &RXUW� UHIHUUHG� WR� LWV� FDVH�ODZ� ZKLFK
HVWDEOLVKHV�WKDW� LW�VKRXOG�EH�H[DPLQHG�ZKHWKHU� WKH� MXGJPHQWV� LQ�TXHVWLRQ�HQWDLO� OHJDO
FRQVHTXHQFHV�WKDW�DUH�PXWXDOO\�H[FOXVLYH��$V�UHJDUGV�D�FDVH�VXFK�DV�WKH�RQH�DW�LVVXH
LQ�WKH�PDLQ�SURFHHGLQJV��WKH�&RXUW�KHOG�WKDW��
RQ�D�SURSHU�FRQVWUXFWLRQ�RI�$UWLFOH������
RI�WKH�%UXVVHOV�&RQYHQWLRQ��D�IRUHLJQ�GHFLVLRQ�RQ�LQWHULP�PHDVXUHV�RUGHULQJ�DQ�REOLJRU
QRW� WR� FDUU\� RXW� FHUWDLQ� DFWV� LV� LUUHFRQFLODEOH� ZLWK� D� GHFLVLRQ� RQ� LQWHULP� PHDVXUHV
UHIXVLQJ� WR� JUDQW� VXFK� DQ� RUGHU� LQ� D� GLVSXWH� EHWZHHQ� WKH� VDPH� SDUWLHV� LQ� WKH� 6WDWH
ZKHUH�UHFRJQLWLRQ�LV�VRXJKW
��SDUDJUDSK�����

,Q� &DVH� &�������� 7DFFRQL >����@� (&5� ,������� WKH� &RXUW� KHOG� WKDW� LQ� D� VLWXDWLRQ
FKDUDFWHULVHG� E\� WKH� DEVHQFH� RI� REOLJDWLRQV� IUHHO\� DVVXPHG� E\� RQH� SDUW\� WRZDUGV
DQRWKHU�RQ�WKH�RFFDVLRQ�RI�QHJRWLDWLRQV�ZLWK�D�YLHZ�WR�WKH�IRUPDWLRQ�RI�D�FRQWUDFW�DQG
E\�D�SRVVLEOH�EUHDFK�RI�UXOHV�RI�ODZ��LQ�SDUWLFXODU�WKH�UXOH�ZKLFK�UHTXLUHV�WKH�SDUWLHV�WR
DFW�LQ�JRRG�IDLWK�LQ�VXFK�QHJRWLDWLRQV��DQ�DFWLRQ�IRXQGHG�RQ�WKH�SUH�FRQWUDFWXDO�OLDELOLW\
RI�WKH�GHIHQGDQW�LV�D�PDWWHU�UHODWLQJ�WR�WRUW��GHOLFW�RU�TXDVL�GHOLFW�ZLWKLQ�WKH�PHDQLQJ�RI
$UWLFOH������RI� WKH�%UXVVHOV�&RQYHQWLRQ��7KH�&RXUW�SRLQWHG�RXW�� LQ� SDUWLFXODU�� WKDW� WKH
FRQFHSW� RI� 
PDWWHUV� UHODWLQJ� WR� WRUW�� GHOLFW� RU� TXDVL�GHOLFW
� ZLWKLQ� WKH� PHDQLQJ� RI� WKDW
SURYLVLRQ� FRYHUV� DOO� DFWLRQV� ZKLFK� VHHN� WR� HVWDEOLVK� WKH� OLDELOLW\� RI� D� GHIHQGDQW� DQG
ZKLFK� DUH� QRW� UHODWHG� WR� D� 
FRQWUDFW
� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� ����� RI� WKH
&RQYHQWLRQ�





&RXUW�RI�-XVWLFH &RPSRVLWLRQ

��

%�² &RPSRVLWLRQ�RI�WKH�&RXUW�RI�-XVWLFH

�2UGHU�RI�SUHFHGHQFH�DV�DW���2FWREHU������

)LUVW�URZ��IURP�OHIW�WR�ULJKW�
-XGJH� &�:�$�� 7LPPHUPDQV�� -XGJH� 5�� 6FKLQWJHQ�� -XGJH� -��3�� 3XLVVRFKHW�� 3UHVLGHQW� *�&�� 5RGUtJXH]� ,JOHVLDV�
-XGJH�0��:DWKHOHW��)LUVW�$GYRFDWH�*HQHUDO�-��0LVFKR��$GYRFDWH�*HQHUDO�)�*��-DFREV�

6HFRQG�URZ��IURP�OHIW�WR�ULJKW�
-XGJH� 9�� 6NRXULV�� $GYRFDWH� *HQHUDO� '�� 5XL]�-DUDER� &RORPHU�� $GYRFDWH� *HQHUDO� 3�� /pJHU�� -XGJH� '�$�2�� (GZDUG�
-XGJH�&��*XOPDQQ��-XGJH�$�0��/D�3HUJROD��-XGJH�3��-DQQ��$GYRFDWH�*HQHUDO�6��$OEHU�

7KLUG�URZ��IURP�OHIW�WR�ULJKW�
-XGJH�$��5RVDV��$GYRFDWH�*HQHUDO�/�$��*HHOKRHG��$GYRFDWH�*HQHUDO�$��7L]]DQR��-XGJH�1��&ROQHULF��-XGJH�)��0DFNHQ�
-XGJH�6��YRQ�%DKU��-XGJH�-�1��&XQKD�5RGULJXHV��$GYRFDWH�*HQHUDO�&��6WL[�+DFNO��5��*UDVV��5HJLVWUDU�





&RXUW�RI�-XVWLFH 0HPEHUV

��

�� 7KH�0HPEHUV�RI�WKH�&RXUW�RI�-XVWLFH
�LQ�RUGHU�RI�WKHLU�HQWU\�LQWR�RIILFH�

*LO�&DUORV�5RGUtJXH]�,JOHVLDV�
%RUQ� ������ $VVLVWDQW� OHFWXUHU� DQG� VXEVHTXHQWO\� 3URIHVVRU
�8QLYHUVLWLHV� RI� 2YLHGR�� )UHLEXUJ� LP� %UHLVJDX�� $XWyQRPD� DQG
&RPSOXWHQVH� RI� 0DGULG�� ([WUHPDGXUD� DQG� *UDQDGD��� 3URIHVVRU� RI
3XEOLF� ,QWHUQDWLRQDO� /DZ� DW� *UDQDGD�� 0HPEHU� RI� WKH� 6XSHUYLVRU\
%RDUG� RI� WKH� 0D[�3ODQFN� ,QVWLWXWH� RI� ,QWHUQDWLRQDO� 3XEOLF� /DZ� DQG
&RPSDUDWLYH�/DZ��+HLGHOEHUJ��'RFWRU�KRQRULV�FDXVD�RI�WKH�8QLYHUVLW\
RI�7XULQ�� WKH� 
%DEHV�%RO\DL
�8QLYHUVLW\�RI�&OXM�1DSRFD��5RPDQLD��� WKH
8QLYHUVLW\� RI� 6DDUODQG� DQG� WKH� 8QLYHUVLW\� RI� 2YLHGR�� +RQRUDU\
%HQFKHU�� *UD\
V� ,QQ� �/RQGRQ�� DQG� .LQJ
V� ,QQ� �'XEOLQ��� +RQRUDU\
0HPEHU�RI�WKH�6RFLHW\�RI�$GYDQFHG�/HJDO�6WXGLHV��/RQGRQ���+RQRUDU\
0HPEHU�RI� WKH�$FDGHPLD�$VWXULDQD� GH� -XULVSUXGHQFLD�� -XGJH�DW� WKH
&RXUW� RI� -XVWLFH� VLQFH� ��� -DQXDU\� ������ 3UHVLGHQW� RI� WKH� &RXUW� RI
-XVWLFH�VLQFH���2FWREHU������

)UDQFLV�*��-DFREV��4&
%RUQ� ������ %DUULVWHU�� 2IILFLDO� LQ� WKH� 6HFUHWDULDW� RI� WKH� (XURSHDQ
&RPPLVVLRQ�RI�+XPDQ�5LJKWV��/HJDO�6HFUHWDU\� WR�$GYRFDWH�*HQHUDO
-��3��:DUQHU�� 3URIHVVRU� RI� (XURSHDQ� /DZ� �.LQJ
V� &ROOHJH�� /RQGRQ��
$XWKRU� RI� VHYHUDO� ZRUNV� RQ� (XURSHDQ� ODZ�� $GYRFDWH�*HQHUDO� DW� WKH
&RXUW�RI�-XVWLFH�VLQFH���2FWREHU������

&ODXV�&KULVWLDQ�*XOPDQQ
%RUQ�������2IILFLDO�DW�WKH�0LQLVWU\�RI�-XVWLFH��/HJDO�6HFUHWDU\�WR�-XGJH
0D[�6¡UHQVHQ��3URIHVVRU�RI�3XEOLF�,QWHUQDWLRQDO�/DZ�DQG�'HDQ�RI�WKH
/DZ� 6FKRRO� RI� WKH� 8QLYHUVLW\� RI� &RSHQKDJHQ�� LQ� SULYDWH� SUDFWLFH�
&KDLUPDQ�DQG�PHPEHU�RI�DUELWUDO�WULEXQDOV��0HPEHU�RI�$GPLQLVWUDWLYH
$SSHDO� 7ULEXQDO�� $GYRFDWH� *HQHUDO� DW� WKH� &RXUW� RI� -XVWLFH� IURP� �
2FWREHU������WR���2FWREHU�������-XGJH�DW�WKH�&RXUW�RI�-XVWLFH�VLQFH��
2FWREHU������



0HPEHUV &RXUW�RI�-XVWLFH

��

'DYLG�$OH[DQGHU�2JLOY\�(GZDUG
%RUQ�������$GYRFDWH� �6FRWODQG���4XHHQ
V�&RXQVHO� �6FRWODQG���&OHUN�
DQG�VXEVHTXHQWO\�7UHDVXUHU��RI�WKH�)DFXOW\�RI�$GYRFDWHV��3UHVLGHQW�RI
WKH� &RQVXOWDWLYH� &RPPLWWHH� RI� WKH� %DUV� DQG� /DZ� 6RFLHWLHV� RI� WKH
(XURSHDQ� &RPPXQLW\�� 6DOYHVHQ� 3URIHVVRU� RI� (XURSHDQ� ,QVWLWXWLRQV
DQG�'LUHFWRU�RI� WKH�(XURSD�,QVWLWXWH��8QLYHUVLW\�RI�(GLQEXUJK��6SHFLDO
$GYLVHU� WR� WKH� +RXVH� RI� /RUGV� 6HOHFW� &RPPLWWHH� RQ� WKH� (XURSHDQ
&RPPXQLWLHV�� +RQRUDU\� %HQFKHU�� *UD\
V� ,QQ�� /RQGRQ�� -XGJH� DW� WKH
&RXUW� RI� )LUVW� ,QVWDQFH� IURP� ��� 6HSWHPEHU� ����� WR� �� 0DUFK� �����
-XGJH�DW�WKH�&RXUW�RI�-XVWLFH�VLQFH����0DUFK������

$QWRQLR�0DULR�/D�3HUJROD
%RUQ� ������ 3URIHVVRU� RI� &RQVWLWXWLRQDO� /DZ� DQG� *HQHUDO� DQG
&RPSDUDWLYH� 3XEOLF� /DZ� DW� WKH� 8QLYHUVLWLHV� RI� 3DGXD�� %RORJQD� DQG
5RPH�� 0HPEHU� RI� WKH� +LJK� &RXQFLO� RI� WKH� -XGLFLDU\� ������������
0HPEHU�RI�WKH�&RQVWLWXWLRQDO�&RXUW�DQG�3UHVLGHQW�RI�WKH�&RQVWLWXWLRQDO
&RXUW� ������������� 0LQLVWHU� IRU� &RPPXQLW\� 3ROLF\� ������������
HOHFWHG� WR� WKH�(XURSHDQ�3DUOLDPHQW� �������������-XGJH�DW� WKH�&RXUW
RI� -XVWLFH� IURP� �� 2FWREHU� ����� WR� ��� 'HFHPEHU� ������ $GYRFDWH
*HQHUDO�DW�WKH�&RXUW�RI�-XVWLFH�IURP���-DQXDU\������WR����'HFHPEHU
������-XGJH�DW�WKH�&RXUW�RI�-XVWLFH�VLQFH����'HFHPEHU������

-HDQ�3LHUUH�3XLVVRFKHW
%RUQ� ������ 6WDWH� &RXQVHOORU� �)UDQFH��� 'LUHFWRU�� VXEVHTXHQWO\
'LUHFWRU�*HQHUDO��RI�WKH�/HJDO�6HUYLFH�RI�WKH�&RXQFLO�RI�WKH�(XURSHDQ
&RPPXQLWLHV� �������������'LUHFWRU�*HQHUDO� RI� WKH�$JHQFH� QDWLRQDOH
SRXU�O
HPSORL��������������'LUHFWRU�RI�*HQHUDO�$GPLQLVWUDWLRQ��0LQLVWU\
RI�,QGXVWU\��������������'LUHFWRU�RI�/HJDO�$IIDLUV�DW�WKH�2(&'�������
������� 'LUHFWRU� RI� WKH� ,QVWLWXW� LQWHUQDWLRQDO� G
DGPLQLVWUDWLRQ� SXEOLTXH
������������� -XULVFRQVXOW��'LUHFWRU� RI� /HJDO� $IIDLUV� LQ� WKH�0LQLVWU\� RI
)RUHLJQ� $IIDLUV� ������������� -XGJH� DW� WKH� &RXUW� RI� -XVWLFH� VLQFH� �
2FWREHU������



&RXUW�RI�-XVWLFH 0HPEHUV

��

3KLOLSSH�/pJHU�
%RUQ� ������ $� PHPEHU� RI� WKH� MXGLFLDU\� VHUYLQJ� DW� WKH� 0LQLVWU\� IRU
-XVWLFH��������������+HDG�RI��DQG�VXEVHTXHQWO\�7HFKQLFDO�$GYLVHU�DW�
WKH� 3ULYDWH� 2IILFH� RI� WKH� 0LQLVWHU� IRU� /LYLQJ� 6WDQGDUGV� LQ� �����
7HFKQLFDO� $GYLVHU� DW� WKH� 3ULYDWH� 2IILFH� RI� WKH� 0LQLVWHU� IRU� -XVWLFH
�������������'HSXW\�'LUHFWRU�RI�&ULPLQDO�$IIDLUV�DQG�5HSULHYHV�DW�WKH
0LQLVWU\� RI� -XVWLFH� ������������� 6HQLRU� 0HPEHU� RI� WKH� &RXUW� RI
$SSHDO��3DULV��������������'HSXW\�'LUHFWRU�RI�WKH�3ULYDWH�2IILFH�RI�WKH
0LQLVWHU�IRU�-XVWLFH���������3UHVLGHQW�RI�WKH�5HJLRQDO�&RXUW�DW�%RELJQ\
�������������+HDG�RI�WKH�3ULYDWH�2IILFH�RI�WKH�0LQLVWHU�IRU�-XVWLFH��DQG
$GYRFDWH� *HQHUDO� DW� WKH� &RXUW� RI� $SSHDO�� 3DULV� ������������
$VVRFLDWH� 3URIHVVRU� DW� 5HQp� 'HVFDUWHV� 8QLYHUVLW\� �3DULV� 9�� ������
�������$GYRFDWH�*HQHUDO�DW�WKH�&RXUW�RI�-XVWLFH�VLQFH���2FWREHU������

3HWHU�-DQQ

�

%RUQ� ������ 'RFWRU� RI� /DZ� RI� WKH� 8QLYHUVLW\� RI� 9LHQQD� �������
DSSRLQWHG� -XGJH� DQG� DVVLJQHG� WR� WKH� )HGHUDO� 0LQLVWU\� RI� -XVWLFH
�������� -XGJH� LQ� SUHVV� PDWWHUV� DW� WKH� 6WUDI�%H]LUNVJHULFKW�� 9LHQQD
������������� VSRNHVPDQ� RI� WKH� )HGHUDO� 0LQLVWU\� RI� -XVWLFH� ������
������ DQG� VXEVHTXHQWO\� DSSRLQWHG� WR� WKH� LQWHUQDWLRQDO� DIIDLUV
GHSDUWPHQW� RI� WKDW� 0LQLVWU\�� $GYLVHU� WR� WKH� -XVWLFH� &RPPLWWHH� DQG
VSRNHVPDQ�DW� WKH�3DUOLDPHQW� ������������� DSSRLQWHG�DV�0HPEHU� RI
WKH�&RQVWLWXWLRQDO�&RXUW� ��������SHUPDQHQW�-XGJH�5DSSRUWHXU�DW� WKDW
FRXUW� XQWLO� WKH� HQG� RI� ������ -XGJH� DW� WKH� &RXUW� RI� -XVWLFH� VLQFH� ��
-DQXDU\������

/HLI�6HYyQ
%RUQ�������'RFWRU�RI�/DZ��27/��RI�WKH�8QLYHUVLW\�RI�+HOVLQNL��'LUHFWRU
DW� WKH� 0LQLVWU\� RI� -XVWLFH�� $GYLVHU� LQ� WKH� 7UDGH� 'LUHFWRUDWH� RI� WKH
0LQLVWU\�RI�)RUHLJQ�$IIDLUV��-XGJH�DW�WKH�6XSUHPH�&RXUW��-XGJH�DW�WKH
()7$� &RXUW�� 3UHVLGHQW� RI� WKH� ()7$� &RXUW�� -XGJH� DW� WKH� &RXUW� RI
-XVWLFH�IURP����-DQXDU\������WR����-DQXDU\������
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��

'iPDVR�5XL]�-DUDER�&RORPHU
%RUQ�������-XGJH�DW�WKH�&RQVHMR�*HQHUDO�GHO�3RGHU�-XGLFLDO��*HQHUDO
&RXQFLO�RI�WKH�-XGLFLDU\���3URIHVVRU��+HDG�RI�WKH�3ULYDWH�2IILFH�RI�WKH
3UHVLGHQW�RI�WKH�&RQVHMR�*HQHUDO�GHO�3RGHU�-XGLFLDO��DG�KRF�-XGJH�WR
WKH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV��-XGJH�DW�WKH�7ULEXQDO�6XSUHPR
�6XSUHPH�&RXUW��VLQFH�������$GYRFDWH�*HQHUDO�DW�WKH�&RXUW�RI�-XVWLFH
VLQFH����-DQXDU\������

0HOFKLRU�:DWKHOHW
%RUQ� ������ 'HSXW\� 3ULPH� 0LQLVWHU�� 0LQLVWHU� IRU� 1DWLRQDO� 'HIHQFH
��������0D\RU�RI�9HUYLHUV��'HSXW\�3ULPH�0LQLVWHU��0LQLVWHU�IRU�-XVWLFH
DQG�(FRQRPLF�$IIDLUV��������������'HSXW\�3ULPH�0LQLVWHU��0LQLVWHU�IRU
-XVWLFH� DQG� 6PDOO� )LUPV� DQG� 7UDGHUV� ������������� 0HPEHU� RI� WKH
&KDPEHU� RI� 5HSUHVHQWDWLYHV� ������������� GHJUHHV� LQ� ODZ� DQG� LQ
HFRQRPLFV��8QLYHUVLW\�RI�/LqJH���0DVWHU�RI�/DZV��+DUYDUG�8QLYHUVLW\�
86$��� �3URIHVVRU�DW� WKH�&DWKROLF�8QLYHUVLW\� RI�/RXYDLQ�� -XGJH�DW� WKH
&RXUW�RI�-XVWLFH�VLQFH����6HSWHPEHU������

5RPDLQ�6FKLQWJHQ
%RUQ�������*HQHUDO�$GPLQLVWUDWRU�DW�WKH�0LQLVWU\�RI�/DERXU��3UHVLGHQW
RI�WKH�(FRQRPLF�DQG�6RFLDO�&RXQFLO��'LUHFWRU�RI�WKH�6RFLpWp�QDWLRQDOH
GH� FUpGLW� HW� G
LQYHVWLVVHPHQW� DQG� RI� WKH� 6RFLpWp� HXURSpHQQH� GHV
VDWHOOLWHV��*RYHUQPHQW�5HSUHVHQWDWLYH�RQ� WKH�(XURSHDQ�6RFLDO� )XQG
&RPPLWWHH�� WKH� $GYLVRU\� &RPPLWWHH� RQ� )UHHGRP� RI� 0RYHPHQW� IRU
:RUNHUV�DQG�WKH�$GPLQLVWUDWLYH�%RDUG�RI�WKH�(XURSHDQ�)RXQGDWLRQ�IRU
WKH�,PSURYHPHQW�RI�/LYLQJ�DQG�:RUNLQJ�&RQGLWLRQV��-XGJH�DW�WKH�&RXUW
RI�)LUVW� ,QVWDQFH� IURP����6HSWHPEHU������WR����-XO\�������-XGJH�DW
WKH�&RXUW�RI�-XVWLFH�VLQFH����-XO\������



&RXUW�RI�-XVWLFH 0HPEHUV

��

6LHJEHUW�$OEHU
%RUQ�������0HPEHU�RI�WKH�%XQGHVWDJ�������WR��������0HPEHU�RI�WKH
3DUOLDPHQWDU\�$VVHPEO\�RI�WKH�&RXQFLO�RI�(XURSH�DQG�RI�WKH�$VVHPEO\
RI�WKH�:HVWHUQ�(XURSHDQ�8QLRQ��:(8��������WR��������0HPEHU�RI�WKH
(XURSHDQ�3DUOLDPHQW� ������ WR��������0HPEHU�� WKHQ�&KDLUPDQ������
WR��������RI� WKH�&RPPLWWHH�RQ�/HJDO�$IIDLUV�DQG�&LWL]HQV
�5LJKWV�DQG
(XURSHDQ� 3RSXODU� 3DUW\� �(33�� *URXS� 6SRNHVPDQ� RQ� /HJDO� $IIDLUV�
&KDLUPDQ� RI� WKH� GHOHJDWLRQ� UHVSRQVLEOH� IRU� UHODWLRQV� ZLWK� WKH� %DOWLF
6WDWHV� DQG� RI� WKH� 6XEFRPPLWWHHV� RQ� 'DWD� 3URWHFWLRQ� DQG� RQ
3RLVRQRXV�RU�'DQJHURXV�6XEVWDQFHV��9LFH�3UHVLGHQW�RI�WKH�(XURSHDQ
3DUOLDPHQW�������WR��������KRQRUDU\�SURIHVVRU�DW�WKH�(XURSD�,QVWLWXW�RI
WKH� 8QLYHUVLW\� RI� WKH� 6DDUODQG�� $GYRFDWH� *HQHUDO� DW� WKH� &RXUW� RI
-XVWLFH�VLQFH���2FWREHU������

-HDQ�0LVFKR
%RUQ� ������ VWXGLHG� ODZ� DQG� SROLWLFDO� VFLHQFH� �XQLYHUVLWLHV� RI
0RQWSHOOLHU�� 3DULV� DQG�&DPEULGJH���PHPEHU� RI� WKH� /HJDO� 6HUYLFH� RI
WKH� &RPPLVVLRQ� DQG� VXEVHTXHQWO\� SULQFLSDO� DGPLQLVWUDWRU� LQ� WKH
SULYDWH� RIILFHV� RI� WZR� 0HPEHUV� RI� WKH� &RPPLVVLRQ�� 6HFUHWDU\� RI
(PEDVV\� LQ� WKH�&RQWHQWLRXV� $IIDLUV� DQG� 7UHDWLHV�'HSDUWPHQW� RI� WKH
0LQLVWU\�RI�)RUHLJQ�$IIDLUV�RI�WKH�*UDQG�'XFK\�RI�/X[HPERXUJ��'HSXW\
3HUPDQHQW� 5HSUHVHQWDWLYH� RI� /X[HPERXUJ� WR� WKH� (XURSHDQ
&RPPXQLWLHV�� 'LUHFWRU� RI� 3ROLWLFDO� $IIDLUV� LQ� WKH� 0LQLVWU\� RI� )RUHLJQ
$IIDLUV�� $GYRFDWH� *HQHUDO� DW� WKH� &RXUW� RI� -XVWLFH� IURP� ��� -DQXDU\
�����WR���2FWREHU�������6HFUHWDU\�*HQHUDO�RI�WKH�0LQLVWU\�RI�)RUHLJQ
$IIDLUV��$GYRFDWH�*HQHUDO�DW� WKH�&RXUW�RI�-XVWLFH�VLQFH����'HFHPEHU
�����

9DVVLOLRV�6NRXULV
%RUQ�������JUDGXDWHG� LQ� ODZ� IURP� WKH�)UHH�8QLYHUVLW\��%HUOLQ� �������
DZDUGHG�GRFWRUDWH�LQ�FRQVWLWXWLRQDO�DQG�DGPLQLVWUDWLYH�ODZ�DW�+DPEXUJ
8QLYHUVLW\� �������� $VVLVWDQW� 3URIHVVRU� DW� +DPEXUJ�8QLYHUVLW\� ������
������� 3URIHVVRU� RI� 3XEOLF� /DZ� DW� %LHOHIHOG� 8QLYHUVLW\� �������
3URIHVVRU� RI� 3XEOLF� /DZ� DW� WKH� 8QLYHUVLW\� RI� 7KHVVDORQLNL� �������
0LQLVWHU� RI� ,QWHUQDO� $IIDLUV� ������ DQG� ������� 0HPEHU� RI� WKH
$GPLQLVWUDWLYH�%RDUG�RI� WKH�8QLYHUVLW\�RI�&UHWH� �������������'LUHFWRU
RI� WKH� &HQWUH� IRU� ,QWHUQDWLRQDO� DQG� (XURSHDQ� (FRQRPLF� /DZ�
7KHVVDORQLNL� �IURP� ������� 3UHVLGHQW� RI� WKH� *UHHN� $VVRFLDWLRQ� IRU
(XURSHDQ�/DZ��������������0HPEHU�RI�WKH�*UHHN�1DWLRQDO�5HVHDUFK
&RPPLWWHH� ������������� 0HPEHU� RI� WKH� +LJKHU� 6HOHFWLRQ� %RDUG� IRU
*UHHN�&LYLO�6HUYDQWV� �������������0HPEHU�RI� WKH�$FDGHPLF�&RXQFLO
RI� WKH�$FDGHP\�RI�(XURSHDQ�/DZ��7ULHU� �IURP��������0HPEHU�RI� WKH
$GPLQLVWUDWLYH� %RDUG� RI� WKH� *UHHN� 1DWLRQDO� -XGJHV
� &ROOHJH� ������
�������0HPEHU�RI� WKH�6FLHQWLILF�&RPPLWWHH�RI� WKH�0LQLVWU\�RI�)RUHLJQ
$IIDLUV� ������������� 3UHVLGHQW� RI� WKH� *UHHN� (FRQRPLF� DQG� 6RFLDO
&RXQFLO�LQ�������-XGJH�DW�WKH�&RXUW�RI�-XVWLFH�VLQFH���-XQH������
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��

)LGHOPD�2¶.HOO\�0DFNHQ
%RUQ�������&DOOHG�WR�WKH�%DU�RI�,UHODQG���������/HJDO�$GYLVRU��3DWHQW
DQG� 7UDGH� 0DUN� $JHQWV� ������������� %DUULVWHU� ������������ DQG
6HQLRU�&RXQVHO�������������RI�WKH�%DU�RI�,UHODQG��PHPEHU�RI�WKH�%DU
RI� (QJODQG� DQG�:DOHV�� -XGJH� RI� WKH� +LJK� &RXUW� LQ� ,UHODQG� �������
/HFWXUHU�LQ�/HJDO�6\VWHPV�DQG�0HWKRGV�DQG�µ$YHULO�'HYHUHOO¶�/HFWXUHU
LQ� &RPPHUFLDO� /DZ�� 7ULQLW\� &ROOHJH�� 'XEOLQ�� %HQFKHU� RI� WKH
+RQRXUDEOH�6RFLHW\�RI�.LQJ
V�,QQV��-XGJH�DW�WKH�&RXUW�RI�-XVWLFH�VLQFH
��2FWREHU������

1LQRQ�&ROQHULF
%RUQ� ������ VWXGLHG� LQ� 7�ELQJHQ�� 0XQLFK� DQG� *HQHYD�� IROORZLQJ� D
SHULRG�RI�DFDGHPLF�UHVHDUFK�LQ�/RQGRQ��DZDUGHG�D�GRFWRUDWH�LQ�ODZ�E\
WKH� 8QLYHUVLW\� RI� 0XQLFK�� -XGJH� DW� WKH� $UEHLWVJHULFKW� 2OGHQEXUJ�
DXWKRULVHG��E\�WKH�8QLYHUVLW\�RI�%UHPHQ��WR�WHDFK�ODERXU�ODZ��VRFLRORJ\
RI�ODZ�DQG�VRFLDO�ODZ��3URIHVVRU�DG�LQWHULP�DW�WKH�IDFXOW\�RI�ODZ�RI�WKH
XQLYHUVLWLHV� RI� )UDQNIXUW� DQG� %UHPHQ�� 3UHVLGHQW� RI� WKH
/DQGHVDUEHLWVJHULFKW� 6FKOHVZLJ�+ROVWHLQ� �������� FROODERUDWLRQ�� DV
H[SHUW��RQ�WKH�(XURSHDQ�([SHUWLVH�6HUYLFH��(8��SURMHFW�IRU�WKH�UHIRUP
RI� WKH� ODERXU� ODZ� RI� .LUJKL]VWDQ� ������������� +RQRUDU\� 3URIHVVRU� DW
WKH�8QLYHUVLW\�RI�%UHPHQ�LQ�ODERXU�ODZ��VSHFLILFDOO\�LQ�(XURSHDQ�ODERXU
ODZ��-XGJH�DW�WKH�&RXUW�RI�-XVWLFH�VLQFH����-XO\������

6WLJ�YRQ�%DKU
%RUQ�������KDV�ZRUNHG�ZLWK�WKH�3DUOLDPHQWDU\�2PEXGVPDQ�DQG�LQ�WKH
6ZHGLVK�&DELQHW�2IILFH�DQG�PLQLVWULHV�� LQWHU� DOLD� DV� DVVLVWDQW� XQGHU�
VHFUHWDU\� LQ� WKH� 0LQLVWU\� RI� )LQDQFH�� DSSRLQWHG� -XGJH� LQ� WKH
.DPPDUUlWWHQ��$GPLQLVWUDWLYH�&RXUW�RI�$SSHDO���*RWKHQEXUJ�� LQ�����
DQG�-XVWLFH�RI�WKH�5HJHULQJVUlWWHQ��6XSUHPH�$GPLQLVWUDWLYH�&RXUW��LQ
������KDV�FROODERUDWHG�RQ�D�ODUJH�QXPEHU�RI�RIILFLDO�UHSRUWV��PDLQO\�RQ
WKH� VXEMHFW� RI� WD[� OHJLVODWLRQ� DQG� DFFRXQWLQJ�� KDV� EHHQ� LQWHU� DOLD
&KDLUPDQ�RI�WKH�&RPPLWWHH�RQ�,QIODWLRQ�$GMXVWHG�7D[DWLRQ�RI�,QFRPH�
&KDLUPDQ� RI� WKH� $FFRXQWLQJ� &RPPLWWHH� DQG� 6SHFLDO� 5DSSRUWHXU� IRU
WKH� &RPPLWWHH� RQ� 5XOHV� IRU� 7D[DWLRQ� RI� 3ULYDWH� &RPSDQ\� 2ZQHUV�
KDV� DOVR� EHHQ� &KDLUPDQ� RI� WKH� $FFRXQWLQJ� 6WDQGDUGV� %RDUG� DQG
0HPEHU� RI� WKH�%RDUG� RI� WKH�1DWLRQDO� &RXUWV� $GPLQLVWUDWLRQ� DQG� WKH
%RDUG� RI� WKH� )LQDQFLDO� 6XSHUYLVRU\� $XWKRULW\�� KDV� SXEOLVKHG� D� ODUJH
QXPEHU�RI�DUWLFOHV��PDLQO\� RQ� WKH�VXEMHFW�RI� WD[� OHJLVODWLRQ�� -XGJH�DW
WKH�&RXUW�RI�-XVWLFH�VLQFH���2FWREHU������
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��

$QWRQLR�7L]]DQR
%RUQ�������YDULRXV�WHDFKLQJ�DVVLJQPHQWV�DW�,WDOLDQ�XQLYHUVLWLHV��/HJDO
&RXQVHO� WR� ,WDO\
V� 3HUPDQHQW� 5HSUHVHQWDWLRQ� WR� WKH� (XURSHDQ
&RPPXQLWLHV� ������������� 0HPEHU� RI� WKH� %DU� DW� WKH� &RXUW� RI
&DVVDWLRQ�DQG�RWKHU�KLJKHU�FRXUWV��0HPEHU�RI�WKH�,WDOLDQ�GHOHJDWLRQ�LQ
LQWHUQDWLRQDO� QHJRWLDWLRQV� DQG� DW� LQWHUJRYHUQPHQWDO� FRQIHUHQFHV
LQFOXGLQJ�WKRVH�RQ�WKH�6LQJOH�(XURSHDQ�$FW�DQG�WKH�0DDVWULFKW�7UHDW\�
YDULRXV� HGLWRULDO� SRVLWLRQV�� 0HPEHU� RI� WKH� ,QGHSHQGHQW� *URXS� RI
([SHUWV� DSSRLQWHG� WR� H[DPLQH� WKH� ILQDQFHV� RI� WKH� (XURSHDQ
&RPPLVVLRQ� �������� 3URIHVVRU� RI� (XURSHDQ� /DZ�� 'LUHFWRU� RI� WKH
,QVWLWXWH� RI� ,QWHUQDWLRQDO� DQG� (XURSHDQ� /DZ� �8QLYHUVLW\� RI� 5RPH��
$GYRFDWH�*HQHUDO�DW�WKH�&RXUW�RI�-XVWLFH�VLQFH���2FWREHU������

-RVp�1DUFtVR�GD�&XQKD�5RGULJXHV
%RUQ� ������ YDULRXV� RIILFHV� ZLWKLQ� WKH� MXGLFLDU\� ������������
*RYHUQPHQW� DVVLJQPHQWV� WR� FDUU\� RXW� DQG� FRRUGLQDWH� VWXGLHV� RQ
UHIRUP� RI� WKH� MXGLFLDO� V\VWHP�� *RYHUQPHQW� $JHQW� WR� WKH� (XURSHDQ
&RPPLVVLRQ� RI� +XPDQ� 5LJKWV� DQG� WKH� (XURSHDQ� &RXUW� RI� +XPDQ
5LJKWV��������������([SHUW�RQ�WKH�+XPDQ�5LJKWV�6WHHULQJ�&RPPLWWHH
RI� WKH� &RXQFLO� RI� (XURSH� ������������� 0HPEHU� RI� WKH� 5HYLHZ
&RPPLVVLRQ� RI� WKH� &ULPLQDO� &RGH� DQG� WKH� &RGH� RI� &ULPLQDO
3URFHGXUH��$WWRUQH\�*HQHUDO��������������PHPEHU�RI�WKH�VXSHUYLVRU\
FRPPLWWHH� RI� WKH� (XURSHDQ� 8QLRQ� DQWL�IUDXG� RIILFH� �2/$)�� ������
�������-XGJH�DW�WKH�&RXUW�RI�-XVWLFH�VLQFH���2FWREHU������

&KULVWLDDQ�:LOOHP�$QWRQ�7LPPHUPDQV
%RUQ� ������ /HJDO� 6HFUHWDU\� DW� WKH�&RXUW� RI� -XVWLFH� RI� WKH� (XURSHDQ
&RPPXQLWLHV� ������������� RIILFLDO� RI� WKH� (XURSHDQ� &RPPLVVLRQ
������������� 'RFWRU� LQ� /DZ� �8QLYHUVLW\� RI� /HLGHQ��� 3URIHVVRU� RI
(XURSHDQ� /DZ� DW� WKH� 8QLYHUVLW\� RI� *URQLQJHQ� ������������� 'HSXW\
-XVWLFH�DW�$UQKHP�&RXUW�RI�$SSHDO��YDULRXV�HGLWRULDO�SRVLWLRQV��'HSXW\
'LUHFWRU�*HQHUDO� DW� WKH� /HJDO� 6HUYLFH� RI� WKH� (XURSHDQ� &RPPLVVLRQ
������������� 3URIHVVRU� RI� (XURSHDQ� /DZ� DW� WKH� 8QLYHUVLW\� RI
$PVWHUGDP��-XGJH�DW�WKH�&RXUW�RI�-XVWLFH�VLQFH���2FWREHU������
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��

/HHQGHUW�$GULH�*HHOKRHG
%RUQ� ������ 5HVHDUFK� $VVLVWDQW�� 8QLYHUVLW\� RI� 8WUHFKW� ������������
/HJDO�6HFUHWDU\�DW�WKH�&RXUW�RI�-XVWLFH�RI�WKH�(XURSHDQ�&RPPXQLWLHV
�������������6HQLRU�$GYLVHU��0LQLVWU\�RI�-XVWLFH��������������0HPEHU
RI� WKH� $GYLVRU\� &RXQFLO� RQ�*RYHUQPHQW� 3ROLF\� ������������� YDULRXV
WHDFKLQJ� DVVLJQPHQWV�� 6HFUHWDU\�*HQHUDO�� 0LQLVWU\� RI� (FRQRPLF
$IIDLUV� ������������� 6HFUHWDU\�*HQHUDO�� 0LQLVWU\� RI� *HQHUDO� $IIDLUV
������������� $GYRFDWH� *HQHUDO� DW� WKH� &RXUW� RI� -XVWLFH� VLQFH� �
2FWREHU������

&KULVWLQH�6WL[�+DFNO
%RUQ� ������ 'RFWRU� RI� /DZV� �8QLYHUVLW\� RI� 9LHQQD��� SRVWJUDGXDWH
VWXGLHV�LQ�(XURSHDQ�/DZ�DW�WKH�&ROOHJH�RI�(XURSH��%UXJHV��PHPEHU�RI
WKH� $XVWULDQ� 'LSORPDWLF� 6HUYLFH� �IURP� ������� H[SHUW� RQ� (XURSHDQ
8QLRQ� PDWWHUV� LQ� WKH� RIILFH� RI� WKH� /HJDO� $GYLVHU� WR� WKH� 0LQLVWU\� RI
)RUHLJQ� $IIDLUV� ������������� /HJDO� 6HUYLFH� RI� WKH� (XURSHDQ
&RPPLVVLRQ���������+HDG�RI�WKH�µ/HJDO�6HUYLFH���(8¶�LQ�WKH�0LQLVWU\�RI
)RUHLJQ� $IIDLUV� ������������ 0LQLVWHU� 3OHQLSRWHQWLDU\��� SDUWLFLSDWHG� LQ
WKH� QHJRWLDWLRQV� RQ� WKH� (XURSHDQ� (FRQRPLF� $UHD� DQG� RQ� WKH
DFFHVVLRQ�RI�WKH�5HSXEOLF�RI�$XVWULD�WR�WKH�(XURSHDQ�8QLRQ��$JHQW�RI
WKH� 5HSXEOLF� RI� $XVWULD� DW� WKH� &RXUW� RI� -XVWLFH� RI� WKH� (XURSHDQ
&RPPXQLWLHV�� $XVWULDQ� &RQVXO�*HQHUDO� LQ� =XULFK� �������� WHDFKLQJ
DVVLJQPHQWV� DQG� SXEOLFDWLRQV�� $GYRFDWH� *HQHUDO� DW� WKH� &RXUW� RI
-XVWLFH�VLQFH���2FWREHU������
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��

$OODQ�5RVDV
%RUQ�������'RFWRU�RI�/DZV��������RI�WKH�8QLYHUVLW\�RI�7XUNX��)LQODQG��
3URIHVVRU� RI� /DZ� DW� WKH�8QLYHUVLW\� RI� 7XUNX� ������������ DQG� DW� WKH
ÖER� $NDGHPL� 8QLYHUVLW\� �7XUNX�ÖER�� ������������� 'LUHFWRU� RI� WKH
ODWWHU
V� ,QVWLWXWH� IRU� +XPDQ�5LJKWV� ������������� YDULRXV� LQWHUQDWLRQDO
DQG�QDWLRQDO�DFDGHPLF�SRVLWLRQV�RI�UHVSRQVLELOLW\�DQG�PHPEHUVKLSV�RI
OHDUQHG� VRFLHWLHV�� FRRUGLQDWHG� VHYHUDO� LQWHUQDWLRQDO� DQG� QDWLRQDO
UHVHDUFK�SURMHFWV�DQG�SURJUDPPHV�� LQFOXGLQJ� LQ� WKH� ILHOGV�RI�(8� ODZ�
LQWHUQDWLRQDO� ODZ�� KXPDQLWDULDQ� DQG� KXPDQ� ULJKWV� ODZ�� FRQVWLWXWLRQDO
ODZ� DQG� FRPSDUDWLYH� SXEOLF� DGPLQLVWUDWLRQ�� UHSUHVHQWHG� WKH� )LQQLVK
*RYHUQPHQW� DV� PHPEHU� RI�� RU� DGYLVHU� WR�� )LQQLVK� GHOHJDWLRQV� DW
YDULRXV� LQWHUQDWLRQDO� FRQIHUHQFHV� DQG� PHHWLQJV�� H[SHUW� IXQFWLRQV� LQ
UHODWLRQ� WR� )LQQLVK� OHJDO� OLIH�� LQFOXGLQJ� LQ� JRYHUQPHQWDO� ODZ
FRPPLVVLRQV�DQG�FRPPLWWHHV�RI�WKH�)LQQLVK�3DUOLDPHQW��DV�ZHOO�DV�WKH
81��81(6&2��26&(��&6&(��DQG�WKH�&RXQFLO�RI�(XURSH��IURP�����
3ULQFLSDO� /HJDO� $GYLVHU� DW� WKH� /HJDO� 6HUYLFH� RI� WKH� (XURSHDQ
&RPPLVVLRQ��LQ�FKDUJH�RI�H[WHUQDO�UHODWLRQV��IURP�0DUFK�������'HSXW\
'LUHFWRU�*HQHUDO�RI�WKH�&RPPLVVLRQ�/HJDO�6HUYLFH��-XGJH�DW�WKH�&RXUW
RI�-XVWLFH�VLQFH����-DQXDU\������

5RJHU�*UDVV
%RUQ� ������ *UDGXDWH� RI� WKH� ,QVWLWXW� G
pWXGHV� SROLWLTXHV�� 3DULV�� DQG
DZDUGHG� KLJKHU� GHJUHH� LQ� SXEOLF� ODZ�� 'HSXW\� 3URFXUHXU� GH� OD
5pSXEOLTXH� DWWDFKHG� WR� WKH� 7ULEXQDO� GH� JUDQGH� LQVWDQFH�� 9HUVDLOOHV�
3ULQFLSDO� $GPLQLVWUDWRU� DW� WKH� &RXUW� RI� -XVWLFH�� 6HFUHWDU\�*HQHUDO� LQ
WKH�RIILFH�RI� WKH�3URFXUHXU�*pQpUDO�DWWDFKHG� WR� WKH�&RXUW� RI�$SSHDO�
3DULV��3ULYDWH�2IILFH�RI�WKH�0LQLVWHU�IRU�-XVWLFH��/HJDO�6HFUHWDU\�WR�WKH
3UHVLGHQW� RI� WKH� &RXUW� RI� -XVWLFH�� 5HJLVWUDU� DW� WKH� &RXUW� RI� -XVWLFH
VLQFH����)HEUXDU\������





&RXUW�RI�-XVWLFH &KDQJHV�LQ�&RPSRVLWLRQ

��

�� &KDQJHV�LQ�WKH�FRPSRVLWLRQ�RI�WKH�&RXUW�RI�-XVWLFH�LQ�����

,Q������WKH�FRPSRVLWLRQ�RI�WKH�&RXUW�RI�-XVWLFH�FKDQJHG�DV�IROORZV�

2Q����-DQXDU\��-XGJH�/HLI�6HYyQ�OHIW�WKH�&RXUW��+H�ZDV�UHSODFHG�E\�0U�$OODQ�5RVDV�DV
-XGJH�





&RXUW�RI�-XVWLFH 2UGHU�RI�3UHFHGHQFH

��

�� 2UGHU�RI�SUHFHGHQFH

IURP���-DQXDU\�WR����-DQXDU\�����
*�&��5RGUtJXH]�,JOHVLDV��3UHVLGHQW
3��-DQQ��3UHVLGHQW�RI�WKH�)LUVW�DQG�)LIWK�&KDPEHUV
6��$OEHU��)LUVW�$GYRFDWH�*HQHUDO
)��0DFNHQ��3UHVLGHQW�RI�WKH�7KLUG�DQG�6L[WK�&KDPEHUV
1��&ROQHULF��3UHVLGHQW�RI�WKH�6HFRQG�&KDPEHU
6��YRQ�%DKU��3UHVLGHQW�RI�WKH�)RXUWK�&KDPEHU
)�*��-DFREV��$GYRFDWH�*HQHUDO
&��*XOPDQQ��-XGJH
'�$�2��(GZDUG��-XGJH
$�0��/D�3HUJROD��-XGJH
-��3��3XLVVRFKHW��-XGJH
3��/pJHU��$GYRFDWH�*HQHUDO
/��6HYyQ��-XGJH
'��5XL]�-DUDER�&RORPHU��$GYRFDWH�*HQHUDO
0��:DWKHOHW��-XGJH
5��6FKLQWJHQ��-XGJH
-��0LVFKR��$GYRFDWH�*HQHUDO
9��6NRXULV��-XGJH
$��7L]]DQR��$GYRFDWH�*HQHUDO
-�1��&XQKD�5RGULJXHV��-XGJH
&�:�$��7LPPHUPDQV��-XGJH
/�$��*HHOKRHG��$GYRFDWH�*HQHUDO
&��6WL[�+DFNO��$GYRFDWH�*HQHUDO

5��*UDVV��5HJLVWUDU



2UGHU�RI�3UHFHGHQFH &RXUW�RI�-XVWLFH

��

IURP����-DQXDU\�WR���2FWREHU�����
*�&��5RGUtJXH]�,JOHVLDV��3UHVLGHQW
3��-DQQ��3UHVLGHQW�RI�WKH�)LUVW�DQG�)LIWK�&KDPEHUV
6��$OEHU��)LUVW�$GYRFDWH�*HQHUDO
)��0DFNHQ��3UHVLGHQW�RI�WKH�7KLUG�DQG�6L[WK�&KDPEHUV
1��&ROQHULF��3UHVLGHQW�RI�WKH�6HFRQG�&KDPEHU
6��YRQ�%DKU��3UHVLGHQW�RI�WKH�)RXUWK�&KDPEHU
)�*��-DFREV��$GYRFDWH�*HQHUDO
&��*XOPDQQ��-XGJH
'�$�2��(GZDUG��-XGJH
$�0��/D�3HUJROD��-XGJH
-��3��3XLVVRFKHW��-XGJH
3��/pJHU��$GYRFDWH�*HQHUDO
'��5XL]�-DUDER�&RORPHU��$GYRFDWH�*HQHUDO
0��:DWKHOHW��-XGJH
5��6FKLQWJHQ��-XGJH
-��0LVFKR��$GYRFDWH�*HQHUDO
9��6NRXULV��-XGJH
$��7L]]DQR��$GYRFDWH�*HQHUDO
-�1��&XQKD�5RGULJXHV��-XGJH
&�:�$��7LPPHUPDQV��-XGJH
/�$��*HHOKRHG��$GYRFDWH�*HQHUDO
&��6WL[�+DFNO��$GYRFDWH�*HQHUDO
$��5RVDV��-XGJH

5��*UDVV��5HJLVWUDU



&RXUW�RI�-XVWLFH 2UGHU�RI�3UHFHGHQFH

��

IURP���2FWREHU�WR����'HFHPEHU�����
*�&��5RGUtJXH]�,JOHVLDV��3UHVLGHQW
-��3��3XLVVRFKHW��3UHVLGHQW�RI�WKH�7KLUG�DQG�6L[WK�&KDPEHUV
0��:DWKHOHW��3UHVLGHQW�RI�WKH�)LUVW�DQG�)LIWK�&KDPEHUV
5��6FKLQWJHQ���3UHVLGHQW�RI�WKH�6HFRQG�&KDPEHU
-��0LVFKR��)LUVW�$GYRFDWH�*HQHUDO
&�:�$��7LPPHUPDQV��3UHVLGHQW�RI�WKH�)RXUWK�&KDPEHU
)�*��-DFREV��$GYRFDWH�*HQHUDO
&��*XOPDQQ��-XGJH
'�$�2��(GZDUG��-XGJH
$�0��/D�3HUJROD��-XGJH
3��/pJHU��$GYRFDWH�*HQHUDO
3��-DQQ��-XGJH
'��5XL]�-DUDER�&RORPHU��$GYRFDWH�*HQHUDO
6��$OEHU��$GYRFDWH�*HQHUDO
9��6NRXULV��-XGJH
)��0DFNHQ��-XGJH
1��&ROQHULF��-XGJH
6��YRQ�%DKU��-XGJH
$��7L]]DQR��$GYRFDWH�*HQHUDO
-�1��&XQKD�5RGULJXHV��-XGJH
/�$��*HHOKRHG��$GYRFDWH�*HQHUDO
&��6WL[�+DFNO��$GYRFDWH�*HQHUDO
$��5RVDV��-XGJH

5��*UDVV��5HJLVWUDU



)RUPHU�0HPEHUV &RXUW�RI�-XVWLFH

��

�� )RUPHU�0HPEHUV�RI�WKH�&RXUW�RI�-XVWLFH
0DVVLPR�3LORWWL��-XGJH��������������3UHVLGHQW�IURP������WR�����
3HWUXV�-RVHSKXV�6HUYDWLXV�6HUUDUHQV��-XGJH������������
2WWR�5LHVH��-XGJH������������
/RXLV�'HOYDX[��-XGJH������������
-DFTXHV�5XHII��-XGJH������������DQG�����������
&KDUOHV�/pRQ�+DPPHV��-XGJH��������������3UHVLGHQW�IURP������WR�����
$GULDQXV�YDQ�.OHIIHQV��-XGJH������������
0DXULFH�/DJUDQJH��$GYRFDWH�*HQHUDO������������
.DUO�5RHPHU��$GYRFDWH�*HQHUDO������������
5LQR�5RVVL��-XGJH������������
$QGUHDV�0DWWKLDV�'RQQHU��-XGJH��������������3UHVLGHQW�IURP������WR�����
1LFROD�&DWDODQR��-XGJH������������
$OEHUWR�7UDEXFFKL��-XGJH��������������WKHQ�$GYRFDWH�*HQHUDO������������
5REHUW�/HFRXUW��-XGJH��������������3UHVLGHQW�IURP������WR�����
:DOWHU�6WUDXVV��-XGJH������������
5LFFDUGR�0RQDFR��-XGJH������������
-RVHSK�*DQG��$GYRFDWH�*HQHUDO������������
-RVVH�-�0HUWHQV�GH�:LOPDUV��-XGJH��������������3UHVLGHQW�IURP������WR�����
3LHUUH�3HVFDWRUH��-XGJH������������
+DQV�.XWVFKHU��-XGJH��������������3UHVLGHQW�IURP������WR�����
$ODLQ�/RXLV�'XWKHLOOHW�GH�/DPRWKH��$GYRFDWH�*HQHUDO������������
+HQUL�0D\UDV��$GYRFDWH�*HQHUDO������������
&HDUEKDOO�2
'DODLJK��-XGJH������������
0D[�6¡UHQVHQ��-XGJH������������
$OH[DQGHU�-��0DFNHQ]LH�6WXDUW��-XGJH��������������3UHVLGHQW�IURP������WR�����
-HDQ�3LHUUH�:DUQHU��$GYRFDWH�*HQHUDO������������
*HUKDUG�5HLVFKO��$GYRFDWH�*HQHUDO������������
$LQGULDV�2
.HHIIH��-XGJH������������
)UDQFHVFR�&DSRWRUWL��-XGJH���������WKHQ�$GYRFDWH�*HQHUDO������������
*LDFLQWR�%RVFR��-XGJH������������
$GROSKH�7RXIIDLW��-XGJH������������
7K\PHQ�.RRSPDQV��-XGJH������������
2OH�'XH��-XGJH��������������3UHVLGHQW�IURP������WR�����
8OULFK�(YHUOLQJ��-XGJH������������
$OH[DQGURV�&KORURV��-XGJH������������
6LU�*RUGRQ�6O\QQ��$GYRFDWH�*HQHUDO��������������WKHQ�-XGJH������������
6LPRQH�5R]qV��$GYRFDWH�*HQHUDO������������
3LHWHU�9HUORUHQ�YDQ�7KHPDDW��$GYRFDWH�*HQHUDO������������
)HUQDQG�*UpYLVVH��-XGJH������������DQG�����������
.DL�%DKOPDQQ��-XGJH������������
*��)HGHULFR�0DQFLQL��$GYRFDWH�*HQHUDO��������������WKHQ�-XGJH������������
<YHV�*DOPRW��-XGJH������������
&RQVWDQWLQRV�.DNRXULV��-XGJH������������
&DUO�2WWR�/HQ]��$GYRFDWH�*HQHUDO������������
0DUFR�'DUPRQ��$GYRFDWH�*HQHUDO������������
5HQp�-ROLHW��-XGJH������������
7KRPDV�)UDQFLV�2
+LJJLQV��-XGJH������������
)HUQDQG�6FKRFNZHLOHU��-XGJH������������



&RXUW�RI�-XVWLFH )RUPHU�0HPEHUV

��

-RVp�/XLV�GD�&UX]�9LODoD��$GYRFDWH�*HQHUDO������������
0DQXHO�'tH]�GH�9HODVFR��-XGJH������������
0DQIUHG�=XOHHJ��-XGJH������������
:DOWHU�9DQ�*HUYHQ��$GYRFDWH�*HQHUDO������������
*LXVHSSH�7HVDXUR��$GYRFDWH�*HQHUDO������������
0LFKDHO�%HQGLN�(OPHU��$GYRFDWH�*HQHUDO������������
.UDWHURV�,RDQQRX��-XGJH������������
-RVp�&DUORV�'H�&DUYDOKR�0RLWKLQKR�GH�$OPHLGD��-XGJH������������
3DXO�-RDQ�*HRUJH�.DSWH\Q��-XGJH������������
*HRUJHV�&RVPDV��$GYRFDWH�*HQHUDO������������
*�QWHU�+LUVFK��-XGJH������������
+DQV�5DJQHPDOP��-XGJH������������
1LDO�)HQQHOO\��$GYRFDWH�*HQHUDO������������
$QWRQLR�6DJJLR��$GYRFDWH�*HQHUDO������������
/HLI�6HYyQ��-XGJH������������

F 3UHVLGHQWV
3LORWWL�0DVVLPR������������
'RQQHU�$QGUHDV�0DWWKLDV������������
+DPPHV�&KDUOHV�/pRQ������������
/HFRXUW�5REHUW������������
.XWVFKHU�+DQV������������
0HUWHQV�GH�:LOPDUV�-RVVH�-�������������
0DFNHQ]LH�6WXDUW�$OH[DQGHU�-RKQ������������
'XH�2OH������������

F 5HJLVWUDUV
9DQ�+RXWWH�$OEHUW������������
+HLP�3DXO������������
*LUDXG�-HDQ�*X\������������



��WK $QQLYHUVDU\ &RXUW�RI�-XVWLFH

��

0V�/HQH�(VSHUVHQ��0LQLVWHU�IRU�-XVWLFH�RI�WKH�.LQJGRP�RI�'HQPDUN��3UHVLGHQW�RI�WKH�&RXQFLO��0U�/XGZLJ�$GDPRYLFK�
3UHVLGHQW�RI�WKH�&RQVWLWXWLRQDO�&RXUW�RI�WKH�5HSXEOLF�RI�$XVWULD��0U�3DW�&R[��3UHVLGHQW�RI�WKH�3DUOLDPHQW��0U�5RPDQR
3URGL��3UHVLGHQW�RI�WKH�&RPPLVVLRQ��7KHLU�5R\DO�+LJKQHVVHV�WKH�*UDQG�'XFKHVV�DQG�WKH�*UDQG�'XNH�RI�/X[HPERXUJ�
0U�*LO�&DUORV�5RGUtJXH]�,JOHVLDV��3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH�



&RXUW�RI�-XVWLFH ��WK $QQLYHUVDU\

��

&�²���WK $QQLYHUVDU\�RI�WKH�&RXUW�RI�-XVWLFH

µ:KHQ� WKH� &RPPXQLW\� IDOOV� WR� UHFROOHFWLQJ�� DOO� LWV� LQVWLWXWLRQV� H[SUHVV� WKHPVHOYHV� DV
RQH���(YHQ�WKH�PRVW�UHWLFHQW�RI�WKHP�ZLOO�VKHG�LWV�UHVHUYH�ZKHQ�PHQWLRQ�LV�PDGH�RI�WKH
KLVWRU\�RI�LWV�RULJLQV���%XW�ZLOO� LW�GR�OLNHZLVH�ZKHQ�LW�REVHUYHV�� ORRNLQJ�EDFN�DFURVV�WKH
\HDUV��WKH�FRQWLQXLQJ�SURFHVV�RI�DFFRPSOLVKLQJ�D�JUHDW�GHVLJQ�ZLWKLQ�WKH�OHJDO�GRPDLQ
HQWUXVWHG�WR�LWV�FDUH"����

)HZ�JHQHUDWLRQV�KDYH�ZLWQHVVHG�WKH�ELUWK�RI�D�V\VWHP�RI�ODZ���<HW�RXUV�KDV�¶

,W�ZDV�E\�UHFDOOLQJ�WKRVH�ZRUGV��VSRNHQ����\HDUV�DJR�E\�3UHVLGHQW�5REHUW�/HFRXUW��WKDW
0U�*LO�&DUORV�5RGUtJXH]� ,JOHVLDV�� 3UHVLGHQW� RI� WKH�&RXUW� RI� -XVWLFH� RI� WKH� (XURSHDQ
&RPPXQLWLHV�� EHJDQ� KLV� VSHHFK� DW� WKH� IRUPDO� VLWWLQJ� RQ� �� 'HFHPEHU� ����� WR
FRPPHPRUDWH�WKH�LQDXJXUDWLRQ�RI�WKH�&RXUW�RI�-XVWLFH�LQ�/X[HPERXUJ�

6SHHFKHV�SD\LQJ�WULEXWH�WR�WKH�ZRUN�RI�WKH�&RXUW�RI�-XVWLFH�VLQFH������ZHUH�JLYHQ�E\
0U� 3DW� &R[�� 3UHVLGHQW� RI� WKH� (XURSHDQ� 3DUOLDPHQW�� 0V� /HQH� (VSHUVHQ��0LQLVWHU� IRU
-XVWLFH� RI� WKH� .LQJGRP� RI� 'HQPDUN�� 3UHVLGHQW� RI� WKH� &RXQFLO�� 0U� 5RPDQR� 3URGL�
3UHVLGHQW� RI� WKH� &RPPLVVLRQ�� DQG�0U� /XGZLJ� $GDPRYLFK�� 3UHVLGHQW� RI� WKH� $XVWULDQ
&RQVWLWXWLRQDO�&RXUW�� LQ�WKH�SUHVHQFH�RI�7KHLU�5R\DO�+LJKQHVVHV�WKH�*UDQG�'XNH�DQG
*UDQG�'XFKHVV�RI�/X[HPERXUJ�

&UHDWHG�DV�WKH�MXGLFLDO�ERG\�RI�WKH�(XURSHDQ�&RDO�DQG�6WHHO�&RPPXQLW\��WKH�&RXUW�RI
-XVWLFH�ZDV�LQLWLDOO\�DVVLJQHG�D�QDUURZ�UROH�OLPLWHG�WR�D�VSHFLILF�ILHOG��1HYHUWKHOHVV��IURP
WKH�EHJLQQLQJ�� LWV�UXOLQJV�IRUPHG�SDUW�RI�D�SURFHVV�ZKLFK�ZDV�JUDGXDOO\� WR� OHDG�WR�WKH
FRQVWUXFWLRQ�RI�D�QHZ�OHJDO�RUGHU��,Q�LWV�MXGJPHQWV�RYHU�WKH�\HDUV��WKH�&RXUW�VKHG�OLJKW
RQ� WKH� IXQGDPHQWDO� SULQFLSOHV� LPSOLFLW� LQ� WKH� ZRUGLQJ� DQG� VWUXFWXUH� RI� WKH� IRXQGLQJ
7UHDWLHV�DQG��E\�JLYLQJ�WKHP�H[SUHVVLRQ�LQ�LWV�GHFLVLRQV��DIILUPHG�WKH�GHILQLQJ�IHDWXUHV
RI�WKH�&RPPXQLW\�OHJDO�RUGHU�

µ7KH�&RPPXQLW\� FRQVWLWXWHV� D� QHZ� OHJDO� RUGHU� RI� LQWHUQDWLRQDO� ODZ� IRU� WKH� EHQHILW� RI
ZKLFK�WKH�6WDWHV�KDYH�OLPLWHG�WKHLU�VRYHUHLJQ�ULJKWV��DOEHLW�ZLWKLQ�OLPLWHG�ILHOGV��DQG�WKH
VXEMHFWV� RI� ZKLFK� FRPSULVH� QRW� RQO\� 0HPEHU� 6WDWHV� EXW� DOVR� WKHLU� QDWLRQDOV�
,QGHSHQGHQWO\�RI� WKH� OHJLVODWLRQ�RI�0HPEHU�6WDWHV��&RPPXQLW\� ODZ� WKHUHIRUH�QRW�RQO\
LPSRVHV� REOLJDWLRQV� RQ� LQGLYLGXDOV� EXW� LV� DOVR� LQWHQGHG� WR� FRQIHU� XSRQ� WKHP� ULJKWV
ZKLFK�EHFRPH�SDUW�RI�WKHLU�OHJDO�KHULWDJH�¶

7KDW�SDVVDJH�RI�WKH�&RXUW
V�MXGJPHQW�RI���)HEUXDU\������LQ�9DQ�*HQG�	�/RRV��UHFDOOHG
RQ� WKH� RFFDVLRQ� RI� LWV� ��WK� DQQLYHUVDU\�� JLYHV� FOHDU� H[SUHVVLRQ� WR� WKH� OHJDO� FRQFHSW
ZKLFK�ZDV� ODWHU� WR� OHDG� WR� WKH�GHYHORSPHQW�RI� WKH�RWKHU� IXQGDPHQWDO� OHJDO� SULQFLSOHV
ZKLFK��ZLWK�GLUHFW�HIIHFW��DUH�WRGD\�UHJDUGHG�DV�W\SLI\LQJ�WKH�&RPPXQLW\�OHJDO�RUGHU��WKH
SULQFLSOH�WKDW�&RPPXQLW\�ODZ�WDNHV�SUHFHGHQFH�RYHU�QDWLRQDO�ODZ��DQG�WKH�SULQFLSOH�WKDW



��WK $QQLYHUVDU\ &RXUW�RI�-XVWLFH

��

WKH�6WDWHV�DUH� OLDEOH� IRU� GDPDJH� FDXVHG� WR� LQGLYLGXDOV� DV� D� UHVXOW� RI� LQIULQJHPHQW� RI
&RPPXQLW\�ODZ�

3DUWLFXODU� HPSKDVLV� ZDV� DOVR� SODFHG� DW� WKH� IRUPDO� VLWWLQJ� RQ� WKH� &RXUW
V� UROH� DV� D
FRQVWLWXWLRQDO� FRXUW�� HVSHFLDOO\� LQ� LQWHULQVWLWXWLRQDO� GLVSXWHV� LQ�ZKLFK� WKH�&RXUW� ILQGV� LW
QHFHVVDU\�WR�SURWHFW�WKH�EDODQFH�EHWZHHQ�LQVWLWXWLRQV�VRXJKW�E\�WKH�7UHDWLHV�RU��DJDLQ�
ZKHUH�WKH�&RXUW�LV�FDOOHG�XSRQ�WR�UHVROYH�LVVXHV�RI�FRPSHWHQFH�EHWZHHQ�WKH�0HPEHU
6WDWHV�DQG�WKH�&RPPXQLWLHV�

7KH�UROH�RI�WKH�&RXUW�LQ�HQVXULQJ�WKH�SURWHFWLRQ�RI�IXQGDPHQWDO�ULJKWV��DQG�WKH�OLQNV�RI
FRRSHUDWLRQ�DQG�PXWXDO�WUXVW�IRUJHG�ZLWK�WKH�QDWLRQDO�FRXUWV�RYHU�WKH�\HDUV�ZHUH�PRUH
VSHFLILFDOO\� DGGUHVVHG� RQ� �� 'HFHPEHU� ����� ±� WKH� HYH� RI� LWV� DQQLYHUVDU\� ±� DW� WKH
FRQIHUHQFH�RQ�FRRSHUDWLRQ�EHWZHHQ�WKH�&RXUW�RI�-XVWLFH�DQG�QDWLRQDO�FRXUWV�

$W� WKH� FRQIHUHQFH�� VHQLRU� MXGJHV� RI� WKH� VXSUHPH� DQG� FRQVWLWXWLRQDO� FRXUWV� RI� WKH
0HPEHU�6WDWHV��RI� LQWHUQDWLRQDO�DQG�(XURSHDQ�FRXUWV��RI�RWKHU� LQWHUQDWLRQDO� FRXUWV� LQ
(XURSH�� /DWLQ� $PHULFD� DQG� $IULFD�� DQG� RI� VXSUHPH� DQG� FRQVWLWXWLRQDO� FRXUWV� LQ� WKH
FDQGLGDWH� FRXQWULHV�� WRJHWKHU� ZLWK� IRUPHU� PHPEHUV� RI� WKH� &RXUW� RI� -XVWLFH� DQG� WKH
&RXUW�RI�)LUVW� ,QVWDQFH�� WRRN�SDUW� LQ� WKUHH�ZRUNVKRSV�RQ�� UHVSHFWLYHO\�� WKH�SUHOLPLQDU\
UHIHUHQFH� V\VWHP�� FRRSHUDWLRQ� LQ� WKH� MXGLFLDO� SURWHFWLRQ� RI� ULJKWV� RI� LQGLYLGXDOV�� DQG
FRRSHUDWLRQ�LQ�WKH�SURWHFWLRQ�RI�IXQGDPHQWDO�ULJKWV�

7KH� FRQIHUHQFH� VHUYHG� DV� D� UHPLQGHU� WKDW�� IURP� LWV� EHJLQQLQJV�� WKH� (XURSHDQ
&RPPXQLW\�KDV��LQ�WKH�MXGLFLDO�VSKHUH��EHHQ�RUJDQLVHG�RQ�WKH�EDVLV�RI�WKH�SULQFLSOH�RI
VXEVLGLDULW\�� LQ� WKH� VHQVH� WKDW� RQO\� WKRVH� SRZHUV� ZKLFK� FRXOG� QRW� EH� FRQIHUUHG� RQ
QDWLRQDO�FRXUWV�RU�WULEXQDOV�ZHUH�UHVHUYHG�WR�WKH�&RPPXQLW\
V�RZQ�MXGLFDWXUH���,W�LV�WKH
QDWLRQDO�FRXUWV�ZKLFK�DUH�UHVSRQVLEOH�IRU�DSSO\LQJ�&RPPXQLW\�ODZ�ZLWKLQ�WKHLU�WHUULWRULDO
MXULVGLFWLRQ� DQG� ZLWKLQ� WKH� VSKHUH� RI� WKHLU� IXQFWLRQV�� DQG� ZKLFK� WUXO\� DUH�� LQ� WKH� QRZ
WLPH�KDOORZHG�H[SUHVVLRQ��WKH�µRUGLQDU\�FRXUWV¶�RI�&RPPXQLW\�ODZ�

,Q� WKDW�ZD\�� WKH� FRQIHUHQFH�� RUJDQLVHG� LQ� /X[HPERXUJ� DV� SDUW� RI� WKH� FHOHEUDWLRQV� WR
PDUN� WKH���WK�DQQLYHUVDU\� RI� WKH�&RXUW� RI� -XVWLFH��PDGH� LW� FOHDU� WKDW� WKH� SUHOLPLQDU\
UXOLQJ�SURFHGXUH�LV�WUXO\�WKH�NH\VWRQH�RI�WKH�&RPPXQLW\�MXGLFLDO�VWUXFWXUH��HQDEOLQJ�WKH
GHFHQWUDOLVHG� DSSOLFDWLRQ� RI� &RPPXQLW\� ODZ� WR� EH� UHFRQFLOHG� ZLWK� LWV� XQLIRUP
LQWHUSUHWDWLRQ�

7KH� VSHHFKHV� JLYHQ� DW� WKH� IRUPDO� VLWWLQJ� RQ� �� 'HFHPEHU� ����� DQG� WKH� GRFXPHQWV
UHODWLQJ�WR�WKH�FRQIHUHQFH�RI���'HFHPEHU������KDYH�EHHQ�SXEOLVKHG�VHSDUDWHO\�
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��

0U�3DW�&R[�
3UHVLGHQW�RI�WKH�(XURSHDQ�3DUOLDPHQW

0U�*LO�&DUORV�5RGUtJXH]�,JOHVLDV�
3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH

0V�/HQH�(VSHUVHQ�
0LQLVWHU�IRU�-XVWLFH�RI�WKH�.LQJGRP�RI�'HQPDUN

0U�/XGZLJ�$GDPRYLFK�
3UHVLGHQW�RI�WKH�$XVWULDQ�&RQVWLWXWLRQDO�&RXUW

0U�5RPDQR�3URGL�
3UHVLGHQW�RI�WKH�&RPPLVVLRQ
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$�F 3URFHHGLQJV�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH�LQ�����
E\�0U�%R�9HVWHUGRUI��3UHVLGHQW�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH

7KH�VWDWLVWLFV�IRU������UHYHDO�WKUHH�PDMRU�WUHQGV�

7KH�ILUVW�WUHQG�LV�FRQILUPDWLRQ�RI�DQ�H[LVWLQJ�WUHQG��WKH�QXPEHU�RI�DFWLRQV�FRQWLQXHV�WR
LQFUHDVH�� $OPRVW� ���� FDVHV� ZHUH� UHJLVWHUHG� E\� WKH� &RXUW� RI� )LUVW� ,QVWDQFH� �WR� EH
SUHFLVH� ���� FDVHV�� H[FOXGLQJ� VSHFLDO� IRUPV� RI� SURFHGXUH� VXFK� DV� OHJDO� DLG� DQG� WKH
WD[DWLRQ�RI�FRVWV���DQ�LQFUHDVH�RI�������FRPSDUHG�ZLWK�WKH�QXPEHU�RI�FDVHV�UHJLVWHUHG
LQ�WKH�SUHYLRXV�\HDU������FDVHV��

7KH�VHFRQG�WUHQG��ZKLFK�LV�DOVR�WKH�PDLQ�H[SODQDWLRQ�IRU�WKH�JURZWK�LQ�WKH�WRWDO�QXPEHU
RI�QHZ�FDVHV��LV�WKH�FRQVLGHUDEOH�LQFUHDVH�LQ�WKH�QXPEHU�RI�FDVHV�EURXJKW�LQ�WKH�ILHOG
RI�WKH�&RPPXQLW\�WUDGH�PDUN��� ����FDVHV�LQ������FRPSDUHG�ZLWK����LQ��������:KLOH�D
OHDGLQJ� UROH� IRU� WKLV� ILHOG� RI� OLWLJDWLRQ� KDV� EHHQ� IRUHFDVW� IRU� VHYHUDO� \HDUV�� �� WKDW
SUHGLFWLRQ�LV�QRZ�EHFRPLQJ�D�UHDOLW\�VLQFH�WUDGH�PDUN�FDVHV�UHSUHVHQW�PRUH�WKDQ����
RI� DOO� FDVHV� EURXJKW� DQG� WKDW� SURSRUWLRQ� VKRXOG� LQFUHDVH� IXUWKHU� LQ� WKH� IXWXUH�� 7UDGH
PDUN�DQG�VWDII�FDVHV�QRZ�DFFRXQW�IRU�������RI�DOO�DFWLRQV�EURXJKW�EHIRUH�WKH�&RXUW�RI
)LUVW�,QVWDQFH�

7KH�WKLUG� WUHQG� LV� WKDW�HPHUJHQF\�FDVHV�DUH�EHFRPLQJ�D�JHQXLQH�EUDQFK�RI� OLWLJDWLRQ�
6LQFH� �� )HEUXDU\� ����� WKH� 5XOHV� RI� 3URFHGXUH� KDYH� SURYLGHG� IRU� WKH� SRVVLELOLW\� RI
UXOLQJ�RQ�WKH�VXEVWDQFH�RI�D�FDVH�XQGHU�DQ�H[SHGLWHG�SURFHGXUH��,Q�WKH�FRXUVH�RI������
QR�OHVV�WKDQ����DSSOLFDWLRQV�IRU�H[SHGLWLRQ�ZHUH�PDGH��FRPSDUHG�ZLWK����LQ�������DQG
WKH� &RXUW� RI� )LUVW� ,QVWDQFH� JUDQWHG� H[SHGLWHG� WUHDWPHQW� RQ� ��� RFFDVLRQV� ���� RI� WKH
VXFFHVVIXO� DSSOLFDWLRQV� ZHUH� LQ� FDVHV� FKDOOHQJLQJ� GHFLVLRQV� DGRSWHG� E\� WKH
&RPPLVVLRQ�LQ�WKH�ILHOG�RI�FRQFHQWUDWLRQV�RI�XQGHUWDNLQJV���7KH�FDVHV�GHDOW�ZLWK�XQGHU
WKH�H[SHGLWHG�SURFHGXUH�ZHUH�GHFLGHG�E\� WKH�&RXUW� RI� )LUVW� ,QVWDQFH�ZLWKLQ� D� SHULRG
UDQJLQJ�IURP�XQGHU�WZR�PRQWKV�WR�HLJKW�PRQWKV�IURP�WKH�GDWH�RQ�ZKLFK�WKH�DSSOLFDWLRQ
ZDV� JUDQWHG�� ,W� LV� XQGHQLDEOH� WKDW� WKH� SRVVLELOLW\� RI� GHDOLQJ� ZLWK� FDVHV� XQGHU� DQ

�� *RYHUQHG� E\�&RXQFLO� 5HJXODWLRQ� �(&��1R� ������ RI� ��� 'HFHPEHU� ����� RQ� WKH� &RPPXQLW\� WUDGH
PDUN��2-������/�����S� ���

�� $�VLPLODU� IRUHFDVW�PD\�EH�PDGH�ZLWK� UHJDUG� WR�DFWLRQV�EURXJKW�EHIRUH� WKH�&RXUW�RI�)LUVW� ,QVWDQFH
FKDOOHQJLQJ�GHFLVLRQV�RI�WKH�%RDUGV�RI�$SSHDO�RI�WKH�2IILFH�IRU�+DUPRQLVDWLRQ�LQ�WKH�,QWHUQDO�0DUNHW
�7UDGH� 0DUNV� DQG� 'HVLJQV�� LQ� WKH� ILHOG� RI� &RPPXQLW\� GHVLJQV�� � +RZHYHU�� VLQFH� WKH� OHJLVODWLRQ
JRYHUQLQJ�&RPPXQLW\�GHVLJQV�HQWHUHG� LQWR� IRUFH� WKLV�\HDU� �&RXQFLO�5HJXODWLRQ��(&��1R��������RI
���'HFHPEHU������RQ�&RPPXQLW\�GHVLJQV� �2-������/����S�����&RPPLVVLRQ�5HJXODWLRQ� �(&��1R
���������� RI� ���2FWREHU������ LPSOHPHQWLQJ�&RXQFLO� 5HJXODWLRQ� �(&��1R� ������� RQ�&RPPXQLW\
GHVLJQV��2-������/������S������DQG�&RPPLVVLRQ�5HJXODWLRQ��(&��1R�����������RI���'HFHPEHU
�����RQ WKH�IHHV�SD\DEOH�WR�WKH�2IILFH�IRU�+DUPRQLVDWLRQ�LQ�WKH�,QWHUQDO�0DUNHW��7UDGH�0DUNV�DQG
'HVLJQV�� LQ� UHVSHFW� RI� WKH� UHJLVWUDWLRQ� RI� &RPPXQLW\� GHVLJQV� �2-� ����� /� ����� S������� WKH� ILUVW
DFWLRQV�EHIRUH�WKH�&RXUW�RI�)LUVW�,QVWDQFH�DUH�QRW�H[SHFWHG�LQ������
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H[SHGLWHG�SURFHGXUH�KDV�FRQWULEXWHG�WR�WKH�UHGXFWLRQ�LQ�WKH�QXPEHU�RI�DSSOLFDWLRQV�IRU
LQWHULP�UHOLHI�����DSSOLFDWLRQV�IRU�LQWHULP�UHOLHI�LQ������FRPSDUHG�ZLWK����LQ����������

7KH�QXPEHU�RI�FDVHV�GHFLGHG�������ZDV�VOLJKWO\�GRZQ�FRPSDUHG�ZLWK�WKH�SUHYLRXV�\HDU
������DQG�UHPDLQHG�EHORZ�WKH�QXPEHU�RI�FDVHV�EURXJKW��VR�WKDW�WKH�QXPEHU�RI�SHQGLQJ
FDVHV�LQFUHDVHG�IURP�����WR�����

'HYHORSPHQWV�LQ�WKH�FDVH�ODZ�FDOO�IRU�D�PRUH�GHWDLOHG�H[SRVLWLRQ�

$V�LQ�SUHYLRXV�\HDUV��WKH�PRVW�VLJQLILFDQW�MXGLFLDO�GHFLVLRQV�RI�WKH�\HDU�ZLOO�EH�JURXSHG
LQWR�SURFHHGLQJV�FRQFHUQLQJ�WKH�OHJDOLW\�RI�PHDVXUHV��,���DFWLRQV�IRU�GDPDJHV��,,��DQG
DSSOLFDWLRQV� IRU� LQWHULP�UHOLHI� �,,,���7KH� LPEDODQFH� LQ� WKH�SUHVHQWDWLRQ�RI� WKHVH�VXEMHFW
JURXSLQJV�PHUHO\�UHIOHFWV�WKH�UHVSHFWLYH�SRVLWLRQV�KHOG�E\�WKHP�LQ� WHUPV�RI�YROXPH�LQ
WKH�MXGLFLDO�DFWLYLW\�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH����

,� 3URFHHGLQJV�FRQFHUQLQJ�WKH�OHJDOLW\�RI�PHDVXUHV
$SDUW� IURP� FRQVLGHUDWLRQ� RI� WKH� FRQGLWLRQV� JRYHUQLQJ� WKH� DGPLVVLELOLW\� RI� DFWLRQV
EURXJKW�XQGHU�$UWLFOH�����(&��$���WKLV�DFFRXQW�RI�SURFHHGLQJV�FRQFHUQLQJ�WKH�OHJDOLW\�RI
PHDVXUHV�FRQFHQWUDWHV�RQ�WKH�HVVHQWLDO�DVSHFWV�RI�VXEVWDQWLYH�ODZ�LQ�WKH�PDLQ�VXEMHFW
DUHDV�GHDOW�ZLWK� E\� WKH�&RXUW� RI� )LUVW� ,QVWDQFH� LQ� WKH� FRXUVH� RI� WKH� \HDU� �%� WR�+��� ,W
VKRXOG� EH�QRWHG� DW� WKH� RXWVHW� WKDW� FXVWRPV�� DFFHVV� WR� GRFXPHQWV� DQG� UHGXFWLRQV� LQ
ILQDQFLDO�DVVLVWDQFH��LQ�SDUWLFXODU�DVVLVWDQFH�JUDQWHG�E\�WKH�(XURSHDQ�6RFLDO�)XQG�DQG
WKH� (XURSHDQ� $JULFXOWXUDO�*XLGDQFH� DQG�*XDUDQWHH� )XQG�� DUH� QRW� DPRQJ� WKH� ILHOGV
GHDOW�ZLWK�LQ�WKLV�UHSRUW��VLQFH�WKH�OLPLWHG�QXPEHU�RI�MXGJPHQWV�GHOLYHUHG�LQ�WKRVH�ILHOGV
FRQILUP�ZHOO�HVWDEOLVKHG�FDVH�ODZ�

$� $GPLVVLELOLW\�RI�DFWLRQV�IRU�DQQXOPHQW

,W� LV�HVVHQWLDOO\�WKH�FRQFHSW�RI�D�UHYLHZDEOH�DFW�����DQG�VWDQGLQJ�WR�EULQJ�SURFHHGLQJV
����WKDW�KDYH�XQGHUJRQH�SDUWLFXODU�GHYHORSPHQW�GXULQJ�WKH�SHULRG�XQGHU�FRQVLGHUDWLRQ�

�� 6HH�DOVR�WKH�FRPPHQWV�EHORZ�LQ�WKH�VHFWLRQ�RQ�LQWHULP�UHOLHI�SURFHHGLQJV�
�� 7R�DVVLVW�WKH�UHDGHU��DUWLFOHV�RI�WKH�(&�7UHDW\�DUH�JLYHQLQ�WKH�YHUVLRQ�ZKLFK�KDV�EHHQ�LQ�IRUFH�VLQFH

��0D\�������LQFOXGLQJ�ZKHQ�WKH\�DUH�UHIHUUHG�WR�LQ�VHFRQGDU\�OHJLVODWLRQ�
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�� 0HDVXUHV�ZKLFK�PD\�EH�WKH�VXEMHFW�RI�DQ�DFWLRQ�IRU�DQQXOPHQW

�D� 0HDVXUHV�RI�WKH�&RPPLVVLRQ

,W� LV� VHWWOHG� FDVH�ODZ� WKDW� RQO\� PHDVXUHV� SURGXFLQJ� ELQGLQJ� OHJDO� HIIHFWV� FDSDEOH� RI
DIIHFWLQJ�WKH� LQWHUHVWV�RI� WKH�DSSOLFDQW� �D�QDWXUDO�RU� OHJDO�SHUVRQ��E\�EULQJLQJ�DERXW�D
GLVWLQFW�FKDQJH�LQ�KLV�OHJDO�SRVLWLRQ�DUH�DFWV�DJDLQVW�ZKLFK�DQ�DFWLRQ�IRU�DQQXOPHQW�PD\
EH�EURXJKW�XQGHU�$UWLFOH���� (&��,Q�SDUWLFXODU��LQ�WKH�FDVH�RI�DFWV�RU�GHFLVLRQV�DGRSWHG
XQGHU�D�SURFHGXUH�LQYROYLQJ�VHYHUDO�VWDJHV��HVSHFLDOO\�ZKHUH�WKH\�DUH�WKH�FXOPLQDWLRQ
RI�DQ�LQWHUQDO�SURFHGXUH��LW�LV�FOHDU�IURP�WKH�VDPH�FDVH�ODZ�WKDW��LQ�SULQFLSOH��DQ�DFW�LV
UHYLHZDEOH�RQO\�LI�LW�LV�D�PHDVXUH�GHILQLWLYHO\�HVWDEOLVKLQJ�WKH�SRVLWLRQ�RI�DQ�LQVWLWXWLRQ�DW
WKH�FRQFOXVLRQ�RI�WKDW�SURFHGXUH��DQG�QRW�D�SURYLVLRQDO�PHDVXUH�LQWHQGHG�WR�SDYH�WKH
ZD\�IRU�WKH�ILQDO�GHFLVLRQ�

,Q�WKH�OLJKW�RI�WKDW�FDVH�ODZ��WKH�IROORZLQJ�ZHUH�KHOG�QRW�WR�FRQVWLWXWH�PHDVXUHV�ZKLFK
FRXOG�EH�EURXJKW�EHIRUH�WKH�&RXUW��D� UHGXFWLRQ� LQ� WKH�TXDQWLWLHV�RI�EDQDQDV�DOOHJHGO\
PDUNHWHG�E\�WKH�DSSOLFDQWV��PDGH�E\�WKH�&RPPLVVLRQ�LQ�D�µZRUNVKHHW¶�IDOOLQJ�ZLWKLQ�WKH
LQIRUPDWLRQ� FKHFNLQJ� SURFHVV� SUHVFULEHG� E\� 5HJXODWLRQ� �((&�� 1R� �������� �� OD\LQJ
GRZQ�GHWDLOHG�UXOHV�IRU�WKH�DSSOLFDWLRQ�RI�WKH�DUUDQJHPHQWV�IRU�LPSRUWLQJ�EDQDQDV�LQWR
WKH�&RPPXQLW\��&DVH�7��������9DQ�3DU\V�DQG�3DFLILF�)UXLW�&RPSDQ\ Y�&RPPLVVLRQ
>����@�(&5�,,�������D�OHWWHU�VHQW�E\�WKH�&RPPLVVLRQ�WR�D�FRPSODLQDQW�LQIRUPLQJ�LW�WKDW
WKH� DVVHVVPHQWV� FRQWDLQHG� LQ� WKH� OHWWHU� DUH� RI� D� SURYLVLRQDO� QDWXUH� �&DVH� 7������
6DWHOOLPDJHV� 79 � Y� &RPPLVVLRQ >����@� (&5� ,,�������� DQG� D� OHWWHU� IURP� WKH
&RPPLVVLRQ� ZKLFK� PHUHO\� LQIRUPV� D� EXVLQHVV� DERXW� WKH� VWDWH� RI� WKH� SURFHGXUH� IRU
LQFOXVLRQ� RI� D� VXEVWDQFH� LQ� RQH� RI� WKH� DQQH[HV� WR� D� &RPPXQLW\� UHJXODWLRQ� �&DVH
7��������,QWHUYHW�,QWHUQDWLRQDO Y�&RPPLVVLRQ >����@�(&5�,,��������$OVR��D�&RPPLVVLRQ
GHFLVLRQ�LQWHQGHG�WR�ZLWKGUDZ�LPPXQLW\�IURP�ILQHV�IURP�XQGHUWDNLQJV�KDYLQJ�QRWLILHG�DQ
DJUHHPHQW�ZLWKLQ� WKH�PHDQLQJ�RI�$UWLFOH����(&� LV�FDSDEOH�RI�SURGXFLQJ�ELQGLQJ� OHJDO
HIIHFWV�RQO\� LI�QRWLILFDWLRQ�RI� WKH�DJUHHPHQW�GLG� LQ� IDFW�FRQIHU�VXFK� LPPXQLW\�RQ�WKRVH
XQGHUWDNLQJV��7KDW�LV�QRW�WKH�FDVH�ZKHUH�WKH�GHFLVLRQ�UHIHUV�WR�DQ�DJUHHPHQW�EHWZHHQ
VKLSSLQJ� FRPSDQLHV� FRQWDLQLQJ� SURYLVLRQV� UHODWLQJ� WR� WKH� IL[LQJ� RI� LQODQG� WUDQVSRUW
WDULIIV�� DV�VXFK�SURYLVLRQV� IDOO�ZLWKLQ�5HJXODWLRQ� �((&��1R��������� �� ZKLFK�GRHV�QRW
SURYLGH�IRU� LPPXQLW\�IURP�ILQHV�ZKHUH�DJUHHPHQWV�DUH�QRWLILHG��&DVH�7�������$WODQWLF
&RQWDLQHU�/LQH�DQG�2WKHUV Y�&RPPLVVLRQ >����@�(&5�,,�������

7KH�IDFW�WKDW�WKH�FRQWHVWHG�DFW�GRHV�QRW��LQ�SULQFLSOH��DGYHUVHO\�DIIHFW�DQ�DSSOLFDQW�GRHV
QRW� GLVSHQVH� WKH� &RPPXQLW\� MXGLFDWXUH� IURP� H[DPLQLQJ� ZKHWKHU� WKH� DVVHVVPHQW
FRQWDLQHG� LQ� LW� KDV� ELQGLQJ� OHJDO� HIIHFWV� VXFK� DV� WR� DIIHFW� WKH� DSSOLFDQW
V� LQWHUHVWV�
/RRNLQJ�DW�WKH�DFW
V�VXEVWDQFH��WKH�&RXUW�KHOG�WKDW�D�GHFLVLRQ�GHFODULQJ�QRWLILHG�6WDWH
�� &RPPLVVLRQ� 5HJXODWLRQ� �((&�� 1R� �������� RI� ��� -XQH� ����� OD\LQJ� GRZQ� GHWDLOHG� UXOHV� IRU� WKH

DSSOLFDWLRQ�RI�WKH�DUUDQJHPHQWV�IRU�LPSRUWLQJ�EDQDQDV�LQWR�WKH�&RPPXQLW\��2-������/�����S� ���
�� &RXQFLO�5HJXODWLRQ��((&��1R���������RI����-XO\������DSSO\LQJ�UXOHV�RI�FRPSHWLWLRQ�WR�WUDQVSRUW�E\

UDLO��URDG�DQG�LQODQG�ZDWHUZD\��2-��(QJOLVK�6SHFLDO�(GLWLRQ�������,���S������
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DLG�FRPSDWLEOH�ZLWK�WKH�FRPPRQ�PDUNHW�DGYHUVHO\�DIIHFWHG�WKH�DSSOLFDQW��ZKR�ZDV�WKH
UHFLSLHQW�RI�WKH�DLG��7KH�&RXUW�H[SODLQHG�WKDW��LQ�WKH�FDVH�RI�D�GHFLVLRQ�DGRSWHG�XQGHU
WKH�UXOHV�ODLG�GRZQ�E\�WKH�PXOWLVHFWRUDO�IUDPHZRUN�RQ�UHJLRQDO�DLG�IRU�ODUJH�LQYHVWPHQW
SURMHFWV�� WKH�&RPPLVVLRQ
V� ILQGLQJ� FRQFHUQLQJ� WKH� DGMXVWPHQW� FRHIILFLHQW� XSRQ�ZKLFK
WKH�PD[LPXP� DOORZDEOH� DLG� LQWHQVLW\� GHSHQGV� LV� OLNHO\� WR� KDYH� ELQGLQJ� OHJDO� HIIHFWV
VLQFH�LW�DIIHFWV�WKH�DPRXQW�RI�DLG�ZKLFK�PD\�EH�GHFODUHG�FRPSDWLEOH�ZLWK�WKH�FRPPRQ
PDUNHW��&DVH�7��������1XRYH�,QGXVWULH�0ROLVDQH Y�&RPPLVVLRQ >����@�(&5�,,������

7KH� &RXUW� OLNHZLVH� KHOG� WKDW� DQ� DFWLRQ�PD\� EH� EURXJKW� IRU� DQQXOPHQW� RI� D� GHFLVLRQ
ZKLFK� DPHQGV� VRPH� RI� WKH� JURXQGV� RI� DQ� HDUOLHU� GHFLVLRQ� EXW� GRHV� QRW� DOWHU� LWV
RSHUDWLYH� SDUW�� $V� VWDWHG� LQ� WKH� MXGJPHQW� RI� ��� 1RYHPEHU� ����� LQ� &DVH� 7�������
/DJDUGqUH�DQG�&DQDO� Y�&RPPLVVLRQ��QRW�\HW�SXEOLVKHG� LQ� WKH�(&5��WKDW� LV�VR�ZKHUH
WKH�DPHQGPHQW�RI� WKH�JURXQGV�RI� WKH�HDUOLHU�GHFLVLRQ�KDV�FKDQJHG� WKH�VXEVWDQFH�RI
ZKDW� ZDV� GHFLGHG� LQ� WKH� RSHUDWLYH� SDUW� RI� WKDW� GHFLVLRQ�� WKHUHE\� DIIHFWLQJ� WKH
DSSOLFDQW
V�LQWHUHVWV��,Q�WKH�FDVH�LQ�SRLQW��WKH�DPHQGPHQW��FRQWDLQHG�LQ�D�&RPPLVVLRQ
GHFLVLRQ�� RI� DQ� DVVHVVPHQW� UHODWLQJ� WR� ZKHWKHU� RU� QRW� UHVWULFWLRQV� QRWLILHG� E\� WKH
DSSOLFDQWV� LQ� FRQQHFWLRQ�ZLWK� D� FRQFHQWUDWLRQ�ZHUH�DQFLOODU\�F DQ� DVVHVVPHQW�ZKLFK
KDG�EHHQ�VHW�RXW�LQ�WKH�GHFLVLRQ�DXWKRULVLQJ�WKRVH�FRQFHQWUDWLRQV�F ZDV�FRQVLGHUHG�WR
DPHQG�WKH�VXEVWDQFH�RI�ZKDW�KDG�EHHQ�GHFLGHG� LQ� WKH�RSHUDWLYH�SDUW�RI� WKH�GHFLVLRQ
DXWKRULVLQJ� WKH�FRQFHQWUDWLRQV��7KDW� DPHQGPHQW� SURGXFHG�ELQGLQJ� OHJDO� HIIHFWV� VXFK
DV�WR�DIIHFW�WKH�DSSOLFDQWV
�LQWHUHVWV�

,Q� WKH� ILHOG� RI� 6WDWH� DLG�� WKUHH� MXGJPHQWV� KHOG� GHFLVLRQV� WR� LQLWLDWH� WKH� IRUPDO
LQYHVWLJDWLRQ�SURFHGXUH�SURYLGHG�IRU�LQ�$UWLFOH�������(&�WR�EH�RSHQ�WR�FKDOOHQJH��-RLQHG
&DVHV� 7�������� DQG� 7�������� *RYHUQPHQW� RI� *LEUDOWDU Y� &RPPLVVLRQ� >����@� (&5
,,�������DQG� MXGJPHQWV�RI����2FWREHU������ LQ�-RLQHG�&DVHV�7���������7��������DQG
7�������� 7HUULWRULR� +LVWyULFR� GH� *XLS~]FRD� DQG� 2WKHUV Y� &RPPLVVLRQ DQG� -RLQHG
&DVHV� 7��������� 7�������� DQG� 7�������� 7HUULWRULR� +LVWyULFR� GH� ÈODYD� DQG� 2WKHUV Y
&RPPLVVLRQ��ERWK�QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��

,Q�*RYHUQPHQW�RI�*LEUDOWDU Y�&RPPLVVLRQ��WKH�*RYHUQPHQW�RI�*LEUDOWDU�DSSOLHG�IRU�WKH
DQQXOPHQW�RI�WZR�&RPPLVVLRQ�GHFLVLRQV�WR�LQLWLDWH�WKH�IRUPDO�LQYHVWLJDWLRQ�SURFHGXUH�LQ
UHODWLRQ� WR� *LEUDOWDU� FRPSDQ\� ODZ� ZKLFK� JUDQWHG� WD[� H[HPSWLRQV�� 7KH� &RPPLVVLRQ�
GLVSXWLQJ�WKDW�WKRVH�GHFLVLRQV�ZHUH�RSHQ�WR�FKDOOHQJH��DUJXHG�WKDW�WKH�6WDWH�PHDVXUHV
DW� LVVXH�KDG�QRW�EHHQ�FODVVLILHG�DV�QHZ�DLG��WKDW� LW�KDG�QRW�VRXJKW�VXVSHQVLRQ�RI� WKH
PHDVXUHV�DQG�WKDW�WKH�VROXWLRQ�DGRSWHG�E\�WKH�&RXUW�RI�-XVWLFH�LQ�LWV�MXGJPHQW�LQ�&DVH
&�������� ,WDO\ Y�&RPPLVVLRQ >����@� (&5� ,������ �VHH� WKH�$QQXDO�5HSRUW� ������ ZDV
WKHUHIRUH�QRW�DSSOLFDEOH� WR� WKH�SUHVHQW�FDVH�� ,Q� UHVSRQVH�� WKH�&RXUW�RI�)LUVW� ,QVWDQFH
VWDWHG�ILUVW�RI�DOO�WKDW��XQGHU�$UWLFOH����(&�DQG�&RXQFLO�5HJXODWLRQ��(&��1R ���������RI
��� 0DUFK� ����� OD\LQJ� GRZQ� GHWDLOHG� UXOHV� IRU� WKH� DSSOLFDWLRQ� RI� $UWLFOH �� (&�� ��

LQLWLDWLRQ�RI�D�IRUPDO�LQYHVWLJDWLRQ�LV�SURYLGHG�IRU�LQ�IRXU�SRVVLEOH�VLWXDWLRQV��QDPHO\�IRU
WKH� SXUSRVH� RI� H[DPLQLQJ� QHZ� QRWLILHG� DLG�� IRU� WKH� SXUSRVH� RI� H[DPLQLQJ� SRVVLEOH
�� 2- �����/ ����S� ��
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XQODZIXO� DLG�� LQ� WKH� HYHQW� RI� PLVXVH� RI� DLG�� DQG� ZKHUH� D� 0HPEHU� 6WDWH� UHMHFWV� WKH
DSSURSULDWH� PHDVXUHV� SURSRVHG� E\� WKH� &RPPLVVLRQ� LQ� UHVSHFW� RI� DQ� H[LVWLQJ� DLG
VFKHPH�� ,Q� WKH� SUHVHQW� FDVH� WKH� &RXUW� REVHUYHG�� ZLWK� UHJDUG� WR� WKH� FDWHJRU\� RI
µSRVVLEOH� XQODZIXO� DLG¶�� WKDW� WKH� &RPPLVVLRQ� LQ� IDFW� LQLWLDWHG� WKH� IRUPDO� LQYHVWLJDWLRQ
SURFHGXUH�LQDVPXFK�DV�� LQ�HDFK�RI�WKH�FRQWHVWHG�GHFLVLRQV�� LW�SURYLVLRQDOO\�FRQFOXGHG
WKDW� WKH� OHJLVODWLRQ� LQ� LVVXH� FRQVWLWXWHG� XQODZIXO� DLG� WKDW� ZDV� LQFRPSDWLEOH� ZLWK� WKH
FRPPRQ�PDUNHW��7KH�&RXUW� WKHQ�H[DPLQHG�ZKHWKHU� WKH�GHFLVLRQV� WR�RSHQ� WKH� IRUPDO
LQYHVWLJDWLRQ� SURFHGXUH� ZHUH� DFWV� RSHQ� WR� FKDOOHQJH�� LW� KHOG� WKDW� HYHQ� WKRXJK� WKH
FODVVLILFDWLRQ�RI�6WDWH�DLG�FRUUHVSRQGV�WR�DQ�REMHFWLYH�VLWXDWLRQ�ZKLFK�GRHV�QRW�GHSHQG
RQ� WKH� DVVHVVPHQW� PDGH� DW� WKH� VWDJH� RI� WKH� LQLWLDWLRQ� RI� WKH� IRUPDO� LQYHVWLJDWLRQ
SURFHGXUH�DQG� WKRXJK� WKH�PHUH� LQLWLDWLRQ�RI� WKDW� SURFHGXUH� GRHV� QRW� KDYH� WKH� VDPH
LPPHGLDWHO\� ELQGLQJ� FKDUDFWHU� DV� D� VXVSHQVLRQ� LQMXQFWLRQ� DGGUHVVHG� WR� WKH�0HPEHU
6WDWH� FRQFHUQHG�� WKH� IDFW� WKDW� WKH� &RPPLVVLRQ� FKRRVHV� WR� LQLWLDWH� WKH� IRUPDO
LQYHVWLJDWLRQ� SURFHGXUH� DQG� SURYLVLRQDOO\� FODVVLILHV� D� 6WDWH� PHDVXUH� DV� QHZ� DLG�
LQVWHDG�RI�IROORZLQJ�WKH�SURFHGXUH�LQ�UHVSHFW�RI�SRVVLEOH�H[LVWLQJ�DLG��KDV�OHJDO�HIIHFWV�
)LUVW��HYHQ�D�ILQDO�GHFLVLRQ�GHFODULQJ�WKDW�QHZ�DLG�FRPSDWLEOH�ZLWK�WKH�FRPPRQ�PDUNHW
GRHV�QRW� KDYH� WKH� FRQVHTXHQFH�RI� UHJXODULVLQJ�H[�SRVW� IDFWR WKH� XQODZIXOO\� DGRSWHG
LPSOHPHQWLQJ�PHDVXUHV��6HFRQG��WKH�GHFLVLRQ�LQLWLDWLQJ�WKH�SURFHGXUH�PD\�EH�LQYRNHG
EHIRUH� D� QDWLRQDO� FRXUW� DQG� WKXV� H[SRVHV� WKH� EHQHILFLDULHV� RI� WKH� PHDVXUH� DQG
WHUULWRULDO�HQWLWLHV�WR�WKH�ULVN�WKDW�WKH�QDWLRQDO�FRXUW�ZLOO�RUGHU�VXVSHQVLRQ�RI�WKH�PHDVXUH
DQG�RU� UHFRYHU\� RI� WKH� SD\PHQWV� PDGH�� 7KH� &RXUW� FRQFOXGHG� WKDW� WKH� SURFHGXUDO
FKRLFH�RI�LQLWLDWLQJ�D�IRUPDO�SURFHGXUH�DQG�SURYLVLRQDOO\�FODVVLI\LQJ�D�PHDVXUH�DV�QHZ
DLG�PXVW�EH�DPHQDEOH�WR�MXGLFLDO�UHYLHZ�

7KH� MXGJPHQWV� LQ� 7HUULWRULR� +LVWyULFR� GH� *XLS~]FRD� DQG� 2WKHUV Y� &RPPLVVLRQ DQG
7HUULWRULR� +LVWyULFR� GH� ÈODYD� DQG� 2WKHUV Y� &RPPLVVLRQ FRQILUP� WKDW� D� GHFLVLRQ� WR
LQLWLDWH�WKH�IRUPDO�LQYHVWLJDWLRQ�SURFHGXUH�HQWDLOV�LQGHSHQGHQW�OHJDO�HIIHFWV��SDUWLFXODUO\
LQ�UHODWLRQ�WR�WKH�VXVSHQVLRQ�RI�PHDVXUHV��7KH�&RXUW�VWDWHG�WKDW�WKDW�LV�SODLQO\�WKH�FDVH
QRW� RQO\� ZKHUH� D� PHDVXUH� LQ� WKH� FRXUVH� RI� LPSOHPHQWDWLRQ� LV� UHJDUGHG� E\� WKH
DXWKRULWLHV� RI� WKH� 0HPEHU� 6WDWH� FRQFHUQHG� DV� H[LVWLQJ� DLG�� EXW� DOVR� ZKHUH� WKH
DXWKRULWLHV� WDNH� WKH� YLHZ� WKDW� WKH� PHDVXUH� WR� EH� IRUPDOO\� LQYHVWLJDWHG� GRHV� QRW� IDOO
ZLWKLQ�WKH�VFRSH�RI�$UWLFOH�������(&��7KH�&RXUW�WKHQ�KHOG�WKDW�D�GHFLVLRQ�WR�LQLWLDWH�WKH
IRUPDO�LQYHVWLJDWLRQ�SURFHGXUH�LQ�UHODWLRQ�WR�D�PHDVXUH�LQ�WKH�FRXUVH�RI�LPSOHPHQWDWLRQ
DQG�FODVVLILHG�E\�WKH�&RPPLVVLRQ�DV�QHZ�DLG�FRQVWLWXWHV�DQ�DFW�RSHQ�WR�FKDOOHQJH�IRU
WKH�SXUSRVHV�RI�$UWLFOH�����(&��LQ�WKDW�LW�QHFHVVDULO\�DOWHUV�WKH�OHJDO�LPSOLFDWLRQV�RI�WKDW
PHDVXUH�DQG�WKH�OHJDO�SRVLWLRQ�RI�WKH�UHFLSLHQW�ILUPV��7KH�VLJQLILFDQW�HOHPHQW�RI�GRXEW
DV� WR� WKH� OHJDOLW\� RI� WKH� PHDVXUH� EHLQJ� LQYHVWLJDWHG� WKDW� LV� HQJHQGHUHG� E\� VXFK� D
GHFLVLRQ�PXVW� OHDG�WKH�0HPEHU�6WDWH�WR�VXVSHQG�DSSOLFDWLRQ�RI�WKH�PHDVXUH�EXW�DOVR
PD\� EH� LQYRNHG� EHIRUH� D� QDWLRQDO� FRXUW� DQG� OHDG� ERWK� WKH� UHFLSLHQW� DQG� KLV� WUDGLQJ
SDUWQHUV�WR�WDNH�WKH�YLHZ�WKDW�WKH�DGYDQWDJH�REWDLQHG�LV�QRW�GHILQLWLYHO\�DFTXLUHG�
�E� 0HDVXUHV�RI�WKH�(XURSHDQ�3DUOLDPHQW

,Q� WKH� VSHFLILF� FDVH� RI�PHDVXUHV� RI� WKH� (XURSHDQ�3DUOLDPHQW�� WKH� ILUVW� SDUDJUDSK� RI
$UWLFOH�����(&�SURYLGHV�WKDW�WKH�&RPPXQLW\�MXGLFDWXUH�LV�WR�UHYLHZ�WKH�OHJDOLW\�RI�VXFK
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PHDVXUHV�RQO\� LI� WKH\�DUH� µLQWHQGHG� WR�SURGXFH� OHJDO�HIIHFWV� YLV�j�YLV WKLUG� SDUWLHV¶�� ,W
IROORZV� WKDW�� LQ� DFFRUGDQFH�ZLWK� VHWWOHG� FDVH�ODZ��PHDVXUHV� RI� WKH� 3DUOLDPHQW� ZKLFK
UHODWH�RQO\�WR�WKH�LQWHUQDO�RUJDQLVDWLRQ�RI�LWV�ZRUN�FDQQRW�EH�FKDOOHQJHG�LQ�DQ�DFWLRQ�IRU
DQQXOPHQW�

,Q�DQ�DFWLRQ�EURXJKW�E\����0HPEHUV�RI�WKH�(XURSHDQ�3DUOLDPHQW��WKH�&RXUW�ZDV�DVNHG
WR� UXOH� RQ� WKH� OHJDOLW\� RI� WKH� )UDPHZRUN� $JUHHPHQW� RI� �� -XO\� ����� RQ� 5HODWLRQV
EHWZHHQ� WKH� 3DUOLDPHQW� DQG� WKH� &RPPLVVLRQ�� ZKLFK� UHJXODWHV� WKH� IRUZDUGLQJ� RI
FRQILGHQWLDO�LQIRUPDWLRQ�EHWZHHQ�WKRVH�LQVWLWXWLRQV��%\�RUGHU�LQ�&DVH�7��������6WDXQHU
DQG�2WKHUV Y�3DUOLDPHQW�DQG�&RPPLVVLRQ >����@�(&5�,,������WKH�&RXUW�GLVPLVVHG�WKHLU
DFWLRQ�DV�LQDGPLVVLEOH��:LWKRXW�H[SUHVVLQJ�D�YLHZ�RQ�WKH�TXHVWLRQ�ZKHWKHU�WKH�UHOHYDQW
0HPEHUV�RI� WKH�3DUOLDPHQW�ZHUH� µWKLUG�SDUWLHV¶�� WKH�&RXUW� IRXQG� WKDW� WKH� OHJDO�HIIHFWV
SURGXFHG� E\� WKH� )UDPHZRUN� $JUHHPHQW� GLG� QRW� DIIHFW� WKH� DSSOLFDQWV
� LQWHUHVWV
LQDVPXFK�DV� LW�GLG�QRW�DOWHU� WKH�FRQGLWLRQV� IRU� WKH�SHUIRUPDQFH�RI� WKHLU�SDUOLDPHQWDU\
GXWLHV�� ,W� KHOG�� LQ� SDUWLFXODU�� WKDW� WKH� )UDPHZRUN� $JUHHPHQW�� ZKLFK� LV� OLPLWHG� WR
JRYHUQLQJ�UHODWLRQV�EHWZHHQ�WKH�&RPPLVVLRQ�DQG�WKH�3DUOLDPHQW��GLG�QRW�DOWHU�WKH�OHJDO
SRVLWLRQ�RI�0HPEHUV�RI� WKH�3DUOLDPHQW��DFWLQJ� LQGLYLGXDOO\��DV� UHJDUGV� WKH�ULJKW�XQGHU
WKH�WKLUG�SDUDJUDSK�RI�$UWLFOH ����(&�DQG�GLG�QRW�LPSDLU�WKHLU�ULJKW��JXDUDQWHHG�E\�WKDW
SURYLVLRQ��WR�SXW�TXHVWLRQV�WR�WKH�&RPPLVVLRQ�

2Q�WKH�RWKHU�KDQG��HYHQ�WKRXJK�WKH�DFWLRQ�ZDV�XOWLPDWHO\�GLVPLVVHG�DV�LQDGPLVVLEOH�IRU
ODFN� RI� VWDQGLQJ� WR� EULQJ� SURFHHGLQJV� �VHH� EHORZ��� WKH� &RXUW� KHOG� �&DVH� 7������
5RWKOH\�DQG�2WKHUV�Y�3DUOLDPHQW >����@�(&5�,,������XQGHU�DSSHDO��&DVH�&������� 3�
WKDW�D�PHDVXUH�RI�WKH�3DUOLDPHQW�ZKLFK�DPHQGHG�LWV�5XOHV�RI�3URFHGXUH��E\�DGGLQJ�D
UXOH� FRQFHUQLQJ� WKH� LQWHUQDO� LQYHVWLJDWLRQV� FRQGXFWHG� E\� WKH� (XURSHDQ� $QWL�)UDXG
2IILFH� �2/$)��� DQG� DSSURYHG� WKH� 3DUOLDPHQW
V� GHFLVLRQ� FRQFHUQLQJ� WKH� WHUPV� DQG
FRQGLWLRQV� IRU� LQWHUQDO� LQYHVWLJDWLRQV� LQ� UHODWLRQ� WR� WKH� FRPEDWLQJ� RI� IUDXG�� FRUUXSWLRQ
DQG� DQ\� RWKHU� LOOHJDO� DFWLYLWLHV� GHWULPHQWDO� WR� WKH� LQWHUHVWV� RI� WKH� &RPPXQLW\� ZHQW
EH\RQG�� LQ�ERWK� LWV�REMHFW�DQG� LWV�HIIHFWV�� WKH� LQWHUQDO�RUJDQLVDWLRQ�RI� WKH�ZRUN�RI� WKH
3DUOLDPHQW��,W�FRXOG�WKHUHIRUH�EH�WKH�VXEMHFW�RI�DQ�DFWLRQ�IRU�DQQXOPHQW�

�� 6WDQGLQJ�WR�EULQJ�SURFHHGLQJV

7KH� FRQGLWLRQV� XQGHU� ZKLFK� DQ� LQGLYLGXDO�PD\� DSSO\� IRU� DQQXOPHQW� RI� D� &RPPXQLW\
PHDVXUH�DUH�ODLG�GRZQ�E\�WKH�IRXUWK�SDUDJUDSK�RI�$UWLFOH�����(&��ZKLFK�SURYLGHV�WKDW
µDQ\�QDWXUDO�RU�OHJDO�SHUVRQ�PD\�����LQVWLWXWH�SURFHHGLQJV�DJDLQVW�D�GHFLVLRQ�DGGUHVVHG
WR� WKDW�SHUVRQ�RU� DJDLQVW� D� GHFLVLRQ�ZKLFK�� DOWKRXJK� LQ� WKH� IRUP�RI� D� UHJXODWLRQ�RU� D
GHFLVLRQ�DGGUHVVHG�WR�DQRWKHU�SHUVRQ��LV�RI�GLUHFW�DQG�LQGLYLGXDO�FRQFHUQ�WR�WKH�IRUPHU¶�
�D� &ODVVLILFDWLRQ�DV�D�PHDVXUH

7KH� MXGJPHQW� LQ� &DVH� 7�������PD[�PRELO Y�&RPPLVVLRQ >����@� (&5� ,,����� �XQGHU
DSSHDO�� &DVH� &������� 3�� DQVZHUV� WKH� TXHVWLRQ� ZKHWKHU� D� PHDVXUH� E\� ZKLFK� WKH
&RPPLVVLRQ�GHFLGHV�QRW�WR�PDNH�XVH�RI� WKH�SRZHU�FRQIHUUHG�XSRQ� LW�E\�$UWLFOH������
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(&�FRQVWLWXWHV�D�GHFLVLRQ�UHMHFWLQJ�D�FRPSODLQW�DOOHJLQJ�LQIULQJHPHQW�RI�$UWLFOH�������(&
DQG�� WKHUHIRUH��D�PHDVXUH�DGGUHVVHG� WR� WKH�FRPSODLQDQW��+HUH��D�*60�RSHUDWRU�� WKH
FRPSDQ\�PD[�PRELO� 7HOHNRPPXQLNDWLRQ�6HUYLFH�*PE+�� ORGJHG� D� FRPSODLQW�ZLWK� WKH
&RPPLVVLRQ� VHHNLQJ� DPRQJ� RWKHU� WKLQJV� D� ILQGLQJ� WKDW� WKH� 5HSXEOLF� RI� $XVWULD� KDG
LQIULQJHG� $UWLFOH� ��� (&� LQ� FRQMXQFWLRQ� ZLWK� $UWLFOH� ��� (&� EHFDXVH�� LQ� HVVHQFH�� DQ
$XVWULDQ� 6WDWH� PHDVXUH� HQDEOHG� D� FRPSHWLWRU� �0RELONRP�� WR� DEXVH� LWV� GRPLQDQW
SRVLWLRQ� RQ� WKH� PRELOH� WHOHSKRQ\� PDUNHW�� 7KH� &RPPLVVLRQ� VWDWHG� LQ� D� OHWWHU� WR
PD[�PRELO� WKDW� RQH� RI� WKH� JURXQGV� SXW� IRUZDUG� ZDV� QRW� VXIILFLHQWO\� VXEVWDQWLDWHG�
0D[�PRELO� WRRN�WKH�YLHZ� WKDW� WKLV� OHWWHU� UHMHFWHG� LWV�FRPSODLQW�DQG�DVNHG� WKH�&RXUW� WR
DQQXO�WKH�OHWWHU�

,Q�LWV�DVVHVVPHQW�RI�WKH�DFWLRQ
V�DGPLVVLELOLW\��WKH�&RXUW�VWDWHG�ILUVW�RI�DOO� WKDW� WKH�IDFW
WKDW�WKH�&RPPLVVLRQ�HQMR\V�D�EURDG�GLVFUHWLRQ�UHJDUGLQJ�WKH�DSSOLFDWLRQ�RI�$UWLFOH������
(&�GRHV�QRW�LQ�LWVHOI�SUHYHQW�DQ�DFWLRQ�IURP�EHLQJ�EURXJKW�IRU�DQQXOPHQW�RI�D�GHFLVLRQ
UHIXVLQJ� WR� FRQWLQXH� WKH� H[DPLQDWLRQ� RI� D� FRPSODLQW� FRQFHUQLQJ� WKH� WDNLQJ� RI� DFWLRQ
XQGHU�WKDW�DUWLFOH�RI�WKH�7UHDW\��SDUWLFXODUO\�ZKHUH�VXFK�D�GHFLVLRQ�LV�DGGUHVVHG�WR�WKH
DXWKRU�RI� WKH�FRPSODLQW��7KH�&RXUW�WKHQ�KHOG� WKDW� WKH�H[LVWHQFH�RI�GHFLVLRQV�UHMHFWLQJ
FRPSODLQWV�FRQFHUQLQJ�WKH�WDNLQJ�RI�DFWLRQ�E\�WKH�&RPPLVVLRQ�XQGHU�$UWLFOH�������(&
PXVW�EH�FRQFHGHG��SRLQWLQJ�RXW�WKDW��LQ�FRQWUDVW�WR�WKH�FRXUVH�RI�DFWLRQ�IROORZHG�IRU�WKH
H[DPLQDWLRQ�RI�FRPSODLQWV�DOOHJLQJ�LQIULQJHPHQW�RI�$UWLFOH����(&�LQ�UHODWLRQ�WR�6WDWH�DLG�
D�FRPSODLQW�FDOOLQJ�RQ�WKH�&RPPLVVLRQ�WR�WDNH�DFWLRQ�RQ�WKH�EDVLV�RI�$UWLFOH�������(&
GRHV� QRW� DOZD\V� JLYH� ULVH� WR� D� GHFLVLRQ� DGGUHVVHG� WR� WKH� 0HPEHU� 6WDWH� FRQFHUQHG
VLQFH�LW�LV�RQO\�ZKHUH�LW�LV�µQHFHVVDU\¶�WR�GR�VR�WKDW�WKH�&RPPLVVLRQ�DGGUHVVHV�VXFK�D
GHFLVLRQ�WR�LW�
�E� &RQFHSW�RI�GLUHFW�FRQFHUQ

,Q�RUGHU�IRU�D�&RPPXQLW\�PHDVXUH�WR�EH�RI�GLUHFW�FRQFHUQ�WR�DQ�LQGLYLGXDO�WR�ZKRP�LW�LV
QRW�DGGUHVVHG��LW�PXVW�GLUHFWO\�DIIHFW�KLV�OHJDO�VLWXDWLRQ�DQG�LWV�LPSOHPHQWDWLRQ�PXVW�EH
SXUHO\� DXWRPDWLF� DQG� UHVXOW� IURP� &RPPXQLW\� UXOHV� DORQH� ZLWKRXW� RWKHU� LQWHUPHGLDWH
UXOHV�

,Q�WKH�OLJKW�RI�WKDW�LQWHUSUHWDWLRQ��WKH�&RXUW�KHOG��E\�RUGHU�LQ�&DVH�7��������6/,0�6LFLOLD
Y� &RPPLVVLRQ >����@� (&5� ,,������� WKDW� D� FRPSDQ\� WR� ZKLFK� WKH� DXWKRULWLHV� KDG
DZDUGHG�D�FRQFHVVLRQ�FRQWUDFW� IRU� WKH�FDUU\LQJ�RXW�RI�D�SURMHFW�ZKLFK�EHQHILWHG� IURP
DVVLVWDQFH�XQGHU�WKH�(XURSHDQ�5HJLRQDO�'HYHORSPHQW�)XQG��(5')��ZDV�QRW�GLUHFWO\
FRQFHUQHG� E\� D� &RPPLVVLRQ� GHFLVLRQ� DGGUHVVHG� WR� WKH� 0HPEHU� 6WDWH� UHIXVLQJ� WR
H[WHQG�WKH�SHULRG�IRU�VXEPLVVLRQ�RI�WKH�DSSOLFDWLRQ�IRU�ILQDO�SD\PHQW� LQ�UHODWLRQ�WR� WKH
DVVLVWDQFH�JUDQWHG�XQGHU�WKH�(5')��7KH�&RXUW�VWDWHG�LQ�VXSSRUW�RI�WKDW�FRQFOXVLRQ�WKDW
WKH�,WDOLDQ�DXWKRULWLHV�KDG�SDLG�WR�WKH�FRPSDQ\�WKH�WRWDO�DPRXQW�SURYLGHG�IRU�E\�ZD\�RI
&RPPXQLW\� DVVLVWDQFH� DQG� WKDW� QR� REOLJDWLRQ� WR� UHIXQG� WKH� GLIIHUHQFH� EHWZHHQ� WKDW
DPRXQW�DQG�WKH�DPRXQW�SDLG�E\�WKH�&RPPLVVLRQ�WR�WKH�,WDOLDQ�6WDWH�GHULYHG�IURP�WKH
FRQWHVWHG�GHFLVLRQ� LWVHOI� RU� IURP�DQ\�SURYLVLRQ�RI�&RPPXQLW\� ODZ� LQWHQGHG� WR�JRYHUQ
WKH�HIIHFW�RI�WKDW�GHFLVLRQ�
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7KH�&RXUW�OLNHZLVH�GLVPLVVHG�DQ�DFWLRQ�EURXJKW�E\�WZR�FRPSDQLHV�EHORQJLQJ�WR�D�JURXS
RSHUDWLQJ�LQ�WKH�FLJDUHWWH�PDUNHW�IRU�DQQXOPHQW�RI�D�SURYLVLRQ�RI�'LUHFWLYH���������(&
RI�WKH�(XURSHDQ�3DUOLDPHQW�DQG�RI�WKH�&RXQFLO�RI�� -XQH������RQ�WKH�DSSUR[LPDWLRQ�RI
WKH� ODZV�� UHJXODWLRQV�DQG�DGPLQLVWUDWLYH�SURYLVLRQV�RI� WKH�0HPEHU�6WDWHV� FRQFHUQLQJ
WKH�PDQXIDFWXUH��SUHVHQWDWLRQ�DQG�VDOH�RI�WREDFFR�SURGXFWV��� �RUGHU�RI����6HSWHPEHU
�����LQ�&DVH�7��������-DSDQ�7REDFFR�DQG�-7�,QWHUQDWLRQDO Y�3DUOLDPHQW�DQG�&RXQFLO�
QRW�\HW�SXEOLVKHG�LQ�WKH�(&5���7KH�&RXUW�SRLQWHG�RXW�WKDW�WKH�IDFW�WKDW�WKH�ZRUGLQJ�RI
WKH� IRXUWK� SDUDJUDSK� RI� $UWLFOH� ���� (&� GRHV� QRW� SURYLGH� IRU� WKH� SRVVLELOLW\� RI� DQ
DSSOLFDWLRQ� E\� DQ� LQGLYLGXDO� IRU� DQQXOPHQW� RI� D� JHQXLQH� GLUHFWLYH� LV� QRW� VXIILFLHQW� WR
GHFODUH� KLV� DFWLRQ� LQDGPLVVLEOH� VLQFH�� LQ� FHUWDLQ� FLUFXPVWDQFHV�� HYHQ� D� OHJLVODWLYH
PHDVXUH�ZKLFK�DSSOLHV�WR�HFRQRPLF�RSHUDWRUV�JHQHUDOO\�PD\�EH�RI�GLUHFW�DQG�LQGLYLGXDO
FRQFHUQ�WR�VRPH�RI�WKHP��,W�WKHQ�VWDWHG�WKDW�ZKHUH�D�&RPPXQLW\�PHDVXUH�LV�DGGUHVVHG
WR�D�0HPEHU�6WDWH�E\�DQ� LQVWLWXWLRQ�� LI� WKH�DFWLRQ�WR�EH�WDNHQ�E\�WKH�0HPEHU�6WDWH� LQ
UHVSRQVH�WR�WKH�PHDVXUH�LV�DXWRPDWLF�RU�LV��DW�DOO�HYHQWV��D�IRUHJRQH�FRQFOXVLRQ��WKHQ
WKH�PHDVXUH�LV�RI�GLUHFW�FRQFHUQ�WR�DQ\�SHUVRQ�DIIHFWHG�E\�WKDW�DFWLRQ��,I��RQ�WKH�RWKHU
KDQG��WKH�PHDVXUH�OHDYHV�LW�WR�WKH�0HPEHU�6WDWH�ZKHWKHU�RU�QRW�WR�DFW��LW�LV�WKH�DFWLRQ
RU�LQDFWLRQ�RI�WKH�0HPEHU�6WDWH�WKDW�LV�RI�GLUHFW�FRQFHUQ�WR�WKH�SHUVRQ�DIIHFWHG��QRW�WKH
PHDVXUH�LWVHOI��$SSO\LQJ�WKH�FRQFHSW� LQWHUSUHWHG�LQ�WKDW�ZD\�� WKH�&RXUW�WKHQ�KHOG�WKDW�
XQWLO�VXFK�WLPH�DV�WKH�SURYLVLRQ�RI�WKH�GLUHFWLYH�DW� LVVXH�KDG�EHHQ�WUDQVSRVHG�LQWR�WKH
QDWLRQDO�ODZ�RI�DW�OHDVW�RQH�0HPEHU�6WDWH��RU�XQWLO�WKH�H[SLU\�RI�WKH�WUDQVSRVLWLRQ�SHULRG�
WKH�SURYLVLRQ�ZRXOG�QRW�EULQJ�DERXW�DQ\�FKDQJH�LQ�WKH�DSSOLFDQWV
�OHJDO�SRVLWLRQ�
�F� &RQFHSW�RI�LQGLYLGXDO�FRQFHUQ

,Q�RUGHU�IRU�DQ�LQGLYLGXDO�WR�EH�DEOH�WR�JDLQ�DFFHVV�WR�WKH�&RXUW��KH�PXVW� LQ�SDUWLFXODU
GHPRQVWUDWH�� ZKHUH� WKH� FRQWHVWHG� PHDVXUH� LV� QRW� DGGUHVVHG� WR� KLP�� WKDW� LW� LV� RI
LQGLYLGXDO�FRQFHUQ�WR�KLP��,W�KDV�EHHQ�UHSHDWHGO\�KHOG�HYHU�VLQFH�WKH�MXGJPHQW�LQ�&DVH
������ 3ODXPDQQ Y� &RPPLVVLRQ >����@� (&5� ��� WKDW�� LQ� RUGHU� IRU� QDWXUDO� DQG� OHJDO
SHUVRQV�WR�EH�UHJDUGHG�DV�LQGLYLGXDOO\�FRQFHUQHG�E\�D�PHDVXUH�QRW�DGGUHVVHG�WR�WKHP�
LW�PXVW�DIIHFW�WKHLU�SRVLWLRQ�E\�UHDVRQ�RI�FHUWDLQ�DWWULEXWHV�SHFXOLDU�WR�WKHP��RU�E\�UHDVRQ
RI�D�IDFWXDO�VLWXDWLRQ�ZKLFK�GLIIHUHQWLDWHV�WKHP�IURP�DOO�RWKHU�SHUVRQV�DQG�GLVWLQJXLVKHV
WKHP�LQGLYLGXDOO\�LQ�WKH�VDPH�ZD\�DV�WKH�DGGUHVVHH�

'XULQJ� WKH� SHULRG� XQGHU� FRQVLGHUDWLRQ�� WKH� &RXUW� IROORZHG� WKDW� LQWHUSUHWDWLRQ� XQWLO� LW
GHSDUWHG� IURP� LW� LQ� LWV� MXGJPHQW� RI� �� 0D\� ����� LQ� &DVH� 7�������� -pJR�4XpUp Y
&RPPLVVLRQ >����@�(&5�,,�������XQGHU�DSSHDO��&DVH�&������� 3���+RZHYHU��RQFH�WKH
&RXUW�RI�-XVWLFH�FRQILUPHG� LWV� LQWHUSUHWDWLRQ�RI� WKH�FRQFHSW�RI� LQGLYLGXDO�FRQFHUQ� LQ� LWV
MXGJPHQW�RI����-XO\������LQ�&DVH�&�������3�8QLyQ�GH�3HTXHxRV�$JULFXOWRUHV�Y�&RXQFLO
>����@�(&5�,�������WKH�&RXUW�RI�)LUVW�,QVWDQFH�VXEVHTXHQWO\�WRRN�DFFRXQW�RI�WKH�&RXUW
RI� -XVWLFH
V� LQWHUSUHWDWLRQ� ZKHQ� LW� H[DPLQHG� ZKHWKHU� DFWLRQV� IRU� DQQXOPHQW� ZHUH
DGPLVVLEOH�

�� 2-������/������S� ���
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��

)RU� WKH� SXUSRVHV� RI� WKLV� DFFRXQW�� D� GLYLVLRQ� ZLOO� EH� PDGH� EHWZHHQ� WKH� MXGJPHQW� LQ
-pJR�4XpUp DQG�FDVHV�RI�DVVHVVPHQW�RI�DQ�DFWLRQ
V�DGPLVVLELOLW\�ZKLFK�EHORQJ�WR� WKH
OLQH�RI�FDVH�ODZ�WKDW�EHJDQ�ZLWK�3ODXPDQQ�

� ,QVWDQFHV�ZKHUH�WKH�3ODXPDQQ�FDVH�ODZ�ZDV�DSSOLHG

6HYHUDO�DSSOLFDQWV�KDG�WKHLU�DFWLRQV�GLVPLVVHG�DV�LQDGPLVVLEOH�EHFDXVH�WKH\�ZHUH�QRW
LQGLYLGXDOO\� FRQFHUQHG� E\� WKH� PHDVXUHV� RI� JHQHUDO� DSSOLFDWLRQ� ZKRVH� OHJDOLW\� WKH\
FKDOOHQJHG����

7KXV�� WKH� &RXUW� FRQFOXGHG� WKDW� DQ� DFWLRQ� EURXJKW� E\� D� QXPEHU� RI� EXVLQHVVHV� IRU
DQQXOPHQW�RI�D�UHJXODWLRQ� LPSRVLQJ�D�GHILQLWLYH�DQWL�GXPSLQJ�GXW\��� ZDV� LQDGPLVVLEOH
�&DVH�7��������%6&�)RRWZHDU�6XSSOLHV� DQG�2WKHUV Y�&RXQFLO >����@� (&5� ,,�������
+HUH� WKH� DSSOLFDQW� FRPSDQLHV�� ZKLFK� ZHUH� XQUHODWHG� LPSRUWHUV� RI� VKRHV� LQWR� WKH
(XURSHDQ� 8QLRQ�� VXEPLWWHG� WKDW� D� ERG\� RI� IDFWRUV� GLIIHUHQWLDWHG� WKHP� IURP� DOO� RWKHU
EXVLQHVVHV�� LQ�SDUWLFXODU�� �L�� WKH\�DFWLYHO\�SDUWLFLSDWHG� LQ� WKH�DGPLQLVWUDWLYH�SURFHGXUH
ZKLFK�OHG�WR�WKH�DGRSWLRQ�RI�WKH�UHJXODWLRQ���LL��WKH�LPSRVLWLRQ�RI�WKH�DQWL�GXPSLQJ�GXWLHV
HQWDLOHG�DGYHUVH�FRQVHTXHQFHV�IRU�WKHLU�DFWLYLWLHV��DQG��LLL��WZR�RI�WKHP�ZHUH�H[SUHVVO\
UHIHUUHG�WR�LQ�WKH�UHJXODWLRQ�

7KH�&RXUW�UHFDOOHG�ILUVW�RI�DOO��E\�UHIHUHQFH�WR�WKH�MXGJPHQW�LQ�&DVH�&��������([WUDPHW
,QGXVWULH Y�&RXQFLO >����@�(&5�,�������WKDW�DQ�DFWLRQ�EURXJKW�E\�DQ�XQUHODWHG�LPSRUWHU
DJDLQVW� DQ� DQWL�GXPSLQJ� UHJXODWLRQ� KDV� EHHQ� KHOG� WR� EH� DGPLVVLEOH� LQ� H[FHSWLRQDO
FLUFXPVWDQFHV��,W�WKHQ�IRXQG�WKDW�WKH�DSSOLFDQWV
�VLWXDWLRQ�ZDV�LQ�QR�ZD\�FRPSDUDEOH�WR
WKDW�RI�([WUDPHW�,QGXVWULH��LQ�SDUWLFXODU�EHFDXVH�WKHUH�ZDV�QR�SURRI�WKDW�WKH�FRQWHVWHG
UHJXODWLRQ� VHULRXVO\� DIIHFWHG� WKHLU� HFRQRPLF� DFWLYLWLHV�� DQG� FRQFOXGHG� WKHUHIURP� WKDW
WKH\� KDG� QRW� SURYHG� WKDW� WKDW� UHJXODWLRQ� DIIHFWHG� WKHP� RWKHU� WKDQ� LQ� WKHLU� REMHFWLYH
FDSDFLW\�DV�LPSRUWHUV�RI�WKH�SURGXFWV�LQ�TXHVWLRQ��MXVW�DV�LW�GLG�DQ\�RWKHU�WUDGHU�ILQGLQJ
KLPVHOI� LQ� WKH� VDPH� VLWXDWLRQ�� 7KH� &RXUW� DGGHG� WKDW�� DOWKRXJK� SDUWLFLSDWLRQ� E\� DQ
XQGHUWDNLQJ�LQ�DQ�DQWL�GXPSLQJ�SURFHHGLQJ�PD\�EH�WDNHQ�LQWR�DFFRXQW��DPRQJVW�RWKHU
IDFWRUV��LQ�RUGHU�WR�HVWDEOLVK�ZKHWKHU�WKDW�XQGHUWDNLQJ�LV� LQGLYLGXDOO\�FRQFHUQHG�E\�WKH
UHJXODWLRQ� LQWURGXFLQJ� DQWL�GXPSLQJ� GXWLHV� DW� WKH� FRQFOXVLRQ� RI� WKH� SURFHHGLQJ�� VXFK
SDUWLFLSDWLRQ�GRHV�QRW��RI� LWVHOI��JLYH�ULVH�WR�D�ULJKW�HQDEOLQJ�WKH�XQGHUWDNLQJ�WR�EULQJ�D

�� )RU� LQVWDQFHV� ZKHUH� DFWLRQV� IRU� WKH� DQQXOPHQW� RI� UHJXODWLRQV� ZHUH� LQDGPLVVLEOH�VHH� DOVR� WKH
MXGJPHQW�LQ�&DVH�7�������5LFD�)RRGV Y�&RPPLVVLRQ >����@�(&5�,,������WKH�RUGHU�LQ�&DVH�7�������
%DFWULD Y�&RPPLVVLRQ >����@�(&5�,,�������XQGHU�DSSHDO��&DVH�&������� 3��DQG� WKH�RUGHUV�RI���
6HSWHPEHU������LQ�&DVH�7��������'L�/HQDUGR�$GULDQR Y�&RPPLVVLRQ DQG�&DVH�7��������'LOH[SRUW
Y�&RPPLVVLRQ��ERWK�QRW�\HW�SXEOLVKHG�LQ�WKH�(&5�
)RU� DQ� LQVWDQFH�ZKHUH� DQ� DFWLRQ� IRU� DQQXOPHQW�RI� D�GLUHFWLYH�ZDV� LQDGPLVVLEOH�� VHH� WKH� RUGHU� LQ
&DVH�7�������$VVRFLDWLRQ�FRQWUH�O
KHXUH�G
pWpY�3DUOLDPHQW�DQG�&RXQFLO >����@�(&5�,,����

�� &RXQFLO�5HJXODWLRQ��(&��1R���������RI����2FWREHU������LPSRVLQJ�D�GHILQLWLYH�DQWL�GXPSLQJ�GXW\�RQ
LPSRUWV� RI� FHUWDLQ� IRRWZHDU�ZLWK� WH[WLOH� XSSHUV� RULJLQDWLQJ� LQ� WKH� 3HRSOH
V� 5HSXEOLF� RI� &KLQD� DQG
,QGRQHVLD�DQG�FROOHFWLQJ�GHILQLWLYHO\�WKH�SURYLVLRQDO�GXW\�LPSRVHG��2-������/������S����
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��

GLUHFW� DFWLRQ� DJDLQVW� WKH� UHJXODWLRQ�� 6LPLODUO\�� WKH� PHUH� IDFW� WKDW� D� QXPEHU� RI� WKH
DSSOLFDQW�XQGHUWDNLQJV�ZHUH� VSHFLILFDOO\� QDPHG� LQ� WKH� FRQWHVWHG� UHJXODWLRQ� FRXOG� QRW
OHDG�WR�D�GLIIHUHQW�FRQFOXVLRQ�

,Q�5RWKOH\� DQG�2WKHUV� Y�3DUOLDPHQW�� FLWHG� DERYH�� WKH� &RXUW� FRQVLGHUHG� ZKHWKHU� WKH
0HPEHUV� RI� WKH� (XURSHDQ� 3DUOLDPHQW� ZHUH� LQGLYLGXDOO\� FRQFHUQHG� E\� WKH� PHDVXUH
DGRSWHG�E\�WKDW�LQVWLWXWLRQ���� $IWHU�ILQGLQJ�WKDW�WKH�FRQWHVWHG�PHDVXUH��DOWKRXJK�FDOOHG
D�µGHFLVLRQ¶��FRQVWLWXWHG�D�PHDVXUH�RI�JHQHUDO�DSSOLFDWLRQ��WKH�&RXUW�KHOG�WKDW�LW�ZDV�QRW
RI� LQGLYLGXDO� FRQFHUQ� WR� WKH� DSSOLFDQWV� VLQFH� LW� DSSOLHG� ZLWKRXW� GLVWLQFWLRQ� WR� WKH
0HPEHUV�RI�WKH�3DUOLDPHQW�LQ�RIILFH�DW�WKH�WLPH�RI�LWV�HQWU\�LQWR�IRUFH�DQG�WR�DQ\�RWKHU
SHUVRQ�VXEVHTXHQWO\�FRPLQJ�WR�KROG�WKH�VDPH�RIILFH�

2Q� WKH� RWKHU� KDQG�� VHYHUDO� DFWLRQV� IRU� WKH� DQQXOPHQW� RI� PHDVXUHV� RI� JHQHUDO
DSSOLFDWLRQ�ZHUH�GHFODUHG�DGPLVVLEOH�

%\� MXGJPHQWV�RI����6HSWHPEHU������ LQ�&DVH�7�������3IL]HU�$QLPDO�+HDOWK Y�&RXQFLO
DQG� &DVH� 7������� $OSKDUPD Y� &RXQFLO�� ERWK� QRW� \HW� SXEOLVKHG� LQ� WKH� (&5�� 3IL]HU
$QLPDO�+HDOWK�DQG�$OSKDUPD�ZHUH�KHOG�WR�EH�HQWLWOHG�WR�FKDOOHQJH�5HJXODWLRQ��(&��1R
�������� �� ZLWKGUDZLQJ� YLUJLQLDP\FLQ� DQG� EDFLWUDFLQ� ]LQF�� UHVSHFWLYHO\� SURGXFHG� E\
WKRVH� FRPSDQLHV�� IURP� WKH� OLVW� RI� DQWLELRWLFV� DXWKRULVHG� DV� DGGLWLYHV� LQ� IHHGLQJVWXIIV�
7KH�&RXUW�KHOG�WKDW��QRWZLWKVWDQGLQJ�WKH�JHQHUDO�QDWXUH�RI� WKH�FRQWHVWHG�PHDVXUH��DW
WKH� WLPH� RI� LWV� DGRSWLRQ� WKH� OHJDO� DQG� IDFWXDO� VLWXDWLRQ� RI� HDFK� RI� WKH� DSSOLFDQWV
GLIIHUHQWLDWHG�WKHP��DV�UHJDUGV�WKH�PHDVXUH�� IURP�DOO�RWKHU�EXVLQHVVHV�FRQFHUQHG�� ,Q
UHDFKLQJ� LWV� ILQGLQJ� WKH� &RXUW�� ZKLFK� PDGH� DQ� LGHQWLFDO� DVVHVVPHQW� LQ� ERWK� FDVHV�
REVHUYHG�WKDW�WKH�EDQ�RQ�WKRVH�VXEVWDQFHV�RFFXUUHG�LQ�WKH�FRXUVH�RI�WKH�SURFHGXUH�IRU
UH�HYDOXDWLQJ� WKHLU� DXWKRULVDWLRQ� DV� DGGLWLYHV� LQ� IHHGLQJVWXIIV�� +DYLQJ� UHJDUG� WR� WKDW
VLWXDWLRQ��LW�UHOLHG�RQ�WZR�IXQGDPHQWDO�IDFWRUV�

)LUVW��3IL]HU� DQG�$OSKDUPD�DORQH�ZHUH� LQ� D� OHJDO� SRVLWLRQ�ZKLFK�ZRXOG� KDYH� HQDEOHG
WKHP�WR�REWDLQ��XQGHU�WKH�DSSOLFDEOH�OHJLVODWLRQ��DXWKRULVDWLRQ�WR�PDUNHW�WKH�VXEVWDQFHV
LQ�TXHVWLRQ�DV�WKH�SHUVRQ�ILUVW�UHVSRQVLEOH�IRU�SXWWLQJ�WKHP�LQWR�FLUFXODWLRQ��7KH\�ZHUH
WKHUHIRUH�DEOH�WR�UHO\�RQ�DQ�LQFKRDWH�ULJKW�LQ�WKDW�UHJDUG��,Q�DGGLWLRQ��E\�YLUWXH�RI�KDYLQJ
PDGH�DQ�DSSOLFDWLRQ�IRU�D�IXUWKHU�DXWKRULVDWLRQ�WKH\�KDG�REWDLQHG�D�SRVLWLRQ�LQ�UHVSHFW
RI�ZKLFK�VHFRQGDU\�OHJLVODWLRQ�RIIHUHG�OHJDO�VDIHJXDUGV����

�� 'HFLVLRQ�RI� WKH�3DUOLDPHQW�RI���1RYHPEHU������RQ� WKH� DPHQGPHQWV� WR� WKH�5XOHV�RI�3URFHGXUH
IROORZLQJ�WKH�,QWHULQVWLWXWLRQDO�$JUHHPHQW�RI���0D\ �����EHWZHHQ�WKH�3DUOLDPHQW��WKH�&RXQFLO�DQG
WKH� &RPPLVVLRQ� RQ� WKH� LQWHUQDO� LQYHVWLJDWLRQV� FRQGXFWHG� E\� WKH� (XURSHDQ� $QWL�)UDXG� 2IILFH
�2/$)��

�� &RXQFLO�5HJXODWLRQ��(&��1R���������RI����'HFHPEHU������DPHQGLQJ��DV�UHJDUGV�ZLWKGUDZDO�RI�WKH
DXWKRULVDWLRQ�RI�FHUWDLQ�DQWLELRWLFV��'LUHFWLYH��������((&�FRQFHUQLQJ�DGGLWLYHV� LQ� IHHGLQJVWXIIV� �2-
�����/ �����S� ���

�� &RXQFLO� 'LUHFWLYH� �������((&� FRQFHUQLQJ� DGGLWLYHV� LQ� IHHGLQJVWXIIV� �2-�� (QJOLVK� 6SHFLDO� (GLWLRQ
������,,,���S� ������DV�DPHQGHG��JXDUDQWHHV�SURWHFWLRQ�IRU�WKH�VFLHQWLILF�GDWD�DQG�RWKHU�LQIRUPDWLRQ
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��

6HFRQG��WKH�FRQWHVWHG�UHJXODWLRQ�WHUPLQDWHG�RU��DW�WKH�OHDVW��VXVSHQGHG�WKH�SURFHGXUHV
ZKLFK�KDG�EHHQ�RSHQHG��DW�WKH�UHTXHVW�RI�HDFK�DSSOLFDQW��IRU�WKH�SXUSRVHV�RI�REWDLQLQJ
QHZ�DXWKRULVDWLRQV�RI�WKHLU�DQWLELRWLFV�DV�DGGLWLYHV�LQ�IHHGLQJVWXIIV��DQG�LQ�WKH�FRXUVH�RI
ZKLFK�WKRVH�SDUWLHV�KDG�WKH�EHQHILW�RI�SURFHGXUDO�JXDUDQWHHV�

%\�MXGJPHQWV�RI����1RYHPEHU������LQ�-RLQHG�&DVHV�7��������7��������DQG�7�������
5LFD�)RRGV�DQG�2WKHUV Y�&RPPLVVLRQ�DQG�-RLQHG�&DVHV�7��������DQG�7��������5LFD
)RRGV Y� &RPPLVVLRQ�� ERWK� QRW� \HW� SXEOLVKHG� LQ� WKH� (&5�� WKH� DSSOLFDQWV�� VXJDU
SURFHVVLQJ� XQGHUWDNLQJV� HVWDEOLVKHG� LQ� $UXED� DQG� WKH� 1HWKHUODQGV� $QWLOOHV� ZKLFK
H[SRUW� WKHLU�SURGXFWV� LQWR�WKH�&RPPXQLW\��ZHUH�IRXQG�WR�EH� LQGLYLGXDOO\�FRQFHUQHG�E\
UHJXODWLRQV� �� LQWURGXFLQJ� VDIHJXDUG�PHDVXUHV� XQGHU� $UWLFOH� ���� RI� &RXQFLO� 'HFLVLRQ
�������((&�RI����-XO\������RQ WKH�DVVRFLDWLRQ�RI�WKH�RYHUVHDV�FRXQWULHV�DQG�WHUULWRULHV
�2&7V�� ZLWK� WKH� (XURSHDQ� (FRQRPLF� &RPPXQLW\�� )LUVW�� WKH� WKUHH� DSSOLFDQWV� ZHUH
XQGHUWDNLQJV�DIIHFWHG�E\�WKH�FRQWHVWHG�UHJXODWLRQV�VLQFH�WKH\�ZHUH�HVWDEOLVKHG� LQ�WKH
2&7� DQG� ZHUH� RSHUDWLQJ� LQ� WKH� VHFWRU� UHIHUUHG� WR� LQ� WKH� FRQWHVWHG� UHJXODWLRQV�� DQG
VHFRQG��WKRVH�UHJXODWLRQV�SUHYHQWHG�WKHP�IURP�SHUIRUPLQJ�FHUWDLQ�VXSSO\�FRQWUDFWV�

� 7KH�QHZ�LQWHUSUHWDWLRQ�RI�WKH�FRQGLWLRQ

,Q� -pJR�4XpUp WKH� &RXUW� RI� )LUVW� ,QVWDQFH� GHSDUWHG� IURP� WKH� 3ODXPDQQ FDVH�ODZ�
DGRSWLQJ�D�GLIIHUHQW�LQWHUSUHWDWLRQ�RI�WKH�FRQFHSW�RI�µLQGLYLGXDO�FRQFHUQ¶�

7KH� &RPPLVVLRQ� DGRSWHG� D� UHJXODWLRQ� OD\LQJ� GRZQ� PLQLPXP� PHVK� VL]HV� XVHG� LQ
FHUWDLQ�ILVKLQJ�]RQHV���� 6LQFH�-pJR�4XpUp�HW�&LH�ZDV�SURKLELWHG�IURP�XVLQJ�FHUWDLQ�QHWV
LQ�RQH�RI� WKRVH�]RQHV�� LW�DSSOLHG� WR� WKH�&RXUW� IRU�DQQXOPHQW�RI� WZR�SURYLVLRQV�RI� WKDW
UHJXODWLRQ�

7KH� &RXUW� IRXQG� ILUVW� WKDW�� RQ� WKH� EDVLV� RI� WKH� FULWHULD� KLWKHUWR� HVWDEOLVKHG� E\
&RPPXQLW\� FDVH�ODZ�� WKH�DSSOLFDQW� FRXOG� QRW� EH� UHJDUGHG�DV� LQGLYLGXDOO\� FRQFHUQHG�
ZLWKLQ� WKH� PHDQLQJ� RI� WKH� (&� 7UHDW\�� E\� WKH� JHQHUDOO\� DSSOLFDEOH� SURYLVLRQV� RI� WKH
UHJXODWLRQ�

+RZHYHU��WKH�&RXUW�REVHUYHG���L��WKDW�WKH�&RXUW�RI�-XVWLFH�KDV�FRQILUPHG�WKDW�DFFHVV�WR
WKH�FRXUWV�LV�RQH�RI�WKH�HVVHQWLDO�HOHPHQWV�RI�D�FRPPXQLW\�EDVHG�RQ�WKH�UXOH�RI�ODZ�DQG

SURYLGHG�E\�PDQXIDFWXUHUV�LQ�WKH�GRVVLHU�VXEPLWWHG�ZLWK�D�YLHZ�WR�REWDLQLQJ�IRU�WKHLU�SURGXFW�WKH�ILUVW
DXWKRULVDWLRQ�DV�DQ�DGGLWLYH�OLQNHG�WR�D�SHUVRQ�UHVSRQVLEOH�IRU�SXWWLQJ�WKH�DGGLWLYH�LQWR�FLUFXODWLRQ�

�� &RPPLVVLRQ� 5HJXODWLRQV� �(&�� 1R� ��������� DQG� 1R� ���������� RI� ���)HEUXDU\� ����� DQG� ��
6HSWHPEHU�������UHVSHFWLYHO\�LQWURGXFLQJ�DQG�SURYLGLQJ�IRU� WKH�FRQWLQXHG�DSSOLFDWLRQ�RI�VDIHJXDUG
PHDVXUHV� IRU� LPSRUWV� IURP� WKH� RYHUVHDV� FRXQWULHV� DQG� WHUULWRULHV� RI� VXJDU� VHFWRU� SURGXFWV� ZLWK
(&�2&7�FXPXODWLRQ�RI�RULJLQ��2-������/�����S�����DQG�2-������/������S� ����

�� &RPPLVVLRQ� 5HJXODWLRQ� �(&�� 1R���������� RI� �� -XQH� ����� HVWDEOLVKLQJ� PHDVXUHV� IRU� WKH
UHFRYHU\�RI�WKH�VWRFN�RI�KDNH�LQ�,&(6�VXE�DUHDV�,,,��,9��9��9,�DQG�9,,�DQG�,&(6�GLYLVLRQV�9,,,�D��E��G�
H�DQG DVVRFLDWHG�FRQGLWLRQV�IRU�WKH�FRQWURO�RI�DFWLYLWLHV�RI�ILVKLQJ�YHVVHOV��2-������/�����S� ���
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��

LV� JXDUDQWHHG� LQ� WKH� OHJDO� RUGHU� EDVHG� RQ� WKH� (&� 7UHDW\�� LQDVPXFK� DV� WKH� 7UHDW\
HVWDEOLVKHG�D�FRPSOHWH�V\VWHP�RI� OHJDO� UHPHGLHV�DQG�SURFHGXUHV�GHVLJQHG� WR�SHUPLW
WKH�&RXUW�RI�-XVWLFH�WR�UHYLHZ�WKH�OHJDOLW\�RI�DFWV�RI�WKH�LQVWLWXWLRQV���LL��WKDW�WKH�&RXUW�RI
-XVWLFH�EDVHV�WKH�ULJKW�WR�DQ�HIIHFWLYH�UHPHG\�EHIRUH�D�FRXUW�RI�FRPSHWHQW�MXULVGLFWLRQ
RQ�WKH�FRQVWLWXWLRQDO�WUDGLWLRQV�FRPPRQ�WR�WKH�0HPEHU�6WDWHV�DQG�RQ�$UWLFOHV���DQG���
RI� WKH� (XURSHDQ� &RQYHQWLRQ� IRU� WKH� 3URWHFWLRQ� RI� +XPDQ� 5LJKWV� DQG� )XQGDPHQWDO
)UHHGRPV� �µWKH�(XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV¶��� DQG� �LLL�� WKDW� WKLV� ULJKW� KDV
EHHQ� UHDIILUPHG�E\�$UWLFOH����RI� WKH�&KDUWHU�RI�)XQGDPHQWDO�5LJKWV� RI� WKH�(XURSHDQ
8QLRQ��7KH�&RXUW� WKHUHIRUH� WKHQ� FRQVLGHUHG�ZKHWKHU�� LQ� D� FDVH� VXFK� DV� WKH� SUHVHQW
RQH�� ZKHUH� DQ� LQGLYLGXDO� DSSOLFDQW� FRQWHVWV� WKH� ODZIXOQHVV� RI� SURYLVLRQV� RI� JHQHUDO
DSSOLFDWLRQ� GLUHFWO\� DIIHFWLQJ� LWV� OHJDO� VLWXDWLRQ�� WKH� LQDGPLVVLELOLW\� RI� WKH� DFWLRQ� IRU
DQQXOPHQW�ZRXOG�GHSULYH�WKH�DSSOLFDQW�RI�WKH�ULJKW�WR�DQ�HIIHFWLYH�UHPHG\�

,W�IRXQG�WKDW�WKH�SURFHGXUHV�SURYLGHG�IRU� LQ��RQ�WKH�RQH�KDQG��$UWLFOH�����(&�DQG��RQ
WKH�RWKHU� KDQG��$UWLFOH� ����(&� DQG� WKH� VHFRQG� SDUDJUDSK� RI� $UWLFOH� ����(&� FDQ� QR
ORQJHU� EH� UHJDUGHG�� LQ� WKH� OLJKW� RI�$UWLFOHV� �� DQG����RI� WKH�(XURSHDQ�&RQYHQWLRQ�RQ
+XPDQ�5LJKWV�DQG�$UWLFOH����RI� WKH�&KDUWHU�RI�)XQGDPHQWDO�5LJKWV��DV�JXDUDQWHHLQJ
SHUVRQV� WKH� ULJKW� WR� DQ� HIIHFWLYH� UHPHG\� HQDEOLQJ� WKHP� WR� FRQWHVW� WKH� OHJDOLW\� RI
&RPPXQLW\�PHDVXUHV�RI�JHQHUDO�DSSOLFDWLRQ�ZKLFK�GLUHFWO\�DIIHFW� WKHLU� OHJDO� VLWXDWLRQ�
:LWK�UHJDUG�VSHFLILFDOO\�WR�UHIHUHQFHV�IRU�D�SUHOLPLQDU\�UXOLQJ��WKH�&RXUW�KHOG�LW�QRW�WR�EH
DFFHSWDEOH� WKDW� LQ� D� FDVH� ZKHUH�� DV� FODLPHG� LQ� WKLV� LQVWDQFH�� WKHUH� DUH� QR� QDWLRQDO
LPSOHPHQWLQJ�PHDVXUHV� WR� IRUP� WKH�EDVLV�RI�DQ�DFWLRQ�EHIRUH� WKH�QDWLRQDO� FRXUWV��DQ
LQGLYLGXDO� LV� FRPSHOOHG� WR� LQIULQJH� &RPPXQLW\� SURYLVLRQV� LQ� RUGHU� WR� KDYH� DFFHVV� WR
WKRVH� FRXUWV� DQG�� ZKHUH� DSSURSULDWH�� WR� REWDLQ� D� UHIHUHQFH� WR� WKH� &RXUW� RI� -XVWLFH
SXUVXDQW�WR�$UWLFOH�����(&�

,Q� WKH� DEVHQFH� RI� D� FRPSHOOLQJ� UHDVRQ� WR� UHDG� LQWR� WKH� QRWLRQ� RI� LQGLYLGXDO� FRQFHUQ�
ZLWKLQ� WKH�PHDQLQJ�RI� WKH� IRXUWK� SDUDJUDSK�RI�$UWLFOH� ����(&�� D� UHTXLUHPHQW� WKDW� DQ
LQGLYLGXDO�DSSOLFDQW�VHHNLQJ�WR�FKDOOHQJH�D�JHQHUDO�PHDVXUH�PXVW�EH�GLIIHUHQWLDWHG�IURP
DOO�RWKHUV�DIIHFWHG�E\�LW�LQ�WKH�VDPH�ZD\�DV�D�SHUVRQ�WR�ZKLFK�LW�LV�DGGUHVVHG��WKH�&RXUW
GHFLGHG� WR� UHFRQVLGHU� WKH� VWULFW� LQWHUSUHWDWLRQ�� DSSOLHG� XQWLO� QRZ�� RI� WKH� QRWLRQ� RI� D
SHUVRQ� LQGLYLGXDOO\� FRQFHUQHG�� ,W� FRQVHTXHQWO\� KHOG�� ZLWKRXW� OLPLWLQJ� LWV� LQWHUSUHWDWLRQ
VROHO\�WR�VLWXDWLRQV�LQ�ZKLFK�WKHUH�LV�QR�UHPHG\�EHIRUH�QDWLRQDO�FRXUWV��WKDW�D�QDWXUDO�RU
OHJDO�SHUVRQ�LV�WR�EH�UHJDUGHG�DV�LQGLYLGXDOO\�FRQFHUQHG�E\�D�&RPPXQLW\�PHDVXUH�RI
JHQHUDO� DSSOLFDWLRQ� WKDW� FRQFHUQV� KLP� GLUHFWO\� LI� WKH�PHDVXUH� LQ� TXHVWLRQ� DIIHFWV� KLV
OHJDO�SRVLWLRQ��LQ�D�PDQQHU�ZKLFK�LV�ERWK�GHILQLWH�DQG�LPPHGLDWH��E\�UHVWULFWLQJ�KLV�ULJKWV
RU�E\� LPSRVLQJ�REOLJDWLRQV�RQ�KLP��7KH�&RXUW�VWDWHG� WKDW� WKH�QXPEHU�DQG�SRVLWLRQ�RI
RWKHU�SHUVRQV�ZKR�DUH�OLNHZLVH�DIIHFWHG�E\�WKH�PHDVXUH��RU�ZKR�PD\�EH�VR��DUH�RI�QR
UHOHYDQFH�LQ�WKDW�UHJDUG�

6LQFH� WKH�&RXUW� IRXQG� WKDW� WKH�FRQGLWLRQV� WKXV� LQWHUSUHWHG�ZHUH�PHW�� LW�GLVPLVVHG� WKH
REMHFWLRQ�RI�LQDGPLVVLELOLW\�UDLVHG�E\�WKH�&RPPLVVLRQ��,Q�YLHZ�RI�WKH�DSSHDO�EURXJKW�E\
WKH�&RPPLVVLRQ�DJDLQVW�WKLV�MXGJPHQW��WKH�&RXUW�KDV�GHFLGHG�WR�VWD\�WKH�SURFHHGLQJV
EHIRUH�LW�XQWLO�WKH�&RXUW�RI�-XVWLFH�KDV�JLYHQ�MXGJPHQW�RQ�WKH�DSSHDO�
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%�� &RPSHWLWLRQ�UXOHV�DSSOLFDEOH�WR�XQGHUWDNLQJV

7KH� &RPPLVVLRQ� GHFLVLRQV� XSRQ� ZKLFK� WKH� &RXUW� RI� )LUVW� ,QVWDQFH� UXOHG� LQ� ����
LQYROYHG� DSSOLFDWLRQ� RI� $UWLFOH� ��� (&� ����� RI� $UWLFOH� ��� (&� ���� DQG� RI� 5HJXODWLRQ� 1R
��������RQ�WKH�FRQWURO�RI�FRQFHQWUDWLRQV�EHWZHHQ�XQGHUWDNLQJV����� ��

�� $UWLFOH����(&

&DOOHG�XSRQ�WR�UHYLHZ�WKH�OHJDOLW\�RI�&RPPLVVLRQ�GHFLVLRQV�ILQGLQJ�WKDW�FDUWHOV�H[LVWHG
LQ�WKH�WUDQVSRUW�DQG�WKH�GLVWULFW�KHDWLQJ�SLSHV�VHFWRUV��WKH�&RXUW�GHOLYHUHG�D�QXPEHU�RI
MXGJPHQWV�IURP�ZKLFK�PXFK�FDQ�EH�OHDUQHG��6LQFH�WKLV�VHFWLRQ�LV�SULPDULO\�FRQFHUQHG
ZLWK�WKH�MXGJPHQWV�LQ�&DVH�7��������$WODQWLF�&RQWDLQHU�/LQH�DQG�2WKHUV Y�&RPPLVVLRQ
>����@�(&5�,,������µWKH�7UDQV�$WODQWLF�$JUHHPHQW FDVH¶��� LQ�&DVH�7�������&RPSDJQLH
JpQpUDOH� PDULWLPH� DQG� 2WKHUV Y�&RPPLVVLRQ >����@� (&5� ,,������ �µWKH� )DU� (DVWHUQ
)UHLJKW�&RQIHUHQFH FDVH¶���DQG� LQ�WKH�FDVHV�FRQFHUQLQJ�GLVWULFW�KHDWLQJ� �� �µWKH�GLVWULFW
KHDWLQJ FDVHV¶��� LW� VWDUWV� E\� VHWWLQJ� RXW� WKH� IDFWV� QHFHVVDU\� IRU� DQ� XQGHUVWDQGLQJ� RI
WKRVH�FDVHV�

%DFNJURXQG�WR�WKH 7UDQV�$WODQWLF�$JUHHPHQW�FDVH

,Q� $XJXVW� ������ WKH� 7UDQV�$WODQWLF� $JUHHPHQW� �µWKH� 7$$¶��� DQ� DJUHHPHQW� EHWZHHQ
VKLSSLQJ� FRPSDQLHV� RQ� WKH� VFKHGXOHG� WUDQVSRUW� RI� FRQWDLQHUV� DFURVV� WKH� $WODQWLF
EHWZHHQ� QRUWKHUQ� (XURSH� DQG� WKH� 8QLWHG� 6WDWHV� RI� $PHULFD� DQG� RQ� WKH� LQODQG� RQ�
FDUULDJH�DQG�RII�FDUULDJH�RI�FRQWDLQHUV��ZDV�QRWLILHG�WR�WKH�&RPPLVVLRQ�ZLWK�D�YLHZ�WR
REWDLQLQJ��RQ�WKH�EDVLV�RI�$UWLFOH�������RI�&RXQFLO�5HJXODWLRQ��((&��1R���������RI���
'HFHPEHU������OD\LQJ�GRZQ�GHWDLOHG�UXOHV�IRU�WKH�DSSOLFDWLRQ�RI�$UWLFOHV����DQG ���(&
WR�PDULWLPH�WUDQVSRUW��2-������/������S� ����D�GHFLVLRQ�DSSO\LQJ�$UWLFOH�������(&�

*LYHQ� WKH� IL[LQJ� RI� SULFHV� IRU� WUDQVSRUW� VHUYLFHV�� WKH� 7$$� SURYLGHG� IRU� WKH� IL[LQJ� LQ
FRPPRQ�RI� WKH�WDULIIV�DSSOLFDEOH� WR�PDULWLPH� WUDQVSRUW�DQG� LQWHUPRGDO� �RU�PXOWLPRGDO�
WUDQVSRUW��WKH�SULFH�RI�DQ�LQWHUPRGDO�WUDQVSRUW�VHUYLFH�EHLQJ�PDGH�XS�RI�WZR�HOHPHQWV�
�� &RXQFLO� 5HJXODWLRQ� �((&�� 1R� �������� RI� ��� 'HFHPEHU� ����� RQ� WKH� FRQWURO� RI� FRQFHQWUDWLRQV

EHWZHHQ� XQGHUWDNLQJV� �2-� ����� /� ����� S����� DV� FRUUHFWHG� DW� 2-� ����� /� ����� S����� DQG� DV
DPHQGHG�E\�&RXQFLO�5HJXODWLRQ��(&��1R���������RI����-XQH�������2-������/������S����

�� &DVH�7������+)%�DQG�2WKHUV Y�&RPPLVVLRQ >����@�(&5�,,�������XQGHU�DSSHDO��&DVH�&������� 3��
&DVH� 7������� %UXJJ� 5RKUV\VWHPH Y� &RPPLVVLRQ >����@� (&5� ,,������ �XQGHU� DSSHDO�� &DVH
&������� 3��� &DVH� 7�������/|JVW|U� 5|U Y�&RPPLVVLRQ >����@� (&5� ,,������ �XQGHU� DSSHDO�� &DVH
&������� 3��� &DVH� 7�������.(� .(/,7� Y� &RPPLVVLRQ >����@� (&5� ,,������ �XQGHU� DSSHDO�� &DVH
&������� 3��� &DVH� 7�������'DQVN�5¡ULQGXVWUL Y�&RPPLVVLRQ� >����@� (&5� ,,������ �XQGHU� DSSHDO�
&DVH�&������� 3���&DVH�7�������/5�$)� ���� Y�&RPPLVVLRQ >����@�(&5� ,,������ �XQGHU� DSSHDO�
&DVH�&������� 3���&DVH�7�������6LJPD�7HFQRORJLH Y�&RPPLVVLRQ >����@�(&5�,,�������DQG�&DVH
7������� $%%� $VHD� %URZQ� %RYHUL Y� &RPPLVVLRQ >����@� (&5� ,,������ �XQGHU� DSSHDO�� &DVH
&������� 3��
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RQH� UHODWLQJ� WR� WKH�PDULWLPH� VHUYLFH�� WKH� RWKHU� WR� WKH� LQODQG� VHUYLFH�� 7KXV�� WKH� 7$$
HVWDEOLVKHG��LQ�DGGLWLRQ�WR�D�PDULWLPH�WDULII��D�WDULII�IRU�LQODQG�WUDQVSRUW�VHUYLFHV�VXSSOLHG
ZLWKLQ�WKH�&RPPXQLW\�DV�SDUW�RI�DQ�LQWHUPRGDO�WUDQVSRUW�RSHUDWLRQ�

%\�GHFLVLRQ� RI� ���2FWREHU� ����� �� WKH�&RPPLVVLRQ�� ILUVW�� KHOG� WKDW� SURYLVLRQV� RI� WKH
7$$�UHODWLQJ��LQ�SDUWLFXODU��WR�SULFH�DJUHHPHQWV�LQIULQJHG�$UWLFOH�������(&�DQG��VHFRQG�
UHIXVHG�WR�JUDQW�DQ�H[HPSWLRQ�WR�WKRVH�SURYLVLRQV�XQGHU�$UWLFOH�������(&�DQG�$UWLFOH��
RI�5HJXODWLRQ�1R������������

7KH�OHJDOLW\�RI�WKDW�GHFLVLRQ�ZDV�GLVSXWHG�E\����VKLSSLQJ�FRPSDQLHV�ZKLFK�ZHUH�SDUW\
WR� WKH�7$$��7KRVH�FRPSDQLHV�HVVHQWLDOO\�FODLPHG� WKDW� WKH�&RPPLVVLRQ�KDG� LQIULQJHG
$UWLFOH� ������ (&� DQG� $UWLFOH� �� RI� 5HJXODWLRQ� 1R� �������� E\� QRW� DSSO\LQJ� WKH� EORFN
H[HPSWLRQ� WR� WKH� 7$$�� DQG� WKDW� LW� KDG� XQODZIXOO\� UHIXVHG� WR� JUDQW� DQ� LQGLYLGXDO
H[HPSWLRQ�

%DFNJURXQG�WR�WKH�)DU�(DVWHUQ�)UHLJKW�&RQIHUHQFH FDVH

%\�GHFLVLRQ�RI����'HFHPEHU������� �� WKH�&RPPLVVLRQ�IRXQG�WKDW� WKH�PHPEHUV�RI� WKH
)DU�(DVWHUQ�)UHLJKW�&RQIHUHQFH��µWKH�)()&¶��KDG�LQIULQJHG�$UWLFOH����(&�DQG�$UWLFOH��
RI� 5HJXODWLRQ� 1R� �������� E\� DJUHHLQJ� SULFHV� IRU� LQODQG� WUDQVSRUW� VHUYLFHV� VXSSOLHG
ZLWKLQ� WKH� WHUULWRU\�RI� WKH�(XURSHDQ�&RPPXQLW\� WR� VKLSSHUV� LQ�FRPELQDWLRQ�ZLWK�RWKHU
VHUYLFHV� DV� SDUW� RI� DQ� LQWHUPRGDO� WUDQVSRUW� RSHUDWLRQ� IRU� WKH� FDUULDJH� RI� FDUJR� LQ
FRQWDLQHUV�EHWZHHQ�QRUWKHUQ�(XURSH�DQG�WKH�)DU�(DVW�

7KLUWHHQ�RI� WKH�VKLSSLQJ� FRPSDQLHV� WR�ZKLFK� WKDW� GHFLVLRQ�ZDV�DGGUHVVHG� VRXJKW� LWV
DQQXOPHQW��FODLPLQJ��LQWHU�DOLD��EUHDFK�RI�$UWLFOH�������(&��RI�$UWLFOH���RI�5HJXODWLRQ�1R
���������ZKLFK�SURYLGHV�IRU�EORFN�H[HPSWLRQ�IRU�OLQHU�FRQIHUHQFHV��DQG�RI�$UWLFOH������
(&� DQG� $UWLFOH� �� RI� 5HJXODWLRQ� 1R� �������� FRQFHUQLQJ� WKH� JUDQW� RI� LQGLYLGXDO
H[HPSWLRQV�

%DFNJURXQG�WR�WKH�GLVWULFW�KHDWLQJ FDVHV

$FFRUGLQJ�WR� WKH�&RPPLVVLRQ�GHFLVLRQ�RI����2FWREHU������ �� DW� WKH�HQG�RI������IRXU
'DQLVK� SURGXFHUV� RI� GLVWULFW� KHDWLQJ� SLSHV� HQWHUHG� LQWR� DQ� DJUHHPHQW� RQ� JHQHUDO
FRRSHUDWLRQ� RQ� WKHLU� GRPHVWLF� PDUNHW� DQG�� IURP� WKH� DXWXPQ� RI� ������ WZR� *HUPDQ
�� &RPPLVVLRQ�'HFLVLRQ��������(&�RI����2FWREHU������UHODWLQJ�WR�D�SURFHHGLQJ�SXUVXDQW�WR�$UWLFOH���

(&��&DVH�,9��������F 7UDQV�$WODQWLF�$JUHHPHQW���2-������/������S����
�� &LWHG�LQ�IRRWQRWH���
�� &RPPLVVLRQ�'HFLVLRQ��������(&�RI����'HFHPEHU������UHODWLQJ�WR�D�SURFHHGLQJ�SXUVXDQW�WR�$UWLFOH

���(&��&DVH�,9��������F )DU�(DVWHUQ�)UHLJKW�&RQIHUHQFH���2-������/������S�����
�� &RPPLVVLRQ�'HFLVLRQ���������(&�RI����2FWREHU������UHODWLQJ�WR�D�SURFHHGLQJ�XQGHU�$UWLFOH����(&

�&DVH�1R�,9��������(���F 3UH�,QVXODWHG�3LSH�&DUWHO���2-������/ ����S����
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SURGXFHUV�UHJXODUO\�SDUWLFLSDWHG�LQ�WKHLU�PHHWLQJV��7KH�&RPPLVVLRQ�VWDWHV�WKDW�LW�ZDV�LQ
WKRVH�PHHWLQJV�WKDW�QHJRWLDWLRQV�WRRN�SODFH�ZKLFK�OHG�WR�DQ�DJUHHPHQW��LQ�������WR�IL[
TXRWDV�IRU�WKH�ZKROH�RI�WKH�(XURSHDQ�PDUNHW��%RWK�(XURSHDQ�DQG�QDWLRQDO�TXRWDV�ZHUH
DOOHJHGO\�DOORFDWHG�WR�HDFK�RI�WKRVH�XQGHUWDNLQJV�E\�WKH�µGLUHFWRUV
�FOXE¶��FRQVLVWLQJ�RI
WKH�FKDLUPHQ�RU�PDQDJLQJ�GLUHFWRUV�RI�WKH�SDUWLFLSDQWV�LQ�WKH�FDUWHO��

,Q�������WKH�6ZHGLVK�XQGHUWDNLQJ�3RZHUSLSH�$%�PDGH�D�FRPSODLQW�WR�WKH�&RPPLVVLRQ
DERXW� WKH� VLWXDWLRQ�� 7KH� &RPPLVVLRQ� FDUULHG� RXW� DQ� LQYHVWLJDWLRQ� ZKLFK� OHG� WR� WKH
DGRSWLRQ�RI� WKH�GHFLVLRQ�RI� ���2FWREHU� ����� ILQGLQJ� WKDW� WKHUH� KDG� EHHQ� D� VHULHV� RI
DJUHHPHQWV�DQG�FRQFHUWHG�SUDFWLFHV�VHHNLQJ�WR�GLYLGH�QDWLRQDO�DQG�(XURSHDQ�PDUNHWV
EHWZHHQ�SURGXFHUV�E\�ZD\�RI�TXRWDV��DUUDQJH�WKH�ZLWKGUDZDO�RI�RWKHU�SURGXFHUV�IURP
WKH�PDUNHW��DJUHH�SULFHV�IRU�SURGXFWV�DQG�SURMHFWV��PDQLSXODWH�WHQGHU�SURFHGXUHV��DQG
HUHFW�EDUULHUV�WR�WKH�DFWLYLW\�RI�3RZHUSLSH�$%��WKH�RQO\�PDMRU�XQGHUWDNLQJ�LQ�WKH�VHFWRU
ZKLFK�ZDV�QRW�D�PHPEHU�RI� WKH�FDUWHO��7KH�ILQHV� LPSRVHG�RQ� WKH�XQGHUWDNLQJV�ZKLFK
KDG� SDUWLFLSDWHG� LQ� WKH� FDUWHO� WRWDOOHG� DSSUR[LPDWHO\� (85� ��� PLOOLRQ�� (LJKW� RI� WKRVH
XQGHUWDNLQJV�EURXJKW�DQ�DFWLRQ�EHIRUH�WKH�&RXUW�RI�)LUVW�,QVWDQFH�VHHNLQJ�DQQXOPHQW�RI
WKH�GHFLVLRQ�
�D�� $UWLFOH�������(&
�D��� 3URKLELWHG�DJUHHPHQWV�DQG�FRQFHUWHG�SUDFWLFHV

� 7KH GLVWULFW�KHDWLQJ�FDVHV

$V�UHJDUGV�WKH�VFRSH� UDWLRQH�SHUVRQDH RI�FRPSHWLWLRQ� ODZ�� WKH� MXGJPHQW� LQ�+)%�DQG
2WKHUV Y�&RPPLVVLRQ VKRXOG�EH�PHQWLRQHG��,Q�WKH�GHFLVLRQ�FRQWHVWHG�LQ�WKDW�FDVH��WKH
&RPPLVVLRQ�UHJDUGHG�WKH�+HQVV�,VRSOXV�JURXS�DV�WKH�XQGHUWDNLQJ�WKDW�KDG�FRPPLWWHG
WKH� LQIULQJHPHQW� IRU� ZKLFK� WKH� FRPSRQHQW� FRPSDQLHV� RI� WKH� JURXS� ZHUH� KHOG
UHVSRQVLEOH��7KH�&RXUW�FRQILUPHG�WKH�YDOLGLW\�RI�WKDW�DSSURDFK�

,W�UHFDOOHG�WKDW��LQ�SURKLELWLQJ�XQGHUWDNLQJV�LQWHU�DOLD IURP�HQWHULQJ�LQWR�RU�SDUWLFLSDWLQJ�LQ
DQWL�FRPSHWLWLYH� DJUHHPHQWV� RU� FRQFHUWHG� SUDFWLFHV�� $UWLFOH� ������ (&� DSSOLHV� WR
HFRQRPLF� XQLWV� ZKLFK� FRQVLVW� RI� D� XQLWDU\� RUJDQLVDWLRQ� RI� SHUVRQDO�� WDQJLEOH� DQG
LQWDQJLEOH�HOHPHQWV�ZKLFK�SXUVXHV�D�VSHFLILF�HFRQRPLF�DLP�RQ�D� ORQJ�WHUP�EDVLV�DQG
FDQ� FRQWULEXWH� WR� WKH� FRPPLVVLRQ� RI� DQ� LQIULQJHPHQW� RI� WKH� NLQG� UHIHUUHG� WR� LQ� WKDW
SURYLVLRQ���,Q�WKDW�UHJDUG��WKH�&RXUW�VWDWHG�WKDW�WKHUH�LV�QR�QHHG�IRU�DQ�HFRQRPLF�HQWLW\
LGHQWLILHG� DV� D� µJURXS¶� WR� KDYH� OHJDO� SHUVRQDOLW\�� ,Q� FRPSHWLWLRQ� ODZ�� WKH� WHUP
µXQGHUWDNLQJ¶�GHVLJQDWHV�DQ�HFRQRPLF�XQLW�IRU�WKH�SXUSRVH�RI�WKH�VXEMHFW�PDWWHU�RI�WKH
DJUHHPHQW� LQ� TXHVWLRQ� HYHQ� LI� LQ� ODZ� WKDW� HFRQRPLF� XQLW� FRQVLVWV� RI� PRUH� WKDQ� RQH
QDWXUDO�RU�OHJDO�SHUVRQ�
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6LQFH� WKH� &RXUW
V� REVHUYDWLRQV� DV� WR� ZKDW� FRQVWLWXWHV� DQWL�FRPSHWLWLYH� FRQGXFW� IRUP
SDUW�RI�ZKDW�LV�QRZ�D�ILUPO\�HVWDEOLVKHG�OLQH�RI�DXWKRULW\���� WKH�IROORZLQJ�UHPDUNV�IRFXV
LQVWHDG�RQ�WKH�&RXUW
V�REVHUYDWLRQV�FRQFHUQLQJ�WKH�UHTXLUHG�VWDQGDUG�RI�SURRI�

,Q�WKDW�FRQQHFWLRQ��WKH�&RXUW�IRXQG�WKDW��ZLWK�WKH�H[FHSWLRQ�RI��ILUVW��'DQVN�5¡ULQGXVWUL
V
SDUWLFLSDWLRQ� LQ� WKH� FDUWHO� EHWZHHQ� $SULO� DQG� $XJXVW� ����� DQG�� VHFRQG�� 6LJPD
7HFQRORJLH
V�SDUWLFLSDWLRQ�LQ�WKH�FDUWHO�LQ�WKH�ZKROH�RI�WKH�FRPPRQ�PDUNHW��DQG�QRW�MXVW
WKH�,WDOLDQ�PDUNHW���ERWK�WKH�H[LVWHQFH�RI�WKH�YDULRXV�FRQVWLWXHQW�HOHPHQWV�RI�WKH�JOREDO
FDUWHO� DQG� WKH� LQGLYLGXDO� SDUWLFLSDWLRQ� RI� WKH� XQGHUWDNLQJV� LQ� WKH� DQWL�FRPSHWLWLYH
FRQGXFW�IRU�ZKLFK�WKH\�KDG�EHHQ�KHOG�OLDEOH�KDG�EHHQ�HVWDEOLVKHG�

,Q�WKH�FRXUVH�RI�LWV�DSSUDLVDO��WKH�&RXUW�ILUVW�RI�DOO�SRLQWHG�RXW�WKDW�ZKHUH�DQ�XQGHUWDNLQJ
SDUWLFLSDWHV�� HYHQ� LI� QRW� DFWLYHO\�� LQ� PHHWLQJV� EHWZHHQ� XQGHUWDNLQJV� ZLWK� DQ
DQWL�FRPSHWLWLYH� REMHFW� DQG� GRHV� QRW� SXEOLFO\� GLVWDQFH� LWVHOI� IURP� ZKDW� RFFXUUHG� DW
WKHP�� WKXV� JLYLQJ� WKH� LPSUHVVLRQ� WR� WKH� RWKHU� SDUWLFLSDQWV� WKDW� LW� VXEVFULEHV� WR� WKH
UHVXOWV�RI� WKH�PHHWLQJV�DQG�ZLOO�DFW� LQ�FRQIRUPLW\�ZLWK� WKHP�� LW�PD\�EH�FRQFOXGHG�WKDW
WKH� XQGHUWDNLQJ� LV� D� SDUWLFLSDQW� LQ� WKH� FDUWHO� UHVXOWLQJ� IURP� WKRVH� PHHWLQJV� �VHH�� LQ
SDUWLFXODU��/5�$)����� Y�&RPPLVVLRQ��

6HFRQG��WKH�&RXUW�RQFH�DJDLQ�FOHDUO\�VWDWHG�WKDW�D�GHFODUDWLRQ�E\�DQ�XQGHUWDNLQJ��RWKHU
WKDQ� WKH� DSSOLFDQW� XQGHUWDNLQJ�� DFFXVHG� RI� KDYLQJ� SDUWLFLSDWHG� LQ� D� FDUWHO�� WKH
FRUUHFWQHVV�RI�ZKLFK�LV�FRQWHVWHG�E\�VHYHUDO�RI�WKH�RWKHU�XQGHUWDNLQJV�DFFXVHG��FDQQRW
EH�UHJDUGHG�DV�DGHTXDWH�SURRI�XQOHVV�VXSSRUWHG�E\�RWKHU�HYLGHQFH��'DQVN�5¡ULQGXVWUL
Y�&RPPLVVLRQ��

/DVWO\�� WKH�&RXUW� REVHUYHG� WKDW� DQ�XQGHUWDNLQJ�ZKLFK�KDV�SDUWLFLSDWHG� LQ� D�PXOWLIRUP
LQIULQJHPHQW� �� RI� WKH� FRPSHWLWLRQ� UXOHV� E\� LWV� RZQ� FRQGXFW�� ZKLFK� IDOOV� ZLWKLQ� WKH
GHILQLWLRQ�RI�DQ�DJUHHPHQW�RU�FRQFHUWHG�SUDFWLFH�KDYLQJ�DQ�DQWL�FRPSHWLWLYH�REMHFW� IRU
WKH�SXUSRVHV�RI�$UWLFOH�������(&�DQG�ZDV�LQWHQGHG�WR�KHOS�EULQJ�DERXW�WKH�LQIULQJHPHQW
DV� D� ZKROH�� PD\� DOVR� EH� UHVSRQVLEOH� IRU� WKH� FRQGXFW� RI� RWKHU� XQGHUWDNLQJV� LQ� WKH
FRQWH[W� RI� WKH� VDPH� LQIULQJHPHQW� WKURXJKRXW� WKH� SHULRG� RI� LWV� SDUWLFLSDWLRQ� LQ� WKH
LQIULQJHPHQW�� ZKHUH� LW� LV� SURYHG� WKDW� WKDW� XQGHUWDNLQJ� ZDV� DZDUH� RI� WKH� XQODZIXO
FRQGXFW�RI� WKH�RWKHU�SDUWLFLSDQWV��RU�FRXOG� UHDVRQDEO\� IRUHVHH�VXFK�FRQGXFW�DQG�ZDV
SUHSDUHG�WR�DFFHSW�WKH�ULVN��'DQVN�5¡ULQGXVWUL Y�&RPPLVVLRQ���,W�IROORZV�WKDW�D�ER\FRWW
PD\�EH�DWWULEXWHG�WR�DQ�XQGHUWDNLQJ�ZKLFK�DSSURYHG�LW�ZLWKRXW�WKHUH�EHLQJ�DQ\�QHHG�IRU
WKDW�XQGHUWDNLQJ�WR�KDYH�SDUWLFLSDWHG� LQ� LW� �/5�$)����� Y�&RPPLVVLRQ���+RZHYHU�� WKH
&RXUW�IRXQG�WKDW�WKH�&RPPLVVLRQ�KDG�IDLOHG�WR�SURYLGH�HYLGHQFH�VXIILFLHQWO\�SUHFLVH�DQG
FRQVLVWHQW� WR� HVWDEOLVK� WKDW� 6LJPD� 7HFQRORJLH� NQHZ� RU� VKRXOG� KDYH� NQRZQ� WKDW� E\
�� 2Q� WKH� GHILQLWLRQ� RI� VXFK� FRQGXFW�� VHH�+)%� DQG� 2WKHUV Y� &RPPLVVLRQ DQG� /|JVW|U� 5|U Y

&RPPLVVLRQ�
�� ,Q�+)%�DQG�2WKHUV Y�&RPPLVVLRQ�DQG�%UXJJ�5RKUV\VWHPH Y�&RPPLVVLRQ��FLWHG�DERYH�� WKH�&RXUW

UHIHUUHG�QRW�WR�D PXOWLIRUP�LQIULQJHPHQW��EXW�WR�D 
VLQJOH�FRPSOH[�LQIULQJHPHQW
��SDUDJUDSKV�����DQG
���UHVSHFWLYHO\��
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SDUWLFLSDWLQJ�LQ�WKH�DJUHHPHQW�RQ�WKH�,WDOLDQ�PDUNHW� LW�ZDV�MRLQLQJ�WKH�(XURSHDQ�FDUWHO
�6LJPD�7HFQRORJLH�Y�&RPPLVVLRQ��

6LPLODUO\��UHO\LQJ�RQ�LWV� MXGJPHQWV�RI����0D\������LQ� WKH�&DUWRQERDUG FDVHV��VHH�WKH
$QQXDO�5HSRUW��������WKH�&RXUW�FRQILUPHG�WKDW�DQ�XQGHUWDNLQJ�PD\�EH�KHOG�UHVSRQVLEOH
IRU� D�JOREDO� FDUWHO� HYHQ� WKRXJK� LW� LV� VKRZQ� WKDW� LW� SDUWLFLSDWHG� GLUHFWO\� RQO\� LQ� RQH� RU
VRPH�RI�WKH�FRQVWLWXHQW�HOHPHQWV�RI�WKDW�FDUWHO�� LI� LW�NQHZ��RU�VKRXOG�KDYH�NQRZQ��WKDW
WKH�FROOXVLRQ�LQ�ZKLFK�LW�SDUWLFLSDWHG�ZDV�SDUW�RI�DQ�RYHUDOO�SODQ�DQG�WKDW�WKH�RYHUDOO�SODQ
LQFOXGHG�DOO�WKH�FRQVWLWXHQW�HOHPHQWV�RI�WKH�FDUWHO��'DQVN�5¡ULQGXVWUL Y�&RPPLVVLRQ��

� 7KH )DU�(DVWHUQ�)UHLJKW�&RQIHUHQFH�FDVH

,Q� WKLV� FDVH�� WKH� DSSOLFDQWV�� ZKLFK� GLG� QRW� GHQ\� WKDW� WKH� DJUHHPHQW� IRUPLQJ� WKH
VXEMHFW�PDWWHU�RI� WKH�FRQWHVWHG�GHFLVLRQ��E\�ZKLFK� WKH\�FROOHFWLYHO\� IL[HG� WKH�SULFH�IRU
WKH� )()&
V� LQODQG� WUDQVSRUW� VHUYLFHV� VXSSOLHG� LQ� WKH� FRQWH[W� RI� LQWHUPRGDO� WUDQVSRUW�
ZDV�FDSDEOH�RI�UHVWULFWLQJ�FRPSHWLWLRQ��WRRN�WKH�YLHZ��QRW�VKDUHG�E\� WKH�&RPPLVVLRQ�
WKDW�WKDW�DJUHHPHQW�GLG�QRW�FRPH�ZLWKLQ� WKH�VFRSH�RI�$UWLFOH�������(&�LQDVPXFK�DV� LW
ZDV�QRW�FDSDEOH�RI�UHVWULFWLQJ�FRPSHWLWLRQ�DQG�DIIHFWLQJ�WUDGH�EHWZHHQ�0HPEHU�6WDWHV
WR�DQ�DSSUHFLDEOH�H[WHQW�LQ�WKH�UHOHYDQW�PDUNHW��SURSHUO\�GHILQHG�

7KH� &RXUW� IRXQG�� ILUVW� RI� DOO�� WKDW� WKH� &RPPLVVLRQ� KDG� LQ� IDFW� LGHQWLILHG� WKH� PDUNHW
DIIHFWHG�E\� WKH�DJUHHPHQW��QDPHO\� WKH�PDUNHW� IRU� LQODQG� WUDQVSRUW� VHUYLFHV�VXSSOLHG�
ZLWKLQ�WKH�(XURSHDQ�&RPPXQLW\��WR�VKLSSHUV�E\�WKH�PHPEHU�VKLSSLQJ�FRPSDQLHV�RI�WKH
)()&� DV� SDUW� RI� WKH� LQWHUPRGDO� WUDQVSRUW� RI� FDUJR� LQ� FRQWDLQHUV� EHWZHHQ� QRUWKHUQ
(XURSH�DQG�WKH�)DU�(DVW��$IWHU�D�GHWDLOHG�DQDO\VLV�� WKH�&RXUW�XSKHOG� WKH�GHILQLWLRQ�RI
WKH�PDUNHW�� FRQFOXGLQJ� WKDW� WKH� LQODQG� WUDQVSRUW� VHUYLFHV� IRU� WKH� RQ�FDUULDJH� DQG� RII�
FDUULDJH�RI�FRQWDLQHUV�DV�SDUW�RI�WKH�LQWHUPRGDO�WUDQVSRUW�RI�JRRGV�FRQVWLWXWHG�D�PDUNHW
GLVWLQFW�IURP�WKDW�IRU�PDULWLPH�WUDQVSRUW�VHUYLFHV�VXSSOLHG�LQ�WKDW�FRQWH[W�E\�WKH�PHPEHU
VKLSSLQJ�FRPSDQLHV�RI�WKH�)()&��7KH�&RXUW�SRLQWHG�RXW�WKDW�D�VXE�PDUNHW�ZKLFK�KDV
VSHFLILF�FKDUDFWHULVWLFV�IURP�WKH�SRLQW�RI�YLHZ�RI�GHPDQG�DQG�VXSSO\��DQG�ZKLFK�FRYHUV
SURGXFWV� ZKLFK� RFFXS\� DQ� HVVHQWLDO� DQG� QRQ�LQWHUFKDQJHDEOH� SODFH� LQ� WKH� JHQHUDO
PDUNHW� RI� ZKLFK� LW� IRUPV� D� SDUW�� PXVW� EH� UHJDUGHG� DV� D� GLVWLQFW� SURGXFW� PDUNHW�
$FFRUGLQJO\�� WKH� &RXUW� FRQILUPHG� E\� UHIHUHQFH� WR� WKH� PDUNHW� IRU� LQODQG� WUDQVSRUW
VHUYLFHV� WKDW� WKHUH�KDG�EHHQ�DQ�DSSUHFLDEOH� UHVWULFWLRQ�RI� FRPSHWLWLRQ�� WKH�DSSOLFDQWV
FRQWUROOLQJ�DOPRVW�����RI�WKDW�PDUNHW�

6LPLODUO\�� WKH�&RXUW� FRQILUPHG� WKDW� WUDGH� EHWZHHQ�0HPEHU� 6WDWHV� FRXOG� EH� DIIHFWHG�
VLQFH� WKH� DJUHHPHQW� LQ� TXHVWLRQ� ZDV� DQ� DJUHHPHQW� EHWZHHQ� VKLSSLQJ� FRPSDQLHV
VHYHUDO� RI� ZKLFK� ZHUH� HVWDEOLVKHG� LQ� YDULRXV� 0HPEHU� 6WDWHV�� DQG� FRQFHUQHG� WKH
FRQGLWLRQV�RI�VDOH�RI� LQODQG� WUDQVSRUW� VHUYLFHV� WR� VKLSSHUV�DOVR�HVWDEOLVKHG� LQ� YDULRXV
0HPEHU�6WDWHV��7KH�&RXUW�SRLQWHG�RXW�WKDW�WKH�FRQGLWLRQ�UHJDUGLQJ�WKH�HIIHFW�RQ�WUDGH
EHWZHHQ� 0HPEHU� 6WDWHV� LV� LQWHQGHG� WR� GHWHUPLQH� WKH� VFRSH� RI� &RPPXQLW\� ODZ� LQ
UHODWLRQ�WR�WKDW�RI�WKH�ODZV�RI�WKH�0HPEHU�6WDWHV�
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�D��� $WWULEXWLRQ�RI�WKH�XQODZIXO�FRQGXFW

,W�IDOOV��LQ�SULQFLSOH��WR�WKH�QDWXUDO�RU�OHJDO�SHUVRQ�PDQDJLQJ�WKH�XQGHUWDNLQJ�FRQFHUQHG
DW�WKH�WLPH�ZKHQ�WKH�LQIULQJHPHQW�RI�WKH�&RPPXQLW\�FRPSHWLWLRQ�UXOHV�ZDV�FRPPLWWHG
WR�DQVZHU�IRU�WKDW�LQIULQJHPHQW��HYHQ�LI��ZKHQ�WKH�GHFLVLRQ�ILQGLQJ�WKH�LQIULQJHPHQW�ZDV
DGRSWHG��DQRWKHU�SHUVRQ�KDV�DVVXPHG�UHVSRQVLELOLW\�IRU�UXQQLQJ�WKH�XQGHUWDNLQJ��7KDW
UXOH� ZDV� DSSOLHG� E\� WKH� &RXUW� LQ� &DVH� 7�������� 6WRUD� .RSSDUEHUJV� %HUJVODJV Y
&RPPLVVLRQ >����@�(&5�,,������� DQG�LQ�+)%�DQG�2WKHUV Y�&RPPLVVLRQ��FLWHG�DERYH�

,Q�6WRUD�.RSSDUEHUJV�%HUJVODJV Y�&RPPLVVLRQ��WKH�&RXUW�RI�)LUVW�,QVWDQFH�JDYH�D�IUHVK
GHFLVLRQ�DIWHU� WKH�FDVH�KDG�EHHQ� UHIHUUHG�EDFN� WR� LW� E\� WKH� MXGJPHQW�RI� WKH�&RXUW� RI
-XVWLFH� LQ�&DVH�&��������3�6WRUD�.RSSDUEHUJV�%HUJVODJV Y�&RPPLVVLRQ >����@�(&5
,������� LQ�ZKLFK� LW�KHOG� WKDW� WKH�&RXUW�RI�)LUVW� ,QVWDQFH�KDG�HUUHG� LQ� ODZ� LQ� UXOLQJ� WKDW
6WRUD� ZDV� OLDEOH� IRU� FRQGXFW� RI� WZR� RI� WKH� FRPSDQLHV� ZKLFK� LW� DFTXLUHG� GXULQJ� WKH
LQIULQJHPHQW�SHULRG��7KH�&RXUW�RI�-XVWLFH�IRXQG�WKDW�WKH�WZR�FRPSDQLHV�KDG�FRQWLQXHG
WR�H[LVW�DIWHU�FRQWURO�RI�WKHP�KDG�EHHQ�DFTXLUHG�E\�6WRUD��2EVHUYLQJ�WKDW�ZKDW�PDWWHUV
IRU�DSSOLFDWLRQ�RI� WKH�DERYH�UXOH� LV�QRW� WKH�IDFW� WKDW� WKH�FRPSDQLHV�FRQWLQXHG� WR�H[LVW
DIWHU� WKHLU� DFTXLVLWLRQ� E\� 6WRUD�� EXW� WKH� H[LVWHQFH�� RQ� WKH� GDWH� RI� DGRSWLRQ� RI� WKH
&RPPLVVLRQ
V�GHFLVLRQ�� RI� WKH� OHJDO�SHUVRQ� UHVSRQVLEOH� IRU� WKHLU� RSHUDWLRQ�GXULQJ� WKH
SHULRG�SULRU�WR�WKDW�DFTXLVLWLRQ��WKH�&RXUW�RI�)LUVW�,QVWDQFH�SXW�D�QXPEHU�RI�TXHVWLRQV�WR
6WRUD�LQ�RUGHU�WR�GHWHUPLQH�ZKHWKHU�RU�QRW�WKDW�OHJDO�SHUVRQ�KDG�H[LVWHG�RQ�WKH�GDWH�RI
DGRSWLRQ�RI�WKH�&RPPLVVLRQ
V�GHFLVLRQ��6LQFH�WKH�DSSOLFDQW
V�UHSOLHV�LQGLFDWHG�WKDW�WKDW
OHJDO�SHUVRQ�KDG�H[LVWHG��WKH�&RXUW�FRQVLGHUHG�WKDW�WKH�RQXV�ZDV�RQ�WKH�&RPPLVVLRQ
WR�SURYLGH�HYLGHQFH�WR�WKH�FRQWUDU\��+RZHYHU��LW�KDG�IDLOHG�WR�GR�VR��7KH�&RXUW�WKHUHIRUH
UHGXFHG�WKH�DPRXQW�RI�WKH�ILQH�LPSRVHG�RQ�6WRUD�

+)%�DQG�2WKHUV Y�&RPPLVVLRQ DURVH�IURP�WKH�&RPPLVVLRQ
V�µGLVWULFW�KHDWLQJ¶�GHFLVLRQ�
LQ�ZKLFK�WKH�VL[�FRPSDQLHV�ZKLFK�PDNH�XS�WKH�+HQVV�,VRSOXV�JURXS�ZHUH�KHOG� MRLQWO\
DQG�VHYHUDOO\�OLDEOH�IRU�DOO�WKH�DQWL�FRPSHWLWLYH�DFWV�RI�WKH�JURXS�DQG�IRU�SD\PHQW�RI�WKH
ILQH�LPSRVHG��)LUVW�RI�DOO��WKH�&RXUW�KHOG�WKDW�LQ�WKH�DEVHQFH�RI�D�SHUVRQ�DW�WKH�KHDG�RI
WKH�JURXS� WR�ZKLFK�� DV� WKH�SHUVRQ� UHVSRQVLEOH� IRU� FRRUGLQDWLQJ� WKH�JURXS
V� DFWLYLWLHV�
UHVSRQVLELOLW\� FRXOG� EH� LPSXWHG� IRU� WKH� LQIULQJHPHQWV� FRPPLWWHG� E\� WKH� YDULRXV
FRPSRQHQW� FRPSDQLHV� RI� WKH� JURXS�� WKH� &RPPLVVLRQ� ZDV� HQWLWOHG� WR� KROG� WKH
FRPSDQLHV�MRLQWO\�DQG�VHYHUDOO\�UHVSRQVLEOH�IRU�DOO�WKH�DFWV�RI�WKH�JURXS� 7KH�&RXUW�WKHQ
IRXQG� WKDW� WKH� &RPPLVVLRQ� KDG� HUUHG� LQ� ODZ� LQ� LPSXWLQJ� UHVSRQVLELOLW\� IRU� WKH
LQIULQJHPHQW�WR�WZR�RI�WKH�VL[�FRPSDQLHV�ZKLFK�PDGH�XS�WKH�JURXS�DW�WKH�GDWH�RQ�ZKLFK
WKH�GHFLVLRQ�ZDV�DGRSWHG��VLQFH�WKRVH�WZR�FRPSDQLHV�KDG�QRW�\HW�FRPH�LQWR�H[LVWHQFH
DW� WKH� WLPH�RI� WKH� LQIULQJHPHQW�� ,Q� YLHZ�RI� WKH� UXOH�VHW�RXW�DERYH�� WKH� VLWXDWLRQ� FRXOG
KDYH� EHHQ� GLIIHUHQW� RQO\� LI� WKH� OHJDO� SHUVRQ� RU� SHUVRQV� UHVSRQVLEOH� IRU� UXQQLQJ� WKH
XQGHUWDNLQJ�KDG�FHDVHG�WR�H[LVW�LQ�ODZ�DIWHU�WKH�LQIULQJHPHQW�KDG�EHHQ�FRPPLWWHG��7KH
FRQWHVWHG�GHFLVLRQ�ZDV�DQQXOOHG�LQ�WKDW�UHJDUG�

�� 6HH��DOVR��7��������&DVFDGHV Y�&RPPLVVLRQ >����@�(&5�,,�����
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�E� ([HPSWLRQV�IURP�WKH�SURKLELWLRQ

7KH�MXGJPHQWV�GHOLYHUHG�LQ�������L��KHOS�WR�FODULI\�WKH�PDWHULDO�VFRSH�RI�5HJXODWLRQ�1R
�������� RQ� EORFN� H[HPSWLRQ� �WKH�7UDQV�$WODQWLF� $JUHHPHQW DQG�)DU� (DVWHUQ� )UHLJKW
&RQIHUHQFH FDVHV�� DQG� �LL�� SURYLGH� H[DPSOHV� RI� MXGLFLDO� UHYLHZ� RI� &RPPLVVLRQ
GHFLVLRQV�UHIXVLQJ��WKH�DERYHPHQWLRQHG�FDVHV��RU�JUDQWLQJ��&DVH�7��������6KDZ�DQG
)DOOD Y�&RPPLVVLRQ >����@�(&5�,,�������&DVH�7��������-R\QVRQ Y�&RPPLVVLRQ�>����@
(&5�,,�������XQGHU�DSSHDO��&DVH�&������� 3���DQG�WKH�MXGJPHQW�RI���2FWREHU������LQ
-RLQHG� &DVHV� 7��������� 7��������� 7�������� DQG� 7�������� 0�� DQG� 2WKHUV Y
&RPPLVVLRQ��QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��DQ�H[HPSWLRQ�XQGHU�$UWLFOH�������(&�
�E��� ,QWHUSUHWDWLRQ�RI�5HJXODWLRQ�1R��������

,Q�WKH�GHFLVLRQ�ZKLFK�JDYH�ULVH�WR�WKH�7UDQV�$WODQWLF�$JUHHPHQW FDVH��WKH�&RPPLVVLRQ
KHOG�WKDW�WKH�7$$�ZDV�QRW�FRYHUHG�E\�WKH�EORFN�H[HPSWLRQ�JUDQWHG�WR�OLQHU�FRQIHUHQFHV
E\�$UWLFOH���RI�5HJXODWLRQ�1R������������ LQWHU�DOLD EHFDXVH�LW�ZDV�QRW�D�OLQHU�FRQIHUHQFH
ZLWKLQ�WKH�PHDQLQJ�RI�WKDW�UHJXODWLRQ�LQ�WKDW�LW�HVWDEOLVKHG�DW�OHDVW�WZR�UDWH�OHYHOV��7KH
DSSOLFDQWV� GLVSXWHG� WKDW� ILQGLQJ�� FODLPLQJ� WKDW� D� JURXS� RI� VKLSSLQJ� FRPSDQLHV� PD\
FRQVWLWXWH�D�OLQHU�FRQIHUHQFH��VR�ORQJ�DV�WKH�IUHLJKW�UDWHV�DUH�HVWDEOLVKHG�LQ�FRPPRQ�E\
WKH�PHPEHUV�RI�WKH�JURXS��HYHQ�LI�WKH\�YDU\�IURP�RQH�PHPEHU�WR�DQRWKHU�

7KH�&RXUW�EHJDQ�E\�GHILQLQJ�WKH�FRQVWLWXHQW�HOHPHQWV�RI�D�µOLQHU�FRQIHUHQFH¶�ZLWKLQ�WKH
PHDQLQJ� RI� 5HJXODWLRQ� 1R� �������� DQG� WKHQ� FRQVLGHUHG� ZKHWKHU� WKH� 7$$� FRXOG� EH
UHJDUGHG�DV�D�OLQHU�FRQIHUHQFH�

:KLOH�D� µOLQHU�FRQIHUHQFH¶� LV�GHILQHG� LQ�$UWLFOH������E��RI�5HJXODWLRQ�1R���������DV� µD
JURXS� RI� WZR� RU� PRUH� YHVVHO�RSHUDWLQJ� FDUULHUV� ZKLFK� SURYLGHV� LQWHUQDWLRQDO� OLQHU
VHUYLFHV� IRU� WKH� FDUULDJH� RI� FDUJR� RQ� D� SDUWLFXODU� URXWH� RU� URXWHV� ZLWKLQ� VSHFLILHG
JHRJUDSKLFDO�OLPLWV�DQG�ZKLFK�KDV�DQ�DJUHHPHQW�RU�DUUDQJHPHQW��ZKDWHYHU�LWV�QDWXUH�
ZLWKLQ�WKH�IUDPHZRUN�RI�ZKLFK�WKH\�RSHUDWH�XQGHU�XQLIRUP�RU�FRPPRQ�IUHLJKW�UDWHV�DQG
DQ\�RWKHU�DJUHHG�FRQGLWLRQV�ZLWK�UHVSHFW�WR�WKH�SURYLVLRQ�RI�OLQHU�VHUYLFHV¶��WKH�PHDQLQJ
DQG� IXOO� VLJQLILFDQFH�RI� WKH�H[SUHVVLRQ� µXQLIRUP�RU�FRPPRQ�IUHLJKW� UDWHV¶�VWLOO� UHTXLUHG
FODULILFDWLRQ�� ,Q�SURYLGLQJ� WKDW�FODULILFDWLRQ�� WKH�&RXUW�KDG�UHJDUG�QRW�RQO\� WR� WKH� WHUPV
XVHG��EXW�DOVR�WR�WKH�PHFKDQLVP�RI�WKH�EORFN�H[HPSWLRQ��WKH�FRQWH[W�RI�5HJXODWLRQ�1R
���������DQG�WKH�REMHFWLYHV�ZKLFK�LW�SXUVXHV�

,W�GHGXFHG�WKDW�WKH�EORFN�H[HPSWLRQ�SURYLGHG�IRU�E\�$UWLFOH���RI�5HJXODWLRQ�1R��������
FDQ� DSSO\� RQO\� WR� OLQHU� FRQIHUHQFHV� ZKRVH�PHPEHUV� RSHUDWH� E\� DSSO\LQJ� D� WDULII� RI
IUHLJKW�UDWHV�LGHQWLFDO�IRU�DOO�FRQIHUHQFH�PHPEHUV�IRU�WKH�VDPH�SURGXFW��6LQFH�WKH�7$$

�� 3XUVXDQW�WR�$UWLFOH���RI�5HJXODWLRQ�1R��������� 
DJUHHPHQWV��GHFLVLRQV�DQG�FRQFHUWHG�SUDFWLFHV�RI
DOO�RU�SDUW�RI�WKH�PHPEHUV�RI�RQH�RU�PRUH�OLQHU�FRQIHUHQFHV�DUH�����H[HPSWHG�IURP�WKH�SURKLELWLRQ�LQ
$UWLFOH�>������(&@�����ZKHQ�WKH\�KDYH�DV�WKHLU�REMHFWLYH�WKH�IL[LQJ�RI�UDWHV�DQG�FRQGLWLRQV�RI�FDUULDJH�
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SURYLGHG�IRU�D�VFKHPH�RI�WDULIIV�ZKLFK�YDULHG�DFFRUGLQJ�WR�WKH�PHPEHUV��LW�FRXOG�QRW�EH
UHJDUGHG�DV�D�OLQHU�FRQIHUHQFH�TXDOLI\LQJ�IRU�D�EORFN�H[HPSWLRQ�

,Q� WKH� )DU� (DVWHUQ� )UHLJKW� &RQIHUHQFH FDVH�� WKH� DSSOLFDQWV� PDLQWDLQHG� WKDW� WKHLU
DJUHHPHQW�ZDV�FRYHUHG�E\�$UWLFOH���RI�5HJXODWLRQ�1R���������DQG�WKDW� WKHUHIRUH� WKH
&RPPLVVLRQ� KDG� EHHQ� ZURQJ� WR� ILQG� WKDW� WKH� IL[LQJ� RI� SULFHV� IRU� LQODQG� LQWHUPRGDO
WUDQVSRUW� VHUYLFHV� FDPH� ZLWKLQ� WKH� VFRSH� RI� 5HJXODWLRQ� 1R� ��������� +RZHYHU�� WKH
&RXUW�IRXQG�WKDW�WKH�&RPPLVVLRQ�KDG�EHHQ�FRUUHFW� LQ�FRQVLGHULQJ�WKDW�WKH�SULFH�IL[LQJ
DJUHHPHQW�FRQFOXGHG�E\�WKH�)()&�PHPEHUV�IRU� LQODQG�WUDQVSRUW�VHUYLFHV�SURYLGHG� LQ
FRPELQDWLRQ�ZLWK� RWKHU� VHUYLFHV� DV� SDUW� RI� DQ� LQWHUPRGDO� WUDQVSRUW� RSHUDWLRQ� GLG� QRW
FRPH�ZLWKLQ� WKH�VFRSH�RI�5HJXODWLRQ�1R����������7KH�&RXUW�KHOG� WKDW� LW� LV�FOHDU�ERWK
IURP�WKH�ZRUGLQJ�RI�WKH�SURYLVLRQV�VHWWLQJ�RXW��ILUVW��WKH�VFRSH�RI�5HJXODWLRQ�1R��������
DQG��VHFRQG��WKH�DJUHHPHQWV�FRYHUHG�E\�WKH�H[HPSWLRQ�SURYLGHG�IRU�LQ�$UWLFOH���RI�WKH
UHJXODWLRQ�� DQG� IURP� WKH� WUDYDX[� SUpSDUDWRLUHV RI� WKDW� UHJXODWLRQ� DQG� D� &RXQFLO
GHFODUDWLRQ�RI�'HFHPEHU�������DV�ZHOO�DV�IURP�WKH�JHQHUDO�UXOHV�RI�LQWHUSUHWDWLRQ��WKDW
WKH�H[HPSWLRQ�ODLG�GRZQ�LQ�$UWLFOH���IRU�FHUWDLQ�DJUHHPHQWV�EHWZHHQ�PHPEHUV�RI�OLQHU
FRQIHUHQFHV�FDQQRW�DSSO\�WR�DQ�DJUHHPHQW�VXFK�DV�WKH�RQH�LQ�TXHVWLRQ�
�E��� &RQGLWLRQV�IRU�H[HPSWLRQ�XQGHU�$UWLFOH�������(&

7KH�IRXU�FRQGLWLRQV�IRU�H[HPSWLRQ��DQG�SDUWLFXODUO\�WKH�FRQGLWLRQ�UHTXLULQJ�WKDW�WKHUH�EH
QR�SRVVLELOLW\�RI�HOLPLQDWLQJ�FRPSHWLWLRQ�LQ�UHVSHFW�RI�D�VXEVWDQWLDO�SDUW�RI�WKH�SURGXFWV
LQ� TXHVWLRQ� �$UWLFOH� ������E�� (&�� ZHUH� WKH� VXEMHFW� RI� D� QXPEHU� RI� LQWHUHVWLQJ
REVHUYDWLRQV�LQ�WKH�7UDQV�$WODQWLF�$JUHHPHQW FDVH�ZLWK�UHJDUG�WR�ERWK�GHILQLWLRQ�RI�WKH
PDUNHW� DQG� WKH� FULWHULD� IRU� DVVHVVLQJ� WKH� SRVVLELOLW\� RI� HOLPLQDWLQJ� FRPSHWLWLRQ�
+RZHYHU��WKH�QHFHVVDU\�EUHYLW\�RI�WKLV�UHSRUW�SUHYHQWV�DQ\�GHWDLOHG�GLVFXVVLRQ�RI�WKRVH
PDWWHUV��ZKLFK�DUH�PHQWLRQHG�KHUH�VROHO\�WR�DOHUW�WKH�UHDGHU�WR�WKHP�

7KH�&RPPLVVLRQ
V�DVVHVVPHQW�RI�WKDW�FRQGLWLRQ�ZDV�DSSURYHG�E\�WKH�&RXUW� LQ�7UDQV�
$WODQWLF�$JUHHPHQW EXW�GHFODUHG�XQODZIXO�LQ�0��DQG�2WKHUV Y�&RPPLVVLRQ��,Q�WKH�ODWWHU
MXGJPHQW�� WKH� &RXUW� KHOG� WKDW� WKH� &RPPLVVLRQ� KDG� PDGH� D� PDQLIHVW� HUURU� LQ� LWV
DVVHVVPHQW� RI� ZKHWKHU� WKH� FRQGLWLRQ� KDG� EHHQ� PHW�� E\� GHWHUPLQLQJ� WKDW� WKH� VXE�
OLFHQVLQJ� VFKHPH� LQFOXGHG� LQ� WKH� DJUHHPHQWV� SXW� LQ� SODFH� E\� WKH� (XURSHDQ
%URDGFDVWLQJ�8QLRQ��(%8��JXDUDQWHHG�WKH�DFFHVV�RI�FRPSHWLWRUV�RI�WKDW�DVVRFLDWLRQ
V
PHPEHUV� WR� UHEURDGFDVWLQJ� ULJKWV� IRU� VSRUWLQJ� HYHQWV� ZKLFK� LWV�PHPEHUV� KDG� MRLQWO\
DFTXLUHG�� DQG� FRQVHTXHQWO\� DYRLGHG� WKH� HOLPLQDWLRQ� RI� FRPSHWLWLRQ� LQ� WKH� UHOHYDQW
SURGXFW�PDUNHW��7KH�GHFLVLRQ�JUDQWLQJ�DQ�LQGLYLGXDO�H[HPSWLRQ�ZDV�WKHUHIRUH�DQQXOOHG�
�F� )LQHV
�F��� $GPLQLVWUDWLYH�SURFHGXUH

,Q�VHYHUDO�RI�WKH�GLVWULFW�KHDWLQJ FDVHV��VHH�/5�$)����� Y�&RPPLVVLRQ DQG�$%%�$VHD
%URZQ�%RYHUL Y�&RPPLVVLRQ��� WKH�&RXUW� UHMHFWHG� D� SOHD� DOOHJLQJ� LQIULQJHPHQW� RI� WKH
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ULJKWV�RI�WKH�GHIHQFH�� LQ�ZKLFK�WKH�DSSOLFDQWV�FODLPHG�WKDW� WKH�&RPPLVVLRQ�KDG�JLYHQ
QR�LQGLFDWLRQ�LQ�LWV�VWDWHPHQW�RI�REMHFWLRQV�WKDW�LW�ZRXOG�FDOFXODWH�WKH�DPRXQW�RI�WKH�ILQH
LQ�DFFRUGDQFH�ZLWK�WKH�PHWKRG�VHW�RXW�LQ�LWV�JXLGHOLQHV� �� 7KH�&RXUW�KHOG�WKDW�ZKHUH�WKH
&RPPLVVLRQ�H[SUHVVO\�VWDWHV�LQ�LWV�VWDWHPHQW�RI�REMHFWLRQV�WKDW�LW�ZLOO�FRQVLGHU�ZKHWKHU
LW�LV�DSSURSULDWH�WR�LPSRVH�ILQHV�RQ�WKH�XQGHUWDNLQJV�FRQFHUQHG��DQG�LQGLFDWHV�WKH�PDLQ
IDFWXDO�DQG� OHJDO� FULWHULD� FDSDEOH�RI�JLYLQJ� ULVH� WR�D� ILQH��VXFK�DV� WKH�JUDYLW\�DQG� WKH
GXUDWLRQ� RI� WKH� DOOHJHG� LQIULQJHPHQW� DQG� ZKHWKHU� WKH� LQIULQJHPHQW� ZDV� FRPPLWWHG
µLQWHQWLRQDOO\�RU�QHJOLJHQWO\¶��LW�SURYLGHV�WKH�XQGHUWDNLQJV�FRQFHUQHG�ZLWK�WKH�QHFHVVDU\
PHDQV� WR�GHIHQG� WKHPVHOYHV�QRW�RQO\�DJDLQVW� WKH� ILQGLQJ�RI�DQ� LQIULQJHPHQW�EXW�DOVR
DJDLQVW�WKH�LPSRVLWLRQ�RI�D�ILQH��,W�IROORZV�WKDW��VR�IDU�DV�FRQFHUQV�GHWHUPLQDWLRQ�RI�WKH
DPRXQW� RI� WKH� ILQHV�� WKH� ULJKWV� RI� GHIHQFH� RI� WKH� XQGHUWDNLQJV� FRQFHUQHG� DUH
JXDUDQWHHG�EHIRUH�WKH�&RPPLVVLRQ�E\�YLUWXH�RI�WKH�IDFW�WKDW�WKH\�KDYH�WKH�RSSRUWXQLW\
WR�PDNH�VXEPLVVLRQV�RQ�WKH�GXUDWLRQ��WKH�JUDYLW\�DQG�WKH�DQWL�FRPSHWLWLYH�QDWXUH�RI�WKH
PDWWHUV� RI� ZKLFK� WKH\� DUH� DFFXVHG�� 7KH�&RXUW� FRQVLGHUHG� WKDW� WKH�&RPPLVVLRQ� KDG
IXOILOOHG�LWV�REOLJDWLRQV�LQ�WKDW�UHJDUG�
�F����$SSOLFDWLRQ�RI�WKH�JXLGHOLQHV�RQ�WKH�PHWKRG�RI�VHWWLQJ�ILQHV

,Q� WKH� GHFLVLRQ� ZKLFK� JDYH� ULVH� WR� WKH� GLVWULFW� KHDWLQJ FDVHV�� WKH� &RPPLVVLRQ� KDG
GHWHUPLQHG� WKH� ILQHV� LPSRVHG� RQ� WKH� XQGHUWDNLQJV� LQ� DFFRUGDQFH� ZLWK� WKH� JHQHUDO
PHWKRG�IRU�VHWWLQJ�ILQHV�GHVFULEHG�LQ�WKH�JXLGHOLQHV����

,Q� WKHLU� DFWLRQV� IRU� DQQXOPHQW� RI� WKH� GHFLVLRQ� LPSRVLQJ� WKH� ILQHV�� VHYHUDO� DSSOLFDQWV
UDLVHG�WKH�SOHD�XQGHU�$UWLFOH�����(&�WKDW�WKH�JXLGHOLQHV�ZHUH�XQODZIXO��,Q�WKH�ILUVW�VWDJH
RI�LWV�GHOLEHUDWLRQ��WKH�&RXUW�GHFODUHG�WKDW�SOHD�DGPLVVLEOH��UXOLQJ�WKDW�WKHUH�ZDV�D�GLUHFW
OHJDO�FRQQHFWLRQ�EHWZHHQ� WKH� LQGLYLGXDO�GHFLVLRQ�FRQWHVWHG�DQG� WKH�JHQHUDO�PHDVXUH
UHSUHVHQWHG� E\� WKH� JXLGHOLQHV�� ,Q� WKDW� UHJDUG�� WKH� &RXUW� IRXQG� WKDW� DOWKRXJK� WKH
JXLGHOLQHV�GR�QRW�FRQVWLWXWH�WKH�OHJDO�EDVLV�RI�D�GHFLVLRQ�LPSRVLQJ�D�ILQH�RQ�D�EXVLQHVV�
ZKLFK� LV� EDVHG� LQVWHDG� RQ� $UWLFOHV� �� DQG� ������ RI� 5HJXODWLRQ� 1R ���� �� WKH\� GR
GHWHUPLQH�� LQ� JHQHUDO� DQG� DEVWUDFW� WHUPV�� WKH� PHWKRG� ZKLFK� WKH� &RPPLVVLRQ� KDV
ERXQG�LWVHOI�WR�XVH�LQ�GHWHUPLQLQJ�WKH�ILQH�LPSRVHG�E\�WKDW�GHFLVLRQ�DQG��FRQVHTXHQWO\�
HQVXUH� OHJDO� FHUWDLQW\� IRU� XQGHUWDNLQJV� �VHH�� LQ� SDUWLFXODU�� +)%� DQG� 2WKHUV Y
&RPPLVVLRQ��� ,Q�D�VHFRQG�VWDJH�� WKH�&RXUW� UHMHFWHG�WKH�DSSOLFDQWV
�SOHDV�FKDOOHQJLQJ
WKH�OHJDOLW\�RI�WKRVH�JXLGHOLQHV��7ZR�RI�WKH�&RXUW
V�REVHUYDWLRQV�PHULW�DWWHQWLRQ�

)LUVW��WKH�&RXUW�KHOG�WKDW�WKH�&RPPLVVLRQ�LV�QRW�UHTXLUHG��ZKHQ�GHWHUPLQLQJ�WKH�DPRXQW
RI� ILQHV�E\� UHIHUHQFH� WR� WKH�JUDYLW\�DQG�GXUDWLRQ�RI� WKH� LQIULQJHPHQW�� WR� FDOFXODWH� WKH
ILQHV�RQ�WKH�EDVLV�RI�WKH�WXUQRYHU�RI�WKH�XQGHUWDNLQJV�FRQFHUQHG��RU�WR�HQVXUH��ZKHUH
�� *XLGHOLQHV�RQ�WKH�PHWKRG�RIVHWWLQJ�ILQHV�LPSRVHG�SXUVXDQW�WR�$UWLFOH�������RI�5HJXODWLRQ�1R����DQG

$UWLFOH�������RI�WKH�(&6&�7UHDW\��2-������&����S����
�� &LWHG�LQ�WKH�SUHFHGLQJ�IRRWQRWH�
�� 5HJXODWLRQ�1R����RI�WKH�&RXQFLO�RI���)HEUXDU\�������)LUVW�5HJXODWLRQ�LPSOHPHQWLQJ�$UWLFOHV����(&

DQG����(&��2-��(QJOLVK�6SHFLDO�(GLWLRQ������������S� ����
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ILQHV�DUH�LPSRVHG�RQ�D�QXPEHU�RI�XQGHUWDNLQJV�LQYROYHG�LQ�WKH�VDPH�LQIULQJHPHQW��WKDW
WKH� ILQDO� DPRXQWV� RI� WKH� ILQHV� UHVXOWLQJ� IURP� LWV� FDOFXODWLRQV� IRU� WKH� XQGHUWDNLQJV
FRQFHUQHG�UHIOHFW�DQ\�GLVWLQFWLRQ�EHWZHHQ�WKHP�LQ�WHUPV�RI�WKHLU�RYHUDOO�WXUQRYHU�RU�WKHLU
WXUQRYHU�LQ�WKH�UHOHYDQW�SURGXFW�PDUNHW�

6HFRQG�� $UWLFOH� ������ RI� 5HJXODWLRQ� 1R ���� LQ� SURYLGLQJ� WKDW� WKH� &RPPLVVLRQ� PD\
LPSRVH� ILQHV� RI� XS� WR� ���� RI� WXUQRYHU� LQ� WKH� SUHFHGLQJ� ILQDQFLDO� \HDU� IRU� HDFK
XQGHUWDNLQJ�ZKLFK�KDV�SDUWLFLSDWHG�LQ�WKH�LQIULQJHPHQW��UHTXLUHV�WKDW�WKH�ILQH�HYHQWXDOO\
LPSRVHG�RQ�DQ�XQGHUWDNLQJ�EH�UHGXFHG�LI�LW�H[FHHGV�����RI�LWV�WXUQRYHU��LQGHSHQGHQWO\
RI�WKH�LQWHUPHGLDWH�VWDJHV�LQ�WKH�FDOFXODWLRQ�LQWHQGHG�WR�WDNH�WKH�JUDYLW\�DQG�GXUDWLRQ�RI
WKH� LQIULQJHPHQW� LQWR� DFFRXQW�� &RQVHTXHQWO\�� WKDW� SURYLVLRQ� GRHV� QRW� SURKLELW� WKH
&RPPLVVLRQ�IURP�UHIHUULQJ��GXULQJ�LWV�FDOFXODWLRQ��WR�DQ�LQWHUPHGLDWH�DPRXQW�H[FHHGLQJ
���� RI� WKH� WXUQRYHU� RI� WKH� XQGHUWDNLQJ� FRQFHUQHG�� SURYLGHG� WKDW� WKH� ILQH� HYHQWXDOO\
LPSRVHG�RQ�WKH�XQGHUWDNLQJ�GRHV�QRW�H[FHHG�WKDW�PD[LPXP�OLPLW�� ,Q�VXFK�D�FDVH��WKH
&RPPLVVLRQ�FDQQRW�EH�FULWLFLVHG�EHFDXVH�FHUWDLQ�IDFWRUV�WDNHQ�LQWR�FRQVLGHUDWLRQ�LQ�LWV
FDOFXODWLRQ��VXFK�DV�GXUDWLRQ�RU�PLWLJDWLQJ�RU�DJJUDYDWLQJ�FLUFXPVWDQFHV��GR�QRW�DIIHFW
WKH� ILQDO� DPRXQW� RI� WKH� ILQH�� VLQFH� WKDW� LV� WKH� FRQVHTXHQFH� RI� WKH� SURKLELWLRQ� RQ
H[FHHGLQJ�����RI�WKH�WXUQRYHU�RI�WKH�XQGHUWDNLQJ�FRQFHUQHG��ODLG�GRZQ�LQ�$UWLFOH������
RI�5HJXODWLRQ�1R ���
�F��� 6HWWLQJ�RI�ILQHV

,W�LV�FOHDU�IURP�WKH�GLVWULFW�KHDWLQJ FDVHV�WKDW�WKH�&RPPLVVLRQ�LV�UHTXLUHG�WR�REVHUYH�WKH
JHQHUDO� &RPPXQLW\� ODZ� SULQFLSOH� RI� QRQ�UHWURDFWLYLW\� LQ� DQ\� DGPLQLVWUDWLYH� SURFHGXUH
FDSDEOH�RI�OHDGLQJ�WR�ILQHV�XQGHU�WKH�7UHDW\�UXOHV�RQ�FRPSHWLWLRQ��HYHQ�WKRXJK�$UWLFOH
������ RI� 5HJXODWLRQ� 1R ��� SURYLGHV� WKDW� &RPPLVVLRQ� GHFLVLRQV� LPSRVLQJ� ILQHV� IRU
LQIULQJHPHQW� RI� FRPSHWLWLRQ� ODZ� DUH� QRW� RI� D� FULPLQDO� QDWXUH�� 2EVHUYDQFH� RI� WKDW
SULQFLSOH� UHTXLUHV� WKDW� WKH� ILQHV� LPSRVHG� RQ� DQ� XQGHUWDNLQJ� IRU� LQIULQJLQJ� WKH
FRPSHWLWLRQ�UXOHV�FRUUHVSRQG�WR�WKRVH�ODLG�GRZQ�DW�WKH�WLPH�ZKHQ�WKH�LQIULQJHPHQW�ZDV
FRPPLWWHG��7KDW�ZDV�VR�LQ�WKH�GLVWULFW�KHDWLQJ�FDVHV��LQ�WKDW�WKH�JXLGHOLQHV�ZKLFK�ZHUH
DSSOLHG�LQ�FDOFXODWLQJ�WKH�ILQHV�GLG�QRW�JR�EH\RQG�WKH�OHJDO�IUDPHZRUN�IRU�WKH�ILQHV�VHW
RXW� LQ� $UWLFOH� ��� RI� 5HJXODWLRQ� 1R� ���� ZKLFK� ZDV� DGRSWHG� EHIRUH� WKH� LQIULQJHPHQW
VWDUWHG� �VHH�� LQ� SDUWLFXODU�� /5� $)� ���� Y� &RPPLVVLRQ DQG� 'DQVN� 5¡ULQGXVWUL Y
&RPPLVVLRQ��

,Q� LWV� µGLVWULFW� KHDWLQJ¶� GHFLVLRQ�� WKH� &RPPLVVLRQ� KDG�� IRU� HDFK� RI� WKH� DSSOLFDQW
XQGHUWDNLQJV��DSSOLHG�WKH�JXLGHOLQHV�LQ�RUGHU�WR�FDOFXODWH�WKH�DPRXQW�RI�WKH�ILQH��([FHSW
ZLWK� UHJDUG� WR� RQH� HUURU� ZKLFK� LW� FRQILUPHG� LQ�6LJPD� 7HFQRORJLH Y�&RPPLVVLRQ�� WKH
&RXUW�UHMHFWHG�WKH�DSSOLFDQWV
�FRPSODLQWV�UHODWLQJ�WR�WKH�ZD\�LQ�ZKLFK�WKH�&RPPLVVLRQ
DVVHVVHG�PLWLJDWLQJ�RU�DJJUDYDWLQJ�FLUFXPVWDQFHV�
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,Q� WKH� µGLVWULFW� KHDWLQJ¶� GHFLVLRQ�� WKH� &RPPLVVLRQ� DOVR� DSSOLHG� WKH� OHQLHQF\� QRWLFH� ��

7KH�ZD\�LQ�ZKLFK�WKDW�QRWLFH�ZDV�DSSOLHG�ZDV�FKDOOHQJHG�E\�WKH�XQGHUWDNLQJV��ZKLFK
HVVHQWLDOO\�SOHDGHG� WKDW� WKH\�GHVHUYHG�D�JUHDWHU� UHGXFWLRQ� LQ� WKH� ILQH� WKDQ�KDG�EHHQ
DFFRUGHG�WR�WKHP��$%%
V�SOHD�ZDV�DFFHSWHG��WKH�&RXUW�UXOLQJ�WKDW�WKH�SULQFLSOH�RI�HTXDO
WUHDWPHQW� LV� LQIULQJHG� ZKHUH� WKH� &RPPLVVLRQ�� DIWHU� H[SUHVVO\� DFNQRZOHGJLQJ� LQ� LWV
GHFLVLRQ� WKDW� DQ� XQGHUWDNLQJ� KDV� GLVWLQJXLVKHG� LWVHOI� IURP� WKH� RWKHU� XQGHUWDNLQJV� LQ
TXHVWLRQ�E\�QRW�GLVSXWLQJ�WKH�PDLQ�IDFWV��GRHV�QRW�GLIIHUHQWLDWH�WKH�UHGXFWLRQ�JUDQWHG�WR
WKDW�XQGHUWDNLQJ�IRU�LWV�FRRSHUDWLRQ�GXULQJ�WKH�LQYHVWLJDWLRQ�IURP�WKH�UHGXFWLRQ�JUDQWHG
WR�WKH�RWKHU�XQGHUWDNLQJV��7KH�&RXUW�WKHUHIRUH�UHGXFHG�WKH�ILQH�LPSRVHG�RQ�$%%�IURP
(85����PLOOLRQ�WR�(85����PLOOLRQ��$%%�$VHD�%URZQ�%RYHUL Y�&RPPLVVLRQ��

:KLOH� WKDW� SOHD� PD\� KDYH� KDG� YDU\LQJ� GHJUHHV� RI� VXFFHVV�� LW� LV� KRZHYHU� QRZ
HVWDEOLVKHG��VHH��LQWHU�DOLD��/5�$)����� Y�&RPPLVVLRQ��WKDW�WKH�OHQLHQF\�QRWLFH�FUHDWHV
OHJLWLPDWH� H[SHFWDWLRQV� RQ� ZKLFK� SDUWLHV� ZLVKLQJ� WR� LQIRUP� WKH� &RPPLVVLRQ� RI� WKH
H[LVWHQFH�RI�D�FDUWHO�UHO\��,Q�WKH�OLJKW�RI�WKH�OHJLWLPDWH�H[SHFWDWLRQ�ZKLFK�XQGHUWDNLQJV
ZLVKLQJ� WR� FRRSHUDWH� ZLWK� WKH� &RPPLVVLRQ� DUH� DEOH� WR� GHULYH� IURP� WKDW� QRWLFH�� WKH
&RPPLVVLRQ�LV�REOLJHG�WR�FRPSO\�ZLWK�LW�ZKHQ�DVVHVVLQJ�DQ�XQGHUWDNLQJ
V�FRRSHUDWLRQ
IRU�WKH�SXUSRVH�RI�VHWWLQJ�WKH�ILQH�

)LQDOO\�� DVLGH� IURP� WKH� &RXUW
V� REVHUYDWLRQV� UHJDUGLQJ� WKH� FLUFXPVWDQFHV� LQ� ZKLFK
FRPSDQLHV� LQ� D� JURXS�PD\� EH� KHOG� MRLQWO\� DQG� VHYHUDOO\� OLDEOH� IRU� SD\PHQW� RI� D� ILQH
LPSRVHG�RQ�WKH�JURXS��WKH�MXGJPHQW�LQ�+)%�DQG�2WKHUV Y�&RPPLVVLRQ HVWDEOLVKHV�WKDW
MRLQW�DQG�VHYHUDO�OLDELOLW\�GRHV�QRW�LPSO\��DV�UHJDUGV�DSSOLFDWLRQ�RI�WKH�PD[LPXP�DPRXQW
RI�����RI�WXUQRYHU� ODLG�GRZQ�LQ�$UWLFOH�������RI�5HJXODWLRQ�1R����� WKDW�WKH�DPRXQW�RI
WKH�ILQH�LV�OLPLWHG��IRU�WKH�FRPSDQLHV�KHOG�MRLQWO\�OLDEOH��WR�����RI�WKH�WXUQRYHU�DFKLHYHG
E\�HDFK�RI�WKRVH�FRPSDQLHV�GXULQJ�WKH�ODVW�ILQDQFLDO�\HDU���7KH�OLPLW�RI�����RI�WXUQRYHU
IRU�WKH�SXUSRVHV�RI�WKDW�SURYLVLRQ�PXVW�EH�FDOFXODWHG�RQ�WKH�EDVLV�RI�WKH�WRWDO�WXUQRYHU
RI�DOO�WKH�FRPSDQLHV�FRQVWLWXWLQJ�WKH�HFRQRPLF�HQWLW\�DFWLQJ�DV�DQ�µXQGHUWDNLQJ¶�IRU�WKH
SXUSRVHV�RI�$UWLFOH����(&��$FFRUGLQJO\��LQ�WKH�FDVH�RI�DQ�µXQGHUWDNLQJ¶�FRQVWLWXWHG�E\�D
JURXS�RI�FRPSDQLHV�DFWLQJ�DV�D�VLQJOH�HFRQRPLF�XQLW��RQO\� WKH�DJJUHJDWH� WXUQRYHU�RI
WKH�FRPSRQHQW�FRPSDQLHV�FDQ�FRQVWLWXWH�DQ�LQGLFDWLRQ�RI�WKH�VL]H�DQG�HFRQRPLF�SRZHU
RI�WKH�XQGHUWDNLQJ�
�F��� ([HUFLVH�RI�WKH�&RXUW
V�XQOLPLWHG�MXULVGLFWLRQ

,Q� WKH� H[HUFLVH� RI� LWV� XQOLPLWHG� MXULVGLFWLRQ�ZLWKLQ� WKH�PHDQLQJ�RI� $UWLFOH� ����(&� DQG
$UWLFOH� ��� RI� 5HJXODWLRQ� 1R� ���� WKH� &RXUW�� GHVSLWH� ILQGLQJ� WKDW� WKH� &RPPLVVLRQ� KDG
PDGH�DQ�HUURU�RI�DVVHVVPHQW�LQ�ILQGLQJ�WKDW�'DQVN�5¡ULQGXVWUL�KDG�SDUWLFLSDWHG�LQ�WKH
FDUWHO� LQ� WKH�GLVWULFW�KHDWLQJ�SLSHV�VHFWRU�GXULQJ� WKH�SHULRG�EHWZHHQ�$SULO� DQG�$XJXVW
������ DQG� DQQXOOLQJ� WKH� &RPPLVVLRQ
V� GHFLVLRQ� LQ� WKDW� UHJDUG�� GLG� QRW� UHGXFH� WKH
�� &RPPLVVLRQ�QRWLFH�RI����-XO\������RQ�WKH�QRQ�LPSRVLWLRQ�RU�UHGXFWLRQ�RI�ILQHV�LQ�FDUWHO�FDVHV��2-

�����& �����S� ����,Q�/|JVW|U�5|U Y�&RPPLVVLRQ��WKH�&RXUW�H[SUHVVO\�KHOG�WKDW�WKDW�QRWLFH�GLG�QRW�JR
EH\RQG�WKH�VFRSH�RI�WKH�OHJDO�IUDPHZRUN�ODLG�GRZQ�E\�$UWLFOH�������RI�5HJXODWLRQ�1R����
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DPRXQW� RI� WKH� ILQH�� ,W� IRXQG� WKDW�� KDYLQJ� UHJDUG� WR� WKH� FDOFXODWLRQV� WR� EH� PDGH� LQ
UHVSHFW�RI�WKH�DJJUDYDWLQJ�FLUFXPVWDQFHV�DQG�LQ�DSSOLFDWLRQ�RI�WKH�OHQLHQF\�QRWLFH��DQG
DOVR�WR�WKH�OLPLW�RI�����RI�WXUQRYHU�DFKLHYHG�E\�WKH�XQGHUWDNLQJ�FRQFHUQHG�GXULQJ�WKH
SUHYLRXV�ILQDQFLDO�\HDU��DV�SURYLGHG�IRU�LQ�$UWLFOH�������RI�5HJXODWLRQ�1R ����WKH�DPRXQW
RI�WKH�ILQH�WR�EH�LPSRVHG�RQ�WKH�DSSOLFDQW�ZDV�WKH�VDPH�DV�WKH�DPRXQW�VWDWHG� LQ�WKH
GHFLVLRQ��'DQVN�5¡ULQGXVWUL Y�&RPPLVVLRQ���%\�FRQWUDVW��DV� WKH�&RPPLVVLRQ�KDG�QRW
HVWDEOLVKHG�WKDW�6LJPD�7HFQRORJLH�SDUWLFLSDWHG�LQ�D�FDUWHO�FRYHULQJ�WKH�HQWLUH�FRPPRQ
PDUNHW�DQG��DFFRUGLQJO\�� WKDW�XQGHUWDNLQJ�FRXOG�EH�KHOG� OLDEOH�RQO\� IRU�SDUWLFLSDWLRQ� LQ
WKH� DJUHHPHQW� UHODWLQJ� WR� WKH� ,WDOLDQ� PDUNHW�� WKH� &RXUW� UHGXFHG� LWV� ILQH� IURP� (85
��� ����WR�(85���� ����

6WRUD� .RSSDUEHUJV� %HUJVODJV Y� &RPPLVVLRQ UDLVHG� WKH� TXHVWLRQ� ZKHWKHU�� ZKHUH� D
FDVH�KDV�EHHQ�UHIHUUHG�EDFN�E\� WKH�&RXUW�RI�-XVWLFH�WR� WKH�&RXUW�RI�)LUVW� ,QVWDQFH� LQ
RUGHU�IRU�LW�WR�GHWHUPLQH�WKH�DPRXQW�RI�WKH�ILQH�WR�EH�LPSRVHG�RQ�DQ�XQGHUWDNLQJ�ZKRVH
DSSHDO�ZDV�JUDQWHG�E\�WKH�&RXUW�RI�-XVWLFH��LW�LV�QHFHVVDU\�WR�UHFRQVLGHU�WKH�VL]H�RI�WKH
UHGXFWLRQ� LQ� ILQH� JUDQWHG� WR� WKH� XQGHUWDNLQJ� E\� WKH� &RPPLVVLRQ� LQ� UHFRJQLWLRQ� RI� LWV
FRRSHUDWLRQ�LQ�WKH�DGPLQLVWUDWLYH�SURFHGXUH��,Q�WKDW�UHJDUG��WKH�&RXUW�RI�)LUVW�,QVWDQFH
FRQVLGHUHG��LQ�WKH�H[HUFLVH�RI� LWV�XQOLPLWHG�MXULVGLFWLRQ��WKDW�WKHUH�ZDV�QR�QHHG�� LQ�WKLV
UHIHUHQFH� EDFN� WR� LW�� WR� UHH[DPLQH� WKH� VL]H� RI� WKH� UHGXFWLRQ�� � 7KH� ULVN� WKDW� DQ
XQGHUWDNLQJ� ZKLFK� KDV� EHHQ� JUDQWHG� D� UHGXFWLRQ� LQ� LWV� ILQH� LQ� H[FKDQJH� IRU� LWV
FRRSHUDWLRQ�ZLOO�VXEVHTXHQWO\�VHHN�DQQXOPHQW�RI�WKH�GHFLVLRQ�ILQGLQJ�WKH�LQIULQJHPHQW
RI�WKH�FRPSHWLWLRQ�UXOHV�DQG�LPSRVLQJ�D�SHQDOW\�RQ�WKH�XQGHUWDNLQJ�UHVSRQVLEOH�IRU�WKH
LQIULQJHPHQW��DQG�ZLOO�VXFFHHG�EHIRUH�WKH�&RXUW�RI�)LUVW�,QVWDQFH�RU�EHIRUH�WKH�&RXUW�RI
-XVWLFH�RQ�DSSHDO�� LV�D�QRUPDO�FRQVHTXHQFH�RI�WKH�H[HUFLVH�RI�WKH�UHPHGLHV�SURYLGHG
IRU�LQ�WKH�7UHDW\�DQG�WKH�6WDWXWH�RI�WKH�&RXUW�RI�-XVWLFH��$FFRUGLQJO\��WKH�PHUH�IDFW�WKDW
DQ�XQGHUWDNLQJ�ZKLFK�KDV�FRRSHUDWHG�ZLWK�WKH�&RPPLVVLRQ�DQG�ZKLFK�IRU�WKDW�UHDVRQ
KDV�EHHQ�JUDQWHG�D�UHGXFWLRQ�LQ�LWV�ILQH�KDV�VXFFHVVIXOO\�FKDOOHQJHG�WKH�GHFLVLRQ�EHIRUH
WKH� &RPPXQLW\� MXGLFDWXUH� FDQQRW� MXVWLI\� D� IUHVK� UHYLHZ� RI� WKH� VL]H� RI� WKH� UHGXFWLRQ
JUDQWHG�WR�LW�

)LQDOO\��LQ�WKH�)DU�(DVWHUQ�)UHLJKW�&RQIHUHQFH FDVH��DOWKRXJK�WKH�&RXUW�UHMHFWHG�DOO�WKH
VXEVWDQWLYH� DQG�SURFHGXUDO� SOHDV�� LW� KHOG�� LQ� WKH� H[HUFLVH� RI� LWV� XQOLPLWHG� MXULVGLFWLRQ�
WKDW� LQ� WKH� OLJKW� RI� DOO� WKH� FLUFXPVWDQFHV� RI� WKDW� FDVH� WKHUH� ZDV� MXVWLILFDWLRQ� IRU� QRW
LPSRVLQJ� ILQHV� RQ� WKH� DSSOLFDQW� XQGHUWDNLQJV�� ,W� WKHUHIRUH� DQQXOOHG� WKH� DUWLFOH� RI� WKH
FRQWHVWHG�GHFLVLRQ�ZKLFK�LPSRVHG�D�WRNHQ�ILQH�RQ�HDFK�RI�WKHP�

�� $UWLFOH����(&

,Q�&DVH�7��������836�(XURSH Y�&RPPLVVLRQ >����@�(&5�,,�������WKH�&RXUW�XSKHOG�D
&RPPLVVLRQ�GHFLVLRQ�UHMHFWLQJ�D�FRPSODLQW�E\�8QLWHG�3DUFHO�6HUYLFH�(XURSH�DOOHJLQJ�
LQWHU�DOLD��WKDW�'HXWVFKH�3RVW�KDG�EHHQ�LQ�D�SRVLWLRQ�WR�DFTXLUH�LWV�VKDUHV�LQ�'+/�RQO\
WKURXJK�LWV�SURILWV�RQ�WKH�UHVHUYHG�SRVWDO�PDUNHW��LQ�EUHDFK�RI�$UWLFOH����(&�
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��

7KH�&RXUW�KHOG� WKDW�� LQ� WKH�DEVHQFH�RI�DQ\�HYLGHQFH� WR�VKRZ� WKDW� WKH� IXQGV�XVHG�E\
'HXWVFKH�3RVW�IRU�WKH�DFTXLVLWLRQ�LQ�TXHVWLRQ�GHULYHG�IURP�DEXVLYH�SUDFWLFHV�RQ�LWV�SDUW
LQ� WKH� UHVHUYHG� OHWWHU�PDUNHW�� WKH�PHUH� IDFW� WKDW� LW� XVHG� WKRVH� IXQGV� WR� DFTXLUH� MRLQW
FRQWURO�RI�DQ�XQGHUWDNLQJ�DFWLYH�LQ�D�QHLJKERXULQJ�PDUNHW�RSHQ�WR�FRPSHWLWLRQ�GLG�QRW�LQ
LWVHOI�� HYHQ� LI� WKH�VRXUFH�RI� WKRVH� IXQGV�ZDV� WKH� UHVHUYHG�PDUNHW�� UDLVH� DQ\�SUREOHP
IURP� WKH� VWDQGSRLQW� RI� WKH� FRPSHWLWLRQ� UXOHV� DQG� WKHUHIRUH� FRXOG� QRW� FRQVWLWXWH� DQ
LQIULQJHPHQW�RI�$UWLFOH ���(&�RU�JLYH�ULVH�WR�DQ�REOLJDWLRQ�RQ�WKH�SDUW�RI�WKH�&RPPLVVLRQ
WR�H[DPLQH�WKH�VRXUFH�RI�WKRVH�IXQGV�LQ�WKH�OLJKW�RI�WKDW�DUWLFOH�

�� 5HJXODWLRQ�1R��������

,Q� WKH� ILHOG� RI� FRQFHQWUDWLRQV� RI� XQGHUWDNLQJV�� WKH� &RXUW� GHOLYHUHG� VL[� MXGJPHQWV
DQQXOOLQJ�GHFLVLRQV��ZKLFK�FDQ�EH�GLYLGHG�LQWR�WZR�JURXSV�DFFRUGLQJ�WR�ZKHWKHU�RU�QRW
WKH� &RPPLVVLRQ� GHFLVLRQ� ZKLFK� JDYH� ULVH� WR� WKH� OHJDO� DFWLRQ� SURKLELWHG� WKH
FRQFHQWUDWLRQ�LQ�TXHVWLRQ�
�D� $FWLRQV�IRU�DQQXOPHQW�RI�GHFLVLRQV�SURKLELWLQJ�D�FRQFHQWUDWLRQ

5XOLQJ� LQ� WZR� H[SHGLWHG� FDVHV�� ODVWLQJ� WHQ� DQG� QLQH� PRQWKV� UHVSHFWLYHO\�� WKH� &RXUW
DQQXOOHG�WKH�&RPPLVVLRQ�GHFLVLRQV�SURKLELWLQJ�FRQFHQWUDWLRQV�EHWZHHQ��ILUVW��6FKQHLGHU
(OHFWULF� DQG� /HJUDQG� �MXGJPHQW� RI� ��� 2FWREHU� ����� LQ� &DVH� 7�������� 6FKQHLGHU
(OHFWULF Y�&RPPLVVLRQ�� QRW� \HW� SXEOLVKHG� LQ� WKH�(&5�� DQG�� VHFRQG�� 7HWUD� /DYDO� DQG
6LGHO��MXGJPHQW�RI����2FWREHU������LQ�&DVH�7������7HWUD�/DYDO Y�&RPPLVVLRQ��QRW�\HW
SXEOLVKHG� LQ� WKH� (&5�� XQGHU� DSSHDO�� &DVH� &������� 3��� $V� D� FRQVHTXHQFH�� LW� DOVR
DQQXOOHG�WKH�GHFLVLRQV�RUGHULQJ�WKH�VHSDUDWLRQ�RI�WKRVH�XQGHUWDNLQJV��MXGJPHQW�RI���
2FWREHU������LQ�&DVH�7�������6FKQHLGHU�(OHFWULF Y�&RPPLVVLRQ��QRW�\HW�SXEOLVKHG� LQ
WKH� (&5�� DQG� MXGJPHQW� RI� � ��� 2FWREHU� ����� LQ� &DVH� 7������� 7HWUD� /DYDO Y
&RPPLVVLRQ��QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��XQGHU�DSSHDO��&DVH�&�������3��� ��

6LPLODUO\�� LQ� &DVH� 7�������� $LUWRXUV Y� &RPPLVVLRQ >����@� (&5� ,,������� WKH� &RXUW
DQQXOOHG�WKH�GHFLVLRQ�SURKLELWLQJ�$LUWRXUV�IURP�DFTXLULQJ�)LUVW�&KRLFH�

7KH�UHDVRQV�IRU�WKH�&RPPLVVLRQ
V�SURKLELWLRQ�RI�WKRVH�WUDQVDFWLRQV�ZHUH�UHODWHG�WR�WKH
W\SH�RI� FRQFHQWUDWLRQ�DW� LVVXH��D�KRUL]RQWDO� FRQFHQWUDWLRQ�FUHDWLQJ�RU� VWUHQJWKHQLQJ�D
GRPLQDQW�SRVLWLRQ��6FKQHLGHU�(OHFWULF Y�&RPPLVVLRQ��RU�D�FROOHFWLYH�GRPLQDQW�SRVLWLRQ
�$LUWRXUV Y�&RPPLVVLRQ�� RQ� RQH� RU�PRUH� WKDQ�RQH�PDUNHW�� DQG� D� FRQJORPHUDWH�W\SH
FRQFHQWUDWLRQ�FUHDWLQJ�D�GRPLQDQW�SRVLWLRQ�RQ�D�GLIIHUHQW�PDUNHW�IURP�WKH�RQH�RQ�ZKLFK
WKH�SXUFKDVHU�LV�DFWLYH�DQG�UHLQIRUFLQJ�LWV�GRPLQDQW�SRVLWLRQ�RQ�LWV�SUH�H[LVWLQJ�PDUNHW
�7HWUD�/DYDO Y�&RPPLVVLRQ���DOO�KDYLQJ�WKH�HIIHFW�RI�VLJQLILFDQWO\�UHVWULFWLQJ�FRPSHWLWLRQ�
�� ,W� VKRXOG� EH� SRLQWHG� RXW� WKDW� WKH� SXEOLF� H[FKDQJH� RIIHU� DQG� SXEOLF� ELG� IRU� VKDUHV� ODXQFKHG� E\

6FKQHLGHU�DQG�7HWUD�/DYDO�UHVSHFWLYHO\�KDG�DOUHDG\�EHHQ�LPSOHPHQWHG��DV�SHUPLWWHG�E\�$UWLFOH�����
RI�5HJXODWLRQ�1R���������
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(VVHQWLDOO\�� LW� LV� FOHDU� IURP� WKRVH� FDVHV� WKDW� ZKLOH� WKH� &RXUW� WRRN� WKH� YLHZ� WKDW� WKH
&RPPLVVLRQ
V� DVVHVVPHQWV� ZHUH� QRW� EDVHG� RQ� HYLGHQFH� ILUP� HQRXJK� WR� SURYLGH
JURXQGV�IRU�WKH�SURKLELWLRQV�LQ�TXHVWLRQ��LW�DSSURYHG�WKH�EDVLF�DSSURDFK�DGRSWHG�E\�WKH
&RPPLVVLRQ� ZLWK� UHJDUG� WR� ERWK� WKH� SRVVLELOLW\� RI� SURKLELWLQJ� FRQFHQWUDWLRQV� ZKLFK
ZRXOG�FUHDWH�D�FROOHFWLYH�GRPLQDQW�SRVLWLRQ�DQG�WKH�SRZHU�WR�FRQWURO�FRQJORPHUDWH�W\SH
FRQFHQWUDWLRQV�� (DFK� RI� WKH� FDVHV� UHIHUUHG� WR� DERYH� ZLOO� EH� LQGLYLGXDOO\� GLVFXVVHG
EHORZ�
�D��� $LUWRXUV Y�&RPPLVVLRQ

,Q� LWV� GHFLVLRQ� RI� ��� 6HSWHPEHU� ����� SURKLELWLQJ� $LUWRXUV�� D� FRPSDQ\� ZKRVH� PDLQ
DFWLYLW\� LV�DV�D� WRXU�RSHUDWRU�DQG�VXSSOLHU�RI�SDFNDJH�KROLGD\V�� IURP�DFTXLULQJ�DOO� WKH
VKDUHV� LQ�RQH�RI� LWV� FRPSHWLWRUV��)LUVW�&KRLFH� �� WKH�&RPPLVVLRQ�KDG� WDNHQ� WKH� YLHZ
WKDW�ZHUH�WKH�LQWHQGHG�WUDQVDFWLRQ�WR�EH�HIIHFWHG�LW�ZRXOG�FUHDWH�D�FROOHFWLYH�GRPLQDQW
SRVLWLRQ LQ� WKH�8QLWHG�.LQJGRP�PDUNHW� IRU� VKRUW�KDXO� IRUHLJQ�SDFNDJH�KROLGD\V�ZKLFK
ZRXOG�VLJQLILFDQWO\�LPSHGH�FRPSHWLWLRQ�LQ�WKH�FRPPRQ�PDUNHW�

$LUWRXUV� SULQFLSDOO\� VXEPLWWHG� WKDW� LW� KDG� QRW� EHHQ� DGHTXDWHO\� VKRZQ� WKDW� LI� WKH
WUDQVDFWLRQ�KDG�EHHQ�DXWKRULVHG� LW�ZRXOG�KDYH� UHVXOWHG� LQ� WKH�FUHDWLRQ�RI�D�FROOHFWLYH
GRPLQDQW� SRVLWLRQ� �VKDUHG� DPRQJ� $LUEXV� DQG� )LUVW� &KRLFH�� WKH� SDUWLHV� WR� WKH
FRQFHQWUDWLRQ�� DQG� 7KRPVRQ� DQG� 7KRPDV� &RRN�� WKH� WZR� UHPDLQLQJ� ODUJH� WRXU
RSHUDWRUV��UHVWULFWLYH�RI�FRPSHWLWLRQ��7KH�&RXUW�KHOG�WKDW�WKDW�SOHD�ZDV�IRXQGHG�

)LUVW�RI�DOO��WKH�&RXUW�VHW�RXW�WKH�WKUHH�FRQGLWLRQV�ZKLFK�DUH�QHFHVVDU\�IRU�D�ILQGLQJ�WKDW
D�FRQFHQWUDWLRQ�ZLOO�UHVXOW�LQ�D�FROOHFWLYH�GRPLQDQW�SRVLWLRQ�UHVWULFWLYH�RI�FRPSHWLWLRQ�IRU
WKH�SXUSRVHV�RI�$UWLFOH������RI�5HJXODWLRQ�1R����������DQG�DW�WKH�VDPH�WLPH�FRQILUPHG
WKDW�D�WUDQVDFWLRQ�ZKLFK�ZRXOG�UHVXOW�LQ�VXFK�D�GRPLQDQW�SRVLWLRQ�PD\�EH�SURKLELWHG�

)LUVW��HDFK�PHPEHU�RI� WKH�GRPLQDQW�ROLJRSRO\�PXVW�EH� LQ�D�SRVLWLRQ� WR�NQRZ�KRZ� WKH
RWKHU�PHPEHUV�DUH�EHKDYLQJ�LQ�RUGHU�WR�PRQLWRU�ZKHWKHU�RU�QRW�WKH\�DUH�DGRSWLQJ�WKH
FRPPRQ� SROLF\�� ,W� LV� QRW� HQRXJK� IRU� HDFK� PHPEHU� RI� WKH� GRPLQDQW� ROLJRSRO\� WR� EH
DZDUH� WKDW� LQWHUGHSHQGHQW�PDUNHW�FRQGXFW� LV�SURILWDEOH� IRU�DOO� RI� WKHP��HDFK�PHPEHU
PXVW� DOVR� KDYH� D� PHDQV� RI� NQRZLQJ� ZKHWKHU� WKH� RWKHU� RSHUDWRUV� DUH� DGRSWLQJ� WKH
VDPH�VWUDWHJ\�DQG�ZKHWKHU�WKH\�DUH�PDLQWDLQLQJ�LW��7KHUH�PXVW�WKHUHIRUH�EH�VXIILFLHQW
PDUNHW�WUDQVSDUHQF\�IRU�DOO�PHPEHUV�RI�WKH�GRPLQDQW�ROLJRSRO\�WR�EH�DZDUH��VXIILFLHQWO\
SUHFLVHO\� DQG� TXLFNO\�� RI� WKH� ZD\� LQ� ZKLFK� WKH� RWKHU� PHPEHUV
� PDUNHW� FRQGXFW� LV
HYROYLQJ�

�� &RPPLVVLRQ� 'HFLVLRQ� ���������(&� RI� ��� 6HSWHPEHU� ����� GHFODULQJ� D� FRQFHQWUDWLRQ� WR� EH
LQFRPSDWLEOH�ZLWK� WKH� FRPPRQ�PDUNHW� DQG� WKH�(($�$JUHHPHQW� �&DVH� ,9�0������F $LUWRXUV�)LUVW
&KRLFH���2-������/ ����S� ���
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6HFRQG��WKH�VLWXDWLRQ�RI�WDFLW�FRRUGLQDWLRQ�PXVW�EH�VXVWDLQDEOH�RYHU�WLPH��WKDW�LV�WR�VD\�
WKHUH�PXVW�EH�DQ� LQFHQWLYH�QRW�WR�GHSDUW�IURP�WKH�FRPPRQ�SROLF\�RQ�WKH�PDUNHW�� ,W� LV
RQO\�LI�DOO�WKH�PHPEHUV�RI�WKH�GRPLQDQW�ROLJRSRO\�PDLQWDLQ�WKH�SDUDOOHO�FRQGXFW�WKDW�DOO
FDQ�EHQHILW��7KH�QRWLRQ�RI�UHWDOLDWLRQ�LQ�UHVSHFW�RI�FRQGXFW�GHYLDWLQJ�IURP�WKH�FRPPRQ
SROLF\� LV� WKXV� LQKHUHQW� LQ� WKLV� FRQGLWLRQ��7KH�&RPPLVVLRQ�PXVW� QRW� QHFHVVDULO\� SURYH
WKDW�WKHUH�LV�D�VSHFLILF�µUHWDOLDWLRQ�PHFKDQLVP¶�LQYROYLQJ�D�GHJUHH�RI�VHYHULW\��EXW�LW�PXVW
QRQH� WKH� OHVV� HVWDEOLVK� WKDW� GHWHUUHQWV� H[LVW�� ZKLFK� DUH� VXFK� WKDW� LW� LV� QRW� ZRUWK� WKH
ZKLOH�RI�DQ\�PHPEHU�RI� WKH�GRPLQDQW�ROLJRSRO\� WR�GHSDUW�IURP�WKH�FRPPRQ�FRXUVH�RI
FRQGXFW��)RU�D�VLWXDWLRQ�RI�FROOHFWLYH�GRPLQDQFH�WR�EH�YLDEOH�� WKHUH�PXVW� WKHUHIRUH�EH
DGHTXDWH�GHWHUUHQWV�WR�HQVXUH�WKDW�WKHUH�LV�D�ORQJ�WHUP�LQFHQWLYH�LQ�QRW�GHSDUWLQJ�IURP
WKH�FRPPRQ�SROLF\��ZKLFK�PHDQV�WKDW�HDFK�PHPEHU�RI�WKH�GRPLQDQW�ROLJRSRO\�PXVW�EH
DZDUH�WKDW�KLJKO\�FRPSHWLWLYH�DFWLRQ�RQ� LWV�SDUW�GHVLJQHG�WR� LQFUHDVH� LWV�PDUNHW�VKDUH
ZRXOG�SURYRNH�LGHQWLFDO�DFWLRQ�E\�WKH�RWKHUV��VR�WKDW�LW�ZRXOG�GHULYH�QR�EHQHILW�IURP�LWV
LQLWLDWLYH�

7KLUG�� LW�PXVW�DOVR�EH�HVWDEOLVKHG� WKDW� WKH� IRUHVHHDEOH� UHDFWLRQ�RI� FXUUHQW� DQG� IXWXUH
FRPSHWLWRUV��DV�ZHOO�DV�RI�FRQVXPHUV��ZRXOG�QRW�MHRSDUGLVH�WKH�UHVXOWV�H[SHFWHG�IURP
WKH�FRPPRQ�SROLF\�

,Q�LWV�H[DPLQDWLRQ�RI�ZKHWKHU�WKHVH�FRQGLWLRQV�ZHUH�PHW�LQ�WKH�FDVH�DW�LVVXH��WKH�&RXUW
WKHQ�KHOG��L�� WKDW�WKH�&RPPLVVLRQ�KDG�PDGH�HUURUV�RI�DVVHVVPHQW�ZKHQ� LW�FRQFOXGHG
WKDW� LI�WKH�WUDQVDFWLRQ�ZHUH�WR�SURFHHG��WKH�WKUHH�PDMRU�WRXU�RSHUDWRUV�UHPDLQLQJ�DIWHU
WKH�PHUJHU�ZRXOG�KDYH�DQ�LQFHQWLYH�WR�FHDVH�FRPSHWLQJ�ZLWK�RQH�DQRWKHU���LL��WKDW�WKH
UHWDOLDWRU\� PHDVXUHV� ZKLFK� FRXOG� EH� WDNHQ� DJDLQVW� D� PHPEHU� RI� WKH� ROLJRSRO\� LI� LW
GHSDUWHG�IURP�WKH�FRPPRQ�SROLF\�ZHUH�QRW�FOHDUO\� LGHQWLILHG�DQG�HVWDEOLVKHG��DQG��LLL�
WKDW�DQ�HUURU�RI�DVVHVVPHQW�KDG�EHHQ�PDGH�LQ�WKH�HYDOXDWLRQ�RI�WKH�UHDFWLRQ�RI�VPDOOHU
WRXU�RSHUDWRUV��SRWHQWLDO�FRPSHWLWRUV�DQG�8QLWHG�.LQJGRP�FRQVXPHUV��7KDW�DQDO\VLV�OHG
WKH�&RXUW�WR�FRQFOXGH�WKDW�WKH�&RPPLVVLRQ�GHFLVLRQ��IDU�IURP�FRQWDLQLQJ�D�SURVSHFWLYH
DQDO\VLV�EDVHG�RQ�FRJHQW�HYLGHQFH��ZDV�YLWLDWHG�E\�HUURUV�RI�DVVHVVPHQW�FRQFHUQLQJ
IDFWRUV�IXQGDPHQWDO�WR�DQ\�DSSUDLVDO�RI�ZKHWKHU�D�FROOHFWLYH�GRPLQDQW�SRVLWLRQ�PLJKW�EH
FUHDWHG�
�D��� 6FKQHLGHU�(OHFWULF Y�&RPPLVVLRQ

%\�GHFLVLRQ�RI����2FWREHU������� WKH�&RPPLVVLRQ�SURKLELWHG�WKH�PHUJHU�RI�6FKQHLGHU
DQG�/HJUDQG��WZR�PDQXIDFWXUHUV�RI� ORZ�YROWDJH�HOHFWULFDO�HTXLSPHQW� �� RQ�WKH�JURXQG
WKDW�LW�ZRXOG�FUHDWH�D�GRPLQDQW�SRVLWLRQ�RQ�FHUWDLQ�VHFWRUDO�PDUNHWV�LQ�'HQPDUN��6SDLQ�
)UDQFH��*UHHFH�� ,WDO\�� 3RUWXJDO� DQG� WKH�8QLWHG� .LQJGRP� DQG� VWUHQJWKHQ� D� GRPLQDQW
SRVLWLRQ� RQ� FHUWDLQ� VHFWRUDO�PDUNHWV� LQ� )UDQFH�� VLJQLILFDQWO\� LPSHGLQJ� FRPSHWLWLRQ� RQ
WKRVH�PDUNHWV�LQ�ERWK�FDVHV�

�� &RPPLVVLRQ� 'HFLVLRQ� &� ������� ����� ILQDO� GHFODULQJ� D� FRQFHQWUDWLRQ� WR� EH� LQFRPSDWLEOH� ZLWK� WKH
FRPPRQ�PDUNHW�DQG�WKH�(($�$JUHHPHQW��&DVH�&203�0������F 6FKQHLGHU�/HJUDQG��



3URFHHGLQJV &RXUW�RI�)LUVW�,QVWDQFH

���

7KH�FRPSODLQWV�SXW�IRUZDUG�LQ�WKH�DFWLRQ�IRU�DQQXOPHQW�RI�WKDW�GHFLVLRQ�UHODWHG�WR�ERWK
LWV�IRUP�DQG�VXEVWDQFH�

$V� UHJDUGV� WKH� DOOHJHG� IRUPDO� GHIHFWV�� WKH� &RXUW� UHMHFWHG� WKH� SOHD� DOOHJLQJ� WKDW� WKH
GHFLVLRQ�KDG�QRW� EHHQ�DGRSWHG�ZLWKLQ� WKH� WLPH�OLPLW� RI� IRXU�PRQWKV� IURP� WKH�GDWH� RQ
ZKLFK�WKH�SURFHGXUH�ZDV�LQLWLDWHG��,W�KHOG�WKDW�ZKHUH��LQ�WKH�DEVHQFH�RI�D�UHSO\�IURP�WKH
SDUWLHV�QRWLI\LQJ�D�FRQFHQWUDWLRQ�WR�D�OHWWHU�UHTXHVWLQJ�LQIRUPDWLRQ�ZLWKLQ�WKH�UHDVRQDEOH
GHDGOLQH� VHW� LQ� WKDW� OHWWHU�� WKH�&RPPLVVLRQ� DGRSWV� D� GHFLVLRQ� RQ� WKH� EDVLV� RI�$UWLFOH
������RI�5HJXODWLRQ�1R���������LQVWUXFWLQJ�WKH�SDUWLHV�FRQFHUQHG�WR�SURYLGH�LW�ZLWK�WKH
LQIRUPDWLRQ� UHTXHVWHG�� WKDW�GHFLVLRQ�DXWRPDWLFDOO\� VXVSHQGV� WKH� IRXU�PRQWK� WLPH�OLPLW
IURP�WKH�GDWH�RQ�ZKLFK�LW�LV�IRXQG�WKDW�WKH�QHFHVVDU\�LQIRUPDWLRQ�KDV�QRW�EHHQ�SURYLGHG
XQWLO�WKH�GDWH�RQ�ZKLFK�WKDW�LQIRUPDWLRQ�LV�SURYLGHG�

%\�FRQWUDVW��WKH�&RXUW�DFFHSWHG�WKH�SOHD�DOOHJLQJ�LQFRQVLVWHQF\�EHWZHHQ�WKH�VWDWHPHQW
RI� REMHFWLRQV� DQG� WKH� GHFLVLRQ�� ,W� REVHUYHG� WKDW� LQ� SURFHGXUHV� IRU� UHYLHZLQJ
FRQFHQWUDWLRQV�� WKH� VWDWHPHQW� RI� REMHFWLRQV� LV� QRW� VROHO\� LQWHQGHG� WR� VSHOO� RXW� WKH
FRPSODLQWV�DQG�JLYH�WKH�XQGHUWDNLQJ�WR�ZKLFK�LW�LV�DGGUHVVHG�WKH�RSSRUWXQLW\�WR�VXEPLW
FRPPHQWV�� EXW� LV� DOVR� LQWHQGHG� WR� JLYH� WKH� QRWLI\LQJ� SDUWLHV� WKH� FKDQFH� WR� VXJJHVW
FRUUHFWLYH� PHDVXUHV� DQG�� LQ� SDUWLFXODU�� SURSRVDOV� IRU� GLYHVWLWXUH�� DQG� WR� DOORZ� WKHP
VXIILFLHQW� WLPH�� JLYHQ� WKH� UHTXLUHPHQW� IRU� VSHHG� ZKLFK� FKDUDFWHULVHV� WKH� JHQHUDO
VFKHPH� RI� 5HJXODWLRQ� 1R� ��������� WR� DVFHUWDLQ� WKH� H[WHQW� WR� ZKLFK� GLYHVWLWXUH� LV
QHFHVVDU\�ZLWK�D�YLHZ�WR�UHQGHULQJ�WKH�WUDQVDFWLRQ�FRPSDWLEOH�ZLWK�WKH�FRPPRQ�PDUNHW
LQ� JRRG� WLPH�� :LWK� UHJDUG� VROHO\� WR� WKH� )UHQFK� PDUNHWV�� WKH� &RXUW� IRXQG� WKDW� WKH
VWDWHPHQW� RI� REMHFWLRQV� HPSKDVLVHG� WKH� µRYHUODS¶� LQ� WKH� EXVLQHVV� RI� 6FKQHLGHU� DQG
/HJUDQG�RQ�FHUWDLQ�SURGXFW�PDUNHWV�DQG�WKH�VWUHQJWKHQLQJ�RI�6FKQHLGHU
V�SRVLWLRQ�YLV���YLV ZKROHVDOHUV�ZKLFK�ZRXOG�UHVXOW�IURP�WKDW�RYHUODS��ZKHUHDV�WKH�GHFLVLRQ�WDONHG�RI
D�VLWXDWLRQ�RI�µPXWXDO�VXSSRUW¶��ZKLFK�UHIHUV�WR�D�VLWXDWLRQ�ZKHUH�WZR�XQGHUWDNLQJV�KROG
OHDGLQJ� SRVLWLRQV� LQ� RQH� FRXQWU\� LQ� WZR� GLVWLQFW� EXW� FRPSOHPHQWDU\� VHFWRUDO�PDUNHWV�
6LQFH� WKH�GHFLVLRQ�ZDV� LQFRQVLVWHQW�ZLWK� WKH� VWDWHPHQW� RI� REMHFWLRQV�� WKH�&RXUW� KHOG
WKDW�LW�KDG�QRW�EHHQ�SRVVLEOH�IRU�6FKQHLGHU�WR�SURSRVH�FRUUHFWLYH�PHDVXUHV�FDSDEOH�RI
UHVROYLQJ�WKH�FRPSHWLWLRQ�SUREOHPV�LGHQWLILHG�RQ�WKH�UHOHYDQW�)UHQFK�VHFWRUDO�PDUNHWV�

$V�WR�WKH�VXEVWDQFH�RI�WKH�FDVH��WKH�&RXUW�IRXQG�WKDW�H[FHSW�LQ�VR�IDU�DV�LW�FRQFHUQHG
WKH� )UHQFK� PDUNHWV�� WKH� &RPPLVVLRQ
V� HFRQRPLF� DQDO\VLV� FRQWDLQHG� HUURUV� DQG
RPLVVLRQV� ZKLFK� OHG� LW� WR� RYHUHVWLPDWH� WKH� HFRQRPLF� SRZHU� RI� WKH� QHZ� HQWLW\� DQG
FRQVHTXHQWO\� WR� H[DJJHUDWH� WKH� LPSDFW� RI� WKH� FRQFHQWUDWLRQ� RQ� HDFK� RI� WKH� DIIHFWHG
QDWLRQDO�VHFWRUDO�PDUNHWV�

)LUVW�� DV� UHJDUGV� WKH� DQDO\VLV� RI� WKH� JHRJUDSKLF� FRYHUDJH� RI� WKH�PHUJHG� HQWLW\�� WKH
&RXUW� IRXQG� WKDW� ZKLOH� WKH� &RPPLVVLRQ� KDG� LGHQWLILHG� WKH� QDWLRQDO� GLPHQVLRQ� RI� WKH
YDULRXV�VHFWRUDO�PDUNHWV�FRQFHUQHG�� LW�KDG�QHYHUWKHOHVV�KDG� UHFRXUVH� WR�HYLGHQFH�RI
HFRQRPLF�SRZHU�GUDZQ� IURP�DOO� WKH�QDWLRQDO�VHFWRUDO�PDUNHWV��:KLOH� LW� LV�RSHQ� WR� WKH
&RPPLVVLRQ�WR�WDNH�DFFRXQW�RI�WUDQVQDWLRQDO�HIIHFWV�ZKLFK�PD\�LQFUHDVH�WKH�LPSDFW�RI
D� FRQFHQWUDWLRQ� RQ� HDFK� RI� WKH� QDWLRQDO� VHFWRUDO� PDUNHWV� GHHPHG� UHOHYDQW�� LQ� WKH
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SUHVHQW�FDVH� WKH�H[LVWHQFH�RI� WKRVH�HIIHFWV�KDG�QRW�EHHQ�HVWDEOLVKHG� WR� WKH�UHTXLVLWH
OHJDO�VWDQGDUG�

6HFRQG�� WKH� &RXUW� IRXQG� WKDW�� JLYHQ� WKH� HUURUV� LQ� WKH� DQDO\VLV� RI� WKH� GLVWULEXWLRQ
VWUXFWXUH�� LW� KDG� QRW� EHHQ� SURSHUO\� HVWDEOLVKHG� WKDW� WKH� QHZ� HQWLW\� ZRXOG� EH� DQ
XQDYRLGDEOH� WUDGLQJ� SDUWQHU� IRU� ZKROHVDOHUV� RU� WKDW� WKH\� ZRXOG� EH� LQFDSDEOH� RI
H[HUFLVLQJ�DQ\�FRPSHWLWLYH�UHVWUDLQWV�RQ�LW�

7KLUG�� WKH�&RXUW�KHOG� WKDW� WKH�DQDO\VLV�RI� WKH�PHUJHG�HQWLW\
V�HFRQRPLF�SRZHU�RQ� WKH
QDWLRQDO� VHFWRUDO� PDUNHWV� DIIHFWHG ZDV� LQFRUUHFW�� ,W� REVHUYHG�� LQWHU� DOLD�� WKDW� WKH
&RPPLVVLRQ� ZDV� QRW� ODZIXOO\� HQWLWOHG�� IRU� WKH� SXUSRVHV� RI� DVVHVVLQJ� WKDW� HFRQRPLF
SRZHU�RQ�WKRVH�PDUNHWV��WR�UHO\�RQ�WKH�QRWLI\LQJ�SDUWLHV
�SURGXFW�UDQJH�DQG�ZLGH�YDULHW\
RI� EUDQGV� ZKLFK� LW� GHHPHG� WR� EH� XQULYDOOHG� EHFDXVH� WKH� YDULRXV� NLQGV� RI� HOHFWULFDO
HTXLSPHQW� DQG� WKH� EUDQGV� RZQHG� E\� WKHP� LQ� WKH� (($� DV� D� ZKROH� KDG� EHHQ� WDNHQ
WRJHWKHU�LQ�WKH�DEVWUDFW�

+RZHYHU��VLQFH�WKH�DSSOLFDQW�GLG�QRW�IXQGDPHQWDOO\�GLVSXWH�WKH�DQDO\VLV�RI�WKH�LPSDFW
RI�WKH�FRQFHQWUDWLRQ�RQ�WKH�)UHQFK�VHFWRUDO�PDUNHWV��ZKLFK�PDNH�XS�D�VXEVWDQWLDO�SDUW
RI�WKH�FRPPRQ�PDUNHW�� LW�ZDV�QRW�WKH�DERYHPHQWLRQHG�VKRUWFRPLQJV� LQ� WKH�HFRQRPLF
DQDO\VLV�ZKLFK� OHG� WR� WKH�DQQXOPHQW�RI� WKH�GHFLVLRQ�SURKLELWLQJ� WKH�FRQFHQWUDWLRQ��EXW
WKH� LQIULQJHPHQW� RI� WKH� ULJKWV� RI� WKH� GHIHQFH� �PHQWLRQHG� DERYH�� DV� D� UHVXOW� RI� WKH
LQFRQVLVWHQF\�EHWZHHQ�WKH�VWDWHPHQW�RI�REMHFWLRQV�DQG�WKDW�GHFLVLRQ�
�D��� 7HWUD�/DYDO Y�&RPPLVVLRQ

%\� GHFLVLRQ� RI� ��� 2FWREHU� ����� �� WKH� &RPPLVVLRQ� GHFODUHG� LQFRPSDWLEOH� ZLWK� WKH
FRPPRQ�PDUNHW�DQG�WKH�(($�WKH�DFTXLVLWLRQ�E\�7HWUD�/DYDO��D�FRPSDQ\�EHORQJLQJ�WR�D
JURXS�ZLWK�D�GRPLQDQW�SRVLWLRQ�RQ�WKH�PDUNHWV�IRU�DVHSWLF�FDUWRQ�SDFNDJLQJ�DQG�IRU�WKH
FRUUHVSRQGLQJ�SDFNDJLQJ�PDFKLQHV��RI�6LGHO��D�FRPSDQ\�ZLWK�D�OHDGLQJ�SRVLWLRQ�RQ�WKH
PDUNHWV�IRU�FHUWDLQ�W\SHV�RI�SRO\HWK\OHQH�WHUHSKWKDODWH��3(7��SDFNDJLQJ�PDFKLQHV��7KH
SURKLELWHG� FRQFHQWUDWLRQ� ZDV� WKXV� FRQJORPHUDWH� LQ� W\SH�� WKDW� LV�� D� FRQFHQWUDWLRQ� RI
XQGHUWDNLQJV� ZKLFK�� HVVHQWLDOO\�� GR� QRW� KDYH� D� SUH�H[LVWLQJ� FRPSHWLWLYH� UHODWLRQVKLS�
HLWKHU� DV� GLUHFW� FRPSHWLWRUV� RU� DV� VXSSOLHU� DQG� FXVWRPHU�� 1HYHUWKHOHVV�� WKH
&RPPLVVLRQ� WRRN� WKH� YLHZ� WKDW� QRWZLWKVWDQGLQJ� WKH� FRPPLWPHQWV� SURSRVHG� E\� WKH
QRWLI\LQJ� SDUWLHV�� WKH� FRQFHQWUDWLRQ�ZRXOG� KDYH� KDUPIXO� HIIHFWV� RQ� FRPSHWLWLRQ� LQ� WKH
PDUNHWV�UHIHUUHG�WR�DERYH�

5XOLQJ�RQ� WKH�DFWLRQ� IRU�DQQXOPHQW�RI� WKDW� GHFLVLRQ�� WKH�&RXUW� UHMHFWHG� WKH� ILUVW� SOHD�
ZKLFK� ZDV� SURFHGXUDO� LQ� QDWXUH�� EXW� XSKHOG� WKH� IROORZLQJ� SOHDV�� ZKLFK� DOOHJHG

�� &RPPLVVLRQ� 'HFLVLRQ� &� ������� ����� ILQDO� RI� ��� 2FWREHU� ����� GHFODULQJ� D� FRQFHQWUDWLRQ� WR� EH
LQFRPSDWLEOH�ZLWK�WKH�FRPPRQ�PDUNHW�DQG�WKH�(($�$JUHHPHQW��&DVH�&203�0������F 7HWUD�/DYDO
Y�6LGHO��
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HVVHQWLDOO\� WKDW� WKH� &RPPLVVLRQ� KDG� HUUHG� LQ� LWV� DVVHVVPHQW� RI� WKH� HIIHFWV� RI� WKH
PHUJHU��DV�PRGLILHG�E\�WKH�SDUWLHV
�FRPPLWPHQWV��2QO\�WKH�ODWWHU�SOHDV�DUH�GHDOW�ZLWK�LQ
WKLV�UHSRUW�

$IWHU� UHMHFWLQJ� DV� XQMXVWLILHG� WKH� UHJDUG� KDG� E\� WKH� &RPPLVVLRQ� WR� KRUL]RQWDO� DQG
YHUWLFDO�HIIHFWV��UHVSHFWLYHO\��FRQWURO�RI� WKH�PDUNHW� IRU�3(7�HTXLSPHQW��DQG�WKH�ULVN�RI
FUHDWLQJ�D�YHUWLFDOO\� LQWHJUDWHG�PDUNHW�VWUXFWXUH��ZKLFK�ZRXOG� LPPHGLDWHO\�HQVXH�IURP
WKH�PHUJHU� LQ� LWV�HYDOXDWLRQ�RI� WKH�DQWL�FRPSHWLWLYH�HIIHFWV�RQ� WKH�PDUNHWV� FRQFHUQHG
�ILUVW� VXEVWDQWLYH� SOHD��� WKH� &RXUW� UXOHG� RQ� WKH� YDOLGLW\� RI� WKH� DQDO\VLV� RI� WKH
FRQJORPHUDWH�HIIHFWV��VHFRQG�VXEVWDQWLYH�SOHD��

7R� WKDW� HQG�� LW� H[DPLQHG� ZKHWKHU� WKH� &RPPLVVLRQ� ZDV� MXVWLILHG� LQ� SURKLELWLQJ� WKH
PHUJHU� RQ� WKH� JURXQG� WKDW� LW� ZRXOG�� LQ� WKH� IXWXUH�� KDYH� WKH� DQWL�FRPSHWLWLYH
FRQJORPHUDWH�HIIHFWV�LGHQWLILHG�E\�WKH�&RPPLVVLRQ��WKDW�LV�WR�VD\��WKH�PHUJHU�ZRXOG��L�
HQDEOH�WKH�PHUJHG�HQWLW\� WR�XVH� LWV�GRPLQDQW�SRVLWLRQ�RQ� WKH�JOREDO�FDUWRQ�SDFNDJLQJ
PDUNHW� DV� D� µOHYHU¶� LQ� RUGHU� WR� DFKLHYH� D� GRPLQDQW� SRVLWLRQ� RQ� WKH� 3(7� SDFNDJLQJ
HTXLSPHQW�PDUNHWV���LL��UHLQIRUFH�WKH�FXUUHQW�GRPLQDQW�SRVLWLRQ�RI�7HWUD�RQ�WKH�PDUNHWV
IRU� DVHSWLF� FDUWRQ� SDFNDJLQJ� HTXLSPHQW� DQG� DVHSWLF� FDUWRQV� E\� HOLPLQDWLQJ� WKH
FRPSHWLWLYH� FRQVWUDLQW�� LQ� WKH� IRUP� RI� 6LGHO�� FRPLQJ� IURP� WKH� QHLJKERXULQJ� 3(7
PDUNHWV��DQG��LLL��JHQHUDOO\�VWUHQJWKHQ�WKH�RYHUDOO�SRVLWLRQ�RI�WKH�PHUJHG�HQWLW\�RQ�WKH
PDUNHWV�IRU�SDFNDJLQJ�RI�µVHQVLWLYH¶�SURGXFWV�

7KH� &RXUW� FRQILUPHG� WKDW� WKH� &RPPLVVLRQ� LV� HQWLWOHG� WR� FRQVLGHU� WKH� FRQJORPHUDWH
HIIHFWV� RI� WKH� QHZ� VWUXFWXUH� LQ� LWV� DVVHVVPHQW� RI� WKH� FRPSDWLELOLW\� RI� D� PHUJHU�
1HYHUWKHOHVV��DIWHU�SRLQWLQJ�RXW�WKDW�WKRVH�HIIHFWV�PD\�EH�HLWKHU�VWUXFWXUDO�LQ�WKH�VHQVH
WKDW�WKH\�DULVH�GLUHFWO\�IURP�WKH�FUHDWLRQ�RI�DQ�HFRQRPLF�VWUXFWXUH��RU�EHKDYLRXUDO�LQ�WKH
VHQVH�WKDW�WKH\�ZLOO�RFFXU�RQO\�LI�WKH�HQWLW\�UHVXOWLQJ�IURP�WKH�PHUJHU�HQJDJHV�LQ�FHUWDLQ
FRPPHUFLDO� SUDFWLFHV�� WKH�&RXUW� VHW� RXW� WKH� FLUFXPVWDQFHV� LQ�ZKLFK� WKH�&RPPLVVLRQ
PD\� UHO\� RQ� IRUHVHHDEOH� FRQGXFW� ZKLFK� LV� OLNHO\� WR� FRQVWLWXWH� DEXVH� RI� DQ� H[LVWLQJ
GRPLQDQW�SRVLWLRQ�LQ�EUHDFK�RI�$UWLFOH����(&��ZKHQ��LQ�LWV�DVVHVVPHQW�RI�WKH�HIIHFWV�RI
VXFK�D�PHUJHU��WKH�&RPPLVVLRQ�UHOLHV�RQ�IRUHVHHDEOH�FRQGXFW�ZKLFK�LQ�LWVHOI�LV�OLNHO\�WR
FRQVWLWXWH� DEXVH� RI� DQ� H[LVWLQJ� GRPLQDQW� SRVLWLRQ�� LW� LV� UHTXLUHG� WR� DVVHVV� ZKHWKHU�
GHVSLWH�WKH�SURKLELWLRQ�RI�VXFK�FRQGXFW��LW�LV�QRQH�WKH�OHVV�OLNHO\�WKDW�WKH�HQWLW\�UHVXOWLQJ
IURP�WKH�PHUJHU�ZLOO�DFW�LQ�VXFK�D�PDQQHU�RU�ZKHWKHU��RQ�WKH�FRQWUDU\��WKH�LOOHJDO�QDWXUH
RI� WKH�FRQGXFW�DQG�RU� WKH� ULVN� RI� GHWHFWLRQ�PDNH� VXFK�D� VWUDWHJ\�XQOLNHO\��:KLOH� LW� LV
DSSURSULDWH�IRU� WKH�&RPPLVVLRQ� WR� WDNH� LQWR�DFFRXQW�� LQ� LWV�DVVHVVPHQW�� LQFHQWLYHV� WR
HQJDJH� LQ� DQWL�FRPSHWLWLYH� SUDFWLFHV�� VXFK�DV� WKRVH� UHVXOWLQJ� LQ� WKH� SUHVHQW� FDVH� IRU
7HWUD�IURP�WKH�FRPPHUFLDO�DGYDQWDJHV�ZKLFK�PD\�EH�IRUHVHHQ�RQ�WKH�3(7�HTXLSPHQW
PDUNHWV�� WKH� &RPPLVVLRQ� PXVW� DOVR� FRQVLGHU� WKH� H[WHQW� WR� ZKLFK� WKRVH� LQFHQWLYHV
ZRXOG�EH�UHGXFHG��RU�HYHQ�HOLPLQDWHG��E\�WKH� LOOHJDOLW\�RI� WKH�FRQGXFW� LQ�TXHVWLRQ�� WKH
OLNHOLKRRG�RI�LWV�GHWHFWLRQ��DFWLRQ�WDNHQ�DJDLQVW� LW�E\�WKH�FRPSHWHQW�DXWKRULWLHV��ERWK�DW
&RPPXQLW\�DQG�QDWLRQDO�OHYHO��DQG�WKH�ILQDQFLDO�SHQDOWLHV�ZKLFK�FRXOG�HQVXH��6LQFH�WKH
&RPPLVVLRQ�GLG�QRW�FDUU\�RXW�VXFK�DQ�DVVHVVPHQW�LQ�WKH�FRQWHVWHG�GHFLVLRQ��WKH�&RXUW
UHMHFWHG�WKRVH�RI�WKH�&RPPLVVLRQ
V�FRQFOXVLRQV�ZKLFK�WRRN�VXFK�FRQGXFW�LQWR�DFFRXQW�
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7KH� &RXUW� GLG� QRW� DJUHH� ZLWK� WKH� FRQFOXVLRQV� ZKLFK� WKH� &RPPLVVLRQ� GUHZ� IURP� LWV
DQDO\VLV�RI�WKH�FRQJORPHUDWH�HIIHFWV�LQ�WKH�SUHVHQW�FDVH�

$V�UHJDUGV�OHYHUDJLQJ�F D�PHFKDQLVP�ZKLFK��ZKHQ�DSSOLHG�IURP�D�PDUNHW�RQ�ZKLFK�WKH
DFTXLULQJ�SDUW\�LV�DOUHDG\�GRPLQDQW��HQDEOHV�WKDW�SDUW\�WR�REWDLQ�D�GRPLQDQW�SRVLWLRQ�RQ
DQRWKHU�PDUNHW�LQ�ZKLFK�WKH�SDUW\�DFTXLUHG�LV�DFWLYH�F WKH�&RPPLVVLRQ�VWDUWHG�IURP�WKH
SUHPLVV� WKDW� WKH�FXUUHQW�RYHUODSV� LQ� WKH�PDUNHWV� LQ�TXHVWLRQ�ZRXOG�� LQ� WKH�PHGLXP� WR
ORQJ�WHUP�� KDYH� D� WHQGHQF\� WR� JURZ�� VR� WKDW� 7HWUD� /DYDO�� IURP� LWV� VWURQJ� GRPLQDQW
SRVLWLRQ�RQ�WKH�FDUWRQ�PDUNHW��ZRXOG�SUREDEO\�SXW�SUHVVXUH�RQ�VRPH�RI� LWV�FXVWRPHUV
ZLVKLQJ� WR� VZLWFK� RYHU� WR� 3(7� SDFNDJLQJ� WR� XVH� HTXLSPHQW� SURGXFHG� E\� 6LGHO�� 7KH
&RXUW�DJUHHG�� LQ�SULQFLSOH�� WKDW� WKH�PHUJHU� FRXOG�PDNH�VXFK� OHYHUDJLQJ�SRVVLEOH�� EXW
IRXQG� WKDW� WKH�&RPPLVVLRQ�KDG�QRW�SURYHG��SDUWLFXODUO\�JLYHQ� WKH� ODFN�RI� UHOLDELOLW\�RI
WKH�&RPPLVVLRQ
V�IRUHFDVW�RI�VWURQJ�JURZWK�LQ�WKH�3(7�PDUNHW��WKDW�WKH�PHUJHG�HQWLW\
ZRXOG�KDYH�DQ�LQFHQWLYH�WR�H[SORLW�WKDW�RSSRUWXQLW\�

$V� UHJDUGV� WKH�HOLPLQDWLRQ�RI�SRWHQWLDO�FRPSHWLWLRQ� IURP�6LGHO�� WKH�&RXUW� IRXQG� WKDW� LW
KDG�QRW�EHHQ�SURYHQ�WKDW�WKDW�ZRXOG�VWUHQJWKHQ�7HWUD�/DYDO
V�FXUUHQW�GRPLQDQW�SRVLWLRQ
RQ�WKH�DVHSWLF�FDUWRQ�PDUNHWV�

)LQDOO\�� VLQFH� WKH�&RPPLVVLRQ
V� UHDVRQLQJ�DV� WR� VWUHQJWKHQLQJ�RI� WKH�PHUJHG�HQWLW\
V
RYHUDOO� SRVLWLRQ�ZDV�QRW� VHSDUDEOH� IURP� WKH�DQDO\VLV� RI� OHYHUDJLQJ�DQG�HOLPLQDWLRQ�RI
SRWHQWLDO�FRPSHWLWLRQ��LW�ZDV�UHMHFWHG�E\�WKH�&RXUW�LQ�WKH�OLJKW�RI�WKH�FRQFOXVLRQV�LW�KDG
DOUHDG\�UHDFKHG�
�E� $FWLRQ�IRU�DQQXOPHQW�RI�D�GHFLVLRQ�SDUWLDOO\�UHYRNLQJ�DQ�HDUOLHU�GHFLVLRQ

/DJDUGqUH�DQG�&DQDO�Y�&RPPLVVLRQ�� FLWHG�DERYH�� UDLVHG� WKH�TXHVWLRQ�ZKHWKHU�DIWHU
DGRSWLQJ�D�GHFLVLRQ�DXWKRULVLQJ�FHUWDLQ�FRQFHQWUDWLRQV�RQ�WKH�GD\�EHIRUH�H[SLU\�RI�WKH
SUHVFULEHG�WLPH�OLPLW�� WKH�&RPPLVVLRQ�PD\�VXEVHTXHQWO\�DGRSW�D�QHZ�GHFLVLRQ�ZKLFK�
ZLWKRXW� DOWHULQJ� WKH� WHUPV� RI� WKH� RSHUDWLYH� SDUW� RI� WKH� GHFLVLRQ� DXWKRULVLQJ� WKH
FRQFHQWUDWLRQV��DPHQGV�� WR� WKH�GLVDGYDQWDJH�RI� WKH�SDUWLHV� WR� WKH�FRQFHQWUDWLRQV�� WKH
DVVHVVPHQW�LQ�WKH�RULJLQDO�GHFLVLRQ�RI�WKH�UHVWULFWLRQV�QRWLILHG�DV�EHLQJ�GLUHFWO\�UHODWHG
DQG� QHFHVVDU\� WR� WKH� LPSOHPHQWDWLRQ� RI� WKH� FRQFHQWUDWLRQV�� DQG� LI� VR�� LQ� ZKDW
FLUFXPVWDQFHV� LW�PD\� GR� VR�� ,W� ZDV� WKHUHIRUH� QHFHVVDU\�� ILUVW�� WR� GHWHUPLQH� WKH� OHJDO
IRUFH� RI� REVHUYDWLRQV� FRQWDLQHG� LQ� D� GHFLVLRQ� DGRSWHG� XQGHU�5HJXODWLRQ�1R� �������
ZKLFK�UHODWH�WR�UHVWULFWLRQV�QRWLILHG�E\�WKH�SDUWLHV�WR�D�FRQFHQWUDWLRQ�DV�DQFLOODU\�WR�WKDW
FRQFHQWUDWLRQ� DQG�� VHFRQG�� WR� GHWHUPLQH� WKH� WHPSRUDO� VFRSH� RI� WKH� &RPPLVVLRQ
V
SRZHU�WR�DGRSW�D�GHFLVLRQ�SDUWLDOO\�UHYRNLQJ��ZLWK�UHWURDFWLYH�HIIHFW��DQ�HDUOLHU�GHFLVLRQ�

$V� UHJDUGV� WKH� ILUVW� SRLQW�� ZKLFK� WKH� &RXUW� DGGUHVVHG� LQ� FRQQHFWLRQ� ZLWK� WKH
DGPLVVLELOLW\� RI� WKH� DFWLRQ�� WKH� &RXUW� JDYH� LQ� WXUQ� D� OLWHUDO�� FRQWH[WXDO�� KLVWRULFDO� DQG
SXUSRVLYH�LQWHUSUHWDWLRQ�RI�WKH�VHFRQG�VXESDUDJUDSK�RI�$UWLFOH������E��RI�5HJXODWLRQ�1R
���������ZKLFK�SURYLGHV�WKDW�µWKH�GHFLVLRQ�GHFODULQJ�WKH�FRQFHQWUDWLRQ�FRPSDWLEOH�VKDOO
DOVR� FRYHU� UHVWULFWLRQV� GLUHFWO\� UHODWHG� DQG� QHFHVVDU\� WR� WKH� LPSOHPHQWDWLRQ� RI� WKH
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FRQFHQWUDWLRQ¶��,Q�WKDW�FRQWH[W��LW�REVHUYHG�WKDW�WKH�H[FOXVLYH�FRPSHWHQFH�FRQIHUUHG�RQ
WKH� &RPPLVVLRQ� LQ� UHVSHFW� RI� WKH� VXSHUYLVLRQ� RI� FRQFHQWUDWLRQV� ZLWK� D� &RPPXQLW\
GLPHQVLRQ� LQFOXGHV� WKH� SRZHU� WR� FODVVLI\� UHVWULFWLRQV�� QRWLILHG� E\� WKH� SDUWLHV� WR� WKH
FRQFHQWUDWLRQ��DV� UHVWULFWLRQV�GLUHFWO\� UHODWHG�DQG�QHFHVVDU\� WR� WKH� LPSOHPHQWDWLRQ�RI
WKH�FRQFHQWUDWLRQ��$IWHU�FRPSOHWLQJ�LWV�DQDO\VLV��WKH�&RXUW�KHOG�WKDW�WKDW�SURYLVLRQ�PXVW
EH�LQWHUSUHWHG�DV�PHDQLQJ�WKDW�ZKHUH��DV�LQ�WKH�SUHVHQW�FDVH��WKH�&RPPLVVLRQ�KDV��LQ
WKH�JURXQGV�RI�D�GHFLVLRQ�DSSURYLQJ�D�FRQFHQWUDWLRQ��FODVVLILHG�WKH�UHVWULFWLRQV�QRWLILHG
E\�WKH�SDULHV�WR�WKDW�FRQFHQWUDWLRQ�DV�DQFLOODU\�UHVWULFWLRQV��QRQ�DQFLOODU\�UHVWULFWLRQV�RU
DQFLOODU\� UHVWULFWLRQV� IRU� D� OLPLWHG� SHULRG�� LW� KDV� QRW� LVVXHG� D� PHUH� RSLQLRQ� ZLWK� QR
ELQGLQJ�OHJDO�IRUFH�EXW��UDWKHU��KDV�PDGH�OHJDO�DVVHVVPHQWV�ZKLFK��SXUVXDQW�WR�WKH�VDLG
SURYLVLRQ��GHWHUPLQH�WKH�VXEVWDQFH�RI�WKH�RSHUDWLYH�SDUW�RI�WKDW�GHFLVLRQ�

$V� UHJDUGV� WKH� VHFRQG� SRLQW�� DGGUHVVHG� E\� WKH� &RXUW� LQ� LWV� FRQVLGHUDWLRQ� RI� WKH
VXEVWDQFH�RI�WKH�FDVH��LW�ZDV�KHOG�WKDW�WKH�&RPPLVVLRQ�ZDV�HQWLWOHG�XQGHU�5HJXODWLRQ
1R���������WR�DGRSW�WKH�FRQWHVWHG�GHFLVLRQ��LQ�DFFRUGDQFH�ZLWK�WKH�OHJDO�SULQFLSOH�WKDW�
DV� D� JHQHUDO� UXOH�� WKH� ERG\� HPSRZHUHG� WR� DGRSW� D� SDUWLFXODU� OHJDO� DFW� LV� DOVR
HPSRZHUHG�WR�UHYRNH�RU�DPHQG�LW�E\�DGRSWLQJ�DQ�DFWXV�FRQWUDULXV��XQOHVV�WKDW�SRZHU�LV
FRQIHUUHG�RQ�DQRWKHU�ERG\�E\�H[SUHVV�SURYLVLRQ�

+RZHYHU�� VLQFH� WKH� &RPPLVVLRQ� KDG� QHLWKHU� SURYHG� WKDW� WKH� UHYRNHG�PHDVXUH� ZDV
XQODZIXO��QRU�VWDWHG�DGHTXDWH�UHDVRQV�LQ�LWV�GHFLVLRQ�UHYRNLQJ�WKDW�PHDVXUH��WKH�&RXUW
DQQXOOHG�WKH�FRQWHVWHG�GHFLVLRQ�

&� $UWLFOH����(&

7KH� MXGJPHQW� LQ�PD[�PRELO�Y�&RPPLVVLRQ��ZKLFK�KDV�DOUHDG\�EHHQ�PHQWLRQHG� LQ� WKH
VHFWLRQ�RQ�DGPLVVLELOLW\� RI� DFWLRQV� IRU� DQQXOPHQW�� HVWDEOLVKHG� QRW� RQO\� WKDW� DQ� DFWLRQ
PD\�EH�EURXJKW�IRU�DQQXOPHQW�RI�D�&RPPLVVLRQ�GHFLVLRQ�LQIRUPLQJ�DQ�LQGLYLGXDO�WKDW�LW
GRHV�QRW�LQWHQG�WR�LQLWLDWH�WKH�SURFHGXUH�XQGHU�$UWLFOH�������(&��EXW�DOVR�WKH�VFRSH�RI
WKH�MXGLFLDO�UHYLHZ�WR�EH�FDUULHG�RXW�E\�WKH�&RPPXQLW\�MXGLFDWXUH�ZKHUH�VXFK�DQ�DFWLRQ
LV� EURXJKW� EHIRUH� LW�� DQG�� IXUWKHU�� WKH� QDWXUH� RI� WKH� &RPPLVVLRQ
V� REOLJDWLRQ� ZKHQ� D
FRPSODLQW�LV�ORGJHG�ZLWK�LW�LQ�WKH�FRQWH[W�RI�$UWLFOH����(&�

2Q�WKDW�ODVW�SRLQW��WKH�&RXUW��UHO\LQJ�RQ�WKH�JHQHUDO�SULQFLSOH�RI�VRXQG�DGPLQLVWUDWLRQ��D
SULQFLSOH�FRQILUPHG�E\� WKH�&KDUWHU�RI�)XQGDPHQWDO�5LJKWV�RI� WKH�(XURSHDQ�8QLRQ��RQ
DQ�DQDORJ\�ZLWK�WKH�REOLJDWLRQ�GHULYLQJ�IURP�WKH�DSSOLFDWLRQ�RI�WKH�RWKHU�7UHDW\�UXOHV�RQ
FRPSHWLWLRQ��DQG�RQ�WKH�&RPPLVVLRQ
V�JHQHUDO�GXW\�RI�VXSHUYLVLRQ��IRXQG�WKDW�WKHUH�LV
DQ� REOLJDWLRQ� RQ� WKH� SDUW� RI� WKH� &RPPLVVLRQ� WR� XQGHUWDNH� D� GLOLJHQW� DQG� LPSDUWLDO
H[DPLQDWLRQ�RI�FRPSODLQWV�VXEPLWWHG�WR�LW�LQ�WKH�FRQWH[W�RI�$UWLFOH����(&�

6LQFH�WKH�IXOILOPHQW�RI�WKDW�REOLJDWLRQ�PXVW�EH�DPHQDEOH�WR�MXGLFLDO�UHYLHZ�� LW� LV�IRU�WKH
&RXUW�WR�YHULI\�WKDW�LW�KDV�LQGHHG�EHHQ�IXOILOOHG��+RZHYHU��LQ�RUGHU�WR�WDNH�DFFRXQW�RI�WKH
EURDG�GLVFUHWLRQ�FRQIHUUHG�RQ�WKH�&RPPLVVLRQ�E\�$UWLFOH�������(&�DV�WR�ZKHWKHU� LW� LV
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µQHFHVVDU\¶� WR� WDNH�DFWLRQ�DJDLQVW�0HPEHU�6WDWHV�� WKH�&RXUW�REVHUYHG� WKDW� LWV� UROH� LV
OLPLWHG� WR� µD� FLUFXPVFULEHG� UHYLHZ� LQ�ZKLFK� LW�PHUHO\� FKHFNV�� ILUVW�� WKDW� WKH� FRQWHVWHG
PHDVXUH�LQFOXGHV�D�VWDWHPHQW�RI�UHDVRQV�ZKLFK� LV�SULPD�IDFLH�FRQVLVWHQW�DQG�UHIOHFWV
GXH�FRQVLGHUDWLRQ�RI�WKH�UHOHYDQW�DVSHFWV�RI�WKH�FDVH��VHFRQG��WKDW�WKH�IDFWV�UHOLHG�RQ
DUH�PDWHULDOO\�DFFXUDWH�DQG��WKLUG��WKDW�WKH�SULPD�IDFLH�DVVHVVPHQW�RI�WKRVH�IDFWV�LV�QRW
YLWLDWHG�E\�DQ\�PDQLIHVW�HUURU¶��$IWHU�UHYLHZLQJ�RQO\�ZKHWKHU� WKH�&RPPLVVLRQ�KDG�PHW
LWV�REOLJDWLRQ�WR�XQGHUWDNH�D�GLOLJHQW�DQG�LPSDUWLDO�H[DPLQDWLRQ�RI�WKH�FRPSODLQW�UHMHFWHG
E\� WKH� FRQWHVWHG� GHFLVLRQ�� WKH�&RXUW� IRXQG� WKDW� WKH� GHFLVLRQ� FRQWDLQHG� DQ� DGHTXDWH
VWDWHPHQW�RI�UHDVRQV�DQG�ZDV�QRW�YLWLDWHG�E\�DQ\�PDQLIHVW�HUURU�RI�DVVHVVPHQW�

'� 6WDWH�DLG���

,Q�WKH�ILHOG�RI�6WDWH�DLG��MXGLFLDO�UHYLHZ�E\�WKH�&RXUW�RI�ERWK�IRUP�DQG�VXEVWDQFH�OHG�WR
WKH�WRWDO�RU�SDUWLDO�DQQXOPHQW�RI�D�QXPEHU�RI�&RPPLVVLRQ�GHFLVLRQV�

�� &RQFHSW�RI�6WDWH�DLG

/HDYLQJ�DVLGH�WKH�VSHFLILF�FDVHV�LQ�ZKLFK�WKH�&RXUW�IRXQG�WKDW�WKHUH�ZDV�QR�VXIILFLHQWO\
FOHDU�VWDWHPHQW�RI�WKH�UHDVRQV�ZK\�WKH�6WDWH�PHDVXUHV�LQ�TXHVWLRQ�KDG�EHHQ�FODVVLILHG
DV�6WDWH�DLG��&DVH�7��������,10$�DQG�,WDLQYHVW Y�&RPPLVVLRQ >����@�(&5�,,������RU
WKDW�WKH�&RPPLVVLRQ�KDG�PDGH�D�PDQLIHVW�HUURU�RI�DVVHVVPHQW�LQ�WUHDWLQJ��LQ�GHFLVLRQV
GHFODULQJ�6WDWH�DLG�IRU�VKLSEXLOGLQJ�LQFRPSDWLEOH�ZLWK�WKH�FRPPRQ�PDUNHW��WKH�FRQFHSW
RI�D�FDSDFLW\�UHVWULFWLRQ�DV�D�OLPLW�RQ�DFWXDO�SURGXFWLRQ��FRQWUDU\�WR�LWV�DSSURDFK�LQ�WKH
GHFLVLRQV�DXWKRULVLQJ�WKDW�DLG��-RLQHG�&DVHV�7��������DQG�7��������.YDHUQHU�:DUQRZ
:HUIW Y�&RPPLVVLRQ >����@�(&5�,,�������XQGHU�DSSHDO��&DVH�&������� 3���WKH�FDVHV
VHWWOHG�LQ������IRU�WKH�PRVW�SDUW�SURYLGHG�WKH�&RXUW�ZLWK�WKH�RSSRUWXQLW\�WR�UXOH�RQ�WKH
FRQVWLWXHQW�HOHPHQWV�RI�6WDWH�DLG��D��DQG�RQ�WKH�GLVWLQFWLRQ�EHWZHHQ�QHZ�DQG�H[LVWLQJ
DLG��E��
�D��&RQVWLWXHQW�HOHPHQWV�RI�6WDWH�DLG

8QGHU�$UWLFOH�������(&��6WDWH�DLG�LQFRPSDWLEOH�ZLWK�WKH�FRPPRQ�PDUNHW� LV�GHILQHG�DV
DQ\� DGYDQWDJH� JUDQWHG� E\� D�0HPEHU� 6WDWH� RU� WKURXJK� 6WDWH� UHVRXUFHV� LQ� DQ\� IRUP
ZKDWVRHYHU�WR�FHUWDLQ�XQGHUWDNLQJV�RU�IRU�WKH�SURGXFWLRQ�RI�FHUWDLQ�JRRGV�ZKLFK�DIIHFWV
WUDGH�EHWZHHQ�0HPEHU�6WDWHV�DQG�ZKLFK�GLVWRUWV�RU�WKUHDWHQV�WR�GLVWRUW�FRPSHWLWLRQ��,Q
WKH�FDVHV�GHFLGHG�E\� WKH�&RXUW� LQ������� WKH�6WDWH�PHDVXUHV�FODVVLILHG�DV�DLG�E\� WKH
&RPPLVVLRQ�WRRN�WKH�IRUP�RI�VXEVLGLHV��PHDVXUHV�DIIHFWLQJ�WKH�FDSLWDO�RI�XQGHUWDNLQJV�
ZDLYHU� RI� GHEWV�� WKH� VDOH� RI� DVVHWV�� WKH� SURYLVLRQ� RI� JXDUDQWLHV� DQG� WKH� JUDQW� RI� WD[
UHOLHI�
�� ,Q�WKLV�ILHOG��WZR�FDVHV�ZHUH�GHDOW�ZLWK�XVLQJ�WKH�H[SHGLWHG�SURFHGXUH�SURYLGHG�IRU�LQ�$UWLFOH���DRI

WKH� 5XOHV� RI� 3URFHGXUH� �-RLQHG� &DVHV� 7�������� DQG� 7�������� *RYHUQPHQW� RI� *LEUDOWDU Y
&RPPLVVLRQ��FLWHG�DERYH��
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7KH�DGYDQWDJH DQG�WKH�VSHFLILF�QDWXUH�RI�WKH�PHDVXUH ZHUH�WKH�VXEMHFW�RI� LQWHUHVWLQJ
REVHUYDWLRQV� LQ� WKH� MXGJPHQWV� LQ� -RLQHG� &DVHV� 7��������� 7�������� DQG� 7�������
7HUULWRULR�+LVWyULFR�GH�ÈODYD�DQG�2WKHUV Y�&RPPLVVLRQ >����@�(&5�,,��������µ'HPHVD¶
�XQGHU�DSSHDO��&DVH�&������� 3�DQG�&DVH�&������� 3��DQG�-RLQHG�&DVHV�7�������DQG
7��������7HUULWRULR�+LVWyULFR�GH�ÈODYD�DQG�2WKHUV Y�&RPPLVVLRQ >����@�(&5�,,������
µ5DPRQGtQ¶��XQGHU�DSSHDO��&DVH�&������� 3�DQG�&DVH�&������� 3���7KH�DFWLRQV�ZKLFK
JDYH� ULVH� WR� WKRVH� MXGJPHQWV� FKDOOHQJHG� WKH� OHJDOLW\� RI� WZR� &RPPLVVLRQ� GHFLVLRQV
UHODWLQJ� WR� %DVTXH� WD[� ODZV� �� %\� WKRVH� WZR� GHFLVLRQV�� DGRSWHG� LQ� ������ �� WKH
&RPPLVVLRQ�IRXQG�WKDW�FHUWDLQ�DGYDQWDJHV�JUDQWHG�E\�WKH�'LSXWDFLyQ�)RUDO�GH�ÈODYD�WR
'DHZRR� (OHFWURQLFV� 0DQXIDFWXULQJ� (VSDxD� 6$� �'HPHVD��� 5DPRQGtQ� 6$� DQG
5DPRQGtQ�&iSVXODV�6$�FRQVWLWXWHG�6WDWH�DLG�LQFRPSDWLEOH�ZLWK�WKH�7UHDW\�SURYLVLRQV�
7KRVH�XQGHUWDNLQJV��WKH�'LSXWDFLyQ�)RUDO�GH�ÈODYD�DQG�WKH�&RPXQLGDG�$XWyQRPD�GHO
3DtV�9DVFR�FKDOOHQJHG�WKH�OHJDOLW\�RI�WKRVH�GHFLVLRQV�

,Q�'HPHVD��WKH�DSSOLFDQWV�FODLPHG�WKDW�WKH�&RPPLVVLRQ�KDG�LQIULQJHG�$UWLFOH�������(&
E\�FODVVLI\LQJ�DV�6WDWH�DLG��L��VXEVLGLHV�H[FHHGLQJ�WKH�PD[LPXP�JUDQW�DOORZHG�XQGHU�D
UHJLRQDO� DLG� VFKHPH� DSSURYHG� E\� WKH�&RPPLVVLRQ� LQ� ������ �LL�� DGYDQWDJHV� UHVXOWLQJ
IURP� WKH� VDOH� RI� D� SORW� RI� ODQG� DW� OHVV� WKDQ� PDUNHW� SULFH� WR� 'HPHVD� WR� EXLOG� LWV
UHIULJHUDWRU�PDQXIDFWXULQJ�SODQW� DQG� IURP�SRVWSRQHPHQW� RI� SD\PHQW� RI� WKH� SXUFKDVH
SULFH��DQG��LLL��DGYDQWDJHV�UHVXOWLQJ�IURP�WKH�DSSOLFDWLRQ�RI�%DVTXH�WD[�OHJLVODWLRQ�XQGHU
ZKLFK�'HPHVD�ZDV�JUDQWHG�D�WD[�FUHGLW�RI�����DQG�D�WD[�EDVH�UHGXFWLRQ��ZKLFK�ZDV
DYDLODEOH�WR�QHZO\�HVWDEOLVKHG�EXVLQHVVHV�

,Q�5DPRQGtQ�� WKH�DSSOLFDQW�FRPSDQLHV�FRQVLGHUHG�WKDW� WKH� WD[�FUHGLW�RI�����DQG� WKH
UHGXFWLRQ�LQ�WKH�WD[�EDVH�ODLG�GRZQ�IRU�QHZO\�HVWDEOLVKHG�EXVLQHVVHV�GLG�QRW�FRQVWLWXWH
6WDWH�DLG�IRU�WKH�SXUSRVHV�RI�$UWLFOH�������(&�

$V�UHJDUGV�WKH�SXUFKDVH�SULFH�RI�WKH�SORW�RI�ODQG�ERXJKW�E\�'HPHVD��WKH�&RXUW�SRLQWHG
RXW� WKDW� WKH�VDOH�RI�DVVHWV�E\�D� SXEOLF� DXWKRULW\� RQ�SUHIHUHQWLDO� WHUPV�PD\� FRQVWLWXWH
6WDWH�DLG��+RZHYHU�� LQ� WKH�SUHVHQW� FDVH�� LW� IRXQG� WKDW� WKH�&RPPLVVLRQ�KDG�DUELWUDULO\
�� $V�UHJDUGV�OLWLJDWLRQ�DULVLQJ�IURP�WKH�&RPPLVVLRQ
V�GHFLVLRQV�RQ�WKH�FRPSDWLELOLW\�RI�%DVTXH�WD[�ODZ

ZLWK� WKH�7UHDW\� UXOHV�RQ�6WDWH�DLG�� WZR�FDVHV�DOUHDG\�GLVFXVVHG� LQ� WKH�VHFWLRQ�RQ�DGPLVVLELOLW\� RI
DFWLRQV�IRU�DQQXOPHQW�PD\�EH�QRWHG�
F 7HUULWRULR�+LVWyULFR�GH�*XLS~]FRD�DQG�2WKHUVY�&RPPLVVLRQ FRQFHUQHG�WKH�OHJDOLW\�RI�GHFLVLRQV�WR
LQLWLDWH� WKH� IRUPDO� LQYHVWLJDWLRQ� SURFHGXUH� ZLWK� UHVSHFW� WR� WKH� WD[� FUHGLWV� FUHDWHG� E\� WKH� WD[
OHJLVODWLRQ�RI��ILUVW��WKH�3URYLQFHV�RI�9L]FD\D�DQG�*XLS~]FRD�DQG��VHFRQG��WKH�3URYLQFH�RI�ÈODYD�
F -RLQHG� &DVHV� 7��������� 7�������� DQG� 7�������� 7HUULWRULR� +LVWyULFR� GH� ÈODYD� DQG� 2WKHUV Y
&RPPLVVLRQ FRQFHUQHG�WKH�OHJDOLW\�RI�WKH�GHFLVLRQ�WR�LQLWLDWH�WKH�IRUPDO�LQYHVWLJDWLRQ�SURFHGXUH�ZLWK
UHVSHFW�WR�WKH�UHGXFWLRQ�LQ�WKH�WD[�EDVH�SURYLGHG�IRU�E\�WKH�WD[�OHJLVODWLRQ�RI�WKH�3URYLQFHV�RI�ÈODYD�
9L]FD\D�DQG�*XLS~]FRD�

�� &RPPLVVLRQ�'HFLVLRQ����������(&�RI���)HEUXDU\������FRQFHUQLQJ�6WDWH�DLG�JUDQWHG�E\�6SDLQ�WR
'DHZRR�(OHFWURQLFV�0DQXIDFWXULQJ�(VSDxD�6$� �'HPHVD�� �2-������/������S����DQG�&RPPLVVLRQ
'HFLVLRQ����������(&�RI���'HFHPEHU������RQ�WKH�6WDWH�DLG�LPSOHPHQWHG�E\�6SDLQ�IRU�5DPRQGtQ
6$�DQG�5DPRQGtQ�&iSVXODV�6$��2-������/������S�����
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GHWHUPLQHG�WKH�PDUNHW�SULFH�DQG�WKHUHIRUH�KDG�QRW�HVWDEOLVKHG�WKDW�'HPHVD�ERXJKW�WKH
SORW� DW� D� SULFH� ZKLFK� LW� ZRXOG� KDYH� EHHQ� XQDEOH� WR� REWDLQ� XQGHU� QRUPDO� PDUNHW
FRQGLWLRQV��0RUHRYHU�� WKH�&RPPLVVLRQ� KDG� QRW� VKRZQ� WKDW� WKH� SURYLVLRQ� E\� D� SXEOLF
VHFWRU� XQGHUWDNLQJ�RI� WKH� ODQG�RFFXSLHG�E\�'HPHVD�� IRU� D� QLQH�PRQWK�SHULRG� IUHH� RI
FKDUJH��ZDV�QRW�WKH�QRUPDO�FRQGXFW�RI�D�SULYDWH�XQGHUWDNLQJ�

$V� UHJDUGV� WKH� WD[� PHDVXUHV� DW� LVVXH� LQ� ERWK� FDVHV�� WKH� &RXUW� IRXQG� WKDW� WKH
&RPPLVVLRQ�ZDV�FRUUHFW�WR�FODVVLI\�WKHP�DV�6WDWH�DLG��LQ�SDUWLFXODU�EHFDXVH�WKH\�ZHUH
VSHFLILF�LQ�QDWXUH�

$FFRUGLQJ�WR�WKH�&RXUW��WKH�VSHFLILF�QDWXUH�RI�WKH�WD[�FUHGLW�GHULYHG�IURP�WKH�GLVFUHWLRQ
RI� WKH� DGPLQLVWUDWLRQ� �WKH� 'LSXWDFLyQ� )RUDO� GH� ÈODYD�� WR� YDU\� WKH� DPRXQW� RI�� RU� WKH
FRQGLWLRQV� IRU� JUDQWLQJ�� WKDW� WD[� FRQFHVVLRQ� DFFRUGLQJ� WR� WKH� FKDUDFWHULVWLFV� RI� WKH
LQYHVWPHQW�SURMHFW�VXEPLWWHG�IRU�LWV�DVVHVVPHQW�DQG�IURP�WKH�IDFW�WKDW�WKH�FRQFHVVLRQ
ZDV� JUDQWHG� RQO\� LQ� UHVSHFW� RI� LQYHVWPHQWV� H[FHHGLQJ� D� PLQLPXP� DPRXQW�� ,Q� WKDW
FRQQHFWLRQ�� WKH�&RXUW� UHMHFWHG� WKH� DSSOLFDQWV
� SOHD� WKDW� WKH�PHDVXUH� LQ� TXHVWLRQ� IHOO
RXWVLGH�$UWLFOH� ������ (&� RQ� WKH�JURXQG� WKDW� LWV� VHOHFWLYH� QDWXUH�ZDV� MXVWLILHG� µE\� WKH
QDWXUH�RU�RYHUDOO�VWUXFWXUH�RI�WKH�V\VWHP¶��7KH�VSHFLILF�WD[�PHDVXUH�LQ�TXHVWLRQ�ZDV�QRW
MXVWLILHG�E\�WKH�LQWHUQDO�ORJLF�RI�WKH�WD[�V\VWHP��VLQFH�LW�IDYRXUHG�RQO\�XQGHUWDNLQJV�ZLWK
VLJQLILFDQW�ILQDQFLDO�UHVRXUFHV�DQG�WKHUHIRUH�EUHDFKHG�WKH�SULQFLSOHV�RI�SURJUHVVLYHQHVV
DQG�UHGLVWULEXWLRQ�ZKLFK�IRUP�DQ�LQWHJUDO�SDUW�RI�WKH�6SDQLVK�WD[�V\VWHP�

$V�WR�WKH�PHDVXUH�UHGXFLQJ�WKH�WD[�EDVH��WKH�&RXUW�OLNHZLVH�IRXQG�LQ�5DPRQGtQ�� ILUVW�
WKDW� LW� ZDV� VSHFLILF� LQ� QDWXUH� VLQFH� LW� ZDV� JUDQWHG� RQO\� WR� EXVLQHVVHV�ZKLFK� �L�� ZHUH
QHZO\�VHW�XS���LL��PDGH�DQ�LQYHVWPHQW�FRVWLQJ�PRUH�WKDQ�D�PLQLPXP�DPRXQW��DQG��LLL�
FUHDWHG�DW�OHDVW�QHZ�MREV�DQG��VHFRQG��WKDW�LW�ZDV�QRW�MXVWLILHG�E\�µWKH�QDWXUH�RU�RYHUDOO
VWUXFWXUH�RI�WKH�V\VWHP¶��,Q�'HPHVD��WKH�&RXUW�VLPSO\�IRXQG�WKDW�WKH�&RPPLVVLRQ�KDG
QRW�HVWDEOLVKHG�WKDW�'HPHVD�DFWXDOO\�EHQHILWHG�IURP�WKDW�PHDVXUH�

)LQDOO\�� LW� LV� LQWHUHVWLQJ� WR� QRWH� WKDW� LQ� WKRVH� WZR� MXGJPHQWV� WKH�&RXUW� IRXQG� WKDW� WKH
&RPPLVVLRQ�KDG�QRW�EDVHG�LWV�FRQFOXVLRQ�WKDW�WKH�WD[�FUHGLW�ZDV�VSHFLILF�LQ�QDWXUH�RQ
WKH�IDFW�WKDW�LW�DSSOLHG�RQO\�WR�RQH�SDUW�RI�6SDLQ��$FFRUGLQJO\��WKH�&RPPLVVLRQ�KDG�LQ�QR
ZD\�FDOOHG�LQWR�TXHVWLRQ�WKH�OHJLVODWLYH�SRZHU�RI�WKH�WHUULWRULDO�HQWLW\�FRQFHUQHG�WR�DGRSW
PHDVXUHV�RI�D�JHQHUDO�QDWXUH�DSSOLFDEOH�WR�DOO�RI�WKH�UHJLRQ�FRQFHUQHG�

&DVH� 7�������� +LMRV� GH� $QGUpV� 0ROLQD Y� &RPPLVVLRQ >����@� (&5� ,,������ �XQGHU
DSSHDO�� &DVH� &������� 3�� UDLVHG�� LQWHU� DOLD�� WKH� TXHVWLRQV� ZKHWKHU�� ILUVW�� WKH
FDSLWDOLVDWLRQ�RI�SDUW�RI�WKH�GHEW�RI�DQ�XQGHUWDNLQJ� WR�D�SXEOLF�HQWLW\�DQG��VHFRQG�� WKH
ZDLYHU�E\�D�SXEOLF�ERG\�RI�WKH�GHEWV�RI�DQ�XQGHUWDNLQJ�LQ�GLIILFXOW\�FRQVWLWXWHG�6WDWH�DLG�

$V�UHJDUGV�WKH�ILUVW�TXHVWLRQ��WKH�&RXUW�H[DPLQHG�ZKHWKHU�WKH�&RPPLVVLRQ�KDG�PDGH�D
PDQLIHVW�HUURU�RI�DVVHVVPHQW� LQ� LWV�DSSOLFDWLRQ�RI� WKH� WHVW�RI� 
WKH�SULYDWH� LQYHVWRU� LQ�D
PDUNHW�HFRQRP\
� WR� WKH� UHFDSLWDOLVDWLRQ� LQ�TXHVWLRQ�� ,W� KHOG� WKDW� WKH�&RPPLVVLRQ�ZDV
FRUUHFW�LQ�ILQGLQJ�WKDW�WKH�SXEOLF�HQWLW\�KDG�QRW�DFWHG�LQ�WKH�PDQQHU�RI�D�SULYDWH�LQYHVWRU�
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JLYHQ� WKH� DSSOLFDQW
V� ILQDQFLDO� VLWXDWLRQ�� LQ� SDUWLFXODU� LWV� OHYHO� RI� GHEW�� DQG� WKH
XQOLNHOLKRRG�WKDW�LWV�ILQDQFLDO�YLDELOLW\�ZRXOG�EH�UHVWRUHG�

7KH�&RXUW�� OLNH�WKH�&RPPLVVLRQ��IRXQG�WKDW�WKH�ZDLYHU�RI�GHEW�ZDV�VSHFLILF� LQ�QDWXUH�
:KLOH�WKH�6SDQLVK�ODZ�JRYHUQLQJ�VXVSHQVLRQ�RI�SD\PHQWV�GRHV�QRW�DSSO\�VHOHFWLYHO\�LQ
IDYRXU�RI�FHUWDLQ�FDWHJRULHV�RI�XQGHUWDNLQJV�RU�FHUWDLQ�VHFWRUV�RI�DFWLYLW\��WKH�ZDLYHU�RI
GHEW� GHFODUHG� XQODZIXO� E\� WKH� &RPPLVVLRQ� GLG� QRW� IORZ� DXWRPDWLFDOO\� IURP� WKH
DSSOLFDWLRQ�RI� WKDW� ODZ��EXW� IURP�GLVFUHWLRQDU\�GHFLVLRQV�PDGH�E\� WKH�SXEOLF�ERGLHV� LQ
TXHVWLRQ�DQG�KHQFH�FRXOG�QRW�EH�UHJDUGHG�DV�JHQHUDO�LQ�QDWXUH�

2Q� WKH� RWKHU� KDQG�� WKH� &RXUW� IRXQG� WKDW� WKH� PHWKRG� ZKLFK� OHG� WKH� &RPPLVVLRQ� WR
FRQFOXGH�WKDW�WKH�ZDLYHU�RI�GHEW�E\�SXEOLF�ERGLHV�GLG�QRW�PHHW�WKH�SULYDWH�LQYHVWRU�WHVW
DQG� WKXV� FRQVWLWXWHG� 6WDWH� DLG� ZDV� LQDGHTXDWH�� 7KH� &RXUW� REVHUYHG�� ILUVW�� WKDW� WKH
VKDUH� RI� WKH� RYHUDOO� GHEW� RI� DQ� XQGHUWDNLQJ� LQ� GLIILFXOW\� UHSUHVHQWHG� E\� VXPV� GXH� WR
SXEOLF� ERGLHV� LV� QRW� LQ� LWVHOI� D� GHFLVLYH� IDFWRU� IRU� GHWHUPLQLQJ�ZKHWKHU� WKH� ZDLYHU� E\
WKRVH�ERGLHV�RI�GHEWV�RI� WKH�XQGHUWDNLQJ�EHDUV�VRPH�RI� WKH�KDOOPDUNV�RI�6WDWH�DLG�� ,W
WKHQ� DGGHG� WKDW� SXEOLF� ERGLHV� ZDLYLQJ� GHEWV� PXVW� EH� FRPSDUHG� WR� SULYDWH� FUHGLWRUV
VHHNLQJ�WR�REWDLQ�SD\PHQW�RI�VXPV�RZHG�WR�WKHP�E\�D�GHEWRU�LQ�ILQDQFLDO�GLIILFXOWLHV�DQG
WKDW�LW�DFFRUGLQJO\�IDOOV�WR�WKH�&RPPLVVLRQ�WR�DVVHVV��ZLWK�UHJDUG�WR�HDFK�RI�WKH�SXEOLF
ERGLHV� LQ�TXHVWLRQ��ZKHWKHU� WKH�ZDLYHU�RI�GHEW�ZKLFK�KDG�EHHQ�JUDQWHG�E\� LW� LV�PRUH
JHQHURXV�WKDQ�WKDW�ZKLFK�ZRXOG�KDYH�EHHQ�JUDQWHG�E\�D�K\SRWKHWLFDO�SULYDWH�FUHGLWRU
KDG�LW�EHHQ�LQ�D�VLWXDWLRQ�YLV���YLV WKH�XQGHUWDNLQJ�FRPSDUDEOH�WR�WKDW�RI�WKH�SXEOLF�ERG\
DQG�VHHNLQJ�WR�UHFRYHU�WKH�VXPV�RZHG�WR�LW��7KH�&RXUW�IRXQG�WKDW�WKH�&RPPLVVLRQ�KDG
QRW�FDUULHG�RXW�WKDW�DVVHVVPHQW��,W�UXOHG�WKDW�WKH�SOHD�WKDW�WKH�ZDLYHU�RI�GHEW�KDG�EHHQ
LQFRUUHFWO\� FODVVLILHG� DV� 6WDWH� DLG� ZDV� ZHOO� IRXQGHG� DQG� WKXV� DQQXOOHG� WKH� UHOHYDQW
DUWLFOHV�RI�WKH�FRQWHVWHG�GHFLVLRQ�

,Q� LWV� MXGJPHQW� RI� ��� 2FWREHU� ����� LQ� &DVH� 7������� /LQGH Y� &RPPLVVLRQ�� QRW� \HW
SXEOLVKHG�LQ�WKH�(&5��WKH�&RXUW�KHOG�WKDW� LW�KDG�QRW�EHHQ�HVWDEOLVKHG�WR� WKH�UHTXLVLWH
OHJDO�VWDQGDUG�WKDW�WKH�VXEVLG\�JUDQWHG�E\�*HUPDQ\�WR�/LQGH�$*�FRQVWLWXWHG�6WDWH�DLG
DQG� WKHUHIRUH� DQQXOOHG� WKH� GHFLVLRQ� LQ� VR� IDU� DV� LW� GHFODUHG� WKH� DLG� WR� EH� SDUWLDOO\
LQFRPSDWLEOH� ZLWK� WKH� FRPPRQ�PDUNHW�� �� 7KH�&RXUW� REVHUYHG� WKDW� WKH� SXEOLF� HQWLW\�
FRQWUDFWXDOO\� ERXQG� WR� D� WKLUG� SDUW\� E\� D� VXSSO\� DJUHHPHQW� IURP� ZKLFK� LW� FRXOG� QRW
UHOHDVH� LWVHOI��KDG�FKRVHQ�� LQ�YLHZ�RI� WKH� ORVVHV�ZKLFK� LW�ZDV� LQFXUULQJ�DV�D� UHVXOW� RI
SHUIRUPDQFH�RI� WKDW�DJUHHPHQW��WR�WUDQVIHU�SHUIRUPDQFH�RI� LWV�REOLJDWLRQ�WR�D�GLIIHUHQW
RSHUDWRU��/LQGH��LQ�FRQVLGHUDWLRQ�IRU�ZKLFK�LW�DFFRUGHG�/LQGH�D�JUDQW�RI�DQ�DPRXQW�OHVV
WKDQ� WKH� WRWDO� ORVVHV�ZKLFK� LW�ZRXOG� KDYH� LQFXUUHG� WKURXJK�SHUIRUPDQFH�RI� LWV� VXSSO\
REOLJDWLRQ�� 7KH�&RXUW� KHOG� WKDW� WKDW� JUDQW� FRXOG� QRW� EH� UHJDUGHG� DV� 6WDWH� DLG� VLQFH�
WDNHQ� DV� D� ZKROH�� WKH� WULSDUWLWH� DUUDQJHPHQW� RI� ZKLFK� LW� IRUPHG� D� SDUW� FRQVWLWXWHG� D
QRUPDO�FRPPHUFLDO�WUDQVDFWLRQ�LQ�ZKLFK�WKH�SXEOLF�HQWLW\�DQG�WKH�WKLUG�SDUW\�WR�ZKLFK�LW
ZDV�FRQWUDFWXDOO\�ERXQG�KDG�EHKDYHG�DV�UDWLRQDO�RSHUDWRUV�LQ�D�PDUNHW�HFRQRP\�
�� &RPPLVVLRQ�'HFLVLRQ����������(&�RI����-DQXDU\������RQ�6WDWH�DLG�JUDQWHG�E\�*HUPDQ\�WR�/LQGH

$*��2-������/ �����S� ���
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$V�D�ILQDO�SRLQW� LQ�WKLV�VHFWLRQ�� LW�VKRXOG�EH�QRWHG�WKDW�WKH�&RXUW�FODULILHG�WKH�VFRSH�RI
$UWLFOH� ������ (&�� ZKLFK� UHIHUV� WR� DLG� JUDQWHG� µE\� D� 0HPEHU� 6WDWH� RU� WKURXJK� 6WDWH
UHVRXUFHV�LQ�DQ\�IRUP�ZKDWVRHYHU¶��KROGLQJ�WKDW�ZKHUH�WKH�FRQGLWLRQV�ODLG�GRZQ�LQ�WKDW
SURYLVLRQ�DUH�PHW��LW�LV�QRW�RQO\�PHDVXUHV�WDNHQ�E\�WKH�IHGHUDO�RU�FHQWUDO�DXWKRULW\�ZKLFK
IDOO� ZLWKLQ� LWV� DPELW�� EXW� DOVR� PHDVXUHV� WDNHQ� E\� WKH� LQWUD�VWDWH� DXWKRULWLHV� F
GHFHQWUDOLVHG�� IHGHUDWHG�� UHJLRQDO� RU� RWKHU�F RI�0HPEHU�6WDWHV��ZKDWHYHU� WKHLU� OHJDO
VWDWXV�DQG�GHVFULSWLRQ��'HPHVD DQG�5DPRQGtQ��
�E� 7KH�GLVWLQFWLRQ�EHWZHHQ�QHZ�DQG�H[LVWLQJ�DLG

7KH� TXHVWLRQ� ZKHWKHU� FKDQJHV� WR� DQ� H[LVWLQJ� DLG� VFKHPH� FRQVWLWXWH� QHZ� DLG� FDPH
EHIRUH�WKH�&RXUW�RQ�D�QXPEHU�RI�RFFDVLRQV�

,Q�&DVH�7�������.HOOHU� DQG� .HOOHU�0HFFDQLFD Y�&RPPLVVLRQ >����@� (&5� ,,������ WKH
&RXUW� FRQILUPHG� WKDW� WKH�&RPPLVVLRQ�ZDV� MXVWLILHG� LQ� FRQVLGHULQJ� WKDW� D� QRQ�QRWLILHG
LQFUHDVH�LQ�WKH�FHLOLQJ�IRU�IL[HG�DVVHWV�ZDV�WR�EH�UHJDUGHG�DV�D�VXEVWDQWLYH�DPHQGPHQW
WR�D�SUHYLRXVO\�DSSURYHG�DLG�VFKHPH�DQG�WKXV�WKDW�WKH�DLG�JUDQWHG�WR�WKH�DSSOLFDQW� LQ
IDFW�FRQVWLWXWHG�QHZ�DLG�QRW�FRYHUHG�E\�WKDW�VFKHPH��6LPLODUO\�� LQ�'HPHVD�� WKH�&RXUW
KHOG� WKDW� D� VXEVLG\� ZKLFK� H[FHHGHG� E\� VHYHUDO� SHUFHQWDJH� SRLQWV� WKH� FHLOLQJ� RI
SHUPLVVLEOH�FRVWV�FRYHUHG�E\�DQ�DLG�VFKHPH�DSSURYHG�E\�WKH�&RPPLVVLRQ�FRQVWLWXWHG
QHZ�DLG�

2Q�WKH�RWKHU�KDQG��WKH�&RXUW�KHOG�WKDW��E\�LQLWLDWLQJ�WKH�IRUPDO�LQYHVWLJDWLRQ�SURFHGXUH
LQ� UHVSHFW� RI� WKH�ZKROH� RI� D� WD[� VFKHPH� �WKH� H[HPSW� FRPSDQLHV� OHJLVODWLRQ�� DQG� E\
SURYLVLRQDOO\� FODVVLI\LQJ� WKDW� VFKHPH� DV� QHZ� DLG� LQ� LWV� HQWLUHW\�� WKH�&RPPLVVLRQ� KDG
LQIULQJHG�$UWLFOH��� (&�DQG�$UWLFOH���F��RI�WKH�UHJXODWLRQ�RQ�6WDWH�DLG�SURFHGXUH���� WKH
ODWWHU�RI�ZKLFK�SURYLGHV�WKDW��µDOWHUDWLRQV�WR�H[LVWLQJ�DLG¶�DUH�WR�EH�UHJDUGHG�DV�QHZ�DLG�
,Q�*RYHUQPHQW�RI�*LEUDOWDU Y�&RPPLVVLRQ��FLWHG�DERYH��WKH�&RXUW�VWDWHG�WKDW�LW� LV�RQO\
ZKHUH� WKH� DOWHUDWLRQ� DIIHFWV� WKH� DFWXDO� VXEVWDQFH� RI� WKH� RULJLQDO� VFKHPH� WKDW� WKDW
VFKHPH� LV� WUDQVIRUPHG� LQWR�D�QHZ�DLG� VFKHPH��7KHUH� FDQ�EH�QR�TXHVWLRQ�RI� VXFK�D
VXEVWDQWLYH� DOWHUDWLRQ� ZKHUH� WKH� QHZ� HOHPHQW� LV� FOHDUO\� VHYHUDEOH� IURP� WKH� LQLWLDO
VFKHPH��7KH�DPHQGPHQWV�PDGH�WR�WKH�LQLWLDO�WD[�VFKHPH�DW�LVVXH�KDG�WR�EH�UHJDUGHG
DV�VHYHUDEOH�HOHPHQWV�RI�WKDW�VFKHPH�DQG��FRQVHTXHQWO\��FRXOG�QRW�KDYH�WKH�HIIHFW�WKDW
WKH�RULJLQDO�VFKHPH�QR�ORQJHU�FRQVWLWXWHG�H[LVWLQJ�DLG�

���'HURJDWLRQV�IURP�WKH�SURKLELWLRQ

6WDWH�DLG�LV�QRW�FDXJKW�E\�WKH�JHQHUDO�SURKLELWLRQ�VHW�RXW�LQ�$UWLFOH�������(&�ZKHUH�LW�LV
FRYHUHG� E\� RQH� RI� WKH� GHURJDWLRQV� VHW� RXW� LQ� $UWLFOH� ������ DQG� ���� (&�� RU� E\� WKH
GHURJDWLRQ�SURYLGHG�IRU�LQ�$UWLFOH�������(&�
�� &RXQFLO� 5HJXODWLRQ� �(&�� 1R� ��������� RI� ��� 0DUFK� ����� OD\LQJ� GRZQ� GHWDLOHG� UXOHV� IRU� WKH

DSSOLFDWLRQ�RI�$UWLFOH����(&��2-������/�����S����
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,Q�.HOOHU�DQG�.HOOHU�0HFFDQLFD Y�&RPPLVVLRQ��FLWHG�DERYH��WKH�&RXUW��LQ�WKH�H[HUFLVH�RI
LWV�OLPLWHG�MXGLFLDO�UHYLHZ�RI�GHFLVLRQV�WDNHQ�E\�WKH�&RPPLVVLRQ�XQGHU�$UWLFOH�������(&�
KHOG�WKDW�WKH�&RPPLVVLRQ�KDG�QRW�PDQLIHVWO\�HUUHG�LQ�LWV�DVVHVVPHQW�E\�ILQGLQJ�WKDW�WKH
UHTXLUHPHQW� WKDW� WKH�DSSOLFDQW�FRPSDQLHV�EH�UHVWRUHG� WR�YLDELOLW\��DV� ODLG�GRZQ� LQ� WKH
&RPPXQLW\�JXLGHOLQHV�IRU�6WDWH�DLG�IRU�UHVFXLQJ�DQG�UHVWUXFWXULQJ�ILUPV�LQ�GLIILFXOW\��2-
�����&������S� �����DPHQGHG�LQ�������2-������&������S� ����KDG�QRW�EHHQ�PHW����

%\� FRQWUDVW�� LQ� &DVH� 7��������6,'( Y�&RPPLVVLRQ >����@� (&5� ,,������� D� PDQLIHVW
HUURU�RI�DVVHVVPHQW�E\�WKH�&RPPLVVLRQ�UHVXOWHG�LQ�WKH�SDUWLDO�DQQXOPHQW�E\�WKH�&RXUW
RI� D� GHFLVLRQ� GHFODULQJ� DLG� FRPSDWLEOH�ZLWK� WKH� FRPPRQ�PDUNHW� RQ� WKH� EDVLV� RI� WKH
µFXOWXUH�GHURJDWLRQ¶�SURYLGHG�IRU�LQ�$UWLFOH�������G��(&���� ,Q�WKLV�FDVH��WKH�&RPPLVVLRQ
KDG� FRQVLGHUHG� WKDW� WKH� UHTXLUHPHQWV� ODLG� GRZQ� LQ� $UWLFOH� ������G�� ZHUH� PHW�� LQ
SDUWLFXODU�EHFDXVH�WKH�DLG�JUDQWHG�WR�WKH�&RRSpUDWLYH�G
H[SRUWDWLRQ�GX�OLYUH�IUDQoDLV�GLG
QRW�DIIHFW�FRPSHWLWLRQ�WR�DQ�H[WHQW�WKDW�ZDV�FRQWUDU\�WR�WKH�FRPPRQ�LQWHUHVW��+RZHYHU�
WKH�&RXUW�FRQVLGHUHG�WKDW�WKDW�DQDO\VLV�ZDV�LQFRUUHFW�LQDVPXFK�DV�WKH�PDUNHW�RQ�ZKLFK
WKH�&RPPLVVLRQ�DVVHVVHG�WKH�HIIHFWV�RI�WKH�DLG�LQ�LVVXH�KDG�EHHQ�LQFRUUHFWO\�GHILQHG�
&RQVHTXHQWO\�� E\� VHOHFWLQJ� DV� WKH� UHIHUHQFH� PDUNHW� WKH� H[SRUW� PDUNHW� IRU� )UHQFK�
ODQJXDJH� ERRNV� LQ� JHQHUDO�� UDWKHU� WKDQ� WKH� PDUNHW� RQ� ZKLFK� WKH� VDPH� DFWLYLW\� ZDV
FDUULHG�RXW�DV�WKDW�IRU�ZKLFK�WKH�DLG�ZDV�JUDQWHG��WKH�&RPPLVVLRQ�KDG�EHHQ�XQDEOH�WR
DVVHVV�WKH�WUXH�LPSDFW�RI�WKH�DLG�RQ�FRPSHWLWLRQ�

,Q�&DVH�7��������*UDSKLVFKHU�0DVFKLQHQEDX Y�&RPPLVVLRQ >����@�(&5� ,,������ WKH
&RXUW� DOVR� IRXQG� WKDW� WKH� &RPPLVVLRQ� KDG� PDQLIHVWO\� HUUHG� LQ� LWV� DVVHVVPHQW� E\
FRQFOXGLQJ�WKDW�SDUW�RI� WKH�DLG�ZKLFK�*HUPDQ\�KDG� LQWHQGHG� WR�JUDQW� WR� WKH�DSSOLFDQW
FRPSDQ\�ZDV� LQFRPSDWLEOH�ZLWK� WKH�FRPPRQ�PDUNHW�� �� 7KH�&RXUW�FRQILUPHG� WKDW� WKH
&RPPLVVLRQ� LV�HQWLWOHG� WR� UHIXVH� WKH�JUDQW�RI�DLG�ZKHUH� WKDW�DLG�KDV�QRW� LQGXFHG� WKH
XQGHUWDNLQJV� UHFHLYLQJ� LW� WR� DGRSW� FRQGXFW� OLNHO\� WR� DVVLVW� DWWDLQPHQW� RI� RQH� RI� WKH
REMHFWLYHV�PHQWLRQHG� LQ� $UWLFOH� ������ (&�� 1HYHUWKHOHVV�� LW� KHOG� WKDW� WKH� &RPPLVVLRQ
ZDV�ZURQJ�WR�ILQG�WKDW�WKH�XQGHUWDNLQJ�KDG�QRW�EHHQ�VR�LQGXFHG�LQ�WKH�SUHVHQW�FDVH�

�� 6HH��DOVR��+LMRV�GH�$QGUpV�0ROLQD Y�&RPPLVVLRQ�� FLWHG�DERYH��ZKLFK� FRQILUPHG� WKH�&RPPLVVLRQ
GHFLVLRQ�RI���)HEUXDU\������ILQGLQJ�WKDW�QRQH�RI�WKH�FRQGLWLRQV�IRU�DSSURYDO�RI�WKH�UHVWUXFWXULQJ�DLG
LQ� TXHVWLRQ�� QDPHO\� UHVWRUDWLRQ� RI� YLDELOLW\�� DYRLGDQFH� RI� XQGXH� GLVWRUWLRQV� RI� FRPSHWLWLRQ� DQG
SURSRUWLRQDOLW\�RI�WKH�DLG�WR�WKH�FRVWV�DQG�EHQHILWV�RI�UHVWUXFWXULQJ��KDG�EHHQ�PHW�

�� &RPPLVVLRQ�'HFLVLRQ����������(&�RI����-XQH������FRQFHUQLQJ�6WDWH�DLG�LQ�IDYRXU�RI�&RRSpUDWLYH
G
H[SRUWDWLRQ�GX�OLYUH�IUDQoDLV��&(/)���2-������/�����S�����

�� &RPPLVVLRQ�'HFLVLRQ����������(&�RI���)HEUXDU\�����RQ�6WDWH�DLG�ZKLFK�*HUPDQ\�LV�SODQQLQJ�WR
LQWURGXFH�IRU�*UDSKLVFKHU�0DVFKLQHQEDX�*PE+��%HUOLQ��2-������/������S�����



&RXUW�RI�)LUVW�,QVWDQFH 3URFHHGLQJV

���

�� 3URFHGXUDO�PDWWHUV

�D� ,QLWLDWLRQ�RI�D�IRUPDO�LQYHVWLJDWLRQ�SURFHGXUH

+DYLQJ� EHHQ� GHFODUHG� DGPLVVLEOH� �VHH� DERYH��� WKH� DFWLRQV� IRU� DQQXOPHQW� RI� WKH
GHFLVLRQV�WR�LQLWLDWH�WKH�IRUPDO�LQYHVWLJDWLRQ�SURFHGXUH�LQ�UHVSHFW�RI�FHUWDLQ�HOHPHQWV�RI
%DVTXH�WD[�DLG� �� ZHUH�GLVPLVVHG�RQ� WKHLU�PHULWV��7HUULWRULR�+LVWyULFR�GH�*XLS~]FRD Y
&RPPLVVLRQ DQG� -RLQHG�&DVHV�7���������7�������� DQG�7��������7HUULWRULR�+LVWyULFR
GH�ÈODYD�DQG�2WKHUV Y�&RPPLVVLRQ��FLWHG�DERYH��

%\�RQH�RI�WKH�SOHDV�UDLVHG�LQ�WKRVH�FDVHV��WKH�DSSOLFDQWV�GHQLHG�WKDW�WKH�WD[�PHDVXUHV
DW� LVVXH�FRQVWLWXWHG�6WDWH�DLG��)DFHG�ZLWK� WKH�&RPPLVVLRQ
V�SUHOLPLQDU\�DVVHVVPHQWV
RI�HDFK�RI� WKH�SURSRVHG�PHDVXUHV��ZKLFK�VRXJKW� WR�GHWHUPLQH�ZKHWKHU� WKH\�KDG� WKH
FKDUDFWHU�RI�DLG��WKH�&RXUW�KDG�WR�FODULI\�WKH�H[WHQW�RI�LWV�MXGLFLDO�UHYLHZ�RI�WKH�OHJDOLW\�RI
D�GHFLVLRQ�WR�LQLWLDWH�WKH�SURFHGXUH�SURYLGHG�IRU�LQ�$UWLFOH�������(&�

,W�VWDWHG�WKDW�LWV�UHYLHZ�PXVW�QHFHVVDULO\�EH�OLPLWHG�LQ�RUGHU�WR�DYRLG�FRQIXVLRQ�EHWZHHQ
WKH� DGPLQLVWUDWLYH� DQG� MXGLFLDO� SURFHHGLQJV�� DQG� WR� SUHVHUYH� WKH� GLYLVLRQ� RI� SRZHUV
EHWZHHQ�WKH�&RPPLVVLRQ�DQG�WKH�&RXUW��7KH�&RXUW�PXVW�DYRLG�JLYLQJ�D�ILQDO�UXOLQJ�RQ
TXHVWLRQV� RQ� ZKLFK� WKH� &RPPLVVLRQ� KDV� PHUHO\� IRUPHG� D� SURYLVLRQDO� YLHZ�� 7KXV�
ZKHUH�LQ�DQ�DFWLRQ�DJDLQVW�D�GHFLVLRQ�WR�LQLWLDWH�WKH�IRUPDO�LQYHVWLJDWLRQ�SURFHGXUH�WKH
SDUWLHV�FKDOOHQJH�WKH�&RPPLVVLRQ
V�DVVHVVPHQW�RI�D�PHDVXUH�DV�FRQVWLWXWLQJ�6WDWH�DLG�
UHYLHZ�E\�WKH�&RXUW�LV�OLPLWHG�WR�DVFHUWDLQLQJ�ZKHWKHU�RU�QRW�WKH�&RPPLVVLRQ�KDV�PDGH
D�PDQLIHVW�HUURU�RI�DVVHVVPHQW�LQ�IRUPLQJ�WKH�YLHZ�WKDW�LW�ZDV�XQDEOH�WR�UHVROYH�DOO�WKH
GLIILFXOWLHV�RQ�WKDW�SRLQW�GXULQJ�LWV�LQLWLDO�H[DPLQDWLRQ�RI�WKH�PHDVXUH�FRQFHUQHG��,Q�WKH
FDVH� DW� LVVXH�� WKH� DSSOLFDQWV
� SOHDV� GLVSXWLQJ� WKH� SURYLVLRQDO� FODVVLILFDWLRQ� RI� WKH
PHDVXUHV�DV�6WDWH�DLG�ZHUH�UHMHFWHG�

,Q� DGGLWLRQ�� LQ� WKRVH� WZR� MXGJPHQWV� WKH� &RXUW� UHFDOOHG� WKDW� D� GHFLVLRQ� WR� LQLWLDWH� WKH
IRUPDO� LQYHVWLJDWLRQ� SURFHGXUH� LPSOLHV� D� SURYLVLRQDO� DVVHVVPHQW� RI� ERWK� WKH� DLG
FKDUDFWHU� RI� WKH� PHDVXUH� DQG� LWV� FRPSDWLELOLW\� ZLWK� WKH� FRPPRQ� PDUNHW� DQG� WKDW
WKHUHIRUH� WKH� IDFW� WKDW� WKH� &RPPLVVLRQ� KDG� QRW� H[SOLFLWO\� VHW� RXW� LQ� LWV� GHFLVLRQ� LWV
GRXEWV�UHJDUGLQJ�FODVVLILFDWLRQ�RI�WKH�PHDVXUH�GLG�QRW� LQGLFDWH�WKDW�VXFK�FODVVLILFDWLRQ
ZDV�QRW�WHPSRUDU\��,Q�VXFK�D�GHFLVLRQ�WKH�&RPPLVVLRQ�LV�UHTXLUHG�WR�VHW�RXW�H[SOLFLWO\
LWV�GRXEWV�RQO\ DV�WR�WKH�PHDVXUH
V�FRPSDWLELOLW\�ZLWK�WKH�FRPPRQ�PDUNHW�

�� 7KH�FDVHV�FRQFHUQHG�DLG� LQ� WKH� IRUP�RI�D����� WD[�FUHGLW� LQ� WKH�3URYLQFHV�RI�ÈODYD��9L]FD\D�DQG
*XLS~]FRD��7HUULWRULR�+LVWyULFR�GH�*XLS~]FRD Y�&RPPLVVLRQ��DQG� LQ�WKH�IRUP�RI�D�UHGXFWLRQ� LQ�WKH
EDVLV�RI�DVVHVVPHQW�RI�FRUSRUDWLRQ�WD[�SURYLGHG�IRU�LQ�WKH�OHJLVODWLRQ�RI�WKRVH�UHJLRQV��-RLQHG�&DVHV
7���������7��������DQG�7��������7HUULWRULR�+LVWyULFR�GH�ÈODYD�DQG�2WKHUVY�&RPPLVVLRQ��
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�E� 7KH�ULJKWV�RI�WKH�SDUWLHV�FRQFHUQHG
�E��� 'XULQJ�WKH�SUHOLPLQDU\�LQYHVWLJDWLRQ

5HFDOOLQJ�WKH�FDVH�ODZ�HVWDEOLVKLQJ�WKDW�WKH�&RPPLVVLRQ�LV�QRW�XQGHU�DQ\�REOLJDWLRQ�WR
FRQGXFW� DQ� H[FKDQJH� RI� YLHZV� DQG� DUJXPHQWV� ZLWK� D� FRPSODLQDQW� GXULQJ� WKH
SUHOLPLQDU\� LQYHVWLJDWLRQ�� WKH� &RXUW� H[WHQGHG� WKDW� UXOH� WR� DSSO\� LQ� UHVSHFW� RI� DOO� WKH
SDUWLHV� FRQFHUQHG� DQG� DOO� WKH� 0HPEHU� 6WDWHV�� RQ� ZKLFK� WKH� DSSOLFDEOH� SURYLVLRQV
FRQIHU� QR� ULJKW� WR� EH� LQYROYHG� LQ� DQ� H[FKDQJH� RI� YLHZV�� ,W� IROORZV� WKDW� WKH� 0HPEHU
6WDWHV�DQG�WKH�SDUWLHV�FRQFHUQHG�FDQQRW�UHTXLUH�WKDW�WKH�&RPPLVVLRQ�KHDU�WKHLU�YLHZV
VR�WKDW�WKH\�FDQ�LQIOXHQFH�WKH�µSUHOLPLQDU\�DVVHVVPHQW¶�ZKLFK�OHDGV�WKH�&RPPLVVLRQ�WR
LQLWLDWH�WKH�IRUPDO�LQYHVWLJDWLRQ�SURFHGXUH��*RYHUQPHQW�RI�*LEUDOWDU Y�&RPPLVVLRQ��
�E���� 'XULQJ�WKH�IRUPDO�LQYHVWLJDWLRQ�SURFHGXUH

,Q� 'HPHVD�� WKH� &RXUW� UHFDOOHG� WKDW� WKH� UHFLSLHQW� RI� DLG� ZKLFK� KDV� EHHQ� GHFODUHG
LQFRPSDWLEOH�ZLWK�WKH�FRPPRQ�PDUNHW�DQG�PXVW�EH�UHSDLG�LV�D�SDUW\�FRQFHUQHG�ZLWKLQ
WKH�PHDQLQJ�RI�$UWLFOH�������(&��$V�VXFK��WKH�UHFLSLHQW�GRHV�QRW�HQMR\�WKH�VDPH�ULJKWV
WR�D�IDLU�KHDULQJ�DV�WKRVH�RI�LQGLYLGXDOV�DJDLQVW�ZKRP�D�SURFHGXUH�KDV�EHHQ�LQLWLDWHG�
EXW� KDV� RQO\� WKH� ULJKW� WR� EH� LQYROYHG� LQ� WKH� DGPLQLVWUDWLYH� SURFHGXUH�� ,Q� WKDW� UHJDUG�
XQGHU�$UWLFOH� ������ (&�� WKH� UHFLSLHQW� KDV� WKH� ULJKW� WR� VXEPLW� REVHUYDWLRQV� GXULQJ� WKH
UHYLHZ�VWDJH�HQYLVDJHG�E\�WKDW�SURYLVLRQ�

(� 7UDGH�SURWHFWLRQ�PHDVXUHV

7KH� MXGJPHQWV� GHOLYHUHG� LQ� WKH� ILHOG� RI� DQWL�GXPSLQJ�� E\� &KDPEHUV� RI� ILYH� -XGJHV�
ODUJHO\�DGRSW�VROXWLRQV�HVWDEOLVKHG�SUHYLRXVO\��&DVH�7��������$UQH�0DWKLVHQ Y�&RXQFLO
>����@� (&5� ,,������� MXGJPHQW� RI� ��� 6HSWHPEHU� ����� LQ� &DVH� 7������� (XURSH
&KHPL�&RQ Y�&RXQFLO��QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��XQGHU�DSSHDO��&DVH�&������� 3��
DQG� MXGJPHQW� RI� ��� 1RYHPEHU� ����� LQ� &DVH� 7������� .XQGDQ� ,QGXVWULHV� DQG� 7DWD
,QWHUQDWLRQDO Y�&RXQFLO��QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��

7KH� SRLQW� WR� EH� QRWHG� LQ� WKH� MXGJPHQW� LQ� $UQH� 0DWKLVHQ Y� &RXQFLO LV� WKDW� WKH
&RPPLVVLRQ� LV� HQWLWOHG� WR� ZLWKGUDZ� LWV� DFFHSWDQFH� RI� D� SULFH� XQGHUWDNLQJ� QRW� RQO\
ZKHUH�WKH�XQGHUWDNLQJ�LV�LQIULQJHG�EXW�DOVR�ZKHUH�LW� LV�FLUFXPYHQWHG�DQG��WKHUHIRUH��WR
UHSODFH� LW�ZLWK�DQ�DQWL�GXPSLQJ�GXW\�ZLWKRXW�KDYLQJ� WR�SURYH�RQFH�PRUH� WKH�GXPSLQJ
DQG�LQMXU\�DOUHDG\�GHWHUPLQHG�LQ�WKH�FRXUVH�RI�WKH�LQYHVWLJDWLRQ�ZKLFK�FXOPLQDWHG�LQ�WKH
XQGHUWDNLQJ��6XFK�D�VLWXDWLRQ�H[LVWV�ZKHUH�DQ�H[SRUWHU�ZKRVH�XQGHUWDNLQJ�QRW�WR�H[SRUW
EHORZ�D�PLQLPXP�SULFH�KDV�EHHQ�DFFHSWHG�GRHV�QRW�GLUHFWO\�LQIULQJH�WKH�WHUPV�RI�WKDW
XQGHUWDNLQJ��EXW�FLUFXPYHQWV�WKHP�E\�LPSOHPHQWLQJ�D�EXVLQHVV�SUDFWLFH�ZKLFK�PDNHV�LW
GLIILFXOW�� LI� QRW� LPSRVVLEOH�� IRU� LW� WR� HQVXUH� HIIHFWLYH� FRQWURO� RI� WKH� DFWXDO� SULFH� RI� LWV
H[SRUWV�DQG�� WKHUHIRUH��HIIHFWLYH�FRPSOLDQFH�ZLWK� WKH�XQGHUWDNLQJ��7KDW� LV� WKH�FDVH� LQ
SDUWLFXODU� ZKHUH� WKH� LPSOHPHQWDWLRQ� RI� VXFK� D� SUDFWLFH� LQYROYHV� WKH� SDUWLFLSDWLRQ� RI
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RWKHU� WUDGHUV� RYHU� ZKRP� WKH� H[SRUWHU� LQYROYHG� KDV� QR� FRQWURO� DQG� ZKR�� QRW� EHLQJ
ERXQG� E\� D� SDUDOOHO� XQGHUWDNLQJ�� DUH� QRW� VXEMHFW� WR� PRQLWRULQJ� E\� WKH� &RPPLVVLRQ
HLWKHU�

,Q�.XQGDQ�,QGXVWULHV�DQG�7DWD�,QWHUQDWLRQDO Y�&RXQFLO��WKH�&RXUW�DQQXOOHG�WKH�FRQWHVWHG
UHJXODWLRQ�RQO\�LQ�VR�IDU�DV�WKH�&RXQFLO��E\�WDNLQJ�LQWR�DFFRXQW�D�FRPPLVVLRQ�WKH�DFWXDO
SD\PHQW� RI� ZKLFK� E\� WKH� UHOHYDQW� DSSOLFDQW�� DQ� H[SRUWHU�� KDG� QRW�� KRZHYHU�� EHHQ
GHPRQVWUDWHG��XQODZIXOO\�DGMXVWHG�WKH�H[SRUW�SULFH�IRU�WKH�SXUSRVH�RI�FRPSDULQJ�LW�ZLWK
WKH�QRUPDO�YDOXH�

)� 3XEOLF�KHDOWK

,Q� VHYHUDO� FDVHV� WKH� &RXUW� ZDV� UHTXLUHG� WR� GHILQH� WKH� FLUFXPVWDQFHV� LQ� ZKLFK� WKH
LQVWLWXWLRQV�PD\�DGRSW�PHDVXUHV�GHVLJQHG�WR�SURWHFW�SXEOLF�KHDOWK��:KLOH�LW�KHOG�WKDW�WKH
&RXQFLO�ZDV�DEOH�ODZIXOO\�WR�UHPRYH�WZR�DQWLELRWLFV�IURP�D�OLVW�RI�VXEVWDQFHV�DXWKRULVHG
DV�DGGLWLYHV�LQ�IHHGLQJVWXIIV��3IL]HU Y�&RXQFLO�DQG�$OSKDUPD Y�&RXQFLO��FLWHG�DERYH���LW
IRXQG��RQ� WKH�RWKHU�KDQG�� WKDW� WKH�&RPPLVVLRQ�ZDV�QRW� HQWLWOHG� WR�ZLWKGUDZ�QDWLRQDO
DXWKRULVDWLRQV� IRU� WKH� PDUNHWLQJ� RI� PHGLFLQDO� SURGXFWV� IRU� WKH� WUHDWPHQW� RI� REHVLW\
�MXGJPHQW�RI����1RYHPEHU������LQ�-RLQHG�&DVHV�7��������7��������7�������WR�7�������
7��������� 7�������� DQG� 7�������� $UWHJRGDQ� DQG� 2WKHUV Y� &RPPLVVLRQ�� QRW� \HW
SXEOLVKHG�LQ�WKH�(&5��XQGHU�DSSHDO��&DVH�&�������3��

,Q� WKH�&RXQFLO� UHJXODWLRQ�FRQWHVWHG�E\�3IL]HU�DQG�$OSKDUPD�� WKH�UHDVRQ�JLYHQ� IRU� WKH
ZLWKGUDZDO�RI�DXWKRULVDWLRQ�RI�WKH�DQWLELRWLFV�DW�LVVXH�DV�DGGLWLYHV�LQ�IHHGLQJVWXIIV�ZDV
WKH� ULVN WR� KXPDQ� KHDOWK� WKDW� WKHLU� XVH� LQYROYHG�� QDPHO\� WKH� ULVN� RI� D� WUDQVIHU� RI
DQWLPLFURELDO� UHVLVWDQFH� IURP� DQLPDOV� WR� KXPDQV� ZLWK� WKH� FRQVHTXHQFH� WKDW� WKH
HIIHFWLYHQHVV�RI�FHUWDLQ�PHGLFLQDO�SURGXFWV�XVHG�LQ�KXPDQ�PHGLFLQH�ZRXOG�EH�UHGXFHG�

7KH�&RXUW�REVHUYHG�ZLWK�UHJDUG�WR�WKH�ULVNV�WR�KXPDQ�KHDOWK�OLQNHG�WR�WKH�XVH�RI�WKRVH
DQWLELRWLFV�DV�DGGLWLYHV�LQ�IHHGLQJVWXIIV�WKDW��ZKHUH�WKHUH� LV�VFLHQWLILF�XQFHUWDLQW\�DV�WR
WKH�H[LVWHQFH�RU�H[WHQW�RI�VXFK�ULVNV��WKH�&RPPXQLW\�LQVWLWXWLRQV�PD\��E\�UHDVRQ�RI�WKH
SUHFDXWLRQDU\�SULQFLSOH��WDNH�SURWHFWLYH�PHDVXUHV�ZLWKRXW�KDYLQJ�WR�ZDLW�XQWLO�WKH�UHDOLW\
DQG�VHULRXVQHVV�RI�WKH�ULVNV�EHFRPH�IXOO\�DSSDUHQW�RU��D�IRUWLRUL��WR�ZDLW�IRU�WKH�DGYHUVH
HIIHFWV� RI� WKH� XVH� RI� WKH� SURGXFWV� WR� PDWHULDOLVH�� +RZHYHU�� D� SUHYHQWLYH� PHDVXUH
FDQQRW� SURSHUO\� EH�EDVHG�RQ�D SXUHO\� K\SRWKHWLFDO� DSSURDFK� WR� WKH� ULVN�� IRXQGHG� RQ
PHUH�FRQMHFWXUH�ZKLFK�KDV�QRW�EHHQ�VFLHQWLILFDOO\�YHULILHG��DQG�PD\�EH�WDNHQ�RQO\�LI�WKH
ULVN��DOWKRXJK� LWV� UHDOLW\� DQG�H[WHQW� KDYH�QRW� EHHQ� µIXOO\¶� GHPRQVWUDWHG� E\� FRQFOXVLYH
VFLHQWLILF�HYLGHQFH��DSSHDUV�QHYHUWKHOHVV�WR�EH�DGHTXDWHO\�EDFNHG�XS�E\�WKH�VFLHQWLILF
GDWD�DYDLODEOH�DW�WKH�WLPH�ZKHQ�WKH�PHDVXUH�LV�WDNHQ�

7KH�&RXUW�VWDWHG�QH[W�WKDW�ULVN�DVVHVVPHQW�LQYROYHV��ILUVW��GHWHUPLQLQJ�ZKDW�OHYHO�RI�ULVN
LV�GHHPHG�DFFHSWDEOH�DQG��VHFRQG��FRQGXFWLQJ�D�VFLHQWLILF�DVVHVVPHQW�RI�WKH�ULVNV��$V
UHJDUGV�WKH�ILUVW�DVSHFW��WKH�&RXUW�IRXQG�WKDW��DOWKRXJK�WKH�&RPPXQLW\�LQVWLWXWLRQV�PD\
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QRW�WDNH�D�SXUHO\�K\SRWKHWLFDO�DSSURDFK�WR�ULVN�DQG�PD\�QRW�EDVH�WKHLU�GHFLVLRQV�RQ�D
µ]HUR�ULVN¶�� WKH\�PXVW� QHYHUWKHOHVV� WDNH� DFFRXQW� RI� WKHLU� REOLJDWLRQ�� ODLG� GRZQ� E\� WKH
7UHDW\��WR�HQVXUH�D�KLJK�OHYHO�RI�KXPDQ�KHDOWK�SURWHFWLRQ��ZKLFK��WR�EH�FRPSDWLEOH�ZLWK
WKH�7UHDW\��GRHV�QRW�QHFHVVDULO\�KDYH�WR�EH�WKH�KLJKHVW�WKDW�LV�WHFKQLFDOO\�SRVVLEOH��$V
WR�WKH�DVSHFW�FRQFHUQLQJ�D�VFLHQWLILF�ULVN�DVVHVVPHQW�FDUULHG�RXW�E\�H[SHUWV��WKH�&RXUW
VWDWHG�WKDW��DSDUW�IURP�EHLQJ�DV�WKRURXJK�DV�SRVVLEOH�KDYLQJ�UHJDUG�LQ�SDUWLFXODU�WR�DQ\
XUJHQW�QHHG�IRU�SUHYHQWLYH�PHDVXUHV�WR�EH�WDNHQ��VXFK�DQ�DVVHVVPHQW�PXVW�JLYH�WKH
FRPSHWHQW� SXEOLF� DXWKRULW\� VXIILFLHQWO\� UHOLDEOH� DQG� FRJHQW� LQIRUPDWLRQ� WR� DOORZ� LW� WR
XQGHUVWDQG�WKH�UDPLILFDWLRQV�RI�WKH�VFLHQWLILF�TXHVWLRQ�UDLVHG�DQG�GHFLGH�XSRQ�D�SROLF\
LQ�IXOO�NQRZOHGJH�RI�WKH�IDFWV�

,Q� OLJKW� RI� WKRVH� IDFWRUV�� LW� LV� XOWLPDWHO\� WKH� SXEOLF� DXWKRULW\ ZKLFK�� HYHQ� LI� WKHUH� LV
VFLHQWLILF�XQFHUWDLQW\�DQG�LW�LV�LPSRVVLEOH�WR�FDUU\�RXW�D�IXOO�ULVN�DVVHVVPHQW�LQ�WKH�WLPH
DYDLODEOH�� PXVW� GHFLGH� RQ� SUHYHQWLYH� SURWHFWLYH� PHDVXUHV� LI� VXFK� PHDVXUHV� DSSHDU
HVVHQWLDO��UHJDUG�EHLQJ�KDG�WR�WKH�OHYHO�RI�ULVN�WR�KXPDQ�KHDOWK�ZKLFK�WKDW�DXWKRULW\�KDV
GHFLGHG�LV�WKH�FULWLFDO�WKUHVKROG�DERYH�ZKLFK�SUHYHQWLYH�PHDVXUHV�PXVW�EH�WDNHQ�

,Q�3IL]HU�� WKH�&RXUW� IRXQG� WKDW� WKH�&RXQFLO� KDG� EHHQ� HQWLWOHG�� ZKHQ� GHFLGLQJ� WR� EDQ
YLUJLQLDP\FLQ��QRW�WR�IROORZ�WKH�RSLQLRQ�RI�WKH�FRPSHWHQW�VFLHQWLILF�FRPPLWWHH��VLQFH�WKH
&RXQFLO� UHOLHG� RQ� D� SURSHU� H[DPLQDWLRQ�� FDUHIXOO\� DQG� LPSDUWLDOO\� FDUULHG� RXW�� RI� DOO� WKH
UHOHYDQW�DVSHFWV�RI�WKH�LQGLYLGXDO�FDVH�F LQFOXGLQJ�WKH�UHDVRQLQJ�RQ�ZKLFK�WKH�ILQGLQJV�LQ
WKDW�RSLQLRQ�ZHUH�EDVHG�F DQG�MXVWLILHG�WKH�EDQ�E\�WKH�QHHG�WR�SURWHFW�KXPDQ�KHDOWK�

,Q�$OSKDUPD WKH�&RXUW�OLNHZLVH�UHMHFWHG�WKH�DSSOLFDQW
V�FRPSODLQWV��QRWZLWKVWDQGLQJ�WKH
IDFW� WKDW�WKH�FRPSHWHQW�VFLHQWLILF�FRPPLWWHH�ZDV�QRW�FRQVXOWHG�EHIRUH�WKH�DGRSWLRQ�RI
WKH�UHJXODWLRQ�EDQQLQJ�WKH�XVH�RI�EDFLWUDFLQ�]LQF�DV�DQ�DGGLWLYH�LQ�IHHGLQJVWXIIV�

,Q� ERWK� FDVHV� WKH� &RXUW� KHOG� WKDW�� GHVSLWH� XQFHUWDLQW\� DV� WR� WKH� H[LVWHQFH� RI� D� OLQN
EHWZHHQ�WKH�XVH�RI�WKH�DQWLELRWLFV�DV�DGGLWLYHV�LQ�IHHGLQJVWXIIV�DQG�WKH�GHYHORSPHQW�RI
UHVLVWDQFH�WR�WKHP�LQ�KXPDQV��WKHLU�EDQ�ZDV�QRW�D�PHDVXUH�WKDW�ZDV�GLVSURSRUWLRQDWH
LQ�UHODWLRQ�WR�WKH�REMHFWLYH�RI�SURWHFWLQJ�SXEOLF�KHDOWK�

,Q� $UWHJRGDQ�� VHYHUDO� SKDUPDFHXWLFDO� FRPSDQLHV� FRQWHQGHG� WKDW� WKH� &RPPLVVLRQ
ODFNHG� FRPSHWHQFH� WR� DGRSW� GHFLVLRQV� RUGHULQJ� WKH� 0HPEHU� 6WDWHV� WR� ZLWKGUDZ
QDWLRQDO�DXWKRULVDWLRQV��LVVXHG�WR�WKH�FRPSDQLHV�E\�WKH�FRPSHWHQW�QDWLRQDO�DXWKRULWLHV�
IRU� WKH� PDUNHWLQJ� RI� PHGLFLQDO� SURGXFWV� IRU� KXPDQ� XVH� FRQWDLQLQJ� FHUWDLQ� DQRUHFWLF
VXEVWDQFHV�DQG�� LQ�DQ\�HYHQW��WKDW�WKH�FRQGLWLRQV�QHFHVVDU\�IRU�WKHLU�ZLWKGUDZDO�ZHUH
QRW�PHW��7KH�&RXUW�DJUHHG�ZLWK�WKHP�

,W�KHOG�WKDW�WKH�&RPPLVVLRQ�ZDV�QRW�FRPSHWHQW�WR�DGRSW�WKH�FRQWHVWHG�GHFLVLRQV��$IWHU
LQWHUSUHWLQJ�WKH�DSSOLFDEOH�OHJLVODWLRQ��LW�IRXQG�WKDW��HYHQ�WKRXJK�WKH�QDWLRQDO�PDUNHWLQJ
DXWKRULVDWLRQV�KDG�EHHQ�DPHQGHG�DQG�� WKHUHIRUH�� SDUWLDOO\� KDUPRQLVHG�E\�D� GHFLVLRQ
DGRSWHG� E\� WKH� &RPPLVVLRQ� LQ� ����� �ZKLFK� ODFNHG� OHJDO� EDVLV� EXW� KDG� EHFRPH
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GHILQLWLYH��� WKH\� FRQWLQXHG� WR� IDOO� ZLWKLQ� WKH� UHVLGXDO� ILHOG� RI� H[FOXVLYH� 0HPEHU� 6WDWH
FRPSHWHQFH�DQG�WKDW�WKH�&RPPLVVLRQ�WKHUHIRUH�FRXOG�QRW�RUGHU�WKHLU�ZLWKGUDZDO�

,Q�DQ\�HYHQW��HYHQ�DVVXPLQJ� WKDW� WKH�&RPPLVVLRQ�KDG�EHHQ�FRPSHWHQW� WR�DGRSW� WKH
FRQWHVWHG�GHFLVLRQV��WKH\�ZHUH�IODZHG�VLQFH�WKH�FRQGLWLRQ�IRU�ZLWKGUDZDO�RI�D�PDUNHWLQJ
DXWKRULVDWLRQ�UHODWLQJ�WR�ODFN�RI�WKHUDSHXWLF�HIILFDF\�RI�WKH�VXEVWDQFHV�LQ�TXHVWLRQ��WKH
ILUVW� SDUDJUDSK� RI� $UWLFOH� ��� RI� 'LUHFWLYH� �������� �� XSRQ� ZKLFK� WKH� GHFLVLRQV� ZHUH
EDVHG��ZDV�QRW�IXOILOOHG�

,Q�WKLV�FRQQHFWLRQ�WKH�&RXUW�VWDWHG�WKDW��LQ�WKH�FRQWH[W�RI�WKH�JUDQW�DQG�DGPLQLVWUDWLRQ�RI
PDUNHWLQJ�DXWKRULVDWLRQV�IRU�PHGLFLQDO�SURGXFWV�� WKH�SULQFLSOH� WKDW�SURWHFWLRQ�RI�SXEOLF
KHDOWK�PXVW� XQTXHVWLRQDEO\� WDNH�SUHFHGHQFH�RYHU� HFRQRPLF�FRQVLGHUDWLRQV� UHTXLUHV�
�L�� WKH� WDNLQJ� LQWR� DFFRXQW� H[FOXVLYHO\� RI� FRQVLGHUDWLRQV� UHODWLQJ� WR� WKH� SURWHFWLRQ� RI
SXEOLF� KHDOWK�� �LL�� WKH� UH�HYDOXDWLRQ� RI� WKH� EHQHILW�ULVN� EDODQFH� RI� D�PHGLFLQDO� SURGXFW
ZKHUH�QHZ�GDWD�JLYH�ULVH�WR�GRXEWV�DV�WR�LWV�HIILFDF\�RU�VDIHW\��DQG��LLL��WKH�DSSOLFDWLRQ�RI
UXOHV� RI� HYLGHQFH� LQ� DFFRUGDQFH�ZLWK� WKH� SUHFDXWLRQDU\� SULQFLSOH�� 7KH� ODWWHU� SULQFLSOH
KDV�DFTXLUHG�WKH�UDQN�RI�D�JHQHUDO�SULQFLSOH�RI�&RPPXQLW\�ODZ�DQG�FDQ�EH�GHILQHG�DV
UHTXLULQJ� WKH� FRPSHWHQW� DXWKRULWLHV� WR� WDNH� DSSURSULDWH�PHDVXUHV� WR� SUHYHQW� VSHFLILF
SRWHQWLDO�ULVNV�WR�SXEOLF�KHDOWK��VDIHW\�DQG�WKH�HQYLURQPHQW��E\�JLYLQJ�SUHFHGHQFH�WR�WKH
UHTXLUHPHQWV� UHODWHG� WR� WKH� SURWHFWLRQ� RI� WKRVH� LQWHUHVWV� RYHU� HFRQRPLF� LQWHUHVWV�� LW
UHTXLUHV� WKH� VXVSHQVLRQ� RU� ZLWKGUDZDO� RI� D�PDUNHWLQJ� DXWKRULVDWLRQ� ZKHUH� QHZ� GDWD
JLYH� ULVH� WR� VHULRXV� GRXEWV� DV� WR� HLWKHU� WKH� VDIHW\� RU� WKH� HIILFDF\� RI� WKH� PHGLFLQDO
SURGXFW� LQ� TXHVWLRQ� DQG� WKRVH� GRXEWV� OHDG� WR� DQ� XQIDYRXUDEOH� DVVHVVPHQW� RI� WKH
EHQHILW�ULVN�EDODQFH�RI�WKDW�PHGLFLQDO�SURGXFW��$JDLQVW�WKDW�EDFNJURXQG��WKH�FRPSHWHQW
DXWKRULW\� QHHG� GR� QR� PRUH� WKDQ� SURYLGH�� LQ� DFFRUGDQFH� ZLWK� WKH� JHQHUDO� UXOHV� RI
HYLGHQFH�� VROLG� DQG� FRQYLQFLQJ� HYLGHQFH� ZKLFK�� ZKLOH� QRW� UHVROYLQJ� WKH� VFLHQWLILF
XQFHUWDLQW\�� PD\� UHDVRQDEO\� UDLVH� GRXEWV� DV� WR� WKH� VDIHW\� DQG�RU� HIILFDF\� RI� WKH
PHGLFLQDO�SURGXFW�

$FFRUGLQJ�WR�WKH�&RXUW��KRZHYHU��WKDW�ZDV�QRW�WKH�FDVH�KHUH��7KH�PHGLFDO�DQG�VFLHQWLILF
GDWD� XSRQ�ZKLFK� WKH� FRQWHVWHG� GHFLVLRQV�ZHUH� EDVHG�ZHUH� VWULFWO\� LGHQWLFDO� WR� WKRVH
WDNHQ� LQWR� FRQVLGHUDWLRQ� LQ� ����� VR� IDU� DV� FRQFHUQV� WKH� WKHUDSHXWLF� HIIHFWV� RI� WKH
VXEVWDQFHV�LQ�TXHVWLRQ��DQG�WKH�DVVHVVPHQW�PDGH�DV�WR�DFFHSWDEOH�ULVNV�LQ�UHVSHFW�RI
WKH�VKRUW�WHUP�HIIHFWV�RI� WKRVH�VXEVWDQFHV�KDG�QRW�FKDQJHG�� ,Q� WKRVH�FLUFXPVWDQFHV�
PHUH�FKDQJHV�LQ�D�VFLHQWLILF�FULWHULRQ�DSSOLHG�ZKHQ�DVVHVVLQJ�WKH�HIILFDF\�RI�PHGLFLQDO
SURGXFWV� LQ� WKH�WUHDWPHQW�RI�REHVLW\�DQG�UHODWLQJ�WR�FRQVLGHUDWLRQ�RI�D�SURGXFW
V� ORQJ�
WHUP�HIIHFWV�F FKDQJHV�LQ�UHVSHFW�RI�ZKLFK�WKHUH�ZDV�VDLG�WR�EH�D�FRQVHQVXV�ZLWKLQ�WKH
PHGLFDO�FRPPXQLW\�EXW�ZKLFK�ZHUH�QRW�EDVHG�RQ�QHZ�VFLHQWLILF�GDWD�RU� LQIRUPDWLRQ�F
FRXOG� QRW� RQ� WKHLU� RZQ� MXVWLI\� WKH� ZLWKGUDZDO� RI� D� PDUNHWLQJ� DXWKRULVDWLRQ� IRU� D
PHGLFLQDO�SURGXFW�
�� &RXQFLO 'LUHFWLYH�������((&�RI����-DQXDU\������RQ� WKH�DSSUR[LPDWLRQ�RI�SURYLVLRQV� ODLG�GRZQ�E\

ODZ�� UHJXODWLRQ� RU� DGPLQLVWUDWLYH� DFWLRQ� UHODWLQJ� WR� SURSULHWDU\� PHGLFLQDO� SURGXFWV� �2-�� (QJOLVK
6SHFLDO�(GLWLRQ������������S������DV�DPHQGHG�RQ�VHYHUDO�RFFDVLRQV�
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*� 7UDGH�PDUN�ODZ

/LWLJDWLRQ�UHODWLQJ�WR�UHJLVWUDWLRQ�RI�&RPPXQLW\�WUDGH�PDUNV�QRZ�KDV�DQ�LPSRUWDQW�SODFH
LQ�WKH�&RXUW
V�ZRUN��VLQFH����MXGJPHQWV�ZHUH�GHOLYHUHG�LQ�WKLV�ILHOG�DORQH�LQ����������RI
ZKLFK�DQQXOOHG�GHFLVLRQV�LQ�ZKROH�RU�LQ�SDUW���5XOLQJ�RQ�WKH�OHJDOLW\�RI�GHFLVLRQV�PDGH
E\� %RDUGV� RI� $SSHDO� RI� WKH� 2IILFH� IRU� +DUPRQLVDWLRQ� LQ� WKH� ,QWHUQDO� 0DUNHW� �7UDGH
0DUNV�DQG�'HVLJQV�� �µWKH�2IILFH¶��� WKH�&RXUW� UHYLHZHG�ZKHWKHU� WKH�%RDUGV�RI�$SSHDO
KDG�DSSOLHG�FRUUHFWO\�WKH�FRQGLWLRQV�JRYHUQLQJ�UHJLVWUDWLRQ�RI�&RPPXQLW\�WUDGH�PDUNV�
,W� LV� WR� EH� UHPHPEHUHG� WKDW� 5HJXODWLRQ� 1R� ������ �� SURYLGHV� WKDW� UHJLVWUDWLRQ� DV� D
&RPPXQLW\� WUDGH�PDUN� LV� WR� EH� UHIXVHG�� LQWHU� DOLD�� ZKHUH� WKH�PDUN� LV� GHYRLG� RI� DQ\
GLVWLQFWLYH�FKDUDFWHU��$UWLFOH������E��RI� WKH�UHJXODWLRQ��RU� LV�GHVFULSWLYH� �$UWLFOH������F��
�DEVROXWH� JURXQGV� IRU� UHIXVDO��� RU� LQ� WKH� FDVH� RI� RSSRVLWLRQ� GXO\� EDVHG� XSRQ� WKH
H[LVWHQFH� RI� DQ� HDUOLHU� WUDGH�PDUN� SURWHFWHG� LQ� D�0HPEHU� 6WDWH� RU� DV� D�&RPPXQLW\
WUDGH�PDUN��$UWLFOH�����UHODWLYH�JURXQGV�IRU�UHIXVDO���$OVR��FDVHV�GHFLGHG�E\�WKH�&RXUW�RI
)LUVW� ,QVWDQFH� VKRZ� WKDW� PDUNV� FDSDEOH� RI� UHJLVWUDWLRQ� E\� WKH� 2IILFH� PD\� EH� ZRUG
PDUNV�� �� ILJXUDWLYH�PDUNV�� �� WKUHH�GLPHQVLRQDO�PDUNV�� �� PDUNV� WDNLQJ� WKH� IRUP� RI� D
GHVLJQ�DSSOLHG�WR�WKH�VXUIDFH�RI�JRRGV���� PDUNV�ZKLFK�DUH�FRORXUV���� PDUNV�FRPSULVLQJ
WKH�VKDSH�RI�D�SURGXFW��� RU�PDUNV�RI�D�FRPSOH[�QDWXUH����

�� &LWHG�LQ�IRRWQRWH���
�� ,Q� SDUWLFXODU�� &DVH� 7������� (XURFRRO� /RJLVWLN Y� 2+,0� �(852&22/� >����@� (&5� ,,������ &DVH

7�������5HZH� =HQWUDO Y�2+,0� �/,7(� >����@� (&5� ,,������ &DVH� 7��������6WUHDPVHUYH Y�2+,0
�675($06(59(� >����@� (&5� ,,����� �XQGHU� DSSHDO�� &DVH� &������� 3��� &DVH� 7��������(OORV Y
2+,0��(//26��>����@�(&5�,,������&DVH�7��������'DLPOHU&KU\VOHU Y�2+,0��7(/(�$,'� >����@�(&5
,,�������&DVH�7��������'DLPOHU&KU\VOHU Y�2+,0��&$5&$5'� >����@�(&5�,,�������&DVH�7�������
'DLPOHU&KU\VOHU Y� 2+,0� �758&.&$5'� >����@� (&5� ,,������� &DVH� 7�������� 6$7�� Y� 2+,0
�6$7��� >����@�(&5�,,�������XQGHU�DSSHDO��&DVH�&������� 3���MXGJPHQW�RI���2FWREHU������LQ�&DVH
7�������� 'DUW� ,QGXVWULHV Y� 2+,0� �8OWUD3OXV��� QRW� \HW� SXEOLVKHG� LQ� WKH� (&5�� MXGJPHQW� RI� ��
1RYHPEHU������LQ�-RLQHG�&DVHV�7�������DQG�7�������%RVFK Y�2+,0��.LW�6XSHU�3UR�DQG�.LW�3UR��
QRW� \HW� SXEOLVKHG� LQ� WKH� (&5�� DQG� MXGJPHQW� RI� �� 'HFHPEHU� ����� LQ� &DVH� 7�������� 6\NHV
(QWHUSULVHV Y�2+,0��5($/�3(23/(��5($/�62/87,216���QRW�\HW�SXEOLVKHG�LQ�WKH�(&5�

�� ,Q� SDUWLFXODU�� MXGJPHQW� RI� ���2FWREHU� ����� LQ�&DVH� 7������0DWUDW]HQ�&RQFRUG Y�2+,0�F +XNOD
*HUPDQ\� �0$75$7=(1� 0DUNW� &21&25'��� QRW� \HW� SXEOLVKHG� LQ� WKH� (&5� �XQGHU� DSSHDO�� &DVH
&����� 3��

�� &DVH� 7�������0DJ� ,QVWUXPHQW� Y� 2+,0� �WRUFK� VKDSH�� >����@� (&5� ,,����� �XQGHU� DSSHDO�� &DVH
&������� 3��

�� -XGJPHQW�RI���2FWREHU������LQ�&DVH�7�������*ODYHUEHO Y�2+,0��VXUIDFH�RI�D�VKHHW�RI�JODVV���QRW
\HW�SXEOLVKHG�LQ�WKH�(&5�

�� -XGJPHQWV�RI����6HSWHPEHU������LQ�&DVH�7��������9LNLQJ�8PZHOWWHFKQLN Y�2+,0��MX[WDSRVLWLRQ�RI
JUHHQ�DQG�JUH\��DQG�RI���2FWREHU������ LQ�&DVH�7��������.:6�6DDW Y�2+,0��VKDGH�RI�RUDQJH��
ERWK�QRW�\HW�SXEOLVKHG�LQ�WKH�(&5�

�� -XGJPHQW�RI����'HFHPEHU������ LQ�&DVH�7�������3URFWHU�DQG�*DPEOH Y�2+,0��VRDS�EDU�VKDSH��
QRW�\HW�SXEOLVKHG�LQ�WKH�(&5�

�� -XGJPHQWV� RI� ��� 2FWREHU� ����� LQ� &DVH� 7������� ,/6� ,QVWLWXW� I�U� /HUQV\VWHPH� Y� 2+,0� F
(GXFDWLRQDO�6HUYLFHV�� ,QF� �(/6� DQG�RI���'HFHPEHU������ LQ�&DVH�7�������%LR,' Y�2+,0��%LR,'�
�XQGHU�DSSHDO��&DVH�&������ 3���ERWK�QRW�\HW�SXEOLVKHG�LQ�WKH�(&5�
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�� $EVROXWH�JURXQGV�IRU�UHIXVDO�RI�UHJLVWUDWLRQ

7KH� &RXUW� REVHUYHG� WKDW� WKH� TXHVWLRQ� ZKHWKHU� D� WUDGH�PDUN� LV� GHVFULSWLYH� PXVW� EH
DVVHVVHG�� ILUVW�� LQ�UHODWLRQ�WR� WKH�JRRGV�RU�VHUYLFHV� LQ� UHVSHFW�RI�ZKLFK� UHJLVWUDWLRQ�RI
WKH�VLJQ�KDV�EHHQ�UHTXHVWHG�DQG��VHFRQG��LQ�UHODWLRQ�WR�WKH�SHUFHSWLRQ�RI�WKH�UHOHYDQW
VHFWLRQ� RI� WKH� SXEOLF� ZKLFK� LV� FRPSRVHG� RI� WKH� FRQVXPHUV� RI� WKRVH� SURGXFWV� RU
VHUYLFHV�� ,W� WKXV�FRQILUPHG� WKDW� WKH�ZRUG�(//26� LV�GHVFULSWLYH� LQ� UHODWLRQ� WR� FORWKLQJ�
IRRWZHDU�DQG�KHDGJHDU� �(OORV Y�2+,0��(//26��� FLWHG�DERYH���EXW�DQQXOOHG�GHFLVLRQV
ILQGLQJ� WKDW� WKH� WHUP�675($06(59(� LV�GHVFULSWLYH� LQ� UHODWLRQ� WR�JRRGV� IDOOLQJ�ZLWKLQ
WKH� FDWHJRU\� µPDQXDOV¶� DQG� µSXEOLFDWLRQV¶� �6WUHDPVHUYH� Y� 2+,0� �675($06(59(��
FLWHG� DERYH��� WKDW� µ8OWUD3OXV¶� LV� GHVFULSWLYH� LQ� UHODWLRQ� WR� SODVWLF� RYHQZDUH� �'DUW
,QGXVWULHV Y�2+,0��8OWUD3OXV���FLWHG�DERYH���WKDW�WKH�ZRUG�µ&$5&$5'¶�LV�GHVFULSWLYH�LQ
UHODWLRQ�WR�GDWD�SURFHVVLQJ�PHGLD��'DLPOHU&KU\VOHU�Y�2+,0��&$5&$5'���FLWHG�DERYH�
DQG�WKDW�µ6$7��¶�LV�GHVFULSWLYH�LQ�UHODWLRQ�WR�VHUYLFHV�LQWHQGHG�IRU�JHQHUDO�FRQVXPSWLRQ
DQG� IRU� SURIHVVLRQDOV� LQ� WKH� ILOP�DQG�PHGLD� LQGXVWULHV� �6$7�� Y�2+,0� �6$7����� FLWHG
DERYH��

$� WUDGH�PDUN� KDV� GLVWLQFWLYH� FKDUDFWHU� LI� LW� LV� FDSDEOH� RI� GLVWLQJXLVKLQJ� WKH� JRRGV� RU
VHUYLFHV� LQ� UHVSHFW� RI�ZKLFK� UHJLVWUDWLRQ� LV� DSSOLHG� IRU� DFFRUGLQJ� WR� WKHLU� FRPPHUFLDO
RULJLQ�� 'LVWLQFWLYHQHVV� LV� DFFRUGLQJO\� HVWDEOLVKHG� ZKHUH� WKH� WUDGH� PDUN� HQDEOHV� D
FRQVXPHU�ZKR� SXUFKDVHV� WKH� JRRGV� RU� VHUYLFHV� LGHQWLILHG� E\� WKH�PDUN� WR�PDNH� WKH
VDPH� FKRLFH� RQ� D� VXEVHTXHQW� SXUFKDVH�� LI� KLV� H[SHULHQFH� LV� D� SRVLWLYH� RQH�� RU� WR
FKRRVH�GLIIHUHQWO\�LI�LW�LV�QRW��VHH��LQ�SDUWLFXODU��0DJ�,QVWUXPHQW�Y�2+,0��WRUFK�VKDSH��
FLWHG�DERYH���2Q�WKH�RWKHU�KDQG��GLVWLQFWLYH�FKDUDFWHU� LV� ODFNHG�E\�PDUNV�ZKLFK�� IURP
WKH� SRLQW� RI� YLHZ� RI� WKH� UHOHYDQW� SXEOLF�� DUH� FRPPRQO\� XVHG�� LQ� WUDGH�� IRU� WKH
SUHVHQWDWLRQ� RI� WKH� JRRGV� RU� VHUYLFHV� FRQFHUQHG� RU� LQ� FRQQHFWLRQ� ZLWK� ZKLFK� WKHUH
H[LVWV�� DW� WKH� YHU\� OHDVW�� FRQFUHWH� HYLGHQFH� MXVWLI\LQJ� WKH� FRQFOXVLRQ� WKDW� WKH\� DUH
FDSDEOH�RI�EHLQJ�XVHG�LQ�WKDW�PDQQHU��6$7�� Y�2+,0��6$7�����FLWHG�DERYH���,Q�WKH�OLJKW
RI� WKRVH�FULWHULD��%RDUGV�RI�$SSHDO�ZHUH� ULJKW� LQ� KROGLQJ� WKDW� QR� GLVWLQFWLYH� FKDUDFWHU
ZDV�SRVVHVVHG�E\�WRUFK�VKDSHV�LQ�UHODWLRQ�WR�WRUFKHV��0DJ�,QVWUXPHQW�Y�2+,0��WRUFK
VKDSH���FLWHG�DERYH���D�GHVLJQ�DSSOLHG�WR�WKH�VXUIDFH�RI�D�VKHHW�RI�JODVV��*ODYHUEHO Y
2+,0��VXUIDFH�RI�D�VKHHW�RI�JODVV���FLWHG�DERYH���µ.LW�3UR¶�DQG�µ.LW�6XSHU�3UR¶�LQ�UHODWLRQ
WR�YHKLFOH�SDUWV��%RVFK Y�2+,0��.LW�6XSHU�3UR�DQG�.LW�3UR���FLWHG�DERYH��� WKH�VORJDQ
µ5($/�3(23/(��5($/�62/87,216¶�LQ�UHODWLRQ�WR�VHUYLFHV�FRQQHFWHG�ZLWK�LQIRUPDWLRQ
WHFKQRORJ\� �6\NHV� (QWHUSULVHV Y�2+,0� �5($/� 3(23/(�� 5($/� 62/87,216��� FLWHG
DERYH���WKH�MX[WDSRVLWLRQ��LQ�QR�SDUWLFXODU�DUUDQJHPHQW��RI�WKH�FRORXUV�JUHHQ�DQG�JUH\�LQ
UHODWLRQ�WR�JDUGHQLQJ�PDFKLQHU\��9LNLQJ�8PZHOWWHFKQLN Y�2+,0��MX[WDSRVLWLRQ�RI�JUHHQ
DQG� JUH\��� FLWHG� DERYH�� DQG� D� VKDGH� RI� WKH� FRORXU� RUDQJH� LQ� UHODWLRQ� WR� VHHGV� DQG
FHUWDLQ�DJULFXOWXUDO�PDFKLQHU\��.:6�6DDW Y�2+,0��VKDGH�RI�RUDQJH���FLWHG�DERYH��

)LQDOO\��WKH�&RXUW�KHOG�ZLWK�UHJDUG�WR�GLVWLQFWLYHQHVV�DFTXLUHG�WKURXJK�XVH�RI�WKH�WUDGH
PDUN��$UWLFOH������RI�5HJXODWLRQ�1R��������WKDW�WKDW�XVH�PXVW�EH�EHIRUH�WKH�WUDGH�PDUN
DSSOLFDWLRQ�ZDV�ILOHG��MXGJPHQW�RI����'HFHPEHU������LQ�&DVH�7��������H&RS\�Y�2+,0
�(&23<���QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��
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�� 5HODWLYH�JURXQGV�IRU�UHIXVDO�RI�UHJLVWUDWLRQ

2Q� VL[� RFFDVLRQV� WKH� &RXUW� UXOHG� RQ� WKH� OHJDOLW\� RI� GHFLVLRQV� PDGH� LQ� RSSRVLWLRQ
SURFHHGLQJV�UHODWLQJ�WR�UHJLVWUDWLRQ�RI�D�WUDGH�PDUN���� ,W�ZLOO�EH�QRWHG�WKDW��LQ�WKRVH�LQWHU
SDUWHV FDVHV�� WKH� 2IILFH�� ZKLFK� LV� IRUPDOO\� WKH� GHIHQGDQW� EHIRUH� WKH� &RXUW� RI� )LUVW
,QVWDQFH�� PD\� EH� OHG� WR� FRQWHQG� WKDW� WKH� 2SSRVLWLRQ� 'LYLVLRQ
V� GHFLVLRQ� ZDV� ZHOO
IRXQGHG� DQG�� WKHUHIRUH�� WR� FRQVLGHU� WKDW� WKH� %RDUG� RI� $SSHDO� HUUHG� LQ� ODZ� E\
RYHUWXUQLQJ� WKDW� GHFLVLRQ�� ,W� IROORZV� WKDW� LQ� VXFK� D� FDVH� WKH� 2IILFH� VXSSRUWV� WKH
DSSOLFDQW
V� OLQH� RI� DUJXPHQW� �&KHI� 5HYLYDO� 86$ Y�2+,0�F 0DVVDJXp�0DUtQ� �&KHI��
FLWHG�DERYH���+RZHYHU�� WKH�2IILFH�FDQQRW� IRUPDOO\�FODLP� WKDW�D�GHFLVLRQ�DGRSWHG�E\�D
%RDUG�RI�$SSHDO�VKRXOG�EH�DQQXOOHG�RU�DOWHUHG��9HGLDO Y�2+,0�F )UDQFH�'LVWULEXWLRQ
�+8%(57���FLWHG�DERYH��

6R�IDU�DV�FRQFHUQV�WKH�VXEVWDQFH�RI�FDVHV��WKH�&RXUW�FODULILHG�WKH�PDWWHUV�ZKLFK�VKRXOG
EH�WDNHQ�LQWR�DFFRXQW�ZKHQ�DVVHVVLQJ�ZKHWKHU�WKHUH�LV�D�OLNHOLKRRG�RI�FRQIXVLRQ��$IWHU
FRPSDULQJ��ILUVW��WKH�JRRGV�FRQFHUQHG�DQG��VHFRQG��WKH�VLJQV�LQ�TXHVWLRQ��HQWDLOLQJ�DQ
DVVHVVPHQW�RI�WKHLU�YLVXDO��DXUDO�RU�FRQFHSWXDO�VLPLODULW\���WKH�&RXUW�KHOG�WKDW�WKHUH�ZDV
LQGHHG�D�OLNHOLKRRG�RI�FRQIXVLRQ��ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������E��RI�5HJXODWLRQ�1R
������� LQ� WKH�PLQG� RI� WKH� SXEOLF� EHWZHHQ� WKH�PDUN� FODLPHG� DQG� DQ� HDUOLHU� SURWHFWHG
PDUN� DQG� DFFRUGLQJO\� XSKHOG� �LQ� 2EHUKDXVHU Y� 2+,0� F 3HWLW� /LEHUWR� �)LIWLHV� DQG
0DWUDW]HQ�&RQFRUG Y�2+,0�F +XNOD�*HUPDQ\��0$75$7=(1�0DUNW�&21&25'���ERWK
FLWHG� DERYH�� RU� DQQXOOHG� �LQ� ,/6� ,QVWLWXW� I�U� /HUQV\VWHPH� Y� 2+,0� F (GXFDWLRQDO
6HUYLFHV��,QF��(/6���FLWHG�DERYH��WKH�GHFLVLRQ�RI�WKH�%RDUG�RI�$SSHDO�

�� 3URFHGXUH

2Q�YDULRXV�RFFDVLRQV�WKH�&RXUW�UHYLHZHG�ZKHWKHU�WKH�2IILFH�KDG�FRPSOLHG�ZLWK�$UWLFOH
���RI�5HJXODWLRQ�1R��������ZKLFK�SURYLGHV�WKDW�WKH�2IILFH
V�GHFLVLRQV�DUH�WR�EH�EDVHG
RQO\�RQ� UHDVRQV�RQ�ZKLFK� WKH�SDUWLHV�FRQFHUQHG�KDYH�KDG�DQ�RSSRUWXQLW\� WR�SUHVHQW
WKHLU�FRPPHQWV�

7KH�&RXUW�KHOG�WKDW�D�%RDUG�RI�$SSHDO�LV�HQWLWOHG�WR�XVH�DQ\�RI�WKH�LWHPV�RI�LQIRUPDWLRQ
LQFOXGHG�E\�WKH�DSSOLFDQW�LQ�WKH�WUDGH�PDUN�DSSOLFDWLRQ�IRUP�ZLWKRXW�ILUVW�LQYLWLQJ�KLP�WR
FRPPHQW�RQ� WKHP� �&DVH�7��������+HUVKH\�)RRGV Y�2+,0� �.LVV� GHYLFH�ZLWK�SOXPH�
>����@�(&5�,,��������2Q�WKH�RWKHU�KDQG��LW�KHOG�WKDW�D�%RDUG�RI�$SSHDO�ZKLFK�GHFLGHV�WR
H[HUFLVH�WKH�SRZHUV�YHVWHG�LQ�WKH�H[DPLQHU�DIWHU�ILQGLQJ�DQ�HUURU�E\�KLP�LV�QRW�HQWLWOHG
�� &DVH�7��������&KHI�5HYLYDO�86$�Y 2+,0�F 0DVVDJXp�0DUtQ��&KHI� >����@�(&5�,,�������MXGJPHQW

RI����2FWREHU������LQ�&DVH�7��������2EHUKDXVHU Y�2+,0�F 3HWLW�/LEHUWR �)LIWLHV���QRW�\HW�SXEOLVKHG
LQ� WKH�(&5��,/6� ,QVWLWXW� I�U�/HUQV\VWHPH Y�2+,0�F (GXFDWLRQDO�6HUYLFHV�� ,QF� �(/6���FLWHG�DERYH�
0DWUDW]HQ� &RQFRUG Y�2+,0�F +XNOD� *HUPDQ\� �0$75$7=(1� 0DUNW� &21&25'��� FLWHG� DERYH�
MXGJPHQW� RI� ��� 'HFHPEHU� ����� LQ� &DVH� 7�������.DEXVKLNL� .DLVKD� )HUQDQGHV Y�2+,0�F 5�-�
+DUULVRQ� �+,:$77��� QRW� \HW� SXEOLVKHG� LQ� WKH�(&5��DQG� MXGJPHQW� RI� ���'HFHPEHU� ����� LQ�&DVH
7��������9HGLDO Y�2+,0�F )UDQFH�'LVWULEXWLRQ��+8%(57���QRW�\HW�SXEOLVKHG�LQ�WKH�(&5�
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WR�UHIXVH� WKH�DSSOLFDWLRQ� IRU� UHJLVWUDWLRQ�ZLWKRXW�JLYLQJ� WKH�DSSOLFDQW�DQ�RSSRUWXQLW\� WR
SUHVHQW� LWV� REVHUYDWLRQV�� ,Q� *ODYHUEHO Y� 2+,0� �VXUIDFH� RI� D� VKHHW� RI� JODVV��� FLWHG
DERYH�� WKH�GHFLVLRQ�RI� WKH�%RDUG� RI� $SSHDO�ZDV� DQQXOOHG� LQ� LWV� HQWLUHW\� IRU� IDLOXUH� WR
FRPSO\�ZLWK� WKDW�REOLJDWLRQ��7KH�&RXUW�DOVR�DQQXOOHG�� IRU� LQIULQJHPHQW�RI� WKH� ULJKWV�RI
GHIHQFH�� GHFLVLRQV� RI� %RDUGV� RI� $SSHDO� IRXQGHG� RQ� DEVROXWH� JURXQGV� IRU� UHIXVDO� RI
UHJLVWUDWLRQ�ZKLFK�ZHUH�UDLVHG�E\�WKHP�RI�WKHLU�RZQ�PRWLRQ�DQG�XSRQ�ZKLFK�WKH�SHUVRQV
FRQFHUQHG�KDG�QRW�EHHQ�LQYLWHG�WR�FRPPHQW��(XURFRRO�/RJLVWLN Y�2+,0��(852&22/�
DQG�5HZH�=HQWUDO Y�2+,0��/,7(���ERWK�FLWHG�DERYH��

,Q�&KHI�5HYLYDO�86$ Y�2+,0�F 0DVVDJXp�0DUtQ��&KHI���FLWHG�DERYH��WKH�&RXUW�FODULILHG
WKH�GLVWLQFWLRQ�EHWZHHQ�PDWWHUV�ZKLFK� IDOO�ZLWKLQ� WKH� FRQGLWLRQV�RI� DGPLVVLELOLW\� RI� WKH
RSSRVLWLRQ� WR� UHJLVWUDWLRQ�RI� D�&RPPXQLW\� WUDGH�PDUN� DQG� WKRVH�ZKLFK� IDOO�ZLWKLQ� WKH
VFRSH�RI� WKH�H[DPLQDWLRQ�RI� WKH�RSSRVLWLRQ�� ,W� KHOG� WKDW� WKH�HYLGHQFH�DQG� VXSSRUWLQJ
GRFXPHQWV�ZKLFK�WKH�RSSRQHQW�LV�WR�SURGXFH�ZLWKLQ�WKH�SHULRG�ODLG�GRZQ�E\�WKH�2IILFH�
LQ�SDUWLFXODU�WKH�WUDQVODWLRQ�RI�WKH�UHJLVWUDWLRQ�FHUWLILFDWH�IRU�WKH�HDUOLHU�QDWLRQDO�PDUN�LQWR
WKH� ODQJXDJH�RI� WKH�RSSRVLWLRQ�SURFHHGLQJV��DUH�DPRQJ� WKH�PDWWHUV� IDOOLQJ�ZLWKLQ� WKH
VFRSH� RI� WKH� H[DPLQDWLRQ�� VR� WKDW� IDLOXUH� WR� SURGXFH� WKHP� RQ� WLPH� FDQQRW� UHVXOW� LQ
LQDGPLVVLELOLW\�RI�WKH�RSSRVLWLRQ�

:LWK�UHJDUG�WR� WKH�SRZHU� WR�DOWHU�GHFLVLRQV�FRQIHUUHG�RQ�WKH�&RXUW�E\�$UWLFOH�������RI
5HJXODWLRQ�1R� ������� WKH�&RXUW� VWDWHG� WKDW� WKH� SRVVLELOLW\� RI� DOWHULQJ� GHFLVLRQV� LV�� LQ
SULQFLSOH��UHVWULFWHG�WR�VLWXDWLRQV�LQ�ZKLFK�WKH�FDVH�KDV�UHDFKHG�D�VWDJH�SHUPLWWLQJ�ILQDO
MXGJPHQW��6$7�� Y�2+,0��6$7�����FLWHG�DERYH��

$OVR��DQG�IRU�WKH�ILUVW�WLPH��WKH�&RXUW�VWDWHG�WKDW�WKH�%RDUGV�RI�$SSHDO�RI�WKH�2IILFH�DUH
QRW� MXGLFLDO� LQ�QDWXUH�� ,W�SRLQWHG�RXW� WKDW��DOWKRXJK�WKH�%RDUGV�RI�$SSHDO�HQMR\�D�ZLGH
GHJUHH�RI�LQGHSHQGHQFH�LQ�FDUU\LQJ�RXW�WKHLU�GXWLHV��WKH\�FRQVWLWXWH�D�GHSDUWPHQW�RI�WKH
2IILFH� ZLWK� WKH� VDPH� SRZHUV� DV� WKH� H[DPLQHU� DQG� FRQFOXGHG� WKDW� WKH\� FDQQRW� EH
FODVVLILHG�DV�µWULEXQDOV¶��&RQVHTXHQWO\��DQ�DUJXPHQW�EDVHG�RQ�D�ULJKW�WR�D�IDLU�µKHDULQJ¶
EHIRUH�WKH�%RDUGV�RI�$SSHDO�FDQQRW�VXFFHHG��3URFWHU�DQG�*DPEOH Y�2+,0��VRDS�EDU
VKDSH���FLWHG�DERYH��

+� 6WDII�FDVHV

2I�WKH�DSSUR[LPDWHO\����MXGJPHQWV�SURQRXQFHG�E\�WKH�&RXUW�RI�)LUVW� ,QVWDQFH� LQ�VWDII
FDVHV�� ILYH� ZHUH� GHOLYHUHG� E\� WKH� &RXUW� VLWWLQJ� DV� D� VLQJOH� MXGJH� �&DVH� 7�������
*RQoDOYHV Y�3DUOLDPHQW�>����@�(&5�6&�,�$����DQG�,,�����&DVH�7��������5RPDQ�3DUUD
Y� &RPPLVVLRQ� >����@� (&5�6&� ,�$���� DQG� ,,������ &DVH� 7�������� 0HOORQH Y
&RPPLVVLRQ >����@� (&5� ,,������ MXGJPHQW� RI� ��� -XO\� ����� LQ� &DVH� 7�������
0DYURPLFKDOLV Y�&RPPLVVLRQ��QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��DQG�MXGJPHQW�RI���2FWREHU
�����LQ�&DVH�7����� 3ODWWH Y�&RPPLVVLRQ��QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��
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*LYHQ� WKDW� D� ODUJH�QXPEHU� RI� FDVHV�ZHUH�GHFLGHG�DQG� WKDW� WKLV� UHSRUW� LV� QHFHVVDULO\
VXFFLQFW��LW�PD\�VLPSO\�EH�QRWHG�WKDW�WKH�IROORZLQJ�ZHUH�DPRQJ�WKH�PDWWHUV�VXEPLWWHG
WR� WKH�&RXUW�� GHFLVLRQV�QRW� WR� DGPLW� FDQGLGDWHV� WR� WHVWV� LQ� FRPSHWLWLRQV� �LQ� SDUWLFXODU
&DVH�7��������)HOL[�Y�&RPPLVVLRQ >����@�(&5�6&�,�$����DQG�,,������&DVH�7�������
%DO Y� &RPPLVVLRQ >����@� (&5�6&� ,�$���� DQG� ,,������ -RLQHG� &DVHV� 7��������
7���������7��������DQG�7��������0DUWtQH]�$ODUFyQ�DQG�2WKHUV Y�&RPPLVVLRQ >����@
(&5�6&� ,�$���� DQG� ,,������ DQG� MXGJPHQW� RI� ��� 1RYHPEHU� ����� LQ� &DVH� 7�������
3XMDOV�*RPLV Y�&RPPLVVLRQ��QRW�\HW�SXEOLVKHG�LQ�WKH�(&5���WKH�FRQGXFW�RI�GLVFLSOLQDU\
SURFHHGLQJV� DQG� WKH� SHQDOWLHV� LPSRVHG� RQ� WKHLU� FRQFOXVLRQ� �&DVH� 7��������2QLGL Y
&RPPLVVLRQ >����@�(&5�6&�,,�������� MXGJPHQW�RI���-XO\������LQ�&DVH�7�������=DYYRV
Y�&RPPLVVLRQ��QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��MXGJPHQW�RI����6HSWHPEHU������LQ�&DVH
7�������:LOOHPH� Y� &RPPLVVLRQ�� QRW� \HW� SXEOLVKHG� LQ� WKH� (&5�� DQG� MXGJPHQW� RI� �
'HFHPEHU� ����� LQ� &DVH� 7��������6WHYHQV� Y�&RPPLVVLRQ�� QRW� \HW� SXEOLVKHG� LQ� WKH
(&5��� UHIXVDO� RI� SURPRWLRQ� �MXGJPHQWV� RI� �� -XO\� ����� LQ�&DVH�7��������&DOOHEDXW Y
&RPPLVVLRQ DQG����-XO\������LQ�&DVH�7��������3HUH]�(VFDQLOOD Y�&RPPLVVLRQ��ERWK
QRW�\HW�SXEOLVKHG�LQ�WKH�(&5���WKH�OHJDOLW\�RI�DQ�DSSRLQWPHQW��MXGJPHQW�RI���-XO\�����
LQ� &DVH� 7�������� 7LOJHQNDPS Y� &RPPLVVLRQ�� QRW� \HW� SXEOLVKHG� LQ� WKH� (&5��� DQG
FODVVLILFDWLRQ� LQ� JUDGH� RU� LQ� VWHS� ZKHQ� GXWLHV� DUH� WDNHQ� XS� �&DVH� 7�������� +XOW Y
&RPPLVVLRQ >����@�(&5�6&� ,�$����DQG� ,,����DQG� MXGJPHQW�RI����-XO\������ LQ�&DVH
7��������:DVPHLHU Y�&RPPLVVLRQ��QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��

:LWK� UHJDUG� WR� DQ� DVSHFW� FRQFHUQLQJ� WKH�&RPPXQLW\� FLYLO� VHUYLFH� LQ� D�PRUH� JHQHUDO
ZD\��QDPHO\�UXOHV�RI�SURIHVVLRQDO�FRQGXFW��WKH�MXGJPHQWV�LQ�=DYYRV Y�&RPPLVVLRQ�DQG
:LOOHPH Y�&RPPLVVLRQ��ERWK�FLWHG�DERYH��FODULILHG� WKH�VFRSH�RI� WKH�ILUVW�SDUDJUDSK�RI
$UWLFOH������ DQG�$UWLFOH����RI�WKH�6WDII�5HJXODWLRQV����

$FFRUGLQJ�WR�WKH�MXGJPHQWV��WKH�ILUVW�RI�WKRVH�SURYLVLRQV�UHTXLUHV�DQ�RIILFLDO�WR�FRQGXFW
KLPVHOI�� LQ� DOO� FLUFXPVWDQFHV�� LQ� D�PDQQHU� JXLGHG� H[FOXVLYHO\� E\� WKH� LQWHUHVWV� RI� WKH
&RPPXQLWLHV� DQG� WKHUHIRUH� SURKLELWV� JHQHUDOO\� DQ\� DFWLRQ�� ZKHWKHU� RU� QRW� OLQNHG� WR
EUHDFK�RI�D�SDUWLFXODU�UXOH��ZKLFK��LQ�WKH�OLJKW�RI�WKH�FLUFXPVWDQFHV�RI�WKH�FDVH��VKRZV
WKDW�WKH�RIILFLDO�FRQFHUQHG�LQWHQGHG�WR�IDYRXU�D�SDUWLFXODU�LQWHUHVW�WR�WKH�GHWULPHQW�RI�WKH
&RPPXQLW\�LQWHUHVW�
�� ,Q�LWV�MXGJPHQW�LQ�WKLV�FDVH��WKH�&RXUW�UHFDOOHG�WKH�IXQGDPHQWDO�UXOH�WKDW�WKH�WLPH�OLPLWV�ODLG�GRZQ�LQ

UHODWLRQ� WR� GLVFLSOLQDU\� SURFHHGLQJV� E\� WKH� 6WDII� 5HJXODWLRQV� RI� 2IILFLDOV� RI� WKH� (XURSHDQ
&RPPXQLWLHV��WKH�ILUVW�SDUDJUDSK�RI�$UWLFOH���RI�$QQH[�,;�WR�WKH�6WDII�5HJXODWLRQV��FRQVWLWXWH�UXOHV�RI
VRXQG�DGPLQLVWUDWLRQ�� IDLOXUH� WR� FRPSO\�ZLWK�ZKLFK�PD\� UHQGHU� WKH� LQVWLWXWLRQ� FRQFHUQHG� OLDEOH� IRU
DQ\� KDUP� FDXVHG� WR� WKRVH� FRQFHUQHG� EXW� GRHV� QRW� LQ� LWVHOI� DIIHFW� WKH� YDOLGLW\� RI� D� GLVFLSOLQDU\
PHDVXUH�LPSRVHG�DIWHU�WKH\�KDYH�H[SLUHG�

�� 
$Q�RIILFLDO�VKDOO�FDUU\�RXW�KLV�GXWLHV�DQG�FRQGXFW�KLPVHOI�VROHO\�ZLWK�WKH�LQWHUHVWV�RI�WKH�&RPPXQLWLHV
LQ�PLQG��KH�VKDOO�QHLWKHU�VHHN�QRU�WDNH�LQVWUXFWLRQV�IURP�DQ\�JRYHUQPHQW��DXWKRULW\��RUJDQLVDWLRQ�RU
SHUVRQ�RXWVLGH�KLV�LQVWLWXWLRQ�


�� 
$Q\�RIILFLDO�ZKR�LQ�WKH�SHUIRUPDQFH�RI�KLV�GXWLHV�LV�FDOOHG�XSRQ�WR�GHFLGH�RQ�D PDWWHU�LQ�WKH�KDQGOLQJ
RU�RXWFRPH�RI�ZKLFK�KH�KDV�D�SHUVRQDO�LQWHUHVW�VXFK�DV�WR�LPSDLU�KLV�LQGHSHQGHQFH�VKDOO�LQIRUP�WKH
DSSRLQWLQJ�DXWKRULW\�
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7KH�VHFRQG�SURYLVLRQ��GHVLJQHG�WR�HQVXUH�WKH� LQGHSHQGHQFH�DQG� LQWHJULW\�RI�RIILFLDOV�
FRYHUV�DQ\�FLUFXPVWDQFH�ZKLFK�DQ�RIILFLDO�PXVW�UHDVRQDEO\�XQGHUVWDQG��KDYLQJ�UHJDUG
WR�WKH�GXWLHV�SHUIRUPHG�E\�KLP�DQG�WKH�FLUFXPVWDQFHV�RI�WKH�FDVH��DV�EHLQJ�VXFK�DV�WR
DSSHDU�WR�WKLUG�SDUWLHV�WR�EH�D�SRVVLEOH�VRXUFH�RI�SUHMXGLFH�WR�KLV�LQGHSHQGHQFH�

,,� $FWLRQV�IRU�GDPDJHV���
2Q�WZR�RFFDVLRQV� WKH�&RXUW�� LQ�FDVHV� IROORZLQJ�RQ� IURP�-RLQHG�&DVHV�&��������DQG
&�������0XOGHU� DQG�2WKHUV Y�&RXQFLO� DQG�&RPPLVVLRQ >����@� (&5 ,������� GHFODUHG
WKH� &RPPXQLW\� OLDEOH� IRU� WKH� GDPDJH� FDXVHG� WR� FHUWDLQ� SURGXFHUV� ZKR� KDG� EHHQ
SUHYHQWHG�IURP�GHOLYHULQJ�PLON�RZLQJ�WR�&RPPXQLW\�OHJLVODWLRQ��&DVH�7��������5XGROSK
Y� &RXQFLO� DQG� &RPPLVVLRQ >����@� (&5� ,,����� DQG� &DVH� 7�������� .XVWHUPDQQ Y
&RXQFLO�DQG�&RPPLVVLRQ >����@�(&5�,,�������1RQH�RI� WKH�RWKHU�DFWLRQV� IRU�GDPDJHV
GLVSRVHG�RI�LQ������ZDV�VXFFHVVIXO�

�� $GPLVVLELOLW\

$Q� DFWLRQ� IRU� GDPDJHV� VHHNV� FRPSHQVDWLRQ� IRU� GDPDJH� UHVXOWLQJ� IURP� D� PHDVXUH�
ZKHWKHU�OHJDOO\�ELQGLQJ�RU�QRW��RU�IURP�FRQGXFW��DWWULEXWDEOH�WR�D�&RPPXQLW\�LQVWLWXWLRQ�
$V�ZDV� KHOG� LQ� &DVH� 7�������� /DPEHUWV Y�2PEXGVPDQ >����@� (&5� ,,������ �XQGHU
DSSHDO�� &DVH� &������� 3��� DQ� DFWLRQ� IRU� GDPDJHV� PD\� DOVR� UHODWH� WR� FRQGXFW
DWWULEXWDEOH�WR�D�&RPPXQLW\�ERG\ HVWDEOLVKHG�E\�WKH�7UHDW\�DQG�LQWHQGHG�WR�FRQWULEXWH
WR�DFKLHYHPHQW�RI�WKH�&RPPXQLW\
V�REMHFWLYHV��VXFK�DV�WKH�(XURSHDQ�2PEXGVPDQ�

6XFK� DQ� DFWLRQ� PD\� DOVR� VHHN� FRPSHQVDWLRQ� IRU� GDPDJH� HQVXLQJ� IURP� WKH
LPSOHPHQWDWLRQ� RI� &RPPXQLW\� OHJLVODWLRQ� E\� QDWLRQDO� DXWKRULWLHV� ZKHUH� WKH\� KDYH� QR
GLVFUHWLRQ� LQ� WKDW� UHJDUG�� ,Q� WKRVH� FLUFXPVWDQFHV�� VXFK�GDPDJH� LV� DWWULEXWDEOH� WR� WKH
&RPPXQLW\� �&DVH� 7�������� %LUHW� ,QWHUQDWLRQDO Y� &RXQFLO >����@� (&5� ,,���� �XQGHU
DSSHDO��&DVH�&������ 3��DQG�&DVH�7��������%LUHW�HW�&LH Y�&RXQFLO >����@�(&5�,,���
�XQGHU�DSSHDO��&DVH�&������ 3��

)LQDOO\�� SURFHHGLQJV� LQ� PDWWHUV� DULVLQJ� IURP� QRQ�FRQWUDFWXDO� OLDELOLW\� DUH� WLPH�EDUUHG
DIWHU�D�SHULRG�RI�ILYH�\HDUV��DV�SURYLGHG�E\�$UWLFOH����RI�WKH�(&�6WDWXWH�RI�WKH�&RXUW��,Q
FDVHV�ZKHUH�OLDELOLW\�VWHPV�IURP�D�OHJLVODWLYH�PHDVXUH��WKDW�SHULRG�FDQQRW�EHJLQ�EHIRUH
WKH�LQMXULRXV�HIIHFWV�RI�WKH�PHDVXUH�KDYH�EHHQ�SURGXFHG��:KHUH�WKRVH�HIIHFWV�FRQWLQXH
DV�D�UHVXOW�RI�DQ�XQODZIXO�PHDVXUH�UHPDLQLQJ�LQ�IRUFH��WKH�WLPH�EDU�DSSOLHV�WR�WKH�SHULRG
SUHFHGLQJ�E\�PRUH�WKDQ�ILYH�\HDUV�WKH�GDWH�RI�WKH�HYHQW�ZKLFK�LQWHUUXSWHG�WKH�OLPLWDWLRQ
SHULRG�DQG�GRHV�QRW�DIIHFW�ULJKWV�ZKLFK�KDYH�DULVHQ�GXULQJ�VXEVHTXHQW�SHULRGV� �%LUHW
,QWHUQDWLRQDO Y�&RXQFLO��FLWHG�DERYH��VHH�DOVR�5XGROSK Y�&RXQFLO�DQG�&RPPLVVLRQ��FLWHG
DERYH�� .XVWHUPDQQ Y� &RXQFLO� DQG� &RPPLVVLRQ�� FLWHG� DERYH�� DQG� &DVH� 7�������

�� ([FOXGLQJ�VWDII�FDVHV�
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6FKXOWH Y� &RXQFLO� DQG� &RPPLVVLRQ >����@� (&5� ,,����� �XQGHU� DSSHDO�� &DVH
&������� 3��

�� &RQGLWLRQV�IRU�LQFXUUHQFH�RI�OLDELOLW\�IRU�DQ�XQODZIXO�DFW

,W� LV� VHWWOHG� FDVH�ODZ�� ZKLFK� KDV� EHHQ� UHLWHUDWHG� RQFH� DJDLQ�� WKDW� LQ� RUGHU� IRU� WKH
&RPPXQLW\� WR� LQFXU�QRQ�FRQWUDFWXDO� OLDELOLW\�D�QXPEHU�RI�FRQGLWLRQV�PXVW�EH�PHW�� WKH
FRQGXFW�DOOHJHG�DJDLQVW�WKH�LQVWLWXWLRQV�PXVW�EH�XQODZIXO��WKH�H[LVWHQFH�RI�WKH�GDPDJH
SOHDGHG�PXVW�EH�VKRZQ��DQG�WKHUH�PXVW�EH�D�FDXVDO�OLQN�EHWZHHQ�WKDW�FRQGXFW�DQG�WKDW
GDPDJH��:LWK�UHJDUG�WR�WKH�ILUVW�RI�WKHVH�FRQGLWLRQV��FDVH�ODZ�UHTXLUHV�LW� WR�EH�VKRZQ
WKDW� WKHUH� KDV� EHHQ� D� VXIILFLHQWO\� VHULRXV� EUHDFK� RI� D� UXOH� RI� ODZ� LQWHQGHG� WR� FRQIHU
ULJKWV�RQ�LQGLYLGXDOV�

:KHUH�WKH�&RXUW�GLVPLVVHG�DFWLRQV��LW�GLG�VR�EHFDXVH�WKH�FRQGXFW�FRPSODLQHG�RI�ZDV
QRW� XQODZIXO� �%LUHW� ,QWHUQDWLRQDO Y�&RXQFLO�� FLWHG� DERYH��%LUHW� HW� &LH� Y�&RXQFLO�� FLWHG
DERYH��&DVH�7��������*RVFK�Y�&RPPLVVLRQ >����@�(&5�,,������&DVH�7��������)|UGH�
5HHGHUHL Y�&RXQFLO�DQG�&RPPLVVLRQ >����@�(&5�,,������DQG�/DPEHUWV Y�2PEXGVPDQ�
FLWHG�DERYH��RU�EHFDXVH�WKHUH�ZDV�QR�FDXVDO� OLQN��MXGJPHQW�RI����1RYHPEHU������ LQ
&DVH�7�������6FDQ�2IILFH�'HVLJQ Y�&RPPLVVLRQ��QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��

:LWK�UHJDUG�WR�WKH�UHTXLUHPHQW�IRU�D�FDXVDO�OLQN��WKH�&RXUW�KHOG�LQ�&DVH�7��������(92
Y�&RXQFLO� DQG� &RPPLVVLRQ� >����@� (&5� ,,������ WKDW� WKH� DSSOLFDQW� FRPSDQ\� KDG� QRW
HVWDEOLVKHG� WKDW� WKHUH� ZDV� D� GLUHFW� OLQN� EHWZHHQ� WKH� DGRSWLRQ� RI� &RXQFLO� 5HJXODWLRQ
�((&��1R���������RI���$XJXVW� �����SUHYHQWLQJ� WUDGH�E\� WKH�&RPPXQLW\� DV� UHJDUGV
,UDT�DQG�.XZDLW��� DQG�WKH�KDUP��FRQVLVWLQJ�LQ�WKH�DSSOLFDQW
V�LQDELOLW\�WR�UHFRYHU�D�GHEW
RZHG�WR�LW�E\�WKH�,UDTL�*RYHUQPHQW��VLQFH��ILUVW��WKH�QRQ�SD\PHQW�RI�WKH�VXP�RZHG�ZDV
QRW� WKH�FRQVHTXHQFH�RI� WKH�DGRSWLRQ�E\� ,UDT�RI�D�PHDVXUH�RI� UHWDOLDWLRQ�DJDLQVW� WKDW
UHJXODWLRQ� DQG� WKH� PDLQWHQDQFH� RI� WKH� &RPPXQLW\� HPEDUJR�� DQG� VHFRQG�� WKH
WUDQVDFWLRQ�JLYLQJ�ULVH�WR�WKH�GHEW�GLG�QRW�FRPH�ZLWKLQ�WKH�VFRSH�RI�WKH�UHJXODWLRQ�

�� &RQGLWLRQV�IRU�LQFXUUHQFH�RI�OLDELOLW\�IRU�D�ODZIXO�DFW

:KLOH� WKH�SULQFLSOH� WKDW� WKH�&RPPXQLW\�FDQ�EH� OLDEOH� IRU�D� ODZIXO�DFW�KDV�QHYHU�EHHQ
HVWDEOLVKHG�DQG��D� IRUWLRUL�� OLDELOLW\� KDV� QHYHU� EHHQ� LQFXUUHG� RQ� WKDW� EDVLV�� WKH�&RXUW�
RQFH�DJDLQ� �IRU�D�SUHYLRXV�H[DPSOH��VHH� WKH�$QQXDO�5HSRUW�������VWDWHG� WKDW�� LQ� WKH
HYHQW� RI� WKH� SULQFLSOH� RI� VXFK� OLDELOLW\� EHLQJ� UHFRJQLVHG� LQ� &RPPXQLW\� ODZ�� D
SUHFRQGLWLRQ� IRU� OLDELOLW\� ZRXOG� EH� WKH� H[LVWHQFH� RI� µXQXVXDO¶� DQG� µVSHFLDO¶� GDPDJH�
GHILQHG� LQ�VXFK�D�ZD\� WKDW� VSHFLDO�GDPDJH� LV� WKDW�ZKLFK�DIIHFWV�D�SDUWLFXODU� FODVV�RI
HFRQRPLF�RSHUDWRUV� LQ�D�GLVSURSRUWLRQDWH�PDQQHU�E\�FRPSDULVRQ�ZLWK�RWKHU�RSHUDWRUV
DQG�XQXVXDO�GDPDJH�LV�WKDW�ZKLFK�H[FHHGV�WKH�OLPLWV�RI�WKH�HFRQRPLF�ULVNV�LQKHUHQW�LQ
�� 2-������/������S� ��
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RSHUDWLQJ�LQ�WKH�VHFWRU�FRQFHUQHG��ZLWKRXW�WKH�OHJLVODWLYH�PHDVXUH�WKDW�JDYH�ULVH�WR�WKH
GDPDJH� SOHDGHG� EHLQJ� MXVWLILHG� E\� D� JHQHUDO� HFRQRPLF� LQWHUHVW� �)|UGH�5HHGHUHL Y
&RXQFLO�DQG�&RPPLVVLRQ��FLWHG�DERYH��

,,,� $SSOLFDWLRQV�IRU�LQWHULP�UHOLHI
7KH�QXPEHU�RI�DSSOLFDWLRQV�IRU� LQWHULP�UHOLHI� ORGJHG� LQ������ ����� LV�DSSUHFLDEO\� ORZHU
WKDQ� WKDW� IRU� WKH� WKUHH�SUHYLRXV�\HDUV� ���� LQ���������� LQ������DQG���� LQ��������7KLV
GURS� LV� H[SODLQHG�� LQ� SDUW�� E\� WKH� FRQVLGHUDEOH� QXPEHU� RI� DSSOLFDWLRQV� IRU� H[SHGLWHG
WUHDWPHQW�PDGH� LQ� WKH�FRXUVH�RI� WKH�\HDU� �DOVR������D�VXEVWDQWLDO�SURSRUWLRQ�RI�ZKLFK
ZHUH�XQGRXEWHGO\�PDGH�EHFDXVH�LW� LV�GLIILFXOW��RU� LPSRVVLEOH��WR�REWDLQ�LQWHULP�UHOLHI� LQ
FHUWDLQ� FLUFXPVWDQFHV�� ,I� WKH� VWDWLVWLFV� FRQFHUQLQJ� ZKDW� PD\� EH� FDOOHG� µXUJHQW
SURFHGXUHV¶��LQWHULP�UHOLHI�SURFHHGLQJV�DQG�WKH�DFFHOHUDWHG�SURFHGXUH��DUH�WDNHQ�DV�D
ZKROH�� LW� LV� QRWHZRUWK\� WKDW� DSSOLFDWLRQV� WR� WKH� &RXUW� IRU� D� UDSLG� GHFLVLRQ�� ZKHWKHU
LQWHULP�RU�ILQDO��KDYH�EHHQ�PDGH�LQ�DOPRVW�����RI�DOO�DFWLRQV�EURXJKW�LQ������

,Q� FHUWDLQ� FDVHV�� DSSOLFDWLRQV� IRU� LQWHULP� UHOLHI� ZHUH� PDGH� FRQFRPLWDQWO\� ZLWK
DSSOLFDWLRQV�IRU�H[SHGLWLRQ��&DVH�7������� 99*�,QWHUQDWLRQDO�+DQGHOVJHVHOOVFKDIW�DQG
2WKHUV Y�&RPPLVVLRQ LQ�WKH�ILHOG�RI�FRPPHUFLDO�SROLF\��&DVH�7��������7LGHODQG�6LJQDO
Y�&RPPLVVLRQ DQG�&DVH�7��������(XURSHDQ�'\QDPLFV Y�&RPPLVVLRQ LQ� WKH� ILHOG� RI
SXEOLF�SURFXUHPHQW��RU�LQ�FRQQHFWLRQ�ZLWK�WKH�JUDQW�RI�H[SHGLWLRQ��&DVHV�7��������DQG
7�������6FKQHLGHU�(OHFWULF Y�&RPPLVVLRQ�DQG�&DVHV�7������DQG�7�������7HWUD�/DYDO Y
&RPPLVVLRQ�� LQ� WKH� ILHOG� RI� FRQFHQWUDWLRQV� RI� XQGHUWDNLQJV��� 7LGHODQG� 6LJQDO Y
&RPPLVVLRQ LOOXVWUDWHV�WKH�FRPSOHPHQWDU\�QDWXUH�RI�WKH�WZR�SURFHGXUHV��$Q�DSSOLFDWLRQ
IRU� LQWHULP� UHOLHI� ZDV� PDGH� RQ� ��� -XO\� ������ 7KH� 3UHVLGHQW� RI� WKH� &RXUW� RI� )LUVW
,QVWDQFH��E\�DQ�RUGHU�PDGH�WKH�QH[W�GD\�RQ�WKH�EDVLV�RI�$UWLFOH��������RI�WKH�5XOHV�RI
3URFHGXUH��VXVSHQGHG�WKH�WHQGHU�SURFHGXUH�IURP�ZKLFK�WKH�DSSOLFDQW�FRQVLGHUHG�LWVHOI
WR� KDYH� EHHQ� XQODZIXOO\� H[FOXGHG�� ,Q� SDUDOOHO� WKH� H[SHGLWHG� SURFHGXUH�� ZKLFK� ZDV
RUGHUHG� ZLWK� UHJDUG� WR� WKH� VXEVWDQFH� RI� WKH� FDVH�� HQDEOHG� WKH� &RXUW� F WKH� WHQGHU
SURFHGXUH�KDYLQJ�EHHQ�IUR]HQ�F WR�SXW�D�UDSLG�HQG�WR�D�OHJDO�VLWXDWLRQ�SUHMXGLFLDO�WR�WKH
DSSOLFDQW�� WKH�&RPPLVVLRQ�DQG�WKH�WKLUG�SDUWLHV� WR�ZKLFK� LW�KDG�EHHQ�DQQRXQFHG� WKDW
WKH� FRQWUDFW�ZRXOG� EH� DZDUGHG�� 6LQFH� WKH� MXGJPHQW� RI� ��� 6HSWHPEHU� ����� LQ�&DVH
7��������7LGHODQG�6LJQDO Y�&RPPLVVLRQ DQQXOOHG�WKH�FRQWHVWHG�GHFLVLRQ��LW�ZDV�IRXQG
WKDW� WKHUH� ZDV� QR� ORQJHU� DQ\� QHHG� WR� JLYH� D� IXUWKHU� GHFLVLRQ� RQ� WKH� DSSOLFDWLRQ� IRU
LQWHULP�UHOLHI�

$SDUW�IURP�WKDW�SDUWLFXODU� LQVWDQFH��RQO\�RQH�DSSOLFDWLRQ�IRU� LQWHULP�UHOLHI�ZDV�JUDQWHG�
%\� RUGHU� LQ� &DVH� 7�������� 5� 7HFKQLVFKH�*ODVZHUNH� ,OPHQDX Y�&RPPLVVLRQ >����@
(&5� ,,������ �XSKHOG� E\� RUGHU� RI� WKH� 3UHVLGHQW� RI� WKH� &RXUW� RI� -XVWLFH� LQ� &DVH
&������� 3�5��&RPPLVVLRQ Y�7HFKQLVFKH�*ODVZHUNH�,OPHQDX >����@�(&5�,��������WKH
3UHVLGHQW� RI� WKH�&RXUW� RI� )LUVW� ,QVWDQFH� IRXQG� WKDW� LW� ZDV� QHFHVVDU\� WR� VXVSHQG� WKH
RSHUDWLRQ�RI�D�&RPPLVVLRQ�GHFLVLRQ�RUGHULQJ�WKH�UHFRYHU\�IURP�WKH�DSSOLFDQW�RI�6WDWH
DLG� GHFODUHG� LQFRPSDWLEOH� ZLWK� WKH� FRPPRQ� PDUNHW�� +H� KHOG� LQ� SDUWLFXODU� WKDW
LPPHGLDWH�RSHUDWLRQ�RI�WKH�GHFLVLRQ�ZRXOG�LPSHULO�WKH�DSSOLFDQW
V�H[LVWHQFH�VRRQ�LI�QRW
LPPHGLDWHO\�� +RZHYHU�� LQ� RUGHU� WR� WDNH� DFFRXQW� RI� WKH� &RPPXQLW\
V� LQWHUHVW� LQ� WKH
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HIIHFWLYH�UHFRYHU\�RI�6WDWH�DLG��WKH�VXVSHQVLRQ�RI�RSHUDWLRQ�RI�WKH�GHFLVLRQ�ZDV�OLPLWHG
LQ�WLPH�DQG�DFFRPSDQLHG�E\�FRQGLWLRQV�GHVLJQHG�WR�HQVXUH�UHFRYHU\�RI�WKH�DLG�LQ�VR�IDU
DV�WKH�DSSOLFDQW
V�ILQDQFLDO�VLWXDWLRQ�VR�DOORZHG�

6HYHUDO� DSSOLFDWLRQV� ZHUH� GLVPLVVHG� DV� LQDGPLVVLEOH� RQ� WKH� JURXQG� WKDW� WKH� PDLQ
SURFHHGLQJV�WR�ZKLFK�WKH\�IRUPHG�DQ�DGMXQFW�DSSHDUHG�WKHPVHOYHV�WR�EH�LQDGPLVVLEOH�
%\�RUGHU�RI���$XJXVW������LQ�&DVH�7��������5�99*�,QWHUQDWLRQDO�+DQGHOVJHVHOOVFKDIW
DQG� 2WKHUV Y� &RPPLVVLRQ >����@� (&5� ,,������� WKH� 3UHVLGHQW� RI� WKH� &RXUW� RI� )LUVW
,QVWDQFH� GLVPLVVHG� WKH� DSSOLFDWLRQ� IRU� LQWHULP� UHOLHI� EHFDXVH� WKH� DSSOLFDQWV� GLG� QRW
DSSHDU�WR�EH�LQGLYLGXDOO\�FRQFHUQHG��DV�LQWHUSUHWHG�E\�WKH�&RXUW�RI�-XVWLFH�LQ�8QLyQ�GH
3HTXHxRV�$JULFXOWRUHV�Y�&RXQFLO��FLWHG�DERYH��E\�WKH�FRQWHVWHG�UHJXODWLRQ����

7KH�RWKHU�DSSOLFDWLRQV�ZHUH�GLVPLVVHG�IRU� ODFN�RI�XUJHQF\��LQ�SDUWLFXODU��RUGHUV�RI�WKH
3UHVLGHQW�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH�LQ�&DVH�7��������5�(XURDOOLDJHV�DQG�2WKHUV Y
&RPPLVVLRQ >����@� (&5� ,,������ &DVH� 7�������� 5� $GHQ� DQG� 2WKHUV Y� &RXQFLO� DQG
&RPPLVVLRQ >����@� (&5� ,,������ DQG� &DVH� 7������� 5�%� Y�&RPPLVVLRQ >����@� (&5
,,�������RU�EHFDXVH�WKHUH�ZDV�QR�XUJHQF\�DQG�WKH�EDODQFH�RI� LQWHUHVWV�GLG�QRW�IDYRXU
WKH�DSSOLFDQW� �LQ�SDUWLFXODU��RUGHUV�RI� WKH�3UHVLGHQW�RI� WKH�&RXUW�RI�)LUVW� ,QVWDQFH�RI��
'HFHPEHU� ����� LQ� &DVH� 7�������� 5� 1HXH� (UED� /DXWH[ Y� &RPPLVVLRQ DQG� RI� �
'HFHPEHU������LQ�&DVH�7��������5�' Y�(,%��ERWK�QRW�\HW�SXEOLVKHG�LQ�WKH�(&5��

�� ,W�VKRXOG�EH�QRWHG��ILUVW��WKDW�WKH�SDUWLHV�ZHUH�RI�FRXUVH�LQYLWHG�WR�VXEPLW�WKHLU�REVHUYDWLRQV�RQ�WKDW
MXGJPHQW� RI� WKH�&RXUW� RI� -XVWLFH� DQG�� VHFRQG�� WKDW� WKLV� LV� WKH� ILUVW� FDVH�ZKHUH� WKH�&RXUW� RI� )LUVW
,QVWDQFH�DSSOLHG�WKH�DSSURDFK�FRQWDLQHG�LQ�WKH�&RXUW�RI�-XVWLFH
V�MXGJPHQW�IROORZLQJ�WKH�MXGJPHQW
LQ�-pJR�4XpUp��FLWHG�DERYH�
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7DEOH�RI�&RQWHQWV�IRU�WKH�3URFHHGLQJV�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH�LQ�����
3DJH

,� 352&((',1*6�&21&(51,1*�7+(�/(*$/,7<�2)�0($685(6������������� ��
$� $GPLVVLELOLW\�RI�DFWLRQV�IRU�DQQXOPHQW ������������������������������������������������������� ��
�� 0HDVXUHV�ZKLFK�PD\�EH�WKH�VXEMHFW�RI�DQ�DFWLRQ�IRU�DQQXOPHQW ������������ ��

�D� 0HDVXUHV�RI�WKH�&RPPLVVLRQ����������������������������������������������������������� ��
�E� 0HDVXUHV�RI�WKH�(XURSHDQ�3DUOLDPHQW ��������������������������������������������� ��

�� 6WDQGLQJ�WR�EULQJ�SURFHHGLQJV ��������������������������������������������������������������� ��
�D� &ODVVLILFDWLRQ�DV�D�PHDVXUH ������������������������������������������������������������� ��
�E� &RQFHSW�RI�GLUHFW�FRQFHUQ ���������������������������������������������������������������� ��
�F� &RQFHSW�RI�LQGLYLGXDO�FRQFHUQ ���������������������������������������������������������� ��

%� &RPSHWLWLRQ�UXOHV�DSSOLFDEOH�WR�XQGHUWDNLQJV�������������������������������������������� ��
�� $UWLFOH����(&������������������������������������������������������������������������������������������ ��

�D� $UWLFOH�������(&�������������������������������������������������������������������������������� ��
�D��� 3URKLELWHG�DJUHHPHQWV�DQG�FRQFHUWHG�SUDFWLFHV���������������������� ��
�D��� $WWULEXWLRQ�RI�WKH�XQODZIXO�FRQGXFW������������������������������������������� ��

�E� ([HPSWLRQV�IURP�WKH�SURKLELWLRQ������������������������������������������������������� ��
�E��� ,QWHUSUHWDWLRQ�RI�5HJXODWLRQ�1R�������� ���������������������������������� ��
�E��� &RQGLWLRQV�IRU�H[HPSWLRQ�XQGHU�$UWLFOH�������(&��������������������� ��

�F� )LQHV������������������������������������������������������������������������������������������������ ��
�F��� $GPLQLVWUDWLYH�SURFHGXUH��������������������������������������������������������� ��
�F��� $SSOLFDWLRQ�RI�WKH�JXLGHOLQHV�RQ�WKH�PHWKRG�RI�VHWWLQJ�ILQHV����� ��
�F��� 6HWWLQJ�RI�ILQHV ������������������������������������������������������������������������ ��
�F��� ([HUFLVH�RI�WKH�&RXUW
V�XQOLPLWHG�MXULVGLFWLRQ���������������������������� ��

�� $UWLFOH����(&������������������������������������������������������������������������������������������ ��
�� 5HJXODWLRQ�1R�������� �������������������������������������������������������������������������� ��

�D� $FWLRQV�IRU�DQQXOPHQW�RI�GHFLVLRQV�SURKLELWLQJ�D�FRQFHQWUDWLRQ �������� ��
�D��� $LUWRXUV Y�&RPPLVVLRQ������������������������������������������������������������� ��
�D��� 6FKQHLGHU (OHFWULF Y�&RPPLVVLRQ �������������������������������������������� ��
�D��� 7HWUD /DYDO Y�&RPPLVVLRQ ����������������������������������������������������� ���

�E� $FWLRQ�IRU�DQQXOPHQW�RI�D�GHFLVLRQ�SDUWLDOO\�UHYRNLQJ
DQ�HDUOLHU�GHFLVLRQ����������������������������������������������������������������������� ���

&� $UWLFOH����(&������������������������������������������������������������������������������������������� ���
'� 6WDWH�DLG ������������������������������������������������������������������������������������������������� ���
�� &RQFHSW�RI�6WDWH�DLG ���������������������������������������������������������������������������� ���

�D� &RQVWLWXHQW�HOHPHQWV�RI�6WDWH�DLG��������������������������������������������������� ���
�E� 7KH�GLVWLQFWLRQ�EHWZHHQ�QHZ�DQG�H[LVWLQJ�DLG �������������������������������� ���
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�� 'HURJDWLRQV�IURP�WKH�SURKLELWLRQ ���������������������������������������������������������� ���
�� 3URFHGXUDO�PDWWHUV ������������������������������������������������������������������������������ ���

�D� ,QLWLDWLRQ�RI�D�IRUPDO�LQYHVWLJDWLRQ�SURFHGXUH ���������������������������������� ���
�E� 7KH�ULJKWV�RI�WKH�SDUWLHV�FRQFHUQHG������������������������������������������������ ���
�E��� 'XULQJ�WKH�SUHOLPLQDU\�LQYHVWLJDWLRQ��������������������������������������� ���
�E��� 'XULQJ�WKH�IRUPDO�LQYHVWLJDWLRQ�SURFHGXUH ����������������������������� ���

(� 7UDGH�SURWHFWLRQ�PHDVXUHV��������������������������������������������������������������������� ���
)� 3XEOLF�KHDOWK ������������������������������������������������������������������������������������������� ���
*� 7UDGH�PDUN�ODZ��������������������������������������������������������������������������������������� ���
�� $EVROXWH�JURXQGV�IRU�UHIXVDO�RI�UHJLVWUDWLRQ������������������������������������������ ���
�� 5HODWLYH�JURXQGV�IRU�UHIXVDO�RI�UHJLVWUDWLRQ������������������������������������������� ���
�� 3URFHGXUH�������������������������������������������������������������������������������������������� ���

+� 6WDII�FDVHV���������������������������������������������������������������������������������������������� ���
,,� $&7,216�)25�'$0$*(6 ����������������������������������������������������������������������� ���

�� $GPLVVLELOLW\����������������������������������������������������������������������������������������� ���
�� &RQGLWLRQV�IRU�LQFXUUHQFH�RI�OLDELOLW\�IRU�DQ�XQODZIXO�DFW ������������������������ ���
�� &RQGLWLRQV�IRU�LQFXUUHQFH�RI�OLDELOLW\�IRU�D�ODZIXO�DFW������������������������������ ���

,,,� $33/,&$7,216�)25�,17(5,0�5(/,() ��������������������������������������������������� ���
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%�² &RPSRVLWLRQ�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH

�2UGHU�RI�SUHFHGHQFH�DV�DW����6HSWHPEHU������

)LUVW�URZ��IURP�OHIW�WR�ULJKW�
-XGJH�5��*DUFtD�9DOGHFDVDV�\�)HUQiQGH]��-XGJH�0��-DHJHU��-XGJH�5�0��0RXUD�5DPRV��3UHVLGHQW�%��9HVWHUGRUI�
-XGJH�-�'��&RRNH��-XGJH�0��9LODUDV��-XGJH�.��/HQDHUWV�

6HFRQG�URZ��IURP�OHIW�WR�ULJKW�
-XGJH�+��/HJDO��-XGJH�$�:�+��0HLM��-XGJH�-��3LUUXQJ��-XGJH�9��7LLOL��-XGJH�3��/LQGK��-XGJH�-��$]L]L��-XGJH�3��0HQJR]]L�
-XGJH�1�-��)RUZRRG��+��-XQJ��5HJLVWUDU�
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���

�� 7KH�0HPEHUV�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH
�LQ�RUGHU�RI�WKHLU�HQWU\�LQWR�RIILFH�

%R�9HVWHUGRUI
%RUQ�������/DZ\HU�OLQJXLVW�DW�WKH�&RXUW�RI�-XVWLFH��$GPLQLVWUDWRU�LQ�WKH
0LQLVWU\� RI� -XVWLFH�� ([DPLQLQJ� 0DJLVWUDWH�� /HJDO� $WWDFKp� LQ� WKH
3HUPDQHQW�5HSUHVHQWDWLRQ�RI�'HQPDUN�WR�WKH�(XURSHDQ�&RPPXQLWLHV�
7HPSRUDU\� -XGJH� DW� WKH��VWUH� /DQGVUHW�� +HDG� RI� WKH� $GPLQLVWUDWLYH
/DZ�'LYLVLRQ�LQ�WKH�0LQLVWU\�RI�-XVWLFH��+HDG�RI�'LYLVLRQ�LQ�WKH�0LQLVWU\
RI�-XVWLFH��8QLYHUVLW\�/HFWXUHU��0HPEHU�RI�WKH�6WHHULQJ�&RPPLWWHH�RQ
+XPDQ�5LJKWV� DW� WKH� &RXQFLO� RI� (XURSH� �&''+��� DQG� VXEVHTXHQWO\
0HPEHU� RI� WKH� %XUHDX� RI� WKH� &''+�� -XGJH� DW� WKH� &RXUW� RI� )LUVW
,QVWDQFH� VLQFH� ��� 6HSWHPEHU� ������ 3UHVLGHQW� RI� WKH� &RXUW� RI� )LUVW
,QVWDQFH�VLQFH���0DUFK������

5DIDHO�*DUFtD�9DOGHFDVDV�\�)HUQiQGH]
%RUQ�������$ERJDGR�GHO�(VWDGR��DW�-DpQ�DQG�*UDQDGD���5HJLVWUDU� WR
WKH�(FRQRPLF�DQG�$GPLQLVWUDWLYH�&RXUW�RI�-DpQ��DQG�VXEVHTXHQWO\�RI
&RUGRED�� 0HPEHU� RI� WKH� %DU� �-DpQ� DQG� *UDQDGD��� +HDG� RI� WKH
6SDQLVK�6WDWH�/HJDO�6HUYLFH�IRU�&DVHV�EHIRUH�WKH�&RXUW�RI�-XVWLFH�RI
WKH� (XURSHDQ� &RPPXQLWLHV�� +HDG� RI� WKH� 6SDQLVK� GHOHJDWLRQ� LQ� WKH
ZRUNLQJ� JURXS� FUHDWHG� DW� WKH�&RXQFLO� RI� WKH� (XURSHDQ�&RPPXQLWLHV
ZLWK�D�YLHZ�WR�HVWDEOLVKLQJ�WKH�&RXUW�RI�)LUVW�,QVWDQFH�RI�WKH�(XURSHDQ
&RPPXQLWLHV��-XGJH�DW�WKH�&RXUW�RI�)LUVW�,QVWDQFH�VLQFH����6HSWHPEHU
�����

.RHQUDDG�/HQDHUWV
%RUQ� ������ OLF�LXULV�� 3K�'�� LQ� /DZ� �.DWKROLHNH� 8QLYHUVLWHLW� /HXYHQ��
0DVWHU�RI�/DZV��0DVWHU� LQ�3XEOLF�$GPLQLVWUDWLRQ��+DUYDUG�8QLYHUVLW\��
$VVRFLDWH� 3URIHVVRU�� .DWKROLHNH� 8QLYHUVLWHLW� /HXYHQ�� 9LVLWLQJ
3URIHVVRU� DW� WKH� 8QLYHUVLWLHV� RI� %XUXQGL�� 6WUDVERXUJ� DQG� +DUYDUG�
3URIHVVRU� DW� WKH� &ROOHJH� RI� (XURSH�� %UXJHV�� /HJDO� 6HFUHWDU\� DW� WKH
&RXUW�RI�-XVWLFH��0HPEHU�RI� WKH�%UXVVHOV�%DU��-XGJH�DW� WKH�&RXUW�RI
)LUVW�,QVWDQFH�VLQFH����6HSWHPEHU������



0HPEHUV &RXUW�RI�)LUVW�,QVWDQFH

���

9LUSL�7LLOL
%RUQ� ������ 'RFWRU� RI� /DZV� RI� WKH� 8QLYHUVLW\� RI� +HOVLQNL�� DVVLVWDQW
OHFWXUHU� LQ� FLYLO� DQG� FRPPHUFLDO� ODZ� DW� WKH� 8QLYHUVLW\� RI� +HOVLQNL�
'LUHFWRU� RI� /HJDO� $IIDLUV� DQG� &RPPHUFLDO� 3ROLF\� DW� WKH� &HQWUDO
&KDPEHU�RI�&RPPHUFH�RI�)LQODQG��'LUHFWRU�*HQHUDO�RI� WKH�2IILFH� IRU
&RQVXPHU� 3URWHFWLRQ�� )LQODQG�� -XGJH� DW� WKH� &RXUW� RI� )LUVW� ,QVWDQFH
VLQFH����-DQXDU\������

3HUQLOOD�/LQGK
%RUQ�������/DZ�JUDGXDWH�RI�WKH�8QLYHUVLW\�RI�/XQG��-XGJH��DVVHVVRU��
&RXUW�RI�$SSHDO��6WRFNKROP��/HJDO�$GYLVHU�DQG�'LUHFWRU�*HQHUDO�DW�WKH
/HJDO� 6HUYLFH� RI� WKH� 7UDGH� 'HSDUWPHQW� DW� WKH� 0LQLVWU\� RI� )RUHLJQ
$IIDLUV��-XGJH�DW�WKH�&RXUW�RI�)LUVW�,QVWDQFH�VLQFH����-DQXDU\������

-RVHI�$]L]L
%RUQ�������'RFWRU�RI�/DZV�DQG�%DFKHORU�RI�6RFLRORJ\�DQG�(FRQRPLFV
RI�WKH�8QLYHUVLW\�RI�9LHQQD��/HFWXUHU�DQG�VHQLRU�OHFWXUHU�DW�WKH�9LHQQD
6FKRRO� RI� (FRQRPLFV� DQG� WKH� )DFXOW\� RI� /DZ� RI� WKH� 8QLYHUVLW\� RI
9LHQQD�� 0LQLVWHULDOUDW� DQG� +HDG� RI� 'HSDUWPHQW� DW� WKH� )HGHUDO
&KDQFHOOHU\�� 0HPEHU� RI� WKH� 6WHHULQJ� &RPPLWWHH� RQ� /HJDO� &R�
RSHUDWLRQ�RI�WKH�&RXQFLO�RI�(XURSH��5HSUHVHQWDWLYH�DG�OLWHP�EHIRUH�WKH
9HUIDVVXQJVJHULFKWVKRI� LQ� SURFHHGLQJV� FRQFHUQLQJ� WKH� VFUXWLQ\� RI
OHJLVODWLRQ�� &RRUGLQDWRU� UHVSRQVLEOH� IRU� WKH� DGDSWDWLRQ� RI� $XVWULDQ
)HGHUDO� ODZ� WR�&RPPXQLW\� ODZ�� -XGJH�DW� WKH�&RXUW� RI� )LUVW� ,QVWDQFH
VLQFH����-DQXDU\������



&RXUW�RI�)LUVW�,QVWDQFH 0HPEHUV

���

5XL�0DQXHO�*HQV�GH�0RXUD�5DPRV
%RUQ�������3URIHVVRU��/DZ�)DFXOW\��&RLPEUD��DQG�DW�WKH�/DZ�)DFXOW\
RI� WKH� &DWKROLF� 8QLYHUVLW\�� 2SRUWR�� -HDQ� 0RQQHW� &KDLU�� &RXUVH
'LUHFWRU� �)UHQFK� ODQJXDJH�� DW� 7KH� +DJXH� $FDGHP\� RI� ,QWHUQDWLRQDO
/DZ� ������� DQG� 9LVLWLQJ� 3URIHVVRU� LQ� WKH� )DFXOW\� RI� /DZ�� 3DULV� ,
8QLYHUVLW\� �������� 3RUWXJXHVH� *RYHUQPHQW� GHOHJDWH� WR� WKH� 8QLWHG
1DWLRQV� &RPPLVVLRQ� RQ� ,QWHUQDWLRQDO� 7UDGH� /DZ� �81&,75$/��� 7KH
+DJXH� &RQIHUHQFH� RQ� 3ULYDWH� ,QWHUQDWLRQDO� /DZ�� WKH� ,QWHUQDWLRQDO
&RPPLVVLRQ�RQ�&LYLO�6WDWXV�DQG�WKH�&RXQFLO�RI�(XURSH�&RPPLWWHH�RQ
1DWLRQDOLW\��PHPEHU�RI�WKH�,QVWLWXWH�RI�,QWHUQDWLRQDO�/DZ��-XGJH�DW�WKH
&RXUW�RI�)LUVW�,QVWDQFH�VLQFH����6HSWHPEHU������

-RKQ�'��&RRNH
%RUQ�������FDOOHG�WR�WKH�%DU�RI�,UHODQG�������DGPLWWHG�DOVR�WR�WKH�%DUV
RI� (QJODQG� 	�:DOHV�� RI� 1RUWKHUQ� ,UHODQG� DQG� RI� 1HZ� 6RXWK�:DOHV�
3UDFWLVLQJ�EDUULVWHU������WR�������DGPLWWHG�WR�WKH�,QQHU�%DU�LQ�,UHODQG
�6HQLRU�&RXQVHO�������DQG�1HZ�6RXWK�:DOHV�������3UHVLGHQW�RI� WKH
&RXQFLO� RI� WKH�%DUV� DQG� /DZ� 6RFLHWLHV� RI� WKH� (XURSHDQ�&RPPXQLW\
�&&%(�� ����� WR� ������ 9LVLWLQJ� )HOORZ�� )DFXOW\� RI� /DZ�� 8QLYHUVLW\
&ROOHJH� 'XEOLQ�� )HOORZ� RI� WKH� &KDUWHUHG� ,QVWLWXWH� RI� $UELWUDWRUV�
3UHVLGHQW� RI� WKH� 5R\DO� =RRORJLFDO� 6RFLHW\� RI� ,UHODQG� ����� WR� �����
%HQFKHU� RI� WKH�+RQRXUDEOH� 6RFLHW\� RI� .LQJV� ,QQV�� 'XEOLQ�� +RQRUDU\
%HQFKHU�RI�/LQFROQ
V�,QQ��/RQGRQ��-XGJH�DW�WKH�&RXUW�RI�)LUVW�,QVWDQFH
VLQFH����-DQXDU\������

0DUF�-DHJHU
%RUQ� ������ ODZ\HU�� DWWDFKp� GH� MXVWLFH�� GHOHJDWHG� WR� WKH� 3XEOLF
$WWRUQH\
V� 2IILFH�� -XGJH�� 9LFH�3UHVLGHQW� RI� WKH� /X[HPERXUJ� 'LVWULFW
&RXUW�� WHDFKHU� DW� WKH� &HQWUH� XQLYHUVLWDLUH� GH� /X[HPERXUJ
�/X[HPERXUJ� 8QLYHUVLW\� &HQWUH��� PHPEHU� RI� WKH� MXGLFLDU\� RQ
VHFRQGPHQW��/HJDO�6HFUHWDU\�DW�WKH�&RXUW�RI�-XVWLFH�IURP�������-XGJH
DW�WKH�&RXUW�RI�)LUVW�,QVWDQFH�VLQFH����-XO\������



0HPEHUV &RXUW�RI�)LUVW�,QVWDQFH

���

-|UJ�3LUUXQJ
%RUQ� ������ DFDGHPLF� DVVLVWDQW� DW� WKH� 8QLYHUVLW\� RI� 0DUEXUJ�� FLYLO
VHUYDQW� LQ� WKH� *HUPDQ� )HGHUDO� 0LQLVWU\� RI� -XVWLFH� �6HFWLRQ� IRU
,QWHUQDWLRQDO�&LYLO�3URFHGXUH�/DZ��6HFWLRQ� IRU�&KLOGUHQ
V� /DZ���+HDG
RI�WKH�6HFWLRQ�IRU�3ULYDWH�,QWHUQDWLRQDO�/DZ� LQ� WKH�)HGHUDO�0LQLVWU\�RI
-XVWLFH�� +HDG� RI� D� 6XEGLYLVLRQ� IRU� &LYLO� /DZ�� -XGJH� DW� WKH� &RXUW� RI
)LUVW�,QVWDQFH�VLQFH����-XQH������

3DROR�0HQJR]]L
%RUQ� ������ 3URIHVVRU� RI� ,QWHUQDWLRQDO� /DZ� DQG� KROGHU� RI� WKH� -HDQ
0RQQHW� &KDLU� RI� (XURSHDQ� &RPPXQLW\� ODZ� DW� WKH� 8QLYHUVLW\� RI
%RORJQD�� 'RFWRU� KRQRULV� FDXVD� RI� WKH� &DUORV� ,,,� 8QLYHUVLW\�� 0DGULG�
YLVLWLQJ� SURIHVVRU� DW� WKH� -RKQV�+RSNLQV�8QLYHUVLW\� �%RORJQD�&HQWHU��
WKH� 8QLYHUVLWLHV� RI� 6W�� -RKQV� �1HZ� <RUN��� *HRUJHWRZQ�� 3DULV�,,�
*HRUJLD� �$WKHQV�� DQG� WKH� ,QVWLWXW� XQLYHUVLWDLUH� LQWHUQDWLRQDO
�/X[HPERXUJ��� FR�RUGLQDWRU� RI� WKH� (XURSHDQ� %XVLQHVV� /DZ� 3DOODV
3URJUDP� RI� WKH� 8QLYHUVLW\� RI� 1LMPHJHQ�� PHPEHU� RI� WKH� FRQVXOWDWLYH
FRPPLWWHH�RI�WKH�&RPPLVVLRQ�RI�WKH�(XURSHDQ�&RPPXQLWLHV�RQ�SXEOLF
SURFXUHPHQW��8QGHU�6HFUHWDU\�RI�6WDWH�IRU�7UDGH�DQG�,QGXVWU\�GXULQJ
WKH� ,WDOLDQ� WHQXUH� RI� WKH� 3UHVLGHQF\� RI� WKH� &RXQFLO�� PHPEHU� RI� WKH
ZRUNLQJ� JURXS� RI� WKH� (XURSHDQ� &RPPXQLW\� RQ� WKH� :RUOG� 7UDGH
2UJDQLVDWLRQ� �:72��DQG�GLUHFWRU� RI� WKH������VHVVLRQ�RI�7KH�+DJXH
$FDGHP\�RI� ,QWHUQDWLRQDO� /DZ� UHVHDUFK� FHQWUH� GHYRWHG� WR� WKH�:72�
-XGJH�DW�WKH�&RXUW�RI�)LUVW�,QVWDQFH�VLQFH���0DUFK������

$UMHQ�:��+��0HLM
%RUQ�������-XVWLFH�DW� WKH�6XSUHPH�&RXUW�RI� WKH�1HWKHUODQGV� �������
-XGJH� DQG� 9LFH�3UHVLGHQW� DW� WKH� &ROOHJH� YDQ� %HURHS� YRRU� KHW
%HGULMIVOHYHQ� �$GPLQLVWUDWLYH� &RXUW� IRU� 7UDGH� DQG� ,QGXVWU\�� �������
-XGJH� 6XEVWLWXWH� DW� WKH� &RXUW� RI� $SSHDO� IRU� 6RFLDO� 6HFXULW\�� DQG
6XEVWLWXWH� 0HPEHU� RI� WKH� $GPLQLVWUDWLYH� &RXUW� IRU� &XVWRPV� 7DULII
0DWWHUV�� /HJDO� 6HFUHWDU\� DW� WKH� &RXUW� RI� -XVWLFH� RI� WKH� (XURSHDQ
&RPPXQLWLHV���������/HFWXUHU�LQ�(XURSHDQ�/DZ�LQ�WKH�/DZ�)DFXOW\�RI
WKH�8QLYHUVLW\�RI�*URQLQJHQ�DQG�5HVHDUFK�$VVLVWDQW�DW� WKH�8QLYHUVLW\
RI�0LFKLJDQ�/DZ�6FKRRO��6WDII�0HPEHU�RI�WKH�,QWHUQDWLRQDO�6HFUHWDULDW
RI�WKH�$PVWHUGDP�&KDPEHU�RI�&RPPHUFH���������-XGJH�DW�WKH�&RXUW
RI�)LUVW�,QVWDQFH�VLQFH����6HSWHPEHU������



&RXUW�RI�)LUVW�,QVWDQFH 0HPEHUV

���

0LKDOLV�9LODUDV
%RUQ�������ODZ\HU��������������QDWLRQDO�H[SHUW�ZLWK�WKH�/HJDO�6HUYLFH
RI� WKH� &RPPLVVLRQ� RI� WKH� (XURSHDQ� &RPPXQLWLHV�� WKHQ� 3ULQFLSDO
$GPLQLVWUDWRU� LQ� 'LUHFWRUDWH� *HQHUDO� 9� �(PSOR\PHQW�� ,QGXVWULDO
5HODWLRQV�� 6RFLDO� $IIDLUV��� -XQLRU� 2IILFHU�� -XQLRU� 0HPEHU� DQG�� VLQFH
������0HPEHU�RI�WKH�*UHHN�&RXQFLO�RI�6WDWH��$VVRFLDWH�0HPEHU�RI�WKH
6XSHULRU�6SHFLDO�&RXUW�RI�*UHHFH��0HPEHU�RI� WKH�&HQWUDO�/HJLVODWLYH
'UDIWLQJ� &RPPLWWHH� RI� *UHHFH� ������������� 'LUHFWRU� RI� WKH� /HJDO
6HUYLFH�LQ�WKH�*HQHUDO�6HFUHWDULDW�RI�WKH�*UHHN�*RYHUQPHQW��-XGJH�DW
WKH�&RXUW�RI�)LUVW�,QVWDQFH�VLQFH����6HSWHPEHU������

1LFKRODV�-DPHV�)RUZRRG
%RUQ� ������ JUDGXDWHG� ����� IURP�&DPEULGJH� 8QLYHUVLW\� �0HFKDQLFDO
6FLHQFHV� DQG� /DZ��� FDOOHG� WR� WKH� (QJOLVK� %DU� LQ� ������ WKHUHDIWHU
SUDFWLVLQJ� LQ� /RQGRQ� ������������ DQG� DOVR� LQ� %UXVVHOV� ������������
FDOOHG� WR� WKH� ,ULVK�%DU� LQ� ������ DSSRLQWHG�4XHHQ
V�&RXQVHO� LQ� �����
DQG�%HQFKHU�RI�WKH�0LGGOH�7HPSOH�������UHSUHVHQWDWLYH�RI�WKH�%DU�RI
(QJODQG�DQG�:DOHV�DW� WKH�&RXQFLO�RI� WKH�%DUV�DQG�/DZ�6RFLHWLHV�RI
WKH�(8��&&%(��DQG�&KDLUPDQ�RI� WKH�&&%(
V�3HUPDQHQW�'HOHJDWLRQ
WR� WKH� (XURSHDQ� &RXUW� RI� -XVWLFH�� *RYHUQLQJ� %RDUG� PHPEHU� RI� WKH
:RUOG� 7UDGH� /DZ� $VVRFLDWLRQ� DQG� (XURSHDQ� 0DULWLPH� /DZ
2UJDQLVDWLRQ��-XGJH�DW�WKH�&RXUW�RI�)LUVW�,QVWDQFH�VLQFH����'HFHPEHU
�����

+XEHUW�/HJDO
%RUQ� ������0DvWUH� GHV� 5HTXrWHV� DW� WKH� )UHQFK� &RQVHLO� G
eWDW� IURP
����� RQZDUGV�� JUDGXDWH� RI� WKH� eFROH� QRUPDOH� VXSpULHXUH� GH� 6DLQW�
&ORXG�DQG�RI�WKH�eFROH�QDWLRQDOH�G
DGPLQLVWUDWLRQ��$VVRFLDWH�3URIHVVRU
RI�(QJOLVK��������������UDSSRUWHXU�DQG�VXEVHTXHQWO\�&RPPLVVDLUH�GX
*RXYHUQHPHQW� LQ� SURFHHGLQJV� EHIRUH� WKH� MXGLFLDO� VHFWLRQV� RI� WKH
&RQVHLO� G
eWDW� ������������� OHJDO� DGYLVHU� LQ� WKH� 3HUPDQHQW
5HSUHVHQWDWLRQ�RI� WKH�)UHQFK�5HSXEOLF� WR� WKH�8QLWHG�1DWLRQV� LQ�1HZ
<RUN� ������������� /HJDO� 6HFUHWDU\� LQ� WKH� &KDPEHUV� RI� -XGJH
3XLVVRFKHW�DW�WKH�&RXUW�RI�-XVWLFH��������������-XGJH�DW�WKH�&RXUW�RI
)LUVW�,QVWDQFH�VLQFH����6HSWHPEHU������



0HPEHUV &RXUW�RI�)LUVW�,QVWDQFH

���

+DQV�-XQJ
%RUQ� ������ $VVLVWDQW�� DQG� VXEVHTXHQWO\� $VVLVWDQW� /HFWXUHU�� DW� WKH
)DFXOW\� RI� /DZ� �%HUOLQ��� 5HFKWVDQZDOW� �)UDQNIXUW� DP�0DLQ��� /DZ\HU�
OLQJXLVW�DW�WKH�&RXUW�RI�-XVWLFH��/HJDO�6HFUHWDU\�DW�WKH�&RXUW�RI�-XVWLFH
LQ� WKH� &KDPEHUV� RI� 3UHVLGHQW� .XWVFKHU� DQG� VXEVHTXHQWO\� LQ� WKH
&KDPEHUV� RI� WKH� *HUPDQ� MXGJH� DW� WKH� &RXUW� RI� -XVWLFH�� 'HSXW\
5HJLVWUDU� RI� WKH� &RXUW� RI� -XVWLFH�� 5HJLVWUDU� RI� WKH� &RXUW� RI� )LUVW
,QVWDQFH�VLQFH����2FWREHU������



&RXUW�RI�)LUVW�,QVWDQFH 2UGHU�RI�3UHFHGHQFH

���

��� 2UGHU�RI�SUHFHGHQFH

IURP���-DQXDU\�WR����6HSWHPEHU�����
%��9HVWHUGRUI��3UHVLGHQW�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH
5�0��0RXUD�5DPRV��3UHVLGHQW�RI�&KDPEHU
-�'��&RRNH��3UHVLGHQW�RI�&KDPEHU
0��-DHJHU��3UHVLGHQW�RI�&KDPEHU
0��9LODUDV��3UHVLGHQW�RI�&KDPEHU
5��*DUFtD�9DOGHFDVDV�\�)HUQiQGH]��-XGJH
.��/HQDHUWV��-XGJH
9��7LLOL��-XGJH
3��/LQGK��-XGJH
-��$]L]L��-XGJH
-��3LUUXQJ��-XGJH
3��0HQJR]]L��-XGJH
$�:�+��0HLM��-XGJH
1�-��)RUZRRG��-XGJH
+��/HJDO��-XGJH

+��-XQJ��5HJLVWUDU



2UGHU�RI�3UHFHGHQFH &RXUW�RI�)LUVW�,QVWDQFH

���

IURP���2FWREHU�WR����'HFHPEHU�����
%��9HVWHUGRUI��3UHVLGHQW�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH
5��*DUFtD�9DOGHFDVDV��\�)HUQiQGH]��3UHVLGHQW�RI�&KDPEHU
.��/HQDHUWV��3UHVLGHQW�RI�&KDPEHU
9��7LLOL��3UHVLGHQW�RI�&KDPEHU
1�-��)RUZRRG��3UHVLGHQW�RI�&KDPEHU
3��/LQGK��-XGJH
-��$]L]L��-XGJH
5�0��0RXUD�5DPRV��-XGJH
-�'��&RRNH��-XGJH
0��-DHJHU��-XGJH
-��3LUUXQJ��-XGJH
3��0HQJR]]L��-XGJH
$�:�+��0HLM��-XGJH
0��9LODUDV��-XGJH
+��/HJDO��-XGJH

+��-XQJ��5HJLVWUDU



&RXUW�RI�)LUVW�,QVWDQFH )RUPHU�0HPEHUV

���

�� )RUPHU�0HPEHUV�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH
-RVp�/XLV�GD�&UX]�9LODoD��������������3UHVLGHQW�IURP������WR�����
$QWRQLR�6DJJLR��������������3UHVLGHQW�IURP������WR�����
'RQDO�3DWULFN�0LFKDHO�%DUULQJWRQ������������
'DYLG�$OH[DQGHU�2JLOY\�(GZDUG������������
+HLQULFK�.LUVFKQHU������������
&KULVWRV�<HUDULV������������
5RPDLQ�$OSKRQVH�6FKLQWJHQ������������
&RUQHOLV�3DXOXV�%ULsW������������
-DFTXHV�%LDQFDUHOOL������������
$QGUHDV�.DORJHURSRXORV������������
&KULVWRSKHU�:LOOLDP�%HOODP\������������
$QGUp�3RWRFNL������������

3UHVLGHQWV
-RVp�/XLV�GD�&UX]�9LODoD������������
$QWRQLR�6DJJLR������������





&KDSWHU�,,,

0HHWLQJV�DQG�YLVLWV





0HHWLQJV�DQG�YLVLWV 2IILFLDO�YLVLWV

���

$�² 2IILFLDO�YLVLWV�DQG�IXQFWLRQV�DW�WKH�&RXUW�RI�-XVWLFH�DQG�WKH�&RXUW�RI�)LUVW
,QVWDQFH�LQ�����
���)HEUXDU\ +(� 7XGRUHO� 3RVWRODFKH�� $PEDVVDGRU� ([WUDRUGLQDU\� DQG

3OHQLSRWHQWLDU\�RI�5RPDQLD�WR�WKH�*UDQG�'XFK\�RI�/X[HPERXUJ
��0DUFK 0U�:LOOL�5RWKOH\��0HPEHU�RI�WKH�(XURSHDQ�3DUOLDPHQW
���0DUFK +(� /LERU� 6HFND�� $PEDVVDGRU� ([WUDRUGLQDU\� DQG� 3OHQLSRWHQWLDU\

DQG� +HDG� RI� 0LVVLRQ� RI� WKH� &]HFK� 5HSXEOLF� WR� WKH� (XURSHDQ
8QLRQ�LQ�%UXVVHOV

���WR����0DUFK 0V� $GMLD� $ZD� 1DQD�� -XGJH� DW� WKH� &RXUW� RI� -XVWLFH� RI� WKH
(FRQRPLF�&RPPXQLW\�RI�:HVW�$IULFDQ�6WDWHV��(&2:$6�

���$SULO 0V�%HQLWD�)HUUHUR�:DOGQHU��)HGHUDO�0LQLVWHU�IRU�)RUHLJQ�$IIDLUV�RI
WKH�5HSXEOLF�RI�$XVWULD

���$SULO 0U� .DPWRK�� -XGJH�� DQG� 0U� 5DPDGDQH� *RXQRXWFK�� &KLHI
5HJLVWUDU��&RXUW� RI� -XVWLFH� RI� WKH�&HQWUDO� $IULFDQ� (FRQRPLF� DQG
0RQHWDU\�&RPPXQLW\��&$(0&�

���$SULO 6WXG\�DQG�LQIRUPDWLRQ�YLVLW� WR�WKH�&RXUW�RI�-XVWLFH�E\�MXGJHV�DQG
SURIHVVRUV�IURP�WKH�6ORYDN�5HSXEOLF

���WR����$SULO 'HOHJDWLRQ� IURP� WKH� &RXUW� RI� -XVWLFH� RI� WKH� &HQWUDO� $IULFDQ
(FRQRPLF�DQG�0RQHWDU\�&RPPXQLW\��&$(0&�

���$SULO 'U�&RUQHOLV�&DQHQEOH\��3UHVLGHQW�RI�WKH�$VVRFLDWLRQ�IRU�WKH�6WXG\
RI�&RPSHWLWLRQ�/DZ��6WXGLHQYHUHLQLJXQJ�.DUWHOOUHFKW�H�9��

���$SULO 'HOHJDWLRQ�IURP�WKH�&RQVWLWXWLRQDO�&RXUW�RI�WKH�6ORYDN�5HSXEOLF
���0D\ +LV�5R\DO�+LJKQHVV�WKH�*UDQG�'XNH�+HQUL�RI�/X[HPERXUJ
���0D\ 0U�0RKDPHG�$EGHOD]L]��/HJDO�DGYLVRU�WR�WKH�0LQLVWU\�RI�-XVWLFH�±

&DLUR
���WR����0D\ 'HOHJDWLRQ� IURP� WKH�&RXUW� RI� -XVWLFH�RI� WKH�&RPPRQ�0DUNHW� IRU

(DVWHUQ�DQG�6RXWKHUQ�$IULFD��&20(6$�
���0D\ 'U�1DGH]GD�6LVNRYD��+HDG�RI�WKH�GHSDUWPHQW�RI�LQWHUQDWLRQDO�DQG

(XURSHDQ�ODZ��3DODFN\�8QLYHUVLW\��2ORPRXF��&]HFK�5HSXEOLF
��-XQH (XURSHDQ�3DUOLDPHQW�&RPPLWWHH�RQ�/HJDO�$IIDLUV�DQG�WKH�,QWHUQDO

0DUNHW
��-XQH +(�0DUHN�*UHOD��$PEDVVDGRU�([WUDRUGLQDU\�DQG�3OHQLSRWHQWLDU\�

+HDG�RI�0LVVLRQ�RI�WKH�5HSXEOLF�RI�3RODQG�WR�WKH�(XURSHDQ�8QLRQ
LQ�%UXVVHOV

���-XQH 0U�-LP�:DOODFH�4&��'HSXW\�)LUVW�0LQLVWHU�RI�6FRWODQG
���-XQH 0V� 1LQD� &KULVWHQVHQ� RI� WKH� 'DQLVK� 0LQLVWU\� IRU� -XVWLFH� DQG� 0U

-RUJHQ�0ROGH�RI�WKH�'DQLVK�0LQLVWU\�IRU�)RUHLJQ�$IIDLUV
���-XQH 0U�'XII��0HPEHU�RI�WKH�(XURSHDQ�3DUOLDPHQW
��-XO\ +(�<XUL�.UDSDORY��$PEDVVDGRU�([WUDRUGLQDU\�DQG�3OHQLSRWHQWLDU\



2IILFLDO�YLVLWV 0HHWLQJV�DQG�YLVLWV

���

RI�WKH�5XVVLDQ�)HGHUDWLRQ�WR�WKH�*UDQG�'XFK\�RI�/X[HPERXUJ
��-XO\ +(� 3HWHU� 7XUSHOXN� -U��� $PEDVVDGRU� ([WUDRUGLQDU\� DQG

3OHQLSRWHQWLDU\� RI� WKH� 8QLWHG� 6WDWHV� RI� $PHULFD� WR� WKH� *UDQG
'XFK\�RI�/X[HPERXUJ

��-XO\ +(� /XLV� ;DYLHU� *ULVDQWL�� $PEDVVDGRU� ([WUDRUGLQDU\� DQG
3OHQLSRWHQWLDU\�� +HDG� RI� 0LVVLRQ� RI� WKH� %ROLYDULDQ� 5HSXEOLF� RI
9HQH]XHOD�WR�WKH�(XURSHDQ�8QLRQ

���-XO\ +(� 3LHUUH� *DUULJXH�*X\RQQDXG�� )UHQFK� $PEDVVDGRU� WR� WKH
*UDQG�'XFK\�RI�/X[HPERXUJ

��6HSWHPEHU 6HPLQDU� E\�0U� $QWyQLR� 9LWRULQR��0HPEHU� RI� WKH� &RPPLVVLRQ� RI
WKH�(XURSHDQ�&RPPXQLWLHV

���6HSWHPEHU 'HOHJDWLRQ�RI�VHQLRU�MXGJHV�IURP�/DWLQ�$PHULFD��.RQUDG�$GHQDXHU
6WLIWXQJ�

���6HSWHPEHU 0U� 0RKDPHG� ']DLGGLQ� %LQ� +DML� $EGXOODK�� 0LQLVWHU� IRU� -XVWLFH�
0DOD\VLD

���6HSWHPEHU $VVRFLDWLRQ�RI�(XURSHDQ�&RPSHWLWLRQ�/DZ�-XGJHV��&RXUW�RI�)LUVW
,QVWDQFH�

���6HSWHPEHU 0U�-RKQ�$VKFURIW��8�6��$WWRUQH\�*HQHUDO
���6HSWHPEHU /HJDO�$IIDLUV�&RPPLWWHH�RI�WKH�/X[HPERXUJ�3DUOLDPHQW
���2FWREHU 0V�,QJULGD�/DEXFND��0LQLVWHU�IRU�-XVWLFH��5HSXEOLF�RI�/DWYLD
���2FWREHU 0V�5RGLFD�0LKDHOD�6WDQRLX��0LQLVWHU�IRU�-XVWLFH��5RPDQLD
���2FWREHU 0U� *HRUJL� 3HWNDQRY�� 0LQLVWHU� IRU� +RPH� $IIDLUV�� DQG� 0U� $QWRQ

6WDQNRY��0LQLVWHU�IRU�-XVWLFH��5HSXEOLF�RI�%XOJDULD
���WR����2FWREHU 'HOHJDWLRQ� IURP� WKH� &RXUW� RI� -XVWLFH� RI� WKH� :HVW� $IULFDQ

(FRQRPLF�DQG�0RQHWDU\�8QLRQ��8(02$�
���2FWREHU 0U� 0DULR� 0RQWL�� 0HPEHU� RI� WKH� &RPPLVVLRQ� RI� WKH� (XURSHDQ

&RPPXQLWLHV
���2FWREHU +(� ,E� 5LWWR� $QGUHDVHQ�� $PEDVVDGRU� ([WUDRUGLQDU\� DQG

3OHQLSRWHQWLDU\�RI�'HQPDUN�WR�WKH�*UDQG�'XFK\�RI�/X[HPERXUJ
���2FWREHU 0U�7KRPDV�/��6DQVRQHWWL��8�6��$VVLVWDQW�$WWRUQH\�*HQHUDO
���2FWREHU 'HOHJDWLRQ� IURP� WKH� 3DUOLDPHQW� RI� WKH� /DQG� RI� 5KLQHODQG�

3DODWLQDWH
���2FWREHU 'HOHJDWLRQ�IURP�WKH�6XSUHPH�&RXUW�RI�6KDQJKDL
���2FWREHU 'HOHJDWLRQ�RI�MXGJHV�IURP�WKH�5HSXEOLF�RI�6ORYHQLD
���2FWREHU 7KH�%ULGJH�)RUXP�'LDORJXH�F &RQIHUHQFH�RQ�µO¶HVSDFH�GH�OLEHUWp�

GH�VpFXULWp�HW�GH� MXVWLFH��GpILV�HW�HQMHX[�SRXU� O¶8QLRQ¶� �µ7KH�DUHD
RI� IUHHGRP�� VHFXULW\� DQG� MXVWLFH�� FKDOOHQJHV� DQG� LVVXHV� IRU� WKH
8QLRQ¶�

���1RYHPEHU +(� 5RODQG� /RKNDPS�� $PEDVVDGRU� ([WUDRUGLQDU\� DQG
3OHQLSRWHQWLDU\�RI�WKH�)HGHUDO�5HSXEOLF�RI�*HUPDQ\�WR�WKH�*UDQG
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'XFK\�RI�/X[HPERXUJ
��'HFHPEHU 0U�3DW�&R[��3UHVLGHQW�RI�WKH�(XURSHDQ�3DUOLDPHQW
��'HFHPEHU 0V� .DWHULQD� 6DPRQL�� OHJDO� DGYLVHU� WR� WKH� 0LQLVWU\� IRU� )RUHLJQ

$IIDLUV� RI� WKH� +HOOHQLF� 5HSXEOLF� DQG� 0U� 5REHUWR� $GDP�� OHJDO
DGYLVHU�WR�WKH�3HUPDQHQW�5HSUHVHQWDWLRQ�RI�WKH�5HSXEOLF�RI�,WDO\�
LQ� WKHLU� FDSDFLW\� DV� IXWXUH� SUHVLGHQWV� RI� WKH� &RXUW� RI� -XVWLFH
ZRUNLQJ�SDUW\�LQ�WKH�(XURSHDQ�8QLRQ
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%�F 6WXG\�YLVLWV�WR�WKH�&RXUW�RI�-XVWLFH�DQG�WKH�&RXUW�RI�)LUVW�,QVWDQFH�LQ�����
'LVWULEXWLRQ�E\�0HPEHU�6WDWH
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6WXG\�YLVLWV 0HHWLQJV�DQG�YLVLWV

���
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� 7KLV�KHDGLQJ�LQFOXGHV��LQWHU�DOLD��WKH�-XGJHV
�)RUXP�RUJDQLVHG�LQ�WKH�VSULQJ�
� 2WKHU�WKDQ�WKRVH�DFFFRPSDQ\LQJ�VWXGHQW�JURXSV�
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0HHWLQJV�DQG�YLVLWV )RUPDO�VLWWLQJV

���

&�² )RUPDO�VLWWLQJV�LQ�����
���-DQXDU\ )RUPDO�VLWWLQJ�RQ�WKH�RFFDVLRQ�RI�WKH�GHSDUWXUH�IURP�RIILFH�RI�0U�/HLI

6HYyQ��-XGJH�DW�WKH�&RXUW�RI�-XVWLFH��DQG�WKH�HQWU\� LQWR�RIILFH�RI�0U
$OODQ�5RVDV�DV�-XGJH�DW�WKH�&RXUW�RI�-XVWLFH

���-DQXDU\ )RUPDO� VLWWLQJ� IRU� WKH� JLYLQJ� RI� VROHPQ� XQGHUWDNLQJV� E\� WKH� QHZ
0HPEHUV�RI�WKH�&RXUW�RI�$XGLWRUV

���$SULO )RUPDO�VLWWLQJ�LQ�PHPRU\�RI�0U�)HUQDQG�*UpYLVVH��IRUPHU�0HPEHU�RI
WKH�&RXUW�RI�-XVWLFH

���-XQH )RUPDO�VLWWLQJ�LQ�PHPRU\�RI�0U�)UDQFHVFR�&DSRWRUWL��IRUPHU�0HPEHU
RI�WKH�&RXUW�RI�-XVWLFH

��1RYHPEHU )RUPDO�VLWWLQJ�LQ�PHPRU\�RI�0U�$OEHUW�9DQ�+RXWWH��IRUPHU�5HJLVWUDU�RI
WKH�&RXUW�RI�-XVWLFH

���1RYHPEHU )RUPDO�VLWWLQJ�LQ�PHPRU\�RI�%DURQ�-RVVH�0HUWHQV�GH�:LOPDUV��IRUPHU
3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH

��'HFHPEHU )RUPDO�VLWWLQJ�RQ�WKH�RFFDVLRQ�RI�WKH���WK�DQQLYHUVDU\�RI�WKH�&RXUW�RI
-XVWLFH





0HHWLQJV�DQG�YLVLWV 3DUWLFLSDWLRQ�LQ�RIILFLDO�IXQFWLRQV

���

'�² 9LVLWV�DQG�SDUWLFLSDWLRQ�LQ�RIILFLDO�IXQFWLRQV�LQ�����
���-DQXDU\ $WWHQGDQFH�RI�D�GHOHJDWLRQ�IURP�WKH�&RXUW�RI�-XVWLFH�DW�WKH�IRUPDO

VLWWLQJ�IRU�WKH�UHRSHQLQJ�RI�WKH�&RXUW�RI�&DVVDWLRQ�LQ�3DULV
���-DQXDU\ 2SHQLQJ� VSHHFK�E\� WKH�3UHVLGHQW� RI� WKH�&RXUW� RI� -XVWLFH� DW� WKH

IRUPDO� VLWWLQJ� RI� WKH� (XURSHDQ� &RXUW� RI� +XPDQ� 5LJKWV� LQ
6WUDVERXUJ

��WR���)HEUXDU\ 9LVLW�RI�WKH�3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH�WR�WKH�6XSUHPH�&RXUW
RI� WKH� &]HFK� 5HSXEOLF� DQG� SDUWLFLSDWLRQ� LQ� D� PHHWLQJ� RI� WKH
6XSUHPH� &RXUWV� RI� WKH� &]HFK� 5HSXEOLF�� +XQJDU\�� 3RODQG� DQG
6ORYHQLD�LQ�%UQR

���)HEUXDU\ 3DUWLFLSDWLRQ� RI� WKH� 3UHVLGHQW� RI� WKH� &RXUW� RI� -XVWLFH� DW� WKH
LQDXJXUDO�VHVVLRQ�RI� WKH�&RQYHQWLRQ�RQ� WKH�)XWXUH�RI�(XURSH� LQ
%UXVVHOV

��WR���0DUFK 9LVLW� RI� WKH� 3UHVLGHQW� RI� WKH� &RXUW� RI� -XVWLFH� WR� %XFKDUHVW�
5RPDQLD��E\� LQYLWDWLRQ�RI� WKH�5RPDQLDQ�3DUOLDPHQW�� WKH�0LQLVWHU
IRU� ,QWHJUDWLRQ� DQG� WKH� 0LQLVWHU� IRU� -XVWLFH�� 0HHWLQJV� ZLWK� WKH
3UHVLGHQW� RI� WKH� 5HSXEOLF� DQG� WKH� 3ULPH� 0LQLVWHU�� 9LVLW� WR� WKH
5RPDQLDQ�$FDGHP\�

��WR���$SULO 9LVLW�RI�WKH�3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH�DQG�D�GHOHJDWLRQ�IURP
WKH�&RXUW�RI�-XVWLFH�WR�WKH�,WDOLDQ�&RQVWLWXWLRQDO�&RXUW�LQ�5RPH

���0D\ 3DUWLFLSDWLRQ�RI�WKH�3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH�DW�WKH�FORVLQJ
FHUHPRQ\� RI� WKH� FRXUVH� µ/RV� SULQFLSLRV� GH� SULPDFtD� \� HIHFWR
GLUHFWR� HQ� OD� MXULVSUXGHQFLD� UHFLHQWH� GHV� 7-&(� \� HQ� OD� SUiFWLFD
MXGLFLDO�HVSDxROD¶� �µ7KH�SULQFLSOHV�RI�VXSUHPDF\�DQG�GLUHFW�HIIHFW
LQ� WKH� UHFHQW� FDVH�ODZ� RI� WKH� &RXUW� RI� -XVWLFH� DQG� LQ� MXGLFLDO
SUDFWLFH� LQ� 6SDLQ¶�� RUJDQLVHG� E\� 2YLHGR� 8QLYHUVLW\� DQG� WKH
7ULEXQDO�6XSHULRU�GH�-XVWLFLD�GHO�3ULQFLSDGR�GH�$VWXULDV�DV�SDUW�RI
D�5REHUW�6FKXPDQ�HYHQW�LQ�2YLHGR

���WR����0D\ 3DUWLFLSDWLRQ�RI�D�GHOHJDWLRQ�IURP�WKH�&RXUW�RI�-XVWLFH�DW�WKH���WK
&RQJUHVV�RI�WKH�&RQIHUHQFH�RI�(XURSHDQ�&RQVWLWXWLRQDO�&RXUWV�LQ
%UXVVHOV

���DQG����0D\ 3DUWLFLSDWLRQ� RI� D� GHOHJDWLRQ� IURP� WKH� &RXUW� RI� -XVWLFH� DW� WKH
FRQIHUHQFH�KHOG�E\� WKH�$VVRFLDWLRQ�RI� WKH�&RXQFLOV�RI�6WDWH�DQG
6XSUHPH� $GPLQLVWUDWLYH� -XULVGLFWLRQV� RI� WKH� (XURSHDQ� 8QLRQ� LQ
+HOVLQNL

���DQG����0D\ 9LVLW�RI�WKH�3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH�DQG�D�GHOHJDWLRQ�IURP
WKH� &RXUW� RI� -XVWLFH� WR� WKH� 3RUWXJXHVH� &RQVWLWXWLRQDO� &RXUW� LQ
/LVERQ

���WR����0D\ 3DUWLFLSDWLRQ� RI� D� GHOHJDWLRQ� IURP� WKH� &RXUW� RI� -XVWLFH� DW� WKH
FRQIHUHQFH�RI�SUHVLGHQWV�DQG�SURVHFXWRUV�JHQHUDO�RI�WKH�VXSUHPH
FRXUWV�LQ�WKH�(XURSHDQ�8QLRQ��LQ�'XEOLQ

���DQG����0D\ 3DUWLFLSDWLRQ� RI� WKH� 3UHVLGHQW� RI� WKH� &RXUW� RI� -XVWLFH� DW� WKH
FRQIHUHQFH� µ5HFKWVUDXP� (XURSD� ±� 3HUVSHNWLYHQ� I�U� GLH
+DUPRQLVLHUXQJ¶� �µ7KH� (XURSHDQ� OHJDO� DUHD� ±� SURVSHFWV� IRU



3DUWLFLSDWLRQ�LQ�RIILFLDO�IXQFWLRQV 0HHWLQJV�DQG�YLVLWV

���

KDUPRQLVDWLRQ¶�� E\� LQYLWDWLRQ� RI� WKH�*HUPDQ�)HGHUDO�0LQLVWHU� IRU
-XVWLFH�LQ�%HUOLQ

���-XQH 3DUWLFLSDWLRQ�RI�WKH�3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH� LQ�D�GHEDWH
RQ� µ)XWXUH�3HUVSHFWLYHV�RI� WKH�(XURSHDQ�&RXUW�RI�-XVWLFH¶�DW� WKH
VHDW�RI�WKH�(XURSHDQ�3DUOLDPHQW�LQ�6WUDVERXUJ

���-XO\ 6SHHFK� E\� WKH� 3UHVLGHQW� RI� WKH� &RXUW� RI� -XVWLFH� DQG� WKH
3UHVLGHQW�RI�WKH�6XSUHPH�&RXUW�RI�6SDLQ�DW�WKH�FORVLQJ�FHUHPRQ\
RI�WKH�FRXUVH�µ'HUHFKR�\�-XVWLFLD�HQ�OD�8QLyQ�(XURSHD¶��µ/DZ�DQG
MXVWLFH� LQ� WKH� (XURSHDQ� 8QLRQ¶�� LQ� 6DQ� /RUHQ]R� GH� (O� (VFRULDO
�0DGULG�

���WR����$XJXVW 3DUWLFLSDWLRQ�RI�WKH�3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH�LQ�WKH�µ*OREDO
-XGJHV�6\PSRVLXP�RQ�6XVWDLQDEOH�'HYHORSPHQW�DQG�WKH�5ROH�RI
/DZ¶�LQ�-RKDQQHVEXUJ

���WR���
6HSWHPEHU

3DUWLFLSDWLRQ�RI�D�GHOHJDWLRQ�IURP�WKH�&RXUW�RI�-XVWLFH�LQ�WKH�µ��WK
6\PSRVLXP�RI�(XURSHDQ�3DWHQW�-XGJHV¶�LQ�&RSHQKDJHQ

���DQG���
6HSWHPEHU

3DUWLFLSDWLRQ� RI� D� GHOHJDWLRQ� IURP� WKH� &RXUW� RI� -XVWLFH� LQ� WKH
8QL'HP�VHPLQDU�µ&RQVWLWXWLRQDO�&RXUWV�DQG�(XURSHDQ�,QWHJUDWLRQ¶
LQ�.RãLFH��RUJDQLVHG�E\�WKH�9HQLFH�&RPPLVVLRQ

���6HSWHPEHU�WR��
2FWREHU

9LVLW� RI� WKH� 3UHVLGHQW� RI� � WKH� &RXUW� RI� -XVWLFH� WR� %XOJDULD�� E\
LQYLWDWLRQ�RI� WKH�3UHVLGHQW�RI� WKH�6XSUHPH�&RXUW�RI�&DVVDWLRQ� LQ
6RILD�� 9LVLW� WR� WKH� &RQVWLWXWLRQDO� &RXUW� DQG� PHHWLQJ� ZLWK� WKH
3UHVLGHQW�RI�WKH�5HSXEOLF

���DQG����2FWREHU 3DUWLFLSDWLRQ� RI� D� GHOHJDWLRQ� IURP� WKH� &RXUW� RI� -XVWLFH� LQ� WKH
µ6\PSRVLXP�RQ�(QYLURQPHQWDO�/DZ�IRU�-XGJHV¶�LQ�/RQGRQ

���2FWREHU 3DUWLFLSDWLRQ� RI� WKH� 3UHVLGHQW� RI� WKH� &RXUW� RI� -XVWLFH� DW� WKH
UHFHSWLRQ�KHOG�LQ�0DGULG�RQ�WKH�RFFDVLRQ�RI�WKH�6SDQLVK�QDWLRQDO
KROLGD\��E\�LQYLWDWLRQ�RI�+LV�0DMHVW\�WKH�.LQJ�RI�6SDLQ

���2FWREHU�WR��
1RYHPEHU

3DUWLFLSDWLRQ� RI� � WKH� 3UHVLGHQW� RI� � WKH� &RXUW� RI� -XVWLFH� DQG� D
GHOHJDWLRQ� IURP� WKH� &RXUW� RI� -XVWLFH� DQG� WKH� &RXUW� RI� )LUVW
,QVWDQFH�DW�WKH���WK�&RQJUHVV�RI�WKH�,QWHUQDWLRQDO�)HGHUDWLRQ�IRU
(XURSHDQ� /DZ� �),'(�� LQ� /RQGRQ�� 2SHQLQJ� VSHHFK� E\� WKH
3UHVLGHQW�RI�WKH�&RXUW�RI�-XVWLFH

��1RYHPEHU 3DUWLFLSDWLRQ� RI� WKH� 3UHVLGHQW� RI� WKH� &RXUW� RI� -XVWLFH� DQG� D
GHOHJDWLRQ� IURP� WKH� &RXUW� RI� -XVWLFH� DQG� WKH� &RXUW� RI� )LUVW
,QVWDQFH�DW�D�PHHWLQJ�RI�PHPEHUV�RI�WKH�(XURSHDQ�DQG�6SDQLVK
MXGLFLDULHV� HQWLWOHG� µ-XVWLFLD� \� /LEHUWDG� HQ� OD� 8QLyQ� (XURSHD�
0HPRULDO�0DJLVWUDGR�-RVp�0DUtD�/LGyQ¶��µ-XVWLFH�DQG�)UHHGRP�LQ
WKH�(XURSHDQ�8QLRQ�� LQ�PHPRU\�RI� -XGJH� -RVp�0DUtD� /LGyQ¶�� LQ
%LOEDR
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$�F 6WDWLVWLFV�FRQFHUQLQJ�WKH�MXGLFLDO�DFWLYLW\�RI�WKH�&RXUW�RI�-XVWLFH��

*HQHUDO�DFWLYLW\�RI�WKH�&RXUW
�� &DVHV�FRPSOHWHG��QHZ�FDVHV��FDVHV�SHQGLQJ������������

&DVHV�FRPSOHWHG
�� 1DWXUH�RI�SURFHHGLQJV������������
�� -XGJPHQWV��RUGHUV��RSLQLRQV�������
�� %HQFK�KHDULQJ�DFWLRQV�������
�� 6XEMHFW�PDWWHU�RI�WKH�DFWLRQ�������
�� 3URFHHGLQJV�IRU�LQWHULP�PHDVXUHV��RXWFRPH�������
�� -XGJPHQWV�FRQFHUQLQJ�IDLOXUH�RI�D�0HPEHU�6WDWH�WR�IXOILO�LWV�REOLJDWLRQV�

RXWFRPH�������
�� 'XUDWLRQ�RI�SURFHHGLQJV������������

1HZ�FDVHV
�� 1DWXUH�RI�SURFHHGLQJV������������
��� 'LUHFW�DFWLRQV�²�7\SH�RI�DFWLRQ�������
��� 6XEMHFW�PDWWHU�RI�WKH�DFWLRQ�������
��� $FWLRQV�IRU�IDLOXUH�RI�D�0HPEHU�6WDWH�WR�IXOILO�LWV�REOLJDWLRQV������������

&DVHV�SHQGLQJ�DV�DW����'HFHPEHU
��� 1DWXUH�RI�SURFHHGLQJV������������
��� %HQFK�KHDULQJ�DFWLRQV�������

*HQHUDO�WUHQG�LQ�WKH�ZRUN�RI�WKH�&RXUW������������
��� 1HZ�FDVHV�DQG�MXGJPHQWV
��� 1HZ�UHIHUHQFHV�IRU�D�SUHOLPLQDU\�UXOLQJ��E\�0HPEHU�6WDWH�SHU�\HDU�
��� 1HZ�UHIHUHQFHV�IRU�D�SUHOLPLQDU\�UXOLQJ �E\�0HPEHU�6WDWH�DQG�E\�FRXUW

RU�WULEXQDO�
��� 1HZ�DFWLRQV�IRU�IDLOXUH�RI�D�0HPEHU�6WDWH�WR�IXOILO�LWV�REOLJDWLRQV

� 7KH� LQWURGXFWLRQ� RI� QHZ� VRIWZDUH� LQ� ����� KDV� HQDEOHG� WKH� VWDWLVWLFV� LQ� WKH� $QQXDO� 5HSRUW� WR� EH
SUHVHQWHG�ZLWK�JUHDWHU�FODULW\��7KH�WDEOHV�DQG�ILJXUHV�KDYH��LQ�ODUJH�SDUW��EHHQ�UHYLVHG�DQG�LPSURYHG�
DW� WKH�FRVW� RI� FHUWDLQ� DGMXVWPHQWV��&RQVLVWHQF\�ZLWK� WKH� WDEOHV� RI� SDVW� \HDUV� KDV� EHHQ�SUHVHUYHG
ZKHUH�SRVVLEOH�
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*HQHUDO�DFWLYLW\�RI�WKH�&RXUW
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&DVHV
FRPSOHWHG

1HZ �FDVHV

&DVHV
SHQGLQJ

���� ���� ���� ���� ����
&DVHV�FRPSOHWHG ��� ��� ��� ��� ���
1HZ�FDVHV ��� ��� ��� ��� ���
&DVHV�SHQGLQJ ��� ��� ��� ��� ���

� 7KH�ILJXUHV�JLYHQ��JURVV�ILJXUHV��UHSUHVHQW�WKH�WRWDO�QXPEHU�RI�FDVHV��ZLWKRXW�DFFRXQW�EHLQJ�WDNHQ�RI
WKH�MRLQGHU�RI�FDVHV�RQ�WKH�JURXQGV�RI�VLPLODULW\��RQH�FDVH�QXPEHU� �RQH�FDVH��

���



7DEOHV�DQG�VWDWLVWLFV &RXUW�RI�-XVWLFH

���

&DVHV�FRPSOHWHG
�� 1DWXUH�RI�SURFHHGLQJV�������±��������

���� ���� ���� ���� ����
5HIHUHQFHV�IRU�D�SUHOLPLQDU\�UXOLQJ ��� ��� ��� ��� ���
'LUHFW�DFWLRQV ��� ��� ��� ��� ���
$SSHDOV �� �� �� �� ��
$SSHDOV�FRQFHUQLQJ�LQWHULP�PHDVXUHV
DQG�LQWHUYHQWLRQV � � � �� �
2SLQLRQV�5XOLQJV � �
6SHFLDO�IRUPV�RI�SURFHGXUH� � � � �

7RWDO ��� ��� ��� ��� ���

� 7KH�ILJXUHV�JLYHQ��JURVV�ILJXUHV��UHSUHVHQW�WKH�WRWDO�QXPEHU�RI�FDVHV��ZLWKRXW�DFFRXQW�EHLQJ�WDNHQ�RI
WKH�MRLQGHU�RI�FDVHV�RQ�WKH�JURXQGV�RI�VLPLODULW\��RQH�FDVH�QXPEHU� �RQH�FDVH��

� 7KH� IROORZLQJ�DUH� FRQVLGHUHG� WR� EH� µVSHFLDO� IRUPV� RI� SURFHGXUH¶�� WD[DWLRQ� RI� FRVWV� �$UWLFOH� ��� RI� WKH
5XOHV�RI� 3URFHGXUH��� OHJDO� DLG� �$UWLFOH� ��� RI� WKH�5XOHV� RI� 3URFHGXUH��� DSSOLFDWLRQ� WR� VHW� D� MXGJPHQW
DVLGH� �$UWLFOH� ��� RI� WKH� 5XOHV� RI� 3URFHGXUH��� WKLUG� SDUW\� SURFHHGLQJV� �$UWLFOH� ��� RI� WKH� 5XOHV� RI
3URFHGXUH���LQWHUSUHWDWLRQ�RI�D�MXGJPHQW��$UWLFOH�����RI�WKH�5XOHV�RI�3URFHGXUH���UHYLVLRQ�RI�D�MXGJPHQW
�$UWLFOH����RI�WKH�5XOHV�RI�3URFHGXUH���UHFWLILFDWLRQ�RI�D�MXGJPHQW��$UWLFOH����RI�WKH�5XOHV�RI�3URFHGXUH��
DWWDFKPHQW�SURFHGXUH� �3URWRFRO� RQ�3ULYLOHJHV�DQG� ,PPXQLWLHV��� FDVHV�FRQFHUQLQJ� LPPXQLW\� �3URWRFRO
RQ�3ULYLOHJHV�DQG�,PPXQLWLHV��
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5HIHUHQFHV�IRU�DSUHOLPLQDU\�UXOLQJ
'LUHFW�DFWLRQV

$SSHDOV

$SSHDOV�FRQFHUQLQJLQWHULP�PHDVXUHV�DQGLQWHUYHQWLRQV2SLQLRQV�5XOLQJV

6SHFLDO�IRUPV�RISURFHGXUH�
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5HIHUHQFHV�IRU�D�
SUHOLPLQDU\�UXOLQJ�

������

6SHFLDO�IRUPV�RI �
SURFHGXUH������

$SSHDOV�FRQFHUQLQJ�
LQWHULP�PHDVXUHV�DQG�
LQWHUYHQWLRQV������

$SSHDOV������

2SLQLRQV�5XOLQJV�
�����

2WKHU������

'LUHFW�DFWLRQV�������������������������O������������� !����O��������������"�#���������"$������%��&O
5HIHUHQFHV�IRU�D�SUHOLPLQDU\�UXOLQJ ��� �� �� ���
'LUHFW�DFWLRQV ��� � � �� ���
$SSHDOV �� �� � � ��
$SSHDOV�FRQFHUQLQJ�LQWHULP
PHDVXUHV�DQG�LQWHUYHQWLRQV � � �
2SLQLRQV�5XOLQJV � �
6SHFLDO�IRUPV�RI�SURFHGXUH � � � �'	�()�*+�� � ��� � ���

� 7KH�ILJXUHV�JLYHQ��QHW�ILJXUHV��UHSUHVHQW�WKH�QXPEHU�RI�FDVHV��DIWHU�MRLQGHU�RQ�WKH�JURXQGV�RI�VLPLODULW\
�D�VHW�RI�MRLQHG�FDVHV� �RQH�FDVH��

� 2UGHUV�WHUPLQDWLQJ�SURFHHGLQJV�E\� MXGLFLDO�GHWHUPLQDWLRQ��LQDGPLVVLELOLW\��PDQLIHVW� LQDGPLVVLELOLW\�DQG
VR�IRUWK��

� 2UGHUV�PDGH�IROORZLQJ�DQ�DSSOLFDWLRQ�RQ�WKH�EDVLV�RI�$UWLFOH�����RU�����RI�WKH�(&�7UHDW\��QRZ�$UWLFOHV
���� (&� DQG� ���� (&��� $UWLFOH� ���� RI� WKH� (&� 7UHDW\� �QRZ� $UWLFOH� ���� (&�� RU� WKH� FRUUHVSRQGLQJ
SURYLVLRQV� RI� WKH� ($(&� DQG� (&6&� 7UHDWLHV�� RU� IROORZLQJ� DQ� DSSHDO� DJDLQVW� DQ� RUGHU� FRQFHUQLQJ
LQWHULP�PHDVXUHV�RU�LQWHUYHQWLRQ�

� 2UGHUV�WHUPLQDWLQJ�WKH�FDVH�E\�UHPRYDO�IURP�WKH�UHJLVWHU��GHFODUDWLRQ�WKDW�WKHUH�LV�QR�QHHG�WR�JLYH�D
GHFLVLRQ�RU�UHIHUUDO�WR�WKH�&RXUW�RI�)LUVW�,QVWDQFH�
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%����������������	�
&KDPEHUV����

MXGJHV�
������

&KDPEHUV����
MXGJHV�
������

3UHVLGHQW
�����

)XOO�&RXUW
�����

6PDOO�SOHQDU\
��������������	��������	���	������

)XOO�&RXUW �� � ��
6PDOO�SOHQDU\ �� ��
&KDPEHUV����MXGJHV� ��� �� ���
&KDPEHUV����MXGJHV� �� �� ��
3UHVLGHQW � ��������� �����

� 7KH�ILJXUHV�JLYHQ��JURVV�ILJXUHV��UHSUHVHQW�WKH�WRWDO�QXPEHU�RI�FDVHV��ZLWKRXW�DFFRXQW�EHLQJ�WDNHQ�RI
WKH�MRLQGHU�RI�FDVHV�RQ�WKH�JURXQGV�RI�VLPLODULW\��RQH�FDVH�QXPEHU� �RQH�FDVH��

� 2UGHUV�WHUPLQDWLQJ�SURFHHGLQJV�E\� MXGLFLDO�GHWHUPLQDWLRQ��RWKHU� WKDQ�WKRVH�UHPRYLQJ�D�FDVH�IURP�WKH
UHJLVWHU�� GHFODULQJ� WKDW� WKHUH� LV� QR� QHHG� WR� JLYH� D� GHFLVLRQ� RU� UHIHUULQJ� D� FDVH� WR� WKH�&RXUW� RI� )LUVW
,QVWDQFH��
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����������������������������������������� !"�"#�� $��$�%&#�'O
$FFHVVLRQ�RI�QHZ�6WDWHV � �
$JULFXOWXUH �� � ��
$SSUR[LPDWLRQ�RI�ODZV �� � ��
%UXVVHOV�&RQYHQWLRQ � � �
&RPPHUFLDO�SROLF\ � �
&RPPRQ�&XVWRPV�7DULII � �
&RPPXQLW\�RZQ�UHVRXUFHV � �
&RPSDQ\�ODZ � � ��
&RPSHWLWLRQ �� � ��
&XVWRPV�XQLRQ � � �
(QHUJ\ � �
(QYLURQPHQW�DQG�FRQVXPHUV �� � ��
([WHUQDO�UHODWLRQV � �
)LVKHULHV�SROLF\ �� ��
)UHH�PRYHPHQW�RI�FDSLWDO �� ��
)UHH�PRYHPHQW�RI�JRRGV � �
)UHHGRP�RI�HVWDEOLVKPHQW � � ��
)UHHGRP�RI�PRYHPHQW�IRU�SHUVRQV �� ��
)UHHGRP�WR�SURYLGH�VHUYLFHV �� � ��
,QGXVWULDO�SROLF\ � �
,QWHOOHFWXDO�SURSHUW\ � �
/DZ�JRYHUQLQJ�WKH�LQVWLWXWLRQV � � �
3ULQFLSOHV�RI�&RPPXQLW\�ODZ � �
5HJLRQDO�SROLF\ � �
6RFLDO�SROLF\ �� � ��
6RFLDO�VHFXULW\�IRU�PLJUDQW�ZRUNHUV �� � ��
6WDWH�DLG �� � ��
7D[DWLRQ �� � ��
7UDQVSRUW �� � ��()&$�'�*��� �� ���)+&$�'�*� � �(,&$�'�*� � �
3URFHGXUH � � �
6WDII�5HJXODWLRQV � � �� �-�$�� � �� .(/,00& &,0��� ��123
� 7KH�ILJXUHV�JLYHQ��JURVV�ILJXUHV��UHSUHVHQW�WKH�WRWDO�QXPEHU�RI�FDVHV��ZLWKRXW�DFFRXQW�EHLQJ�WDNHQ�RI

WKH�MRLQGHU�RI�FDVHV�RQ�WKH�JURXQGV�RI�VLPLODULW\��RQH�FDVH�QXPEHU� �RQH�FDVH��
� 2UGHUV�WHUPLQDWLQJ�SURFHHGLQJV�E\�MXGLFLDO�GHWHUPLQDWLRQ��RWKHU�WKDQ�WKRVH�UHPRYLQJ�D�FDVH�IURP�WKH

UHJLVWHU��GHFODULQJ� WKDW� WKHUH� LV�QR�QHHG� WR�JLYH�D�GHFLVLRQ�RU� UHIHUULQJ�D�FDVH�WR� WKH�&RXUW�RI�)LUVW
,QVWDQFH��
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$FFHVVLRQ�RI�QHZ�6WDWHV � �
&RPSHWLWLRQ � �
(QYLURQPHQW�DQG�FRQVXPHUV � �
/DZ�JRYHUQLQJ�WKH�LQVWLWXWLRQV � �
6WDWH�DLG � �'��� (%'����)� � � �%*'����)(+'����)��&��#� ��,(-+..'�'+./� � �

� 7KH� ILJXUHV� JLYHQ� �QHW� ILJXUHV�� UHSUHVHQW� WKH� QXPEHU� RI� FDVHV� DIWHU� MRLQGHU� RQ� WKH� JURXQGV� RI
VLPLODULW\��D�VHW�RI�MRLQHG�FDVHV� �RQH�FDVH��
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%HOJ
LXP
'HQ

PDU
N
*HU

PDQ
\
*UH

HFH 6SD
LQ
)UDQ

FH
,UHOD

QG ,WDO\

/X[
HPE

RXUJ

1HWK
HUOD

QGV
$XV

WULD
3RU
WXJD

O
)LQO

DQG
6ZH

GHQ

8QLW
HG�.

LQJG
RP

$FWLRQ�GLVPLVVHG,QIULQJHPHQW�GHFODUHG���������������������������	��		�������
%HOJLXP � � �
'HQPDUN � �
*HUPDQ\ � �
*UHHFH � �
6SDLQ �� ��
)UDQFH �� ��
,UHODQG � �
,WDO\ �� � ��
/X[HPERXUJ � �
1HWKHUODQGV � �
$XVWULD � �
3RUWXJDO � �
)LQODQG � �
6ZHGHQ � � �
8QLWHG�.LQJGRP � ��������� ��

� 7KH� ILJXUHV� JLYHQ� �QHW� ILJXUHV�� UHSUHVHQW� WKH� QXPEHU� RI� FDVHV� DIWHU� MRLQGHU� RQ� WKH� JURXQGV� RI
VLPLODULW\��D�VHW�RI�MRLQHG�FDVHV� �RQH�FDVH��
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�'HFLVLRQV�E\�ZD\�RI�MXGJPHQWV�DQG�RUGHUV���
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���� ���� ���� ���� ����
5HIHUHQFHV�IRU�D�SUHOLPLQDU\�UXOLQJ 'LUHFW�DFWLRQV $SSHDOV

���� ����������������
5HIHUHQFHV�IRU�D�SUHOLPLQDU\
UXOLQJ ���� ���� ���� ���� ����
'LUHFW�DFWLRQV �� �� ���� ���� ����
$SSHDOV ���� �� �� ���� ����

� 7KH�IROORZLQJ�W\SHV�RI�FDVHV�DUH�H[FOXGHG IURP�WKH�FDOFXODWLRQ�RI� WKH�GXUDWLRQ�RI�SURFHHGLQJV��FDVHV
LQYROYLQJ� DQ� LQWHUORFXWRU\� MXGJPHQW� RU� D� PHDVXUH� RI� LQTXLU\�� RSLQLRQV� DQG� UXOLQJV� RQ� DJUHHPHQWV�
VSHFLDO� IRUPV�RI� SURFHGXUH� �QDPHO\� WD[DWLRQ�RI� FRVWV�� OHJDO� DLG�� DSSOLFDWLRQ� WR�VHW�D� MXGJPHQW�DVLGH�
WKLUG�SDUW\�SURFHHGLQJV��LQWHUSUHWDWLRQ�RI�D�MXGJPHQW��UHYLVLRQ�RI�D�MXGJPHQW��UHFWLILFDWLRQ�RI�D�MXGJPHQW�
DWWDFKPHQW�SURFHGXUH��FDVHV�FRQFHUQLQJ�LPPXQLW\���FDVHV�WHUPLQDWHG�E\�DQ�RUGHU�UHPRYLQJ�WKH�FDVH
IURP�WKH�UHJLVWHU��GHFODULQJ�WKDW�WKHUH�LV�QR�QHHG�WR�JLYH�D�GHFLVLRQ�RU�UHIHUULQJ�RU�WUDQVIHUULQJ�WKH�FDVH
WR� WKH� &RXUW� RI� )LUVW� ,QVWDQFH�� SURFHHGLQJV� IRU� LQWHULP� PHDVXUHV� DQG� DSSHDOV� FRQFHUQLQJ� LQWHULP
PHDVXUHV�DQG�LQWHUYHQWLRQV�
7KH�GXUDWLRQ�RI�SURFHHGLQJV�LV�H[SUHVVHG�LQ�PRQWKV�DQG�WHQWKV�RI�PRQWKV�

� 2WKHU�WKDQ�RUGHUV�WHUPLQDWLQJ�D�FDVH�E\�UHPRYDO�IURP�WKH�UHJLVWHU��GHFODUDWLRQ�WKDW�WKHUH�LV�QR�QHHG�WR
JLYH�D�GHFLVLRQ�RU�UHIHUUDO�WR�WKH�&RXUW�RI�)LUVW�,QVWDQFH�



&RXUW�RI�-XVWLFH 7DEOHV�DQG�VWDWLVWLFV

���

1HZ�&DVHV
�������������	��
���������������

�

��

���

���

���

���

���

���� ���� ���� ���� ����

5HIHUHQFHV�IRU�D
SUHOLPLQDU\�UXOLQJ

'LUHFW�DFWLRQV

$SSHDOV

$SSHDOV�FRQFHUQLQJ
LQWHULP�PHDVXUHV�DQG
LQWHUYHQWLRQV
2SLQLRQV�5XOLQJV

6SHFLDO�IRUPV�RI
SURFHGXUH

$SSOLFDWLRQV�IRU
LQWHULP�PHDVXUHV

���� ����������������
5HIHUHQFHV�IRU�D�SUHOLPLQDU\
UXOLQJ ��� ��� ��� ��� ���
'LUHFW�DFWLRQV ��� ��� ��� ��� ���
$SSHDOV �� �� �� �� ��
$SSHDOV�FRQFHUQLQJ�LQWHULP
PHDVXUHV�DQG�LQWHUYHQWLRQV � � �� � �
2SLQLRQ�5XOLQJV �
6SHFLDO�IRUPV�RI�SURFHGXUH � � � � ��������� ������������
$SSOLFDWLRQV�IRU�LQWHULP
PHDVXUHV � � � � �

� 7KH�ILJXUHV�JLYHQ��JURVV�ILJXUHV��UHSUHVHQW�WKH�WRWDO�QXPEHU�RI�FDVHV��ZLWKRXW�DFFRXQW�EHLQJ�WDNHQ�RI
WKH�MRLQGHU�RI�FDVHV�RQ�WKH�JURXQGV�RI�VLPLODULW\��RQH�FDVH�QXPEHU� �RQH�FDVH��
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��� 1HZ�FDVHV�²�'LUHFW�DFWLRQV�²�7\SH�RI�DFWLRQ���������

$FWLRQV�IRU�DQQXOPHQW ��
$FWLRQV�IRU�IDLOXUH�WR�DFW
$FWLRQV�IRU�GDPDJHV
$FWLRQV�IRU�IDLOXUH�WR�IXOILO�REOLJDWLRQV ���
$FWLRQV�RQ�DUELWUDWLRQ�FODXVHV �

7RWDO ���

� 7KH�ILJXUHV�JLYHQ��JURVV�ILJXUHV��UHSUHVHQW�WKH�WRWDO�QXPEHU�RI�FDVHV��ZLWKRXW�DFFRXQW�EHLQJ�WDNHQ�RI
WKH�MRLQGHU�RI�FDVHV�RQ�WKH�JURXQGV�RI�VLPLODULW\��RQH�FDVH�QXPEHU� �RQH�FDVH��

$FWLRQV�IRU�IDLOXUH
WR�IXOILO�REOLJDWLRQV

������

$FWLRQV�IRU
DQQXOPHQW
������

$FWLRQV�RQ
DUELWUDWLRQ�FODXVHV

�����
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$FFHVVLRQ�RI�QHZ�6WDWHV � � �
$JULFXOWXUH �� �� � ��
$SSUR[LPDWLRQ�RI�ODZV �� �� ��
%UXVVHOV�&RQYHQWLRQ �� ��
&RPPHUFLDO�SROLF\ � � �
&RPPRQ�&XVWRPV�7DULII � �
&RPPXQLW\�RZQ�UHVRXUFHV � �
&RPSDQ\�ODZ � �� ��
&RPSHWLWLRQ � � �� ��
&XVWRPV�XQLRQ � �� ��
(QHUJ\ � �
(QYLURQPHQW�DQG�FRQVXPHUV �� �� ��
(XURSHDQ�FLWL]HQVKLS � � �
([WHUQDO�UHODWLRQV � � ��
)LVKHULHV�SROLF\ � �
)UHH�PRYHPHQW�RI�FDSLWDO � �
)UHH�PRYHPHQW�RI�JRRGV � � ��
)UHHGRP�RI�HVWDEOLVKPHQW � � ��
)UHHGRP�RI��PRYHPHQW�IRU�SHUVRQV �� � ��
)UHHGRP�WR�SURYLGH�VHUYLFHV �� �� ��
,QGXVWULDO�SROLF\ �� ��
,QWHOOHFWXDO�SURSHUW\ � � �
/DZ�JRYHUQLQJ�WKH�LQVWLWXWLRQV � � ��
3ULQFLSOHV�RI�&RPPXQLW\�ODZ � �
6RFLDO�SROLF\ � �� � ��
6RFLDO�VHFXULW\�IRU�PLJUDQW�ZRUNHUV �� ��
6WDWH�DLG � � � � ��
7D[DWLRQ � �� ��
7UDQVSRUW � � �,-./0123455467�� �874-9./0123� �,:./0123� �
3ULYLOHJHV�DQG�LPPXQLWLHV �
3URFHGXUH �
6WDII�5HJXODWLRQV � � � ��;2<0/=� � �65�;>,?:@@.;.:@45846A�� �8B5�
� 7DNLQJ�QR�DFFRXQW�RI�DSSOLFDWLRQV�IRU�LQWHULP�PHDVXUHV�
� 7KH�ILJXUHV�JLYHQ��JURVV�ILJXUHV��UHSUHVHQW�WKH�WRWDO�QXPEHU�RI�FDVHV��ZLWKRXW�DFFRXQW�EHLQJ�WDNHQ�RI

WKH�MRLQGHU�RI�FDVHV�RQ�WKH�JURXQGV�RI�VLPLODULW\��RQH�FDVH�QXPEHU� �RQH�FDVH��
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� 7KH�ILJXUHV�JLYHQ��JURVV�ILJXUHV��UHSUHVHQW�WKH�WRWDO�QXPEHU�RI�FDVHV��ZLWKRXW�DFFRXQW�EHLQJ�WDNHQ�RI
WKH�MRLQGHU�RI�FDVHV�RQ�WKH�JURXQGV�RI�VLPLODULW\��RQH�FDVH�QXPEHU� �RQH�FDVH��
7KH�DFWLRQV�FRYHUHG�DUH�DFWLRQV�XQGHU�$UWLFOHV���������������DQG�����RI�WKH�(&�7UHDW\��QRZ�$UWLFOHV
����(&������(&������(&�DQG�����(&���$UWLFOHV�����($������($�DQG�����($�DQG�$UWLFOH����&6�

� 1R�DFWLRQ�ZDV�EURXJKW�LQ�WKHVH�\HDUV�XQGHU�$UWLFOH�����RI�WKH�(&�7UHDW\��QRZ�$UWLFOH�����(&��
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5HIHUHQFHV�IRU�D
SUHOLPLQDU\�UXOLQJ

'LUHFW�DFWLRQV

$SSHDOV

6SHFLDO�IRUPV�RI
SURFHGXUH

2SLQLRQV�5XOLQJV

���� ����������������
5HIHUHQFHV�IRU�D�SUHOLPLQDU\�UXOLQJ ��� ��� ��� ��� ���
'LUHFW�DFWLRQV ��� ��� ��� ��� ���
$SSHDOV �� ��� ��� ��� ���
6SHFLDO�IRUPV�RI�SURFHGXUH � � � � �
2SLQLRQV�5XOLQJV � ��������� ��� ��� ������
� 7KH�ILJXUHV�JLYHQ��JURVV�ILJXUHV��UHSUHVHQW�WKH�WRWDO�QXPEHU�RI�FDVHV��ZLWKRXW�DFFRXQW�EHLQJ�WDNHQ�RI

WKH�MRLQGHU�RI�FDVHV�RQ�WKH�JURXQGV�RI�VLPLODULW\��RQH�FDVH�QXPEHU� �RQH�FDVH��
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6PDOO�SOHQDU\
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)XOO�&RXUW ��� ��� �� � ���
6PDOO�SOHQDU\ � �� � ��
&KDPEHUV����MXGJHV� �� ��� �� ���
&KDPEHUV����MXGJHV� �� �� � � ��
3UHVLGHQW � ���	��
�
������ ��� 

� 7KH�ILJXUHV�JLYHQ��JURVV�ILJXUHV��UHSUHVHQW�WKH�WRWDO�QXPEHU�RI�FDVHV��ZLWKRXW�DFFRXQW�EHLQJ�WDNHQ�RI
WKH�MRLQGHU�RI�FDVHV�RQ�WKH�JURXQGV�RI�VLPLODULW\��RQH�FDVH�QXPEHU� �RQH�FDVH��
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� *URVV�ILJXUHV��VSHFLDO�IRUPV�RI�SURFHGXUH�DUH�QRW�LQFOXGHG�
� 1HW�ILJXUHV�
� ,QFOXGLQJ�RSLQLRQV�RI�WKH�&RXUW�
� 6LQFH������VWDII�FDVHV�KDYH�EHHQ�EURXJKW�EHIRUH�WKH�&RXUW�RI�)LUVW�,QVWDQFH�
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� $UWLFOH�����RI�WKH�(&�7UHDW\��QRZ�$UWLFOH�����(&���$UWLFOH����&6��$UWLFOH�����($�������3URWRFRO�
� &DVH�&��������&DPSLQD�0HONXQLH�
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&RXU�GH�FDVVDWLRQ ��!"!#$&RXU�G
DUELWUDJH �&RQVHLO�G
eWDW ��

%%OJ&'(
2WKHU�FRXUWV�RU�WULEXQDOV ��� ���+¡MHVWHUHW ��'%)(*+,2WKHU�FRXUWV�RU�WULEXQDOV �� ��%XQGHVJHULFKWVKRI ��%XQGHVDUEHLWVJHULFKW �%XQGHVYHUZDOWXQJVJHULFKW ��%XQGHVILQDQ]KRI ���%XQGHVVR]LDOJHULFKW ��6WDDWVJHULFKWVKRI �

*%+(*)-
2WKHU�FRXUWV�RU�WULEXQDOV ��� ����$ULRV�3DJRV �6LPYRXOLR�WLV�(SLNUDWLDV �*+%%.%
2WKHU�FRXUWV�RU�WULEXQDOV �� ��7ULEXQDO�6XSUHPR �$XGLHQFLD�1DFLRQDO �-X]JDGR�&HQWUDO�GH�OR�3HQDO �

/0*&)
2WKHU�FRXUWV�RU�WULEXQDOV ��� ���&RXU�GH�FDVVDWLRQ ��&RQVHLO�G
eWDW ��
1+*).%

2WKHU�FRXUWV�RU�WULEXQDOV ��� ���6XSUHPH�&RXUW ��+LJK�&RXUW ��
2+%3*)4

2WKHU�FRXUWV�RU�WULEXQDOV �� ��&RUWH�VXSUHPD�GL�&DVVD]LRQH ��&RQVLJOLR�GL�6WDWR ��
25*O-

2WKHU�FRXUWV�RU�WULEXQDOV ��� ���&RXU�VXSpULHXUH�GH�MXVWLFH ��&RQVHLO�G
eWDW ��&RXU�DGPLQLVWUDWLYH �
$'6%(78'+J

2WKHU�FRXUWV�RU�WULEXQDOV �� ��5DDG�YDQ�6WDWH ��+RJH�5DDG�GHU�1HGHUODQGHQ ���&HQWUDOH�5DDG�YDQ�%HURHS ��&ROOHJH�YDQ�%HURHS�YRRU�KHW ���%HGULMIVOHYHQ ��7DULHIFRPPLVVLH ��� ���

9%5:%+O*)4;
2WKHU�FRXUWV�RU�WULEXQDOV9HUIDVVXQJVJHULFKWVKRI �2EHUVWHU�*HULFKWVKRI ��%XQGHVYHUJDEHDPW ��9HUZDOWXQJVJHULFKWVKRI ��9HUJDEHNRQWUROOVHQDW �

²';5+&*
2WKHU�FRXUWV�RU�WULEXQDOV ��� ���6XSUHPR�7ULEXQDO ��$GPLQLVWUDWLYR �� ��
<8+5'=*O

2WKHU�FRXUWV�RU�WULEXQDOV.RUNHLQ�KDOOLQWR�RLNHXV ��.RUNHLQ�RLNHXV �
1&)O*)4

2WKHU�FRXUWV�RU�WULEXQDOV �� ��+|JVWD�'RPVWROHQ �0DUNQDGVGRPVWROHQ �5HJHULQJVUlWWHQ ��

/Z%4%)
2WKHU�FRXUWV�RU�WULEXQDOV �� ��+RXVH�RI�/RUGV ��&RXUW�RI�$SSHDO ��
>)&5%4.&)=48(

2WKHU�FRXUWV�RU�WULEXQDOV ��� ���
%%)%3'6&RXU�GH�MXVWLFH�*HUHFKWVKRI�� � �!85*O ����

� &DVH�&��������&DPSLQD�0HONXQLH�
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7KH�FDVHV�EURXJKW�DJDLQVW�6SDLQ�LQFOXGH�DQ�DFWLRQ�XQGHU�$UWLFOH�����RI�WKH�(&�7UHDW\��QRZ�$UWLFOH�����(&���EURXJKW�E\
%HOJLXP�
7KH�FDVHV�EURXJKW�DJDLQVW�)UDQFH�LQFOXGH�DQ�DFWLRQ�XQGHU�$UWLFOH�����RI�WKH�(&�7UHDW\��QRZ�$UWLFOH�����(&���EURXJKW�E\
,UHODQG�
7KH�FDVHV�EURXJKW�DJDLQVW�WKH�8QLWHG�.LQJGRP�LQFOXGH�WZR�DFWLRQV�XQGHU�$UWLFOH�����RI�WKH�(&�7UHDW\��QRZ�$UWLFOH����
(&���EURXJKW�E\�)UDQFH�DQG�6SDLQ�UHVSHFWLYHO\�

� $UWLFOHV���������������DQG�����RI�WKH�(&�7UHDW\��QRZ�$UWLFOHV�����(&������(&������(&�DQG�����(&��
$UWLFOHV�����($������($�DQG�����($�DQG�$UWLFOH����&6�
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%�F 6WDWLVWLFV�FRQFHUQLQJ�WKH�MXGLFLDO�DFWLYLW\�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH

*HQHUDO�DFWLYLW\�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH��

�� 1HZ�FDVHV��FRPSOHWHG�FDVHV��FDVHV�SHQGLQJ�������±������
1HZ�FDVHV

�� 1DWXUH�RI�SURFHHGLQJV�������±������
�� 7\SH�RI�DFWLRQ�������±������
�� 6XEMHFW�PDWWHU�RI�WKH�DFWLRQ�������±������

&RPSOHWHG�FDVHV
�� 1DWXUH�RI�SURFHHGLQJV�������±������
�� 6XEMHFW�PDWWHU�RI�WKH�DFWLRQ�������
�� %HQFK�KHDULQJ�DFWLRQ�������
�� 'XUDWLRQ�RI�SURFHHGLQJV�LQ�PRQWKV�������±������

&DVHV�SHQGLQJ�DV�DW����'HFHPEHU�RI�HDFK�\HDU
�� 1DWXUH�RI�SURFHHGLQJV�������±������
��� 6XEMHFW�PDWWHU�RI�WKH�DFWLRQ�������±������

0LVFHOODQHRXV
��� 'HFLVLRQV�LQ�SURFHHGLQJV�IRU�LQWHULP�PHDVXUHV��RXWFRPH�������
��� $SSHDOV�DJDLQVW�GHFLVLRQV�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH
��� 5HVXOWV�RI�DSSHDOV
��� *HQHUDO�WUHQG�²�1HZ�FDVHV��FRPSOHWHG�FDVHV��FDVHV�SHQGLQJ
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