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FOREWORD 

FOREWORD 

The relation between the Single Market and the protection of the environment is one field in which it has been 
apparent for some time that problems persist, so on 11th July 1996, the Economic and Social Committee called 
on its Single Market Observatory to prepare a report on "The Single Market and protection of the environment: 
coherence or conflict". The aim was to study this relation in two different parts of Europe, in order to highlight 
the different attitudes to the Single Market and the protection of the environment, especially in the light of recent 
modifications of the Treaty on the European Union (Maastricht and Amsterdam). 

Spring 1997 some 200 questionnaires were sent out to individuals and organisations working in this field, mainly 
in Sweden and in Spain. The replies of then analyzed and formed the basis for two hearings: one in Malmo, on 23 
May 1997 and the second in Seville, on 5 June 1997. 

The result of this work has been brought together in this publication, the first part of which is the Opinion adopt
ed with 72 votes in favour, 8 votes against and 1 abstention by the Economic and Social Committee on 30 Octo
ber 1997. 

Tom JENKINS 
Chairman of the Economic and Social Committee 
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THE SINGLE MARKET AND THE PROTECTION OF THE ENVIRONMENT 

I- Own-initiative opinion 
of th_e Economic and Social Committee 

(AC 1195/97) 

On 11 July 1996, the Economic and Social 
Committee, acting under Rule 23(3) of its Rules of Proce
dure, decided to draw up an Own-initiative Opinion on 

The single market and the protection of the environment: 
coherence or conflict (Single Market Observatory). 

The Section for Industry, Commerce, Crafts and 
Services, which was responsible for preparing the work on 
the subject, adopted its opinion on 8 October 1997. The 
rapporteur was Mr Gafo-Fernandez. 

At its 349th plenary session (meeting of 30 Octo
ber 1997) the Economic and Social Committee adopted the 
following opinion by 72 votes to 8 with 1 abstention. 

1. Legal basis of the situation 

1.1 Several articles of the EC Treaty reflect this poten
tial conflict of interests between environmental protection 
and the completion of the single market. Among these are 
Articles 174.2, 175.5 and 176 on environmental protection, 
Articles 95 and 97 on the single market, Article 153 on 
consumer protection, Articles 87 and 88 on state aid, Arti
cle 93 on the harmonization of tax legislation, Article 28 on 
non-tariff barriers to trade and Article 30 on exceptions to 
free movement for public safety reasons. 

1.2 Whilst Article 174.2 calls for "a high level of 
protection taking into account the diversity of situations in 
the various regions of the Community", Article 175.5 
allows temporary derogations or the use of resources from 
the Cohesion Fund when the costs of implementing the 
Community measures are disproportionate for a particular 
Member State or region. Article 176 authorises Member 
States to maintain or introduce more stringent protective 
measures. 

1.3 Article 95 (5 and 6) allows Member States to 
introduce more stringent measures for the protection of the 
environment, provided they are justified and approved 
beforehand by the Commission, which is to ensure that they 
are not disproportionate and do not constitute a disguised 
restriction on free trade in goods. A similar provision can 
be found in Article 153 (5) on consumer protection. 

1.4 The practical implementation of these articles 
involves both approaches at the same time, i.e. harmoniza
tion and "non-harmonization"; by not harmonizing and 
opting for a higher level of protection, Member States force 
a constant upwards adjustment of environmental standards. 
This leads to a halfway house situation where there are 
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technical barriers to trade, but these barriers may help to 
reach the ultimate aim - environmental protection. 

1.5 Tax provisions, especially Article 93 and, indirect
ly, Article 97 will also have to be reviewed along the same 
lines. Article 93 requires a unanimous decision for the 
harmonization of legislation concerning taxes such as VAT, 
excise duties and other forms of indirect taxation. However, 
in the context of the completion of the single market, Arti
cle 97 provides for the implementation of special adminis
trative measures, subject to a compatibility analysis by the 
Commission. 

1.6 Under these provisions the Member States are 
authorized to establish special tax concessions or incentives 
designed to speed up the introduction of environmental 
protection measures which go much further than the 
Community provisions in terms of time-frames or require
ments. In line with Commission criteria, the cost of imple
menting such measures must not exceed the total cost of 
adopting the Community provisions, must not be discrimi
natory toward goods from other Community countries and 
must come to an end before the Community law becomes 
binding. 

1. 7 Very similar criteria are applied for the authoriza
tion of state aid. In a recent communication, the Commis
sion accepts that Member States may provide assistance to 
companies adopting environmental protection measures 
that go further than Community measures (in addition to 
the usual aid for regions lagging behind and suffering 
decline, and for specific sectors). Such aid should, of 
course, be proportionate to the highest costs and should not 
distort competition. 

1.8 Finally, whilst Article 28 states that "quantitative 
restrictions on imports and all measures having equivalent 
effect shall be prohibited between Member States", espe
cially artificial administrative barriers or technical protec
tionist measures, Article 30 stipulates that the principles of 
free movement shall be disregarded when justified on the 
grounds of public policy or public security, protection of 
human health, protection of plants and protection of nation
al treasures of artistic or historical value, many of which 
are directly or indirectly related to the environment. 

1.9 Of course, applying these principles has given rise 
to serious contradictions. Throughout the history of the 
European Union, these contradictions have had to be 
resolved by the Court of Justice whose rulings, based on 
the order of priority to be assigned to Community objec
tives, have helped to shed light on potentially conflicting 
interests and laws. Nevertheless, several points remain 
obscure. 
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1.10 The following guiding principles could be used by 
the European Commission and the Court of Justice to 
assess the compatibility of national laws and standards with 
the various articles of the Treaty: 

1.1 0.1 In all cases, the measures, whether legal or regula
tory, must be of a public nature, i.e. measures taken by any 
public authority, or a private entity, the actions of which are 
strongly influenced by the public authorities. 

1.1 0.2 Each specific case must, in legal terms, be exam
ined in the light of a single article of the Treaty, since it is 
not possible to combine two or more articles in assessing 
the compatibility of a national measure with the Communi
ty patrimony. 

1.10.3 Generally, if the product in question has been 
covered by a harmonization directive (or regulation), Arti
cle 1 OOa will provide the appropriate legal basis for assess
ing the compatibility of a national measure with Communi
ty law. 

1.1 0.4 All tax provisions must be assessed in the light of 
Article 95, except where the taxable product is manufac
tured nationally . 

1.1 0.5 With the exception of the latter criteria, Article 30 
will apply as a criterion for assessing compatibility to all 
cases where there is no harmonization of the product 
concerned at Community level or where there is a tax 
provision affecting imported products only, in the absence 
of national production. 

2. Main decisions of the Court of Justice 

2.1 The most innovative and symbolic decision was 
the "Cassis de Dijon" ruling (C-120/78). Here, the Court 
ruled that Member States are responsible for regulating all 
aspects of the production, marketing and labelling of goods 
in their respective countries, provided the measures taken 
apply equally to their own and imported goods and are not, 
in practice, disguised barriers to intra-Community trade. 

2.2 Another recent but important decision 
concerns pentachlorophenol (C-41193): although the 
request was prompted by Germany's unilateral ban on the 
use of this product, citing Article 100a(5 and 6), the deci
sion stressed the Commission's failure to properly justify, 
before and during the case, the incompatibility of the 
German measure with this article. The court stressed the 
need to justify the de facto and de jure reasons why the 
Commission considered a national measure to be incompat
ible with Article 1 OOa. 

2.3 Decisions on Sandoz, Van Beenekom, beer 
purity in Germany (C-178/84) and Centrafarm (C-
104175): these decisions seek to reconcile public and 
consumer health with the free movement of goods. Whilst 
Member States are responsible for determining the standard 
of health they want for their citizens, they cannot - except 
in exceptional cases where special caution is required - call 
for stricter laws for goods legally marketed in another 
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Member State, for example, for the use of additives and 
preservatives, and, in any event, the means employed 
should be proportionate to the end sought, i.e. to safeguard 
public health. 

2.4 Decision on packaging in Denmark (C-302/86): 
this established that environmental protection was in itself a 
sufficient reason for restricting the absolute freedom of 
movement for goods provided by the Treaties. The 
payment of a deposit to ensure the return of the packaging 
was authorized for environmental reasons, but the Court 
noted that some of the proposed measures failed to take the 
proportionality criterion into account and were, therefore, 
contrary to the free movement of goods. Importers were 
required to only use packaging approved by the Danish 
authorities or to restrict to a certain quantity the marketing 
of products not packaged in authorized containers. 

2.5 Decisions on titanium dioxide (C-300/89) and 
on waste - the Commission versus the Council (C-
155/91): both cases focused on the fact that a Community 
act had given precedence to Article 1 OOa of the EC Treaty 
over Article 130r. The decisions are to some extent ambiva
lent: the first stated that when both harmonization (internal 
market) and environmental protection were at issue, Article 
100a should be used, given that paragraph 3 establishes a 
high level of environmental protection as an alternative 
legal basis for the directive. In the second case, the Court 
ruled that the appropriate legal basis was Article 130r, since 
protection of the environment was the directive's main aim 
and free trade in wastes only a secortdary objective. 

2.6 Decision on waste in Germany (C-422/92): the 
court ruled that the concept of waste cannot exclude waste 
which might be suitable for economic re-use, and that the 
obligation to obtain prior authorization before transporting 
waste overrides the requirements of the control system 
established in Community legislation. 

2.7 Decision on waste in Wallonia (C-2/90): this 
decision, referring to preventing regional authorities from 
importing and storing waste that was not produced in their 
region, examines the relationship between Articles 30 and 
36 of the EC Treaty. The Court accepted the ban on the 
grounds that the problem had to be tackled at source and 
waste production reduced to a minimum- both these princi
ples being laid down in Community environmental policy 
and in the Basle Convention regulating cross-border move
ment of such waste. 

2.8 Decisions on Inter-Oils (C-172/82) and Lesage 
(C-37/92): these decisions on the granting of an administra
tive authorization for the collection of used oils point to the 
conflict of interests involved in applying this type of 
administrative concession to a company belonging to the 
Member State granting the concession and in preventing 
these used oils from being exported to other Member States 
for processing. 

2.9 Decisions on diesel cars in Italy (C-200/85), 
bananas in Italy (C-184/85) and wines in France (C-
196/85) these decisions relate to the establishment of 
discriminatory domestic taxation vis-a-vis imports. The 
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decisions require tax neutrality for "similar" products, 
"similar" here meaning that the products have the same 
characteristics and fulfil the same purpose. However, the 
first decision ruled that a tax measure based on objective 
terms (higher tax on vehicles of over a certain engine size) 
was acceptable, even if in practice the tax affected imported 
cars more, or indeed almost exclusively. 

2.10 Decision Lornoy en Zonen (C-17/91): the court 
ruled that a parafiscal charge which makes no distinction 
between a national and an imported product, but the 
revenue from which is used only for national products, is a 
customs duty which contravenes Article 12 if the charge on 
national products is fully compensated, ur a state aid which 
contravenes Article 95 if the charges borne by national 
products are only partly compensated. 

2.11 Decision on VAG Sverige (C-3289-95): this deci
sion refers to the certificate of vehicle exhaust gases (issued 
by a national body) which the Swedish authorities required 
all car importers to provide in addition to any other confor
mity certificate issued in another Member State. This dual 
requirement for a national certificate of conformity as well 
as one from another Member State has been declared 
incompatible by the Court, which has decided that a certifi
cate of conformity issued in one Member State is sufficient. 

3. Possible infringements of the free 
movement of goods, on the grounds of health 
or environmental protection, brought to the 
attention of the European Commission and 
currently under examination 

3.1 The Commission departments have received a 
series of complaints relating to possible distortions of the 
internal market resulting, directly or indirectly, from health 
or environmental protection standards. Many of these 
complaints are currently being considered by the depart
ments. Most of them have not, however, led to formal 
proceedings against the Member State or Member States 
concerned. The cases under examination can, however, be 
analyzed in order to identify the areas where potential 
conflict is greatest or most frequent. These areas are as 
follows: 

3.2 Parallel imports of plant health products: these 
complaints regarding various plant health products and 
pesticides concern several Member States. The general 
focus of complaints is that, despite the existence of a 
simplified authorization procedure, before each individual 
transaction operators must send a sample of the product 
(with the conformity analysis costs and the delays this 
entails), thus jeopardizing the confidentiality of the transac
tion. The initial assessment of the Commission is that these 
requirements are disproportionate given that in accordance 
with the Primacrown decision (Case 201/94), no Member 
State may require an imported product - coming from 
another Member State where it has received a certificate of 
conformity- to be identical to the product of national refer
ence. The Commission also considers that systematic iden
tification checks are only justified for the initial consign-
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ment, but not for subsequent consignments where random 
checks could be used at a lower cost. It should be noted that 
one of these cases has given rise to a consultation under the 
preliminary ruling procedure before the Court of Justice in 
Luxembourg. Cases where, on the grounds of health or 
environmental protection, there are mutual recognition 
problems for products legally marketed in another Member 
State, also occur in relation to solvents and filters for water 
destined for human consumption. 

3.3 Banning the marketing of disposable barbe
cues: this case provides an interesting example of propor
tionality, since a Member State placed a total ban on the 
import of these products claiming that disposable barbe
cues, or inappropriate use thereof, could cause forest fires. 
The solution appears to have been found through improving 
the stability of the barbecues (with approval by the stan
dardization body of the importing country) and considering 
limiting or banning marketing only in those regions of the 
country where the risk of fire is most acute. 

3.4 Eco-taxes on disposable razors: this case, which 
affected only one Member State, originated in a law taxing 
all disposable products. For disposable razors, the tax was 
so high that the product was practically eliminated from the 
market. In response to Commission action, the government 
of the Member State is now in the process of amending the 
law in question. For the same country, information 
proceedings have been opened to check whether or not 
labelling requirements for disposable products, used for 
environmental and tax monitoring purposes, may be 
considered proportionate to the objective of protecting the 
environment. 

3.5 Environmental standards for public tenders: 
these barriers relate to the establishment of disproportionate 
or unjustified environmental requirements which, intention
ally or in practice, restrict the participation of companies 
from other Member States. Such obstacles occur in a large 
number of Member States, as has been pointed out in previ
ous Committee opinions . 

3.6 In summary, the following conclusions may be 
drawn: 

3.6.1 The usual procedure, that is, notification of the 
Commission, prior examination by the Commission, meet
ings with the national authorities from the Member State 
concerned, possibly a "warning letter", followed by a 
"reasoned opinion" in accordance with Article 169 of the 
EC Treaty, and, lastly, intervention by and a decision from 
the European Court of Justice in Luxembourg, may take 
between two to three years from the complaint to the issue 
of the "reasoned opinion" and an additional two years 
before the Court's decision. Clearly a lengthy procedure. 

3.6.2 The number of such cases brought before the 
European Commission is surprisingly low, even though 
various publications on the operation of the single market 
published in the Member States and the Single Market 
Observatory's own assessments indicate that this is a major 
obstacle. This suggests a certain lack of familiarity with the 
procedures for bringing complaints before the European 
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Commission or a certain scepticism with regard to the 
Commission's ability to resolve the complaints. 

3.6.3 The significant number of cases resolved by the 
European Commission without having recourse to proceed
ings demonstrates its negotiating skills and also, generally 
speaking, the willingness of Member States to seek solu
tions based on the proportionality criterion. 

4. Comments made at the hearings held 
by the Economic and Social Committee 

4.1 As part of its work, the Economic and Social 
Committee's study group held two hearings, one in May 
1997 in Malmo (Sweden), and another in June 1997 in 
Seville (Spain). Representative socio-occupational organi
zations from the north and south of the European Union 
were invited to these hearings. Prior to the hearings, the 
organizations received a survey, the response rate to which 
was good. The questionnaire served both to inform the 
organizations with a view to the hearings, and to prepare 
for the discussions. The results of the surveys and the hear
ings were vital to the preparation of this opinion, and are to 
be found in the Appendix. 

4.2 During the hearings, the participants, who repre
sented a large number of employers' organizations, trade 
unions, SMEs and consumer and environmental protection 
organizations, made a number of points, both orally and via 
the questionnaires as follows: 

- There should in principle be no conflict between envi
ronmental protection and the smooth running of the 
single market. 

- The main conflicts arise from delayed or inadequate 
implementation of Community legislation in national 
law, coupled, in some cases, with difficulty in interpret
ing the law at both Community and national level. 

- Compatibility between both objectives - the internal 
market and protection of the environment - should be 
achieved through greater harmonization of product char
acteristics at EU level (even at international level, if 
possible) and by stricter checks on the implementation 
of the rules. 

- As regards production conditions, there was no agree
ment as to whether these should be standardized 
throughout the European Union or whether they should 
reflect the specific features (air, water, soil) of each indi
vidual region. However, there was agreement that there 
were grounds for higher levels of protection in certain 
regions, as long as circumstances so required and as long 
as proper reasons were given. 

- Environmental policy should be an additional compo
nent of the European Union's external trade policy. 

- The implementation of single market and environmental 
legislation is easier for large companies; it is more diffi
cult for SMEs to be familiar with and interpret the law. 
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- Different recycling systems in the Member States, 
coupled with varying interpretations of the concept of 
waste, are a significant obstacle to the single market. 

- Environmental rules, including those applicable to 
public contracts need to be more exactly defined in order 
to prevent abuse and possible discrimination. 

- Implementation and monitoring of public subsidies for 
environmental protection vary between Member States 
and may lead to distortions of competition. 

- The use of eco-taxes may be appropriate where there are 
sound reasons for them and providing they do not lead to 
trade distortions inside and outside the European Union. 

- Use of the Product Life Cycle Analysis system (PLCA 
or eco-balance) should be encouraged in both the public 
and private sector, in parallel with more extensive and 
harmonized use of the ISO 14000 standards, in particular 
through participation in the eco-audit. 

4.3 The hearing highlighted the need to progress, at 
the same time and with a view to the future, towards higher 
levels of environmental protection whilst safeguarding the 
single market. 

4.4 Furthermore, during the hearings, a number of 
specific cases of potential conflict between protection of 
the environment and completion of the single market were 
brought to the attention of the ESC study group responsible 
for preparing the opinion. Three of the most interesting 
cases are quoted below. 

4.4.1 Export of drinks in returnable packaging from 
Denmark to Germany: in Germany packaging has to be 
recycled; sorting and returning packaging to Denmark 
creates a practically insurmountable economic barrier for 
Danish exporters. It is worth noting that it was in fact the 
Kingdom of Denmark's packaging legislation which 
prompted a decision from the Court of Justice stating that 
the recycling requirement for packaging was compatible 
with the objective of environmental protection, subject to 
the proportionality criteria. 

4.4.2 Export of Portuguese-manufactured furniture 
to the United Kingdom: in this case, some British authori
ties are requiring that Portuguese furniture manufacturers 
provide a conformity guarantee to the effect that the wood 
derives from sustainably managed forests. In the absence of 
Community harmonization, this case could come under the 
scope of Article 30 of the EC Treaty. 

4.4.3 Ban on the use of sewage sludge as an agricul
tural fertilizer in Denmark: the Danish Environmental 
Protection Agency has set very strict limits for the use of 
sewage sludge, with some concentration limits for LAS 
(linear alkylbenzene sulphonates) being much lower than 
those required in the other Member States. LAS is 
commonly used in the manufacture of domestic detergents 
and the low maximum permitted concentration constitutes 
an effective barrier to trade, since it prevents the sale of a 
significant proportion of detergents, and the controlled 
treatment of non-biodegradable residues, including these in 
the process of purifying and treating urban and industrial 
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waste water. According to various scientific studies made 
available to the Committee, LAS is not considered to be a 
toxic or dangerous substance, nor is it included on lists of 
such substances maintained at European Union and interna
tional level. Moreover, the concentration of LAS in sewage 
sludge - between 0.1 and 0.5 g/kg - does not justify a 
measure such as that adopted by the Danish Environmental 
Agency. As a result of this hearing and the presentation of 
the case, the European Commission has begun to examine 
the situation, in order to check compliance with Communi
ty legislation. 

5. Conclusions 

5.1 Protection of the environment and completion of 
the single market have equal importance at Community 
level, and both principles should work in the interests of the 
harmonious and balanced development and sustainable 
growth referred to in Article 2 of the EC Treaty. 

5.2 There are numerous examples of the internal 
market and protection of the environment working in posi
tive synergy. However, where cooperation could potentially 
give way to conflict, Community action should be guided 
by the following principles: 

- clear, unchallengeable precedence of health and public 
safety criteria, as defined in Article 36, over all others; 

criterion of prudence in taking action; 

- proportionality criterion. 

- objective justification of measures to be adopted in 
accordance with the precautionary principle. 

In its capacity as guardian of the Treaties, the 
European Commission should guarantee that these princi
ples are implemented. The same could be said of the work 
of the Court of Justice in Luxembourg, whose decisions 
should gradually build a clear and specific "legal corpus" to 
facilitate interpretation of similar cases in the future. 

5.3 The growing implementation of subsidiarity crite
ria, with the decrease in harmonization measures at 
Community level, may be the source of the greater number 
of conflicts emerging between the Community-scale single 
market and environmental protection standards with a 
growing national or even local dimension. 

5.4 National and local authorities in the Member 
States do not seem to have accurate information on how to 
develop environmental legislation in order to safeguard the 
progress achieved towards the single market, especially 
since 1985. 

5.5 Companies, especially SMEs, but also workers, 
consumers and socio-occupational associations, do not 
seem to be well enough informed as to the European 
Commission's information mechanisms for these areas and 
the possibility of lodging complaints with the Commission. 

5.6 The ability of the Commission departments to 
respond both in terms of resources and, in particular, of 
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procedures and time frames, appears insufficient, especially 
in the event of an increase in conflicts between the two 
objectives. 

6. Recommendations 

6.1 The European Commission urgently needs to 
begin preparing a green paper, white paper, communication 
series on the situation and the possibilities for cooperation 
or conflict between the single market and protection of the 
environment. This sequence of actions would enable the 
participation of all the organizations and sectors concerned 
and the preparation of a Communication to the Council and 
European Parliament, which could lead to a formal Resolu
tion on the matter by the Single Market and Environment 
Councils. The Commission communication and the Coun
cil decision should be linked with the continuation of the 
Fifth Action Programme on the environment. 

6.2 The objective of such a communication would be 
to establish clearly, for all the Member States, the criteria 
governing compatibility between the single market and 
protection of the environment. At the same time, there 
should also be a summary of the case law established by 
the Court of Justice and the action of the European 
Commission itself as regards its specific powers. The 
didactic nature of the Communication would be reinforced 
by the political agreement embodied in the Council Resolu
tion. 

6.3 The European Commission should be assisted by a 
committee of experts on the environment and the single 
market from the various Member States. The committee 
would help the Commission to interpret conflicts. The 
committee should, by agreement with the Commission, 
adopt rules of procedure; these rules of procedure should 
ensure that the different points of view of committee 
members are taken into account. 

6.4 The Member States should be required to forward 
any proposals for legislation which could affect the opera
tion of the internal market to the Commission at least three 
months before a decision is taken. These proposals should 
be followed as soon as possible by a Product Life Cycle 
Analysis (PLCA or eco-balance) or a study demonstrating 
the positive environmental impact and proportionality of 
the measures proposed. The Commission would then be 
able to initiate measures under the EC Treaty. 

6.5 If the Commission felt that the proposal constitut
ed an unjustified distortion of the single market, it could 
consult the advisory committee. If the committee's opinion 
coincided with that of the Commission, the Commission 
would be empowered to request that the Member State 
voluntarily suspend the proposed legislation on a temporary 
basis. The Commission could initiate proceedings at the 
European Court of Justice in order to finally clarify matters. 

6.6 In accordance with the relevant provisions of the 
Treaties, no Member State may prevent the sale of a prod
uct legally sold in another Member State. Community rules 
on the free movement of goods in the internal market 
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should be unaffected by the proposed procedure. The 
Commission would also be able to have recourse to the 
advisory committee provided for in point 6.3. 

6.7 In the European Union's representative offices in 
the Member States and the EEA countries, there should be 
a special unit providing information on the single market, 
and receiving and channelling information on possible 
obstacles resulting from national environmental legislation 
or from other measures of a public or private nature. Exist
ing possibilities in the Euro info centres should also be 
enhanced. 

6.8 The European Commission should, in each 
Member State and EU candidate countries, hold informa
tion and awareness seminars geared primarily to civil 

Brussels, 30 October 1997. 
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The President 
of the 

Economic and Social Committee 

Tom Jenkins 

servants working in these areas, but also to representative 
socio-occupational organizations. The European Parlia
ment, the Committee of the Regions and of course the 
Economic and Social Committee should be involved in this 
effort. 

6.9 The European Commission departments working 
in these areas should be provided with human, logistical 
and budgetary resources commensurate with the impor
tance of the task. 

The Secretary-General 
of the 

Economic and Social Committee 

Adriano Graziosi 
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QUESTIONNAIRE 

II- Questionnaire 
''The Single Market and the Environment

Cooperation or conflict?'' 

Background 

Environmental trade barriers to the Single Market may arise from different sources : 

1. Non-compliance by Member States with existing EU legislation on environment. 
2. Different quality or level of environmental and health protection required from goods to be used in a 

certain Member State. 
3. Difficulties of mutual recognition of standards/procedures for environmental reasons. 
4. Limitations to the free circulation of goods or free establishment of companies based on environ-

mental/health grounds. 
5. Environmental requirements deriving from the Public Procurement directives. 
6. Distortions arising from public aid justified on environmental protection grounds. 
7. Distortions of competition arising from different production standards and procedures in member 

countries. 

The purpose of this Hearing is then to identify and rank, in an orderly manner, these barriers plus any 
additional ones that companies and citizens encounter inside the Single Market. 

What Single Market barriers do you see arising from: 

1. Transposition of EU Legislation into National Law 

1.1 In your country? 
a. Delays in transposition? 
b. Difficulties in correct interpretation of the legislation? 
c. Other? (if yes please specify below) 

1.2 In other countries? 
a. Delays in transposition? 
b. Difficulties in correct interpretation of the legislation? 
c. Other? (if yes please specify below) 

2. Different quality or level of environmental and health protection in Member 
States 

2.1 Who raised the difficulties: 
a. the authorities 
b. the competing companies 
c. the final consumers 

2.2 Could you define in detail the problems encountered? 
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3. Difficulties of mutual recognition of standards/procedures for environmental 
reasons. 

3.1 Do you have concrete examples of standards and/or certification procedures which on environmen
tal/health grounds are the cause of trade distortions? 

4. Limitation to the free circulation of goods or free establishment of companies 
based on environmental/health grounds. 

Do you have any concrete examples of the above, based on : 

a. Packaging and/or labelling requirements? 
b. Export/import limitations on waste? 
c. Excessive bureaucratic demands, including application of the Integrated Pollution and Prevention 
Control Directive? 
d. Any other reason? 

5. Environmental requirements deriving from the Public Procurement Directives 

a. Have you found any special situation where environmental protectionhas been improper
ly used to favour local companies? 

6. Distortions arising from State/public aid justified on environmental protection 
grounds 

a. Do you find that the "Communication on public aid for environmental protection" is 
evenly applied by all Member States? 

b. Do you have a concrete example where a competitor has received a public aid that 
helped its competitive edge? 

7. Different production standards and procedures in Member States? 

a. Do you think environmental production standards need to be the same in all the EU or do 
they have to reflect the local situation regarding air/water/soil quality? 

b. What do you think of a Member State/local authority imposing stricter production stan
dards. Are they appropriate in some cases, none or all? 

c. Do you think that the Ecolabel procedures are applied evenly in all Member States? Do 
you have difficulties in using this provision? 
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ANALYSIS OF THE RESPONSES TO THE QUESTIONNAIRE 

Ill- Comparative analysis of the responses 
to the questionnaire 

Responses to the preparatory survey for the 
Malmo and Seville Hearings focused on obstacles to the 
single market arising from environmental legislation. The 
main points raised were non-compliance with European 
legislation, differences in the standard of environmental 
and health practices and protection, mutual recognition of 
environmental standards and procedures, environmental 
measures obstructing the free movement of goods or the 
freedom of establishment of firms, distortions in competi
tion due to various environmental requirements in the 
granting of state aid and distortions in competition arising 
from differences in production processes and standards 
between Member States. 

It was clear from the responses received that a 
majority of the environmental obstacles to the single 
market were thought to spring from delays and ambiguity 
when transposing EU measures into national law and which 
it was hoped a genuinely Community-wide system would 
remove. Imbalances in socio-economic development and 
differences in attitudes towards environmental protection 
between north and south were cited as the causes of diverse 
approaches and unequal levels of protection. 

In spite of the regulations on environmental 
management and eco-labelling, which were intended to 
promote mutual recognition of standards and practices, a 
number of eco-certification systems still coexist, as do 
different definitions of the same concept, e.g. organic farm
ing. The survey suggested the origin of most of these diffi
culties was to be found in differing interpretations of EU 
legislation. Encouraging uniform implementation of exist
ing EC systems for eco-audit (EMAS), eco-labelling, 
eco-balance (PLCA) and ISO 14000 was also thought to be 
necessary. 
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Most restrictions on the free movement of goods 
or the freedom of establishment of firms for environmental 
or health reasons were blamed on differences in the rules or 
in the interpretation of the rules on packaging and labelling, 
eco-taxes and waste (non-standard definitions, recycling 
quotas and monitoring problems). The inherent clash 
between subsidiarity and harmonisation was stressed. 

The overriding feeling to come through was that 
each Member State interpreted and enforced the directive 
on public tenders according to its own environmental crite
ria and in its own interests, as a result of which state aid for 
the protection of the environment was not granted in the 
same manner from one Member State to another. There 
were, therefore, many calls for more effective monitoring 
of this aid. 

There ought to be a trade-off between, on the one 
hand, the alignment of stringent rules governing production 
processes and, on the other, sensitivity to conditions partic
ular to a given Member State or region. There was general 
acceptance of certain Member States' insistence on higher 
standards, although the broadly-shared opinion was that 
Europe should be heading, in the long term, towards 
achieving the same high level of protection across the 
board. However, some countries, regions and firms would 
require time to adapt to changing circumstances. All 
responses bar one condemned the system of eco-labelling 
for being unevenly implemented, slow and excessively lax. 

15 





SUMMARY OF THE MALMO HEARING 

IV- Summary of the Malmo hearing 
held on 23 May 1997 

The Single Market Observatory organised on 23 
May 1997 a Hearing in Malmo, Sweden entitled "The 
Single Market and the Environment - Co-operation or 
Conflict?", where representatives from different industrial 
organisations, trade unions, consumer organisations, cham
bers of commerce and environmental organisations had the 
possibility to participate. The aim of the Hearing was to 
find out if there are areas in which barriers to trade or 
unequal competition have been created due to differences 
in Members States' environmental legislation and in such 
cases, to discuss solutions which can be suggested to the 
Commission, the Council and the Parliament. 

The indisputable conclusion expressed by most of 
the participants during the day was that there is no contra
diction between protecting the environment and a well 
functioning single market. The goals are cohesion and 
co-operation and their enforcement requires the effort of all 
involved. The means to achieve this target is mainly by 
introducing common rules; harmonisation at EU-level -
without having any of the Member States reduce their level 
of environmental protection - and impose stricter control of 
the application of these rules. 

The following points were made during the day: 

- Different environmental requirements make it more 
difficult and more expensive for Swedish and foreign 
automobile manufactures to receive a certification in 
Sweden. 

- Demand for harmonisation of the type approval for auto-
mobile exhaust systems. • 

- Producers liability required from Swedish manufacturers 
can be a trade barrier and this is an area where more 
work is needed at EU-level. 

Swedish laws are based on the Germanic tradition of 
framework law. It is therefore almost impossible to 
control if a Directive is correctly implemented in 
Sweden since the details in the transposition of laws are 
laid down by national, regional and even local authori
ties. 

- The level of environmental protection needs to be 
increased in all of Europe. The differences in attitudes 
towards the environment - and environmental legislation 
- in northern and southern Europe are too big and the 
variations too many. 

Harmonisation of requirements and rules throughout all 
of Europe and even on the international level. Compa
nies are able to manage almost any rules if they are clear 
enough and applied uniformly in all companies. 

- Environmental policy should be a cornerstone in the 
overall trade policy. A higher level of environmental 
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protection should be set out in the requirements for new 
candidates to the European Union. 

- Different recycling systems such as the system of quotas 
on the collection of beer and carbonated drinks bottles in 
Germany and the ban of cans in Denmark hinder the free 
movement of goods. 

- A European system with common and transparent rules 
for the collection of glass bottles should be implement
ed. 

- Legislation on the working environment or working 
equipment is not considered an obstacle to trade in the 
Single Market. 

- Stricter international agreements are requested to 
prevent increased emissions of harmful gases which 
have a significant negative environmental impact (acid 
rains, climate changes, the ozone layer etc.) 

- Clearer rules are called for as regards environmental 
requirements attached to public procurement contracts. 

- Environmental management both in the private and the 
public sector and widespread use of the EMAS - the 
European Management Audit Scheme - and the ISO 
14000 should be encouraged. An environmental evalua
tion guided by EMAS or ISO 14000 could be useful at 
EU-level. 

- Two important principles: PPP - Polluter Pays Principle 
- and the principle of substitution, using BAT - Best 
Available Technology - should be applied as widely as 
possible. 

- A system of inverse burden of proof could be envisaged 
in environmental disputes. 

- The problems of waste. Difficulties with definition of 
what waste is. The recycling industry is an emerging 
market but one in which local reprocessing and mini
mum transport is preferred. 

- More financial resources are needed for research on 
waste management. 

- Environmental taxes are good as long as they achieve 
the aim of making the polluter pay for the negative envi
ronmental impact of his products: however, these 
eco-taxes tend to be too high. 

- Differences in eco-labelling create problems if the crite
ria vary and consumer information is not clear enough. 

- There is no conflict between employers and employees 
as regards environmental work in Sweden. In general 
there is good co-operation with initiatives coming from 
both sides. 
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SUMMARY OF THE SEVILLE HEARING 

V- Summary of the Seville hearing 
held on 5 June 1997 

The Single Market Observatory organised on 5 
June 1997 a Hearing with the title "The Single Market and 
the Environment - Co-operation or Conflict", where repre
sentatives from different industrial organisations, trade 
unions, consumer organisations, chambers of commerce 
and environmental organisations took part. The aim was to 
study barriers to trade or unfair competition created by 
differences in Member States' environmental legislation. 

Most participants supported a balanced set of 
environmental regulations and favoured some flexibility in 
EU-legislation to provide for local adjustments. However, 
an increase in the protection of the environment and 
harmonisation of standards would be desirable not only at 
EU-level but also at the international level since otherwise 
companies could find it advantageous to move production 
to a country with less strict environmental rules. It was also 
concluded that the theme in question "The Single Market 
and the Environment" is important and if not dealt with 
now it will probably be a source of considerable conflict in 
the future. 

The following points or subjects were discussed 
during the Hearing: 

The free movement of goods should not always have 
priority. Movement of dangerous and toxic products 
must be limited. Toxic and dangerous waste has to be 
recycled or deposited in containers on the spot and not 
be moved around; 

- There has to be a balanced environmental regulation; 

- The awareness and the use of Eco-Audit schemes 
(EMAS, ISO 14000) should be promoted; 

- Some expressed worries about eco-taxes as financial 
instrument but most said that the use of eco-taxes is 
justifiable when implemented correctly and applied in 
appropriate sectors; 

A company selling a sludge product containing LAS (a 
chemical product used in the manufacturing of deter
gent) complained over unjustifiable treatment of its 
product in Denmark, which has listed LAS as dangerous 
for the environment. This product has been on the 
market for over 30 years and never before listed as 
dangerous. According to different research studies the 
product does not have a negative impact on the environ
ment. Thus there are conflicting arguments; 

The lack of definition of waste causes confusion and can 
become an obstacle to the Single Market. Clear and 
common definitions at EU-level must be developed; 

- There must be a certain degree of flexibility in 
EU-legislation; 
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- Furniture imports to the UK require a certificate of 
origin for the wood, causing problems for Portuguese 
exporters. This requirement is or can be used to prevent 
import of furniture from Portuguese firms; 

- Some Portuguese exporters of packaged products have 
had difficulties with requirements for reusable packag
ing; 

- Some anxiety was expressed regarding companies 
migrating to third world countries due to high levels of 
environmental protection in the EU, for example straw
berry farmers moving to Morocco. Special agreements 
or a Code of Conduct between countries involved or 
internationally were suggested; 

- Liberalisation and restructuring of electricity production 
and distribution with increased competition lowers 
prices but may also cause cuts in research and invest
ments in environmentally friendly production plants. 
Harmonisation of taxes was requested in order to avoid 
distortion of competition; 

- Differing interpretations of Directives cause difficulties; 

- Harmonisation is needed on both regional and EU-level; 

- The interface between the economy and the environment 
must be stressed. Problems will increase in the future if 
the environment is not protected. 

Conclusions of the two Hearings: 

Even if the conclusions from the two Hearings 
differ, a pattern of some common points emerges: 

At both Hearings the following points were raised: 

- Uneven and poor application of the Directive on pack
age and packaging; 

- Problems with the definition of waste; 

- Problems with different interpretation and application of 
Directives; 

- The use of Eco taxes is appropriate if it is used correctly 
and does not distort trade; 

- Promote the use of the Environmental Audit Schemes 
e.g. EMAS or ISO 14000; 

- Economy and environment interface. The environment 
must be protected and problems relating to the Single 
Market and the Environment appropriately solved. 
Everybody wants a high level of environmental protec
tion but priorities differ due to varying economic and 
social circumstances in certain geographical areas. 
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The different views expressed depend quite clearly on 
factors such as the following: 

The economic situation in the country; 

- Priorities in economic and social development; 
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Custom and cultural values - different evaluation criteria 
for health and security create different minimum require
ments; 

- Basic conditions - natural resources, industrial, econom
ic and social structure, production costs etc.; 

- Environmental awareness. 
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MALMO 

Kurt Palmgren 
B ilindustriforeningen 
The Association of Swedish Automobile Manufacturers 
and Wholesalers 

Bennie Hansen 
EUROPEN- The European Organisation for Packaging 
and the Environment 

Christina Nordin 
Kommerskollegium 
National Board of Trade 

Marianne Jonsson 
Kommerskollegium 
National Board of Trade 

Bo Tengberg 
Lansorganisationen i Sverige (LO) 

Tomas Loov 
Livsmedelsindustrierna 
Federation of Swedish Food industries 

Goran Gren 
Narings- och handels departementet 

Michael Borchers 
NUTEK Analys, Strukturenheten 

Helena Bergman 
RVF- Svenska RenhallningsverksfOreningen 

Jan-Erik Falk 
SILF utbildning (Svensk inkop och logistik forbund) 

Richard Almgren 
Sveriges IndustrifOrbund 
Federation of Swedish industries 

AkeDanemar 
Sveriges verkstadsindustrier 

Gudrun Bogstam 
Sveriges verkstadsindustrier 

Jan Gustavsson 
SYDSAMs miljoberedning 

Christer Eriksson 
SYDSAMs miljoberedning 

Lars-Erik Lorentzon 
SYDSAMs miljoberedning 

SMO 9811 

SEVILLE 

A. Gil 
Amigos de la Tierra 

M.E. Belloso 
Asociaci6n de J6venes Empresarios de Sevilla 

J. Montes 
CC.OO.- Comisi6nes Obreras de Andalucia 

S. Herrero 
CEA - Confederaci6n de Empresarios de Andalucia 

M.Leon 
CEA - Confederaci6n de Empresarios de Andalucia 

M. Espina 
CES - Confederaci6n Empresarial Sevillana 

P.E. Serra 
Instituto da Agua (Portugal) 

I. Anglada 
PETRESA- Petroquimica Espanola, S.A. 

J .J. Campos Rodrigues 
Secretaria de Estado da Industria e Energia (Portugal) 

F. Ordonez 
Sevillana de Electricidad, S.A. 

R. Casaleiz 
UGT - Andalucia 

N. de laJara 
UGT - Andalucia 

European Commission 
Gippini Fournier (DG XV) 

ESC Secretariat 
Jakob Andersen 
Anna Karin Stoltz 
Cristina Ferreira 

Study Group 
John Lyons (President) 
Jose Ignacio Gafo Fernandez (Rapporteur) 
Klaus Boisseree 
Harry Byrne 
Frithiof Hagen 
Kommer de Knegt 
Christoforos Koryfidis 
Flavio Pasotti 
Ulla Birgitta Sirkeinen 

Experts 
Miguel Lagarejos (for the Rapporteur) 
Gerhard Roller (for Group III) 

21 



Economic and Social Committee 
of the European Communities 

Directorate for Communications 
Division Press and Media 

Rue Ravenstein 2 
8- 7 000 Brussels 

Catalogue Number: ESC-98-005-EN 

Tel.: 546 90 7 7 I 546 95 86 
Fax: 573 48 93 




