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REVISED AS AT 1 FEBRUARY 1979 Iv-79

NOTE

This fourth amending supplement to the Practical Handbook of Social
Security for Employed Persons and their Families moving within the Community
is the last to be published in a loose-leaf folder.

The Handbook is currently in the process of being re-edited.

The new edition, which will probably be available at the beginning of 1980,
will contain, in Part I, the texts of Regulations No 1408/71 and No 574/72,
Decisions of the Administrative Commission and Judgments of the Court
of Justice. Part II will contain commentaries on the provisions of these
Regulations, Administrative Commission Decisions and Court of Justice
Judgments. The commentary will follow the order of the provisions of
Regulation No 1408/71.

Provisions of Regulations No 1408/71 and No 574/72 which have since been
replaced, and declarations made in the minutes of the Council will also be
included.

Those interested in the new publication — which is to be entirely updated
every eighteen months — should apply to the Office for Official Publications
of the European Communities, Sales Department, Boite postale 1003,
Luxembourg.

NOTE

The following have been inserted in this revision :

1. Judgments of the Court of Justice of the European Communities :

— Case 35/77, 29 November 1977.
— Case 64/77, 30 November 1977.
— Case 66/77, 1 December 1977.
— Case 55[77, 6 December 1977.
— Case 84/77, 19 January 1978.
— Case 8377, 14 March 1978.

— Case 98/77, 14 March 1978.

— Case 105/77, 14 March 1978.
— Case 126/77, 15 March 1978.
— Case 115/77, 16 March 1978.
— Case 117/77, 16 March 1978
— Case 134/77, 20 April 1978.

— Case 1/78, 28 June 1978.

— Case 9/78, 6 July 1978.

— Case 26/78, 5 October 1978.

— Case 10/78, 12 October 1978.

2. Administrative Commission : Decision No 110.
3. Rates of currency conversion to be applied for the purpose of refunding

benefits for the second, third and fourth quarters of 1978 and the first
quarter of 1979.


collsvs
Text Box

collsvs
Text Box


Iv-79

AMENDMENTS OR ADDITIONS

A — Leaves to be replaced or inserted

Former pagination, taking into account
revisions I-75, II-76 and III-77)

Title page I-1I

Analytical table: pages IX, X, XXI

Corresponding sheets (to be replaced
or inserted) in revision IV-78

Title page I-II

Analytical table: pages IX, X, XXI

and XXII and XXII
Pages 3-4 Pages 3-4 (delete p. 4a (I1I-77))
5-6-6a-6b 5-5a-6-6a-6b-6¢-6d
7-8 7-8-8a-8b
10a 10a-10b
12a-12b 12a-12b
14c-14d 14c-14d
20a. 20a-20b
238-24-24a 23-24-24b
30a-30b-30c 30a-30b-30c-30d-30e-30f
33-34 33-34
35-36 35-36
67-68-68a-68b 67-68-68a-68b-68c
91-92 91-92
111-112 111-112-112a
116c-116d 116¢-116d-116e
126a-126b-126¢ 126a-126b-126¢
167-168 167-168
add 170a,170b and 170c
174a 174a-174b
179-180 179-180
189-190 189-190-190a
199-200 199-200-200a
203-204 203-204-204a
218c-218d 218c-218d; add 218¢ and 218f
222a-222b 222a-222b

B — Amendments or additions to be made by hand

Page

XIII

XXV

Amendment or addition

— Section II, C, § 1, § 2 and § 3 are to be amended as follows :

§ 1 — Guaranteed contingencies 175 to 177, C 163 and

Cl163a2 . . . . . . . . . . . . 66

§ 2 — Institutions responsible for benefit 178 to 178b,
Clé4b . . . . . . . . . . . . 68

§ 3 — Formalities and procedures 179 to 182, C 165 to
Cl70a . . . . . . . . . . . 68a
(a) Benefits in kind 179 to 181, C 165 to C 170 68a

— Section III, B and C are to be amended as follows :

B — Rules applicable in case of overlapping entitlement

to benefit 609 to 611, C 399 and C 4002 . . 198a
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Page Amendment or addition
XXV C — Investigation of claims and payment of benefit 612
to 616, C 401 to C 404 . 200
§ 1 ~— Submission of claims for benefit 612 to 614
C 401 and C 402 . . 200
§ 2 — Payment of benefit 615 C403 . . . 200a

§ 3 — Information concerning situations which
may affect entitlement to benefit 616, C 404 200a

1 — In the reference table under Chapter I, add the f&llowing Cases
of the Court of Justice : 8477, 10/78.

13 — In the reference table under Section II, add the following
Case of the Court of Justice: 85/77.

18 — In the reference table in Section II, add “Court of Justice EC:
Cases 32/76, 10/78"".

57 — In the reference table under Section II, add the following
Case of the Court of Justice: 117/77.

1056 — In the reference table under Section I, add the following
Case of the Court of Justice: 64/77.

123 — In the reference table in Section II, add the following Case
of the Court of Justice EC: 9/78.

172 — In the reference table under Section II, add the following
Case of the Court of Justice: 35/77.

178a — In the last line of the fifth paragraph add “(on this Case,
see also C 9-4 and C 26a)”.

198 — In the reference table under Section III, add: Court of Justice

EC: Case 115/717.

III






REVISED AS AT 31 DECEMBER 1977 I11-1977

NOTE

After being amended to implement them in the nine Member States from
1 April 1973, Regulations Nos 1408/71 and 574/72 were again amended, first
by Regulation (EEC) No 1392/74 and then by Regulation (EEC) No 1209/76.
Regulation No 574/72 was also amended by Regulation (EEC) No 2639/74.
These amendments were included in revisions I-75 and II-76 of this handbook.

Regulations Nos 1408/71 of 14 June 1971 and 574/72 of 21 March 1972 were
further amended by Regulation (EEC) 2595/77 of 21 November 1976.

Between July 1976 and December 1977 the Court of Justice of the European
Communities delivered additional judgments.

During the same period, the Administrative Commission adopted four
Decisions on administrative questions and questions of interpretation for the
purpose of implementing the Regulations.

*
* %

The following have been inserted in the revision at 31 December 1977.

1. Basic texts:

— Regulation (EEC) No 2595/77 of 21 November 1977, published in
OJ L 302 of 26 November 1977.

2. Judgments of the Court of Justice of the European Communities:

— Case 19/76, 13 July 1976.

— Case 17/76, 29 September 1976.
— Case 3276, 13 October 1976.
— Case 40/76, 23 November 1976.
— Case 39/76, 15 December 1976.
— Case 63/76, 16 December 1976.
— Case 62/76, 3 February 1977.
— Case 72/76, 16 February 1977.
— Case 76/76, 17 February 1977.
— Case 75/76, 10 March 1977.

— Case 93/76, 16 March 1977.

-— Case 79/76, 31 March 1977.

— Case 87/76, 31 March 1977.

— Case 102/76, 5 May 1977.

— Case 104/76, 5 May 1977.

— Case 109/76, 9 June 1977.

— Case 112/76, 13 October 1977.
— Case 22/77, 13 October 1977.
— Case 37/77, 13 October 1977.
— Case 32/77, 20 October 1977.
-~ Case 41/77, 9 November 1977.

3. Administrative Commission Decisions Nos 106 to 109.

Rates of currency conversion to be applied for the purpose of refunding
benefits for 1976, 1977 and the first half of 1978.

***
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AMENDMENTS OR ADDITIONS

A — Leaves to be replaced or inserted

Former pagination,
taking into account revision I-75 and

1I-76
Title page I-II

Analytical table, pages IX-XVIII and

XXI-XXIV

Corresponding sheets (to be replaced
or inserted) in the revision (III-77) as
at 31 December 1977

Title page I-11

Analytical table, pages IX-XVIII and
XXI-XXIV

Pages 4a (to be added)

Pages 5-6

II

9-10
12a-12b
13-14-14a
15-16
19-20
21-22

26a-26b
27-28

30a

31-32
33-34
35-36-36a
37-38
51-52
57-58
65-66
67-68-68a
75-76
90a-90b
91-92
93-94
95-96
97-98-98a-98b
105-106
8al0
109-110
111-112
113-114
115-116-116a
121-122
126a-126b
165-166

177-178-178a
194a
195-196
197-198
201-202

5-6a-6b

7-8

9-10-10a

12a-12b
13-14-14a-14b-14c-14d
15-16

19-20a

21-22-22a

24a (to be added)
26a-26b

27-28-28a

30a-30b-30c

31-32

33-34

35-36-36a-36b

37-38

51-52

57-58-58a

65-66

67-68-68a-68b
75-76-76a

90a-90b

91-92

93-94
95-96-96a-96b-96c-96d
97-98-98a-98b-98¢-98d-98e-98f
105-106-106a,
108a-108b

109-110

111-112
113-114-114a-114b
115-116-116a-116b-116c-116d
121-122
126a-126b-126¢c
165-166-166a

174a (to be added)
177-178-178a-178b-178¢-178d
194a-194b

195-196

197-198-198a
201-202-202a-202b



209-210
212a-212b
218a-218b
221-222
222a
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209-210

212a-212b
218a-218b-218¢c-218d
221-222

222a-222b

B — Amendments or additions to be made by hand

Page

N

Amendment or addition

In the reference table in Chapter I, the references to Cases
of the Court of Justice are to be completed as follows: 17/76,
39/76, 40/76.

At the end of the second subparagraph of No C 3 (“in Great
Britain ... employed person”), add “see C 9a below”.

The last line of No 49 is to be amended as follows “Nos 1392/74,
1209/76 and 2595/77".

In the reference table in Section II, the references to Regulation
No 574/72 are to be completed as follows: “and by Regulation
2595/77, O] EC L 302 of 26 November 1977”; add also
“EC Court of Justice: Case 93/76".

In No 53, the last line should read “... 1209/76 and 2595/77".

In the reference table in Section III, add the following Court
of Justice Cases: 69/76, 87/76 and 104/76.

The last two lines of No 94 should read as follows: “... Regu-
lation No 574/72 as amended by Regulations 878/73, 1392/74,
1209/76 and 2595/77 (Regulation 574/72, Arts 4 and 14)”.

In the reference table of Section 1I, add the following Court
of Justice Case: 33/75.

In the reference table in Section IX, the references to
Regulation No 574/72 should be amended as follows: “... and
by Regulation 2595/77, O] EC L 302 of 26 November 1977";
to the Administrative Commission Decisions, add 109.

In No 251, the entry in brackets should read: “(Regulation
574/72, Art. 93 (1) and (5) as amended by Regulation 2595/77)".

In the reference table in Section V, the reference to Annex 10
to Regulation 574/72 should be completed as follows: “... and
by Regulation 2595/77, O] EC L 302 of 26 November 1977".

The last sentence of No 288 to read as follows: “Annex 10 to
this Regulation has been amended by Regulations Nos 878/73,
1392/74, 1209/76 and 2595/77".
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Page

Amendment or addition

In the reference table in Section II, add “6/75 and 112/75”
to Cases of the Court of Justice.

In the reference table in Section 111, the reference to Regulation
No 574/72 should read as follows: “... and by Regulation
2595/77, O] EC L 302 of 26 November 1977”.

At the end of No 354, read “. .. 1392/74, 1209/76 and 2595/77",

In the reference table in Section IV, the reference to
Regulation No 574/72 should read as follows: “... and by
Regulation 2595/77, O] EC L 302 of 26 November 1977”.

The last sentence of No 391-2 should read: “... of 8 June 1974)
and by Regulation No 2595/77 (O] EC L 302 of 26 Novem-
ber 1977)”.

In the reference table in Section I, the reference to Regulation
No 574/72 should read as follows: “... and by Regulation
2595/77, O] EC L 302 of 26 November 1977".

In the reference table in Section I, add “66/74” to Cases of
the Court of Justice.

In the reference table in Section 111, the reference to Regulation
No 574/72 should read as follows: “... and by Regulation
2595/77, O] EC L 302 of 26 November 1977".
In No 510, the last sentence should read as follows:
2595/77 (O] EC L 302 of 26 November 1977)”.

In the reference table in Section I, the reference to Regulation
No 574/72 should read as follows: “... and by Regulation
2595/77, O] EC L 302 of 26 November 1977".

In No 521, add “and Regulation 2595/77".

In the reference table in Section II, add “40/76” to Cases of
the Court of Justice.

In No 557, add “and Regulation 2595/77”.

In the reference table in Section II, the reference to Regulation
No 574/72 should read as follows: “... and by Regulation
2595(77, O] EC L 302 of 26 November 1977”.

In the reference table in Section I, add “19/76” to Cases of
the Court of Justice.

«
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INTRODUCTION

The reader of the “Practical Handbook of social security for employed persons
and their families moving within the Community” will certainly be familiar with
the development of the European social security regulations and the various stages
of their revision. The following historical review is therefore designed only to set out
the texts which served as a basis for the preparation of the Handbook and to supply
the explanations necessary for its proper use.

Let us avoid the tedium of the parliamentary ratifications and take as our
starting point a European convention signed under the aegis of the ECSC on
9 December 1957; the first European social security regulations, adopted respect-
ively on 25 September 1958 and 3 December 1958 by the Council of the European
Economic Community under article 51 of the Treaty of 25 March 1957 establishing
the said Community, entered into force on 1 January 1959. These regulations were
numbered No 3 and No 4 respectively.

Since their adoption the two European regulations have undergone numerous
important amendments, in order either to improve the previous provisions or to
fill in loopholes or to cover the situation of certain categories of migrant workers.
In particular, the position of frontier workers was the subject of regulation No 36-63
of 2 April 1963.

The implementation procedures for the European social security regulations
were set out in decisions of the “Administrative Commission for the Social Security
of Migrant Workers” and in judgments by the Court of Justice of the European
Communities.

The multiplicity of amendments adopted and the developing jurisprudence of
the Court of Justice of the European Communities soon made necessary a general
revision of the European regulations. This revision, proposed by the Commission
in 1966, was finally completed in the form of two new regulations, No 1408/71
of 14 June 1971 (OJ ECL 149, 5 July 1971) and 574/72 of 21 March 1972 (O] ECL 74,
27 March 1972).

These two new regulations, which abrogate and replace regulations No 3,
No 4 and No 36, came into force respectively on 1 October 1972 for the six original
Member States and on 1 April 1973 for the new Member States.

Bringing together in a single text the provisions covering permanently-employed
workers, frontier workers, seasonal workers and seafarers, regulations 1408/71
and 574/72 contain considerable improvements over the previous system both with
regard to the personal and with regard to the material scope of Community coordi-
nation, which is extended, and to the various branches of insurance.
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However, since the date of their publication, the new regulations have had to
undergo considerable technical amendment in order to take account, in the system
of Community coordination, of the special features of social security legislation
in the three new Member States: the United Kingdom, Ireland and Denmark.

A first series of adaptations appears as Annexes to the Act of Accession of
22 January 1972 (OJ EC L 73, 27 March 1972). A second series, made necessary
by changes in Danish legislation, was issued in regulation 2864/72 of 19 Decem-
ber 1972 (O] EC L 306, 31 December 1972).

As a consequence, the implementation regulation, No 574/72, also had to be
adapted with regard to certain administrative and financial rules. These latter
amendments were made by means of regulations 2059/72 of 26 September 1972
(OJ EC L 122, 29 September 1972) and 878/73 of 13 March 1973 (O] EC L 86,
31 March 1973). The provisions of the technical amendments resulting from the
Annexes to the Act of Accession, together with regulations 2864/72 and 878/73,
came into force on 1 April 1973.

As a parallel exercise, in order to permit the practical implementation of the
regulations, the Administrative Commission for the Social Security of Migrant
Workers, at its 125th session in September 1972, adopted 53 forms concerning the
various benefits and situations (O] EC L 261 20 November 1972). In addition this
Commission undertook a review of the decisions which it had previously had to
adopt concerning the abrogated regulations so as to determine which of these
decisions were no longer of use and which needed to be amended in the light of
the provisions of regulations 1408/71 and 574/72. New decisions will also have to be
adopted.

Further amendments are at present being prepared in order both to adapt
regulations 1408/71 and 574/72 to changes in national legislation which have
taken place since their entry into force and to fill some loopholes which have been
revealed by the experience of the first few months of implementation.

The “Practical Handbook” brings together all the provisions mentioned above,
in the form of summaries followed by notes. It puts together in logical order the
corresponding provisions of EEC regulations 1408/71 and 574/72 as adapted to take
account of the legislation of the new Member States.

The provisions included in this fivst edition ave those which had been definitively
adopted by the competent bodies of the EEC as at 1 July 1973.

The Handbook consists of two parts.

Part One deals with the General Rules of Coordination and is subdivided into
two Titles, relating respectively to:

— Title I — the scope of the Regulations : Persons Covered (Chapter I), Matters
Covered (Chapter II), Application in Time (Chapter III), and

— Title II — the Guiding Principles and Technical Organs of Coordination :
Equality of Treatment (Chapter IV), Determination of the Applicable Legisla-
tion (Chapter V), General Rules for Aggregation of Periods (Chapter VI),
Administrative or Consultative Authorities, Institutions and Organs.
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Part Two is devoted to the exercise of the entitlements belonging to the
persons covered by the regulations. The provisions concerning these entitlements
are dealt with in separate chapters for the various categories of benefit : Sickness
and Maternity (Chapter VIII), Invalidity (Chapter IX), Retirement and Death
(Pensions) (Chapter X), Accidents at Work and Occupational Diseases (Chapter XI),
Death Grants (Chapter XII), Unemployment (Chapter XIII), Family Benefits
and Family Allowances for employed and unemployed persons (Chapter XIV),
Benefits for Dependent Children of Pensioners and for Orphans (Chapter XV),
and Provisions Common to the Various Branches of Insurance (Chapter XVI).

The chapters are subdivided into sections, sub-sections (indicated by capital
letters) and paragraphs. At the head of each section the following indications are
given : references to the text being analysed, corresponding text reference in the
abrogated regulations and, where appropriate, references to judgments of the Court
of Justice, decisions of the Administrative Commission, forms to be used, etc.

Summaries of the provisions of the regulations appear in the paragraphs in
roman type, numbered in sequence. Each paragraph contains a reference to the
corresponding provision either of regulation 1408/71 or of regulation 574/72 with,
where appropriate, an indication of any amending text.

Notes following the summaries of the regulations are in italics, also numbered
in sequence with a preceding letter “C”.

These notes explain the texts of the regulations, making reference in
particular to :

— Explanations for the Reasons for European Regulations Nos 1408/71, 574/72,
2864/72 and 878/73 and annexes to the Treaty of Adherence. These references
are indicated by the letters “ERER” followed by the regulation concerned or
the Treaty of Adherence...

— Statements Recorded in the Minutes of the Council (indicated by the letters
“SRMC” followed by the regulation concerned);

— abrogated European regulations (R. No 3, R No 4, R No 36);

— decisions of the Court of Justice of the European Communities (“CJ EC”
followed by reference number, date of judgment and parties in the case);

— decisions of the Administrative Commission (“AC decision No-**”);

— forms to be used.

The notes finally give the juridical relationship of previous jurisprudential
decisions or interpretative opinions to the new regulations.

An analytical table and an alphabetical index are also included in the “Practical
Handbook”. It contains in addition three annexes consisting of :

— ANNEX I: List of judgments of the Court of Justice of the European Com-
munities concerning the implementation of the European Social Security
Regulations, with references to the Practical Handbook and to the Collected
Judgments of the Court.

— ANNEX II: List of currently applicable decisions adopted by the Administrat-
ive Commission for the Social Security of Migrant Workers, with references
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to the Practical Handbook and an indication, where appropriate, of the former
amended or adapted decisions.

— ANNEX III: Table relating the articles of Regulations 1408/71 and 574/72
(adapted) to the corresponding provisions of the Practical Handbook.
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A — Administrative Commission for the Social Security of Migrant
Workers 115 to 119; C 114t0 C 119 a

§ 1 — Composition and working methods 115 and 116 C 114
and C 115

§ 2 — Duties of the Admlnlstratlve Comm15510n 117 to 119 C 1 16
toC 119 a . . ce . N

B — Advisory Committee for the Social Secunty of Mlgrant Workers
120 to 126; C 120

§ 1 — Creation, composition and Workmg methods of the Adv1sory
Committee 120 to 124; C 120 .
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PART ONE

General Rules of Coordination

TITLE 1

Scope

c1 — The determination of beneficiaries under the regulation and the
extent of their entitlements are subject to conditions goverming qualification
of persons covered (Ch. I), nature of national legislations included in European
coordination (Ch. I1) and the effective dates of the various applicable provisions
(Ch. II1) respectively.

CHAPTER 1

PERSONS COVERED

Present regulations: R 1408/71 art. 1, 2 Annex V, amended by
Treaty of Accession O] EC L 73 27 March
1972 and by R 2864/72 O] EC L 306
31 December 1972
R 574/72 art. 108

Corresponding text

of abrogated regulations: R3art. 1, 4
R36art. 1,2, 5
Court of Justice EC: Case 75/63, 19/68, 23/71, I%l/ 76, 39/7"6)
4o/#6, €413, 10/7€ '
c2 — The enumeration of persons covered results from the combination

of the provisions appearing in article 1 letter a) to letter g) and article 2 of
regulation 1408(71.



A — Workers

— This wording of the regulation, bearing in mind the limitations
and explanations set out in Annex V (see below Nos. 2, 3 and 4), means
all persons who are nationals, in the sense of the Treaty of Rome, of one
of the Member States and who, in one of those States, are covered against
one or more social contingencies (R 1408/71 art. 1, 2 para. 1).

1-1 —  either under compulsory or optional continued insurance applying
to employed persons (R 1408/71 subpara a letter 7)) (see below, No 2);

1-2 — or under compulsory insurance within a social security scheme
applying to all residents or to the whole of the working population (R 1408/71
subpara. a letter 42)):

1-2-1 — where their status as employed persons results from
the method of management or financing of the scheme;

1-2-2 — in the absence of such criteria, where the persons
concerned are covered by compulsory or optional continued
insurance for some other contingency set out in Annex V of
regulation 1408/71, within a scheme organised for the benefit of
employed persons;

1-3 —  or under voluntary insurance within a scheme organised for the
benefit bf employed persons or for all residents or for certain categories of
residents provided that the persons concerned have previously been com-
pulsorily insured for the same contingency within a scheme organised for
the benefit of employed persons.

— However, notwithstanding the provisions referred to under No 1-1,
Belgium excludes from the application of the regulation self-employed
workers and other persons in receipt of health care under the Belgian law
of 9 August 1963 relating to compulsory insurance against sickness and
invalidity, inasmuch as they do not receive for such care cover identical
to that granted to employed persons (R 1408/71 Annex V A-1).

— Annex V (amended by the Treaty of Accession O] EC L 73,
27 March 1972 and by R 2864/72 O] EC L 306, 31 December 1972) contains
explanations concerning :

3-1 —  the application of German legislation on family benefits (Annex V
C 6);

’

3-2 — the definition of the term “workers” in the sense of article 1
subpara. a) letter i7) of the regulation: in Denmark (Annex V B 1), in
Ireland (Annex V E 1) and in the United Kingdom (Annex VI 1). A
person is considered to be a worker in the sense of the regulation:

— in Denmark, where, because he is in paid employment he is subject to
legislation on accidents at work and occupational diseases;
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— In the United Kingdom, where he is obliged to pay contributions as an
employed person; see C 9-4 below.

— In Iveland, wheve he is compulsorily or voluntarily insured in accordance
with the provisions of section 4 of the Act of 1952 on social security and
the social services.

— “Except for insurance schemes for unemployment and for accidents
at work and occupational diseases, the Danish social security schemes apply
to all residents. In order to distinguish, within these latter schemes, those
persons to whom the regulation applies, it is necessary to refer to a scheme
organised for the benefit of employed persons of which the said persons are
also members.

Since the unemployment scheme does not cover all employed persons, the scheme
for accidents at work and occupational diseases has been chosen as the reference
scheme. However, since certain self-employed persons are also compulsorily
insured with this scheme, reference is made only to those persons who are
members of the scheme by reason of paid employment” (ER Tech. Adapt.
Sec. (71) 4376 and 4550).

— The Irish family allowances scheme, and the national health service,
apply to all residents without it being possible to distinguish, within these
schemes, those workers to whom the regulation applies. It is therefore necessary
for this purpose to refer to the Act on social security and the soctal services
(Social Welfare Act), which determines which are employed persons under
Irish legislation (ER Tech. Adapt. Sec. (71) 4376 and 4550).

3-3 — Exemption from the condition, set out in article 1, subparagraph a),
letter 742) of the regulation, of having previously been compulsorily insured
against the same contingency in a scheme organised for the benefit of
employed persons in the same Member State, for persons who are members
of an approved unemployment insurance fund in Denmark (Annex B 2),
and for workers in Ireland (Annex V E 2) who are voluntarily registered
with retirement pension and widows’ insurance schemes and the death
benefit scheme.

— The exemption set out in Annex V B 2 was rvendered necessary
because of the exclusively voluntary nature of umemployment insurance in
Denmark.

With regard to the insertion in Annex V E 2, this was founded on the fact that
workers going to Ireland to take up employment there which immediately gives
them a salary higher than the maximum for admission to Ivish compulsory
insurance may, under article 9, paragraph 2 of regulation 1408{71 (No 64-2
below) make use of insurance periods completed in another Member State in
order to meet the conditions for joining voluntary insurance (three years subject
to compulsory insurance). The provision inserted in Annex V E 2 has the
effect of including in the scope of the regulation persons thus admitted to
voluntary insurance, even though they do not meet the condition laid down in
article 1 a) vit) of regulation 140871 of having previously been subject to
compulsory insurance in the same Member State (EM Adapt. Tech. SEC
(71) 4376 and 4550).
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— The Act of Accession contains a declaration by the United
Kingdom government on the subject of the definition of the term “nationals”
as applied to that country.

— Among the persons covered (SRMC R 140871 ad art. 1, subpara. a))
should be included:

— pensioners residing in a Member State other than that in which they have
been working as employed persons;

— widows and others deriving entitlement from persons covered by the regu-
lation,

— employed persons staying as tourists for a short period in the territory of
a Member State other than that of their employment.

— The term “worker” can only be defined on the basis of the criteria
described above under 1-2-2 (art. 1, subpara. a), letter ii), second dash of
regulation 1408[71) for the application of the provisions concerning family
benefits where these are paid on behalf of a German institution. Annex V,
refers back, for this purpose, to the risk of unemployment against which the
worker must be compulsorily insured (SRMC R 1408{71 ad art. 1, subpara. a-

(b))

— The definition of “workers” who may benefit under the regulation
is both more precise and broader than that resulting from regulation No 3.
C 8-1 — Regulation 140871 indicates in fact — without ambiguity — in
article 1-a), letters i), 41), i1t), and bearing in mind the insertions in Annex V,
the persons who, under that term, are vocered by its provisions.

Regulation No 3 did not divectly define which were the workers who could
benefit from its provisions. Definition resulted from the combination of the
provisions of article 1, letters b) and p) explaining the sense to be given fo
the words “legislation” and “insurance periods” and those of article 2 indicating
the legislations referred to by the regulation.

C 8-2 — The definition of beneficiaries is wider: although the original
objective of extending the scope of the new regulation to self-employed persons
was not achieved because of certain difficulties relating to the range of article 51
of the Treaty (limited to employed persons only), the new regulation nevertheless
admits a velatively extended concept of the term “employed persons”.

The new regulation does in fact apply to seafavers who were excluded from
regulation No 3 and it extends to certain categories of non employed-persons
as long as they are covered against one or more risks within socital security
schemes ovganised for the benefit of employed persons, whatever the judicial
form and the terms used by the national legislature to give that cover and
regardless of whether the insurance of those persons is obligatory, optional
or voluntary (c¢f. ERER 1408|71).
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— Fuller particulars on the term “worker”

In the framework of Regulation No 3, the Court of Justice of the European
Communities on three occasions (Cases 75/63, 19/68 and 23|71) had to define
the concept of “employed person or person treated as such”. Since the entry
into force of Regulation No 140871, the Court of Justice had had to deliver
further rulings interpreting that Regulation to determine whether a worker
who had not paid contributions in the country of employment (Case 39/70)
or who had, in a Member State, been subject to a social security scheme which
applied to all residents (Cases 17]76 and 84]77) was an employed person
within the meaning of article 1, a}, 1i) of Regulation No 1408]71.

C 9-1— Case 75/63 (Mrs. MKH Unger v. Bestuur der Bedrijfsvereniging
voor Detailhandel Ambachien). The Court of Justice of the Communities
decided on 19 March 1964 that the concept of “employed person or person
regarded as such” wused in regulation No 3 has a Community meaning...
This concept covers persons who, having first been compulsory insured with
social security as “workers” have later, as such and because of eventual
resumption of worker status, been accepted by national voluniary insurance
schemes governed by principles similar to those of compulsory insurance.

C 9-2 — In its judgment No 19/68 of 19 December 1968 (Case of Cicco),
the Court of Justice of the European Communities considered that persons
such as craftsmen should be regarded as “workers” provided that, under
national provisions, they are covered against one or morve visks by extension
of schemes ovganised for the benefit of workers as a whole, whatever the forms
or procedures used for this purpose by the national legislature.

C 9-3 — Judgment No 23[71 of 27 October 1971 (Janssen v. Alliance
Nationale Mutualité Chyétienne).

In this case the Court of Justice was asked to say whether the concept of
“person regarded as a worker” in the sense of regulations Nos 3 and 4 could be
applied to attendants considered as self-employed persons by Belgian legislation
on invalidity insurance.

In reply to this question, the Court, believing that “article 4 of regulation No 3
is based on a general tendency in the social legislation of Member States to
extend the benefit of social security to new categories of persons on grounds
of identical visks and vicissitudes”, considered that such persons should be
regarded as coming within the definition whenever as a result of national
legislation, the provisions of a general social security scheme are extended to a
category of persons other than employed persons, the extension should tnvolve
cover for the beneficiaries against one or more visks comparable to that granted
for the risk concerned, by the general scheme giself”.
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C 9-4 — Case 39/76 (Board of the Bedrijfsvereniging voor de Metaalnijverheid,
The Hague, v. Mr. L.J. Mouthaan), Judgment of 15 December 1976.

The case concerned a Dutch worker who, while continuing to reside in the
Netherlands, had been employed in the Federal Republic of Germany for a
Netherlands undertaking established in the Netherlands without being insured
under German legislation on social security although he was working in that
country. On becoming unemployed, he had applied to the competent Netherlands
institution for unemployment bemefits. On the institution’s refusal to grant
such benefits, the Court of Justice had delivered the following ruling:

“It must be accepted that the status of worker within the meaning of Regu-
lation 1408{71 is acquirved when the worker complies with the substantive
conditions laid down by the social security scheme applicable to him even if
the steps necessary for affiliation to that scheme have not been completed.”

In support of its ruling, the Court of Justice of the EC had, in particular,
noted that

— article 1, a) of Regulation 1408]71 defined the term “worker” by reference
to persons who were affiliated to a social security scheme applicable to
employed persons or ovganiszd for the benefit of such workers,

— owing to the mandatory character, both in each Member State and in the
Community order, of affiliation by employed persons to compulsory insurance
against one or more risks corresponding to the branches of a social security
scheme, the above provisions were not intended to restrict the term “worker”
within the meaning of that Regulation to persons actually insured under one
of the abovementioned schemes, but were intended to define as “workers” all
persons to whom those schemes applied (on this case, see also C 26a and
C 366¢c).
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C 9-56 — Case 17|76, Mrs. M.L.E. Brack, widow of R.]. Brack, v. Insurance
Officer.

The person concerned was a British national who had always resided in
Great Britain. He had been insured under the British national insurance
scheme since 1948. Until 1957 he had paid contributions as an employed
person,; after 1957 he paid contributions as a self-employed person. On
23 September 1974 he had gone on holiday to France, where he fell seriously
il on 30 September and had to rveceive immediate medical attention. On
25 October 1974 he had returned home to England.

The British competent institution wanted to know whether during the period
of treatment in France from 30 September to 25 October 1974, My. Brack
vetained the status of “worker” within the meawing of regulation 1408]71
for the purpose of receiving benefit under article 22, para. 1 of that regulation.

Following receipt of a reference for a preliminary vuling on the interpretation
of article 1 a), 1) and 1i5) and Point I ©) of Annex V to regulation 1408(71,
the Court of Justice of the EC, referring to the judgments in Cases 19/68 and
23|71, and considering, in particular, that

Article 1 a), i) of regulation 1408/71 must be understood as referring also
to persoms who are not “employed persons” within the meaning of the law
of employment but who must be treated as such for the purposes of applying
regulation 1408]71, taking account on the one hand of the objectives and of
the spirit of this regulation and of articles 48 to 51 of the Treaty which form
its basis and, on the other hand, of the special features of the administration
or financing of the scheme to which such persons arve affiliated and of the
changes which have taken place in the nature of such affiliation,

ruled, in a judgment delivered on 29 September 1976, that

“1. The provision in paragraph 1 of Point I (United Kingdom) of Annex V
to regulation 140871, far from vestricting the definition of the term “worker”
which appears in article 1 a) of the regulation, is solely intended to clarify
the scope of subparagraph ii) of this paragraph vis-a-vis British legislation.
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2. A person who:

— was compulsorily insured against the contingency of “sickness” successively
as an employed person and as a self-employed person under a social security
scheme for the whole working population;

— was a self-employed person when this contingency occurred,

— at the said time and under the provisions of the said scheme, nevertheless
could have claimed sickness benefits in cash at the full rate only if there were
taken into account both the contributions paid by him or on his behalf when
he was an employed person and those which he made as a self-employed person,

constitutes, as regards British legislation, a “worker” within the meaning of
article 1, a), 4i) of Regulation 140871 for the purposes of the application
of the first semience of article 22 1) i) of this regulation.”

C 9-6 — Case 84/77 (C.P.A.M. d’'Eure-et-Loir v. Alicia Tessier, née Recq)
Judgment of 19 January 1978.

This Case, like the preceding ones, concerned the scope of article 1, a), 41) of
regulation 1408/71, on the definition of “employed person” with regard to the
legislation applicable.

The dispute concerned a French national who, after finishing her studies in
France in September 1973, resided in the United Kingdom from 3 October 1973
to 30 April 1974, where she worked as an au pair girl and followed evening
classes.  On her return to France she registered herself as a person seeking
employment.

Having applied for sickness insurance benefits for treatment received in France
from 17 May to 17 June 1974, she was informed by the sickness fund that
she could not obtain them either as a dependant of her father because she had
finished her studies in Sepiember 1973 and had worked during her stay in
the United Kingdom or on the basis of a personal vight as she failed to satisfy
the condition of completion of a certain period of work, as her registration as
seeking employment meant that rights already acquived were retained, but no
additional vights were acquived, or as a migrant worker, because the fact of
having been insured under United Kingdom legislation duving her period
of residence in that country did not confer on her the status of employed person
within the meaning of article 1, a), i1) of regulation 1408]71.

The French Court de Cassation, with whom a further appeal was lodged,
referred the following two questions to the Cowrt of Justice of the EC:

“— Whether a national of a Member State who, while residing in the territory
of another Member State for the purposes of working theve an pair and,
at the same time, of following a part-time course of study, receives in that
State social security bemefits in kind, is a migrant worker within the
meaning of article 1 of regulation 1408(71;

“— Whether the rights acquived by such a national during his stay must be
taken into account by any other Member State as if they were periods
laid down for the acquisition of a right under its own legislation”.

In its reply, the Court of Justice ruled as follows:
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1. A national of a Member State who, in another Member State, has been
subject to a social security scheme which is applicable to all vesidents can
benefit from the provisions of regulation 1408/71 of the Council of 14 Jume
1971 on the application of social security schemes to employed persons
and their families moving within the Community only if he can be identified
as an employed person within the meaning of article 1, a), 4) of that
regulation. As regards the United Kingdom itn particular, in the absence
of any other criterion, such identification depends by virtue of annex V
to that regulation on whether he was required fo pay social security contribu-
tions as an employed person.

2. Righis acquired by a person who can be identified as a worker within
the meaning of article 1, a), i) of regulation 140871 during his residence
in a Member State as if they were periods requived for the acquisition of a
right under its own legislation.

B — Frontier workers

— This term refers to any worker employed in the territory of one
Member State and residing in the territory of another Member State to

which, normally, he returns each day or at least once a week (R 1408/71

art. 1-b)).

— A person’s status as a frontier worker is maintained for a maximum
period of four months when he is posted for this period to the territory
of the same Member State or of another Member State even if, during the
period of such posting, he cannot return to his place of residence in the
conditions specified above (R 1408/71 art. 1-3)).

— The definition of the term “frontier worker” is taken from article 1
letter ¢) of regulation No 36[63. The clause relating to the maintenance of
the status of “frontier worker” for four months in the case of those workers
who are posted during that period to another Member State vs based on the
provisions of article 5 (2) of regulation No 36/63.

— Note that the new definition of “frontier workers” no longer contains
any reference to a frontier zone.

C — Seasonal workers

— This term denotes workers who, in the territory of a Member
State other than that where they reside, carry out work which depends
on the rhythm of the seasons, the duration of which may not under any
circumstances exceed eight months if the person concerned stays in that
territory throughout the period of his employment (R 140871 art. 1-c}).

—_ This definition takes in and explains that given in article 1, letter 1)
of regulation No 3 amended by regulation 73(63.
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— Proof of status as a seasonal worker is given, according to the
applicable legislation, by presentation either of a labour contract stamped
by the employment service of the Member State where the person concerned
was last employed, or of a certificate issued by the institution of the country
of employment certifying the seasonal nature of the work which the person
is or has been engaged upon (R 574/72 art. 108, amended by R 878/73;
SMRC R 1408/71 ad art. 1 subpara. c)).

— The provisions described above correspond to those of article 1 letter 1)
of regulation No 3. However, regulation 87873 had to make an adaptation
in order to take account of the fact that in the United Kingdom seasonal workers
are employed without labour contracts.

D — Refugees and stateless persons

— These terms have the meaning attributed to them in articles 1
of the Convention concerning the Status of Refugees signed at Geneva
on 28 July 1951 and of the Convention concerning the Status of Stateless
Persons signed in New York on 28 September 1954 respectively (R 1408/71
art. 1 4), ¢)).

— As a result of statements inserted in the Minutes of the Council
(SRMC R 1408/71 ad art. 1 subparas d) and ¢)):

C 14-1 — Member States who have ratified the Protocol of 31 January 1967
to the Geneva Convention will, as far as they arve concerned, apply the regulation
to those persons defined as refugees by that Protocol, without this involving
any obligations on the part of Member States which have not yet vatified it.

C 14-2 — Member States are free to apply the provisions of the regulation
to persons who are considered as refugees and stateless persons in their territory
under more favourable legislation, without this inmvolving any obligations
on the part of other Member States.

C 14-3 — In the two cases mentioned above, the other Member States declare
that they arve willing to supply to the competent institutions concerned the
necessary administrative data on the above-mentioned persons who may have
been subject to their legislation.

— Regulation No 1408[71 has taken for the definition of the term
“vefugee” the provisions appearing in article 1 letter §) of regulation No 3.

E — Survivors and members of the family

— For the definition of these terms, reference is made to the legislation
under which benefits are provided or, with regard to members of the family,
to the legislation of the place of residence for medical treatment during
a temporary stay or for invalidity pensions (R 1408/74, art. 1-f), g)).
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— If the applicable legislations consider a member of the family
or of the household or a survivor to be only a person living under the worker’s
roof, this condition is regarded as having been met where the person concerned
is or was chiefly dependent upon the said worker (R 1408/71, art. 1-f), g)).

— As indicated above (C 6) the terms “members of the family” and
“survivors” include widows and others deriving benefit from persons covered
by the vegulation (SRMC R 1408/71, ad art. 1, subpara. a)).

— For the definition of these terms, regulation No 3, article 1, letters n)
and o) referved back to the legislation of the country of residence with regard to
“members of the family” and to the applicable legislation for “survivors”.

— The new criterion (“legislation under which benefits are provided”)
differs from that laid down by regulation No 3, which referved back to the legisla-
tion of the country of residence of the members of the family. The new provisions
introduce no amendments with regard to the grawting of medical treatment
benefits in kind and family benefits for non-pensioned workers, which must be
provided in accordance with the legislation of the country of vesidence of these
members of the family. An exception has however been prescribed in the case
of medical treatment during a temporary stay, where the application of the
new critevion, which would not coincide with the previous one, would pose
practical difficulties (ERER 1408/71).

— Definition of the expression “member of the family” — Case 40/76:
(Slavica Kermaschek v. Bundesanstali fiir Arbeit, Niirnberg), Judgment of
23 November 1976.

In this case concerning unemployment allowance clasmed by a national of the
Socialist Federal Republic of Yugoslavia who had married a German national
and who had resigned her job and left her residence in the Netherlands to go
and live with her husband, the Court of Justice of the EC had, in the grounds
for judgment, found that the members of the family did not, under regulation
(EEC) 1408[71, have the same status as a worker who was a national of a
Member State. The former have only derived rights, whereas the worker
has rights of his own. It follows that members of the family or survivors
may, under the EEC regulations, claim only those benefits expressly provided
for them, and not, by being treated as workers, to the whole range of the system
of coordination set up in favour of migrant workers (om this Case, see C 361b).
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— Subject to the conditions required in addition concerning the
determination of the applicable legislation, survivors benefit from the
regulation whatever the nationality of the deceased worker, as long as they
themselves are either nationals of a Member State or stateless persons or
refugees residing in the territory of a Member State (R 140871, art. 2).

— This provision reproduces that appearing in article 4, subpara. 2
of regulation No 3.

F — Civil servants

— Civil servants and persons treated as such benefit from the regulation
to the extent that they are or have been subject to the legislation of a Member
State mentioned by it (R 1408/71, art. 2, subpara. 3).

— Regulation No 3, in its arbicle 4, subpara. 6, expressly excluded from
its application career diplomatic and consular staff including civil servants
at chancery and governmental administration level who had been sent by their
government to the territory of another Member State.

—_ The new regulation applies to civil servants so long as they do not
benefit from special statwtory provisions. Bearing in mind that, in several
countries, civil servants are subject for certain visks to the general scheme for
employed persons, and are thus regarded as employed persons in the sense of
article 1, it was thought desirable to enable them expressly to benefit from the
provisions prescribed for these risks by the regulation, even where they are
posted to another Member State (c¢f. ERER 1408[71).

— However, career diplomatic or consular staff and ranking chancery
personnel remain excluded from the field of application of the Community
provisions in the light of the Vienna Convention (ERER 1408(71 ad art. 4).

G — Definition of the expression ‘national of one of the
Member States”

C22a— Article 2 of regulation 140871, which defines the persons covered

by the regulation, provides for two qualifying conditions:

a) that the worker is or has been subject to the legislation of one or more Member
States (this condition has been examined in sections A to F above), and
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b) that that worker is a national of ome of the Member States.

The interpretation of the latter condition has raised the issue as to when the
nationality of the applicant is to be taken into account: at the time the applica-
tion for benefit is being considered, or, in the case of acquiving entitlement
to an old-age pension, when the periods of insurance, employment or vesidence
under the legislation of a Member State have been completed.

That issue was raised in the context of a dispute between the Bundesknappschaft
and an wnderground worker who was born in Algeria in 1924 and who was a
French national by birth. He had worked in France for 155 months and
from 26 May 1961 tn Germany. He lost French nationality on 1 July 1962,
when Algeria became independent.

In reply to these questions, the Court of Justice EC pointed out first of all,
in Case 10/78 (Tayeb Belbouab v Bundesknappschaft), that the principle
of legal certainty, which is that any factual situation should normally, in the
absence of any contrary provision, be examined in the light of the legal rules
existing at the time when that situation oblained, the second condition must
be interpreted as meaning that the status of being a national of ome of the
Member States refers to the time of the employment, of the payment of the contri-
butions velating to the insurance periods and of the acquisition of the corres-
ponding rights.

Consequently, the criterion of nationality laid down by article 2, (1) of regula-
tion 1408|71 must be examined in dirvect velationship to the periods duving
which the worker in question carried on his work.

According to the Court, this interpretation is supported by article 94, (2) of
regulation 1408|771 which provides that “All insurance periods, as also, where
applicable, all periods of employment or vesidence completed under the legisla-
tron of a Member State before the date of entry into force on this Regulation...,
shall be taken into consideration for the purpose of determining entitlement
to benefits in accordance with the provisions of this Regulation”. That article
clearly implies that accrued rights are to be recognised and protected under
the Community rules on social security for migrant workers if they were acquived
by a migrant within the meaning of the aforesaid provisions, that is to say a
national of a Member State.

In a Judgment of 12 October 1978, the Court of Justice rules as follows :
“Articles 2, (1) and 94, (2) of Regulation (EEC) No 1408/71 read in conjunc-
tion with one another are to be interpreted as guaranteeing that all insurance
periods and all periods of employment or residence completed under the legisla-
tion of a Member State before the entry imto force of that Regulation shall
be taken into consideration for the purpose of determining the acquisition of
rights in accordance with its provisions subject to the condition that the migrant
worker was a national of one of the Member States when the periods were
completed.”

On the other hand, in consideration of the questions asked, it is specified in
the grounds for the Judgment that in veaching this solution, which provides
the national court with all the factors for the interpretation of Community
law which are necessary to vesolve the problem with which it is confronted, 1t
is not necessary to have recowrse to the interpretation of article 16, (2) of
regulation No 109/65 of 30 June 1965 amending and supplementing regula-
tions No 3 and No 4 on soctal security for migrant workers, and which had
the effect of deleting Algeria from the annex to regulation No 3 without pre-
judice to accrued vights (cf. the Judgment in Case 675, of 26 June 1975 (Horst) ).

8a
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Regulation No 109/65 velated to the inclusion of Algeria in the territories
covered by regulations No 3 and No 4. It contained no provision relating to
the inclusion of workers of Algevian origin in the persons covered by the two
regulations.

Consequently, article 16, (2) of regulation No 109/65 is not applicable in the
present case as Algeria is excluded from its geographical extent and nationals
of the French Union are excluded from the definition of persons covered, whereas
the plaintiff worked in France, not Algeria, and was, at that time, of French
natronality and not a national of the French Union.
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CHAPTER 1II

MATTERS COVERED

SECTION I — GUARANTEED CONTINGENCIES

14

15

16

17

C 23

C 24

Present regulations: R 1408/71, art. 4

Corresponding text

of abrogated regulations: R 3, art. 2
R 36, art. 3

Court of Justice EC: Case 24/64, 28/68, 1/72, 14/72, 15/72, 16/72,
187/73, 2474, 39/74, 7[75, 93/75, 39/76,
63/76

A — Social security branches and schemes

— The regulation applies to branches of social security concerning
sickness and maternity, invalidity, retirement and survivors, accidents at
work and occupational diseases, death, unemployment, and family benefits,
taking into consideration the following explanations (R 1408/71, art. 4, para. 1).

— Among invalidity benefits should be included those designed
to maintain or ameliorate earning capacity (R 1408/71, art. 4, para. 1, b)).

— The regulation applies to all general and special social security
schemes whether contributory or not and to schemes relating to the
obligations of the employer or shipowner concerning social security benefits
(R 140871, art. 4, para. 2).

— However, the provisions of the regulation relating specifically to
the various categories of benefit do not affect the provisions of national
legislation relating to the obligations of the shipowner (R 1408/71, art. 4,
para. 3).

— Regulation 1408/71, uniike regulation No 3, is applicable to seafarers
and special provisions have had to be inserted for this purpose (c.f. No 16).

— “The judicial scheme of shipowner’s obligations tn case of sickness,
accident, unemployment ov death is thus subject to the gemeral provisions of
the regulation but is not affected by the provisions of the corresponding chapter
of Title 111 (provisions relating specifically to the various categories of benefit),
since shipowners are in a position to discharge these obligations directly, which-
ever territory of a Member State the beneficiary is in” (ERER 1408(71).
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— For details concerning the benefits included in the field of application
of the regulation, see the corresponding chapters...

B — Exclusions

—_ The following are expressly excluded from the application of the
regulation: social and medical assistance, benefit schemes for victims of
the war or its consequences and special schemes for civil servants or persons
treated as such (R 1408/71, art. 4, para. 4).

— In the absence of precise definitions in the Community regulations,
the Commission (ER Tech. Adapt. Sec. (71) 4376 and 4650) has drvawn up

the following practical criteria in ovder to distinguish between social security
benefits and social assistance:

“All social security benefits have been imtroduced to give assistance in cash
or in kind to persons orv to certain categories of persons who, because of one or
other of the contingencies referved to both in ILO Convention No 102 and
in article 4 of vegulation 1408|71, have to meet expenses incurved ov undergo
a diminution of thetr means of livelihood.

For the determination of social assistance benefits, the Commission has taken
essentially the following criteria:

— The benefit must be designed to alleviate a manifest condition of need in
the person concerned, established after a proper investigation into his
resources and bearing in mind the standard of lving in the country of
residence. If cash benefits are concerned, the amount must be set, case

by case, on the basis of the individual situation and means of livelihood of
the person concerned.

— The award of the benefit should not be subject to any condition of length
of employment or length of residence.

— The fact that a benefit is non-contributory does not determine its nature as
a social assistance benefit or exempt it from the rules laid down in regulation
140871, In the same way, the fact that a benefit is linked to a means test is
not sufficient in itself to give it the nature of a social assistance benefit.”

This sttuation has been ratified by the decisions of the Cowrt of Justice EC
(see notably C 30-2, C 30-5, C 30-6, C 30-7).
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C2 a— Case 39|76 (Bestuur der Bedrijfsverenigingen voor de Metaalnijver-
heid, The Hague, v. Mr. L.J. Mouthaan), Judgment of 15 December 1976.

In veply to the question as to whether the term “unemployment benefits” in
article 4 (1), g) of regulation 1408/71 could be interpreted as applying to
benefits such as those provided in Chapter 111 (a) of the “Werkloosheidwet”
(Netherlands Law on Unemployment), the Court of Justice of the EC,
constdered that:

— Title III A of that Law provided for the subrogation of the competent
professional or trade institution to the obligations, in relation to the worker,
arising from the contract of employment, of the employer who had become
insolvent,;

— the aim of these provisions was to enable a worker who was owed wages
following the insolvency of his employer to recover the amounts due to him
within the limits laid down by that Law;

— such a subrogation did not partake of the nature of the unemployment
benefits veferved to in article 4 (1), g) of rvegulation 1408[71 which were
essentially intended to guaramiee to an unemployed worker the payment of
sums which did not corvespond to contributions made by that worker in the
course of his employment,

ruled that

“Benefits such as those under Title I11 A of the Netherlands Law on Un-
employment do not constitute “unemployment benefits” within the meaning
of article 4 (1), g) of regulation 1408(71.”

C 26b— In Case 9/78 (Directeur végional de la Sécurité sociale de Nancy
v. Paulin Gillard), the Court of Justice EC, in a Judgment delivered on
6 July 1978, ruled that “Avticle 4 (4) of regulation 140871 must be interpreted
as meaning that the regulation does not apply to social bemefits for former
prisoners of war such as the benefits provided under the Fremch Law of
21 November 1973, Article L 332 (2) of the Code de la Sécurité sociale”.

The relevant provisions of French legislation provide for the award to ex-service-
men and former prisoners of war, with reference to the duration of their military
service in wartime or of their captivity, of an old-age pension at the vate normally
applicable at 65 at an age between 61 and 65 where such persons can prove
that they have at least 37 1|2 years’ insurance.

This benefit had been claimed by a worker of Belgian nationality and vesident
in Belgium who had been employed in France. Under the terms of the provisions
referred to above he claimed an advance pension of 50%, from the age of 60
on the grounds that for more than 60 months, from 28 May 1940 to 21 June 1945
he had been a prisoner of war in Germany as a member of the Belgian armed
forces.

10a
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The Fund had rejected the application by the person concerned, observing
that he could not prove that he was a former prisoner of war except by means
of a document issued by the Belgian Ministry for Defence whereas the benefit
clatmed could only be awarded to insured persons who proved the length of
thetr captivity and military service in wartime in the French or Allied Forces
“by producing their service record or a certificate issued by the compelent
malitary authority or by the Ministry for Ex-Servicemen or the Office national
des anciens combattants (National Ex-Servicemen’s Office)”.

In fact, the dispute concerned not the application of the principle of the equality
of treatment between workers of a Member State and workers who were nationals
of other Member States which was laid down in regulation 1408/71, but rather
whether the French Law of 21 November 1973 was, pursuant to article 4 (4)
of regulation 1408]71, within the scope of that regulation.

In reply to this question the Court of Justice EC, in support of its Judgment,
found that:

— in fact, the distinction between benefits which were excluded from the field
of application of regulation 1408/71 and benefits which came within it rested
entirely on the factors relating to each benefit, in particular its purpose and
the conditions for its grant;

— it appeared from the file that the benefit granted in pursuance of the national
provisions in question had the essential purpose of provding for former prisoners
of war who proved that they underwent a long period of captivity testimony
of mational gratitude for the hardships endured between 1939 and 1945 on
behalf of France and its Allies and thus granting them, by an increase in the
rate of old-age pension, a quid pro quo for the services rendered to those States;

— having regard to that purpose and those conditions of grant such a benefit
did not exhibit the characteristics constituting a social security benefit within
the meaning of article 4 (1) of regulation 1408(71;

— article 4 of regulation 1408[71, tn defining the material field of application
of that provision, provides in paragraph (4) that the regulation was not to
apply inter alia “fo bemefit schemes for victims of war or its consequences”.

C — References to abrogated regulations and to decisions
of the Court of Justice of the European Communities

— Subject to certain editorial amendments, regulation 1408/71 reproduces
article 2 of regulation No 3 with regard to enumeration of legislations and
schemes included in the material scope of the regulation or excluded from its
scope.
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— The same comment applies to the corvesponding text of regulation 36
since under article 3 of that regulation the provisions of rvegulations 3 and 4
were applicable to frontier workers except wheve special exemption provisions
applied.

— However, Regulation 1408/71 article 4, covers legislation relating
to family benefits and not only legislation relatmg to family allowances.

— With regard-to the application of article 2 of regulation No 3 and of
article 4 of regulation 140871, the Court of Justice of the European Communities
had taken the following decisions :

C 30-1 — Case 24/64 (Dingemans v. Sociale Verzekeringsbank) of 2 Decem-
ber 1964. Regulation No 3 applies to all Netherlands legislation providing
for invalidity insurance with invalidity benefits even if this legislation came
into effect after regulation No 3 and was not notzfzed as prescribed by the
regulation. .

C 30-2 — In case 28/68 (Caisse Régionale de Secumte Sociale du Nord de
la France v. Torrekens) of 7 May 1969, the Court of Justice of the European
Communities considered that the system of aggregation of insurance periods
laid down in arbicle 27 para. 1 of regulation No 3 also applied to national
social security legislations mentioned in the regulation (legislations referred
to tn Annex B), whether or not these set up a. contributory scheme, unless pre-
vented by a convention referred to in Annex D.

C 30-3 — Case 172 (Mys. Rita Frilli v. Belgian Government) of 22 June 1972.
The guaranteed income granted by the gemeral legislation of a Member State
providing elderly persons residing in that -State entitlement fto minimum pen-
stons should be considered, with regard to employed persons and persons regarded
as such in the sense of regulation No 3 who are entiled to pension in that State,
as “retirement benefit” in the sense of article 2 para. 1c) of the same regulation.

The award of such a benefit to a foresgn worker is not subject to an agreement
on reciprocity with the Member State of which the worker is a national. Such
a condition would be incompatible with the equality of treatment which is one
of the fundamental principles of Community law.

1
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C 30-4 — Case 14]/72 (Helmut Heinze v. Landsversicherungsanstalt Rhein-
provinz), 15/72 (Land Niedersachsen v. Landesversicherungsanstalt, Hanover),
16/72 (Allgemeine Ortskrankenkasse Hamburg v. Landesversicherungs-
anstalt Schleswig-Holstesn, Lubeck) of 16 November 1972.

The following should be considered as coming under a social security legislation
mentioned in article 2 para. 1 of regulation No 3: a provision establishing a
divect link between status as a member of a pension insurance scheme and
acquisition of entitlement to benefit due from pension insurance organisations
for insured persons and those who derive bemefif from them on the basis of
the fact that they have coniracted tuberculosis, particularly with a view fo
obtaining a cure for them. ‘

Social security benefits which, without being related to “earning capacity” on the
part of the insured person, are also granted to members of his family and are
designed principally for healing the sick person and protecting those around him
should be constdered as sickness benefits referred to in article 2, parva. 1 a) of
vegulation No 3. For the purpose of obtaining entitlement to such benefits, ag-
gregation of registration periods in the various Member States is consequently
governed by articles 16 ff.. of regulation No 3.

C 30-5 — Case 187/73, Odette Callemeyn v. Belgian State, Judgment of
28 May 1974: “The benefits mentioned in Article 4 (1) (b) Regulation
No 1408/71 (see Nos 14 to 17 above) include those provided by national pro-
visions granting benefits to the handicapped to the extent that these provisions
concern workers within the meaning of Article 1 (a) of this Regulation (see
No 1 above) and confer on the latter a legally protected vight to the grant of
these bemefits.” This particular case concerned the scheme for allowances
for the handicapped laid down by the Belgian Law of 27 June 1969 which
recognized the entitlement to allowances of Belgian mnationals residing in
Belgium who are at least 14 years of age, suffer from permanent incapacity
for work of at least 30%, whose resources do not exceed certain limits.
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C 30-6 — This decision of the Court of Justice was confirmed in two similar
cases by the Judgment of 13 November 1974 (Case 39/74, Luciana Mazzier
née Costa v. Belgian State) within the framework of EEC Regulation No 3
(the decision to refuse the benefit had been taken on 8 March 1972) and by
a judgment of 17 June 1975 (Case 7/75, Angelo Marie Fracas v. Belgian
State) under Regulation No 1408/71. The former judgment specifies that
“a national legislation granting a legally protected vight to a benefit for the
handicapped falls, as regards the person referved to by Regulation No 3, within
the ambit of soctal security, within the meaning of Avrticle 51 of the Treaty
and of the Community Regulations thereunder.”

The second judgment (17 Jume 1975) vepeats this ruling and adds that:

— “in applying such a system the handicapped child of a worker must not,
as compared with the nationals of the State of residence, be less favourably
treated by reason only of the fact that he does mot possess the nationality of
that State,

— “in the case of a handicapped child who from his minority fulfils the
conditions required to qualify for bemefits for the handicapped as a member
of a employed person’s family, the equality of treatment cannot cease at the
end of his minority if the child by veason of his handicap is prevented from
himself acquiving the status of an employed person within the meaning of
the Regulation.”

C 30-7 — Case 24]74 Guiseppina Biason v. Caisse régionale d’assurance
maladie de Paris, Judgment of 9 October 1974, 16th ground of judgment:
“A supplementary allowance, paid by a national solidarity fund and granted
by national legislation by reason of an invalidity pension fo persons entitled
o this pension, whose working capacity is reduced by at least two-thirds,
constitutes, to the extent that the persons concerned have a legally protected
right to the grant thereof, a ‘benefit’ within the meaning of Article 1s of Regu-
lation No 3, and for that reason falls within the matters covered by this vegula-
tion.” The dispute concerned the gramt of supplementary allowance from
the national solidarity fund set wp in France by the law of 30 June 1956 which
may be awarded to persons recetving a life pension provided by virtue of an
invalidity that reduced the workers working or earming capacity by two-thivds.

C 30-8 — However, in response to the question whether a benefit granted under
the legislation of a Member State (in this particular case under the German
Law for compensation payments known as the “Bundesentschidigungsgesetz”)
was a form of social aid with a view to applying the legislation of another
Member State (possible granting of anm increase for dependant spouse under
Article 71(6) of the French decree of 29 December 1945), the Court of Justice
considered that it was not competent to give a preliminary ruling on the question
of eligibility under the social legislation of a Member State for a benefit granted
under the legisiation of amother State ( Judgment 93|75 of 17 December 1975,
Jacob Adlerblum v. Caisse nationale d’assurance vieillesse des travaillewrs
salariés, Paris).

C 30-9 — Case 6376 (Vito Inzirillo v. Caisse d’Allocations Familiales de
U Arrondissement de Lyon), Judgment of 16 December 1976.

In response to the question whether the allowance for handicapped adults
provided for by French Law No 71]563 of 13 July 1971 could be awarded
to the son of an Italian national who resided in France, where he was employed,
the Court of Justice of the EC, in a judgment delivered on 16 December 1976,
ruled:

12a
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“Pursuant to regulation 1408|71 of the Council of 14 Jume 1971, a national
law which, in a Member State, gives a legally protected right to allowances
for handicapped adults to the nationals of that State who reside there also
applies to a handicapped adult national of another Member State who has
never worked in the State which adopted the legislation in question, but who
resides theve and is dependant uwpon his father who is employed there as a worker
within the meaning of the said regulation”.

To justify its ruling, the Court of Justice of the EC had, in its ninth ground
for judgment, which referved to the judgment of 13 November 1974 on Case 39/74
(see C 30-6 above), specified that a national allowances scheme for the disabled
granting a legally protected vight to benefit for the handicapped fell, as regards
the persons referved to by regulation 1408[71, within the ambit of social security
in accordance with article 51 of the Treaty.

It also recorded that:

— the equality of treatment desived in Article 3 (1) of regulation 1408[71
could not be terminated on ceasing to be a minor if the child, because of its
handicap, was prevented from acquiring the status of employed person within
the meaning of regulation 140871

— the obligation to ensure that a handicapped adult child of such a worker
recerved treatment equal to that accorded to the nationals of the State in which
he vesided was laid down in other provisions of Community law relating to
freedom of movement for workers: of article v (2) and article 10 (1) a) of
Council rvegulation 1612[68 of 19 October 1968 (O] 1968, L 257/2);

— in the light of the equality of treatment which vegulation 1612/68 sought
to bring about, the vecognition in article 7 (2) of that regulation that workers
who were nationals of a Member State were, in the territory of other Member
States, entitled to the “same social and tax advantages as national workers”
included all advantages of that type, whether or not linked fo a contract of
employment, such as an allowance for handicapped adults which was awarded
by a Member State to its own nationals under legislation which gave a legally
protected right thereto,;

— the refusal to grant the benefit concerned would run counter to the objec
sought to be attained by the principle of freedom of movement for workers
within the Community, bearing in mind inter alia the right recognized under
this principle to employed persons and to members of their families to remain
within the territory of a Member State in which the employed person was
employed, under the conditions determined by regulation 1251]70 of the Com-
mission of 29 June 1970 (O] English Special Edition 1970 (II), p. 402).
Such a vefusal might induce a worker, anxious to ensure to his child the lasting
enjoyment of the allowances necessitated by his condition as a handicapped
person, not to remain in the Member State where he had established himself
and had found employment.
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SECTION II — COORDINATED NATIONAL LEGISLATIONS

Present regulations: R 140871, art. 1, 2, 5, 96, Annex V
amended by Annex IX of the Act of

Accession O] EC L 73 of 27 March 1972
Corresponding text

of abrogated regulations: R 3 art. 1-3, 54, Annex B
Court of Justice EC: Cases 61/65, 28/68, 87/76, 104/76, 109/76,
35/77

A — General principles

19 — The term “legislation” denotes for each Member State all laws,
regulations, statutory provisions and any other application measures,
present or future, which concern the branches and schemes of social security
mentioned above under Nos 14 to 17 (R 1408/71, art. 1-7)).

C31 — This term also includes agreements concluded between the competent
institutions and doctors’ organizations (SRMC R 1408/71 and art. 1-j) first
sentence.

Cc32 — The definition of the term “legislation” takes in and extends that
which had been given in article 1-b) of regulation No 3.

C 33 — In its new formulation this definition agrees with the interpretation
given by the Court of Justice of the European Communities in its judgment
of June 1966 (Case 61/65 of 10 December 1965 Vaasen-Gdbbels v. Beambten-
fonds voor het Mijnbedrijf, Collected Judgments of the Court, Vol. XIIT 1966,
p.377).

C33a— Case 87|76 (Walter Bozzone v. Belgian Office de Sécurité Sociale
a'Outre-Mer), Court of Justice ruling of 31 March 1977.

In this case the Court of Justice gave a positive veply to the question whether
a worker employed in an associated tervitory of a Member State and at the
time covered by specific legislation (in this case the Belgian Colonial Decree
of 7 August 1952) issued by that State with regard to that trrvitory and the
persons employed in it was to be considered as a worker who was or had been
covered by the legislation of one or more Member States within the meaning
of article 2 (1) of regulation 1408(71.

This problem was raised in an appeal by an Italian worker who resided in
Italy against a Belgian social security imstitution, to veverse a decision by
that institution refusing to award the plaintiff invalidity benefits in respect
of insurance periods he had completed in the former Belgian Congo, now the
Republic of Zaive.

13
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The Court noted the following in support of its decision:

— the definition of the term “legislation” in article 1-j) of vegulation 1408]71
was a wide one, meaning all laws, regulations and administrative measures
adopted by the Member States, and should be understood as meaning all relevant
national measures;

-— the scheme under which the person concerned was insured (Colonial Decree
of 7 August 19562) was guaranieed, and rights acquired under it were confirmed,
by a Belgian Law of 16 June 1960 ensuring the continuity of the scheme set
up under the Decree of 7 August 1952;

— that Law supplemented the Decree by providing for the award of supple-
mentary benefits and by adjusting it to the cost of lving tn line with rules
in force in Belgium,

— no special procedure for implementing the legislation concerned was laid
down in the Annexes to the Regulation.

The Court of Justice therefore ruled as follows:

“Article 2, (1) of regulation (EEC) 1408|71 must be interpreted as applying
to workers who have been or are subject to the insurance scheme established
by the Decree of 7 August 1952, the continuity of which is ensured by the
Belgian Law of 16 June 1960”.

The Court was also asked if the first sentence of Article 10 (1) of regulation
140871, concerming the wawving of vesidence clauses, applicable to a recipient
of benefits acquived in respect of gainful employment exercised exclusively
in an associated territory when such recipient, who is a national of a Member
State, resides in the territory of a Member State other than that which is respon-
stble for payment of the velevant benefits.

The operative part of this judgment is set out in C 71-5 below.

C33b— Case 104]76 (Gerda Jansen v. Landesversicherungsanstalt Rhein-

14

provinz, Diisseldorf), Court of Justice judgment of 5 May 1977.

In this case a German national who had, after her marriage on 5 March 1965,
obtained, in accordance with German legisiation then in force, a refund of
contributions paid before that date, but who subsequently remained insured
with the German invalidity and old-age insurance scheme from 1 April 1965
to 9 May 1968. The German institution had refused to reimburse contributions
in respect of that period on the grounds that as the person concerned had trans-
ferred her residence to the Netherlands she was therefore compulsorily subject
to the statutory imvalidity and old-age insurance scheme in the Netherlands
and that she did not therefore fulfil the condition laid down by German legisla-
tion that she cease insurance under a compulsory insurance scheme.

In rveply to the various questions asked by the Landessozialgericht of North
Rhine-Westphalia, the Court ruled as follows:
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“U. The resmbursement of social security contributions comes within the ambit
of the general provisions of regulation No 3, by virtue of the determination
under article 2 of the matters covered by that regulation.

2. The same interpretation must be given to article 4 of regulation (EEC)
1408)71. The application of the specific rule in article 10 (2) must however
remain limited to the period covered by that Regulation.”

(Under article 10 2) of regulation 1408{71, “where under the legislation
of @ Member State reimbursement of contributions is conditional upon the
person concerned having ceased to be subject to compulsory insurance, this
condition shall not be considered satisfied as long as the person concerned
1s subject to compulsory insurance as a worker under the legislation of another
Member State”.)

“3. Provided that the conditions laid down by the applicable national legislation
are satisfied, regulation No 3 does not prevent the reimbursement of social
security contributions by reason of the fact that the person concerned falls
within the ambit of another social security comtributions by reason of the
fact that the person concerned falls within the ambit of another social security
scheme following the transfer of his residence to another Member State.

&. Under the system laid down by regulation No 3, the objectives pursued
by the Treaty and by the regulation itself did not justify the refusal of
the reimbursement of social security comtributions to a person who could
claim the benefit of such reimbursement under the national legislation
of a Member State”.

C33¢c— Case 109/76 (Mrs Blottner v. the board of the Niewwe Algemene

20

Bedrijfsvereniging, Amsterdam), Judgment of the Cowrt of Justice of
9 June 1977.

In these proceedings, which concerned the vefusal by a Netherlands institution
to pay an invalidity pension to a German national who had been employed
in the Netherlands from 1928 to 1940, and then returned to Germany, where
she had worked until 1946, and where, after having ceased all professional
or trade activities, she suffered an accident in 1973 as a vesult of which she
became disabled, the question asked was whether, for the purpose of investiga-
ting the rights of the person concerned, account had to be taken of the legisiation
(of type B) of a Member State to which the applicant had been subject but
which was no longer in force, as the legislation now tn force was of type A,

Having regard to the aims set out in article 51 of the Treaty, the Court of Justice
considered that the expression “existing or future”, in the context of the laws,
regulations, statutory provisions and all other implementing measures com-
prising the Community coordination measures should not be interpreted in
such a way as to exclude provisions which had once been in force but which
were no longer in force at the time the Community Regulations were adopted
(in this Case, see also C 213b and C 243a).

— Annex V I 8 of regulation 1408/71, amended by the Treaty of
Accession, (OJEC L 73, 27 March 1972) explains that, with regard to the
United Kingdom, the regulation does not apply to the provisions of United
Kingdom legislation designed to give effect to a social security agreement
concluded between the United Kingdom and another State.

With regard to the provisions concerning the attendance allowance, these
apply to persons coming under the regulation under the conditions set out
in Annex V I 6.

14 a



IIT-77

21

22

23

24

C 34

C 35

25

14 b

— Industrial agreements are excluded from the scope of the regula-
tion whether or not they have been the subject of a decision of the public
authorities making them compulsory or extending their application
(R 1408/71, art. 1-)).

— However, this exclusion may at any time be lifted by a Member
State with regard to industrial agreements serving to put into effect an
insurance obligation resulting from legislative or regulatory texts or setting
up a scheme the administration of which is carried out by the same
institution as that which administers the social security schemes mentioned
above (R 140871, art. 1 letter j), amended by the Act of Accession —
Annex IX).

— The statement in notified by the Member State concerned to the
President of the Council of the European Communities with an indication
of the date of entry into force and is published in the Official Journal of
the European Communities (R 1408/71 art. 1 letter §) and art. 96).

— Referring to the provisions mentioned under No 24, the French
government, in a statement notified to the Council in letter of 23 March
1973, has brought into the scope of the regulation the unemployment
insurance scheme set up by a collective agreement of 31 December 1958
approved in application of order 59-129 of 7 January 1959 and extended
by order 67-580 of 13 July 1967 (SRMC R 1408/71 art. 1 subpara. §), third
and fourth sentences). This statement was published in the O] EC L 90
of 6 April 1973.

— The exclusiton of industrial schemes from the regulation is founded
on the impossibility of achieving their coordination at present at community
level. But the Council and Member States are aware of the importance which
certain of these schemes could have for migrant workers and they have asked
the Commission to undertake a thovough study of the problem which this co-
ovdination would pose and the solutions which might be enmvisaged, and to
present the results of this study to the Council.

It is also considered desirvable for the governments of Member States to examine
what measures might be taken to promote the coordination of these schemes
as far as possible at national level.

— Although they ave not contained within the scope of the regulation,
industrial agreements may not include any discviminatory provisions based
on nationality between nationals of Member States, because of the provisions
of article 9 of EC regulation 1612/68 of 15 October 1968 (O] EC 19 October
1968) on free movement of workers within the Community (c.f. ERER 1408]71
ad. art. 1).

— The application of the provisions described above should not have
the effect of removing from the scope of the revised regulation any schemes
to which regulation No 3 was applied (R 1408/71 art. 1 letter 7)).
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B — Declarations of Member States concerning the scope
of the regulation

— In order to determine the real scope of the regulation, Member
States must list the legislations, schemes, minimum retirement benefits
and benefits for dependent children of recipients of pensions and for orphans
covered by the Community coordination (R 1408/71 art. 5).

— These lists should be contained in official statements sent to the
President of the Council of the European Communities with an indication
of their date of entry into force, and are published in the Official Journal
of the Communities (R 1408/71, art. 5 and art. 96).

See O] EC C 12, 24 March 1973 Statements and modifications of
OJ EC C 59, 24 July 1973 statements of the original Member
OJ EC C 84, 12 October 1973 States
(amendment)

OJ EC C 16, 20 February 1974
OJ EC C 70, 18 June 1974

(amendment)
OJ EC C 34, 11 February 1977
OJ EC C 43, 18 June 1973 Statements and modifications of
OJ EC C 70, 18 June 1974 statements of the new Member States

OJECC 147,26 November 1974
O] EC C 245, 25 October 1975
OJ EC C 89, 14 April 1977
O] EC C 105, 3 May 1977

It is relevant to add a specification of a temporary nature, inserted as an
addendum to the Treaty of Accession, concerning the conditions in Ireland
for free concessions in relation to the unemployment insurance scheme and
to non contributory pension schemes for old age, widows, orphans and
blind persons. For a maximum period of five years as from the first date
of validity in Ireland of this regulation. Ireland may reserve the granting
of such benefits solely for persons residing on Irish territory on condition
that the benefits in question come under the authority of a system of
legislation relative to sections of social security mentioned in article 4,
para. 1, and that during the said period, equality of treatment be guaranteed
in Ireland for nationals of the original Member States and of the other
new Member States, as well as for refugees and stateless persons (art. 133
and Annex VII of the Act relating to conditions of accession and the
adaptation of Treaties: O] EC 1. 73, 27 March 1972).

— These lists of legislations, schemes and benefits arve mot exclusive
in character (SRMC R 1408[71 ad art. 5).

14 ¢
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C 37

C 38

— Under the previous system, the legislations to which the regulation
was to apply were, under article 3 of regulation No 3, defined in an Annex
(Annex B). Regulation 1408/71 adopted a more flexible formula. Under
article § of this regulation, the definition of the various legislations must be
made by means of Statements by Member States.

In the Minutes of the Council appear two statements concerning
(Mm 19 May 1971, 552/1]71 — Soc. 60 rev. 1):

C 38-1— the possible conclusion of a convention based on the Community
regulations for the benefit of nationals of Surinam and the Netherlands Antilles
if these parts of the Kingdom of the Netherlands so wish;

C 38-2 — the application of the provisions of the regulation to the French
overseas territories.

C38a— Case 35|77 (Elisabeth Beerens v. Rijksdienst voor Arbeidsvoor-

14 d

ziening), Judgment of the Court of Justice EC of 29 November 1977.

This case concerned the question whether the Dutch laws velating to social
assistance which apply to workers who are unemployed allow of reliance
on article 69 of regulation 140871, and whether benefits provided under those
laws are unemployment benefits, allowing the bemeficiary to transfer the rights
of the person concerned to unemployment benefits to another Member State
(Belgium) where such benefits are indeed social security bemefits (on the
points in dispute, see C 361 ¢ below).

In its reply the Court of Justice EC, while recalling that social and medical
assistance was excluded from the scope of application of regulation 1408]71,
stated that article & of that regulation provided that “the Member States shall
specify the legislation and schemes referred to in article 4 (1) and (2) .

in declarations to be notified and published in accordance with article 96”
In the Netherlands declaration (O] C 12 of 24 March 1973; cf. 27 above)
the “Wet Werkloosheidsvoorziening” was listed under Heading “(d) Unemploy-
ment benefits”. This was the law under which the person concerned had
recetved unemployment benefits in the Netherlands.

The Court of Justice EC therefore found that “the fact that a national law or
regulation had not been specified in the declarations rveferved to in article 5
of the regulation was not of itself proof that that law or regulation did not fall
within the field of application of the said vegulation, on the other hand, the
fact that a Member State had specified a law in its declaration must be accepted
as proof that the benefits granted on the basis of that law were social security
benefits within the meaning of vegulation 1408/71”.

In dts Judgment of 29 November 1977 the Court therefore ruled as follows:

“The fact that a Member State has specified a law in its declavation under
article 5 of regulation 1408[71 must be accepted as proof that the benefits
granted on the basis of that law ave social security benefits within the meaning
of the said regulation.”
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SECTION III — APPLICATION OF THE REGULATIONS AND OF IN-

28

29

30

C 39

TERNATIONAL SOCIAL SECURITY CONVENTIONS
RESPECTIVELY

Present regulations: R 1408/71 art. 1 (%), art. 6, 7, 8, 96, Annex
II, amended by the Treaty of Accession
O] ECL 73 of 27 March 1972, by R 1392/74
OJ EC L 152 of 8 June 1974, by R 1209/74
O] ECL 138 of 26 May 1976, and by R
2595/77, O] EC L 302 of 26 November 1977
R 57472, Art. 4, 5, Annex 5, amended by
R 878/73, O] EC L 86 of 31 March 1973

Corresponding text

of abrogated regulations: R 3, art. 5, 6, 7, 54, Annex D
R 4, art. 6, R 36, art. 4
Court of Justice EC: Case 82/72, 187/73
A — Social security conventions which the regulation
replaces

— The regulation in principle replaces the provisions of conventions
adopted either exclusively between two or more Member States or between
two or more Member States and one or more other States as long as they
do not cover cases in the solution of which an institution of one of these
latter States has to play a part (R 1408/71 art. 6).

— “Social Security Convention” means any bilateral or multilateral
instrument between two or more Member States or between Member States
and other States in the domain of social security for all or some of the
branches and schemes to which the regulation applies (R 1408/71 art. 1 (%)).

— In accordance with the principles set out above, the provisions
of the implementation regulation (R 574/72) replace those of the arrange-
ments for the implementation of the conventions referred to in No 28.
They also replace the texts for the implementation of social security
conventions which are not affected by the regulation {(c.f. No 32-3) but
only to the extent that these are not implementation provisions for bilateral
conventions maintained in force (provisions inserted in Annex 5 of regula-
tion 574/72) (R 574/72 art. b).

— The provisions referred to above are similar to those set out in article 5
of regulation No 3, article 6 of regulation No 4 and article 4 of regulation No 36
respectively.

On this matter, tn case No 82[72 (MCJ Walder v. Bestuur der Sociale Ver-
zekeringsbank Amsterdam), the Court of Justice EC pronounced on 7 June
1973 that regulations No 3 and 140871, in relation to the persons to which
they apply, replaced the social security conventions between Member States
which are not mentioned in articles 6 and 7 and in Annexes D and II of these
regulations respectively, even if the application of these conventions would
mean benefits superior to those in the said regulations for the person entitled
to receive them.

15
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B — International provisions not affected by the regulation

31 — The provisions of the regulation do not affect the obligations
imposed by the Conventions adopted by the International Labour Organ-
ization where these have been ratified and have entered into force, nor by
the European Interim Agreements of 11 December 1953 concluded between
the Member States of the Council of Europe (R 1408/71 art. 7).

C 40 — The European Interim A greements will later be replaced, in velations
between the contracting parties, by the European Social Security Convention
adopted by the Committee of Ministers on 10 March 1972 and opened for
signature by Member States of the Council on 1 December 1972.

This Convention entered into force on 1 March 1977 after having been ratified
by three countries (Austria, Luxembourg and Turkey).

C40a— In a decision of 28 May 1974 (Case 187|73, Odette Callemeyn v.
Etat Belge) the Court of Justice specified that, “in the framework of both ifs
personal and material application, regulation 1408/71 is applicable in prefe-
rence to the interim European Agreement of 11 Decenber 1953 concerning soctal
securvity schemes velating to old age, the handicapped or to survivors... to the
extent that this regulation is move favourable than the said Agreement to the
person so entitled”.

32 — The following also remain applicable:

32-1 — the Agreement of July 1950 (revised on 13 February 1961) con-
cerning the Social Security of Rhine Boatmen;

32-2 — the European Convention of 9 July 1956 concerning the Social
Security of Workers in International Transport;

32-3 — the provisions of the social security conventions referred to in
Annex II to regulation 1408/71 as amended by the Treaty of Accession
and by regulations 1392/74 and 2595/77. Statements on the inclusions
of these provisions were written into the minutes of the Council (statements
from Belgium, Italy and France).

33 — In consequence, the implementing texts of bilateral conventions
maintained in force remain applicable in as far as these provisions are
included in Annex V to Regulation 574/72 as amended by Regulations 878/73
and 1209/76 (Regulation 574/72, Article 5 and 120(2)).

C 41 — These may be implementation provisions not only from administrative
arvangements but also possibly from basic comventions which may not have
been inserted tn Ammex II of regulation 1408|71 because their subject cor-
responds to that of the implementation regulation and not to that of the regu-
lation (ERER 574[72).

16



C 42

C 43

C 44

34

C 45

C 46

C 47

— The preceding provisions arve the same, subject to editorial variations,
as the provisions contained in article 6, subparas. 1, 2, 3 of regulation No 3
and article 6 of regulation No 4 respectively.

— The provisions of article 4, subparas. 4 and 5, of regulation No 36
have become unnecessary because of the inclusion of frontier workers in the
scope of regulation 1408/71.

— Annex I1 of regulation 1408[71 and Annex § of regulation 574/72
corrvespond to Annex D of regulation No 3 and Annex 6 of regulation No 4
respectively.

C — Conclusion of conventions between Member States

—_ It is open to Member States to conclude, as necessary, conventions
or agreements based on the principles and the spirit of the regulation.
These conventions must be notified to the President of the Council and
published in the Official Journal of the Communities.

Depending on whether they are social security conventions or implemen-
tation provisions, these texts must be referred to in Annex II of regulation
1408/71 or Annex 5 of regulation 574/72 (R 1408/71 art. 8, 96; R 574/72
art. 120).

— The adoption of these provisions has led the Commission to stress
that this manner of proceeding does not permit the achievement of provisions
which are uniformly applied to all workers. It has recalled in this connexion
that the provisions in bilateral agreements cannot be interpreted by the Court
of Justice of the Communities, whose terms of reference are limited to Community
provisions (SRMC R 1408/71 art. 8).

— Avticle 8 of regulation 140871 simply reproduces the provisions
of article 7 of regulation No 3.

— Member States’ ability to conclude new agreements is thus main-
tained “as long as these arve supplementary agreements intended to govern
the implementation of the regulation. These new agreements should be referred
to in Anmex II (see above No 32-3) and will only enter into force after their
insertion in that Annex” (ERER 1408/71).

17



CHAPTER III

APPLICATION IN TIME

SECTION I — ENTRY INTO FORCE OF THE NEW REGULATIONS

35

36

37

38

Present regulations: R 1408/71 art. 99, amended by Treaty
of Accession O] EC L 73/27 March 1971
and by R 2864/72 art. 2 O] EC L 306 of
31 December 1972
R 574/72 art. 121 and 122, amended by
R 878/73 art. 20J ECL 86 of 31 March 1973

— EEC regulations 1408/71 and 574/72 came into force for the
original Member States on 1 October 1972 (R 1408/71 art. 99; R 574/72
art. 122).

— These two regulations and all the amendments made to them for
implementation purposes came into force for all Member States of the
enlarged Community on 1 April 1973 (Annex to Treaty of and R 2864
art. 2; R 878/73 art. 2).

— Annexes to the regulations can be amended by a further regulation
of the Council on the proposal of the Commission, at the request of the
Member States concerned and after the opinion of the Administrative
Commission has been obtained (R 1408/71 art. 95; R 57472 art. 121).

Regulations 1408/71 and 574/72 abrogate EEC regulations No 3,
No 4 and No 36 (R 1408/71 art. 99).

SECTION II — TRANSITIONAL PROVISIONS

39

18

Present regulations: R 1408/71 art. 94, amended by the Treaty
of Accession O] EC L 73, 27 March 1972
R 575/72 art. 118, amended by R 878/73
OJ EC L 86 of 31 March 1973

Corresponding text

of abrogated regulations: R 3 art. 53

R 36 art. 24
Administrative Comm’n: Decision No 43
Courd oF Jostice EC: Coses 32/H, 0/#8

— The regulations give no entitlement for a period prior to the date
of their entry into force in the territory of the Member State concerned
(R 1408/71 art. 94 para. 1, amended by the Treaty of Accession).
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C 48

41

42
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— However, account may be taken, for the determination of entitle-
ment under the new regulations, of any periods of insurance, residence or
employment completed under the legislation of a Member State and of
any contingency occurring before the date of entry into force of the said
regulations in the territory of that State (R 1408/71, art. 94, para. 2, 3,
amended by the Treaty of Accession).

— The provisions appearing under Nos 38 fo 40 take in and extend
the scope of the corresponding provisions of article 53 of regulation No 3.

— Benefits not awarded or suspended for considerations of nationality
or residence may be awarded or resumed with effect from the dates of entry
into force indicated under Nos 35 and 36 respectively, unless the entitle-
ments of the person concerned have already been settled by means of a
capital payment. Pensions, allowances or benefits for orphans previously
awarded may also be reviewed in the same conditions (R 1408/71, art. 94,
para. 4, 5, amended by the Treaty of Accession).

— Claims for the award, resumption or review must be submitted
within a period of two years. Otherwise entitlement will take effect not
at the date of entry into force of the regulations in the territory of the
Member State concerned, but at that of the claim, provided that this is
neither expired nor time-barred (R 1408/71, art. 94, para. 6, 7, amended
by the Treaty of Accession).

C48a— In Case 32/76 (Mys. Alfonsa Saieva v. La Caisse de Compensation

des Allocations Famaliales for the mining industry of the Charleroi and Basse-
Sambre coalfields), the Court of Justice, in a judgment of 13 Oclober 1976,
ruled as follows:

“Article 94, pava. & of vegulation (EEC) 1408[71 must be interpreted as
meaning that the competent institution of a Member State is not entitled to
substitute itself for an insured person with regard to the review of the rights
which that person acquirved befove the regulation came into force.”

This Case concerned the child of an Italian worker who had died in Belgium
as a vesult of an accident at work. Family allowances provided by Belgian
legislation to that child pursuant to article 42, para. § of regulation (EEC) 3
were stopped on 1 October 1972, the date on which regulation 1408|711 entered
into force. The Belgian institution had considered that, in accordance with
article 78, para. 2, b), 1) of that new vegulation, the Italian institution was
henceforth vesponsible for providing family benefits as the Italian worker
concerned had completed an insurance period of five years, two months and
four weeks in Italy.

The Court of Justice did not accept that line of argument as it considered
that article 94, para. 5 of vegulation 1408]71 did not entitle the competent
institution of a Member State to substitute itself for an insured person with
regard to the review of the vights which that person had acquived before the
regulation came into force. See also C 397-1.
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43 — The submission of a claim for invalidity, retirement or survivor’s
pension after the entry into force of the regulation must entail a review, in
accordance with this regulation, of any benefit previously awarded for the
same contingency before its entry into force (R 574/72, art. 118, para. 2).

C49 — The provisions appearing under No 42 constitute a tramsposition
of the inlerpretative Decision No 43 of the Administrative Commission
(O] EC 4, March 1963) adopted under regulations 3 and 4. These provisions
are designed to combine the procedures for the calculation of pensions, as the
conditions requirved by the legislations to which the worker has been subject
are met, with the application of the transitional provisions referred to under
Nos 40 and 41, according to which pensions awarded before the entry into
force of the regulation are reviewed only at the request of the persons concerned,
and taking effect depending on the date of the request (ERER 5§74/72 ad art. 118).

4 — Claims for pensions or allowances submitted before the date of
entry into force of the regulation but which at that date had not been the
subject of an award give rise to a double award (R 574/72, art. 118, para. 1,
amended by R 878/73):

44-1 — For the period prior to the date of entry into force of the regulation,
regulation No 3 or conventions in force between the Member States con-
cerned are applied.

44-2 — The award operates in accordance with the provisions of regulation
1408/71 for the period after the date of entry into force.
44-3 — The person concerned continues to receive the amount calculated

in application of the provisions referred to under 43-1 whenever this amount
is higher than that calculated in application of the provisions referred to
under 43-2.
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— In its original wording, article 118 of regulation 574[72 excluded
the maintenance of the amount of the pension awarded for the period prior to
1 October 1972 in accordance with the provisions of regulation No 3, even if
this was higher than the amount resulting from an award operated in accordance
with the provisions of regulation 1408[71. The application of this provision
could therefore have results contrary to the principle of maintenance of accrued
entitlement and did not agree with the terms of article 94, para. 6 of regulation
1408/71.

The new wovding of article 118-1 of regulation 57472 confirms the maintenance
of accrued entitlement and also cowples wp with the provisions of article 94,
para. & of regulation 140871 according to which persons whose pension has
been awarded before 1 October 1972 under rvegulation No 3 may opt between
maintaining this pension or having it reviewed in application of the provisions
of the new regulation.

In addition, account had to be taken of the fact that, up to 1 April 1973, the
award of entitlement to pension acquived under the legislations of two of the
new Member States or one of the new Member States and one of the original
Member States was governed by bilateral conventions and not by the provisions
of regulation No 3.

Avticle 118-1 (new) inserted by vegulation 878]73 is designed to remedy these
problems by enabling the persons concerned, whose entitlement relates to a
contingency which has occurved either before 1 October 1972 or before
1 April 1973, and whose claim for a pension or allowance has not been awarded
before ome or other of these dates, to benefit for the period after those dates from
the most favourable solution, i.e. either a pension based on the provisions of
regulation No 3 or bilateral conventions, or a pension established in accordance
with the provisions of regulatton 1408/71 (ERER 878/73).

— It is understood that benefits granted in accordance with regulation
No 3 which turn out to be higher than those resulting from the application of
regulation 140871 will not be reduced, in application of the principle of main-
tenance of accrued entitlement (SRMC R 1408|71 ad art. 94).

— Transitional measures are also laid down with regard to compensation
for sclerogenic pneumoconiosis and in velation to family benefits. These
measures are described under Nos 431, 568 and 572 respectively.
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C 62a— In case 10/78 (Tayeb Belbouab v. Bundesknappschaft), the Court

20b

of Justice EC recorded, in the grounds for a Judgment delivered on 12 October
1978, that article 94 (2) of vegulation 1408/71 clearly implied that rights
acquived were rvecognised and protected in the framework of Community
Regulations on social security for migrant workers once they had been acquived
by a migrant worker within the meaning of that regulation, i.e. a national
of a Member State.

The Court therefore ruled as follows:

“Avticles 2 (1) and 94 (2) of regulation (EEC) 140871 read in conjunciton
with one another are to be interpreted as guaranteeing that all insurance periods
and all periods of employment or rvesidence completed under the legislation
of a Member State before the entry into force of that regulation shall be taken
into comsideration for the purpose of determining the acquisition of rights in
accordance with its provisions subject to the condition that the migrant worker
was a national of one of the Member States when the periods were completed.”

For the points at issue, see C 22 above.
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TITLE 1I

Guiding principles and technical organs of coordination

CHAPTER IV

EQUALITY OF TREATMENT

SECTION I — GENERAL PRINCIPLES

45

46

C 53

C 54

Present regulations: R 1408/71, art. 1, ), i), art. 3; Annex VI,
as amended by the Treaty of Accession and
by R 1392/74, O] EC L 152 of 8 June 1974

Corresponding text

of abrogated regulations: R 3, art. 6, para. 4 and art. 8

Court of Justice EC: Case 79/76

A — Definitions

— For the application of the regulation, the terms “residence” and
“stay” denote habitual residence and temporary stay respectively (R 1408/71,
art. 1, ) and 7)).

B — Entitlement under legislation of Member States

— Persons to whom the regulation apply receive equality of treatment
under the legislation of all Member States under the same conditions as
nationals of the latter. However, this principle is subject to two reservations
(R 1408/71, art. 3, para. 1):

46-1 — The persons concerned must reside in the territory of a Member
State;

46-2 — The principle of equality of treatment is applicable subject to
provisions contained in the regulation.

— Except for the veservation indicated in 45-2, the principle of equality
of treatment is expressed in similar terms to those tn article 8 of Regulation
No 3.

— The deletion of the condition of residence tn the territory of a Member
State had been ewvisaged in the first proposed revision of the regulation.
The deletion of this restriction would have permitied the export of benefits
to the territory of non-member States to the extent that the internal legislation
of each Member State comsidered so laid down for the nationals of each of
these States (ERER 1408]71).
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Cs55 — This restriction was kept in the final text of the regulation because
the payment of pensions and allowances to beneficiaries residing in the tervitory
of non-member States is not uniformly allowed by all legislations (some exclude
any payment of these benefits or portions of these bemefits for beneficiaries
residing abroad ov make payment abroad subject to a mnationality condition)
and so inequality of treatment could result between beneficiaries of pensions
under the legislation of Member States (SRMC R 140871 ad art. 3 a)).

C 5§66 — However, the representatives of Member States on the Council stated
that they were “willing to examine the possibility of taking the necessary steps
to pay pensions and allowances due under their legislation to all persoms to
whom the regulation applies, even if they reside in the territory of a non-member
State” (SRMC R 1408/71 ad art. 3 a)).

The Belgian government stated, however, that following a vecent examination
of this problem it could not consider taking such steps for the time being
(SRMC R 1408/71 ad art. 3 b)).

Cs57 — The reservation inserted in article 3 subpara. 1 of regulation 1408|71
concerning the possible application of special provisions contained in the
regulation 1s in vesponse to the concern to “dissipate any ambiguity with regard
to the relationship between the gemeral principle and certain special provisions
of the regulation”.

According to the explanation of the reasons for the proposed regulation, “these
are essentially provisions which make the consideration of periods of employ-
ment completed in other countries for the acquisition of entitlement to unemploy-
ment benefit under the legislation of a Member State subject to the condition
that the unemployed person has been subject to this legislation during the course
of his last employment (except in the case of frontier or seasonal workers unem-
ployed in the couniry of residence at the end of the season); such a condition
s not required by Belgian legislation which gives benefit to all unemployed
persons of Belgian nationality who have last been employed abroad, but the
full application of this legislation to all the nationals of the other Member
States becoming unemployed in their territory cannot be considered”. (ERER R
1408]71.)

Cé67a— Case 79]76 (Carlo Fossi v. Bundesknappschaft, Bochum), Judgment
by the Court of [ustice of the EC of 31 March 1977.

In accordance with article 177 of the Treaty the Court of Justice of the EC
was requested to interpret article 8 of regulation No 3 and article 3 (1) of
regulation 1408/71 in proceedings about entitlement under German legislation
to a pension for total incapacity for work of an Italian national residing in
Italy who had worked, from 1 June 1942 to 1 July 1943, in a mine in the
Sudetenland, a territory which had, at that time been a part of the former German
Reich.
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The German miners’ fund had awarded him an invalidity pension and then
suspended payment of the pension in pursuance of a provision of German
legislation on social insurance for miners (art. 106 (1) of the RKG) to the
effect the pension was suspended as long as the bemeficiary resided outside
the territorial scope of the competent German legislation.

The question was whether an Italian lWving in Italy who at no time lived or
worked in the territory of the Federal Republic of Germany or of West Berlin
was to be treated, by virtue of article 8 of vegulation No 3 and article 3 (1) of
regulation 1408|171, on the same footing as a German national when applying
article 108-c) of the RKG which allowed, under certain conditions, the relevant
benefits to be paid to Germans residing abroad.

The problem was whether the benefits provided under article 108-c) of the
RKG fell within the scope of regulations Nos 3 and 1408[71 as legislation
on social security, and if so, whether the award of such a benefit to a worker
who was a national of another Community Member State was not subject to
a condition of vesidence in the present territory of the Federal Republic of
Germany, while the payment of the benefits in question to German nationals
was of a discretionary naturve wheve such nations resided abroad.

After vecalling that legislation which conferved on the beneficiaries a legaily
defined position which involved no individual and discretionary assessment
of needs or personal circumstances came in principle, within the field of social
security within the meaning of article 51 of the Treaty and of regulations
Nos 3 and 1408]71, the Court of Justice nevertheless considered that the benefits
in question were not to be regarded as in the nature of social security. This
decision was based on two comsiderations, one concerning German law, the
other velating to Community law.

With reference to German law, it should be noted that the competent insurance
institutions with which the persons referred fto in the provision in question
had been insured no longer existed or were situated outside the tervitory of
the Federal Republic of Germany, that the purpose of the German legislation
in question was to alleviate certain situations which had arisen out of evemts
connected with the National Socialist régime and the Second World War,
and, finally, that the payment of the benefits in question was of a discretionary
nature where such nationals were residing abroad.

The reservation contained in Annex G I A 2 to Regulation No 3 and in
Annex V C 1-b) to regulation 1408|71, which expressly stated that the payment
of benefits in respect of periods completed outside the Federal Republic of
Germany should be subject fo certain conditions when those entitled to them
rvesided outside that territory (cf 67 below).

The Court of Justice therefore ruled as follows:

“Article 8 of regulation No 3 and article 3 (1) of regulation (EEC) 1408/71
do not apply to benefits of the kind laid down in paragraph 108-c) of the
Reichsknappschafigesetz by reason of tnsurance periods completed before 1946
outside the territory of the Federal Republic of Germany and of West Berlin.
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47 — Annex V I 9 to regulation 1408/71 (amended by Annex to the
Treaty of Accession — OJ EC L 73 27 March 1972) states, with regard to
the United Kingdom, that, whenever the legislation of that country so
requires for the purpose of obtaining entitlement to benefit, a national of a
Member State born in a non-member State is regarded as being a national
of the United Kingdom born in a non-member State.

In addition, with regard to the territory of Gibraltar, for the purpose of
the decree on non-contributory social security benefits and unemployment
insurance, any person to whom the regulation is applicable is considered
to be domiciled in Gibraltar if he resides in a Member State (R 1408/71
Annex V I amended by regulation 1392/74 (O] No L 152 of 8 June, 1974).

C67b— “Within the scope of application of regulation 1408]71 Avticle 7 of
the Treaty, as implemented by Article 48 of the Treaty and Article 3, (1) of
that Regulation, is divectly applicable in Member States.” These provisions,
which prohibit all forms of discvimination on the grounds of nationality “do not
prohibit — though they do not vequire — the treatment by the institutions of
Member States of corvesponding facts occurring in another Member State
as equivalent to facts which, if they occur on the national territory, constitute
a ground for the loss or suspension of the right to cash benefits; the decision
on this matter is for the national authovities, provided that it applies without
regard to nationality and that those facts ave not described in such a way that
they lead in fact to discrimination against nationals of the other Member
States.” (Court of Justice EC, Case 1[78 (Patrick Christopher Kenny v.
Insurance Officer), Judgment of 28 June 1978).

By this Judgment, the Court of Justice EC confirmed the refusal of a British
institution to award cash benefits for sickness ov incapacity for work to a
citizen of Iveland who was subject to the National Insurance Act because he
usually vesided, and was employed, itn the United Kingdom, on the grounds
that those benefits were in vespect of hospital treatment received while he was
serving a term of imprisonment while in Iveland. Article 49, (1) b) of the
National Insurance Act in the version then in force provided that “except where
regulations otherwise provide, a person shall be disqualified for receiving any
benefit... for any period during which that person... is undergoing imprison-
ment or detention in legal custody”.

This confirmed that a national court of law could, pursuant to Community Law,
treat imprisonment ov detention in legal custody in another Member State as
imprisonment ov detention in the United Kingdom as a reason for the loss or
suspension of benefits provided for under the National Insurance Act.

C — Right of Jelection and eligibility to social security
organs of institutions

48 — The principle of equality of treatment also applies with regard
to the right to vote of the persons concerned on the organs of social security
institutions. But this does not affect the provisions of national legislation
concerning eligibility and methods of appointing persons concerned to
these organs (R 1408/71, art. 3, para. 2).

23



IvV-79

C 58

C 59

49 -

C 60

50

C 61

24

— It has however been understood that this provision would be examined
again by the Council on the basis of a proposal by the Commission to be sub-
mitted within two years with effect from the date of entry into force of the regu-
lation (SRMC R 1408/71 ad art. 3, para. 2).

— Under the abrogated regulations these matters were the subject of
article 6, para. 4 of regulation No 3. According to this article, these matters
were reserved for the legislative domain of each of the Member States.

D — Rights under the provisions of social security
conventions

— The principle of equality of treatment for the benefit of persons
covered by the regulation applies with regard to the provisions of social
security conventions maintained in force and to those which may be con-
cluded between two or more Member States on the basis of the principles
and spirit of the regulation; these provisions are referred to in Annex II A.
as amended by the Treaty of Accession and by Regulations Nos 1392/74,
1209/76 and 2595(77.

— Thus the provisions of the international conventions mentioned above
can benefit all the persons covered by the regulation who find themselves in the
stituations referred to in those provisions, whether or not the scope of those provi-
stons 1s limited to nationals of the two contracting parties (ERER 1408(71).

— However, by way of exception to the principle of equality of
treatment, the benefit of certain provisions of social security provisions
maintained in force is not extended to all the persons to whom the regulation
applies. The provisions concerned are referred to in Annex II B of the
regulation (R 1408/71, art. 3, para. 3).

— This reservation is intended “to exclude in particulay bilateral provi-
sions governing matters other than those of the regulation in particular provisions
relating to times of war the application of which to persons other than those for
whom they were adopted would raise innumerable difficulties” (ERER 1408[71).
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SECTION II — ADMISSION TO VOLUNTARY OR OPTIONAL CONTINUED

51

C 62

C 63

INSURANCE

Present regulations: R 1408/71 art. 9
R 574/72 art. 6 and Annex 10 as amended
by R 878/73 O] EC L 86 of 31 March 1973,
R 139274 O] EC L 152 of 8 June 1974,
R 1209/76 O] EC L 138 of 26 May 1976,
R 2595/77 O] EC L 302 of 26 Novem-

ber 1977
Corresponding text
of abrogated regulations: R 3, Article 9
R 4, Article 7
Court of Justice EC: Case 43/75
Form used: E 201

— For admission to voluntary or optional continued insurance :

51-1 — a condition of residence in the territory of a Member State cannot
be put forward against persons who have formerly been subject to the
legislation of that State and who reside in the territory of another Member
State (R 1408/71, art. 9, para. 1).

51-2 — insurance or residence periods completed under the legislation of
any Member State may be taken into consideration as far as necessary
(R 1408/71, art. 9, para. 2, amended by R 2864/72).

— The amendment brought about by vegulation 2864/72 was requived
by the special features of Danish legislation: residence periods, completed in
Denmark may be taken into consideration for admission to voluniary or optional
continued insurance in another Membey State.

— The application of the rule set out in 51-2 is not subject to the worker
having completed an insurance period in the Member State wheve he requests
admisston to voluntary insurance.
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C63a— Case 93|76 (Fernand Liégeois v. Belgian Office National des

24b

Pensions pour Travaillewrs Salariés), Judgmeni of the Court of Justice of
the EC of 16 March 1977.

This Case concerned the interpretation of article 9 (2) of regulation 1408(71
in the action on the right of a Belgian national to have periods of study treated
as periods of employment, which is, in certain conditions, allowed under Belgian
legislation.

The person concerned had studied in Belgium from 1950 to 1954, in France
from 1954 to 1956 and in the United States from 1960 to 1963. After com-
pleting his military service in Belgium in 1957, he had worked in France
from 1958 to 1960 and in 1964 and 1965, and then in the United States until
1971, since when he worked in Belgium. He wanted to buy in periods of
study from the competant Belgian institution in pursuance of the Belgian
Royal Decree of 21 December 1967. The Belgian institution rejected this
request on the ground that ome of the requirements of the relevant Belgian
legislation had not been fulfilled, namely, the pursuit, immediately after the
period of study, of an occupation in which he was subject to Belgian law on
old-age and survivors’ pensions for employed persons.

Having regard, in particular, to the fact that:

— Article 9 (2) of regulation 1408(71 provides that “Where the legislation
of a Member State, admission to voluntary or optional comtinued insurance
is conditional wpon completion of insurance periods, any such periods completed
under the legisiation of anmother Member State shall be taken into account,
to the extent vequived, as if they were completed under the legislation of the
first State”;

— despite the variations in the versions in the different languages of article 9
both as to the distinction between voluntary insurance and optional insurance
and as to the concept of continued insurance, the Article showed a clear intention
to cover every type of insurance imcorporating a voluntary element, and it
mattered lttle whether there was any continuance of existing insurance or not;

— treating periods of study as periods of employment was devoid of purpose
unless it gave those concerned the benefit of insurance for the periods in question
subject to their paying contributions prescribed by the national legislation;

the Court of Justice ruled as follows:

“The expression voluntary or optional combinued insurance appearing in
article 9 (2) of regulation (EEC) No 140871 covers assimilation to periods
of employment for the purposes of insurance for perzods of study whether there
is any continuance of existing imsurance or not”.
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. 53

54

C 64

C 65

C 66

11-76

— Where there are several voluntary. or optional continued insurance
schemes in the same Member State, the conditions for which are met by

- the person concerned,; although he has not been subject to compulsory

insurance in one of these schemes by virtue of his last employment, admission

- to voluntary or optional continued insurance may be granted to him in the

scheme prescribed by the legislation of the Member State-concerned or,
otherwise, in the scheme of his choosing (R 574/72, art. 6 para. 1).

— “The institutions or organizations appointed by the competent
authorities in each Member State for the application of the preceding pro-
visions are indicated in Annex 10 of Regulation No 574/72 (R 574/72, art. 4).
é&v?cl‘xe); 10 heys bfen amended by Regulations Nos 878/73, 1392/74 == 1209/76,
—_ In order to benefit from the provisions-described under No 51-2,
the person concerned must submit to the institution of the Member State
concerned a declaration drawn up on form E 201 by the institution or institu-
tions which apply legislation under which the periods of insurance or residence
have been completed (R 574/72, art. 6, para. 2, amended by R 878/73).

— Danish legislation, in some branches, takes “periods of residence”
into consideration.

— The conditions for admission to voluntary insurance were formerly
set out in article 9 of regulation No 3 and in article 7 of regulation No 4.

— Article 9 of regulation 1408/71 (cf. No 1) takes in the principle
set out wn article 9 of regulation No 3 but deletes two important restrictions: it is
no longer required that the worker should reside in the country from which he
is seeking insurance, nor that he cannot be admitted to compulsory insurance
because of the legislation of the country of employment.

The practical scope of the new provisions is broad, bearing in mind that several
legislations authorize workers rvesiding abroad to belong to voluntary insurance
schemes, even where they are in compulsory insurance in the country where
they are employed. The new provisions will also enable workers who cease paid
employment and whose last insurance periods have been completed abroad
to belong to the voluntary or optional continued insurance scheme of their
country by invoking these periods (ERER 1408/71).
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ce67 — The provisions of article 6 of regulation 574/72 described under Nos 52
and 54 correspond to those of article 7 of regulation No 4, subject to editorial
simplifications and adaptations taking account of the fact that the last com-
pulsorily applicable legislation is not necessarily that of the last country of
employment and that article 9 of regulation 1408/71 is not limited, as was
article 9 of reguiation No 3, to admission to voluntary or optional continued
insurance under the legislation of the country of residence (ERER 574[72).

C 68 — . See Chapter V Section 111 for determination of the applicable legisia-
tion with regard to voluntary or optional continued insurance.

SECTION III — EXEMPTION FROM THE RESIDENCE CONDITION

Present regulations: R 1408/71 art. 10 and Annex V amended
by the Treaty of Accession O] EC L 73 of
27 March 1972 and by R 1209/76 O] EC
L 138 of 26 May 1976

Corresponding text

of abrogated regulations: R 3 art. 10 ) /
EC Court of Justice: Case 51/73, 110/73, 24/74, 17/75, &3/, 5’}/?(’/ 109/
55 — The general principle is stated of exemption from the residence

condition in national legislation.

Subject to the special provisions of the regulation (health treatment, unem-
ployment benefit and award of pensions or allowances), all cash benefits
for invalidity, retirement or survivors, accident at work, allowances and
occupational disease benefits, and death grants, acquired under the legislation
of one or more Member States, cannot in any way be affected by the fact
that the beneficiary resides in the territory of a Member State other than
that of the debtor institution (R 1408/71, art. 10 para. 1).

56 — This rule also applies to capital benefits granted, in case of re-
marriage, to widows who were entitled to a widow’s pension or allowance
(R 1408/71, art. 10 para. 1).

5 a — Points 15 and 16 added to Annex V-I to Regulation No 1408/71 by
Regulation No 1209/76 specify that for the purpose of applying Article 10
of Regulation No 1408/71:

— the attendance allowance granted to a worker under United Kingdom
legislation shall be regarded as an invalidity benefit;

— beneficiaries of a benefit due under United Kingdom legislation who are
staying in the territory of another Member State shall be considered, for
the period of their stay, as resident in the territory of that other Member
State.
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— Notwithstanding the provisions described under No 55, accidents
and occupational diseases occurring outside the territory of the Federal
Republic of Germany, together with the periods completed outside that
territory, do not give rise, or give rise only under certain conditions, to
payment of benefit where the recipients reside outside the territory of the
Federal Republic of Germany (R 1408/71 Annex V, amended by the Treaty
of Accession C 1, letter 2)).

C68a— Case 79/76 (Carlo Fossi v. Bundesknappschaft, Bochum), Judg-

C 69

c70

C71

C 71a —

ment by the Court of Justice of the EC of 31 March 1977.

Referving, in particular, to the provisions outlined in No 57, the Court of
Justice ruled as follows:

“Article 8 of regulation No 3 and article 3 (1) of regulation (EEC) 1408/71
do not apply to benefits of the kind laid down in paragraph 108-c) of the
Reichsknappschafigesetz by reason of insurance periods completed before 1945
outside the territory of the Federal Republic of Germany and of West Berlin”,

On this Case, see also C 57a.

—_ Article 10 of regulation 1408/71 takes in and gives general application
to the principle set out in article 10 of regulation No 3 so that all benefits,
pensions, allowances and death grants acquived under the legislation of one
or more Member States cannot in any way be affected by the fact that the bene-
ficiary rvesides in the territory of a Member State other than that of the debtor
institution.

— The reference made in No 66 fo “special provisions of the regu-
lation” does not in fact constitute a restriction but an explanation designed
to avoid all ambiguity with regard to the relationship established between the
general exemption from the residence condition and the special provisions laying
down that health treatment or unemployment benefits are provided under the
legislation of the country where the beneficiary vesides or stays, and the special
provisions on the award of pensions or allowances in cases where the worker
has been subject to several legislations (ERER 1408/71).

— Thus all the benefits previously referved to in Annex E of regulation
No 3 are in future payable in the various countries of the Community: Belgian
pensions as regards the part corresponding to years of employment during
which the beneficiary is regarded, in the absence of insurance periods, as having
completed a full working life; French allowance for elderly employed persons;
part of pensions under the Luxembourg scheme for private employees corres-
ponding to periods of employment prior to the entry into force of the scheme;
transitional benefits under general vetivement insurance in the Netherlands...
(EMPR 1408/71).

Irrespective of the Case outlined in C 68a, the implementation of
article 10 of regulation No 3 and of article 10 of regulation 1408/71 has given
rise to judgments by the Court of Justice of the European Communities (cf.
C71-1,C 71-2,C 71-3, C 71-4, C 71-5).
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C 71-1 — Case 51|73 of 7 November 1973 (Bestuur der Sociale Verzerkings-
bank, Amsterdam, v. Dame B. Smieja). In this case the Court of Justice
specified that “..... the expression in view of the laws of one or several Member
States appearing in articie 10, para. 1, of regulation No 3, and the expression
..... by virtue of the legislation of one or of several Membrr States... appearing
in article 10, para. 1, of EEC regulation 1408[71, are concerned with national
legislative provisions, due account having been taken of the application of
the arrangements for community rights and especially the principle of non-
discrimination between nationals of other Member States”.

The word “acquirved” which appears in article 10, § 1 of regulations Nos 3 and
1408/71 should be understood here to mean that the protection insured by this
provision extends fo the advantages vesulting from individual schemes of national
entitlement, and which ave passed on by means of an increase in the level of
the benefit which would otherwise vevert fo the beneficiary.

C 71-2 — Case 110[73 of 10 October 1973, Fiege v. Caisse végionale d’as-
surance maladie de Strasbourg (Regional Office for Sickness Benefits, Stras-
bourg).

In this case concerning a German national who had been covered successively
by social insurance schemes in Germany, France and Algeria, and who had
obtained, as from 1 November 1962, a disability pension from an Algerian

Payment Office, the Court of Justice of the European Communities gave judgment
that:

“Amnnex A of Regulation No 3, in its original wording, indicates that entitlements
acquived in Algeria before 19 January 1965 by a migrant worker must be
honoured by French institutions.

The fact that such vights may have been recognized by an Algerian Payment
Office before 19 January 1965 does not release the French institutions from
their obligations even if application for transfer has only been made to those
institutions after the bringing into force of Regulation 109/65.

A migrant worker having resided on French tervitory as defined in Annex A of
Regulation No 3 before 19 January 1975 is justified in submitting his request
for a pension to the last French institution with which he had previously been
registered” .

This judgment may be compared with the judgments in Cases 675, 25 June 1975,
Ulrich Horst v. Bundesknappschaft, Bochum (C 276a) and 112]75 — Auguste
Hirardin v. Caisse régionale d’ assurance maladie du Novd-Est, Nancy (C 2765b).

C 71-3 — Case 2474 of 9 October 1974 (Giuseppina Biason v. Caisse régionale
d&’assurance maladie de Paris). “An insured person, the holder of a disability
sickness pension acquived by virtue of his paid employment in a single Member
State where he was residing, and receiving because of this pension a supplemen-
tary benefit (in this particular case it was in fact the supplementary benefit from
the national trust fund established in France by the Act of 30 June 1956; see
C 30-6 above), retains this bemefit in the case of transfer of residence to the
territory of another Member State, so long as this benefit comes within the sphere
of Regulation No 3, and this remains valid even if this supplementary benefit
is reserved by national law only for persons residing on national territory”.
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C 71-4 — In Case 1775 (Antonio Anselmetti v. Caisse de compensation des
allocations familiales de l'industrie charbonniére, Belgium) the EC Court of
Justice Judgment of 25 June 1975 specifies that Articles 10 and 42 of Regu-
lation No 3 include: “Migrant workers who are the beneficiaries of what is
termed in Belgium ‘invalidity allowance’ according to the strict wording of
Article 53, of the Belgian Law of 9 August 1963 concerning sickness/invalidity
insurance veferred to in Annex F to such Regulation No 3" (see also C 269-1
and C 392-1).

C 71-5 — In Case 87|76, Walter Bozzone v. Belgian Office de Sécurité Sociale
&'Outre-Mer — Court of Justice ruling of 31 March 1977.

In this action, in which an Italian worker who vesided in Italy appealed against
the decision of a Belgian social security institution’s refusal to grant him
tnvalidity benefits in vespect of insurance periods he had completed in the
former Belgian Congo, now the Republic of Zaire, the following two questions
were asked as to whether:

1. a worker employed in an associated territory and at the time covered by
specific legislation issued by one of the Member States with vegard to this
territory was to be comnsidered as a worker who is or was covered by the
legislation of one or more Member States within the meaning of article 2,
para. 1, of vegulation 1408[71, and

2. the waiving of vesidence clauses for in the first sentence of article 10, para. 1,
of regulation 140871 was applicable to a recipient of bemefits acquired
in respect of gainful employment exercised exclusively in an associated
tervitory when such recipient, who was a national of a Member State,
resided in the tervitory of a Member State other than that which was respon-
sible for payment of the relevant benefits.

The answer to the first question may be found in C 33a above.

The Belgian institution had based its refusal to grant benefit on the ground
that, under the competent national legislation, the relevant benefits weve awarded
only to persons who actually and usually vesided in Belgium or in a former
Belgian colony. That was not the case here, as the applicant resided in Italy.

In reply to this question, and having regard to the fact that the Regulation
did not contain any provisions derogating from the first sentence of article 10,
para. 1, of regulation 1408(71 in cases such as this, the Court of Justice ruled as
follows:

“In the absence of express provisions to the contrary, the waiving of residence
clauses provided for in the first subparagraph of article 10, parva. 1, of Regula-
tion (EEC) No 1408]71 applies to the situation of a recipient of benefits
guaranteed by the legislation of a Member State in vespect of employment
exclusively in a territory which had at that time a special velationship with
a Member State, when such recipient, who is a national of a Member State,
resides in the territory of a Member State other than that which is responsible for
payment of the social security bemefits in vespect of employment in the said
territory”.

27



I11-77

58 — Although the legislation of a Member State may make reim-
bursement of contributions subject to the condition that the person con-
cerned has ceased to be covered by compulsory insurance, this condition
is not deemed to be met while the person is covered, as a worker, by com-
pulsory insurance under another legislation (R 1408/71 art. 10 para. 2).

crn — This rule is designed to prevent reimbursement of contributions, as
laid down by certain legislations for workers who cease to be covered by com-
pulsory insurance, to persons who later are subject, still as workers, to the
legisiation of another Member State. Such reimbursement would present
an obstacle to the aggregation of insurance periods corresponding to these
contributions with insurance periods completed in other Member States for
the purpose of awarding benefit at the time the risk materializes (ERER
1408/71).

C72a— In Case 104[76 (Gerda Jansen v. Landesversicherungsanstali Rhein-
provinz), judgment of 5 May 1977, the Court of Justice had stated that the
speczﬂc rule in arbicle 10, para. 2, of regulation 140871, which provided that

“where under the legzslatwn of a Member State reimbursement of contributions
s conditional upon the person concerned having ceased to be subject to com-
pulsory insurance, this condition shall not be considered satisfied as long as
the person concerned is subject to compulsory tmsurance as a worker undeyr
the legislation of Member State”, must remain limited to the period covered
by that Regulation. The action on the reimbursement of contributions related
to a period before the entry into force of regulation 1408[71 and came within
the ambit of Regulation (EEC) No 3. (On this Case, see also C 33b).

SECTION IV — REVALORIZATION OF BENEFITS
Present regulation: R 1408/71 art. 11

59 — All benefits due under a legislation, in accordance with the regu-
lation, may be revalorized to the extent and under the conditions laid
down by that legislation (R 1408/71 art. 11).

CcC73 — This rule did not appear in regulation No 3. It is thus a new pro-
vision which does however confirm a curvent practice.
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SECTION V — OVERLAP OF BENEFITS

60

Present regulations: R 1408/71 art. 12
R 574/72 art. 7 to 10, amended by
R 878/73 O] EC L 86 of 31 March 1973
and by R 1209/76 O] EC L 138 of

26 May 1976
Corresponding text
of repealed regulations: R 3 art. 11
R 4 art. 8 to 10
EC Court of Justice: Case 34/69, 130/73, 184/73, 22/77, 7576
Administrative Commission: No 78

A — Definitions

— “Benefits”, “pensions” and “allowances”.

These terms include, together with benefits, pensions and allowances as
such, all elements due from public funds, revalorization increases or sup-
plementary allowances, capital benefits replacing pensions or allowances
and payments made by way of reimbursement of contributions (R 1408/71
art. 1 letter £)).

C73a — According to the Judgment of 27 November 1973 of the Court of

61

Justice of the European Communities tn Case 130/73 (widow Magdalena
Vandeweghe et Solange Verhelle v. Berufsgenossenschaft fiiv die chemische
Industrie Heidelberg) the provisions of Regulation No 1408/71 must be under-
stood as meaning that the words “income” and “pension” include the lump-sum
indemnity to be paid to the widow in the case of re-marriage, but do not include
the death grant.

B — Principle of non-overlap of benefits

— The regulation cannot have the effect of conferring or maintaining
entitlement to several benefits of the same nature relating to the same
period of compulsory insurance except with regard to invalidity, retirement,
death (pensions) or occupational disease benefits awarded by the institu-
tions of two or more Member States under the conditions laid down by the
regulation (R 1408/71, art. 12, para. 1).
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C73b

63

64

C ¢

1-75

— The application of reduction, suspension or withdrawal clauses
laid down in the legislation of a Member State in case of overlap of one
benefit with other social security benefits or other income is extended to
benefits or incomes acquired or obtained under the legislation or in the
territory of another Member State, except where these are benefits of the
same kind for invalidity, retirement, death (pensions) or occupational
diseases awarded by the institutions of several Member States in accordance
with the provisions of the regulation (R 1408/71 art. 12, para. 2).

For the implementation of these provisions for Danish, Irish and British legislations,
disability, old age and widows’ pensions are considered as benefits of the same
nature (R 1408 /71, Annex V B II, E 6, I 13, addition made by R 1392 /74).

— The provisions outlined in No 62 (2nd para.) have been added by
regulation 1392 /74 to take into account special features of Danish, Irish and
British laws.

Since the age of retirement varies according to the countries, and their regulations
for preventing overlap differ, it became necessary to avoid a situation where
the coordination of national legislations might involve a reallocation of the
responsibility for cash benefits and a reduction of advantages given to widows
or to the disabled which were not intended by those who originally drew up
the regulations.

The modifications brought about by regulation 1392 /74 tend to avoid these
anomalies (ERER 1392 /74).

— Reduction, suspension or withdrawal clauses applicable in a
Member State in case of undertaking paid employment may be used against
a recipient of invalidity benefit or early retirement benefit even if the
person concerned is employed in the territory of another Member State
(R 1408/71 art. 12 para. 3).

— The application of the principle of non-over lap cannot, however,
have the effect of reducing benefit below a certain minimum. While this
principle involves the reduction or suspension of several benefits granted
under the legislations of various Member States, each of them cannot be
reduced or suspended for an amount greater than that obtained by dividing
the amount subject to reduction or suspension by the number of benefits
to which the recipient is entitled (R 574/72 art. 7 para. 1 a)).

— The words “amount subject to reduction or suspension” should be
interpreted as being the amount which would not be paid if strict application
were made of the provisions of article 12 para. 2 and 3 of Regulation 1408/71
(AC Decision No 78 of 22 February 1973, O] EC C 75 of 19 September 1973
replacing decision No 31 — OJ EC 17 February 1961 adopted wnder regu-
lations Nos 3 and 4).
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C75

65

66

c76

Ccr

c78

30

— The provisions appearing under No 64 corvespond to the text of
article 9 (1) of regulation No 4. They aim to avoid the situation where the
application of national rules against overlapping might result in megative
conflicts of entitlement.

— Where a Netherlands institution, which is called upon under
national legislation to pay an invalidity pension, is also obliged to participate
in responsibility for an occupational disease benefit awarded under the
legislation of another Member State, this invalidity pension is reduced
by the amount due to the institution responsible for paying the occupational
disease benefit (R 1408/71 art. 12 para. 4).

— The application of the non-overlap principle in the eventuality
of entitlement under the legislation of several Member States is dealt with
by special rules relating to:

66-1 — invalidity, retirement and death (pensions) benefits (R 574/72
art. 7) (c.f. below Nos 320 to 323);

66-2 — maternity benefits (R 574/72 art. 8 modified by R 878/73 OJ
EC L 86 31 March 1973) (c.f. below No 142);

66-3 — death grants (R 574/72 art. 9) (c.f. below No 507);

66-4 — family allowances (R 1408/71 art. 76; R 574/72 art. 10 amended
by R 878/73) (c.f. below Nos 583 to 589).

— The provisions of article 12 of regulation 1408/71 relating to non-
overlapping of benefits ure similar to those of article 11 of regulation No 3
except with regard to overlap of a normal retirement pension or a survivor's
pension with paid employment.

— Reduction, suspension or withdrawal clauses, in case of undertaking
paid employment, are from now on limited, where the paid employment is
undertaken in another country, to tnvalidity benefit or early retirement benefit.
“These clauses will thus no longer be applicable to normal retirement pensions
and survivor pensions the recipients of which are in paid employment in
another country, since such clauses are gewerally laid down in consideration
of the situation in the national employment market and their application
requires checks which are in practice tmpossible to make where the employment
is tn foreign territory” (ERER 1408(71).

— The provisions referved to under No 65 have had to be adopted in
order to enable non-overlap clauses to operate, bearing in mind the special
features of Netherlands legislation.
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— The combination of provisions against overlapping laid down by
the legislations of the Member States and Community provisions against
overlapping (R No 3, art. 11 and R 140871, art. 11) has given vise to numerous
problems of interpretation with which the Court of Justice EC has dealt in
the following Judgments:

C 79-1 — Court of Justice of the European Communities — Case 3479 of
10 December 1969 (Mrs. Jeanne Duffi v. Caisse d’assurance vieillesse de
travailleurs de Parts):

The reduction or suspension clauses set out by the legislation of a Member
State in case of overlap of one benefit with other social security benefits cannot
be used under article 11, para. 2 of vegulation No 3 against insured persons
except to the extent that they ave in veceipt of bemefits acquived thanks to the
application of the said regulation. Apart from such a case, “this type of
limitation cannot be justified since it would have the effect of placing the
worker in a situation less favourable than that which, in the absence of the
regulations, would arise from the application of national law or individual
conventions concluded between Member States”.

C 79-2 — Court of Justice of the European Communities — Case 184]73,
15 May 1974 ( Bestuur van de Niewwe Algemene Bedrijfsvereniging Amsterdam
v. HW. Kaufman).

Considering that the provision against overlapping laid down in article 11 (2)
of regulation No 3 was, “in the light of articles 48 to 51 of the Treaty, the
counterweight to the advantages which vegulations Nos 3 and 4 procure for
workers by enabling them to claim benefit simultaneously under the social
secuvity laws of several Member States, and its purpose is to prevent them
deriving from that claim advantages which the national legislation considers
excessive”, the Court of Justice ruled as follows:

“1. A provision of national law intended to forbid the simultaneous receipt
of sickness benefit and benefit from insurance against incapacity to work
constitutes a provision for suspension or reduction within the meaning of
article 11 (2) of regulation No 3.

2. The expression “benefits acquived under a scheme in another Member
State” cannot be limited merely to the case where the provision against over-
lapping is expressed in terms covering all benefits in general, whether acquirved
under the scheme in other Member States or under that of the State concerned.

3. The expression “benefits acquired under a scheme in another Member
State” can only mean the amount actwally paid as assimilated benefit.”
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C 79-3 — Case 23|77 (Giovanni Nasells v. Caisse auxiliaire d’assurance
maladie-invalidité), Judgment of 14 March 1978.

The dispute concerned the calculation by a Belgian institution of the invalidity
pension payable to an Italian national who was the plaintiff in the main action,
who had worked in Italy and in Belgium and who had obtained invalidity
benefits payable by the insurance institutions of both countries. The Belgian
institution, relying on the rules against the overlapping of benefits laid down
by its national legislation (law of 9 August 1963, art. 70 (2)), reduced with
retroactive effect the amount of the pension which it had previously awarded
to the person concerned without availing of articles 27 and 28 of regulation No 3
on the grounds that the person concerned had been awarded, in Italy, a pro-vata
invalidity pension pursuant to an agreement between Italy and Belgium.

Referring back to Judgments delivered in earlier cases, and in particular of
6 December 1973 in case 14073 (Mancuso) (cf. C 210 a below) and of
15 May 1974 in case 154/73 (Kaufmann) (cf. C 79-2 above), the Court of
Justice ruled as follows:

“1. Consideration of the provisions of regulation No 3 shows that none of
them precludes the application of benefits acquived by wvirtue of national
legislation alone of national rules against the overlapping of benefits.

2. Article 9 (2) of vegulation No 4 applies only when the benefit in question
has been awarded through the application of the processes of aggregation and
apportionment.”

In the grounds for its Judgment, the Court of Justice had, in particular,
recorded that articles 11 (2), 27 and 28 of regulation No 3 and article 9 (2)
of regulation No 4 should be applied only to pensions acquived pursuant to
the aggregation and apportionment laid down by those regulations.

C 79-4 — Court of Justice of the European Communities: Case 22|77 (Belgian
Fonds National de Retraite des Ouvriers Mineurs v. Giovanni Mura and
Case 37|77 — Fernando Greco v. Belgian Fonds National de Retraite des
Ouvriers Mineurs), judgments of 13 October 1977.

The facts of these cases are identical to those of Cases 62[76 (Strehl) and 112[76
(Manzoni) (cf C-256b below}. The persons concerned arve Italian nationals
who worked, respectively, as a miner in France and Belgium (Case 27[77)
and as a building worker in Italy and as a miner in Belgium (Case 37[77).

In both cases, the competent Belgian institution had applied the national rules
against the overlapping of benefits (art. 23, para. 1) of the Royal Decree of
19 November 1970), and deducted the amount of the Italian and French pen-
stons, awarded by the institutions of those countries, from the Belgian pension
(to which the persons concerned were entitled on the basis of insurance periods
completed in Belgium).

The national courts which referred these cases to the Court of Justice wanted
to know wheiher the reductions of pensions effecied were valid not only with
regard to Article 46, para. 3 of regulation 1408/71, as in Cases 62[76 (Strehl)
and 112]76 (Manzoni), but also with reference to article 12 of regulation
1408/71 authorizing the overlapping of benefits in respect of invalidity, old age,
death (pensions) or occupational disease which are awarded by the institutions
of two or more Member States in conditions laid down by the regulation.
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In the first case (Case 22[77, Mura), the Court was requested to rule on whether
“article 12 of regulation (EEC) No 1408{71 authorizing the overlapping
of benefits (must) take precedence over national rules against overlapping
in cases in which the Community provisions result in a migrant worker being
placed in a more favourable position than a non-migrant worker”.

In the second case (Case 37[77, Greco), the question put was somewhat different.
It was worded as follows: “is article 12, para. 2 of regulation (EEC) No 1408/71
compatible with the reduction of an invalidity pension granted by a Member
State under article 46, para. 1 on the ground that similar benefits are awarded
by the competent institution of another Member State, where such reduction
is effected on the basis of provisions of the internal law of the first Member
State?”

In judgments of 13 October 1977, the Court of Justice gave an identical veply
to both of these questions, when it ruled that “So long as a worker is receiving
a pension by virtue of national legislation alone, the provisions of regulation
1408/71 do not prevent the national legislation, including the national rules
against the overlapping of benefits, from being applied to him in ils entivety,
provided that if the application of such national legislation proves less favour-
able than the application of the rules regarding aggregation and apportionment
those rules must, by virtue of article 46, para. 1 of regulation 140871, be
applied.”

This ruling was based on the following grounds:

— Article 46, para. 3 is incompatible with article 51 of the Treaty to
the extent to which it imposes a limitation on benefits acquired in different
Member States by a reduction in the amount of the benefit acquived under
national legislation alone (restatement of the judgment in Case 24[75, Petront).

— It follows, in the sitwation outlined above, that the provisions of
article 46, para. 3 are not applicable and that, where that is the case, the second
sentence of article 12, para. 2, which derogates from the national provisions
against overlapping, is also applicable.

—_— When the second sentence of article 12, para 2 is not applicable, the
first sentence applies, with the consequence that national legislative provisions
for reduction, suspension or withdrawal of benefit may be invoked.

— However, it appears from article 46, para 1 that if the application
of national provisions on entitlement and calculation alone is less advantageous
for the worker than the application of the rules for aggregation and apportion-
ment, the latter must be applied.

In Case 22[75 (Mura), the Court of Justice dismissed, in its grounds for
judgment, the charge by the referring court that migrant workers obtained an
advantage over workers who had never left their own country, by pointing
out that the legal situation of these two categories of workers were not comparable,
and that any differences which might exist to the benefit of migrant workers
did not result from the interpretation of Community law but rather from the
lack of any common social security system or of any harmonization of the
existing national schemes.
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C 79-5 — Case 98/77 (Max Schaap v. Bestuur van de Bedrijfsvereniging
voor Bank- en Verzekeringswezen, Groothandel en Vrije Beroepen), Judgment
of 14 March 1978; Case 105]77 (Bestuur van de Sociale Verzekeringsbank
v. Mrs Boerboom-Kersjes), Judgment of 14 March 1978.

The point at issue in these two cases was the calculation by two Netherlands
institutions of, vespectively, an invalidity pension for a Netherlands national
who had worked, and acquived pension rights, first in Germany and then in
the Netherlands (Case 98/77), and a survivor’s pension for a Netherlands
national whose husband had completed insurance periods in the Netherlands
and in the Federal Republic of Germany (Case 105]77). These two cases
were basically analogous to Case 37[77 (Greco) (see C 79-4 above).

The Court of Justice EC therefore delivered two identical Judgments, the text
of which was identical to the [Judgment in the Greco Case, viz.

“So long as a worker is recetving a pension by virtue of national legislation
alone, the provisions of regulation 140871 do not prevent the national legislation,
including the national rules against the overlapping of benefits, from being
applied to him in its entivety, provided that if the application of such national
legislation proves less favourable than the application of the rules laid down
by article 46 of regulation 1408/71 the provisions of that article must be
applied.”

C 79-6 — Court of Justice of the European Communities; Case 75]76 (Silvana
Kaucic and Anna Maria Kaucic v. Institut National d’Assurance Maladie-
Invalidité); Judgment of 10 March 1977,

In this Case, in the framework of the scope of regulations (EEC) Nos 3 and 4,
the action concerned the vight to invalidity pensions acquired, on the one hand,
under the legislation of Member States of the EEC concurrently with those
acquired, on the other, under the legislation of a third country.

In its reply to this question, the Court of Justice of the European Communities
found, in particular that the second sentence of article 11, para. 2 of regulation
No 3 which prohibited the application fo bemeficiaries of provisions in the
legislation of @ Member State for the reduction of benefit rveferved only to cases
where benefits of the same kind were acquived in accordance with the provisions
of articles 27 and 28 of the regulation, and accordingly did not prohibit the
application of provisions for reduction where one of the benefits had been
acquired pursuant to the legislation of a third country.

On this case, see also C 213 ¢ and C 256 c.

C 79-7 — Institut national d’assurance maladie-invalidité and Union nationale
des Fédérations mutualistes neutres v. Antonio Viola.

Asin Case 83|77 (Naselli, cf. C 79-3 above) the dispute concerned the calculation,
by a Belgian institution, of an invalidity pension for an Italian national
who had worked in Italy and in Belgium, and who had been awarded, in the
latter country (Belgium), an invalidity pension in accordance with the legislation
of that country, and an Italian pension which was apportioned in accordance
with vegulation No 3.
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The question was to what extent the Belgian institution could veduce his pension
puysuant to the provisions against overlapping laid down in article 70 (2)
of the Belgian law of 9 August 1963, and, more specifically, whether for the
application of the vules against the overlapping of benefits, the pension sup-
plements for a dependent spouse and the annual supplement awarded at Christ-
mas time, provided for by the Italian legislation, were an integral part of the
invalidity pension. In other words, could the pension to which the person
concerned was entitled under Belgian legislation only be reduced not only
by the amount of the Italian basic pension but also by the amount of supplements
to that pension provided under Italian legislation?

In dts observations, the Commission took the view that for the purpose of
applying regulation No 3 benefits granted by the legislation of a Member
State to a person entitled to a pension for a dependent spouse by way of a sup-
plement payable at Christmas which were inseparable from the payment of
the pension constitute supplements within the meaning of article 1 (s) of
regulation No 3 and formed an tntegral part of the pension.

The Advocate General, on the other hand, recalled in his opinion the Court was
not competent to give a preliminary ruling on the question of eligibility under
the legisiation of a Member State for a benefit granted under the legislation
of another Member State (cf. Case 93]75, Adlerblum, C 30-8 above).

Referring to the grounds for judgment given and the Judgments delivered in
Cases 83|77 (Naseili) and 140]73 (Mancuso) (cf. C 210 a below) the Court
of Justice EC gave the following grounds:

— the restrictions veferved to in article 11 (2) of the regulation applied to
insured persons only as vegards benefits acquived by applying regulations No 3
and No 4, no provision of regulation No 3 precluded the application to benefits
acquived by virtue of national legislation alone of national rules against the
overlapping of benefits;

— applying the rules on apportioning laid down by the regulation implied
that a prior aggregation of periods completed under the legislations of various
Member States was necessary to acquive entitlement to benefit.

In a Judgment of & October 1978 the Court therefore ruled as follows:

“In applying the national rules against the overlapping of benefits, it is for
the national court to classify the supplement for a dependent spouse and the
“13th month” in accordance with the applicable national legislation, regard
being had to the rules relating to conflict of laws since the Community provisions
are not relevant.

However, if the application of the relevant national legislation is less favourable
than that of the system of aggregation and apportiomment, the latter system
must be applied.”
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— With a view fo the application of rules against overlapping, the date
to be taken into consideration for the determination of the exchange rate valid
for the calculation of the various bemefits ts laid down in Administrative

Commission Decision No 101 of 29 May 1975 (O] EC C 44 of 26 February
1976).
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CHAPTER V

DETERMINATION OF APPLICABLE LEGISLATION

— In order to avoid amy possibility of conflicting laws, the regulation,
having posed the principle of a single applicable legislation, determines for
the various contingencies which that legislation should be.

SECTION I -— GENERAL RULES

67

C 82

Present regulations: R 1408/71, art. 13
Corresponding text

of abrogated regulations: R 3, art. 12, 13

Court of Justice EC: Case 92/63, 19/67, 50/75, 102/76

—_ Normally, workers coming under the regulation can, with regard
to compulsory insurance, be subject only to the legislation of one Member
State (R 1408/71 art. 13, para. 1).

— However, this rule does not prevent Member States, other than thai
in whose territory employed persons or persons regarded as such are employed,
from applying their social security legisiation to them. It is only different
if a Member State other than that in whose territory the worker is employed
compels him to contribute to the financing of an institution which would not
provide him with any supplementary social cover for the same visk and the
same period ( Judgment C JEC Case 9263 of 9 June 1964, Dame Nonnemacher
v. Bestuur der Sociale Veraekeringsbank).

— Subject to the special provisions described below, the applicable
legislation is that:

68-1 — of the place of work, even if the worker resides in the territory
of another Member State or if the undertaking employing him has its
registered office in another Member State (R 1408/71 art. 13, para. 2, letter a));

68-2 — of the flag for workers employed on board ship, subject to what
is said below in Nos 82 to 85 (R 1408/71, art. 12, para. 2 3));

68-3 — covering the Administration employing them in the case of civil
servants and persons treated as such (R 1408/71, art. 13, para. 2, ¢)).
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69

C 83

C 84

C 85

C 86

C 87
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— Workers called up or recalled for military service in a Member
State retain their status as workers and are subject to the legislation of
that State. For the purpose of obtaining benefit from this legislation
account is taken to the extent necessary of insurance periods completed
under the legislation of any other Member State (R 1408/71, art. 13, para. 2,
d)).

— Periods of imprisonment are automatically covered by the preceding
provision (SRMC R 1408/71 ad art. 13, para 2, d)).

— The provisions of article 13 of regulation 1408[71 do not differ in
substance from those of article 12 of regulation No 3. But, under the new
provisions, the principle of a single applicable legislation is expressed in a
clearer and more precise manner than in regulation No 3.

— The interpretation of regulation No 3 had in fact shown that the
principle of a single applicable legislation, justified by very important technical
considerations, could be misunderstood in the absence of explicit provisions
(ERER 1408]71).

— Supplementary rules have had to be adopted because regulation 1408[71
also applies to seafarers and to civil servants and persons regarded as such
coming under a scheme covered by the regulation, i.e. not benefiting from special
statutory provisions.

The rules laid down above with regard to civil servants and persons treated as

such apply in particular to those serving or on a mission to another Member
State (ERER 1408/71).

— As regards the application of article 12 of regulation No 3 and
article 13 of regulation No 1408]71 (cf C 84 above), the Court of Justice of
the European Communities, apart from Case No C 92[63 described above
(under No C 82), has given the following interpretations:

C 87-1 — Case 19/67, 5 December 1967, Bestuur der Sociale Verzekeringsbank
v. Van der Vecht. “A worker who is employed in the territory of one Member
State but who rvesides in the territory of another Member State and who is
conveyed at his employer’s expense between his place of residence and his place
of employment remains subject to the legislation of the former State by virtue
of article 12 of regulation No 3 (now art. 13, para. 1 of regulation 1408/71)
even as regards that part of the journcy which takes place in the territory of
the State tn which he vesides and in which the underiaking is established,;”

“Article 12 of regulation No 3 (now art. 13 (1) of regulation 1408/71 prohsbits
a Member State other than that in whose territory a workey is employed from
applying its social security legislation to such worker where to do so would
lead to an increase in the charges borme by wage-earners or their employers,
without any corresponding supplementary protection by way of social security”.
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C 87-2 — “Article 12 of regulation No 3, according to which the worker is
subject to the legislation of the State where he is employed, is to avoid any
pluralivy or purposeless overlapping of contributions and labilities which
would vesult from the simultaneous or alternative application of several legis-
lative systems and, moreover, preventing those concerned, in the absence of
legislation applying to them, from remaining without protection in the matter
of social security. That provision, which is designed to settle conflicts of law
both positive and negative, which may arise in the field of the application of
the regulation, does mot authorize a mational insurance institution either
expressly or by implication to reduce the benefits which are due to a worker or
those entitled under him wunder national legislation alone.” (15th and
16th grounds for the judgment delivered on 25 November 1975 by the EC Court
of Justice in Case 50/75, Caisse de pension des employés privés de Luxembourg
v. Helga Massonet, widow of Weber). (On the same case, see also C 242a).

C 87-3 — Case 102[76, Judgment of 56 May 1977 (Mr H.O.A.G.M. Perenboom
v. Inspectewr der Directe Belastingen, Nijmegen.

“Pursuant both to article 12 of regulation No 3 and article 13 of vegulation
(EEC) 1408[71 the State of residence may not, pursuant to its own social
security legislation levy contributions on wages earned by the worker in vespect
of employment in another Member Stale which ave thereby subject to the soctal
security legislation of that State.

This action concerned a Dutch national who lived with his parents in Nijmegen
and who, after obtaining a secondary school leaving certificate, was employed
in Germany for 143 days in 1972. During that period of work, Mr Perenboom
had paid income tax and social security contributions in Germany in respect
of wages rveceived in that State. In 1972, principally on account of his
age (17) and his residence in the Netherlands, he fulfilled the conditions for
affilvation to the Netherlands “general insurance” scheme. The Netherlands
authorities thereupon assessed the wages earned tn Germany for the social
security contributions laid down by the gewmeral insurance scheme. For this
purpose, those authorities had assessed these earnings for contributions cor-
responding to the 217 days out of 360 during which he remained in the Nether-
lands and did not work in Germany.

In support of its ruling, the Court had, in particular, considered that:

— the fact that a worker was requived to pay, in vespect of the same earned
income, social charges arising under the application of several national
legislations, although he could be an insured person only in respect of one of
those legislations, involved the worker in payment of contributions twice over,
contrary to article 12 of regulation No 3 and article 13 of regulation 140871,

— accordingly, since the social legislation of the Member State of residence
was not applicable in respect of periods of work performed in another Member
State, the remuneration received by a worker for that work did not constitute
a basis of assessment for comtributions levied, evem partially, under thai
legislation and was exempt, therefore, from the social charges arising from its
application.
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SECTION II — SPECIAL FEATURES AND EXCEPTIONS

70

C

88

7

34

72

Present regulations: R 1408/71, art. 14 and 17, as amended by
R 2595/77, O] EC L 302 of 26 Novem-
ber 1977
R 574/72, art. 11, 12, 13, 14, 16, 20, para. 2,
and 60, para. 2, Annex 10 as amended by
R 878/73, O] EC L 86 of 31 March 1973,
R 139274, O] EC L 152 of 8 June 1974,
R 1209/76, O] EC L 138 of 26 May 1976
and R 2595/77, O] EC L 302 of 26 Novem-

ber 1977
Corresponding text
of abrogated regulations: R 3, art. 13, 14 and 15

R 4, art. 11 and 12

R 36, art. 6
Court of Justice EC: Cases 19/67, 35/70, 73/72, 13/73 and 8/75
Administrative Commission: Decision 12, 15, 87, 89, 97 and 98
Forms to be used: E 101, E 102, E 103, and E 110

A — Special rules

§ 1 — Posted workers

— This term means workers temporarily employed on behalf of
their employer in the territory of a Member State other than that of the
undertaking to which they are normally attached (R 1408/71, art. 14, para. 1,
letter a), 7)).

— Among these workers must also be included the worker who has been
engaged for employment in the Member State where the undertaking is based
or a firm shortly to be moved to the territory of a different Member State or to
a vessel flying the flag of another Member State as long as there is a close link
maintained between this undertaking and the worker during the period of his
work elsewhere (CA No 87 of 20 March 1973, O] EC No C 86 of 20 July 1974
cancelling and replacing Decision No 12 published in O ] EC No 64 of 17 Decem-
ber 1959, as amended by Decision No 110 of 16 December 1977, O] EC
No C 125 of 30 May 1978).

— Posted workers remain subject to the legislation of the country
from which they are sent, provided that the anticipated duration of the work
to be carried out on behalf of their undertaking in the new country of
employment does not exceed twelve months and that they are not sent
in replacement of other workers who have completed their period of posting
(R 1408/71, art. 14, para. 1 letter a), ¢)).

— The legislation of the habitual country of employment remains
applicable until this work is completed where this extends beyond the
twelve-month period because of unforeseen circumstances, subject to the
agreement of the competent authority or the prescribed organization in
the country of posting. This agreement cannot be given for a period
exceeding twelve months with effect from the expiry of the first period
of posting (R 1408/71, art. 14, para. 1 letter a}, #)).
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—_— However, Member States have, in a Statement recorded in the Minutes
of the Council, agreed that they are willing to grant exemptions from this rule
where the maximum extension of twelve months would not be sufficient, for
well-founded and objective reasons, to complete the work underiaken. In
such a case use would be made of the provisions of article 17 of the regulation
permitting the competent authorities of Member States to set out joinily agreed
exceptions to the provisions of articles 13 to 16 (SRMC R 1408/71 ad art. 14
para. 1, letter a), it)).

— Proof that the worker remains subject to the legislation of the
country where the undertaking has its registered office consists of a certificate
drawn up on form E 101. This certificate is issued to the worker, at his
request or that of his employer, by the competent authority of the Member
State whose legislation remains applicable. The institutions qualified to
issue certificates of posting are indicated in Annex 10 to Regulation 574/72
as amended by regulations Nos 878/73, 1392/74, 1209/76 and 2595/77. The
certificate of posting states in particular the period during which the person
concerned stays subject to the legislation of the country where the undertaking
has its registered office (R 574(72, art. 11, para. 1).

— The certificate of posting is drawn up in a simplified form in case of
postings not exceeding three months (AC No 97, 15 March 1974 published in
OJ EC No C 126 on 17 October 1974. T his cancels and veplaces decision No 15
published in O] EC No 494 on 27 December 1960).

— Authorization to extend a posting must be requested by the em-
ployer. Form E 102 should be used (R 574/72, art. 11, para. 2).

C90a — Since Article 11 of EEC Regulation No 574/72 does not lay down

C 91

a deadline by which the certificate of posting (E 101) should be issued, the
institution veferved to in No 73 above should deliver this cerfificate to the worker
satisfying the conditions laid down (cf. No 71), even if the issue of the said
certificate is vequested after the beginning of the period of posting (Administra-
tive Commission Decision No 98 of 4 February 1975 published in O] EC
C 88 of 19 April 1975).

—_— Regulation No 36 article § para. 1 contained provisions determining
the applicable legislation with regard fo a frontier worker sent by the undertaking
to which he is normally atftached to the tervitory of another Member State in
order to take employment there for a peviod which would probably not exceed
four months. These provisions have not been included in the revised regu-
lations since they have become unmecessary in view of the extemsion of regu-
lation 1408]71 to frontier workers.

35
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C

C

36

92

93

75

76

77

78

— The provisions of article 13 a) of regulation No 3 relating to posted
workers are applicable to a worker engaged by an undertaking providing for
temporary work carrying out its activity tn a Member State who, recetving his
salary from that undertaking and attached to it in particular in matters of
misconduct and dismissal, goes on behalf of that undertaking to take up a period
of work in another undertaking tn another Member State (O] EC 17 December
1970 (Case 35]70 Sarl Manpower v. Caisse primaive d’assurance maladie de
Strasbourg).

— In case 19/67 Bestuur der Sociale Verzekeringsbank v. Van der Vecht,
the Court of Justice of the European Communities ruled, in a Judgment of
5 December 1977, that:

Avrticle 13 a) of regulation No 3, in its wording prior to regulation 24/64, applies
to a worker engaged exclusively for the purpose of employment in the territory of a
Member State other than that of the establishment to which he is normally attached,
to the extent that the probable duration of his employment in the territory of the
first State does not exceed twelve months. It had also explained that article 13 a),
in the said version, meant by the words “the probable duration of his employment”
the duration of the personal employment of the worker.

Account has been taken of this interpretation in the wording of article 14 of
regulation 140871

§ 2 — Workers in International Transport

— These workers are in principle subject to the legislation of the
Member State in the territory of which the undertaking employing them
has its registered office (art. 14, para. 1 3)).

— However, by way of exception to what precedes, workers in inter-
national transport are subject to the legislation of the country:

76-1 — where the undertaking has a branch or permanent representation,
if the said workers are themselves employed by this branch or permanent
representation (R 1408/71 art. 14, para. 1 letter &), 7);

76-2 — of their residence, if they are mainly employed in the territory
of that Member State (R 1408/71, art. 14, para. 1 letter &), 47)).

— In the cases referred to in Nos 75 and 76, special provisions are
applied for membership of the German social security scheme. These
provisions are set out in article 12 of Regulation 574/72 (R 574/72 art. 12).

— For the purpose of providing benefits in case of sickness, maternity
and accidents at work, these workers are issued with a certificate drawn
up on form E 110 (R 574/72 art. 20 para. 2, 62 para. 2).
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§ 3— Workers other than those in international transport
working in the territory of several Member States

— These workers are subject to the legislation of the country of their
residence if they perform part of their work there or are attached to several
undertakings with registered offices in different Member States (R 1408/71
art. 14, para. 1, letter ¢), 7).

In other cases they are subject to the legislation of the country of the
registered office of the undertaking (R 1408/71, art. 14, para. 1, letter ¢) 41)).

— The provisions relating fo the applicable legislation for workers
other than those in international transport, performing their work in the térritory
of several Member States, rvaised juridical problems in the framework of
regulation No 3. These gave vise to the following interpretations by the Court
of Justice of the European Communities (these appear to be still valid within
the framework of regulation 1408[71 because of the similarity of the provisions
of article 13 subpara. c¢) of rvegulation No 3 and article 14 subpara. c) of
regulation 1408/71):

C 94-1— article 13, para. 1, letter c), i) of regulation No 3 (application of
the legislation of the Member State of residence) should be interpreted as
applying independently of whether the workey is in the service of one or more
employers (CJ EC 1 March 1973 — Case 73/72 Hubert Bentzinger v. Stein-
bruchs-Berufsgenossenschaft)

C 94-2 — concerming a commercial representative coming under regulation
No 3 because of national legislation, constantly making tours in a caravan
within a Member State for part of the year (in this case nine months of the
year) but whose activity also extends into the territory of another Member State
in which are the registered offices of the undertakings he represents and with
which he resumes contact outside the period of his travels, the term “vesidence”
in the sense used for determining the social security institution of registration
in article 13, para. 1, c), first paragraph, of article No 3 amended by regula-
tion 24/64 and defined in article 1, h) of the same vegulation (now article 14,
para. 1 subpara. ¢), i) and article 1, h) of regulation 1408/71) should be
understood as being the place where the person concerned has established the
permanent centre of his interests and to which he returns between trips. The
same judgment explains that the employment described above does not enter
inbo the scope of article 13, paragraph 1 of regulation No 3 (now article 14,
para. 1, letter a)-i) of regulation 140871) relating to “posted” workers (cf.
above Nos 70 to 74) (CJ EC 12 July 1973 — Case 13|73 Société Anciens
Etablissements D. Angenieux & others v. Willy Hakenberg).

36 a
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C 94-3 — “By virtue of the first sentence of article 13(1), c) (as amended)
of Regulation No 3, a worker having his permanent residence in one State
who occasionally pursues his activity in another Member State is subject to
the legislation of the State of his residence in so far as he is affiliated as a wage
earner or an assimilated worker to the social security scheme of that State. If he
is not so affiliated he is subject to the social security legislation of the Member
State in which he occasionally pursues his activity” (EC Court of Justice,
24 Jume 1975, Case 875, Caisse primaire d'assurance maladie de Selestat v.
Association du Foot-Ball Club d’Andlau).

This case concerned German musicians who vesided in the Federal Republic
of Germany and who occasionally worked in France as performing artists.
Whereas, according to the dossier, the leader of the growp was affiliated to a
recognized private fund, the position of the other musicians with regard to
German legislation on social security was unclear (see also C 307a).

— Where German legislation is applicable, under the rules set out
at paragraphs 1, 2 and 3 of this section, to a worker employed by an under-
taking or an employer whose registered office or place of business is not
situated in the territory of Germany and if that worker has no permanent
job in the territory of that country, the said legislation shall be applied as
if the worker was employed in his place of residence in the territory of
Germany. If the worker has no place of residence in Germany, German legis-
lation shall be applied as if the person concerned was employed in a place
for which the Allgemeine Ortskrankenkasse Bonn (General local sickness
insurance fund of Bonn) is competent in respect of him (R 574/72, art. 12,
as amended by R 1392/74 and R 1209/76).

— The provisions of article 12 of Regulation No 574/72, relating to the
determination of the internal tervitorial competence of the German institutions,
have been amended by Regulations Nos 1392[74 and 1209/76.

The amendments made thereto by Regulation No 1209/76 lay down the special
provisions regarding affiliation to the German social security scheme in all
the cases referred to in paragraphs 1, 2 and 3 of this section.

In the original drafting of Regulation 574/72, a second paragraph was included
in article 12 making provision for the possibility of paying contributions, should
the case arise, in the circumstances indicated in No 79, as a supplementary
insurance in Germany during the period of compulsory subjection to the legis-
lation of another Member State. This possibility was explained by the fact
that German legislation on the matter of pensions contains a special form of
voluntary insurance known as supplementary tnsurance (Hoherversicherung)
designed to give entitlement to benefils supplementary to those due under com-
pulsory insurance.

These provisions have been withdrawn as from 1 April 1973 by Regulation
1392/74. They had in fact become obsolete since the veform of voluntary
German insurance achieved by federal law on 16 October 1972 (see
C 101, a) above).
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§ 4 — Workers in frontier underiakings

— Workers employed by an undertaking straddling a frontier common
to two Member States are subject to the legislation of the State in the terri-
tory of which this undertaking has its registered office (R 1408/71, art. 14,
para. 1, d4)).

§ b— Workers posted or employed on board ship

— The rules applicable to posted workers also apply to workers
posted on board a ship registered under the flag of a Member State (R 1408/71,
art. 14, para. 2, a)).

— In the cases referred to in the preceding item, application may
be made of the special provisions set out in article 12 of regulation 574/72
concerning registration with the German social security scheme (R 574/72
art. 12, para. 1-2).

— Workers employed in territorial waters or in the port of a Member
State on board a ship registered under the flag of another Member State
are subject to the legislation of the first State if they do not form part of
the ship’s crew (R 1408/71, art. 14, para. 2, b)).

— Workers employed on board a ship registered under the flag of
a Member State and who reside in the territory of another Member State
where the undertaking employing them has its registered office are subject
to the legislation of the latter State (R 1408/71, art. 14, para. 2, ¢)).

§ 6 — Penstoners in paid employment

— Exemption from insurance permitted by the legislation of a Member
State for pensioners in paid employment is extended to pensioners whose
benefit is acquired under the legislation of another Member State provided
the person concerned does not expressly request, by applying to the
competent institution of the first Member State referred to in Annex 10 C,
para. 8, to regulation 574/72, to be subjected to the compulsory insurance
scheme (R 1408/71, art. 14, para. 3 as amended by R 2595/77).

— Apart from some changes in the wording, the original provisions of
article 14, para. 3 of regulation 1408[71 were analogous to those of article 13
of Regulation No 3. Pursuant to the amendments made by regulation 269577,
a worker who is receiving a pension under the legislation of a Member State
and who is employed in the territory of another Member State may take out
insurance cover under the legislation of the latter Member State even if that
legislation exempts pensioners from compulsory insurance.
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§ 7 — Special rules concerning service personnel of diplomatic
misstons and auxiliary staff of the European Com-
munities

— Members of the service personnel of diplomatic missions and
consular offices and private domestic staff in the service of employees
of these missions or offices are subject to the legislation of the country
of employment (R 1408/71, art. 16, para. 1).

However, those of them who are of the nationality of the accrediting
State may opt for the legislation of that State. This option may be renewed
annually (R 1408/71, art. 16, para. 2).

— The option must be excercised for the first time within three
months of engagement or entry into service and takes effect from the date
when it is exercised. Where the worker again exercises his right of option at
the end of a calendar year, the option takes effect on the first day of the
following calendar year (R 574/72, art. 13, para. 1).

— In order to exercise his right of option, the worker has only to
communicate his choice to the institution prescribed by the competent
authority of the Member State for whose legislation he has opted, and also
advise his employer. The institutions thus appointed are indicated in
Annex 10 of regulation 574/72 amended by regulations 87873, 1392/74,
1209/76 and 2595/77, they must to the extent necessary, communicate
the choice of the person concerned to other institutions of the State in
question which are responsible for the various branches of social security
(R 574/72, art. 13, para. 2).
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91 — The institution advised of the option exercised by the worker
should supply him with a certificate drawn up on form E 103 indicating
the national social security legislation to which the person concerned is
subject by reason of this option (R 574/72 art. .13 para. 3).

92 — If the option concerns German legislation, the provisions of that
legislation are applied as if the worker was employed at the place where
the German government has its seat. The competent institution for
sickness insurance is the local general sickness insurance office in Bonn,
except in case of registration with an auxiliary fund (R 574/72 art. 4, 13
para. 4 and Annex 10 B — 3 b)).

C 9%6a — The provisions referred to in Nos 87 to 92 apply to all workers, other
than officials and attached personnel mentioned in No 13 above, who are occupied
in diplomatic missions or in Consular posts or who are in the service of agents
of the missions or posts (AC No 89 of 20 March 1973, OJ EC No 86 of 20 July 1974).

C 97 — The provisions referved to above take tn the substance of the provisions
of article 14 of regulation No 3 and article 12 of regulation No 4.

In the proposed regulation submitted to the Council, it had been planned,
wn order to avoid complications at administrative level, that this right of option
could be exercised only once and that it could not have retroactive effect (ERER
1408/71). This proposal was not adopted in the final version.

93 — Auxiliary staff of the European Communities may opt between
the application of the legislation of the Member State in whose territory
they are employed and the application of the legislation of the Member
State to which they were last subject or that of the Member State of which
they are nationals. This right of option does not extend to family benefits
schemes, since the persons concerned come under a special scheme. In
any case, this right of option may be exercised only once and takes effect
from the date of entry into service (R 1408/71 art. 16 para. 3).

94 — The option must be exercised at the time of concluding the employment

contract. The procedure is the same as that laid down under Nos 90 and 91,

except that the authority authorised to conclude the engagement itself informs

the institution of the Member State whose legislation has been chosen of the

option exercised by the auxiliary staff member. Proof of the applicable legislation

is contained in a certificate drawn up on form E 103. The institutions appointed

in the various Member States to provide benefit are indicated in Annex 10 of

Regulation 574 /72, amended by R 878 /73 and by Regulation 1392 /74

1209 [% ond 015'957?)(Rg574/72, art. 4, 14). Y YR ’

95 — If the option relates to German legislation, the provisions of that
legislation are applied as if the auxiliary staff member were employed at
the place where the German government has its seat. The competent
institution with regard to sickness insurance is that indicated under No 92
(R 574/72 art. 4, 14 para. 4).
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C

C 99

C 100

C 101

98

96

— The provisions described above reproduce those of arbicle 14bis of
regulation No 3 and article 12bis of regulation No 4, with the difference,
however, that under the revised regulations and in order to avoid complications
at administrative level, the right of option gramted fo auxiliary staff of the
European Communities cannot be exercised more than once and has no retro-
active effect.

B — Possibility of exemptions through agreements

— Member States may make exceptions by agreement, for certain
workers or certain categories of workers, to the rules set out in the regulation
and described in Sections I, IT A and III of this Chapter (R 1408/71 art. 17).

— Governments of Member States should communicate to the Commission
any texts adopted between them and which may be of interest to that institution.
The Commission can then inform the Administrative Commission of them
at its meetings and supply the interested delegations with copies of the texts
concerned (SRMC R 1408/71 ad art. 17).

— Such exemption agreements may in future be used with regard to
extenston of a posting (SRMC R 1408/71 ad art. 14 para. 1, subpara. a), it)).

— The provisions described under No 96 reproduce those already set
out tn article 15 of regulation No 3.

SECTION III — RULES CONCERNING VOLUNTARY OR OPTIONAL

40

97

98

CONTINUED INSURANCE

Present regu]a,tions; R 1408 /71 art. 15, amended by Treaty of
Accession OJ EC L 73 of 27 March 1972
and by R 1392/74 of 4 June 1974, OJ EC
L 152 of 8 June 1974
— The rules contained in Sections I and II A above are not applicable
with regard to voluntary or optional continued insurance, unless for one
of the social security branches referred to in article 4 of the regulation
there is in a Member State only a voluntary insurance scheme (R 1408/71
art. 15-1 amended by the Treaty of Accession (O] EC L 73 27 March 1972)).
This domain is governed by the above provisions (nos. 51 to 54, C 62 to
C 68).

— If the application of several legislations involves overlapping
registrations with a compulsory insurance scheme and one or more voluntary
or optional continued insurance schemes, the person concerned is subject
exclusively to the compulso;y insurance scheme. (R 1408/71 art. 15 para. 2).
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9 — If the application of several legislations involves overlapping of
two or more voluntary or optional continued insurance schemes, the person
concerned can be admitted only to a single scheme: that for which he has
opted (R 1408/71 art. 75 para. 2).

100 — Where overlapping registration with voluntary or optional continued
insurance and compulsory insurance is explicitly or implicitly allowed by
the legislation of a Member State, a worker may belong to the voluntary
insurance of that State with regard to invalidity, retirement and death
(pensions) insurance even if he is compulsorily subject to the legislation
of another Member State where he resides (R 1408/71 art. 15 para. 3).

101 — EEC Regulation 1392 /74, of 4 June 1974, has rescinded article 15 § 3
of Regulation 1408 /71 (as from 19 October 1972 in communications between
Member States of the EEC in its original composition and as from 1 April 1973
for new Member States) — providing that if legislation of one Member State
included voluntary or optional insurance kept on in addition to an optional
supplementary insurance, the interested party could only be accepted for this
latter insurance.

C 101a — The provisions detailed in Nos 100 and 101 refer to the German
legislation.

With a view to giving nationals of other Member States the facility enjoyed by
German nationals, article 15 § 3 subsection 1 of Regulation 1408 /71 (No 100
above) authorises overlapping registration with one compulsory insurance scheme
in a Member State and one voluntary insurance scheme in another Member State
when such an overlap is allowed explicitly or implicitly in the second Member
State.

The restriction originally brought about by article 15 § 3 (2nd subsection) was
explained by the co-existence in German legislation of a voluntary insurance
scheme and an optional supplementary insurance scheme equally intended for
workers obliged to take out compulsory insurance. Now, the law of 16 October
1972 dealing with the reform of: pension schemes in Germany has, amongst other
things, modified its provisions relating to voluntary insurance. All persons resident
in the Federal Republic and all Germans resident abroad can voluntarily contribute
on condition that they are not already insured compulsorily.

The new law authorises the payment of voluntary contributions with retrospective
effect, backdating to 1 January 1956.

Because of the extension of voluntary insurance, it has proved possible to abandon
the restrictive provisions of article 15 § 3 subsection 2 of Regulation 1408 /71
(ERER 1392 /74).

4
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CHAPTER VI

GENERAL RULES ON AGGREGATION OF PERIODS

SECTION I — DEFINITIONS

102

C 102

103

C 103

Applicable provisions: R 1408/71 art. 1 letter #), s) and sbis)
added by the Treaty of Accession O] EC
L 73 27 March 1972 and by R 2864/72
OJ EC L 306 31 December 1972

Corresponding text
of abrogated regulations: R 3 art. 1 letter p), ¢), 7)

— The terms “insurance periods” and “employment periods” denote
on the one hand contribution periods or employment periods and credited
periods defined or admitted as insurance periods under the applicable
legislation and on the other hand periods defined or admitted as employment
periods by the legislation under which they have been completed (R 1408/71
art. 1 letter »), s)).

— The definition of these terms has been extended to cover also “credited
periods” (which were defined in vegulation No 3 in article 1, leiter v) in order
to simplify the text of the provisions relating to the aggregation of imsurance
periods by avoiding repetition of the words “or credited periods” (ERER
1408/71).

— The terms “residence periods” denotes periods defined or admitted
as such by the legislation under which they have been completed or are
considered as having been completed (R 1408/71 art. 1 letter s bis added by
the Treaty of Adherence and by R 2864/72).

— With regard to invalidity and widow’s pensions, Danish legislation
lays down that the calculation of the pensions is carried out not only on the
basis of years of actual vesidence but also on the basis of years of presumed
residence (those separating the date from which the pension is awarded from
age 67). Account should thevefore be taken of these latter years in the defi-
nition of the term “residence periods” (ERER 2864[72).

SECTION II — PERIODS WHICH MAY BE AGGREGATED

42

Applicable provisions: R 574/72 art. 15, amended by R 878/73
O] EC L 86 of 31 March 1973
R 1408/71 art. 94 para. 2, amended by
the Treaty of Accession O] EC L 73
27 March 1972

Corresponding text
of abrogated regulations: R 4 art. 13

Court of Justice Case 35/}5-
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— The provisions relating to the aggregation of periods completed under
the legislation of several Member States apply in all cases set out in the various
chapters of the regulation whenever aggregation is necessary for acquisition,
maintenance oy recovery of entitlement to benefit (SRMC of a geneval character
R 1408/71).

A — General rule on non-overlapping of periods

— Insurance or residence periods completed under the legislation
of several Member States are aggregated as long as they are not superimposed,
for the acquisition, maintenance or recovery of entitlement to benefit. This
aggregation takes place only where necessary (R 574/72 art. 15 para. 1 a),
amended by R 878/73).

— Where invalidity, retirement and death (pensions) benefits are
concerned, each institution must add together all the periods completed
for the calculation of the pensions to be awarded under para. 2 of article 46
of the regulation, except for the case where special benefits are awarded
under a special scheme or by virtue of a prescribed employment, according
to the provisions of para. 2 of article 45 of the regulation (R 574/72 art. 15
para. 1 a) amended by R 878/73).

— In this aggregation may be included insurance or residence periods
completed under the legislation of a Member State before the entry into
force of the regulation in its territory (R 1408/71 art. 94 para. 2, amended by
the Treaty of Accession).

— Residence periods completed under the legislation of a Member State
are only to be considered by the institution of another Member State for the
purpose of aggregation to the extent that the provisions of regulation 140871
referred to in article 15 of vegulation 574/72 so provide (SRMC R 878/73 ad
art. 1 item 7).

— In the application of the regulation, the term “aggregation” does
not always corvespond exactly to the operations which it covers. In fact, particu-
larly for shori-term benefits, the word does not mnecessarily imply the sum of
all the periods completed as long as they are not swperimposed,; aggregation
relates only to pertods required for obtaining entitlement. In addition, for
legislations which provide for the extinction of entitlement, aggregation operations
will concern both the duration and the date of periods completed under the
legislations of the various Member States, to the extent that the consideration
of these periods prevents the extinction of entitlemens. The word “aggregation”
which is traditional in international social security law, has been preserved to
show that the regulation is not in any way introducing a new concept into the
technigue of preserving emtitlement in course of acquisition (ERER §74]72).
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of acquisition should not be deflected from its aim in order to entail even a
partial overlapping of entitlement. For this reason it is not possible to aggregate
insurance or residence periods which are superimposed in time. Where two
such periods are superimposed, they are counted only once (ERER 574]72).

B — Order of consideration in case of coincidence or
overlap of periods completed in the various Member
States

— In case of coincidence or overlap of insurance or residence periods
completed under compulsory insurance with voluntary or optional continued
insurance periods, priority is accorded for the purpose of their consideration:

107-1 — to insurance or residence periods completed under compulsory
insurance over periods of voluntary or optional continued insurance, except
if the superimposition of the periods results from an overlap of compulsory
insurance and voluntary or optional continued insurance admitted for
invalidity, retirement and death (pensions) (see above No 100) (R 574/72
art. 15 para. 1 b), amended by R 878/73; R 1408/71 art. 15 para. 3).

107-2 — to actual insurance or residence periods over credited periods
(R 574/72 art. 15 para. 1 ¢), amended by R 878/73).

— Where the legislations of several Member States recognise the same
credited period, this is taken into consideration (R 574/72 art. 15 para. 1 4)):

108-1 — by the competent institution with which the person concerned
was last compulsorily insured before the said period;

108-2 — by the competent institution with which the person concerned was
first compulsorily insured after the period in question if, before the said
period, he was not compulsorily insured under any legislation referred to in
the regulation.

— Where insurance or residence periods have been completed at
a time which cannot be exactly determined, they are presumed not to overlap
and may therefore be taken into account to the extent necessary (R 574/72
art. 15 para. 1 letter ¢), amended by R 878/73).

—_ On the other hand, if, under the terms of a legislation, entitlement
to benefit is subject to the completion of a prescribed insurance or residence
period within a particular time span, this condition is applicable to similar
periods completed in the various Member States (R 574/72 art. 15 para. 1
letter f), ), amended by R 878/73).
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— In accordance with article 1 subpara. a) of regulation 1408/71,
credited periods recognized as insurance periods by the legislation of a Member
State must be taken into account as such by the institutions of other Member
States even if the conditions requived by the legislation of these States for crediting
periods of the same type are not met (SRMC R 57472 ad art. 15 para. 1

lefter f), i)).

—_ In case of “neutralized” insurance or residence periods, i.e. periods
which may be taken into account only for the maintenance of entitlement
in course of acquisition, the reference period required for entitlement is,
where necessary, extended by the duration of the neutralized periods to
the extent to which the said periods are contained, in whole or in part,
within the reference period (R 574/72, art. 15, para. 1, letter {), 44), amended
by R 878/73).

— Included in aggregation as insurance or residence periods are
periods completed under social security schemes to which the regulation
does not apply, from the time when they are taken into account under a
scheme to which the regulation is applicable (R 574/72, art. 15, para. 2,
amended by R 878/73).

— The above provisions corvespond to those of article 13 of regulation No 4.
But in order to avoid the controversies fo which the interpretation of this article
gave vise, the words “by employed persons” appearing after the words “insurance
periods completed” were deleted so that the expression “insurance periods
completed under the legislation of a Member State to which the regulation does
not apply” cannot exclude insurance periods completed under a legislation
applicable to non-employed persons. There are wn fact workers who have
completed what is called a mixed career in the sense that they have been successi-
vely or alternately or even concurrently employed and non-employed persons. To
the extent that periods completed under the legislation of a Member State to
which the regulation is not applicable are taken into account under legislation
of that State to which the regulation is applicable, either because there has
been internal coordination between the two legislations or because a single
legislation applies to all vesidents of the State concerned, whatever their employ-
ment status, these periods must be considered as insurance peviods to be taken
into account for the purposes of aggregation when applying the legislations
of other Member States concerned (ERER 574[72).

— The provisions of para. 3 of article 13 of regulation No 4, which set
out the special rules for aggregation of periods completed in a special scheme,
have not been included in regulation 57472 since the corresponding explanations
have alveady been brought into the last sentence of para. 2 of article 38 and
the last sentence of para. 2 of article 45 of regulation 1408[71.
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— Paragraph 5 of article 13 of regulation No 4 has not been included.
In fact these provisions concerming the comsideration, for the calculation of
benefit, of contributions relating to periods of voluntary or optional continued
insurance overlapping with periods of compulsory insurance have become
unnecessary bearing in mind the provisions of para. 3 of article 15 and of
article 46 of regulation 1408/71 and those of subpara. b) of para. 1 of article 15
of regulation 574/72.

C — Conversion of periods where these are expressed in
differing units of time

— A table of equivalence between periods of time expressed in differing
units (day, week, month, year) is set out in regulation 574/72 (R 574/72
art. 15 para. 3 letter a), b)).

— The application of these rules cannot result in the whole of the
periods completed during the course of a calendar year being taken into
consideration for a total greater than 264 days or 52 weeks or 12 months
or 4 quarters (R 574/72 art. 15 para. 3 letter b), #2)).

— Amny difficulties arising from the application of the table of equivalence
wmay be resolved within the Adwministrative Commussion (SRMC R 57472
ad art. 15 para. 3).

— The provisions of regulation 574/72 rveferved to above correspond
to those of para. 4 of article 3 of regulation No 4.

C113a — However, the Community provisions do not specify what should be
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done with any decimals that may appear after conversion.

In case 33|75 (Benito Galati v. Landesversicherungsanstalt Schwaben), the
EC Court of Justice gave the following ruling on 30 October 1975: “If an
insurance period of less than ome month completed in the Federal Republic
of Germany must, under German legislation, be treated as a whole month, an
insurance period completed in accordance with the legislation of another Member
State and which, on conversion into months for the purpose of aggregation,
produces a decimal fraction, must also be rounded up to the next highest figure
in months, in order to ensure that employed workers do not, because of emigration,
lose the vights which they have acquired in their country of origin.”
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CHAPTER VII

ADMINISTRATIVE OR CONSULTATIVE AUTHORITIES,
INSTITUTIONS AND ORGANS

SECTION I — COMMUNITY ORGANS

A — Administrative Commission for the social security
of migrant workers

Present regulations: R 1408/71 art. 1 m), art. 80 and 81
R 574/72 art. 2, 101

Corresponding text
of abrogated regulations: R 3 art. 43 and 44
R 4 art. 2

§ 1 — Composition and working methods
a) Composition

115 — The Administrative Commission consists of a governmental repre-
sentative from each Member State, assited where appropriate by technical
advisers. A representative of the Commission of the European Communities
takes part in its meetings in a consultative capacity.

It receives technical assistance from the International Labour Office and
its secretariat is provided by the Commission of the European Communities
(R 1408/71 art. 1-m), art. 80 paras. 1, 2, 4).

C 114 — The representative of the Commission of the European Communities
on the Administrative Commission may be assisted by colleagues (SRMC R
140871 ad art. 80 para. 1).

b) Working methods

116 — The constitution of the Administrative Commission is drawn up
by joint agreement of its members (R 1408/71 art. 80 para. 3).

C 1156 — The provisions of regulation 1408(71 described above take in the
provisions of article 44 of regulation No 3.

As decided by the Council tn 1959, the new regulation lays down that the
Secretariat of the Administrative Commission is provided by the Commission
of the European Communities (ERER 1408(71).

The Statutes of the Administrative Commission have been adopted by the

conditions shown above on 20 and 21 March 1973 and published in OJ EC
No C 68 on 21 August 1973.
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§ 2 — Duties of the Administrative Commission

— The Administrative Commission is responsible in particular for
dealing with any administrative or interpretative matter arising trom the
regulations or from any agreement or arrangement adopted within their
framework; arranging for the translation of all documents or requests
referring to the application of the regulations; promoting and developing
collaboration between Member States with regard to social security, health
and social services of common interest and the acceleration of the proce-
dures for the award of pensions. It brings together the elements to be
taken into consideration for the establishment of accounts of charges
between institutions and adopts these accounts annually. It may also
submit proposals to the Commission of the European Communities for
the revision of the regulations and the preparation of further regulations
(R 1408/71 art. 81; R 574/72 art. 101).

— Decisions on matters of interpretation of the regulations and
of any agreement or arrangement concluded within their framework must
be taken unammously They are given the necessary publicity (R 1408/71
art. 80 para. 3).

— The substitution of the term “dealing with” for “settling” which
appeared in article 43 of Regulation No 3 was made in order to conform to
the jurisprudence of the Court of Justice; the substitution does not in any
way reduce the competence of the Administrative Commission (SRMC R 1408(71
ad art. 81 para. a).

— Governments of Member States have pledged themselves, prior to
any appeal to the Court of Justice, to arrange for direct negotiations between
the competent authorities of the Member States concerned where a difference
arises between two or morve Member States with regard to the inferpretation
or application of the regulation. If it is a question of principle affecting
all States, the difference will be examined by the Administrative Commission
prior to any appeal to the Court of Justice (SRMC R 1408/71 ad art. 81).

— Article 81 of regulation 1408/71 gives the Administrative Commission
the same duties as those set out in article 43 of regulation No 3. However,
with vegard to financial matters it is no longer laid down that the Administrative
Commussion carries out the reimbursements to be made between the affected
institutions of Member States. All States have in fact adopted the procedure
of divect settlement in velations between themselves. However, the Administra-
trve Commission retains the right to oversee resmbursements: it has to set down
the procedures for reimbursement, bring together the elements to be taken into
consideration for the establishment of accounts and adopt the annual accounts
between the institutions concerned (ERER 1408[71).
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— The Administrative Commission may also (R 574/72, art. 2):

119-1 — draw up model certificates, declarations, statements, requests
and other documents necessary for the application of the regulations,
although it is understood that after consulting the Administrative Commis-
sion any two Member States may, by joint agreement, adopt simplified
Community or national models in relations between themselves (R 574/72
art. 2 para. 1 and SRMC R 574/72 ad art. 2 para. 1 second paragraph);

119-2 — gather information on the provisions of national legislations
included within the scope of the regulation (R 574/72 art. 2 para. 2);

119-3 — prepare guides for the use of the persons concerned (R 574/72
art. 2 para. 3).

— The provisions of regulation 574]72 described above correspond to
those of article 2 of regulation No 4.

It should be noted that fo the duties previously conferred on the Administrative
Commission are added those of promoting and developing collaboration between
Member States tn ovder, bearing in wmind the evolution of administrative
management techwiques, to speed wp the award of bemefits due, especially
pensions.

C 119a — In its decision No 72 on 1 October 1972 (OJ EC L 261 of 20 Novem-
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ber 1972) the Administrative Commission adopted 53 types of set forms
concerning various benefits and circumstances for the putting into practice of
the regulations. These models of set forms have been adapted, in view of their
use in the enlarged Community, by decision No 88 of 12 July 1973 and published
in the official journal of the Communities — No L 363 of 21 December 1973.

B — Advisory Committee for the social security of migrant
workers

Present regulations: R 1408/71 art. 82, amended by the Treaty
of Accession O] EC L 73 27 March 1972
and art. 83
R 574/72 art. 2 and 3

§ 1 — Creation, composition and working methods of the
Advisory Commitiee

— The Advisory Committee consists of titular and Deputy Members
with the following representation for each of the Member States (R 1408 /71
art. 82 § 1 amended by the Treaty of Accession and by the decision of the Council
concerned with the adaptation of acts relating to the accession of the new Member
States (OJ EC No L 2 of 1 January 1973):

— two titular representatives of the government, of which at least one
must be a member of the Administrative Commission, and one deputy;

— two titular representatives and one deputy representative of workers’
trade union organisations;

— two titular representatives and one deputy representative of employers’
organisations.
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— The members are appointed by the Council for two years. Their
period of office may be renewed. The Council attempts, when appointing
the representatives of the employers and the workers, to achieve fair
representation within the Committee of the various interested parties.
At the expiry of their term of office, the members of the Committee remain
in office until they are replaced or their appointment is renewed (R 1408/71
art. 82 paras. 2 and 3).

— The Chairmanship of the Advisory Committee is taken by a member
of the Commission of the Communities or his representative. The Chairman
does not take part in voting. The Secretariat is provided by the Commission
of the European Communities. The Committee, like the Administrative
Commission, receives technical assistance from the International Labour
Office (R 1408/71 art. 82, paras. 4, 6, 8).

— The Advisory Committee draws up its own internal standing
orders, which are submitted to the Council for approval, and meets at
least once a year when summoned by the Chairman, either on his own
initiative or at the written request of at least one-third of the members.
It may, exceptionally, decide to hear the views of any persons or represen-
tatives of organisations which have a wide experience of social security
matters (R 1408/71 art. 82 paras. 5, 6, 7).

— The Committee adopts opinions or proposals, which must be
reasoned, by absolute majority of the properly cast votes (R 1408/71
art. 82 para. 7)

— One of the important innovations of regulation 1408/71 is the creation
of an Advisory Commitiee for the Social Security of Migrant Workers within
which representatives of national organisations of workers and employers
meet alongside those of governments and the Commission of the European
Communities to examine gewmeral wmatters or questions of principle posed by
the application of the social security regulations.

The rules concerning composition and working methods of this Advisory
Commuttee are parallel to those of the Advisory Committee for the Free Movement
of Workers.

§ 2 — Duties of the Advisory Commiitee
— The Advisory Committee is qualified (R 1408/71 art. 83; R 574/72
art. 2 para. 3):

125-1 — to examine general matters or questions of principle and problems
raised by the application of the European social security regulations;

125-2 — to formulate for submission to the Administrative Commission
its opinions in the matter and any proposed revisions of the regulations.



126

127

C 121

128

C 122

II1-77

— The Advisory Committee carries out its tasks either at the request
of the Commission of the Communities, or at the request of the Administra-
tive Commission, or on its own initiative (R 1408/71 art. 83).

C — Audit Board

Present regulations: R 574/72 art. 101 and 102
Corresponding text

of abrogated regulations: R 4 art, 78 para. 4
Administrative Commission: Decision No 86

— The decisions of the Administrative Commission concerning the
mutual credit position between the institutions of the various Member
States are taken on the reasoned advice of an Audit Board, the composition
and working methods of which are laid down by the Commission (R 574/72
art. 101 para. 3).

— The Audit Board, known as the “Audit Board associated with the
Administrative Commission of the European Communities for the Social Security
of Migrant Workers”, functions under the authority of the Administrative
Commassion. Ifs methods of work and its composition are defined by Adminis-
trative Commission Decisions No 86 of 24 Sepiember 1973, O] EC C 96 of
13 November 1973 (cancelling and replacing Decision No 81 of 21 December
1960) and No 106 of 8 July 1976, O] EC C 190 of 13 August 1976. The
office of chairman is held for periods of one year by the representatives of the
Member States in the alphabetical ovder of the names of those States. The
chatrman may, in conjunction with the Secretariat, take all steps required to
solve without delay all problems within the competence of the Audit Board.
ALl the work required for the fumctioning of the Board is carried out by the
Secretariat of the Administrative Commission.

— The Audit Board is responsible for gathering the necessary data,
for undertaking calculations and for preparing any opinions, suggestions,
proposals etc. and carrying out any work, studies or missions of a financial
nature concerning the application of the regulations (R 574/72 art. 102).

— The provisions described above correspond to those set out in para. 4
of article 78 of regulation No 4. But in article 102, vegulation 574]72 gives
a detailed description of the Audit Board's purpose.

SECTION II — NATIONAL AUTHORITIES, INSTITUTIONS AND

ORGANIZATIONS

Present regulations: R 1408/71, art. 1, letter ), =), 0), ) and g),
R 574/72, art. 3 and 4 and Anmnexes 1, 2, 3
and 4, as amended by R 878/73, O] EC L 86
of 31 March 1973, by R 1209/76,
OJ EC L 138 of 26 May 1976, and by
R 2595/77, O] EC L 301 of 26 Novem-
ber 1977

Corresponding text
of abrogated regulations: R 3 art. 1, letter d), ¢), f), ), i)
R4art. 3,5
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A — Competent authorities

129 — The term “competent authorities” denotes, for each Member

State, the minister or a competent authority responsible for the social
security schemes (R 1408/71 art. 1 letter 1)).

130 — The competent authorities of each Member State are mentioned in

Annex 1 of regulation 574/72. This Annex mentioned in article 4 of R 574/72
has been amended by Regulations 878/73 (OJ EC No L 86 of 31 March 1973,
1392/74, O] EC L 152 of 8 June 1974 and 1209/76, O] EC L 138 of
26 May 1976).

B — Institutions

131 — The terms “institutions”, “competent institutions” and “institu-

tions of the place of residence or of the place of stay” denote respectively:
the organization responsible for applying the legislation, the institution
to which the person concerned belongs at the time when the claim is sub-
mitted or from which he is entitled to benefit or would be entitled to benefit,
the institution qualified to provide benefit of the place of residence or the
place of stay (R 1408/71 art. 1 letter ), 0), p)).

132 — In its Annexes 2 and 3 amended by regulations 878/73 (O] EC L 86

of 31 March 1973), 1392/74 (O] EC L 152 of 8 June 1974), 1209/76 (O] EC
L 138 of 26 May 1976) and 2595/77 (OJ EC L 302 of 26 November 1977).
Regulation 574/72 gives a list of (R 574/72 amended, art. 4) for each Member
State.

132-1 — of the competent institutions (Annex 2);

132-2 — of the institutions of the place of residence and the place of stay
(Annex 3).

133 — The term “competent State” denotes the Member State in the

territory of which is the competent institution (R 1408/71 art. 1 letter ¢)).

C — Liaison organizations

134 — Liaison organizations which may communicate directly with each

other may be appointed by the competent authorities (R 574/72 art. 3
para. 1).

135 — These liaison organizations are listed in Annex 4 of Regulation 574/72

(R 574/72 art. 4). This Annex has been amended by Regulations 878/73
(OJ EC No L 86 of 31 March 1973), 1392/74 (OJ EC No L 152 of 8 June 1974)
and 1209/76 (O] EC L 138 of 26 May 1976).

136 — Any institution or person concerned may apply to the institution

of another Member State, either directly or through the intermediary of
the liaison organizations (R 574/72 art. 3 para. 2).

C 123 — The provision appearing under No 136 does not vepresemt any

52

obstacle in the way of an institution of a Member State also approaching persons

residing or staying in the territory of another Member State (SRMC R 574/72
ad art. 3 para. 2).



PART TWO

Provisions concerning the various
categories of benefit

CHAPTER VIII

SICKNESS AND MATERNITY

SECTION I — COMMON PROVISIONS

Present regulations:

Corresponding text
of abrogated regulations:

Court of Justice EC:
Forms to be used:

R 1408/71 art. 12 to 18, amended by Treaty
of Accession O] EC L 73 27 March 1973
and by R 2864/72 O] EC L 306,
31 December 1972

R 574/72 art. 8, 16, modified by R 878/73
O] EC L 86, 31 March 1973

R 3 art. 11 to 15, 16, 17, 21
R 4 art. 11 to 13, 14, 15
R 36 art. 5

Case 14/72, 15/72, 16/72
E 104

A — Applicable legislations

§ 1 — Guiding principles

137 — The determination of entitlement rests on the two following

principles:

137-1 — Entitlement to benefit resulting from several legislations may
not overlap (R 1408/71 art. 12 para. 1 (see above No 61).

137-2 — The applicable legislation is that of the Member State in whose
territory the worker is employed at the time when the risk materialises
(R 1408/71 art. 13 para. 2 a)) (see No 68-1).
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§ 2 — Exceptions

— The second principle, however, contains certain exceptions with
regard to:

— workers employed on board ship (see No 68-2 and Nos 82 to 85);
— civil servants and persons treated as such (see No 68-3);

— posted workers (see No 70 to 74);

— workers in international transport (see Nos 75 to 78);

— workers other than those in international transport performing their
work in the territory of several Member States (see Nos 79 and 80);

— workers in frontier enterprises (see Nos 81);

— service personnel of diplomatic missions and auxiliary staff of the
European Communities (see Nos 87 to 95).

B — Aggregation of insurance, residence or employment
periods

— Account may be taken, to the extent necessary under each national
legislation, of insurance, employment or residence periods completed under
the legislation of any other Member State as long as these periods do not
overlap (R 1408/71 art. 18 para. 1 amended by the Treaty of Accession
and by R 2864/72).

— The consideration of employment or vesidence periods is explained
by the particular features of the legislations of the new Member States. Thus
Danish legislation makes the right to certain sickness and maternity benefits
subject to either a prescribed period of employment (cash benefits) or to a
stx-months residence condition for persons who have come from another country
(benefits in kind) (sec. (71) 4376 and 4550).

— This aggregation must of course bear in mind the rules set out in
Chapter VI above.

— The above provisions apply both to workers and to recipients of
pensions or allowances (ERER 1408(71).

— With regard to workers, it should be noted that the consideration of
periods completed under other legislations is no longer subject to the condition
that a period longer than one month must not have elapsed between the end
of these periods and the commencement of insurance in the new country of
registration.
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— In addition, it should be stressed that the vight to benefit under the
legislation of the new country of insurance is no longer, as laid down in
article 17 para 1 of regulation No 3, subject to the condition that the person
concerned was fit for work at the time of his registration. In fact there is no
longer any need to impose any condition other than that already vequirved by
national legislations provided that with vegard to vecruitment the persons
concerned cannot be subject to discriminatory medical criteria because of thetr
nationality (EEC Regulation No 1612/68 of 15 October 1968 O] EC 9 Octo-
ber 1968) (ERER 1408/71).

— However, with regard to seasonal workers, the aggregation of
periods is possible only if there has not been an interruption of insurance
longer than four months (R 1408/71 art. 18 para. 2).

— The preceding provision was inseried to take account of the special
features of Belgian and French legislations (ERER 1408[71).

— In three judgments issued on 16 November 1972 (Case 1472 Helmut
Heinze v. Landesversicherungsanstalt Rhein Provinz, 1572 Land Nieder-
sachsen v. Landesversicherungsanstalt Hanover; 16/72 Allgemeine Oris-
krankenkasse Hamburg v. Landesversicherungsanstalt Schleswig-Holstein),
the Court of Justice of the European Communities laid down:

Social security benefits which, without being velated to “earning capacity”
on the part of the tnsured person, are also granted to his family and are designed
principally for the purpose of healing the sick person and protecting the people
around him must be considered as sickness benefits as referved to in article 2
para. 1 a) of regulation No 3. For the purpose of obtaining entitlement to
such benefits, aggregation of insurance periods completed in the various Member
States is consequently governed by articles 16 and following of regulation
No 3:

— In order to benefit from the preceding provision, the worker
must submit to the competent institution a declaration drawn up on form
E 104 concerning the aggregation of periods: This declaration is issued
by the institution or institutions of the Member State to whose legislation he
was last subject, at the request either of the person concerned or of the
competent institution of the State in which he resides (R 574/72 art. 16).

— The expression “legislation to which the worker was last previously
subject” means that the declaration on form E 104 should list only insurance,
residence or employment periods most recently completed under legislations
other than those of the competent State, to the extent that these periods are necessary
to meet the minimum bime conditions vequived with vegard to sickness and
maternity insurance:

Given the brevity of these minimum time conditions, it is not necessary as a
general rule to reconstruct the whole of the person’s working life.
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— The declaration should, normally, be requested by the person concerned.
However, his faslure to do so may not entail loss of entitlement. It is in fact
up to the competent institution in the second place to ask for the declaration
ttself if the person concerned has not presented it (ERER 574]72).

C — Rules applicable in case of overlapping rights to
sickness or maternity benefits under the legislations
of several Member States

— Where maternity benefits are due for one person (female worker
or member of a worker’s family) under the legislation of two or more Member
States, their award is made exclusively under the terms of the legislation
of that State in the territory of which the confinement took place or, if
the confinement did not take place in the territory of one of these States,
under the legislation to which the worker (male or female) was last subject
(R 574/72 art. 8).

— The provisions described under No 142 corvespond to those of
article 21 of regulation No 3. It appeared better to place these provisions
i the implementation regulation among the “gemeral rules concerming the
application of non-overlap provisions” since they ave intended to avoid over-
lapping maternity benefits which might be due for the same person (female
worker or members of the family of a worker) under the legislation of two or
more Member States.

— If, for the same period of incapacity for work, entitlement to
sickness benefit exists under the legislations of the United Kingdom and
of Ireland, benefit is awarded, exclusively, under the legislation of the
Member State fo which the workey was last subject (R 574[72 art. 8, 2nd para-
graph added by R 878/73).

— The provision of No 143 is intended to exclude the possibility of
overlapping contrary to article 12 para. 1 of regulation 140871 between sickness
insurance cash benefits under the legislations of the United Kingdom and of
Irveland. In fact, while according to the legislations of the original Member
States entitlement to benefit with vegard to daily sickness benefit is withdrawn
at the end of a short period following cessation of registration for insurance,
this entitlement may remain for a pertod of up to 23 months under the legisla-
tions of Irveland and the United Kingdom.
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SECTION II — BENEFITS FOR WORKERS AND MEMBERS OF THEIR

144

C 135

FAMILIES

Applicable provisions: R 1408/71, art. 19 to 24, amended by
Treaty of Accession, O] EC L 73 of
27 March 1972, by R 2864/72, O] EC L 306
of 31 December 1972 and by R 2595/77,
O] EC L 302 of 26 November 1977
R 574/72, art. 17 to 25, art. 113 and 121,
amended by R 878/73, O] EC L 86 of
of 31 March 1973 and by R 1392/74,
OJ EC L 152 of 8 June 1974

Corresponding text

of abrogated regulations: R 3 art. 17 to 31
R 4 art. 14 to 23
R 36 art. 6 to 9

Court of Justice EC: Case 61/65, 75/63, 33/65, /17/#?
Administrative Commission: Decisions Nos 74, 82, 90, 92, 93, 100 and 109
Forms to be used: E 101, E 102, E 104, E 105, E 106, E 107,

E 108, E 109, E 110, E 111, E 112, E 113,
E 114, E 115, E 116, E 117, E 118

A — Persons residing in the territory of a Member State
other than the country of insurance

§ 1 — Organizations from which benefits are due

— Where he is residing in the territory of a Member State other
than the country of insurance, the worker who meets the conditions required

by the legislation of that country receives benefit in the following manner
(R 1408/71 art. 19 para. 1):

144-1 — Benefits in kind are provided to him on behalf of the insurance
institution by the institution of the place of residence in accordance with
the legislation which it applies;

144-2 — Cash benefits are those laid down in the legislation of the competent
State. They are paid either directly by the insurance institution or through
the intermediary of the institution of the place of residence.

— Among the workers who may benefit from these provisions, should
be noted in particular the inclusion of frontier workers, seasonal workers, com-
mercial rvepresentatives, persons performing their work in the territory of two
or more Member States, workers in embassies or consulates who have opted
for the application of the legislation of thesr country of origin and workers in
frontier undertakings subject to the legislation of the country where the under-
taking has its registered office, but residing and working in the neighbouring
Member State (ERER 1408/71).
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C135a — The Council acknowledged a statement from the German delegation
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reminding the members that in the German Federal Republic a law concerning
the continuity of payment of salary in the case of a worker becoming sick was
brought into force on 1 January 1970. The German delegation veserved for
itself the opportunity of analysing the provisions of article 19 of Regulation
1408/71, with respect to this law which, according to the delegation, would not
come within the realm of Social Security, but of the right to work (SRMC
14 June 1971, to article 19 § 1 subpara. a)).

— Members of the family receive benefit in the same conditions,
provided that they are not entitled in their own right to benefit under the
legislation of the State of residence (R 1408/71 art. 19 para. 2, amended
by the Treaty of Accession).

— The provisions of article 19 of regulation 140871 correspond to those
of article 17 and aviicle 20 of regulation No 3 with the addition of the basic
rules contasned in articles 6 and 7 of regulation No 36.

— However, regulation 140871 now makes it possible, in ceviain con-
tingencies, for members of the family to receive cash benefits. This is the case
under Danish legislation (cash payments for persons at home who are not in
paid employment), Irish legislation (lump-sum maternity grant) and United
Kingdom legislation (lump-sum maternity grant) (Sec. (71) 4376 and 4550).

— In a Member State where entitlement to benefit is not subject
to insurance or employment conditions, benefits granted to members of the
family are considered to be on behalf of the institution with which the worker
is insured, except if the spouse or the person in charge of the children is in
paid employment in the State of residence (R 1408/71 art. 19 para. 2 added
by R 2864/72).

— The preceding provision was added to take account of the fact that
the Danish Public Health Act of 9 June 1971 introduced a scheme applicable
to the whole population in wh