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NOTICE

It is to be noted that this document is a compilation without official status and is intended solely
as a guide to Community legislation on the subject concerned.

Neither the Commission of the European Communities nor any person acting on its behalf can be
held liable for the use made of the information contained in it.







EXPLANATORY NOTE

This publication contains all the Community legislation relating to the sector in question. Texts
which have been amended are set out in coordinated form incorporating all the changes made to the
original instruments. Texts which have not been amended are reproduced from the Official Journal.

Instruments which could not be included for technical reasons will be available in a later version.

Cover page (the boxes preceding the coordinated text)

The coordinated text is preceded by the following information (see examples):

1) A Notice
This points out that the text is intended for information only and cannot therefore be regarded
as legally binding.
The lidated version below is supplied by the C: ission for inf tion only; it confers no rights and imposes no obligations separate from those conferred
ormdbythcawfmuy d r‘ der blished, which ti bbeonly thentic ones.

2)  The basic instrument

Information relating to the basic instrument is set out as follows:

the identification number in the CELEX database:
378L0664;

the full title of the instrument

78/664/EEC: COUNCIL DIRECTIVE OF 23 JULY 1978 LAYING DOWN SPECIFIC CRITERIA OF

PURITY FOR ANTIOXIDANTS WHICH MAY BE USED IN FOODSTUFFES INTENDED FOR
HUMAN CONSUMPTION

the reference to the Official Journal in which the instrument was published:
Official Journal No L 223, 14/08/1978, p. 30,

the date on which the Member States were notified of the instrument

Date of notification: 31/07/1978;

in the case of Directives, the date of transposition (the date by which Member States
must have amended their own legislation to bring it into line with Community rules):

Date of transposition: 01/02/1980; see Art. 3.




3)  Amending instruments

These are set out in chronological order, as follows:

the identification number in the CELEX database;

the abridged title of the instrument, followed by a number in square brackets indicating
the source of the amendment incorporated in the text: [no];

the reference to the Official Journal in which the instrument was published;
the date on which the Member States were notified of the instrument;

in the case of Directives, the date of transposition.

The coordinated text

The coordinated text includes only the articles and annexes of the instrument and not the citations or

recitals.

Amendments are incorporated in the instrument as follows (see examples):

1)  Incorporation of amendment

An amendment replacing or supplementing the original text is shown as follows:

" amending text " [no};

Article 5

" 1. Notwithstanding Article 2 (1), Member States may authorize the use of hexamethylenetetramine:

a) in semi-preserved fish and fishery products whose pH is more than 4.5, provided that, when the product is
marketed, the level of this substance does not exceed 500 mg/kg;

b) in caviar (sturgeon eggs) and other fish eggs, not smoked, provided that, when the product is marketed, the level
of this substance does not exceed 1g/kg " [10]

N.B. To show that an amendment has been made the new text is put in inverted commas
followed by a number in square brackets. Where the inverted commas denote an
amendment, a space is inserted between them and the text.




2)

3

4)

An amendment made for the sole purpose of deleting part of the original text is indicated
as follows:

"..." [no]:

3. T,

On the cover page of some coordinated instruments reference is made to amending
instruments that have no effect on the basic text. These usually involve amendments
which have been subsequently repealed, and accordingly no longer figure in the
coordinated text.

Source of amendment

The source of an amendment can be found by means of the number in square brackets
immediately following the new text; this number refers back to the details of the
amending instrument on the cover page:

" b) in caviar (sturgeon eggs) and other fish eggs, not smoked, provided that, when the product is marketed, the
level of this substance does not exceed 1g/kg " [10]

Comments in square brackets [ |

These are used to provide information which may be helpful in understanding the
amendments; they do not form part of the text:

" 2. " [17] " by way of derogation from article 1, member States may maintain the provisions of their national laws
relating to the use of formaldehyde in grano padano cheese provided that when the final product is marketed, the
level of formaldehyde, free and/or combined, shall not exceed 0.5 milligram per kilogram. " [14] [the paragraph
was inserted by [14]; [17] deletes 5(2) and 5(3)(b), 5(3)a) becomes 5(2)]

Annexes

The annexes are coordinated in the same way as the substantive provisions.
It should be noted that:

the presentation of tables differs from that in the Official Journal,

drawings and symbols cannot be reproduced and the Official Journal should therefore be
consulted.







For instruments

Regulation
L: Directive
Decision
AA :  Act of Accession
X: Other Acts
For the institutions
CS: Council

COM : Commission

Abbreviations

A reference is to be read as follows:

L
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instrument:
Directive
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Official Journal
L series

JO
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des Communautés
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CS

Author:
Council

oJC

Official Journal
C series
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19.11.69 Official Journal of the European Communities No L 291/9

COUNCIL DECISION
of 13 November 1969
setting up a Standing Committee for Foodstuffs

(69/414/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,
Having regard to the Treaty establishing the
European Economic Community;

Having regard to the draft decision submitted by the
Commission;

Whereas it is desirable that, for cases where the
Council delegates powers to the Commission in
respect of foodstuffs, a Committee should be set up,
consisting of representatives of the Member States,
for the purpose of ensuring close co-operation
between the Member States and the Commission and
of enabling the latter to consult experts;

Whereas it is furthermore desirable that such
co-operation extend to all fields covered by
Community rules on these matters; whereas that
Committee should accordingly be empowered to
consider any question relating to such fields;

HAS DECIDED AS FOLLOWS:

Article 1

A Standing Committee for Foodstuffs (hereinafter
called the ‘Committee’) is hereby set up and shall

consist of represcntatives of the Member States with
a representative of thec Commission as Chairman.

Article 2

The Committee shall, in the cases and under the
conditions provided for therein, carry out the duties
devolving upon it under the instruments relating to
foodstuffs adopted by the Council.

It may, moreover, consider any other question arising
under such instruments and referred to it by its
Chairman either on his own initiative or at the
request of a Member State.

Article 3

The Committee shall own rules of

procedure.

adopt its

Done at Brussels, 13 November 1969.

For the Council
The President
L. DE BLOCK

23
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COMMISSION OF THE EUROPEAN COMMUNITIES 111/3939/93
Directorate-General SJ/260/90-EN
INDUSTRY Brussels, 11.05.1993
LE.1 /50/01/00/GG/cvi

RULES OF PROCEDURE
OF THE STANDING COMMITTEE FOR FOODSTUFFS

THE STANDING COMMITTEE FOR FOODSTUFFS,

Having regard to the Council Decision 69/414/EEC ®
setting up a Standing Committee for Foodstuffs, and
in particular Article 3 thereof,

HAS ADOPTED THESE RULES OF PROCEDURE:

Article 1

The Committee shall be convened by the Chairman
either on his own initiative or at the request of a
representative of a Member State.

Joint meetings of the Committee and other
Committees may be convened on matters in which
they both have competence. (a)

Article 2
The Chairman shall draw up the agenda.
The agenda shall distinguish between

(a) draft measures on which an opinion is requested
of the Committee in accordance with the
procedure laid down in Article 2.1Il.a of Council
Decision 87/373/EEC @;

(b) draft measures on which an opinion is requested
of the Committee in accordance with the
procedure laid down in Article 2.IILb of Council
Decision 87/373/EEC ®;

(1) OJNoL291,19.11.1969, p. 9.
(2) OJNoL197,18.07.1987, p. 33.

(c) matters on which the Committee is consulted;

(d) other matters referred to the Committee, in
particular under Article 2 of the Council Decision
69/414/EEC @ either on the initiative of the
Chairman or at the written request of a member
of the Committee.

Article 3

The notice convening the meeting, the agenda, the
draft measures on which the Committee’s opinion is
requested and any other working paper shall be
transmitted by the Chairman to the members of the
Committee in the manner set out in the second
paragraph of Article 11. These documents must reach
the Offices of the Permanent Representatives of the
Member States not later than 21 days before the date
of the meeting.

At the request of a member of the Committee or on
his own initiative, the Chairman may, in urgent cases
and where the measures to be adopted must be
applied immediately, shorten the time allowed for
transmittal specified in the first paragraph to 10 clear
working days before the date of the meeting.

In cases of extreme urgency, the Chairman may, at
the request of a member of the Committee or on his
own initiative, include an item on the agenda for a
meeting in the course of that meeting. (b)

Article 4

Where an opinion is requested, if a substantive
amendment is made to the draft or if a draft, the
subject of which is on the agenda, is submitted in the
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course of the meeting, or if a new item is included on
the agenda, the Chairman, at the request of a
member, shall defer the vote to the end of the
meeting; if there are particular difficulties, the
Chairman shall extend the meeting until the
following day . (c)

Article 5

If the Committee has not delivered an opinion within
the period of time set by the Chairman, the Chairman
may extend that period, except in cases of urgency,
until the end of the following meeting.

Article 6

Each Member State shall be represented by not more
than five officials. The delegation of each Member
State shall be considered to be a single member of the
Committee.

The representative of a Member State may, if need be,
represent one other Member State. The Chairman
shall be informed of this in writing or by written
telecommunication by the Office of the Permanent
Representative of any Member State which arranges
to be represented in this way.

The number of members of the Committee
required to be present for an opinion to be
delivered shall constitute the quorum required for
the Committee to decide on draft measures as
referred to in Article 2 (a) (b).

Article 7

The Committee may set up working parties to
consider specific matters. The working parties shall
report to the Committee.

The Committee may decide to hear experts on
specific points at the request of a member or on the
initiative of the Chairman. The experts shall not take
part in the decisions of the Committee.

Article 8

If necessary, the opinion of the Committee may be
obtained by written procedure.

To this end, the Chairman shall send the draft
measures on which the opinion of the Committee is
requested to the members of the Committee in the
manner set out in the second paragraph of Article 11.

Any Member State which has not made known its
opposition to or intention to abstain from taking a
position on the draft measures within the time
specified by the Chairman shall be deemed to have
agreed to them; the time allowed shall be not less
than 30 days.

However, if a Member State requests that the draft
measures be considered in the course of a meeting of
the Comumittee, the written procedure shall thereby
terminate; the Chairman shall convene the
Committee as soon as possible.

Article 9

Secretarial services for the Committee shall be
provided by the Commission.

Article 10

A summary record of each meeting shall be drawn up
on the responsibility of the Chairman; the record
shall include any opinions delivered on draft
measures as referred to in Article 2, points (a) (b) and
any opinions expressed on matters as referred to in
Article 2, points (c) (d). The record shall be sent to
the members of the Committee in the manner set out
in the second paragraph of Article 11.

The members of the Committee shall inform the
Chairman in writing of any comments that they may
have. The Committee shall be informed of these
comments by the Chairman. In the event of
disagreement, the amendment proposed shall be
discussed at the next meeting. If the disagreement
persists, the amendment shall be attached to the
record of that meeting.

Article 11

Correspondence concerning the Committee shall be
addressed to the Commission at the offices of the
Directorate-General Industry, for the attention of the
Chairman of the Committee.

Correspondence for members of the Committee shall
be addressed to the Offices of the Permanent
Representatives; at the request of a Member State, a
copy shall be addressed direct to an official
designated by that Member State.
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Article 12

The proceedings of the Committee shall be
confidential.

Statements to be entered in the minutes :

(a) "The Commission undertakes, in case of
difficulty in the application of the dispositions of
this article, to make a report with a view to its re-
examination.”

(b) "It is understood that this disposition must

(0

permit neither the Commission nor Member
States to introduce matters for which the absolute
necessity is not evident."

"It is agreed that the purpose of postponing
voting to the end of the meeting and of extending
the meeting to the folowing day is to enable the
delegations to ask for instruction."
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374D0234

74/234/EEC: COMMISSION DECISION OF 16 APRIL 1974 RELATING TO THE INSTITUTION OF A

SCIENTIFIC COMMITTEE FOR FOOD

OFFICIAL JOURNAL NO L 136, 20/05/1974, P. 1

ARTICLE 1

A SCIENTIFIC COMMITTEE FOR FOOD HEREINAFTER CALLED THE "COMMITTEE" IS HEREBY
ESTABLISHED BY THE COMMISSION.

ARTICLE 2

1. THE COMMITTEE MAY BE CONSULTED BY THE COMMISSION ON ANY PROBLEM RELATING TO
THE PROTECTION OF THE HEALTH AND SAFETY OF PERSONS ARISING FROM THE CONSUMPTION
OF FOOD, AND IN PARTICULAR ON THE COMPOSITION OF FOOD, PROCESSES WHICH ARE LIABLE
TO MODIFY FOOD, THE USE OF FOOD ADDITIVES AND OTHER PROCESSING AIDS AS WELL AS THE
PRESENCE OF CONTAMINANTS.

2. THE COMMITTEE MAY DRAW THE ATTENTION OF THE COMMISSION TO ANY SUCH PROBLEM.

ARTICLE 3

THE COMMITTEE SHALL BE COMPOSED OF NOT MORE THAN " 18 MEMBERS " [1].

ARTICLE 4

THE MEMBERS OF THE COMMITTEE SHALL BE NOMINATED BY THE COMMISSION FROM HIGHLY
QUALIFIED SCIENTIFIC PERSONS HAVING COMPETENCE IN THE FIELDS REFERRED TO IN ARTICLE 2.

ARTICLE 5

THE COMMITTEE SHALL ELECT A CHAIRMAN AND TWO VICE-CHAIRMEN FROM ITS MEMBERS. THE
ELECTION SHALL TAKE PLACE BY SIMPLE MAJORITY OF THE MEMBERS.

374D0234.EN - 1
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ARTICLE 6

1. THE MANDATE OF A MEMBER, CHAIRMAN OR VICE-CHAIRMAN OF THE COMMITTEE SHALL
HAVE A TERM OF THREE YEARS. IT SHALL BE RENEWABLE. HOWEVER, THE CHAIRMAN AND VICE-
CHAIRMEN OF THE COMMITTEE MAY NOT BE IMMEDIATELY RE-ELECTED AFTER BEING IN OFFICE
FOR TWO CONSECUTIVE PERIODS OF THREE YEARS. THE DUTIES SHALL NOT BE SUBJECT TO
REMUNERATION.

AFTER THE EXPIRY OF THE PERIOD OF THREE YEARS, THE MEMBERS, CHAIRMEN, OR VICE-
CHAIRMEN OF THE COMMITTEE, REMAIN IN OFFICE UNTIL THEIR REPLACEMENT OR THE
RENEWAL OF THEIR MANDATE.

2. WHERE A MEMBER, CHAIRMAN OR VICE-CHAIRMAN OF THE COMMITTEE FINDS IT IMPOSSIBLE
TO FULFIL HIS MANDATE OR IN THE CASE OF HIS VOLUNTARY RESIGNATION HE SHALL BE
REPLACED FOR THE REMAINING TERM OF THE MANDATE IN ACCORDANCE WITH THE
PROCEDURE PROVIDED, AS THE CASE MAY BE, IN ARTICLE 4 OR ARTICLE 5.

ARTICLE 7

1. THE COMMITTEE MAY FORM WORKING GROUPS FROM AMONG ITS MEMBERS.

2. THE MANDATE OF THE WORKING GROUPS SHALL BE TO REPORT TO THE COMMITTEE ON THE
SUBJECTS REFERRED TO THEM BY THE LATTER.

ARTICLE 8

1. THE COMMITTEE AND THE WORKING GROUPS SHALL MEET AT THE INVITATION OF A
REPRESENTATIVE OF THE COMMISSION.

2. THE REPRESENTATIVE OF THE COMMISSION AS WELL AS OTHER OFFICIALS AND INTERESTED
AGENTS OF THE COMMISSION ASSIST AT THE MEETINGS OF THE COMMITTEE AND THE WORKING
GROUPS.

3. THE REPRESENTATIVE OF THE COMMISSION MAY INVITE INDIVIDUALS HAVING PARTICULAR
EXPERTISE IN THE SUBJECT BEING STUDIED TO PARTICIPATE AT THE MEETINGS.

4. THE SERVICES OF THE COMMISSION SHALL FORM THE SECRETARIAT OF THE COMMITTEE, AND
THE WORKING GROUPS.

ARTICLE 9

1. THE DELIBERATIONS OF THE COMMITTEE SHALL RELATE TO THE REQUESTS FOR OPINION PUT BY
THE REPRESENTATIVE OF THE COMMISSION.

THE REPRESENTATIVE OF THE COMMISSION, IN REQUESTING THE OPINION OF THE COMMITTEE
MAY FIX THE LENGTH OF TIME WITHIN WHICH THE OPINION IS TO BE GIVEN.

2. WHERE THE OPINION REQUESTED IS THE SUBJECT OF THE UNANIMOUS AGREEMENT OF THE
MEMBERS OF COMMITTEE, THESE LATTER ESTABLISH THE COMMON CONCLUSIONS. IN THE
ABSENCE OF UNANIMOUS AGREEMENT, THE VARIOUS POSITIONS TAKEN IN THE COURSE OF THE
DELIBERATIONS SHALL BE ENTERED IN A REPORT DRAWN UP UNDER THE RESPONSIBILITY OF THE
REPRESENTATIVE OF THE COMMISSION.
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ARTICLE 10

WITHOUT PREJUDICE TO THE PROVISIONS OF ARTICLE 214 OF THE TREATY THE MEMBERS OF THE
COMMITTEE SHALL BE OBLIGED NOT TO DIVULGE INFORMATION COMING TO THEIR KNOWLEDGE
AS A RESULT OF THE WORK OF THE COMMITTEE WHEN THE REPRESENTATIVE OF THE
COMMISSION INFORMS THEM THAT THE OPINION REQUESTED RELATES TO MATERIAL OF A
CONFIDENTIAL NATURE.

IN THIS CASE ONLY THE MEMBERS OF THE COMMITTEE AND THE REPRESENTATIVES OF THE
COMMISSION SHALL BE PRESENT AT THE MEETINGS.

ARTICLE 11

THE PRESENT DECISION MAY BE AMENDED BY THE COMMISSION IN THE LIGHT OF EXPERIENCE
ACQUIRED.
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380D1073

80/1073/EEC: COMMISSION DECISION OF 24 OCTOBER 1980 ESTABLISHING A NEFW STATUTE OF

THE ADVISORY COMMITTEE ON FOODSTUFFS

OFFICIAL JOURNAL NO L 318, 26/11/1980, P. 28

[ This decision replaces Commission Decision 75/420/EEC |

ARTICLE 1

1. THERE IS HEREBY ATTACHED TO THE COMMISSION AN ADVISORY COMMITTEE ON FOODSTUFEFS.
IT MAY BE CONSULTED BY THE COMMISSION ON ALL PROBLEMS CONCERNING THE
HARMONIZATION OF LEGISLATION RELATING TO FOODSTUFEFS.

2. THE PERMANENT MEMBERS OF THE COMMITTEE MAY INDICATE TO THE COMMISSION THE
DESIRABILITY OF CONSULTING OR INFORMING THE COMMITTEE ON ANY MATTER WITHIN THE
LATTER’S COMPETENCE ON WHICH ITS OPINION HAS NOT BEEN SOUGHT.

ARTICLE 2

1. THE COMMITTEE SHALL CONSIST OF 10 PERMANENT MEMBERS AND 20 EXPERTS DIVIDED INTO
FIVE ECONOMIC GROUPS REPRESENTING AGRICULTURE, COMMERCE, CONSUMERS, INDUSTRY
AND EMPLOYEES.

2. EACH OF THE GROUPS LISTED IN PARAGRAPH 1 SHALL HAVE TWO PERMANENT MEMBERS
ASSISTED BY FOUR EXPERTS.

3. THE PERMANENT MEMBERS SHALL HAVE THE TASK OF ENSURING THE COORDINATION OF THE
WORK IN THEIR GROUP.

THEIR TERM OF OFFICE SHALL BE THREE YEARS AND SHALL BE RENEWABLE. THEY SHALL REMAIN
IN OFFICE UNTIL THEY ARE REPLACED OR UNTIL THEIR APPOINTMENTS ARE RENEWED.

THE TERM OF OFFICE OF A PERMANENT MEMBER SHALL TERMINATE BEFORE EXPIRY OF THREE
YEARS OR THE RESIGNATION OR DECEASE OF SUCH MEMBER.

THE TERM OF OFFICE OF A REPLACEMENT PERMANENT MEMBER SHALL EXPIRE AT THE SAME TIME
AS THE TERMS OF OFFICE OF THE OTHER PERMANENT MEMBERS.

4. THE BODIES AND ORGANIZATIONS LISTED IN THE ANNEX SHALL PROPOSE TO THE COMMISSION
FOR THEIR RESPECTIVE ECONOMIC GROUPS CANDIDATES FOR APPOINTMENT AS PERMANENT
MEMBERS, AND SHALL APPOINT THE EXPERTS WHO WILL ASSIST THEM.

THEY SHALL PROPOSE TO THE COMMISSION, EACH IN RESPECT OF ITS OWN INTERESTS, FOUR
CANDIDATES OF DIFFERENT NATIONALITY FROM WHOSE NUMBER THE COMMISSION SHALL
APPOINT THE PERMANENT MEMBERS.

THEY SHALL INFORM THE SECRETARIAT OF THE COMMITTEE, BY LETTER ADDRESSED AT LEAST
EIGHT DAYS BEFORE EACH MEETING, OF THE NAME(S) AND ADDRESS(ES) OF THE EXPERTS THEY
PROPOSE TO ASSIGN TO EACH SUBJECT APPEARING ON THE AGENDA.

5. IN THE ABSENCE OF A SINGLE COMMUNITY BODY OR ORGANIZATION REPRESENTING A GROUP
COVERED BY THE COMMITTEE, THE COMMISSION SHALL APPOINT THE PERMANENT MEMBERS FOR
THAT GROUP ON THE BASIS OF THE PROPOSALS FROM THE MOST REPRESENTATIVE AMONG THE
EXISTING ORGANIZATIONS SET UP AT COMMUNITY LEVEL, IN ACCORDANCE WITH THE
PROCEDURE SET OUT IN PARAGRAPH 4.
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IN THIS CASE THE PERMANENT MEMBERS APPOINTED BY THE COMMISSION SHALL, WITH THE
ASSISTANCE OF THOSE ORGANIZATIONS, JOINTLY APPOINT THE EXPERTS BROUGHT IN TO ASSIST
THEM.

6. ORGANIZATIONS AND BODIES PRESENTING A CANDIDATE FOR APPOINTMENT AS A
PERMANENT MEMBER MAY ASK THE COMMISSION TO REPLACE HIM DURING THE MEMBER’S TERM
OF OFFICE.

ARTICLE 3

1. THE CHAIRMANSHIP OF THE COMMITTEE SHALL BE HELD FOR A PERIOD OF THREE YEARS BY A
PERMANENT MEMBER OF ONE OF THE ECONOMIC GROUPS REPRESENTED ON IT.

2. THE CHAIRMAN SHALL BE ELECTED AT THE FIRST BALLOT BY A MAJORITY VOTE OF TWO-THIRDS
OF THE PERMANENT MEMBERS PRESENT AND AT SUBSEQUENT BALLOTS BY A MAJORITY VOTE OF
THE PERMANENT MEMBERS PRESENT.

3. THE PERMANENT MEMBERS SHALL ELECT TWO VICE-CHAIRMEN FROM THE PERMANENT
MEMBERS OF THE ECONOMIC GROUPS TO WHICH THE CHAIRMAN DOES NOT BELONG, IN
ACCORDANCE WITH THE PROCEDURE SET OUT IN PARAGRAPH 2.

ARTICLE 4

THE COMMISSION SHALL PROVIDE THE SECRETARIAT FOR THE WORK OF THE COMMITTEE.
IT SHALL DRAW UP THE AGENDAS FOR MEETINGS, INVITE MEMBERS WHOSE ATTENDANCE IS
REQUIRED AND SUPPLY THEM WITH DOCUMENTATION.

ARTICLE 5

THE COMMITTEE MAY SET UP WORKING PARTIES TO EXAMINE TECHNICAL SUBJECTS IN
CONNECTION WITH THE DRAFTING OF REGULATORY MEASURES CONCERNING FOODSTUFFS.

THE COMMISSION SHALL PROVIDE THE CHAIRMAN AND THE SECRETARIAT FOR THESE WORKING
PARTIES.

ARTICLE 6

THE COMMISSION MAY INVITE EXPERTS WHO HAVE SPECIAL COMPETENCE IN A SUBJECT
INCLUDED ON THE AGENDA AND WHO DO NOT BELONG TO ONE OF THE COMMITTEE’S WORKING
PARTIES, TO PARTICIPATE IN THE WORK OF THE COMMITTEE OR ITS WORKING PARTIES.

ANY PERSON THUS INVITED SHALL PARTICIPATE ONLY IN DISCUSSIONS IN RESPECT OF THE
SUBJECT WHICH IS THE REASON FOR HIS ATTENDANCE.

ARTICLE 7

REPRESENTATIVES OF THE COMMISSION DEPARTMENTS CONCERNED SHALL TAKE PART IN
MEETINGS OF THE COMMITTEE AND OF ITS WORKING PARTIES.
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ARTICLE 8

1. THE COMMISSION MAY, ON A PROPOSAL FROM THE BODIES AND ORGANIZATIONS LISTED IN
THE ANNEX, APPOINT OBSERVERS TO PROVIDE ADMINISTRATIVE LIAISON WITH THE SECRETARIAT
OF THE COMMITTEE FOR THE TERM OF OFFICE OF THE PERMANENT MEMBERS.

2. THE OBSERVERS MAY ATTEND MEETINGS OF THE COMMITTEE AND WORKING PARTIES. THEY
MAY NOT TAKE PART IN THE DISCUSSIONS.

ARTICLE 9

1. NO VOTE SHALL BE TAKEN AFTER THE DISCUSSIONS OF THE COMMITTEE AND ITS WORKING
PARTIES.

2. WHERE THE COMMITTEE IS CONSULTED ON A DRAFT REGULATORY MEASURE OR WHERE THE
COMMISSION REQUESTS AN OPINION FROM THE WORKING PARTIES REFERRED TO IN ARTICLE 2 (1)
ON A SUBJECT FALLING WITHIN THE COMMITTEE’'S COMPETENCE, THE SECRETARIAT SHALL
DRAW UP A DRAFT OPINION WHICH SHALL BE SUBMITTED TO THE PERMANENT MEMBERS OF THE
COMMITTEE.

WITHIN A TIME LIMIT TO BE DETERMINED BY THE COMMISSION AFTER CONSULTATION OF
PERMANENT MEMBERS, THE SECRETARIAT SHALL COLLECT ANY REQUESTS FOR CORRECTIONS
FROM THE PARTICIPANTS IN THE COMMITTEE MEETING. IN THE ABSENCE OF SUCH REQUESTS
WITHIN THE TIME LIMIT LAID DOWN, THE OPINION SHALL BE CONSIDERED ADOPTED.

3. THE DISCUSSIONS OF THE WORKING PARTIES REFERRED TO IN ARTICLE 5 SHALL BE THE SUBJECT
OF A RECORD WHICH SHALL BE SUBMITTED TO THE MEMBERS OF THE WORKING PARTIES, TO THE
PERMANENT MEMBERS OF THE COMMITTEE AND TO THE OBSERVERS UNDER THE CONDITIONS
LAID DOWN IN PARAGRAPH 2.

ARTICLE 10

PARTICIPATION IN THE WORK OF THE COMMITTEE AND ITS WORKING PARTIES SHALL NOT BE
SUBJECT TO ANY REMUNERATION.

ARTICLE 11

THE OPINIONS AND/OR RECORDS OF THE DISCUSSIONS SHALL BE COMMUNICATED AT THEIR
REQUEST TO THE COUNCIL AND TO THE STANDING COMMITTEE ON FOODSTUFFS.

ARTICLE 12

WITHOUT PREJUDICE TO THE PROVISIONS OF ARTICLE 214 OF THE TREATY, THOSE TAKING PART IN
MEETINGS OF THE COMMITTEE SHALL BE UNDER AN OBLIGATION NOT TO DISCLOSE
INFORMATION WHICH HAS COME TO THEIR KNOWLEDGE THROUGH THE WORK OF THE
COMMITTEE OR ITS WORKING PARTIES, WHERE THE COMMISSION INFORMS THEM THAT THE
OPINION REQUESTED OR THE QUESTION RAISED IS ON A MATTER OF A CONFIDENTIAL NATURE.
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ARTICLE 13

DECISION 75/420/EEC IS HEREBY REPEALED (1).

ARTICLE 14

THIS DECISION SHALL ENTER INTO FORCE ON 26 NOVEMBER 1980.

ANNEX

LIST OF BODIES AND ORGANIZATIONS REFERRED TO IN ARTICLE 2 (4)

ECONOMIC GROUP / BODIES AND ORGANIZATIONS

AGRICULTURE: THE COMMITTEE OF AGRICULTURAL ORGANIZATIONS OF THE EUROPEAN
ECONOMIC COMMUNITY (COPA), JOINTLY WITH THE GENERAL COMMITTEE FOR AGRICULTURAL
COOPERATION IN THE EEC COUNTRIES (COGECA)

COMMERCE: THE MOST REPRESENTATIVE ORGANIZATIONS

CONSUMERS: THE CONSUMERS’ CONSULTATIVE COMMITTEE (CCC)

INDUSTRY: THE UNION OF INDUSTRIES OF THE EUROPEAN COMMUNITIES (UNICE)

WORKERS: THE EUROPEAN TRADE UNION CONFEDERATION (ETUC)

(1) OJ No L 182, 12/07 /1975, p. 35.
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Communication on the free movement of foodstuffs within the Community

(89/C 271/03)

SUMMARY

Introduction

The foodstuffs sector is without doubt one of the few which have a direct bearing on every
individual in the Community. Given that trade is intensifying and that consumers are
confronted with an ever greater diversity of foodstuffs on the market, the Commission has felt
it necessary to indicate how and to what extent the provisions of the Treaty aimed at elimi-
nating obstacles to trade between Member States have to be applied to the movement of food-
stuffs.

The Commission’s strategy essentially consists in combining the adoption of harmonized rules
at Community level, which are applicable to all foodstuffs marketed in the Community, with
the principle of mutual recognition of national regulations and standards for mauers which do
not require the adoption of Community legislative measures.

Community legislation

In the foodstuffs sector the Commission is proposing the adoption of harmonized rules at
Community level only for matters relating to public health, the protection of consumers,
fairness of commercial transactions and environmental protection. Generally speaking these will
be horizontal measures (i.e. applicable to foodstuffs in general) covering such aspects as food
additives, pesticide residues, materials and articles in contact with foodstuffs, certain manufac-
turing and treatment processes and the labelling, presentation and advertising of products. The
Commission will make sure that these provisions are kept up to date and supplemented, in
particular with regard to the official inspection of foodstuffs.

However, in certain cases, the Community will be able to adopt sectoral provisions considered
necessary for the implementation of other Community policies (for example, standards
governing composition, definition of ‘organic’ production). Moreover, as has already been
indicated, the Commission intends to promote a policy of product quality at the Community
level. In this context it is necessary to provide for a Community framework for prescribing
approval procedures and mutual recognition of quality labels and of claims permitting the
recognition of quality products and products of characteristic or traditional origin or manu-
facture. The Commission will also examine how to improve the accuracy of the designation of
foodstuffs, particularly in the standard of claims made in their labelling.

Rules applicable in the absence of Community legislation

General

In the absence of harmonized Community rules the Member States have the power to lay
down, in respect of their own production, rules governing the manufacture, composition,
packaging and presentation of foodstuffs. On the other hand, they are required to admit to
their territory foodstuffs lawfully produced and marketed in the other Member States. The
importation and marketing of foodstuffs lawfully produced and marketed in another Member
State may be restricted, in the absence of harmonized rules at Community level, only where
such a measure:

— ¢an be demonstrated to be necessary in order to satisfy mandatory requirements (public
health, protection of consumers, fairness of commercial transactions, environmental
protection),

— is proportionate to the desired objective, and

— 1is the means of achieving that objective which least hinders trade.
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These principles, which the Commission set out in its communication concerning the conse-
quences of the judgment in the Cassis de Dijon case, have been confirmed in a large number of
subsequent decisions by the Court of Justice, in particular in its judgment in the Beer case.

This dispute concerned certain provisions of German law restricting the use of the designation
‘beer’ to fermented beverages manufactured solely from malted barley, hops, yeast and water
and imposing an absolute ban on the marketing of beers containing additives. The Court ruled
that these provisions were incompatible with the principle of the free movement of goods
within the Community enshrined in Article 30 of the EEC Treaty inasmuch as they constituted
a barrier to the importation and marketing of beers lawfully produced and marketed in other
Member States.

On the question of the use of the designation ‘beer’, the Court held that while it is legitimate
to seek to enable consumers who auribute specific qualities to beers manufactured from
particular raw materials to make their choice in the light of that consideration, that possibility
may be ensured by means which do not prevent the importation of products which have been
lawfully manufactured and marketed in other Member States and, in particular, by the affixing
of suitable labels giving the nature of the product sold.

The Court also ruled that the German rules on additives applicable to beer were contrary to
the principle of proportionality, since they result in the exclusion of all the additives authorized
in the other Member States and not the exclusion of just some of them for which there is
concrete justification by reason of the risks which they involve in view of the eating habits of
the German population. It also observed that these rules did not lay down any procedure
whereby traders can obtain authorization for the use of a specific additive in the manufacture
of beer by means of a measure of general application where such additive does not present a
risk to public health and meets a real need, especially a technological one.

Specific problems

The principles laid down by the Court in this judgment provide the basis for resolving most of
the problems arising in connection with the free movement of foodstwuffs, especially those
relating to:

— the name under which imported foodstuffs are sold (trade description),

— the presence of additives in imported foodstuffs.

Trade description

As far as the trade description of an imported foodstuff is concerned the importer can in fact
choose:

— either to keep the name under which the product is lawfully marketed in the Member State
of manufacture,

— or to adopt the trade description under which similar products are marketed in the
importing Member State.

Indeed, there is no reason why the product should not bear both trade descriptions at the same
time, provided that this does not create confusion for the purchaser.

The only instance in which this choice can be restricted is where the product presented under
one or other, or both, of the trade descriptions differs in terms of its composition or manu-
facture from the goods generally known under the same descriptions in the Community to such
an extent that it cannot be regarded as belonging to either category.

Where the imported product does not have certain characteristics that are considered essential,
in the importing Member State, for the use of a particular trade description, it is the responsi-
bility of the importer to ensure that the labelling of the imported product gives the consumer
the proper information about the nature and characteristics of the product, to enable it to be
distinguished from products with which it might be confused.
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Generally speaking, the only instance in which the marketing of an imported foodstuff can be
restricted by the application of national measures designed to avoid confusion in the mind of
the consumer between two different products is when the labelling, packaging or presentation
of the product are actually liable to create confusion as to the nature, characteristics or origin
of the product and where this confusion cannot be prevented by measures that hinder free
trade less.

Additives

The importation of a foodstuff containing an additive that is authorized in the Member State
of manufacture, but prohibited in the importing Member State, must be authorized if:

— the additive does not represent a danger to public health, taking into account the findings
of international scientific research and the eating habits in the importing Member State, and

— the use of this additive meets a genuine need, in particular of a technological or economic
nature.

To this end, the Member States must institute an authorization procedure that is easily
accessible to traders and can be concluded within a reasonable time (not more than 90 days).
Under such a procedure it will be for the responsible national authorities in the Member States
to demonstrate that the refusal to grant authorization is justified on grounds relating to the
protection of public health. Furthermore, it must be open to traders to challenge before the
courts an unjustified failure to grant authorization.

These principles also apply in cases where the importation of a foodstuff lawfully produced and
marketed in another Member State is restricted on grounds other than the protection of health.

Conclusion

Community foodstuffs legislation must ensure that there is a high level of public health
protection and that the consumer is accurately and adequately informed as to the nature,
characteristics and, where appropriate, the origin of the foodstuffs placed on the market. These
provisions will be supplemented so as to guarantee that all foodstuffs produced and marketed
in the Community satisfy the requirements of public health protection, consumer and environ-
mental protection and fair trading.

For aspects not covered by Community legislation, the case-law of the Court of Justice
provides a basis for ensuring the free movement of foodstuffs.

The completion of an internal market in this sector, accompanied by an active promotion of
product quality, should also ensure consumer access to the great variety of the Community’s
agri-food production by offering producers the advantages and outlets of a large market.

COMMUNICATION

A. INTRODUCTION

1. In s White Paper on completing the internal
market, the Commission described the measures it
intends to take in order to establish and ensure the
smooth running of the internal market by the 1992
deadline. The Commission’s strategy essentially consists
in combining the principles of the mutual recognition of
national rules and standards, based on Articles 30 to 36
of the EEC Treaty, with a new approach to the harmon-
ization of laws based mainly on Article 100a, which was
inserted into the Treaty by the Single Act.

2. As far as foodstuffs are concerned, the Commission
set out the main lines of the new approach to harmon-

ization in its communication of 8 November 1985
entitled ‘Completion of the internal market: Community
legislation on foodstuffs’. That communication specifies
those matters which have to be seutled by legislative
action and those which do not call for the adoption of a
binding legal instrument, and is aimed at striking a new
balance between the legislative powers retained by the
Council and the implementing powers conferred on the
Commission.

The measures which must continue to be the subject of
Community legislation are:

— first, those which are designed to protect the health
and life of humans, as referred to in Article 36 (food
additives, materials and articles in contact with

39



The consolidated version below is supplied by the C: for infe only; it confers no rights and imposes no oblig p from those conferred or imposed by the acts formally adopted
and published, which 1o be the only authentic ones.
No C 271/6 Official Journal of the European Communities 24. 10. 89

foodstuffs, contaminants, manufacturing or treatment
processes and dietary foodstuffs), and

— secondly, those which are necessary to satisfy certain
mandatory requirements, such as the need to ensure
fair trading and the protection of consumers
(labelling, presentation and advertising of products)
and to provide for official checks.

3. In order to protect the consumer against misleading
practices and to ensure the fairness of commercial trans-
actions, the Commission’s efforts in those areas are
directed mainly towards providing the Community with
horizontal rules applicable to all foodstuffs, ensuring that
the consumer is correctly and precisely informed of the
nature and characteristics of the product, the amount
supplied, the date by which it should be consumed, the
price, etc. However, in certain cases, the Community will
be able to adopt sectoral provisions considered necessary
for implementing other Community policies (for
example, composition standards, definition of ‘organic’
production methods).

4. (a) Furthermore, in its communication ‘“The future of
rural society’ the Commission indicated its
intention to promote a policy of product quality
at Community level. The concern to protect agri-
cultural and food products that are identifiable in
terms of their geographical origin, their method
of production and their special qualities has led to
the appearance of controlled origin designations
or ‘labels’ in the Member States. Consequently,
the Commission feels that a Community approach
needs to be considered. In this connection the
Commission will shortly be suggesting a general
framework for the use of quality marks or labels
to identify products which:

— are subject to a special production quality
requirement (cheese, butter, prepared cut
meats, durum wheat pasta),

— originate in areas known for their traditional
production (poultry, drinks, meat of particular

breeds),

— can be shown to have been produced using
special methods (‘free range’, ‘organic’).

The Commission also intends to define certain
claims describing modes of production or manu-
facture, origin or source (e.g. ‘free range’,
‘non-industrial’ or ‘traditional’ produce, ‘from
animals fed in the traditional way’, ‘upland
product’, etc.). The same approach ought to be
followed for the granting of controlled origin
designations. The approval procedures for recog-
nition at Community level ought to enable a clear
link to be established between product quality and

geographical origin (soll, herbage cover, vine
variety, know-how, etc.). So far, wine and, only
recently, spirituous beverages, are the only areas
which have been covered by specific rules
protecting  geographical  indications.  The
Commission also believes that there is a need for
quality-linked, across-the-board protection of
geographical indications, also covering origin
designations, for other food products. Such a
comprehensive approach not confined to products
originating in the countryside would also have the
advantage of facilitating the introduction of a
Community policy to replace the bilateral
agreements used so far between Member States
and the defence of a uniform policy at an interna-
tional level.

On the other hand, the Commission does not in
principle intend to propose that the Council adopt
harmonized rules relating to product quality
(compositional rules or recipes), i.e. requirements
relating to composition and manufacture, other
than those concerning the protection of public
health, with which foodstuffs must comply.

(b)

It should be pointed out, however, that the
composition standards adopted or to be adopted
under the common agricultural policy as part of
the efforts to attain the objectives set out in
Article 39 of the Treaty, and which are not part
of food legislation in the strict sense, will continue

to apply.

B. RULES APPLICABLE IN THE ABSENCE OF
COMMUNITY PROVISIONS

I. GENERAL

5. This communication therefore defines the scope of
Articles 30 to 36 of the Treaty in the foodstuffs sector, in
all areas which have not yet been regulated completely
and definitively by Community action. In that respect, it
follows on from the Commission’s communication on
the consequences of the Cassis de Dijon case, in which it
set out certain principles for interpreting the judgment
delivered by the Court of Justice on 20 February 1979.

6. Those principles have been confirmed and
developed in greater detail on many occasions in
subsequent Court decisions and in particular, as far as
foodstuffs are concerned, in the judgment in the Beer
case. The Commission is consequently in a position to
specify in this communication:

— Member States’ obligations with regard to the free
movement of foodstuffs, under Articles 30 to 36 of
the Treaty, as interpreted by the Court,
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— the rights conferred on traders and individuals by the
direct applicability of Articles 30 to 36 of the Treaty
and the legal remedies available to them should those
rights not be respected.

7. As of 1 January 1989 Member States are required
to communicate to the Commission, under the procedure
for the provision of information introduced by Directive
83/189/EEC, draft technical regulations relating to
foodstuffs. The principles developed in this communi-
cation will therefore also be applied by the Commission
in assessing whether drafts thus notified are compatible
with Community law.

8. Harmonized provisions (Directives or Regulations)
have been adopted at Community level to regulate
certain aspects of the production and marketing of
specific foodstuffs. In the case of other products and
matters concerning the marketing of the above-
mentioned products that are not covered by Community
legislation, Member States have the power in principle,
in the absence of harmonized rules, to lay down rules
relating to the manufacture, composition, packaging and
presentation of foodswuffs. The Court of Justice has
ruled, however, that barriers to the free movement of
goods resulting from differences between national
provisions applied without distinction to national and
imported products should be accepted only where such
provisions:

— can be demonstrated to be necessary in order to
satisfy mandatory requirements such as the protection
of consumers, the fairness of commercial transactions
and the protection of the environment,

— are proportionate to the desired objective, and

— are the means for achieving that objective which least
hinders trade.

The Commission has already explained how it interprets
these principles (see its communication on Cassis de
Dijon). The aim of the following considerations is to
determine, in the light of a very large number of Court
decisions, how the principles are applied in various
specific cases in the foodstuffs sector. Reference will be
made only to measures that apply without distinction to
national and imported products. It should be pointed out
that many other measures are incompatible per se with
Article 30 of the Treaty, in particular where they apply
specifically to imported products (import formalities and
checks, the requirement that a representative be esta-
blished on the national territory, etc.).

9. The Court has consistently held that only the need
to protect the health and life of humans, animals or
plants can justify a complete ban on the marketing of a
foodstuff. Consequently the Commission is endeav-
ouring, as a matter of priority, to regulate matters

relating to health protection at Community level. Whilst,
in the absence of common or harmonized rules, it is in
principle for the Member States to regulate, each on its
own territory, matters concerning the production,
marketing, consumption, labelling and designation of
products, this is subject to the condition that the
measures adopted do not form an obstacle to Intra-
Community trade. Member States are required to fulfil
certain obligations concerning the free movement of
goods and deriving from the EEC Treaty itself and they
are set out below (point III). The protection of
consumers and the fairness of commercial transactions,
which are mandatory requirements according to
decisions of the Court, can, for their part, be ensured by
measures that have a less restrictive effect on trade than
a marketing ban, in particular by labelling the foodstuff
in a way that correctly informs the consumer and avoids
any risk of confusion: in this area, therefore, the main
aim is to ensure that foodstuffs are adequately labelled
and their free movement is not unduly restricted (point
).

II. BARRIERS TO THE FREE MOVEMENT OF FOOD-
STUFFS OTHER THAN THOSE INTENDED TO
PROTECT PUBLIC HEALTH

General

10.  The main conclusions to be drawn from decisions
of the Court concerning barriers to the free movement of
foodstuffs that are not intended to protect public health
can be summarized as follows. The marketing of a
foodstuff imported from another Member State where it
is lawfully produced and marketed cannot, in principle,
be prohibited, for reasons associated with the protection
of consumers or the fairness of commecial transactions,
if the foodstuff is adequately labelled in terms of its
nature and characteristics, including compliance with the
relevant Community legislation. As the Court has
pointed out in many individual cases, an obligation to
affix an adequate label concerning the nature and
characteristics of a product put on the market is always a
measure that hinders trade less than a marketing ban and
nearly always suffices to ensure consumer protection and
fair trading. As the Court has explicitly stated, this
principle is not defeated by the fact that many foodstuffs
are consumed on licensed premises and in restaurants
and the like, since the consumer can be informed of the
nature and characteristics of the products even in such
cases (for example, by means of information displayed
on the casks or taps, in the case of beers served on
draught).

11.  Generally speaking, the only case where the
marketing of an imported foodstuff can be restricted by
national measures seeking to avold confusion in the
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consumer’s mind between two different products is when
the labelling, packaging or presentation of the product is
actually liable to create confusion as to the nature,
characteristics or origin of the product, and where this
confusion cannot be prevented by measures that hinder
free trade less.

Importance of labelling

12. The aforementioned principle attaches con-
siderable importance to the labelling of foodstuffs. The
Community has, however, adopted particularly detailed
common rules on the topic, at the forefront of which is
Council Directive 79/112/EEC. These rules are
supplemented and amended when the need arises. The
Commission is aware that these rules are not as clear and
effective as one would wish and has thus sent the
Council a proposal for a Directive amending Directive
79/112/EEC that seeks to eliminate the possibilities for
derogations left to the discretion of Member States and
to complete the information given to consumers in
specific cases. The Commission is shortly to make
another proposal concerning the indication of ingre-
dients. It must also be pointed out that the Commission
sent the Council, in October 1988, two proposals for
Directives concerning the nutrititonal labelling of food-
stuffs. The Commission will also be taking various
measures relating to labels and designations of origin as
part of its policy on the quality of products from the
countryside (see above).

13.  The main difficulty left pending by Directive
79/112/EEC, in the context of the free movement of
goods, concerns the name under which foodstuffs are
sold. The Directive provides that the name under which
a foodstuff is sold shall be the name laid down by
whatever laws, regulations or administrative provisions
apply to the foodstuff in question or, in the absence of
any such name, the name customary in the Member
State where the product is sold to the ultimate consumer,
or a description of the foodstuff and, if necessary, of its
use, that is sufficiently precise to inform the purchaser of
its true nature and to enable it to be distinguished from
products with which it could be confused.

Another difficulty concerns the claims applicable to
foodstuffs and additional descriptions. In this connection
Directive 79/112/EEC states that the Council is to draw
up a non-exhaustive list of the claims whose use must be
banned or restricted. The Commission also intends to
define the conditions in which certain foodstuffs,
particularly those of agricultural origin, could be
marketed bearing a statement that they have been
produced ‘organically’.

Trade description

14.  National regulations relating to the names under
which foodstuffs are sold can pose, from the standpoint
of the free movement of goods, two types of problem:

— either the imported product is disqualified from
bearing the name under which it is marketed in the
Member State of manufacture, that name being
reserved, in the importing Member State, for
products displaying certain characteristics,

— or the imported product has to be sold under a
generic name that is mandatory, in the importing
Member State, for the products concerned.

15. In the first case, the laws of the importing
Member State deprive the imported product of a trade
description to which it is entitled in the Member State of
manufacture and impose on it a trade description that is
less well known or less appreciated by the consumer than
the one of which it is deprived, the latter being reserved
for products conforming to a national recipe. The Court
of Justice has ruled that a Member State may not reserve
a generic trade description for:

products manufactured on its territory (judgment in
the Sekt case),

products manufactured from specific raw materials
(judgments in the Vinegar, Beer, Pasta and Meat
products cases),

products containing a given concentration of one of
their characteristic ingredients (judgments in the
Miro and Deserbais cases),

fresh produce, to the exclusion of products that have
undergone a specific treatment, where the charac-
teristics of the latter do not differ substantially from
those of the fresh produce (judgment in the Smanor
case),

in order to deprive products imported from another
Member State where they are lawfully marketed under
the disputed description of that description.

16.  As the Court has stressed, while it is legitimate to
seek to enable consumers who auribute specific qualities
to products manufactured from particular raw materials
or contamning a particular concentration of a charac-
teristic ingredient to make their choice on the basis of
that factor, that possibility may nevertheless be ensured
by means that do not prevent the importation of
products which have been lawfully produced and
marketed in other Member States, in particular by the
affixing of suitable labels giving the nature of the
product on sale, which allows the consumer 1o make his
choice with full knowledge of the facts and ensures the
transparency of commercial transactions and offers for
sale. An imported foodstuff should therefore be deprived
of the name under which it is sold in the Member State
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of origin only where it differs, in terms of its compo-
sition or manufacture, from goods generally known
under the same name in the Communitv to such an
extent that it cannot be regarded as belonging to the
same category (judgments in the Smanor and Deserbais
cases).

17.  In the second aforementioned case, a trade
descnpuon is imposed on the imported product in the
importing Member State that differs from the one it
lawfully bears in the Member State of manufacture. In
this connection, the Court of Justice has stated that
while it may be necessary to extend to imported products
the obligation, laid down by national rules relating to a
given product, to use a description that is sufficiently
precise to inform the purchaser of the nawre, charac-
teristics and, where appropriate, the origin of the
product and to enable it to be distinguished from
products with which it might be confused, there is no
longer any need for such protection if the details given
on the original label of the imported product convey at
least the same information on the nature, characteristics
and, where appropriate, the origin of the product, and
are just as capable of being understood by consumers in
the importing Member State, as the description
prescribed by the rules to that State (judgment in the
Fietje case).

18. The Commission has deduced from the foregoing
considerations that the importer of a foodstuff has the
choice between either:

— maintaining the name under which the product is
lawfully marketed in the Member State of manu-
facture, or

— adopting the trade description under which similar
products are marketed in the importing Member
State.

That choice may be restricted only where the product
presented under a given description differs, in terms of
its composition or manufacture, from goods generally
known under that description in the Community to such
an extent that it cannot be regarded as belonging to the
same category.

Furthermore, where the imported product does not
display certain characteristics that are regarded in the
importing Member State as essential in order for a given
trade description to be used, it is for the importer to
ensure that the labelling of the imported product informs
the consumer adequately of its nature and characteristics,
so that it can be distinguished from products with which
it might be confused. This may mean that the labelling of
the imported product has to comprise: certain details that
are not mandatory under Directive 79/112/EEC in its
present form, such as the indication of a raw material in
the trade description or the indication of the content of a
characteristic ingredient. The Commission is therefore
shortly to put forward a proposal aimed at making it

mandatory to indicate the quantity of ingredients that
are essential to the characteristics of a foodswff, spec-
ifying the cases in which foodstuffs composed of a single
ingredient do not need to bear a list of ingredients and
making it mandatory to indicate the ingredients in
beverages with an alcoholic strength of more than 1,2 %
by volume (see also the measures announced in the
communication ‘The future of rural society”).

Under no circumstances, however, may the indicauons
that can be imposed with a view to informing the
consumer of the characteristics of products comprise
statements that are unfavourable to products which do
not conform to a traditional recipe in the importing
Member State.

In the Commission’s view there is no reason, provided
that it does not result in any risk of confusion for the
purchaser, why the imported product should not bear
two trade descriptions:

— the one under which it is known and lawfully
marketed in the Member State of manufacture,

— the one under which similar products are known and
marketed in the importing Member State or which is
mandatory under the rules of that State.

Lastly, these matters should not be confused with the
question of the language in which the trade description is
to be drawn up: that issue is settled by Article 14 of
Directive 79/112/EEC, which provides that the
mandatory labelling particulars must appear in a
language easily understood by purchasers, unless other
measures have been taken to ensure that the purchaser is
informed; such particulars may be indicated in more than
one language.

Packaging

19.  As in the case of trade descriptions, two types of
situation can arise where the imported product cannot be
marketed in the importing Member State in the
packaging in which it is sold in the Member State of
manufacture:

— either that packaging is reserved in the importing
Member State for products displaying certain charac-
teristics,

— or a different packaging is mandatory, in the
importing Member State, for the product in question.

20. In the first case, the laws of the importing
Member State reserve a given packagmg for products
displaying certain characteristics or originating from a
given area. The Court of Justice has ruled that a
Member State may not reserve a given packaging for:
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— products displaying certain characteristics (judgment
in the Pétillant de raisins case), or

— products originating from a given area (judgment in
the Prantl case),

so as to prohibit the marketing of a product imported
from another Member State, where it is fairly and tradi-
tionally marketed in the disputed packaging. As the
Court has stated, the concern to prevent consumers from
confusing products of different quality and origin is
worthy in itself. Nevertheless, in a common market
system, the protection of the consumer against
misleading practices, the faimess of commercial trans-
actions and the protection of the environment must be
guaranteed with regard on all sides for the fair and
traditional practices observed in the various Member
States.

21. . In the second case, a packaging different from the
one in which it is marketed in the Member State of
manufacture is imposed on the imported product in the
importing Member State.

In this connection, the Court has stated that, although it
may be necessary to take measures in order to prevent
two different products from being confused in the mind
of the consumer, the application by one Member State to
foodstuffs lawfully produced and marketed in another
Member State of legislation which prescribes for those
products a specific kind of packaging, to the exclusion of
any other form, considerably exceeds the requirements
of the object in view (judgment in the Rau case).

Clearly, consumers may be protected just as effectively
by other measures, for example by rules on labelling,
which hinder the free movement of goods less.

22.  The Commission has deduced from the foregoing
considerations that a Member State may prohibit, on
grounds of packaging, imports of a foodstuff from
another Member State, in which it is lawfully and fairly
produced and marketed in the packaging in question,
only where:

— that packaging is actually liable to create confusion in
the mind of the consumer as to the nature or origin
of the foodstwuff, and

— such confusion cannot be prevented by measures that
restrict the free movement of goods less, such as
labelling requirements.

The measures taken by the Member States 1o lessen the
environmental impact of waste arising from the

packaging of foodstuffs are also liable to present an
obstacle to the free movement of foodstuffs.

Such measures may admittedly be justified on grounds
relating to the need to protect the environment, which is
an imperative requirement within the meaning of the
decisions of the Court; indeed, Council Directive
85/339/EEC requires the Member States to draw up
programmes for reducing the quantity of containers for
liquid foodstuffs in household waste which to be finally
disposed of. Nevertheless, the measures taken to that end
must be proportionate to the objective in view; if a
Member State has a choice of various methods for
meeting that objective it must choose the means that
least restricts free trade, as stated by the Court of Justice
in its judgment of 20 September 1988. In that judgment
the Court ruled that, in the absence of Community
provisions, the restrictions on free trade in the form of a
requirement to introduce a refundable deposit system for
containers were not disproportionate to the objective in
view.

The Commission is currently examining with the
Member States the exact conditions under which the
various deposit systems are compatible with Community
law, and will shortly be proposing an amendment to
Directive 85/339/EEC.

Ranges of prepackages

23.  Application in the Member States of quantity or
capacity ranges for marketing prepackaged foodstuffs
clearly creates problems for the free movement of the
products concerned where the national ranges do not
coincide. The Community has consequently undertaken
to harmonize them. Nevertheless, the ranges adopted so
far at Community level (Directives 75/106/EEC and
80/232/EEC) do not cover all foodstuffs and are for the
most part optional in that Member States, although
required to accept prepackages for the quantities laid
down in the Directives, are free also to accept any other
quantities where they deem it necessary. The problem is
therefore whether Member States can prohibit the
marketing on their territory of a prepackaged foodstuff,
on the grounds that the quantity prepackaged is not
allowed in their range, where the foodstuff is imported
from another Member State in which it is lawfully
marketed in the prepackage concerned. The Court has
not so far had to pronounce on this question.

24.  The Commission takes the view that the general
principles developed by the Court in Cassis de Dijon and
subsequent judgments command the following solution.
While legislative measures intended to ensure fair trading
and prevent confusion in the mind of the consumer
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between similar but different quantities or between quan-
tities that make price comparisons extremely difficult are
indisputably justified, as recognized by the Community
legislator, such measures can, however, be applied to
foodstuffs imported from another Member State, in
which they are lawfully marketed in the disputed
packaging, only where that packaging is actually of such
a kind as to give rise to the confusion which the iegis-
lative measures in question seek to avoid (judgment in
the De Kikvorsch case).

25. The Commission will, however, endeavour to
alleviate the abovementioned difficulties by presenting to
the Council suitable proposals aimed at abolishing the
optional nature of the existing ranges and extending the
quantity ranges to further categories of products, as
expressly requested by the Council in its resolution of
7 June 1988 on consumer protection in the indication of
the prices of foodstuffs and non-food products.

Substitute products

26. Certain national provisions prohibit the marketing
and importation of products that are substitutes for
certain basic foodstuffs to which special importance is
attached. These are complete marketing bans, since the
sale of the substitute products in question is prohibited
under any trade description whatsoever.

27. The Court has ruled that, provided the substitute
product presents no hazard to health and is provided
with a sufficiently clear label indicating its nature and
characteristics and avoiding any possibility of its being
confused with the product it can replace, prohibition of
the substitute product does not serve a purpose which is
in the general interest and such as to take precedence
over the requirements of the free movement of goods
(judgment in the Gilli case). As regards the risk of the
original products being forced off the market by their
substitutes, because the cost of producing the latter is
lower, the Court has ruled that a Member State may not
use a mandatory requirement such as consumer
protection in order to shield a product from the effects
of price competition on the grounds of the economic
difficulties caused by the removal of barriers to intra-
Community trade (judgment in the Milk substitutes
case).

The principles set out above do not, however, preclude
other measures adopted by thé Community under the
common agricultural policy and which would ban the
use of certain substitute products (such as synthetic

alcohol).

III. BARRIERS TO THE FREE MOVEMENT OF FOOD-
STUFFS INTENDED TO PROTECT PUBLIC HEALTH

General

28.  As has already been stated, only the protection of
public health can justfy a complete ban on importing
and marketing foodstuffs imported from another
Member State where they are lawfully produced and
marketed. In a consistent line of decisions, the Court has
stated that, in so far as uncertainties persist in the present
state of scientific research, it is for the Member States, in
the absence of harmonization, to decide what degree of
protection of health and life of humans they intend to
ensure, having regard, however, to the requirements of
the free movement of goods with the Community. It is
those requirements that the Commission intends to
highlight and define in greater detail below.

29. In general terms, the application to products
imported from other Member States of a prohibition on
marketing foodstuffs laid down by a national provision is
compatible with Community law only if that provision is
compatible with relevant secondary Community law or,
in the total or partial absence of hormonized provisions,

if

— the provision in question pursues a legitimate health
policy objective,

— the other conditions necessary for Article 36 of the
Treaty to apply, as interpreted by the Court, are
satisfied.

30. In the Commission’s view, laws that pursue a
legitimate health policy objective (protection of the
population in general or of certain particularly sensitive
groups) are essentially those which:

— prohibit, restrict or limit the use of food additives,

— ensure that materials and articles coming into contact
with foodstuffs are inert with regard to the latter,

— prohibit or limit the presence, on or in foodstuffs, of
residues of pesticides or other contaminants,

— lay down the microbiological criteria that must be
met by certain foodstuffs,

— regulate the use of certain food production or
treatment processes,

— require that the labelling include information
necessary to ensure the protection of human health.

31. Insofar as the application of such legislative
measures is liable to restrict the free movement of food-
stuffs, the Commission has undertaken, with 2 view to
completing the internal market in this sector, to
harmonize the provisions regulating such marters.
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The principles set out below should therefore be
regarded as forming a system applicable until the entry
into force of the harmonized provisions, which will be
adopted gradually. Thus as far as additives are
concerned, it is planned that directives will lay down, for
each category of additives, not only a list of additives
whose use is authorized, to the exclusion of all others,
but also a list of the foodstuffs in which those additives
may be used, the conditions of such use and, where
appropriate, a restriction on the technological purpose it
serves (see Council Directive 89/107/EEC).

32.  Pending such harmonized provisions, Member
States are required, under Articles 30 to 36 of the
Treaty, to limit prohibitions on marketing foodstuffs
imported from other Member States to cases where such

measures are actually necessary in order to safeguard
public health.

The Court has thus stated that, in the case of a foodstuff
containing an additive which is authorized in the
Member State of manufacture but prohibited in the
importing Member State, the lawer must allow the
foodstuff in question to be imported where, taking into
account the findings of international scientific research
and eating habits in the importing Member State, the
additive does not present a risk to public health and
meets a genuine need, particularly of a technological
nature (judgments in the Sandoz, Motte, Muller and
Beer cases). The Court has also laid down certain
requirements for the form to be taken by the authori-
zation procedure that the Member States have to apply
for the purpose (judgments in the Miiller and Beer
cases).

33.  The Commission takes the view that the principles
developed by the Court concerning additives should be
extended and applied to other cases where, in the
absence of Community legislation, the marketing of
foodstuffs is prohibited as a result of the application of a
legislative measure that pursues a legitimate health policy
objective (in this connection see the judgment in the
Mirepoix case).

It follows that in all cases where such legislative
measures extend a prohibition of that type to the
marketing of a foodstuff imported from another Member
State where it is lawfully marketed, the importing
Member State must allow the traders concerned 1o
request, under a procedure complying with the minimum
requirements set out below, that the marketing of the
foodstuff in question be authorized. The requirements
set out below relate 1o the substance (points 33, 34 and
35) and the form (points 36 to 40) of the procedure.

Such authorization should, however, be required only in
the case of a new product on being put on the market
for the first time. It is, moreover, self-evident that a
Member State may always exempt foodstuffs or certain
categories of foodstuffs which are lawfully produced and
m."AlrkcAtcd i another Member State from such an auth-
orizauon procedure.

Examination of requests for authorization

34.  In assessing the risks a foodstuff presents to publjc
health, the authorities of the importing Member Stage
must:

— take account to the findings of international scientific
research, and in particular the results of the work of
the Community’s Scientific Committee for Food, the
FAO’s Codex Alimentarius Commission and the
World Health Organization (judgment in the Beer
case),

review the maximum permitted concentrations if i
appears to them that the grounds on which they were
laid down have changed, for example following the
discovery of a new use for a given substance
(judgment in the Heijn case),

recognize the results of analyses, tests and checks
carried out in the Member State of manufacture and
placed at their disposal or available to them on
request (judgment in the Biologische Produkten
case).

They may take account of:

— the usual diet and state of health of their population
(judgment in the Heijn case),

— eating habits on their territory (judgments in the
Melkunie and Beer cases).

When assessing the need for the use of certain substances
or certain manufacturing processes and treatment
methods, the authorities of the importing Member State
must take into consideration:

— the assessment of that need made by the authorities
of the Member State where the product has been
lawfully produced and marketed (judgment in the
Beer case),

— the raw materials used and manufacturing methods
customarily applied in the Member State of manu-
facture (judgment in the Beer case) and the
differences in climatic conditions from one Member
State 1o another (judgment in the Heijn case).

The Commission also takes the view that the authorities
of the importing Member State cannot dispute the need
1o use a specific substance in a given foodstuff where
they have themselves authorized the use in the same
foodswff of a different substance that meets the same
need.

35 According 1o the Commission, in the specific case
of a foodstuff containing an additive which is not auth-
orized in that foodswff, but appears on a Community
approved list and mecets an established technological
need, prohibition of that foodstuff can be justfied only
on the grounds of the risk of the acceptable daily intake
(ADI) being exceeded, since the general harmlessness of
the addinve has already been assessed.
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Implementation of the authorization procedure

36.  As regards the implementation of the authori-
zation procedure, the Court has stated that:

— the procedure must be easily accessible to traders
(udgment in the Muller case),

— it must be capable of being completed within a
reasonable period of time (judgment in the Beer
case),

— any unjustified failure to grant authorization must be
open to judicial review (judgment in the Beer case),

— any authorization must be the subject of a measure
with general application (judgment in the Beer case).

The Commission interprets those principles in the
following manner.

37. If the authorization procedure is to be easily
accessible to traders, adequate information must be
provided on both the possibility of introducing a request
for authorization and the items to be submitted in
support of that request. The latter must not include
documents or information that traders cannot reasonably
be expected to possess. It is for the competent authorities
of the Member States to cooperate with a view to
exchanging the documents and information necessary for
carrying out their tasks.

38.  The time it takes for the competent authorities of
the importing Member State to decide on a request for
authorization should not exceed 90 days. Under such a
procedure, the authorities in question do not have to
give a ruling on a new question (such as the authori-
zation of a new additive), but essentially carry out a
fresh evaluation, in the light of differing assessments
made in another Member State, of the data on which
their initial decision not to permit a particular use of an
additive was based.

39. Should authorization be refused, the applicant
must be informed in writing of the decision and grounds
for refusal.

Where a decision has not been taken within the
abovementioned period, the applicant must be informed
in writing of the reasons for the delay and the new
period within which a decision is expected to be taken.

In both cases, such information must mention the court
before which any action challenging the refusal or failure
to grant authorization is to be brought and the ume
allowed for bringing such actions.

40. Where authorization is granted, it must take the
form of a measure having general application. This
means that all imported foodswffs that fulfil the
conditions for the authorization must be covered by it.

C. FINAL REMARKS

41. The Commission invites the Member States to
examine their legislation and administrative practices in
the light of the principles set out in this communication

and, where necessary, bring them into line with those
principles.

42. The Commission would stress that Artcles 30 wo
36 of the Treaty, whose scope is defined in this
communication, have direct effect and are directls
applicable in the Member States’ domestic legal systems.
This means, in particular, that any court hearing a case
within its jurisdiction 1s under the obligation to apply
those provisions in full, as interpreted by the Court of
Justice, and to protect the rights they confer on indi-
viduals by refusing to apply any contrary national
provision, whether adopted before or after the Treawv.
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COUNCIL

COUNCIL DIRECTIVE 93/S/EEC
of 25 February 1993

on assistance to the Commission and cooperation by the Member States in the
scientific examination of questions relating to food

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 100a
thereof,

Having regard to the proposal from the Commission ('),

In cooperation with the European Parliament (3,

Having regard to the opinion of the Economic and Social
Committee (%),

Whereas the completion and smooth operation of the
internal market for foodstuffs make it necessary to
examine and evaluate scientific questions relating to food,

particularly when these questions concern human health ;

Whereas consumers are entitled to a Community food
policy which promotes safe food particularly regarding
nutritional, microbiological and toxicological issues ;

Whereas in order to assist with this task the Commission
set up a Scientific Committee for Food by Decision
74/234/EEC ("),

Whereas consultation of this Committee is currently
required, in relation to questions of public health, by a

() OJ No C 108, 23.4. 1991, p. 7 and OJ No C 107, 28. 4. 1992,
p. 13.

(3 OJ No C 94, 13. 2. 1992, p. 286 and Decision of 20 January
1993 (not yet published in the Official Journal).

() OJ No C 14, 20. 1. 1992, p. 6.

(9 OJ No L 136, 20. 5. 1974, p. 1.

number of Directives such as those on dietetic foodstuffs,
materials and articles intended to come into contact with
foodstuffs, additives, flavourings and extraction solvents ;

Whereas the Scientific Committee for Food should be
involved much more widely in Community policies that
affect .food, diet and public health ;

Whereas the process of achieving a satisfactory scientific
base for matters relating to food safety must, in the inte-
rests of consumers and industry be independent, transpa-
rent and effective and must reflect the situation existing
in all Member States ;

Whereas in order to ensure the smooth running of this
Committee the Community needs scientific support from
the Member States ;

Whereas the Community also needs scientific support for
other questions of public interest essential to the opera-
tion of the internal market, such as the handling of inci-
dents involving food contamination and in general where
it is necessary to lay down new rules concerning food-
stuffs which may affect human health ;

Whereas, in order to ensure that these tasks are carried
out, the Commission must have access to the information
and assistance available in the Member States, which must
facilitate the accomplishment of its tasks;

Whercas in the Member States there are various bodies
whose task is to provide their governments with scientific
back-up on questions concerning foodstuffs ; whereas it is
necessary to use these resources effectively to support
Community activities through cooperation ;
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Whereas Member States shall take all the necessary
measures including financial measures, within the limits
of their resources, to enable their competent authorities
and bodies to cooperate with the Commission and lend it
the assistance it needs in the scientific examination of
questions of public interest relating to food;

Whereas there must therefore be an approximation of the
provisions governing these bodies in order that they may
cooperate with the Commission with the aim especially of
drawing up future rules to ensure the free movement of
foodstuffs, on the basis of all the scientific data available ;

Whereas it is necessary to enhance and strengthen the
powers and expertise of the Scientific Committee for
Food, particularly with the aim of increasing the effective-
ness of the Community in food issues;

Whereas it is necessary to make provision for third coun-
tries to participate in this cooperation ;

Whereas the Commission must be responsible for the
management of this cooperation and the Member States
for their part must assist in this task, in the context of the
Standing Committee for Food;

Whereas the completion of the internal market should
give rise to increased participation of the Community in
meetings and work on foodstuffs of international organi-
zations and also in bilateral relations,

HAS ADOPTED THIS DIRECTIVE:

Article 1

1. Member States shall take the necessary measures to
enable their competent authorities and bodies to coope-
rate with the Commission and lend it the assistance it
needs in the scientific examination of questions of public
interest relating to food, particularly in the field of public
health, through disciplines such as those associated with
medicine, nutrition, toxicology, biology, hygiene, food
technology, biotechnology, novel foods and processes, risk
assessment techniques, physics and chemistry.

2. (a) The cooperation procedure of this Directive shall
apply when a Council act requires the opinion of
the Scientific Committee for Food.

(b) Where appropriate, the application of the coopera-
tion procedure of ths Directive to other questions
relating to the protection of the health and safety
of persons arising from the consumption of food
shall be decided in accordance with the procedure

laid down in Article S.

Article 2

Each Member State shall designate the authority or body
which will be responsible for the cooperation with the

Commission and for distribution of work to appropriate
institutes within Member States as regards the tasks laid
down in Article 3 and shall notify the Commission
accordingly.

The Commission shall publish in the Official Journal of
the European Communities and update the list of desig-
nated authorities referred to in the preceding paragraph.

Each designated authority shall send to the Commission a
list of the institutes participating in the cooperation
procedure in its jurisdiction, and any modifications to that
list. The Commission shall circulate this information to
the above authorities and other interested parties.

Article 3

1. The principal tasks to be carried out by the institutes
participating in the cooperation shall include those listed
in the Annex.

2. The following measures shall be adopted in
accordance with the procedure laid down in Article §:

— establishment of rules for the administrative manage-
ment of the cooperation, including :

~—— measures to ensure the transparency of recommen-
dations made by the Scientific Committee for
Food,

— procedures for the presentation and appraisal of
dossiers ;

— establishment, and updating at least every six months,
of the inventory of tasks and their associated priorities.

3. The tasks to be carried out in accordance with the
inventory adopted in accordance with paragraph 2, second
indent, shall be distributed in accordance wit the proce-
dure laid down in Article S on the basis of scientific
expertise and within the limits set by the resources
available in the Member States.

Article 4

The Commission may, after consultation with the
authorities or bodies mentioned in Article 2, invite insti-
tutes in third countries to participate, on a voluntary basis,
in carrying out the tasks necessary for the achievement of
the objectives of this Directive and, in particular, the tasks
listed in the inventory mentioned in Article 3 (2) second
indent. Where an institute in a third country has agreed
to participate in the carrying out of tasks, the Commis-
sion shall take that participation into account when allo-
cating tasks under Article 3 (3).

In no event may the participation referred to in the first
paragraph involve charges for the Community budget.
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Article 5

The Commission shall be assisted by the Standing
Committee on Food set up by Decision 69/414/EEC ('),
hereafter referred to as the ‘Committee’.

The representative of the Commission shall submit to the
committee a draft of the measures to be taken. The
committee shall deliver its opinion on the draft within a
time limit which the chairman may lay down according
to the urgency of the matter. The opinion shall be deli-
vered by the majority laid down in Article 148 (2) of the
Treaty in the case of decisions which the Council is
required to adopt on a proposal from the Commission.
The votes of the representatives of the Member States
within the committee shall be weighted in the manner set
out in that Article. The chairman shall not vote.

The Commission shall adopt the measures envisaged if
they are in accordance with the opinion of the
committee.

If the measures envisaged are not in accordance with the
opinion of the committee, or if no opinion is delivered,
the Commission shall, without delay, submit to the
Council a proposal relating to the measures to be taken.
The Council shall act by a qualified majority.

If, on the expiry of a period of three months from the
date of referral to the Council, the Council has not acted,
the proposed measures shall be adopted by the Commis-
sion, save where the Council had decided against the said
measures by a simple majority.

Article 6

The Commission shall report to the European Parliament
and to the Council on the structures, works and efficiency

() OJ No L 291, 19. 11. 1969, p. 9.

of the Scientific Committee for Food within three years of
the implementation of this Directive and every three
years thereafter.

Article 7

1. Member States shall bring into force the laws, regu-
lations and administrative provisions necessary to comply
with this Directive before 1 June 1993. They shall forth-
with inform the Commission thereof.

When Member States adopt these provisions, they shall
contain a reference to this Directive or shall be accompa-
nied by such reference at the time of their official publi-
cation. The methods of making such reference shall be
laid down by the Member States.

2. Member States shall communicate to the Commis-

sion the main provisions of domestic law which they
adopt in the field governed by this Directive.

Article 8
This Directive is addressed to the Member States.
Done at Brussels, 25 February 1993.
For the Council

The President
J. TR@JBORG
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ANNEX

The principal tasks to be carried out by the institutes participating in the cooperation shall include :

— drawing up protocols for the assessment of risks relating to food components and elaborating
methods of nutritional evaluation ;

— assessing the nutritional adequacy of the diet;

— examining test data submitted to the Community rule and the production of a monograph for
assessment by the Scientific Committee for Food ;

— carrying out food intake surveys, particularly those necessary for the determination or evaluation
of the conditions of use of food additives or the laying down of limit values for other substances
in food;

— conducting investigations relating to components of diets of the various Member States or of
biological or chemical food contaminants;

— helping the Commission honour the Community’s international commitments by providing
expertise on food safety questions.
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79/112/EEC: " COUNCIL DIRECTIVE OF 18 DECEMBER 1978 ON THE APPROXIMATION OF THE LAWS

OF THE MEMBER STATES RELATING TO THE LABELLING, PRESENTATION AND ADVERTISING OF
FOODSTUFFS " [3]

OFFICIAL JOURNAL NO L 33, 08/02/1979, P. 1

DATE OF NOTIFICATION: 22/12/1978

DATE OF TRANSPOSITION: 22/12/1980; SEE ART. 22
DATE OF TRANSPOSITION: 22/12/1982; SEE ART. 22

EMBEM& W

ARTICLE 1

1. THIS DIRECTIVE CONCERNS THE LABELLING OF FOODSTUFFS TO BE DELIVERED AS SUCH TO THE
ULTIMATE CONSUMER AND CERTAIN ASPECTS RELATING TO THE PRESENTATION AND

ADVERTISING THEREOF.

" 2. This Directive shall apply also to foodstuffs intended for supply to restaurants, hospitals, canteens and other
similar mass caterers (hereinafter referred to as "mass caterers”). " [3]
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3. FOR THE PURPOSE OF THIS DIRECTIVE,

(a) "LABELLING" SHALL MEAN ANY WORDS, PARTICULARS, TRADE MARKS, BRAND NAME,
PICTORIAL MATTER OR SYMBOL RELATING TO A FOODSTUFF AND PLACED ON ANY PACKAGING,
DOCUMENT, NOTICE, LABEL, RING OR COLLAR ACCOMPANYING OR REFERRING TO SUCH
FOODSTUFF;

(b) "PRE-PACKAGED FOODSTUFF' SHALL MEAN ANY SINGLE ITEM FOR PRESENTATION AS SUCH
" to the ultimate consumer and to mass caterers " [3], CONSISTING OF A FOODSTUFF AND THE
PACKAGING INTO WHICH IT WAS PUT BEFORE BEING OFFERED FOR SALE, WHETHER SUCH
PACKAGING ENCLOSES THE FOODSTUFF COMPLETELY OR ONLY PARTIALLY, BUT IN ANY CASE IN
SUCH A WAY THAT THE CONTENTS CANNOT BE ALTERED WITHOUT OPENING OR CHANGING THE
PACKAGING.

ARTICLE 2

1. THE LABELLING AND METHODS USED MUST NOT:

(a) BE SUCH AS COULD MISLEAD THE PURCHASER TO A MATERIAL DEGREE, PARTICULARLY:

(i) AS TO THE CHARACTERISTICS OF THE FOODSTUFF AND, IN PARTICULAR, AS TO ITS NATURE,
IDENTITY, PROPERTIES, COMPOSITION, QUANTITY, DURABILITY, ORIGIN OR PROVENANCE,
METHOD OF MANUFACTURE OR PRODUCTION,

(ii) BY ATTRIBUTING TO THE FOODSTUFF EFFECTS OR PROPERTIES WHICH IT DOES NOT POSSESS,

(iii) BY SUGGESTING THAT THE FOODSTUFF POSSESSES SPECIAL CHARACTERISTICS WHEN IN FACT
ALL SIMILAR FOODSTUFFS POSSESS SUCH CHARACTERISTICS;

" (b) subject to Community provisions applicable to natural mineral waters and foodstuffs for particular
nutritional uses, attribute to any foodstuff the property of preventing, treating or curing a human disease, or
refer to such properties. " [3]

2. THE COUNCIL, IN ACCORDANCE WITH THE PROCEDURE LAID DOWN IN ARTICLE 100 OF THE
TREATY, SHALL DRAW UP A NON-EXHAUSTIVE LIST OF THE CLAIMS WITHIN THE MEANING OF
PARAGRAPH 1, THE USE OF WHICH MUST AT ALL EVENTS BE PROHIBITED OR RESTRICTED.

3. THE PROHIBITIONS OR RESTRICTIONS REFERRED TO IN PARAGRAPHS 1 AND 2 SHALL ALSO
APPLY TO:

(a) THE PRESENTATION OF FOODSTUFFS, IN PARTICULAR THEIR SHAPE, APPEARANCE OR
PACKAGING, THE PACKAGING MATERIALS USED, THE WAY IN WHICH THEY ARE ARRANGED AND
THE SETTING IN WHICH THEY ARE DISPLAYED;

(b) ADVERTISING.

ARTICLE 3

1. IN ACCORDANCE WITH ARTICLES 4 TO 14 AND SUBJECT TO THE EXCEPTIONS. CONTAINED
THEREIN, INDICATION OF THE FOLLOWING PARTICULARS ALONE SHALL BE COMPULSORY ON
THE LABELLING OF FOODSTUFFS:

(1) THE NAME UNDER WHICH THE PRODUCT IS SOLD,
(2) THE LIST OF INGREDIENTS,

(3) IN THE CASE OF PREPACKAGED FOODSTUFFS, THE NET QUANTITY,
379L0112.EN - 2
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(4) " The date of minimum durability or, in the case of foodstuffs which, from the microbiological point of
view, are highly perishable, the "use by" date. " [3]

(5) ANY SPECIAL STORAGE CONDITIONS OR CONDITIONS OF USE,

(6) THE NAME OR BUSINESS NAME AND ADDRESS OF THE MANUFACTURER OR PACKAGER, OR OF
A SELLER ESTABLISHED WITHIN THE COMMUNITY.

HOWEVER, THE MEMBER STATES SHALL BE AUTHORIZED, IN RESPECT OF BUTTER PRODUCED IN
THEIR TERRITORY, TO REQUIRE ONLY AN INDICATION OF THE MANUFACTURER, PACKAGER OR
SELLER.

WITHOUT PREJUDICE TO THE NOTIFICATION PROVIDED FOR IN ARTICLE 22, MEMBER STATES
SHALL INFORM THE COMMISSION AND THE OTHER MEMBER STATES OF ANY MEASURE TAKEN
PURSUANT TO THIS PARAGRAPH,

(7) PARTICULARS OF THE PLACE OF ORIGIN OR PROVENANCE IN THE CASES WHERE FAILURE TO
GIVE SUCH PARTICULARS MIGHT MISLEAD THE CONSUMER TO A MATERIAL DEGREE AS TO THE
TRUE ORIGIN OR PROVENANCE OF THE FOODSTUFF,

(8) INSTRUCTIONS FOR USE WHEN IT WOULD BE IMPOSSIBLE TO MAKE APPROPRIATE USE OF THE
FOODSTUFF IN THE ABSENCE OF SUCH INSTRUCTIONS.

" (9) WITH RESPECT TO BEVERAGES CONTAINING MORE THAN 1,2 % BY VOLUME OF ALCOHOL, THE
ACTUAL ALCOHOLIC STRENGTH BY VOLUME. " [2]

2. NOTWITHSTANDING THE PREVIOUS PARAGRAPH, MEMBER STATES MAY RETAIN NATIONAL
PROVISIONS WHICH REQUIRE INDICATION OF THE FACTORY OR PACKAGING CENTRE, IN RESPECT
OF HOME PRODUCTION.

3. THE PROVISIONS OF THIS ARTICLE SHALL BE WITHOUT PREJUDICE TO MORE PRECISE OR MORE
EXTENSIVE PROVISIONS REGARDING WEIGHTS AND MEASURES.

ARTICLE 4

1. COMMUNITY PROVISIONS APPLICABLE TO SPECIFIED FOODSTUFFS AND NOT TO FOODSTUFFS IN
GENERAL MAY PROVIDE FOR DEROGATIONS, IN EXCEPTIONAL CASES, FROM THE REQUIREMENTS
LAID DOWN IN ARTICLE 3 (1), POINTS 2 AND 4, PROVIDED THAT THIS DOES NOT RESULT IN THE
PURCHASER BEING INADEQUATELY INFORMED.

2. COMMUNITY PROVISIONS APPLICABLE TO SPECIFIED FOODSTUFFS AND NOT TO FOODSTUFFS IN
GENERAL MAY PROVIDE THAT OTHER PARTICULARS IN ADDITION TO THOSE LISTED IN ARTICLE 3
MUST APPEAR ON THE LABELLING.

WHERE THERE ARE NO COMMUNITY PROVISIONS, MEMBER STATES MAY MAKE PROVISION FOR
SUCH PARTICULARS IN ACCORDANCE WITH THE PROCEDURE LAID DOWN IN ARTICLE 16.

" 3. The Community provisions referred to in paragraphs 1 and 2 shall be adopted in accordance with the
procedure laid down in Article 17. " [3]

379L0112.EN -3
59




The consolidated version below is supplied by the C for inf only; it confers no rights and imposes no obligations separate from those conferred or imposed by the acts formally adopted
and published, which continue to be the only authentic ones. ' i *

ARTICLE 5

1. THE NAME UNDER WHICH A FOODSTUFF IS SOLD SHALL BE THE NAME LAID DOWN BY
WHATEVER LAWS , REGULATIONS OR ADMINISTRATIVE PROVISIONS APPLY TO THE FOODSTUFF IN
QUESTION OR, IN THE ABSENCE OF ANY SUCH NAME, THE NAME CUSTOMARY IN THE MEMBER
STATE WHERE THE PRODUCT IS SOLD " to the ultimate consumer and to mass caterers " [3], OR A
DESCRIPTION OF THE FOODSTUFFE AND, IF NECESSARY, OF ITS USE, THAT IS SUFFICIENTLY PRECISE
TO INFORM THE PURCHASER OF ITS TRUE NATURE AND TO ENABLE IT TO BE DISTINGUISHED
FROM PRODUCTS WITH WHICH IT COULD BE CONFUSED.

2.NO TRADE MARK, BRAND NAME OR FANCY NAME MAY BE SUBSTITUTED FOR THE NAME UNDER
WHICH THE PRODUCT IS SOLD.

3. THE NAME UNDER WHICH THE PRODUCT IS SOLD SHALL INCLUDE OR BE ACCOMPANIED BY
PARTICULARS AS TO THE PHYSICAL CONDITION OF THE FOODSTUFF OR THE SPECIFIC TREATMENT
WHICH IT HAS UNDERGONE (E.G. POWDERED, FREEZE-DRIED, DEEP-FROZEN, CONCENTRATED,
SMOKED) IN ALL CASES WHERE OMISSION OF SUCH INFORMATION COULD CREATE CONFUSION IN
THE MIND OF THE PURCHASER.

" Any foodstuff which has been treated with ionizing radiation must bear one of the following indications:

- in Spanish "irradiado” or "tratado con radiacfon ionizante”,

- in Danish: "bestrélet/ ..." or "strilekonserveret” or "behandlet med ioniserende straling" or "konserveret med
ioniserende straling”,

- in German: "bestrahlt" or "mit ionisierenden Strahlen behandelt",

- in Greek: [ see O] for the Greek characters ] or [ see OJ for the Greek characters ],

- in English: “irradiated” or "treated with ionizing radiation”,

- in French: "traité par rayonnements ionisants" or "traité par ionisation”,

- in Italian: "irradiato” or "trattato con radiazioni ionizzanti",

- in Dutch: "doorstraald” or "door bestraling behandeld" or "met ioniserende stralen behandeld",

- in Portuguese: "irradiado” or "tratado por irradiagdes" or "tratado por radiagio ionizante”. " [3]

ARTICLE 6

1. INGREDIENTS SHALL BE LISTED IN ACCORDANCE WITH THIS ARTICLE AND THE ANNEXES.
2. INGREDIENTS NEED NOT BE LISTED IN THE CASE OF:

(a) - FRESH FRUIT AND VEGETABLES, INCLUDING POTATOES, WHICH HAVE NOT BEEN PEELED, CUT
ORSIMILARLY TREATED,

- CARBONATED WATER, THE DESCRIPTION OF WHICH INDICATES THAT IT HAS BEEN
CARBONATED,

- FERMENTATION VINEGARS DERIVED EXCLUSIVELY FROM A SINGLE BASIC PRODUCT, PROVIDED
THAT NO OTHER INGREDIENT HAS BEEN ADDED;

(b) - CHEESE,
- BUTTER,
- FERMENTED MILK AND CREAM,

PROVIDED THAT NO INGREDIENT HAS BEEN ADDED OTHER THAN LACTIC PRODUCTS, ENZYMES
AND MICRO-ORGANISM CULTURES ESSENTIAL TO MANUFACTURE, OR THE SALT NEEDED FOR THE
MANUFACTURE OF CHEESE OTHER THAN FRESH CHEESE AND PROCESSED CHEESE;

(c) PRODUCTS CONSISTING OF A SINGLE INGREDIENT.

3. IN THE CASE OF BEVERAGES CONTAINING MORE THAN 1,2 % BY VOLUME OF ALCOHOL, THE
COUNCIL, ACTING ON A PROPOSAL FROM THE COMMISSION, SHALL, BEFORE THE EXPIRY OF A
PERIOD OF FOUR YEARS FOLLOWING NOTIFICATION OF THIS DIRECTIVE, DETERMINE THE RULES
FOR LABELLING INGREDIENTS. "..." [2]
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4. (a) "INGREDIENT" SHALL MEAN ANY SUBSTANCE, INCLUDING ADDITIVES, USED IN THE
MANUFACTURE OR PREFARATION OF A FOODSTUFF AND STILL PRESENT IN THE FINISHED
PRODUCT, EVEN IF IN ALTERED FORM.

() WHERE AN INGREDIENT OF THE FOODSTUFF IS ITSELF THE PRODUCT OF SEVERAL
INGREDIENTS, THE LATTER SHALL BE REGARDED AS INGREDIENTS OF THE FOODSTUFF IN
QUESTION.

(c) THE FOLLOWING SHALL NOT BE REGARDED AS INGREDIENTS:

(i) THE CONSTITUENTS OF AN INGREDIENT WHICH HAVE BEEN TEMPORARILY SEPARATED
DURING THE MANUFACTURING PROCESS AND LATER REINTRODUCED BUT NOT IN EXCESS OF
THEIR ORIGINAL PROPORTIONS;

(ii) - ADDITIVES:

-- WHOSE PRESENCE IN A GIVEN FOODSTUFF IS SOLELY DUE TO THE FACT THAT THEY WERE
CONTAINED IN ONE OR MORE INGREDIENTS OF THAT FOODSTUFF, PROVIDED THAT THEY SERVE
NO TECHNOLOGICAL FUNCTION IN THE FINISHED PRODUCT,

-- WHICH ARE USED AS PROCESSING AIDS;

- SUBSTANCES USED IN THE QUANTITIES STRICTLY NECESSARY AS SOLVENTS OR MEDIA FOR
ADDITIVES OR FLAVOURING.

(d) IN CERTAIN CASES DECISIONS MAY BE TAKEN IN ACCORDANCE WITH THE PROCEDURE LAID
DOWN IN ARTICLE 17 AS TO WHETHER THE CONDITIONS DESCRIBED IN (c) (ii) ARE SATISFIED.

5. (a) THE LIST OF INGREDIENTS SHALL INCLUDE ALL THE INGREDIENTS OF THE FOODSTUFF, IN
DESCENDING ORDER OF WEIGHT, AS RECORDED AT THE TIME OF THEIR USE IN THE
MANUFACTURE OF THE FOODSTUFF. IT SHALL APPEAR PRECEDED BY A SUITABLE HEADING
WHICH INCLUDES THE WORD "INGREDIENTS".

HOWEVER:

- ADDED WATER AND VOLATILE PRODUCTS SHALL BE LISTED IN ORDER OF THEIR WEIGHT IN THE
FINISHED PRODUCT; THE AMOUNT OF WATER ADDED AS AN INGREDIENT IN A FOODSTUFF SHALL
BE CALCULATED BY DEDUCTING FROM THE TOTAL AMOUNT OF THE FINISHED PRODUCT THE
TOTAL AMOUNT OF THE OTHER INGREDIENTS USED. THIS AMOUNT NEED NOT BE TAKEN INTO
CONSIDERATION IF IT DOES NOT EXCEED 5 % BY WEIGHT OF THE FINISHED PRODUCT;

- INGREDIENTS USED IN CONCENTRATED OR DEHYDRATED FORM AND RECONSTITUTED AT THE
TIME OF MANUFACTURE MAY BE LISTED IN ORDER OF WEIGHT AS RECORDED BEFORE THEIR
CONCENTRATION OR DEHYDRATION;

- IN THE CASE OF CONCENTRATED OR DEHYDRATED FOODS WHICH ARE INTENDED TO BE
RECONSITUTED BY THE ADDITION OF WATER, THE INGREDIENTS MAY BE LISTED IN ORDER OF
PROPORTION IN THE RECONSTITUTED PRODUCT PROVIDED THAT THE LIST OF INGREDIENTS IS
ACCOMPANIED BY AN EXPRESSION SUCH AS "INGREDIENTS OF THE RECONSTITUTED PRODUCT",
OR "INGREDIENTS OF THE READY-TO-USE PRODUCT";

- IN THE CASE OF MIXTURES OF FRUIT OR VEGETABLES WHERE NO PARTICULAR FRUIT OR
VEGETABLE SIGNIFICANTLY PREDOMINATES IN PROPORTION BY WEIGHT, THOSE INGREDIENTS
MAY BE LISTED IN ANOTHER ORDER PROVIDED THAT THAT LIST OF INGREDIENTS IS
ACCOMPANIED BY AN EXPRESSION SUCH AS "IN VARIABLE PROPORTION";

- IN THE CASE OF MIXTURES OF SPICES OR HERBS, WHERE NONE SIGNIFICANTLY PREDOMINATES
IN PROPORTION BY WEIGHT, THOSE INGREDIENTS MAY BE LISTED IN ANOTHER ORDER PROVIDED
THAT THAT LIST OF INGREDIENTS IS ACCOMPANIED BY AN EXPRESSION SUCH AS "IN VARIABLE
PROPORTION";

(b) INGREDIENTS SHALL BE DESIGNATED BY THEIR SPECIFIC NAME, WHERE APPLICABLE, IN
ACCORDANCE WITH THE RULES LAID DOWN IN ARTICLE 5.
HOWEVER:

- " ingredients which belong to one of the categories listed in Annex I and are constituents of another foodstuff
may be designated by the name of that category only. Alterations to the list of categories in Annex I may be
effected in accordance with the procedure laid down in Article 17; " [3]
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- INGREDIENTS BELONGING TO ONE OF THE CATEGORIES LISTED IN ANNEX II MUST BE
DESIGNATED BY THE NAME OF THAT CATEGORY, FOLLOWED BY THEIR SPECIFIC NAME OR EEC
NUMBER; IF AN INGREDIENT BELONGS TO MORE THAN ONE OF THE CATEGORIES, THE CATEGORY
APPROPRIATE TO THE PRINCIPAL FUNCTION IN THE CASE OF THE FOODSTUFF IN QUESTION
SHALL BE INDICATED; AMENDMENTS TO THIS ANNEX BASED ON ADVANCES IN SCIENTIFIC AND
TECHNICAL KNOWLEDGE SHALL BE ADOPTED IN ACCORDANCE WITH THE PROCEDURE LAID
DOWN IN ARTICLE 17;

- " flavourings shall be designated in accordance with Annex III to this Directive. " [4]

" These provisions shall be adopted in accordance with the procedure laid down in Article 17; " [3]

- " the specific Community provisions governing the indication of treatment of an ingredient with ionizing
radiation shall be adopted subsequently in accordance with Article 100a of the Treaty. " [3]

6. COMMUNITY PROVISIONS OR, WHERE THERE ARE NONE, NATIONAL PROVISIONS MAY LAY
DOWN THAT THE NAME UNDER WHICH A SPECIFIC FOODSTUFF IS SOLD IS TO BE ACCOMPANIED
BY MENTION OF A PARTICULAR INGREDIENT OR INGREDIENTS. THE PROCEDURE LAID DOWN IN
ARTICLE 16 SHALL APPLY TO ANY SUCH NATIONAL PROVISIONS.

" The Community provisions referred to in this paragraph shall be adopted in accordance with the procedure
laid down in Article 17. " [3]

7. IN THE CASE REFERRED TO IN PARAGRAPH 4 (b), A COMPOUND INGREDIENT MAY BE INCLUDED
IN THE LIST OF INGREDIENTS, UNDER ITS OWN DESIGNATION IN SO FAR AS THIS IS LAID DOWN BY
LAW OR ESTABLISHED BY CUSTOM, IN TERMS OF ITS OVERALL WEIGHT, PROVIDED THAT IT IS
IMMEDIATELY FOLLOWED BY A LIST OF ITS INGREDIENTS.

SUCH A LIST, HOWEVER, SHALL NOT BE COMPULSORY:

- WHERE THE COMPOUND INGREDIENT CONSTITUTES LESS THAN 25 % OF THE FINISHED PRODUCT;
HOWEVER, THIS EXEMPTION SHALL NOT APPLY IN THE CASE OF ADDITIVES, SUBJECT TO THE
PROVISIONS OF PARAGRAPH 4 (c),

- WHERE THE COMPOUND INGREDIENT IS A FOODSTUFF FOR WHICH A LIST OF INGREDIENTS IS
NOT REQUIRED UNDER COMMUNITY RULES.

8. NOTWITHSTANDING PARAGRAPH 5 (a), THE WATER CONTENT NEED NOT BE SPECIFIED:

(a) WHERE THE WATER IS USED DURING THE MANUFACTURING PROCESS SOLELY FOR THE
RECONSTITUTION OF AN INGREDIENT USED IN CONCENTRATED OR DEHYDRATED FORM,;

(b) IN THE CASE OF A LIQUID MEDIUM WHICH IS NOT NORMALLY CONSUMED.

ARTICLE 7

1. WHERE THE LABELLING OF A FOODSTUFF PLACES EMPHASIS ON THE PRESENCE OR LOW
CONTENT OF ONE OR MORE INGREDIENTS WHICH ARE ESSENTIAL TO THE SPECIFIC PROPERTIES
OF THE FOODSTUFF, OR WHERE THE DESCRIPTION OF THE FOODSTUFF HAS THE SAME EFFECT, THE
MINIMUM OR MAXIMUM PERCENTAGE, AS THE CASE MAY BE, USED IN THE MANUFACTURE
THEREOF SHALL BE STATED.

THIS INFORMATION SHALL APPEAR EITHER IMMEDIATELY NEXT TO THE NAME UNDER WHICH
THE FOODSTUFF IS SOLD OR IN THE LIST OF INGREDIENTS IN CONNECTION WITH THE INGREDIENT
IN QUESTION.

IN ACCORDANCE WITH THE PROCEDURE LAID DOWN IN ARTICLE 17, IT MAY BE DECIDED THAT, IN
THE CASE OF CERTAIN INGREDIENTS, THE PERCENTAGE REFERRED TO IN THIS PARAGRAPH SHALL
BE EXPRESSED IN ABSOLUTE TERMS.

2. PARAGRAPH 1 SHALL NOT APPLY:

(a) IN THE CASE OF LABELLING WHICH IS INTENDED TO CHARACTERIZE A FOODSTUFF IN
ACCORDANCE WITH ARTICLE 5 (1) OR WHICH IS REQUIRED UNDER COMMUNITY PROVISIONS OR,
WHERE THERE ARE NONE, UNDER NATIONAL PROVISIONS APPLICABLE TO CERTAIN FOODSTUFFS;

(b) IN THE CASE OF INGREDIENTS USED IN SMALL QUANTITIES ONLY AS FLAVOURINGS.
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3. COMMUNITY PROVISIONS OR, WHERE THERE ARE NONE, NATIONAL PROVISIONS MAY
STIPULATE FOR CERTAIN FOODSTUFFS, AS WELL AS IN THE CASE REFERRED TO IN PARAGRAPH 2
(a), THAT QUANTITIES OF CERTAIN INGREDIENTS MUST BE INDICATED EITHER IN ABSOLUTE
TERMS OR AS PERCENTAGES AND THAT, WHERE APPROPRIATE, MENTION SHOULD BE MADE OF
ANY ALTERATION IN THE QUANTITIES OF THESE INGREDIENTS.

THE PROCEDURE LAID DOWN IN ARTICLE 16 SHALL APPLY TO ANY SUCH NATIONAL PROVISIONS.
" The Community provisions referred to in this paragraph shall be adopted in accordance with the procedure
laid down in Article 17. " [3]

ARTICLE 8

1. THE NET QUANTITY OF PREPACKAGED FOODSTUFFS SHALL BE EXPRESSED:

- IN UNITS OF VOLUME IN THE CASE OF LIQUIDS,
- IN UNITS OF MASS IN THE CASE OF OTHER PRODUCTS,

USING THE LITRE, CENTILITRE, MILLILITRE, KILOGRAM OR GRAM, AS APPROPRIATE.

COMMUNITY PROVISIONS OR, WHERE THERE ARE NONE, NATIONAL PROVISIONS APPLICABLE TO
CERTAIN SPECIFIED FOODSTUFFS MAY DEROGATE FROM THIS RULE.

THE PROCEDURE LAID DOWN IN ARTICLE 16 SHALL APPLY TO ANY SUCH NATIONAL PROVISIONS.

2. (a) WHERE THE INDICATION OF A CERTAIN TYPE OF QUANTITY (E.G. NOMINAL QUANTITY,
MINIMUM QUANTITY, AVERAGE QUANTITY) IS REQUIRED BY COMMUNITY PROVISIONS OR, WHERE
THERE ARE NONE, BY NATIONAL PROVISIONS, THIS QUANTITY SHALL BE REGARDED AS THE NET
QUANTITY FOR THE PURPOSES OF THIS DIRECTIVE.

WITHOUT PREJUDICE TO THE NOTIFICATION PROVIDED FOR IN ARTICLE 22, MEMBER STATES
SHALL INFORM THE COMMISSION AND THE OTHER MEMBER STATES OF ANY MEASURE TAKEN
PURSUANT TO THIS POINT.

(b)) COMMUNITY PROVISIONS OR, WHERE THERE ARE NONE, NATIONAL PROVISIONS MAY, FOR
CERTAIN SPECIFIED FOODSTUFFS CLASSIFIED BY QUANTITY IN CATEGORIES, REQUIRE OTHER
INDICATIONS OF QUANTITY.

THE PROCEDURE LAID DOWN IN ARTICLE 16 SHALL APPLY TO ANY SUCH NATIONAL PROVISIONS.

(c) WHERE A PREPACKAGED ITEM CONSISTS OF TWO OR MORE INDIVIDUAL PREPACKAGED ITEMS
CONTAINING THE SAME QUANTITY OF THE SAME PRODUCT, THE NET QUANTITY SHALL BE
INDICATED BY MENTIONING THE NET QUANTITY CONTAINED IN EACH INDIVIDUAL PACKAGE
AND THE TOTAL NUMBER OF SUCH PACKAGES. INDICATION OF THESE PARTICULARS SHALL NOT,
HOWEVER, BE COMPULSORY WHERE THE TOTAL NUMBER OF INDIVIDUAL PACKAGES CAN BE
CLEARLY SEEN AND EASILY COUNTED FROM THE OUTSIDE AND WHERE AT LEAST ONE
INDICATION OF THE NET QUANTITY CONTAINED IN EACH INDIVIDUAL PACKAGE CAN BE
CLEARLY SEEN FROM THE OUTSIDE.

(d) WHERE A PREPACKAGED ITEM CONSISTS OF TWO OR MORE INDIVIDUAL PACKAGES WHICH
ARE NOT REGARDED AS UNITS OF SALE, THE NET QUANTITY SHALL BE GIVEN BY INDICATING THE
TOTAL NET QUANTITY AND THE TOTAL NUMBER OF INDIVIDUAL PACKAGES. COMMUNITY
PROVISIONS OR, WHERE THERE ARE NONE, NATIONAL PROVISIONS NEED NOT, IN THE CASE OF
CERTAIN FOODSTUFFS, REQUIRE INDICATION OF THE TOTAL NUMBER OF INDIVIDUAL PACKAGES.
WITHOUT PREJUDICE TO THE NOTIFICATION PROVIDED FOR IN ARTICLE 22, MEMBER STATES
SHALL INFORM THE COMMISSION AND THE OTHER MEMBER STATES OF ANY MEASURE TAKEN
PURSUANT TO THIS POINT.

3. IN THE CASE OF FOODSTUFFS NORMALLY SOLD BY NUMBER, MEMBER STATES NEED NOT
REQUIRE INDICATION OF THE NET QUANTITY PROVIDED THAT THE NUMBER OF ITEMS CAN
CLEARLY BE SEEN AND EASILY COUNTED FROM THE OUTSIDE OR, IF NOT, IS INDICATED ON THE
LABELLING.

WITHOUT PREJUDICE TO THE NOTIFICATION PROVIDED FOR IN ARTICLE 22, MEMBER STATES
SHALL INFORM THE COMMISSION AND THE OTHER MEMBER STATES OF ANY MEASURE TAKEN
PURSUANT TO THIS PARAGRAPH.
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4. " Where a solid foodstuff is presented in a liquid medium, the drained net weight of the foodstuff shall also
be indicated on the labelling.

For the purposes of this paragraph, "liquid medium" shall mean the following products, possibly in mixtures
and also where frozen or quick-frozen, provided that the liquid is merely an adjunct to the essential elements of
that preparation and is thus not a decisive factor for the purchase: water, aqueous solutions of salts, brine;
aqueous solutions of food acids, vinegar; aqueous solutions of sugars, aqueous solutions of other sweetening
substances; fruit or vegetable juices in the case of fruit or vegetables.

This list may be supplemented in accordance with the procedure laid down in Article 17.

Methods of checking the drained net weight shall be determined in accordance with the procedure laid down in
Article 17." [3]

5. 1T SHALL NOT BE COMPULSORY TO INDICATE THE NET QUANTITY IN THE CASE OF FOODSTUFFS:

(a) WHICH ARE SUBJECT TO CONSIDERABLE LOSSES IN THEIR VOLUME OR MASS AND WHICH ARE
SOLD BY NUMBER OR WEIGHED IN THE PRESENCE OF THE PURCHASER;

(b) THE NET QUANTITY OF WHICH IS LESS THAN 5 g OR 5 ml; HOWEVER, THIS PROVISION SHALL
NOT APPLY TO SPICES AND HERBS.

COMMUNITY PROVISIONS OR, WHERE THERE ARE NONE, NATIONAL PROVISIONS APPLICABLE TO
SPECIFIED FOODSTUFFS MAY IN EXCEPTIONAL CASES LAY DOWN THRESHOLDS WHICH ARE
HIGHER THAN 5 g OR 5 ml PROVIDED THAT THIS DOES NOT RESULT IN THE PURCHASER BEING
INADEQUATELY INFORMED.

WITHOUT PREJUDICE TO THE NOTIFICATION PROVIDED FOR IN ARTICLE 22, MEMBER STATES
SHALL INFORM THE COMMISSION AND THE OTHER MEMBER STATES OF ANY MEASURE TAKEN
PURSUANT TO THIS PARAGRAPH.

6. UNTIL THE END OF THE TRANSITIONAL PERIOD DURING WHICH THE USE OF THE IMPERIAL
UNITS OF MEASUREMENT CONTAINED IN CHAPTER D OF THE ANNEX TO DIRECTIVE 71/354/EEC OF
18 OCTOBER 1971 ON THE APPROXIMATION OF THE LAWS OF THE MEMBER STATES RELATING TO
UNITS OF MEASUREMENT (1), AS LAST AMENDED BY DIRECTIVE 76/770/EEC (2), IS AUTHORIZED IN
THE COMMUNITY, IRELAND AND THE UNITED KINGDOM MAY PERMIT THE QUANTITY TO BE
EXPRESSED ONLY IN IMPERIAL UNITS OF MEASUREMENT CALCULATED ON THE BASIS OF THE
FOLLOWING CONVERSION RATES:

-1 ml = 0,0352 FLUID OUNCES,
-11=1,760 PINTS OR 0,220 GALLONS,
-1 g =0,0353 OUNCES (AVOIRDUPOIS),
-1 kg = 2,205 POUNDS.

" 7. The Community provisions referred to in paragraphs 1, 2 (b) and (d) and 5 shall be adopted in accordance
with the procedure laid down in Article 17. " [3]

ARTICLE 9

1. THE DATE OF MINIMUM DURABILITY OF A FOODSTUFF SHALL BE THE DATE UNTIL WHICH THE
FOODSTUFF RETAINS ITS SPECIFIC PROPERTIES WHEN PROPERLY STORED. IT SHALL BE INDICATED
IN ACCORDANCE WITH THE PROVISIONS OF THIS ARTICLE.

2. THE DATE SHALL BE PRECEDED BY THE WORDS:

- "BEST BEFORE ..." WHEN THE DATE INCLUDES AN INDICATION OF THE DAY,
- "BEST BEFORE END ..." IN OTHER CASES.

" 13]
3. THE WORDS REFERRED TO IN PARAGRAPH 2 SHALL BE ACCOMPANIED BY:

- EITHER THE DATE ITSELF, OR
- A REFERENCE TO WHERE THE DATE IS GIVEN ON THE LABELLING.
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IF NEED BE, THESE PARTICULARS SHALL BE FOLLOWED BY A DESCRIPTION OF THE STORAGE
CONDITIONS WHICH MUST BE OBSERVED IF THE PRODUCT IS TO KEEP FOR THE SPECIFIED PERIOD.

4. THE DATE SHALL CONSIST OF THE DAY, MONTH AND YEAR IN UNCODED CHRONOLOGICAL
FORM.
HOWEVER, IN THE CASE OF FOODSTUFEFS:

- WHICH WILL NOT KEEP FOR MORE THAN THREE MONTHS, AN INDICATION OF THE DAY AND
THE MONTH WILL SUFFICE,

- WHICH WILL KEEP FOR MORE THAN THREE MONTHS BUT NOT MORE THAN 18 MONTHS, AN
INDICATION OF THE MONTH AND YEAR WILL SUFFICE,

- WHICH WILL KEEP FOR MORE THAN 18 MONTHS, AN INDICATION OF THE YEAR WILL SUFFICE.

THE MANNER OF INDICATING THE DATE MAY BE SPECIFIED ACCORDING TO THE PROCEDURE
LAID DOWN IN ARTICLE 17.

5. " In their own territories the Member States may, until 31 December 1992, permit the minimum durability
period to be expressed otherwise than in terms of the date of minimum durability. Without prejudice to the
notification provided for in Article 22, Member States shall notify the Commission and the other Member States
of any measure taken under this paragraph. " [3]

6. " Subject to Community provisions imposing other types of date indication, an indication of the durability
date shall not be required for:

- fresh fruit and vegetables, including potatoes, which have not been peeled, cut or similarly treated. This
derogation shall not apply to sprouting seeds and similar products such as legume sprouts,

- wines, liqueur wines, sparkling wines, aromatized wines and similar products obtained from fruits other than
grapes, and beverages falling within CN codes 2206 00 91, 2206 00 93 and 2206 00 99 and manufactured from
grapes or grape musts,

- beverages containing 10 % or more by volume of alcohol,

- soft drinks, fruit juices, fruit nectars and alcoholic beverages in individual containers of more than five litres,
intended for supply to mass caterers,

- bakers’ or pastry cooks’ wares which, given the nature of their content, are normally consumed within 24
hours of their manufacture,

- vinegar,

- cooking salt,

- solid sugar,

- confectionery products consisting almost solely of flavoured and/or coloured sugars,

- chewing gums and similar chewing products,

- individual portions of ice-cream. " [3]

" ARTICLE 9a

1. In the case of foodstuffs which, from the microbiological point of view, are highly perishable and are
therefore likely after a short period to constitute an immediate danger to human health, the date of minimum
durability shall be replaced by the "use by" date.

2. The date shall be preceded by the words:

- in Spanish: "fecha de caducidad”,

- in Danish: "sidste anvendelsesdato”,

- in German: "verbrauchen bis",

- in Greek: [ see OJ for the Greek characters ],
- in English: "use by",

- in French: "a consommer jusqu’au’,

- in Italian: "da consumare entro”,

- in Dutch: "te gebruiken tot",

- in Portuguese: "a consumir até”.
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These words shall be accompanied by:

- either the date itself, or
- a reference to where the date is given on the labelling.

These particulars shall be followed by a description of the storage conditions which must be observed.
3. The date shall consist of the day, the month and, possibly, the year, in that order and in uncoded form.

4. In some cases it may be decided by the procedure laid down in Article 17 whether the conditions laid down
in paragraph 1 are fulfilled. " [3]

ARTICLE 10

1. THE INSTRUCTIONS FOR USE OF A FOODSTUFF SHALL BE INDICATED IN SUCH A WAY AS TO
ENABLE APPROPRIATE USE TO BE MADE THEREOF.

2. COMMUNITY PROVISIONS OR, WHERE THERE ARE NONE, NATIONAL PROVISIONS MAY, IN THE
CASE OF CERTAIN FOODSTUFFS, SPECIFY THE WAY IN WHICH THE INSTRUCTIONS FOR USE
SHOULD BE INDICATED.

THE PROCEDURE LAID DOWN IN ARTICLE 16 SHALL APPLY TO SUCH NATIONAL PROVISIONS.

" The Community provisions referred to in this paragraph shall be adopted in accordance with the procedure
laid down in Article 17. " [3]

" ARTICLE 10a

THE RULES CONCERNING INDICATION OF THE ALCOHOLIC STRENGTH BY VOLUME SHALL, IN THE
CASE OF PRODUCTS COVERED BY TARIFF HEADING NOS 22.04 AND 22.05, BE THOSE LAID DOWN IN
THE SPECIFIC COMMUNITY PROVISIONS APPLICABLE TO SUCH PRODUCTS.

IN THE CASE OF OTHER BEVERAGES CONTAINING MORE THAN 1,2 % BY VOLUME OF ALCOHOL,
THESE RULES SHALL BE LAID DOWN IN ACCORDANCE WITH THE PROCEDURE PROVIDED FOR IN
ARTICLE 17." [2]

ARTICLE 11

" 1. (a) When the foodstuffs are prepackaged, the particulars provided for in Articles 3 and 4 (2) shall appear on
the prepackaging or on a label attached thereto.

(b) Notwithstanding point (a) and without prejudice to Community provisions on nominal quantities, where
prepackaged foodstuffs are:

- intended for the ultimate consumer but marketed at a stage prior to sale to the ultimate consumer and where
sale to a mass caterer is not involved at that stage,
- intended for supply to mass caterers for preparation, processing, splitting or retail sale,

the particulars required under Articles 3 and 4 (2) need appear only on the commercial documents referring to
the foodstuffs where it can be guaranteed that such documents, containing all the labelling information, either
accompany the foodstuffs to which they refer or were sent before or at the same time as delivery.

(c) In the cases referred to in (b), the particulars referred to in Article 3 (1) (1), (4) and (6) and, where
appropriate, that referred to in Article 9a, shall also appear on the external packaging in which the foodstuffs
are presented for marketing.
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2. These particulars shall be easy to understand and marked in a conspicuous place in such a way as to be easily
visible, clearly legible and indelible.
They shall not in any way be hidden, obscured or interrupted by other written or pictorial matter.

3. (a) The particulars listed in Article 3 (1), points 1, 3, 4 and 9 shall appear in the same field of vision. This
requirement may be extended to the particulars provided for in Article 4 (2).

(b) However, for glass bottles intended for re-use, upon which one of the particulars listed in point (a) is
indelibly marked, this requirement shall not apply for a period of 10 years following notification of this
Directive.

4. In the case of the glass bottles intended for re-use which are indelibly marked and which therefore bear no
label, ring or collar and packaging or containers the largest surface of which has an area of less than 10 em? only
the particulars listed in Article 3 (1) (1), (3) and (4) need be given. In this case, paragraph 3 (a) shall not apply.

5. Member States may, until 31 December 1996, refrain from requiring the minimum durability date or the "use
by" date to be mentioned in respect of bottles referred to in paragraph 4.

6. Ireland, the Netherlands and the United Kingdom may derogate from Article 3 (1) and paragraph 3 (a) of this
Atrticle in the case of milk and milk products put up in glass bottles intended for re-use.

7. The Member States shall inform the Commission of any measure taken pursuant to paragraphs 5 or 6. " [3]

ARTICLE 12

WHERE FOODSTUFFS ARE OFFERED FOR SALE TO THE " to the ultimate consumer or to mass caterers " [3]
WITHOUT PREPACKAGING, OR WHERE FOODSTUFFS ARE PACKAGED ON THE SALES PREMISES AT
THE CONSUMER’S REQUEST OR PREPACKAGED FOR DIRECT SALE, THE MEMBER STATES SHALL
ADOPT DETAILED RULES CONCERNING THE MANNER IN WHICH THE PARTICULARS SPECIFIED IN
ARTICLE 3 AND ARTICLE 4 (2) ARE TO BE SHOWN.

THEY MAY DECIDE NOT TO REQUIRE THE PROVISION OF ALL OR SOME OF THESE PARTICULARS,
PROVIDED THAT THE " purchaser " [8] STILL RECEIVES SUFFICIENT INFORMATION.

ARTICLE 13

THIS DIRECTIVE SHALL NOT AFFECT THE PROVISIONS OF NATIONAL LAWS WHICH, IN THE
ABSENCE OF COMMUNITY PROVISIONS, IMPOSE LESS STRINGENT REQUIREMENTS FOR THE
LABELLING OF FOODSTUFFS PRESENTED IN FANCY PACKAGING SUCH AS FIGURINES OR
SOUVENIRS.

ARTICLE 14

MEMBER STATES SHALL REFRAIN FROM LAYING DOWN REQUIREMENTS MORE DETAILED THAN
THOSE ALREADY CONTAINED IN ARTICLES 3 TO 11 CONCERNING THE MANNER IN WHICH THE
PARTICULARS PROVIDED FOR IN ARTICLE 3 AND ARTICLE 4 (2) ARE TO BE SHOWN.

THE MEMBER STATES SHALL, HOWEVER, ENSURE THAT THE SALE OF FOODSTUFFS WITHIN THEIR
OWN TERRITORIES IS PROHIBITED IF THE PARTICULARS PROVIDED IN ARTICLE 3 AND ARTICLE 4 (2)
DO NOT APPEAR IN A LANGUAGE EASILY UNDERSTOOD BY PURCHASERS, UNLESS OTHER
MEASURES HAVE BEEN TAKEN TO ENSURE THAT THE PURCHASER IS INFORMED. THIS PROVISION
SHALL NOT PREVENT SUCH PARTICULARS FROM BEING INDICATED IN VARIOUS LANGUAGES.
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ARTICLE 15

1. MEMBER STATES MAY NOT FORBID TRADE IN FOODSTUFFS WHICH COMPLY WITH THE RULES
LAID DOWN IN THIS DIRECTIVE BY THE APPLICATION OF NON-HARMONIZED NATIONAL
PROVISIONS GOVERNING THE LABELLING AND PRESENTATION OF CERTAIN FOODSTUFFS OR OF
FOODSTUFFS IN GENERAL.

2. PARAGRAPH 1 SHALL NOT APPLY TO NON-HARMONIZED NATIONAL PROVISIONS JUSTIFIED ON
GROUNDS OF:

- PROTECTION OF PUBLIC HEALTH,

- PREVENTION OF FRAUD, UNLESS SUCH PROVISIONS ARE LIABLE TO IMPEDE THE APPLICATION OF
THE DEFINITIONS AND RULES LAID DOWN BY THIS DIRECTIVE,

- PROTECTION OF INDUSTRIAL AND COMMERCIAL PROPERTY RIGHTS, INDICATIONS OF
PROVENANCE, REGISTERED DESIGNATIONS OF ORIGIN AND PREVENTION OF UNFAIR
COMPETITION.

ARTICLE 16

WHERE REFERENCE IS MADE TO THIS ARTICLE, THE FOLLOWING PROCEDURE SHALL APPLY:

1. WHEN A MEMBER STATE MAINTAINS THE PROVISIONS OF ITS NATIONAL LAWS, IT SHALL
INFORM THE COMMISSION AND THE OTHER MEMBER STATES THEREOF WITHIN A PERIOD OF TWO
YEARS AFTER NOTIFICATION OF THIS DIRECTIVE;

2.SHOULD A MEMBER STATE DEEM IT NECESSARY TO ADOPT NEW LEGISLATION, IT SHALL NOTIFY
THE COMMISSION AND THE OTHER MEMBER STATES OF THE MEASURES ENVISAGED AND GIVE
THE REASONS JUSTIFYING THEM. THE COMMISSION SHALL CONSULT THE MEMBER STATES
WITHIN THE STANDING COMMITTEE ON FOODSTUFFS IF IT CONSIDERS SUCH CONSULTATION TO
BE USEFUL OR IF A MEMBER STATE SO REQUESTS.

MEMBER STATES MAY TAKE SUCH ENVISAGED MEASURES ONLY THREE MONTHS AFTER SUCH
NOTIFICATION AND PROVIDED THAT THE COMMISSION’S OPINION IS NOT NEGATIVE.

IN THE LATTER EVENT, AND BEFORE THE EXPIRY OF THE ABOVEMENTIONED PERIOD, THE
COMMISSION SHALL INITIATE THE PROCEDURE PROVIDED FOR IN ARTICLE 17 IN ORDER TO
DETERMINE WHETHER THE ENVISAGED MEASURES MAY BE IMPLEMENTED SUBJECT, IF
NECESSARY, TO THE APPROPRIATE MODIFICATIONS.

ARTICLE 17

" Where the procedure laid down in this Article is to be followed, the matter shall be referred to the Standing
Committee on Foodstuffs (hereinafter called "the Committee") by its chairman, either on his own initiative or at
the request of a representative of a Member State.

The representative of the Commission shall submit to the Committee a draft of the measures to be taken. The
Committee shall deliver its opinion on the draft within a time limit which the chairman may lay down
according to the urgency of the matter. The opinion shall be delivered by the majority laid down in Article 148
(2) of the Treaty in the case of Decisions which the Council is required to adopt on a proposal from the
Commission. The votes of the representatives of the Member States within the Committee shall be weighted in
the manner set out in that Article. The chairman shall not vote.

The Commission shall adopt the measures envisaged if they are in accordance with the opinion of the
Committee.

If the measures envisaged are not in accordance with the opinion of the Committee, or if no opinion is
delivered, the Commission shall, without delay, submit to the Council a proposal relating to the measures to be
taken. The Council shall act by a qualified majority.

If, on the expiry of a period three months from the date of referral to the Council, the Council has not acted, the
proposed measures shall be adopted by the Commission. " [3]
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ARTICLE 18

".“u [3]

ARTICLE 19

IF TEMPORARY MEASURES PROVE NECESSARY TO FACILITATE THE APPLICATION OF THIS
DIRECTIVE, THEY SHALL BE ADOPTED IN ACCORDANCE WITH THE PROCEDURE PROVIDED FOR IN
ARTICLE 17.

ARTICLE 20

THIS DIRECTIVE SHALL NOT AFFECT COMMUNITY PROVISIONS RELATING TO THE LABELLING AND
PRESENTATION OF CERTAIN FOODSTUFFS ALREADY ADOPTED AT THE TIME OF ITS NOTIFICATION.
ANY AMENDMENTS NECESSARY TO HARMONIZE SUCH PROVISIONS WITH THE RULES LAID DOWN
IN THIS DIRECTIVE SHALL BE DECIDED IN ACCORDANCE WITH THE PROCEDURE APPLICABLE TO
EACH OF THE PROVISIONS IN QUESTION.

ARTICLE 21

THIS DIRECTIVE SHALL NOT APPLY TO PRODUCTS FOR EXPORT OUTSIDE THE COMMUNITY.

ARTICLE 22

1. MEMBER STATES SHALL MAKE SUCH AMENDMENTS TO THEIR LAWS AS MAY BE NECESSARY TO
COMPLY WITH THE PROVISIONS OF THIS DIRECTIVE AND SHALL FORTHWITH INFORM THE
COMMISSION THEREOF; THE LAWS THUS AMENDED SHALL BE APPLIED IN SUCH A WAY AS TO:

- PERMIT TRADE IN THOSE PRODUCTS WHICH COMPLY WITH THE PROVISIONS OF THIS DIRECTIVE
NO LATER THAN TWO YEARS AFTER ITS NOTIFICATION,

- PROHIBIT TRADE IN THOSE PRODUCTS WHICH DO NOT COMPLY WITH THE PROVISIONS OF THIS
DIRECTIVE FOUR YEARS AFTER ITS NOTIFICATION.

2. HOWEVER, MEMBER STATES MAY:

(a) IN THE CASE OF CERTAIN FOODSTUFFS, REDUCE THE PERIOD SPECIFIED IN THE SECOND
INDENT OF PARAGRAPH 1;

(b) IN THE CASE OF CERTAIN FOODSTUFFS WHICH KEEP FOR A LONG TIME, EXTEND THE PERIOD
SPECIFIED IN THE SECOND INDENT OF PARAGRAPH 1;

(c) WITHOUT PREJUDICE TO THE FIRST INDENT OF ARTICLE 23 (1) (b), IN THE CASE OF FOODSTUFFS
WHICH WILL KEEP FOR MORE THAN 12 MONTHS, EXTEND TO SIX YEARS THE PERIOD LAID DOWN
IN THE SECOND INDENT OF PARAGRAPH 1 ABOVE AS REGARDS THE OBLIGATION TO INDICATE
THE DATE OF MINIMUM DURABILITY.

3.IN THE CASE REFERRED TO:
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(a) IN PARAGRAPH 2 (a), THE PROCEDURE LAID DOWN IN ARTICLE 16 (2) SHALL APPLY TO ANY
NATIONAL PROVISION;

(b) IN PARAGRAPFH 2 (b) AND (c), MEMBER STATES SHALL INFORM THE COMMISSION AND THE
OTHER MEMBER STATES OF ANY MEASURE TAKEN PURSUANT TO THE SAID POINTS.

4. MEMBER STATES SHALL ALSO ENSURE THAT THE COMMISSION RECEIVES THE TEXT OF ANY
ESSENTIAL PROVISION OF NATIONAL LAW WHICH THEY ADOPT IN THE FIELD GOVERNED BY THIS
DIRECTIVE.

ARTICLE 23

" [3]

ARTICLE 24

THIS DIRECTIVE SHALL ALSO APPLY TO THE FRENCH OVERSEAS DEPARTMENTS.

ARTICLE 25

THIS DIRECTIVE SHALL NOT APPLY TO FOODSTUFFS MARKETED IN GREENLAND, INTENDED FOR
LOCAL CONSUMPTION.

ARTICLE 26

THIS DIRECTIVE IS ADDRESSED TO THE MEMBER STATES.

ANNEXI

" Categories of ingredients which may be designated by the name of the category rather than the specific name

Definition

Refined oils other than olive oil

Designation

"Oil", together with

- either the adjective "vegetable” or "animal”, as appropriate, or

- an indication of their specific vegetable or animal origin

The adjective "hydrogenated” must accompany the indication of a hydrogenated oil
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Definition

Refined fats

Designation

"Fat", together with

- either the adjective "vegetable” or "animal”, as appropriate, or

- an indication of their specific vegetable or animal origin

The adjective "hydrogenated” must accompany the indication of a hydrogenated fat

Definition
Mixtures of flour obtained from two or more cereal species
Designation

"Flour”, followed by a list of the cereals from which it has been obtained, in descending order by weight

Definition
Starches, and starches modified by physical means or by enzymes
Designation

Starch

Definition

All species of fish where the fish constitutes an ingredient of another foodstuff and provided that the name and
presentation of such foodstuff does not refer to a specific species of fish

Designation

Fish

Definition

All types of cheese where the cheese or mixture of cheeses constitutes an ingredient of another foodstuff and
provided that the name of presentation of such foodstuff does not refer to a specific type of cheese

Designaéion

Cheese

Definition
All spices not exceeding 2% by weight of the foodstuff
Designation

Spice(s) or mixed spices
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Definition
All herbs or parts of herbs not exceeding 2% by weight of the foodstuff
Designation

Herb(s) or mixed herbs

Definition
All types of gum preparations used in the manufacture of gum base for chewing gum
Designation

Gum base

Definition
All types of crumbed baked cereal products
Designation

Crumbs or rusks as appropriate

Definition
All types of sucrose
Designation

Sugar

Definition
Anhydrous dextrose or dextrose monochydrate
Designation

Dextrose

Definition
Glucose syrup and anhydrous glucose syrup
Designation

Glucose syrup

Definition
All types of milk protein (caseins, caseinates and whey proteins) and mixtures thereof
Designation

Milk proteins
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Definition
Press, expeller or refined cocoa butter
Designation

Cocoa butter

Definition
All crystallized fruit not exceeding 10% of the weight of the foodstuff
Designation

Crystallized fruit

Definition
Mixtures of vegetables not exceeding 10% of the weight of the foodstuff
Designation

Vegetables

Definition
All types of wine as defined in Council Regulation (EEC) No 822/87 (3)
Designation

Wine " [5]

ANNEX1I

" Categories of ingredients which must be designated by the name of their category followed by their specific
name or EC number

Colour
Preservative
Anti-oxidant
Emulsifier
Thickener

Gelling agent
Stabilizer

Flavour enhancer
Acid

Acidity regulator
Anti-caking agent
Modified starch (4)
Sweetener

Raising agent
Anti-foaming agent
Glazing agent
Emulsifying salts (5)
Flour treatment agent
Firming agent
Humectant
Bulking agent
Propellent gas " [5]
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" ANNEX III

Designation of flavourings in the list of ingredients

1. Flavourings shall be designated either by the word "flavouring(s)" or by a more specific name or description
of the flavouring.

2. The word "natural" or any other word having substantially the same meaning may be used only for
flavourings in which the flavouring component contains exclusively flavouring substances as defined in Article
1 (2) (b) (i) and/or flavouring preparations as defined in Article 1 (2) (c) of Directive 88/388/EEC (6) on
flavourings.

3. If the name of the flavouring contains a reference to the vegetable or animal nature or origin of the
incorporated substances, the word "natural” or any other word having substantially the same meaning may not
be used unless the flavouring component has been isolated by appropriate physical processes, enzymatic or
microbiological processes or traditional food-preparation processes solely or almost solely from the foodstuff or
the flavouring source concerned. " [4]

(1) OJ No L 243, 29/10/1971, p. 29.

(2) O No L 262, 27/09/1976, p. 204.

(3) O No L 84,27/03/1987, p. 1.

(4) The specific name or EC number need not be indicated.

(5) Only for processed cheeses and products based on processed cheeses.
(6) O] No L 184, 15/07 /1988, p. 61.
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Commission communication concerning the use of languages in the marketing of foodstuffs in
the light of the judgment in the Pecters case

(93/C 345/03)

A. INTRODUCTION

1. This communication follows on from the communi-
cation on the free movement of foodstuffs within the
Community ().

2. Given the extent of the problem of language in the
marketing of foodstuffs, the Commission feels it is
worth recalling the relevant principles deriving from
Articles 30 et seq. of the EC Treaty enshrining the
principle of the free movement of goods, as inter-
preted by the Court of Justice of the European
Communities, and from Article 14 of Council
Directive 79/112/EEC of 18 December 1978 on the
approximation of the laws of the Member States
relating to the labelling, presentation and advertising
of foodstuffs for sale to the ultimate consumer (?) (%).

3. For the purposes of this communication the
Commission takes labelling to mean ‘any words,
particulars, trade marks, brand name, pictorial
matter or symbol relating to a foodstuff and placed
on any packaging, document, notice, label, ring or
collar accompanying or referring to such foodstuff’
(Article 1 (3) (a) of Directive 79/112/EEC).

4. In the wine sector, Article 3 (5) of Regulation (EEC)
No 2392/89 of 24 July 1989 laying down general
rules for the description and ‘presentation of wines
and grape musts (*), lays down specific conditions
for the use of languages in the labelling of those
products.

B. GENERAL PROBLEMS AND PRINCIPLES: ASSESS-
MENT WITH REGARD TO COMMUNITY LAW

5. A great many national regulations require that
certain particulars appearing on a foodstuff be

(*) OJ No C 271, 24. 10. 1989, p. 3.

(* This communication does not deal with information for
workers to ensure satisfactory conditions of hygiene and
safety at work, since this is covered in a specific Community
act.

() OJ No L 33, 8. 2. 1979, p. 1.

() OJ No L 232, 9. 8. 1989, p. 13.

6.

10.

drafted in, or at least translated into, the official
language(s) of the country of marketing.

Requirements of this nature, even when applied
indiscriminately to domestic and imported products
alike, are liable to create barriers to intra-
Community trade since producers established in
other Member States will be forced to affix ad hoc
labelling for the country of marketing or to have the
documents accompanying the product translated.

. This obligation, which is liable to generate additional

costs for operators, is nonetheless justified where
intended to protect the ultimate ‘consumer by
informing him of the nature, composition, conditions.
of use and guarantees of the product.

. A distinction should be drawn here between

products which are intended for sale to the
consumer unaltered and those which are not. For the
first category, national rules must be looked at in the
light of Article 14 of Directive 79/112/EEC and
Article 30 of the EC Treaty. For the second
category, only Article 30 is applicable.

. Food products are not intended to be delivered in

the unaltered state, (a) if they still have to be
processed, e.g. intermediate products to be used by
the food industry, and (b) if they still need or are
due to be adapted by the economic operator who
receives them and will sell them. This is the case, for
instance, when a product’s packaging will be altered
or is inappropriate for sale to the ultimate consumer
(¢.g. products delivered loose prior to sale to the
ultimate consumer). The same applies where an
economic operator wishes or is legally or contrac-
tually bound to alter, supplement or correct a
product’s labelling. These situations can arise when
an economic operator markets food products from
another Member State which are largely or
completely unknown to consumers in the country of
importation and wishes to promote them through
specific labelling better suited to the social and
cultural peculiarities of the market concerned.

These two scenarios are examined individually:
foodstuffs which may not be sold unaltered to the
ultimate consumer and to which Article 30 of the EC
Treaty applies are dealt with under section C;
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products intended for sale unaltered to the ultimate
consumer and which are covered by Article 14 of
Directive 79/112/EEC, as interpreted in the light of
Article 30 of the EC Treaty, are looked at in section
D.

C. ARTICLE 30 OF THE EC TREATY

11.

12,

13.

14,

15.

Concerning the first scenario, that is to say trans-
actions between producers, importers, wholesalers
and retailers who carry out a final adaptation of the
product or its packaging, including labelling, the
following considerations must be taken into account.

In the normal course of trade the abovementioned
operators have few problems with language: either
they speak the language of their economic partners
or they can ask their suppliers, within the framework
of their contractual relations, to supply all the infor-
mation they need to carry out their business properly
and to use and process the product correctly. In this
case it would be excessive, and hence run counter to
Article 30 of the EC Treaty, to impose the use of a
particular language.

The situation changes at the stage of sale to the
ultimate consumer since foodstuffs are then
marketed in their final state and Article 14 of
Directive 79/112/EEC, as interpreted in the light of
Article 30 of the EC Treaty, is applicable. This
difference in approach is understandable, given that
consumers cannot be assumed to know the
languages of the other Member States, unlike
operators for whom such knowledge goes with their
business or who are in a position to obtain the infor-
mation they need. Consumers’ health must therefore
be protected and consumers must be given infor-
mation enabling them to make informed choices.

Articles 30 to 36 must also be applied in accordance
with the principle of proportionality. With regard to
this, the Court indicated in its judgment of 16
December 1992 (Case C-169/91 ‘Stoke and
Norwich’) that ‘appraising the proportionality of
national rules which pursue a legitimate aim under
Community law involves weighing the national
interest in attaining that aim against the Community
interest in ensuring thc free movement of goods’
(point 15 of the legal grounds of the judgment).

It follows, as the Court found in its judgment of 18
June 1991 (Case C-369/89 ‘Peeters’), that ‘the obli-
gation exclusively to use the language of the
linguistic region (of marketing) constitutes a measure

16.

17.

18.

having equivalent effect to a quantitative restriction
on imports, prohibited by Article 30 of the EC
Treaty'.

However, the principle of proportionality is applied
without prejudice to the right of administrations to
request, at a stage prior to the retail stage, a trans-
lation of the labelling where this is necessary for the
proper accomplishment of their official tasks (e.g.
inspection at the wholesale stage).

Nonetheless, 2 Member State would be overstepping
the mark if it requested an authenticated translation
or one legalized by a consular or administrative
authority (see the Court’s judgment of 17 June 1987
in Case 154/87, Commissison v. Italy). Similarly, it
would be disproportionate to impose an excessively
short deadline for such a translation except in special
circumstances (e.g. rapidly perishable products).

It is clear that, with regard to particulars which are
not compulsory under the rules in force and in
respect of which a Member State imposes the use of
a specific language, the principle of proportionality
deriving from Article 30 likewise applies.

D. ARTICLE 14 OF DIRECTIVE 79/112/EEC

19.

20.

21.

In adopting Article 14 of Directive 79/112/EEC, the
Community legislature has not departed from the
principles deriving from Article 30 of-the Treaty on
the free movement of goods: the second paragraph
of that Article lays down that the particulars which
must appear on the label must be given in a language
easily understood by purchasers, unless other
measures have been taken to ensure that the
purchaser is informed. The Article also stipulates
that such particilars may be indicated in various
languages.

This provision is addressed to the Member States
and allows them considerable scope for interpreting
the concept of language ecasily understood by the
consumer with regard to the abovementioned
compulsory information. This scope is nonetheless
bound by the limits set by the Court of Justice in its
interpretation of Articles 30 et seq. of the EC Treaty
(see section C above). Even if Directive 79/112/EEC
was adopted with a view to eliminating barriers to
the free movement of foodstuffs resulting from
divergence between national laws on the labelling of
such products (see the first recital of the Directive),
it can only contribute towards the implementation of
Article 30 of the EC Treaty.

We therefore need to specify the conditions in
which, by virtue of Community law, a Member State
is entitled to impose the use of its official national
language(s) and is bound to accept the use of other
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22,

languages as substitutes, in the light, inter alia, of the
problems highlighted by the transposition of Article
14 of Directive 79/112/EEC.

Article 1 (1) of the Directive indicates the scope of
Article 14: the labelling in question applies to all
stages of marketing provided that the foodstuff is to
be delivered unaltered to the ultimate consumer,
including mass caterers, i.e. it is not to undergo any
further processing or preparation. The scope of this
rule has been discussed in section B above.

The language(s) which may be used in the labelling of
foodstuffs

23,

24,

25.

26.

27.

28,

29.

Pursuant to Article 14 of Directive 79/112/EEC and
in order to inform and protect the consumer,
labelling information must be given in an easily
understood language, which generally means the
official language(s) of the country of marketing.

The principle of proportionality, which underlies
Article 14 of the Directive, involves weighing the
benefits of achieving the goal of national regulations,
in this instance consumer information, against the
benefits of the free movement of goods.

The purpose of the second paragraph of Article 14 is
therefore to ban products whose labelling cannot be
understood by the purchaser rather than to impose
the use of a particular language.

This means that a Member State which imposed the
exclusive use of its official language(s) would be
infringing both Article 14 of Directive 79/112/EEC,
which expressly prohibits such restrictions, and
Article 30 of the EC Treaty, for the reasons given in
section C.

As indicated above, the Court of Justice confirmed
this interpretation in its judgment in the Peeters case
when it said that a national rule imposing the
exclusive use of a specific language would constitute
a measure of equivalent effect and would therefore
infringe Article 30 of the EC Treaty.

In the operative part of the same judgment the Court
ruled that Article 30 of the EC Treaty and Article 14
of Directive 79/112/EEC preclude a national law
from requiring the exclusive use of a specific
language for the labelling of foodstuffs without
allowing for the the possibility of using another
language easily understood by purchasers or of
ensuring that the purchaser is informed by other
measures.

It should be pointed out with regard to the purpose
of Article 14 that what matters is not so much the

1.

language itself as the content of the particulars given
on the label. The fact that a language is used for a
particular does not mean that the use of that
language is justified for all the other particulars.

The concept of the easily understood language

30. The concept of ‘a language easily understood by

31.

2.

32

33.

3.

34, Member

purchasers’ must obviously be left 1o the discretion
of Member States. Similarly, an official language of
the Member State of marketing will in principle be a
language allowing consumers a good understanding
of the labelling.

Moreover, a distinction can be drawn between a
language which is easily understood and terms and
expressions which are easily understood. Article 11
(2) of Directive 79/112/EEC requires that labelling
particulars be easy to understand. It cannot be ruled
out that such terms and expressions, although
expressed in a foreign language, might be easily
understood.

Obligatory use of the official language: conditions and
limications

The purpose of Article 14 of Directive 79/112/EEC
is to ensure that the particulars which have to appear
on the labelling pursuant to Articles 3, 4 and 16 of
the Directive are comprehensible. The provision
places no obligation on the person responsible for
labelling to translate foreign terms and expressions
which are easily understood. Such terms and
expressions must be understandable, however, there
can be no question of operators shirking their
responsibilities in respect of consumer information.

On the other hand, it may be unnecessary to require
importers automatically to translate every particular
labelling in order to ensure comprehensibility, in
which case such a requirement would run counter to
Article 30 of the EC Treaty and Article 14 of
Directive 79/112/EEC. Thus Member States can, in
application of Article 14 of Directive 79/112/EEC,
require that their official language(s) be used for the
particulars which must appear on the labelling of
foodstuffs intended for sale to the ultimate consumer
in the unaltered state on condition that this
requirement does not exclude the use of other
languages or recourse 1o other measures to inform
the purchaser.

Criteria for the use of easily understood terms and
expressions not belonging to the official language(s) of
the Member State of sale to the ultimate consumer

States are responsible for ensuring
compliance with the principles set out in Article 30
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35.

36.

37.

38.

39.

of the EEC Treaty and Article 14 of Directive
79/112/EEC and must accordingly permit the use in
labelling of foreign terms and expressions, on
condition that this does not impair the consumer’s
understanding.

The grounds of consumer protection which may
justify the imposition of the official language(s) of a
Member State no longer apply when foreign terms
and expressions appearing on product labelling are
easily understood and therefore fulfil their infor-
mative function.

The various exceptions to the use of the official
language(s) of the Member State of marketing are as
follows:

(a) use of terms and expressions generally known to
the consumer

A number of terms and expressions expressed in a
language foreign to the ultimate consumer will be
familiar in the Member States (e.g. ‘made in . . .);

(b) use of terms which. are untranslatable or have no
equivalent in the official language(s) of the
Member State of sale

Where a foreign term has no equivalent in the
official language(s) of the Member State of sale the
importer has no choice but to use that term. A
necessarily approximative translation of the term
would be liable to mislead the consumer. There
could be no question of opposing the importation of
the product concerned solely because a term did no
exist in the official language(s) concerned.

Moreover, a Member State’s laws must not
‘crystallize given consumer habits’ by preventing the
marketing of a new product in its territory
(judgments of 27 February 1980, Case 170/78 ‘tax
arrangements applying to wine’, and 12 March 1987,
Case 178/84 ‘beer purity law’ paragraph 32 of the
legal grounds of the judgment);

40.

41.

42.

43.

(c) use of terms and expressions easily understood
thanks to similarity of spelling

These are terms and expressions which differ from
the same words in the official language(s) of the
Member State of marketing only in their spelling.

In these cases the original label of the imported
product can provide information on the nature of
the product and may be as comprehensible to
consumers in the importing Member State as the
term in the official language.

Original particulars concerning a ‘characteristic of
the product and which are close to the terms in the
official language must be precise enough to indicate
the true nature of the product to the purchaser and
enable him to distinguish it from products with
which it might be confused. Examples include coffee,
lychees, mangos, puree and soya.

With regard to the particular problem of sales names
and the indication they give of the composition of a
product the Commission would point out that the
relevant principles were set out in points 14 et seq. of
its communication of 24 October 1989 on the free
movement of foodstuffs within the Community (O]
No C 271, 24 October 1989).

E. FINAL REMARKS

44,

45.

The Commission believes that in the labelling of
foodstuffs sold to the ultimate consumer in the
unaltered state the use of terms belonging to a
language other than the official language(s) should,
in practice, remain the exception.

In any event, the Commission will continue to check
and monitor the application of Article 30 of the EC
Treaty and Article 14 of Directive 79/112/EEC,
ensuring that the consumer is properly informed and
that terms belonging to non-official languages may
be used in the cases referred to in this communi-
cation.
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No C 270/2 Official Journal of the European Communities 15. 10. 91
Commission interpretative communication on the names under which foodstuffs are sold
(91/C 270/02)
Introduction the market in another Member State, only if the

This interpretative communication is further to the
Commission's communication on the free movement of
foodstuffs within the Community (*), the purpose of
which was to clarify the scope of Articles 30 and 36 of
the EEC Treaty as regards foodstuffs, an area where
there is no exhaustive body of applicable Community
legislation. It thus dealt with all matters concerning frec
movement of foodstuffs and specified the obligations of
Member States and the rights of economic operators.

It has become clear, however, that there are certain
matters which need to be further clarified, in the light of
specific cases which the Commission has had to deal
with and resolve.

The Commission therefore proposes to issue specific
interpretative communications when necessary to go
more thoroughly into particular questions broached in
the general communication.

The name under which a product is sold is one matter
covered in some detail by the general communication (%),
and which deserves further clarification as regards the
conditions under which the Member States of destination
may impose on a product a name which is different from
that under which it is marketed in the producing
Member State.

This constitutes an exception to the principle of free
movement as set out in the gencral communication,
whereby the importer of a foodstuff should have the
choice between the name in the importing country or the
exporting country, or both (*).

It is therefore necessary for the conditions and cases of
application to be strictly delimited.

Conditions under which 2 name different from that used
in the producing country may be required in the
importing country

A name different from that used in the producing
country may be required of an importer, for access to

() OJ No C 271, 24. 10. 1989, p. 3.
(") Op. cit., paragraphs 14 to0 18.
(*) Op. cit., paragraph 18.

imported product differs from goods generally known
under the same name in the Community to such an
extent that it cannot be regarded as belonging to the
same category ().

The Court of Justice, in the ‘Smanor’ (') and
‘Deserbais’ (*) cases, has identified the situations in
which a different name is necessary to ensure that
consumers are protected against the danger of confusion
between different products.

According to this case law, if the product does not
possess the characteristics for which it is known in the
Community, labelling is not sufficient to ensure that the
consumer is correctly informed and a different name
may therefore be required.

This general principle requires there to be a precise defi-
nition of what constitutes a ‘characteristic’ of a product,
which can only be determined on the basis of the
essential features of legally produced products generally
known under the same name in the Community. This
means that it cannot be based on characteristics known
to the consumer in the importing country alone, for that
would be tantamount to freezing consumer habits in the
different Member States, ignoring the changes bound to
be brought about by the single market, as was stated by
the Court in its judgment in Case 178/84 relating to the
German law on purity of beer (').

What constitutes a characteristic of a product should be
determined by a case-by-case examination. This must be
based on objective considerations and not merely on
what the consumer expects. The factors cited by the
Court include:

—— definitions in the FAO/WHO Codex alimentarius,

() Op. cit, paragraph 18. See also paragraph 13 of the
Deserbals judgment (footnote 6 below).

(*) Judgment of 14 July 1988 in Case 298/87 [1988] ECR
4489.

() Judgment of 22 September 1988 in Case 286/86 [1988]
ECR 4907.
(') Judgment of 12 March 1987 [1987] ECR 1227.
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— the rules and regulations of Member States,

— the composition or method of manufacture of
products,

— references in any Community acts, including the
urff nomenclature used in implementing the
Common Customs Tariff.

Only a substantial difference in one of the characteristics
referred 1o above is enough to justify a different
description. Thus, in the Deserbais case, which involved
the name ‘Edam’, the Court ruled that the fact of a
cheese not being in precise conformity with a standard of
the FAO Codex alimentarius (minimum fat content) was
not enough for it to be denied the right to bear the name
in question.

The cases mentioned in the present communication have
been resolved in the context of the Commission’s
procedures preparatory to an action under Article 169
and in infringement procedures. None the less, the
Commission considers it useful to draw the attention of
all Member States and economic operators to the prin-
ciples enunciated by the Court as well as to the solutions
which have been found in this area and which would be
applied in future to similar cases.

It follows that the principles laid down in the present
communication and the individual solutions which have
been found do not affect the possibility for Member
States to permit the sale on their territories of foodstuffs
bearing their original names; however, the conditions
under which a Member State may legitimately refuse the
use of an original name liable to mislead the consumer
are set out explicitly. In such a case, Member States are
entitled 10 require a different name so as to alert the
consumer to the real nawre of the product. This is
limited, however, by the fact that such name must not be
such as to denigrate the imported product.

Vinegar

The products obtained from the fermentation of agri-
cultural products (such as wine, alcohol, cider, perry,
beer, malt and fermented fruit musts) are legally
produced and marketed in the Community as vinegar.

In four Member States, the products resulting from
double fermentation (alcohol and acetic acid) are found
on the market alongside products obtained from the
dilution with water of synthetic acetic acid produced by
a chemical process.

Of these four Member States, two make no distinction as
to the name of these products. and allow both to be

called ‘vinegar’. The other two do make such a
distinction.

The problem is what name to