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Official Journal of the European Communities
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(Acts swhose publication is obligatory)

COUNCIL REGULATION (EEC) No 3677/90
of 13 December 1990

laying down mecasures to be taken to discourage the diversion of certain
substances to the illicit manufacture of narcotic drugs and psychotropic
substances

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Anicle 113
thereof,

Having regard to the proposal from the Commission,

Whereas on 19 December 1988 a Convention against
Ilhcit Traffic in Narcotic Drugs and Psychotropic
Substances was adopted in Vienna, hereinafter referred to
as the ‘Unitzd Nations Convention’; whereas the United
Nations Convention is part of the world-wide efforts to
combat drugs ; whereas the Community patticipated in
the ncgotiation of that Convention, showing its political
will to act within the limits of its competences;

Whereas the United Nations Convention contains an
Article 12 concerning trade in precursors, i€. substances
frequently used in the illicit manufacture of narcotic
drugs and psychotropic substances; whereas the imple-
mentation of this Article represents a contribution by
industrialized countries to the effort requested from
drug-producing countries, which are generally much
poorer than the former; whereas the provisions on trade
in such precursors affect the Community rules in customs
matters ; whereas, on this basis, the United Nations
Convention was signed on behalf of the Community on 8
June 1989 ; whereas, on this basis, the Council decided
on 22 October 1990 to conclude the United Nations
Convention ; wheress it is thus appropriate, in order to
concretize this political will, to lay dowa Community
rules on trade between the Community and third
countries ;

Whereas the provisions of Aricle 12 of the United
Nations Convention are based on a system monitoring
trade in the substances in question ; whereas most of the
trade in these substances is fully legitimate; whereas
documentation snd possible labelling as regards consign-
ments of these substances have to be sufficiently clear;
whereas it is furthermore important, whilst providing
competent suthorities with the necessary means of action,

to develop, in compliance with the spirit of the United
Nations Convention, mechanisms which are based on
close cooperstion with the economic operators concerned
as well as on the development of intelligence gathering ;

Whereas o system of pre-notification of consignments of
certain substances providing, under certain conditions, for
the nperations in question to be forbidden, appears most
appropriate to the situation; whereas several countries
have already obtained very positive results favouring this
approach ;

Whereas the competent authotities of Member States
should have comparable means of action ; whereas it is
indspensable, therefore, to establish common objectives
in the matter at Community level ; whereas this aspect is
essential with the completion of the internal market in
prospect and in order to ensure the homogeneous appli-
cation of t™: rules established; whereas it is also
important, in this context, that each Member State
provide for sufficiently dissuasive penalties ;

Whereas machinery for administrative cooperation should
be provided for both within the Community and with
third countries which are also Parties to the Convention ;
whereas it is advisable in this respect, as far as the compe-
teat authorities in the Community are concerned, to take
as a basis Council Regulation (EEC) No 1468/81 of 19
May 1981 on mutual assistance between the administra-
tive authoritics of the Member States and cooperation
between the latter and the Commission to ensure the
correct application of the law on customs or agricultural
matiers ('), as amended by Regulastion (EEC) No
945/87 (') : whereas patticular attention has to be paid to
the confidentiality of information received or exchanged ;

Whereas, in the spirit of the United Nations Convention,
the Community should contribute to efforts to combat
drug trafficking by producer countries ; whereas, in this
connection, specisl machinery should be introduced for

() OJ No L 144, 2 6 1981, p. 1.
() OJ No L 90, 2. 4. 1987, p. 3.
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monitoring the products listed in Table 1l of the Annex
where they are the subject of trade with those countries,
despite the fact that in generl these products give rise to
much lawful trade; whereas the coopemation of the
countries concerned should be sought to ensure better
monitoring of such trade

Whereas, in order to examine possible problems
concerning the spplication of this Regulstion and to
enhance its implementation and the development of
administrative cooperation in the mattet, it is desicable to
provide that the Commission should organize specific
meetings,

HAS ADOPTED THIS REGULATION:
TITLE |

GENERAL

Article 1

1. This Regulation lays down the measures to be taken
to monitor trade between the Community and third
countries in substances frequently used for the illicit
manufacture of narcotic drugs and psychotropic
substances for the purpose of preventing the diversion of
such substances.

2.  For the purposes of this Regulation:

(a) ‘scheduled substance’ means any substance listed in
the Annex, including mixtures containing such
substances. This excludes pharmaceutical preparations
or other preparations containing scheduled substances
that are compounded in such a way that such
substances cannot be casily used or recovered by
readily applicable means ;

() ‘import’ means any physical introduction of scheduled
substances into the customs territory of the Commu-

nity ;
(c) ‘export’ means any physical departure of scheduled

substances from the customs territory of the Commu-
nity which requires a customs export declaration ;

{d) ‘transit’ means any transport of scheduled substances
berween third countries through the customs territory
of the Community and any transhipment in that tern-
tory ;

(c) "operator’ means any natural or legal person engaged
in the manufscture, production, trade or distribution
of scheduled substances in the Community or
involved in other related activities such as import,
export, transit, broking and processing of scheduled
substances. This definition includes, in particular,
persons pursuing the activity of making customs
declarstions on a self-employed basis, either as their

principal occupation or as & secondary activity related
to snother occupation ;

(f) ‘International Narcotics Control Board’ means the
Board established by the Single Convention on
Narcotic Drugs, 1961, as amended by the 1972
Protocol.

TITLE 1l

MONITORING OF TRADE

Article 2
Documentation, records and labelling

The import, export and transit of scheduled substances
are subject to the following requirements:

1. All import, export and transit operations shall be
propetly documented. In particular, commercial docu-
ments such as invoices, cargo manifests, customs,
transport and other shipping documents shall conuin
sufficient information positively to identify :

«— the name of the scheduled substance as given in
the Annex,

= the quantity and weight of the scheduled substance
and, where it consists of a mixture, the quantity
anc weight of any substance or substances listed in
the Annex,

= the name and address of the exporter, the importer,
the distributor and, if known the ultimate
consignee.

2. Where operators affix labels indicating the type of
product or its trade name to scheduled substances in
import, export or transit operations, such labels must
show the names of the substances as given in the
Annex.

3. Operators involved in import, cxport and transit of
scheduled substances shall keep detailed records of
those activities.

4. The documents and records referred to in points 1 and
3 shall be kept for & period ni not less than two years
from the end of the calendar vear in which thc opera.
tion referred to in point 1 took place, and must be
readily available for inspection by the competent
authorities upon request.

Article 3
Notification

The Member States shall take the necessary measures to
establish close cooperation between the competent auth-
orities and operators, 50 that operators notify the compe-
tent authorities immediately of any circumstances, such as
unusual orders and transactions involving scheduled
substances, which suggest that such substances intended
for import or export may be diverted for the illicit manu-
facture of narcotic drugs or psychotropic substances.

132
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Artidde 4

Pre-export notification
Substances listed in Table 1 of the Annex

1. Full particulans relating to cxports of scheduled
substances histed in Table | of the Annex must be
supplicd 1n advance to the competent authorities of the
Mcember State in whach the customs export formalities are
to be completed. In addition to the obligations which
anse tor them under Article 3, the operatons concerned
must ensuee that those authonties have actually received
the patticulars 1n question at least 1§ working days before
any customs export declaration s lodged.

The competent authonties shall immediately confirm
recaipt ot the particulans reterred to in the preceding
subparagraph.

2. The particulans referred to in paragraph 1 must
contain the tollowing intormation @

— the name and address ot the expoter, the importer in
the third country and any other operator involved in
the export operation or shipment, and also of the
ulumat consignee if at all known to the opcrator
coneerned,

— the name ot the scheduled substances as given in
Table 1 i the Annex,

— the quanuty and weight ot the scheduled substance
and, where 1t consists of a muxture, the quantity and
weight ot any substance or substances listed in the
Annex,

— detals ot the shipment such as expected date of
dispatch, name of the customs oftice where the
customs export tormalities will be carried out, trans.
port arrangements and, where  known, itinerary,
cxpected point ol exit trom Community customs terri-
tory and, posubly, point of entry into the importing
country.

L. Without prejudice to any possible implementation
ot techmical repressive measures, il there are reasonable
grounuds tor suspecting that scheduled substances listed in
Table { of the Annex are intended for the illicit manufac-
ture of narcotic drugs or pavchotropic substances, the
export of such substances shall be forbidden, by wntten
order trom the competent authoritics, confirmation of
recaipt of which must be duly provided.

4. A deavion must be taken on the particulars supplicd
by the operatons withsn the peniod of | § working days laid
down n patagraph 1, where appropnate by issuing an
cxport permat.

Export <hall be authonzed :

— where, within the said penod, there has not been any
decivon to extend at, any request for tusther informa-
tion or any order punwuant to paragraph 3, or

~— on presentation of a formal export permit, where the
competent authonty makes provision for the issue of
such a document.

In all (aves, the confimation of seceipt eeferred to in

authority makes provision for the issue of such a permit,
must be produced for inspection by the customs authori-
ties when the customs export declacation is lodged.

§.  With regard to requests for pre-export notification
addressed to the Community by a third country pursuant
to Article 12 ('™ of the United Nations Convention :

(a) the Commission shall immediately communicate to
the competent authoritics of the Member States any
such request received ;

(b) the competent authorities of the Member State
concerned shall, prior to sny export of scheduled
substances to the requesting country, sunply the infor-
mation specified in parayriph 2 w the competent
authoritics of that counuy. A 2y of this reply shall
be communicated to the Comuaission for circulation
to the other Member States ;

(c) the authority furnishing such information may require
that the authority in the third country receiving the
information ensures the confidentiality of any trade,
industrial, commecrcial or professional secret or any
trade process referred to therein.

Article 3

Specific export machinery
Substances listed in Table Il of the Annex

For the purposcs of supplementing the arrangements for
monitoring intcrnational trade in scheduled substances
between the Community and third countries, Article 4
shall apply mutaris mutandis to expornts of scheduled
substances listed in Table Il of the Anncx wherever they
appear to be intended, directly or indirectly, for any
country which has informed the Commission, that it
wishes to be notified in advance of any shipment to it of
the said products because they might be used for the
illicit manufacture of narcotic drugs or psychotropic
substances in its territory.

TITLE 1l
CONTROL MEASURES

Article 6
Legal powers of competent authoritics

1. ln order to ensure the correct application of Articles
2, 4 and 5, cach Mcmber State shall adopt within the
framework of its domestic law the measures necessary to
cnable the competent authorities :

(3) to obtain information on any orders for or operations
involving scheduled substances ;

(b) to enter operators’ business premises in order to
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2. Without prejudice to the measures laid down in
Article 4 (3), Article § and paragraph | of this Article the
<ustoms authontics or other compctent authorities of
cach Member State may prohibit the ntroduction of
scheduled substances into Community ternitory or their
departure trom i, it there are reasonable grounds for
suspecting that the substances are intended for the allicit
manulacture ot narcotic drugs or psychotropic substances.

TITLE IV
ADMINISTRATIVE COOPERATION

Article 7

For the purposcs of applying this Regulation and without
prejudice to Article 10, the provisions ot Regulation (EEC)
No 146%/%1 and in patticular those on confidentiality
shall apply musatis mutandiv. Each Member State shall
communicate to the other Member States and to the
Commission the name of the competent authorities
appointed to act as correspondents in accordance with
Arnticle 2 (2) of Regulation (EEC) No 1468/81,

TITLE V
FINAL PROVISIONS

Article 8

Each Member State shall determine the penalties to be
applied for infringement of the provisions of this Regula-
tion. The penalties shall be sufficient to promote com-
phiance with those provisions.

Article 9

1. To permit any necessary adjustments to the arrange-
ments for monitonng trade in scheduled substances
between the Community and third countries, the compe-
tent authoritics in cach Member State shall cach year
communicate to the Commission all relevant intormation
on the implcmentation of the monitoring measures laid
down in this Rcgulation, in panticular as regards
substances used for the illicit manufacture of narcotic
drugs or psychotropic substances and methods of diver-
sion and illicit manufacture.

2. On the basis of the communications made pursuant
to patagraph 1, the Commission shall, pursuant to Article
12 (12) of the United Nations Convention and in consul-
tation with thec Mcmber States, draw up an annual report
to be submitted to the International Narcotics Control

Board.
Article 12

The Commission shall organize meetings with the cepre-
sentatives of the Member States in order to examine any
questions concerning the application of this Regulation
raised cither on its own initiative or at the request of a

Member State.
Article 11

Each Member State shall inform the Commission of the
measures it takes pursuant to this Regulation.

The Commission shall communicate this information to
the other Member States.

Article 12
This Regulation shall enter into force on 1 January 1991,
It shall apply from 1 July 1991,

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 13 December 1990.

For the Council
The President
P. ROMITA
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ANNEX
TABLE 1 TABLE 1l
= Ephednne, == Acctic anhydnide,
= Ergometrine, : o= Acetone,
= Ergotanmune, = Anthanilic scid,
. == Lysergic acid, == Ethy! ether,
= 1-phenyl-2-propanone, = Phenylacetic acid,
— Pscudocphedrine. — Piperidine.
The salts of the substances listed in this table whenever the The sals of the substances listed in this table whenever the
exitence of such salts is possible. existence of such salts is possible.
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(Acts whose publication is obligatory)

COUNCIL REGULATION (EC, EURATOM) No 2988/95
of 18 December 1995
on the protection of the European Communities financial interests

{HE COUNCIL OF THE EUROPEAN UNION,

g regard to the Treaty establishing the European

X ogmmumty, and in particular Article 235 thereof,

-

: Hmng regard to the Treaty establishing the European
“Aomic Energy Community, and in particular Article 203
“thereof,

‘ '-'Having regard to the proposal from the Commission ('),

Hmng regard to the opinion of the European Parli-

] _q_ment(’),

§ Whereas the general budget of the European Communi-
4 tsis financed by own resources and administered by the

.Cmmission within the limit of the appropriations autho-
izzd and in accordance with the principle of sound
fnancial management; whereas the Commission works

: Ildose cooperation with the Member States to that end ;

' '!lereas more than half of Community expenditure is
g Mid to beneficiaries through the intermediary of the

ber States;

'hems detailed rules govemmg this decentralized admi-
' “ntlon and the monitoring of their use are the subject

dlffenng detailed provisions according to the Commu-
"'Y policies concerned ; whereas acts detrimental to the
unities’ financial interests must, however, be coun-

in all areas;

. "{ereas the effectiveness of the combating of fraud

t the Communities’ financial interests calls for a
on set of legal rules to be enacted for all areas
ted by Community policies ;

| R°J No C 216, 6. 8. 1994, p. 1

0] No C 89, 10. 4. 1995, 7. 83 and opinion delivered on 30
ber 1995 (not yet puviished in the Official Journal).

f—‘.
4

Whereas irregular conduct, and the administrative
measures and penalties relating thereto, are provided for
in sectoral rules in accordance with this Regulation;

Whereas the aforementioned conduct includes fraudulent
actions as defined in the Convention on the protection of
the European Communities’ financial interests ;

Whereas Community administrative penalties must
provide adequate protection for the said interests;
whereas it is necessary to define general rules applicable
to these penalties;

Whereas Community law has established Community
administrative penalties in the framework of the common
agricultural policy; whereas such penalties must be esta-
blished in other fields as well ;

Whereas Community measures and penalties laid down
in pursuance of the objectives of the common agricultural
poilcy form an integral part of the aid systems ; whereas
they pursue their own ends which do not affect the
assessment of the conduct of the economic operators
concerned by the competent authorities of the Member
States from the point of view of criminal law; whereas
their effectiveness must be ensured by the immediate
effect of Community rules and by applying in full
Community measures as 8 whole, where the adoption of
preventive measures has not made it possible to achieve
that objective;

Whereas not only under the general principle of equity
and the principle of proportionality but also in the light
of the principle of ne bis in idem, appropriate provisions
must be adopted while respecting the acquis communau-
tasre and the provisions laid down in specific Community
rules existing at the time of entry into force of this Regu-
lation, to prevent any overlap of Community financial
penalties and national criminal penalties imposed on the

"same persons for the same reasons;

176
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Wheress, for the purposes of applying this Regulation,
criminal proceedings may be regarded as having been
completed where the competent national suthority and
the person concerned come to an arrangement;

Whereas this Regulation will apply without prejudice to
the application of the Member States’ criminal law;

Whereas Community law imposes on the Commission
and the Member States an obligation to check that
Community budget resources are used for their intended
purpose ; whereas there is a need for common rules to
supplement existing provisions;

Whereas the Treaties make no provision for the specific
powers necessary for the adoption of substantive law of
horizontal scope on checks, measures and penalties with a
view to ensuring the protection of the Communities’
financial interests ; whereas recourse should therefore be
had to Article 235 of the EC Treaty and to Article 203 of
the EAEC Treaty;

Whereas additional general provisions relating to checks
and inspections on the spot will be adopted at a later

stage,

HAS ADOPTED THIS REGULATION :

General principles

Article 1

1. For the purposes of protecting the European
Communities’ financial interests, general rules are hereby
adopted relating to homogenous checks and to adminis-
trative measures and penalties concerning irregularities
- with regard to Community law.

2. ‘Irregularity’ shall mean any infringement of a provi-
sion of Community law resulting from an act or omission
by an economic operator, which has, or would have, the
effect of prejudicing the general budget of the Communi-
ties or budgets managed by them, either by reducing or
losing revenue accruing from own resources collected
directly on behalf of the Communities, or by an unjusti-
fied item of expenditure.

Article 2

"1.  Administrative checks, measures and penalties shall
be introduced in so far as they are necessary to ensure the
proper application of Community law. They shall be
effective, proportionate and dissuasive so that they provide

. \
adequate protection for the Communities’ financiy] ;
rests. fate.

2. No administrative penalty may be imposed unlegg
Community act prior to the irregularity has made IOvi'
sion for it. In the event of a subsequent amendmep, o.
the provisions which impose administrative penaltieg ~
are contained in Community rules, the less severe provi
sions shall apply retroactively. :

3. Community law shall determine the nature
scope of the administrative measures and penalties necy,
sary for the correct application of the rules in Question,
having regard to the nature and seriousness of the irregy.
larity, the advantage granted or received and the degree f
responsibility.

4.  Subject to the Community law applicable, the proce.
dures for the application of Community checks, measure
and penalties shall be governed by the laws of th,
Member States.

Article 3

1. The limitation period for proceedings shall be four
years as from the time when the irregularity referred to in
Article 1 (1) was committed. However, the sectorl
rules may make provision for a shorter period which may
not be less than three years.

In the case of continuous or repeated irregularities, the
limitation period shall run from the day on which the
irregularity ceases. In the case of multiannual
programmes, the limitation period shall in any case run
until the programme is definitively terminated.

{

The limitation period shall be interrupted by any act of
the competent authority, notified to the person in ques-
tion, relating to investigation or legal proceedings concer-
ning the irregularity. The limitation period shall stat
again following each interrupting act.

However, limitation shall become effective at the latest o8
the day on which a period equal to twice the limitation
period expires without the competent authority haviog
imposed a penalty, except where the administrative proce
dure has been suspended in accordance with Article 6 (I}

2. The period for implementing the decision establi
shing the administrative penalty shall be three years. Thit

period shall run from the day on which the decisio? |

becomes final.

Instances of interruption and suspension shall b
governed by the relevant provisions of national law.

3. Member States shall retain the possibiliy @
applying a period which is longer than that provided ff
in paragraphs 1 and 2 respectively.
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TITLE II
Administrative measures and penalties
Article 4

i‘ As a general rule, any irregularity shall involve with-
‘grawal of the wrongly obtained advantage :

= _ by an obligation to pay or repay the smounts due or

" wrongly received,

' by the total or partial loss of the security provided in

3 support of the request for an advantage granted or at

the time of the receipt of an advance.

Application of the measures referred to in paragraph

45| ihall be limited to the withdrawal of the sdvantage

igbtained plus, where so provided for, interest which may
_be determined on a flat-rate basis.

£3.  Acts which are established to have as their purpose
: the obtaining of an advantage contrary to the objectives of
‘the Community law applicable in the case by artificially
creating the conditions required for obtaining that advan-
tage shall result, as the case shall be, either in failure to
obtain the advantage or in its withdrawal.

4. The measures provided for in this Article shall not
:be regarded as penalties.

Article 5

1. Intentional irregularities or those caused by negli-

' t. gence may lead to the following administrative penalties :

i i(a) payment of an administrative fine ;

wrongly received or evaded, plus interest where appro-
priate ; this additional sum shall be determined in
accordance with a percentage to be set in the specific
rules, and may not exceed the level strictly necessary
to constitute a deterrent;

et

7() total or partial removal of an advantage granted by
Community rules, even if the operator wrongly bene-
fited from only a part of that advantage ;

R ]

i {d) exclusion from, or withdrawal of, the advantage for a
period subsequent to that of the irregularity;

¥ ©) temporary withdrawal of the approval or recognition

necessary for participation in a Community aid
scheme ;

(‘) the loss of a security or deposit provided for the
purpose of complying with the conditions laid down
by rules or the repienishment of the amount of s
security wrongly released ;

Official Journal of the European Communities

(g) other penalties of a purely economic type, equivalent
in nature and scope, provided for in the sectoral rules
adopted by the Council in the light of the specific
requirements of the sectors concerned and in compli-
ance with the implementing powers conferred on the
Commission by the Council.

2. Without prejudice to the provisions laid down in the
sectoral rules existing at the time of entry into force of
this Regulation, other irregularities may give rise only to
those penalties not equivalent to a criminal penalty that

. are provided for in paragraph 1, provided that such penal-

ties are essential to ensure correct application of the rules.

Article 6

1. Without prejudice to the Community administrative
measures and penalties adopted on the basis of the
sectoral rules existing at the time of entry into force of
this Regulation, the imposition of financial penalties such
as administrative fines may be suspended by decision of
the competent authority if criminal proceedings have
been initiated against the person concerned in connection
with the same facts. Suspension of the administrative
proceedings shall suspend the period of limitation
provided for in Article 3.

2, If the criminal proceedings are not continued, the
suspended administrative proceedings shall be resumed.

3. When the criminal proceedings are concluded, the
suspended administrative proceedings shall be resumed,
unless that is precluded by general legal principles.

{

4.  Where the administrative procedure is resumed, the
administrative authority shall ensure that a penalty at least
equivalent to that prescribed by Community rules is
imposed, which may take into account any penalty
imposed by the judicial authority on the same person in
respect of the same facts.

5. Paragraphs 1 to 4 shall not apply to financial penal-
ties which form an integral part of financial support
systems and may be applied independently of any
criminal penalties, if and in so far as they are not equiva-
lent to such penalties.

Article 7

Community administrative measures and penalties may
be applied to the economic operators referred to in
Article 1, namely the natural or legal persons and the
other entities on which national law confers legal capacity
who have committed the irregularity and to those who are
under a duty to take responsibility for the irregularity or
to ensure that it is not committed.
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TITLE 111 regulations and administrative provisions and withqy,
prejudice to the checks carried out by the Commuy;
Checks institutions in accordance with the EC Treaty, and j,
particular Article 188c thereof, the Commission shall, on
-its responsibility, have checks carried out on:
Article 8

1. In accordance with their national laws, regulations
and administrative provisions, the Member States shall
take the measures necessary to ensure the regularity and
reality of transactions involving the Communities’ finan-
cial interests.

2. Measures providing for checks shall be appropriate
to the specific nature of each sector and in proportion to
the objectives pursued. They shall take account of existing
administrative practice and structures in the Member
States and shall be determined so as not to entail exces-
sive economic constraints or administrative costs.

The nature and frequency -of the checks and inspections
on the spot to be carried out by the Member States and
the procedure for performing them shall be determined as
necessary by sectoral rules in such a way as to ensure
uniform and effective application of the relevant rules and
in particular to prevent and detect irregularities.

3.  The sectoral rules shall include the provisions neces-
sary to ensure equivalent checks through the approxima-
tion of procedures and checking methods.

Anrticle 9

1. Without prejudice to the checks carried out by the
Member States in accordance with their national laws,

(a) the conformity of administrative practices iy
Community rules;

(b) the existence of the necessary substantiating docy,.
ments and their concordance with the Communitjeg’
revenue and expenditure as referred to in Article 1 ;

(c) the circumstances in which such financial transaction
are carried out and checked.

2. In addition, it may carry out checks and inspectiong
on the spot under the conditions laid down in the sectors]
rules.

Before carrying out such checks and inspections, in accor.
dance with the rules in force, the Commission shall
inform the Member State concerned accordingly in order
to obtain any assistance necessary.

Article 10

Additional general provisions relating to checks and
inspections on the spot shall be adopted later in accor-
dance with the procedures laid down in Article 235 of the
EC Treaty and Article 203 of the EAEC Treaty.

Article 11

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 18 December 1995.

{

For the Council
The President
J. BORRELL FONTELLES

[ Raal
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(Acts whose publication is not obligatory)

COUNCIL

COUNCIL DIRECTIVE 92/105/EEC
of 14 December 1992

on the manufacture and the placing on the market of certain substances used in
the illicit manufacture of narcotic drugs and psychotropic substances

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 100a
thereof,

Having regard to the proposal from the Commission ('),
In cooperation with the Europecan Pacliament (')

Having regard to the opinion of the Economic and Social
Committee ('),

Whereas some Member States have adopted measures to
monitor the manufacture and the placing on the market
of certain substances frequently used in the illicit manu-
facture of narcotic drugs and psychotropic substances;
whercas other Member States are about to adopt measures
of this kind ; whereas it is therefore necessary to establish
commun rules at Community level in anticipation of the
completed internal market in order to avoid distortion of
competition in lawful trading and to ensure uniform
applic~tion ot the rules adopted ;

Whe 25 on 19 Dicember 1988 & Convention against
lllicit Traffic in Narcotic Drugs and Psychotropic
Substaaces, hereinafter referred to as the ‘United Nations
Convention’, was adopted in Vienna ; whereas the United
Nations Convention is part of the world-wide efforts to
combat drugs; whereas the Community participated in
the negotiation of that Convention, showing its political
will to act within the limits of its competences;

Whereas the requirements of Article 12 of the United
Nations Convention, in respect of trade in precursors, (i.e.

(') O) No C 21, 29. 1. 1991, p. 17,

() O] No C 125, 13. 5. 1992, p. 195; and Decision of 18 No-
vember 1992 (not yet published in the Official Joumal).

() OJ No C 159, 17. 6. 1991, p. S8.

substances frequently used in the illicit manufacture of
narcotic drugs or psychotropic substances, are imple-
mented as far as trade between the Community and third
countries is concemed by Council Regulation (EEC)
No 3677/90 of 13 December 1990 laying down measures
to be taken to discourage the diversion of certain
substances to the illicit manufacture of narcotic drugs and
psychotropic substances () ;

Whereas Article 12 of the United Nations Convention
envisages adoption of sppropriste measures to monitor
manufacture and distribution of precursors ; whereas, by
decisions taken at its 35th session, the United Nations
Commission on Narcotic Drugs included additional
substances in the tables of the Annex to the Convention ;
whereas corresponding provisions should be laid down in
this Directive in order to detect possible cases of illicit
diversion of drugs in the Community or to counter frau-
dulent imports into the Community and to ensure that
common monitoring rules are applied in the Community
market ;

Whereas the provisions of Article 12 of the United
Nations Convention are besed on a system of monitoring
trade in the substances ir. question ; wheress most trade
in these substances is fully licit ; whereas the documeata-
tion and labelling of consignments of these substances
must be sufficiently explicii; whereas it is furthermore
important, whilst providing competent authorities with
the necessary means of action, to Jevelop within the spirit
of the United Nations Convention mechanisms based on
close cooperation with the operators concerned and on

the development of intelligence gothering, exchange and
exploitation ;

OJ No L 357, 20. 12. 1990, p. 1. Isst amended
O Regulusion (BEC) No 900152 (O] o L 36 1o 4. 1590

1)
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Whereas, since diversion patterns are constantly changing,
it is considcred at international level that the procedures
provided for in Article 12 of the United Nationsl Conven-
tion should be strenghtened (o combat effectively the
diversion of the substances concerned ;

Whereas the Commission and scven Member States parti-
cipated n the work of the Chemical Action Task Force
established by the G7 Economic Summit in Houston on
10 July 1990 to develop cliective procedures to prevent
diversion of precursor and essential chemicals to illicit
drugs manufacture ; whereas throughout this work there
has been coordination at Community level and close
consultation with representatives of trade avd industry ;

Whereas the Final Report of the Chemical Action Task
Force was approved by the G7 Economic Summit in
London on 1§ July 1991

Whereas this Final Report, in recognizing the United
Nations Convention as the basic instrument of interna-
tion cooperation in chemical diversion matters, contains a
number of recommendations for reinforcing national and
intemational measures on the basis of that Convention ;

Whereas it must be cnsured that the manufacture or use
of the scheduled substances in category 1 of Annex I to
this Directive is subject to possession of a licence;
whereas the supply ot such substances must in addition
be authorized only where the persons to whom they are
to be supplied are speaifically authorized, either generally
or individually, to be supplied with, possess or handle
such substances ;

Whercas measures should be adopted to establish close
cooperation with the operators concerned so that the
latter nouity suspicious transactions to the competent
authorities ;

Whereas it is important to establish machinery for admi-
nistrative cooperation ; whereas it is desirable in this
conncction that the compctent .uthorities in the
Community base their actions on Council Regulation
{EEC) No 1468/81 of 19 May 1981 on mutual assistance
between the administrative authorities of the Member
States and cooperation between the latter and the
Commission to cnsure the correct application of the law
on customs and agricultural matters (') ; whereas particular
attention must be paid to the confidentiality of the infor-
maton received and exchanged ;

Whereas each Member State should introduce penalties
sufficiently dissuasive to forestall infringements of the
provisions adopted in implementation of this Directive,

(') OJ) No L 144, 2. 6. 1981, p. 1. Regulation as amended by Re-
gulation (EEC) No 945/87 (O] No L 90, 2. 4. 1987, p. 3).

HAS ADOPTED THIS DIRECTIVE:

TITLE §
General

Article

1. The purposc of this Directive is to establish intra- .

Community monitoring of cenain substances frequently
used for the llicit manufacture of narcotic drugs and
psychotropic substances with a view to preventing the
diversion of such substances.

2. For the purposes of this Directive :

(a) ‘scheduled substance® means any substance specified
in Annex 1, including mixtures containing such
substances. This excludes medicinal products or other
preparations containing scheduled substances that are
compounded in such a way that such substances
cannot be casily used or recovered by readily appli-
cable means;

(®) ‘placing on the market’ means any supply against
payment or free of charge to third parties of scheduled
substances manufactured in the Community or put
into free circulation in the Community ;

(c) ‘operator’ means any natural or legal person engaged
in the manufacture, processing, trade or distribution of
scheduled subsiances in the Community or involved
in other related activities such as the brokering and
storage of scheduled substances ;

(d) ‘Intemnational Narcotics Control Board’ means the
Board established by the Single Convention on
Narcotic Drugs, 1961, as asmended by the 1972
Protocol.

TITLE Ul
MONITORING OF PLACING ON THE MARKET

Article 2
Documentation and labelling

Each Member State shall take sll the measures necuasary
to ensure that the placing on the market of scheduled
substances is subject to the following sequirements :

1. all transactions icading to the placing on the market of
scheduled substances in categories 1 and 2 of Annex 1
shall be properly documented ;
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(8) in patticular, commercial documents such as
invoices, cargo manifests, administrative docu-
ments, transport and other shipping documents
shall certain sufficient information positively to
idenufy :

= the name of the scheduled substance as given
in categorics | and 2 of Annex |,

— the quantity and weight of the scheduled
substance and, where it consists of a mixture,
the quantity and weight of the muxture as well
as the quantity and weight or the percentage of
any substance or substances specified in catego-
ries | and 2 of Annex | which are contained in
the mixture,

= the name and address of the supplier, distrie
butor and of the consignee;

(b) the documentation must furthermore contain a
declaration from the customer which shows the
specific uscs of the substances. The detailed rules
for implementing this provision will be determined
in accordance with the procedure laid down in
Article 10 (2) When these detailed rules are
examined, due account shail be taken of the possi-
bility for a regular customer obtaining from a
supplier a scheduled substance specified in cate-
gory 2 of Aancx | to provide a single declaration
covenng all transactions involving that substance
over a period of one year;

2. howevcr, the obligations under paragraph 1 shall not
apply to transactions conceming scheduled substances
in catcgory 2 of Anncx | where the quantitics involved
do not exceed those indicated in Annex Il

3. operators shall ensure that labels are affixed to sche-
duled substances in categories | and 2 of Annex |
before they are placed on the market. Such labels must
show the names of the substances as given in Annex .
Opecrators may in addition affix their customary labels ;

4. operators shall keep such detailed records of their acti-
vities as are required to comply with their obligations
under paragraph 1;

5. the documentation referred to in paragraphs 1 and 4
shall be kept for a penod of not less than three years
from the end of the calendar year in which the opera-
tion referred to in paragraph 1 took place, and must be
rcadily available for inspection by the competent
authonties upon request.

Article 3

Each Memuer State shall designate the competent autho-
rity or authoritics responsible for ensuring the application
of this Directive.

It shall inform the Commission of the competent autho-
nily or authorities thus designated.

Article 4

Scheduled substances in Categories 1 and 2 of
Annex 1

1. Member States shall take all appropriate measures to
ensurc that the manufacture or placing on the market in
the Community of scheduled substances in category | of
Anncx | is subject to possession of a licence issued by the
competent authontiss.

2. In considcring whether to grant a licence, the
competent authorities shall take into account in particular
the competence and integrity of the applicant.

The licence may be suspended or revoked by the compe-
tent authoritics whenever there are reasonable grounds for
belief that the holder is no longer a fit and proper person
10 hold a licence, or that the conditions under which the
licence was issued are no longer fulfilled.

3. Member States shall take all appropriate measurcs to
ensure that any operator holding the licence referred to in
paragraph 1 shall supply scheduled substances specified
in category | of Anncx | only to persons specifically
authorized, cither gencrally or individually, to be supplied
with, possess or handle such substances.

4. Operators engaged in the manufacture or placing on
the market of scheduled substances in category 2 of
Annex | shall be required to register and update with the
competent authorities the addresses of the premises from
which they manufacture or trade in these substances.

Article S

Cooperation

Member States shall take the necessary measures to esta-
Mish close cooperation between the competent authorities
and operators, so that operators :

— notify the competent authorities immediately of any
circumstances, such as unusual orders or transactions
involving scheduled substances, which suggest that
such substances to be placed on tne market or manu-
factured, as the case may be, may be diverted for the
illicit manufacture of natcotic drugs or psychotropic
substances,

- provide the competent authorities in summary form
with such information about their transactions invol-
ving scheduled substances as the competent authori-
ties may require,

‘\&2.
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TITLE U

CONTROL MEASURES

Article 6
Powers of competent authorities

1. In order to ensure the correct application of Articles
2 and 4, cach Member State shall adopt, within the frame-
work of its national law, the measures necessary to enable
the competent authorities :

(a) to obtain information on any orders for scheduled
substances or operations involving  scheduled
substances ;

() to enter operators’ business premises in order to
obtain cvidence of irrcgulantics.

TITLE IV
ADMINISTRATIVE COOPERATION

Article 7

For the purposes of applying this Dircctive and without
prejudice to Article 10, the provisions of Regulation (EEC)
No 1468/81 and in particular those on confidentiality
shall apply mutatis mutandis Each Member State shall
communicate to the other Member States and 1o the
Commission the names of the competent authorities
appointed to act as correspondents in accordance with
Artticle 2 (2) of that Regulation.

TITLE V
FINAL PROVISIONS

Article 8

Each Member State shall determine the penalties to be
applied for infringement of the provisions adopted in
implementation of this Directive. The penaities shall be
sufficient to promote compliance with those provisions.

Article 9

1. To permit any necessary adjustments to the arrange-
ments for monmitoring scheduled substances, the compe-
tent authonities in each Member State shall each year
communicate to the Commission all relevant information
on the implementation of the monitoring measures laid
down in this Directive, in particular as regards substances
used for the illicit manufacture of narcotic drugs or
psychotropic substances and methods of diversion and
illicit manufacture.

2. On the basis of the communications made pursuant
to paragraph 1, the Commission shall, in accordance with
Article 12 (12) of the United Natioas Convention and in
consultation with the Member States, draw up an annual
report to be submitted to the International Narcotics
Control Board.

Article 10

1.  The Commission shall be assisted by the Committee
sct up pursusnt to Article 10 of Regulation (EEC) No
3677/90. The Committee shall examinc any matter
concerning the application of this Directive raised by its
chairman cither on his own initiative or at the request of
a representative of a Member State.

2 The representative of the Commission shall submit
to the Committee a draft of the measures (0 be taken. The
Committee shall deliver its opinion on the draft within a
time limit which the chairman may lay down according
to the urgency of the matter. The opinion shall be deli-
vered by the majority laid down in Article 148 (2) of the
Treaty in the casc of decisions which the Council is
required to adopt on a proposal from the Commission.
The votes of the Member States within the Committee
shall be weighted in the manner set out in that Article.
The chaitman shall not vote.

The Commission shall adopt measures which shall apply
immediately. However, if these measures are not in accor-
dance with the opinion of the Committce, they shall be
communicated by the Commission to the Council forth-
with. In that cvent the Commission shall defer applica-
tion of the measures which it has decided for three
months from the date of communication.

The Council, acting by a qualified majority, may take a
different decision within the period referred to in the
previous subparagraph.

3. The procedure laid down in paragraph 2 shall be
followed in particular for:

(a) the dctermination, where sppropriate, of the condi-
tions relating to the documentation and labelling of
mixtures and preparations of substances in category 2
of Annex [ as provided for in Article 2;

(b) the amendmeni of the Annexes to this Directive, in
cases where the tables of the Annex to the United
Nations Convention are amended ;

(c) the amendment of the thresholds specified in Annex
IL

Article 11

1. Member States shall bring into force the laws, regu-
lations and administrative provisions necessary to comply
with Articles 7 and 10 before 1 January 1993 and with
the other Articles before 1 July 1993. They shall forth.
with inform the Commission thereof.
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ANNEX 1
CATEGORY 1
Substsnce CN code
Ephedrine 293940 10
Ergometnine 293960 10
Ergotamine 2939 60 30
Lysergic acad { 2939 60 SO
1+-phenyl-2-propanone | 29143010
Pseudocphednne 23y 40 30
N-scetylanthear “ic acid 2924 29 50
3,4 mcthylenedloxyphenyl propsn-2-one 29329077

The salts of the substances listed in this category whenever the existence of such salts

is possible.

CATEGORY 2
Substance CN code
Acetic anthydnde 291524 00
Anthranilic acd ex 292249 %0
Phenylaccuc said 2916 3300
Pipendine 2933 39 30
Isosafrole cis + trans) 29329073
Piperonal 29329075
Safrole 2932907

‘The salts of the substances listed 1n this category whenever the existence of such salts

15 possible.
CATEGORY 3
Substance CPM code

Acetone () 291411 00
Ethyl ether () 2909 11 00
Methyl ethyl ketone (MEK)() 29141200
Toluene () 2902 30 10/%0
Powassium permanganate () 2841 60 10
Sulphunc acid 280700 10
Hydrochlornic acd 2806 10 00

( The sains of the substances listed in this category whenever the existence of such

salts 15 possible.
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ANNEXN U

Substance Threshold
Acetic snhydnde 20 1
Antheamilic scid and its selns 1 kg
Phenylacetic scvd and its salta 1 &g
Pipendine and 1ts selts 0.5 kg
lconatrole {cia + to:ns) 0
Pipcronal 0
Safrcle °
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(Acts whose publication is not abligatory)

COUNCIL

COUNCIL DIRECTIVE
of 10 Junc 1991

on prevention of the use of the financial system for the purpose of money
laundering

(91/308/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Evonomic Community, and in particular Article $7 (2),
tint and third scntences, and Article 100a thereof,

Having regard to the proposal from the Commission (),
In coopcration with the European Parliament (),

Having regard to the opinion of the Economic and Social
Committee ('),

Whereas when credit and financial institutions are used to
launder proceeds from criminal activitics (hereinafter
referred to as ‘money laundenng), the soundness and
stability ot the institution concerned and confidence in
the financaial system as a whole could be seriously jeopar-
dized, thereby losing the trust of the public;

Whereas lack of Community action against moncey laun-
dening could lcad Member States, for the purpose of
protecting their financial systems, to adopt mcasures
which could be inconsistent with complction of the
single market; whereas, in order to facilitate their
cnminal activities, launderers could try to take advantage
o! the freedom of capital movement and freedom 1o
supply financial services which the integrated financial

(') OJ No C 106, 28. 4. 1990, p. 6: and
O] No C 39, 19, 12. 1990, p. 9.

() O] No C 324, 24. 12. 1990, p. 264; and
QJ No C 129, 20, §. 199].

{) OJ No C 332, 31. 12. 1990, p. 86.

atca involves, if certain coordinating mcasures are not
adopted at Community level ;

Whereas money laundering has an evident influence on
the rise of organized crime in general and drug trafticking
in particular ; whereas there 1s more and more awareness
that combating moncy laundering is one of the most
cffective means of opposing this form of criminal activity,
which constitutes a particular threat to Member States’
socictics ;

Whereas money laundering must be combated mainly by
penal means and within the framework of international
coopcration among judicial and law enforcement author-
itics, as has been undertaken, in the field of drugs, by the
United Nations Convention Against lllicit Traffic in
Narcotic Drugs and Psychotropic Substances, adopted on
19 December 1988 in Vienna (hereinafter referred to as
the ‘Vienna Convention’) and more genenally in relation
to all criminal activitics, by the Council of Europe
Convention on laundering, tracing, seizure and confisca-
tion of proceeds of crime, opened for signature on 8
November 1990 in Strasbourg ;

Whereas a penal approach should, however, not be the
only way to combat moncy laundering, since the financial
system can play a highly cffective role ; whercas reference
must be made in this context to the recommendation of
the Council of Europe of 27 Junc 1980 and to the decla-
ration of principles adopted in December 1988 in Basle
by the banking supervisory authoritics of the Group of
Ten, both of which constitute major steps towards preven-
ting the use of the financial system for money launder-
ing;
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Whereas money laundering is usually carried out in an
international context so that the criminal ongin of the
funds can be better disguised ; whereas measures exclu-
sively adopted at a national level, without taking account
of international coordination and cooperation, would have
very limited ctfects |

Whercas any measures adopted by the Cemmunity in this
ficld should be consistent with other action undcrtaken in
ather international tora: whereas in this respect any
Community action should take particular account of the
recommendations adopted by the financial action task
force on moncey laundenng, sct up in july 1989 by the
Paris summut of the seven most developed countries ;

Whereas the European Patliarient has requested, in
several resolutions, the esta™izsment ot a global Commu-
nity programme to com!a: drug traff:oiang, including
provisions on prevention of mioney laundering ;

Whereas for the puipeses ¢t this Directive he definition
of moncy laundering is laken from that adopied in the
Vicnana Coavention ; whereas, however, since money laun.
dering occuns not only in relation ‘o the proce «ds ~f
drug-related offences but also in rei: tion to the procecd:
of other criminal activities (such ac ceganized crime and
teerorism), the nfember States shiout * wathin the meaning
of their legislation. ¢ wnd the ettects of the Directive to
include the proceeds af such sctwvities, to the extent that
they are likely to n-ult :a laundering operations justif.ng
sanctions on that vasis;

Whereas prohibition of moncy laundering iy Member
States’ legislation backed by appropriate w:casures and
penaltics is a nccessary condition for combating this
phenomenon e

Whereas cnsuring that credit and financial institutions
require adentification of their customers when entering
into business relations or conducting transactions, cxcecd-
ing certain thresholds, are necessary to avoid launderers’
taking advantage of anonymity to carry out their criminal
activitics ; whereas such provisions must also be extended,
as far as possible, to any beneficial owners;

Whereas credit and financial institutions must keep for at
least five vears copies or references of the identification
documents required as well as supporting evidence and
records consisung of documents relaung to transactions
or copics thercof similarly admissible in court proceed-
ings under the applicable narional legislation for use as
evidence in any investigation into money laundering ;

Whereas ensuring that credit and financial institutions
examine with special attention any transaction which they

regard as particulacly likely, by its nature, to be related to
money laundcring 1s necessary in order to preserve the
soundness and integnty of the financial system as well as
to contribute to combating this phenomenon ; whereas to
this end they should pay special atiention to transactions
with third countrics which do not apply comparable stan-
dards agiinst money laundering to those cstablished by
the Community or to other vquivalent standards sct out
by international fora and endorsed v the Community §

Whereas, for those purposes, Member States may ask
credit and financial institutions to record in writing the
results of the examination they ate required to carry out
and to ensure that those results are available to the autho-
titics responsible for cfforts to climinate money launder-
ing:

Whereas preventing the financial system from being used
for moncy laundering is a task which cannot be carricd
out by the authorities responsible for combating this
phenomenon without the cooperation of credit and finan.
cial institutions and thcir supervisory authoritics ; whercas
banking secrecy must be lifted in such cases ; whereas a
mandatory system of reporting suspicious transactions
which cnsures that information is transmitted to the
abovemcentioned authoritics without alerting the custo-
mers concerned, is the ruost cffective way to accomplish
such cooperation ; whereas a special protection clause is
necessary to exempt credit and financial institutions, their
cemployces and their directors from  responsibility for
breaching restrictions on disclosure of information ;

Whercas the information received by the authorities
pursuant to this Directive may be used only in connec-
tion with combating moncy laundering ; whercas Member
States may nevertheless provide that thic information may
be used for other purposes;

Whereas establishment by credit and financial institutions
of procedures of internal control and training
programmes in this ficld arc c<.aplementary provisions
without which the other measures contained in this
Directive could become ineffective

Whereas, since money laundering can e carried out not
only through credit and financicl institutions but also
through otl.er types of professions and categories of
undertakings, Member States must extend the povisicas
of this Directive in whole or in part, to include those
professions and undertakings whose activities are particu-
larly likely to be used for money laundering purposes ;

Whereas it is important that the Member State: should
take particular care to ensure that coordinated activn is
taken in the Community where there are strong grouads
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for believing that professions or sctivities the conditions
governing the pursuit of which have been harmonized at
Community level are being used for laundening money ;

Whercas the cffecriveness ot cfforts to climinate moncy
laundering is particulacly dependent on the close coordi-
nation and harmonization ot national implementing
measures ; whereas such coordination and harmonization
which 1s being carried out in vanous international hodics
fequires, in the Community context, coopetation between
Mcmber States and the Commission in the framcwork of
a contact committee

Whereas it is for cach Member State to adopt appropriate
measures and to penalize intringement o such mcasures
in an appropriatc manncr to ensure full application of
this Directive,

HAS ADOPTED THIS DIRECTIVE:

¢'i r’il'l‘ ’

For the purpose of this Directive :

— ‘credit institution’ means a credit institution, as
defined as in the hirst indent of Article | of Directive
77/7R0/EEC('), as last amended by Directive
89/646/EEC (), and includes branches within the
meaning of the third indent of that Article and
located in the Community, of credit institutions
having their head offices outside the Community,

— ‘financial institution” mcans an undertaking other
than a credit instituiion whose principal activity is to
carry out onc or more of the operations included in
numbers 2 to 12 and number 14 of the list annexed
to Directive 89/646/EEC, or an insurance company
duly authonized in accordance with Dircctive
79/267/EEC (Y. as last amended by Dircective
90/619/EEC ('), 1n so far as it carrics out activities
covered by that Directive; this definition includes
branches located in the Community ot financial insti-
tutions whose hcad offices arc outside the Commu-
nity,

— ‘moncy laundering’ means the following conduct
when committed intentionally :

— the convenion or transfer of property, knowing
that such property is denved from criminal activity
or from an act of participation in such actisty, for
the purposc of conccaling or disguising the 1llicit
ongin of the propenty or of assising any person
who is involved in the commission of such activity
to cvage the legal consequences of his action,

) O No L 322,17, 12. 1977, p. 30.
¢ UJ No L 3x6, 30. 12. 1989, p. I.
7) Q) No L 63, 13 3. 1979, p. L,

() OJ No L 330, 29. 1. 1990, p. S0.

— the conccalment or disguisc of the true nature,
" source, location, disposition, movement, rights
with respect to, or ownership of property, knowing
that such property is derived from criminal activity
or from an act of participation in such activity,

= the acquisition, posscssion or use of property,
knowing, at the time of receipt, that such property
was denved from criminal activity or from an act
of participation in such activity,

== participation in, association tc commit, attcmpts to
commit and aiding, abetting, facilitating and coun-
sclling the commission of any of the actions
mentioned in the foregoing paragraphs.

Knowledge. intent or purpose required as un clement of
the abovementioned activitics may be inferred from
objective factual circumstances.

Moncy laundering shall be regarded as such cven where
the activitics which gencrated the property to be laun-
dered were puepetrated in the teeritory of another Member
State or in that of a third country.

— ‘Property’ mcans asscts of every kind, whether corpo-
teal or incorporeal, movable or immovable, tangible or

intangible, and lcgal documents or instruments

cvidencing *itle to or interests in such asscts.

— ‘Criminal activity’ mcans a crime specified in Article 3
(1) (@ of the Vienna Convention and any other
criminal activity designated as such for the purposcs
of this Dircctive by cach Member State.

- *Compctent authorities’ means the national authorities
cmpowered by law or regulation to supervise credit or
financial institutions.

Article 2

Member States shall ensure that moncy laundering as
defined in this Dircctive is prohibited.

Article 3

l.  M:mber States shall ensure that credit and finan
insr.tutions require identification of their customers vy
means of supporting cvidence when entering into busi-
ness relations, particularly when opening an account or
savings accounts, or when offering safe custody facilities.

2 The idenufication requirement shall also applv for
any transaction with customers other than those refeired
to in paragraph 1, invoiviug « sum emounting to ECU
15 000 or more, whether the transaction is carried out in a
single operation or in scveral operations which secm to be
linked. Where the sum is not known at the time when
the transaction is undertaken, the institution concerned
shall procced wich ident.fication as soon as it is apprised
of the sum an | establishes that the threshold has been
reached.

ARY
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3. By way of derogation from paragraphs | and 2, the
identification requitements with regard to insurance poli-
cies written by insurance undertakings  within  the
mcaning ot Directive 79/267/EEC, whese they perform
activities which fall within the scope of that Durective
shall not be required where the periodic premium
amount or amounts to be paid 1n any given year does or
do not cxceed ECU 1 000 or where a single premium s
paid amounting to ECU 2 500 or less. It the peniodic
premium amount or amounts to be paid in any piven vear
is or at¢ increased 50 as to exceed the ECU 1 000 thre-
shold, identitication shall be required.

4. Mcmber States may provide that the identification
trequirement 1s not compulsory for insurance policics in
respect of pensior schemes taken out by virtue of a
contract of employment or the insured’s occupation,
provided that such policies contain no surrender clause
and may not be used as collateral for a loan.

5. In the cvent of doubt as to whether the customers
referred to in the above paragraphs are acting on their
own behalt, or where it is certain that they are not acting
on their own behalf, the credit and financial institutions
shall take reasonable measures to obtain information as to
the real identity ot the persons on whose behalf those
customen are acting.

6. Credit and financial institutions shall carry out such
wlentitication, even where the amount of the transaction
1s lower than the threshold laid down, wherever ther is
suspicion of moncy laundering.

7. Credit and financial institutions shall not be subject
to the identification requirements provided for in this
Article where the customer is also a credit or financial
institution covered by this Directive.

8. Member States may provide that the identification

requirements regarding transactions referred to in parma- -

graphs 3 and 4 are fultilled whea it is established that the
payment for the transaction s to be detited from an
account opened in the customer's name with a credit
institution subject to this Directive according to the
requirements ot paragraph 1.

Article ¢

Member Suates shall ensure that credit and financial insti-
tutions keep the foilowing for use as evidence in any
investigation into money laundering :

— in the case of identification, a copy or the references
of the cvidence required, for a period of at least five
years after the relationship with their customer has
ended,

== in the case of tramsactions, the supporting cvidence

and records, consisting of the original documents or
copivs admissible in court proccedings under the
applicable national legislation for a period of at least
five ycars following cxccution of the transactions.

Arntich 3

Member States shall ensure that credit and financial insti-
tutions examine with special atrention any transaction
which they regard as particularly likely, by its nature, to
be related to moncy laundering.

a" r‘i“'f 6

Member States shall casure that credit and financial insti-
tutions and their directors and employees cooperate fully
with the authoritics responsible for combating moncy
laundering :

— by informing those authoritics, on their own initiative,
of any fact which might be an indication of money
laundering,

= by furnishing those authoritics, at their request, with
all necessary information, in accordance wath the
procedures established by the applicable legislation.

The information referred 1o in the fisst paragraph shall be
forwarded to the authorities responsible for combatug
money laundering of the Member State in whose ternitory
the institution forwarding the information is situated. The
person or persons designated by the credit and financial
institutions in accordance with the procedures provided
for in Articic 11 (1) shall normally forward the inloima.
tion.

Information supplicd to the authoritics in accordance
with the first paragraph may be used only in connection
with the combating of moncy laundering. However,
Member States may provide that such information may
also be used for other purposes.

Anrticle 7

Member Stuics shall ensute that credit and finzncial insti-
tutions refrain from carrying out transactions which they
know or suspect 1o be related to money laundering until
they have upprised the authoritics referred to in Anticle 6.
Those authoritics may, under conditions determined by
their nationai legislation, give instructions not to execute
the operation. Where such a transaction is suspected of
giving risc to moncy laundering and where to refrain in
such manner is impossible or is likely to frustrate efforts
to pursuc the beneficiaries of a suspected money-
laundering operation, the institutions concerned shall
appnse the authorities immediately afterwards.
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Article 8

Credit and financial institutions and their directors and
cmployees shall not disclose to the customer concerned
nor to other third persons that information has been
transmitted to the authontics in accordance with Articles
6 and 7 or that a moncy laundering investigation is being
.africu out.

Article 9

The disclosure in good faith to the authorities responsible
- fo. combating money laundering by an cmployee or
director of a credit or financial 11 siitution of the informa.
tion referred to in Articles 6 and 7 sholl not constatute a
breach of any restriction 01 disclosune of information
imposcd by contract or by any legislauve, regulatory or
auministrative provision, and shall not involve the credit
or financial institution, its directors or employces in liabi-
lity of any kind.

Article 12

Member States shall ensure that if, in the course of
inspections carried out in redit or financial institutions
by the competent authorities, of in any otaer way, those
“athonties discover facts that could constitute evidence of
moncy laundering, they inform the authoritizs responsible
t.r combati .g moncy laundening.

Article 11

Momber States shall ensure that credit and financial insti-
iutions :

1. ¢stabhish adequate procedures of internal control and
communication in order to forestall and prevent opera-
uons reiated to moncey laundering,

. tahe appropriate measures so that their employees are
aware of the provisions contained in this Directive,
These measures shall include participation of their
relevant emplovees in speaial training programmies to
help them re tonmize operations which may be related
to mone, lrundering as well as to instruct them as to
how to proceed in such cases.

t

Article 12

Member States sh-!l cvnsure that the provisions of this
Direcuve are exi. 401 in whole or i pact to prote-:ions
and 1o careones o andertakings, othe: har !e credit
d firand Al mshitions referred o in Atulds 1L which
- mage an actmaties which are parti. arly likely to be
aed *o1 maney-lv denng priposcs.

Article 13
A coatact ommittee (hereinafter referred to as ‘the

Comnutt2=Y shall be set vp under the asgis of the
Cermmission. lts function shall be:

(a) without prejudice to Articles 169 and 170 of the
Treatv, to facilitate harmonized implementation of
this Directive through rcgular consultation on any
practical problems arising from its application and on
which exchanges of view are deemed useful ;

(b) to facilitatc consultation between the Member States

on the more stnngent or additional conditions and

obligations which they may lay down at national
level ;

-—

-~

(c) to advisc the Commission, if necessary, on any supple-
ments or amendments to be made to this Dicective or
on any adjustments deemed necessary, in patticulac to

harmonize the effects of Article 12

(d) to cxaminc whether a profession or a category of
undertaking should be included in the scope of
Article 12 where it has been established that such
profession or catcgory of undertaking has been used
in a Mcmber State for money laundering.

2. It shall not be the function of the Committee to
appraisc the merits of decisions taken by the compcetent
authoritics in individual cascs.

3. The Commitntee shall be composed of persons
appointed by the Member States and of represeatatives of
the Commission. The sccretariat shall be provided by the
Commission. The chairman shall be a representative of
the Commission. It shall be convened by its chairman,
cither on his own initiative or at the request of the dele-
gation of a Mcember State.

Arvicle 14

Each Member Staii shall take appropriatc measures tc
cersure full application of all the provisions of this Direc-
tive and shall in panicular determine the penaities to be
apphied for infringement of the measures adopted
pursuant to this Dircctive.

Article 15

T Member States may adopt or retain in force stricter
provisions in the ficld covered by this Direclive to
prevent monacy laundering.

Article 16

1. Mcmber States shall bring into force the laws, regu-
Lations and administrative decivions necessary to comply
with this Directive before | January 1993 at the latest.

2.  Where Member States adopt these measures, they
shall contain a reference to this Directive or shall be
accempanicd by such reference on the occasion of their
official publication. The methods of making such a
reference shall be laid down by the Member States.
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3.  Mcmber States shall communicate to the Commis- Article 18

sion the text of the main provisions of national law which . o

they edopt in the field governcd by this Directive. This Dircctive is addressed to the Member States.
Article 17 Done at Luxembourg, 10 June 1991,

One year after 1 January 1993, whenever necessary and at

lcast at three yearly intervals theecafter, the Commission For the Council

shall draw up a report on the implementation of this .
Dircctive and submit it to the European Parliament and The President
the Council. J-C. JUNCKER
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Statement by the representatives of the Governments of the Member States meeting
within the Council

The representatives of the Governments of the Membee States, mecting within the Counacil,

Recalling that the Member Staies signed the United Nations Convention against illicit teaffic in
narcotic drugs and psychotropic substances, adopted on 19 December 198K in Vienna ;

Recalling also that most Member States have already signed the Council of Europe Convention
on laundering, tracing, seizure and contiscation of proceeds of crime on & November 1990 in
Strasbourg ;

Conscious of the fact that the description of moncey laundering contained in Article | of Council

Directive 91/308/EEC () derives its wording from the relevant provisions of the aforementioned
Conventions ; )

Hereby undertake to take all necessary steps by 31 December 1992 at the latest to enact criminal

lcgislation enabling them to comply with their obligations under the aforementioned instru-
mcents.

(') See page 77 of this Official journal.
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COUNCIL REGULATION (EURATOM, EC) No 2185/96
of 11 November 1996

concerning on-the-spot checks and inspections carried out by the Cognmission
in order to protect the European Communities’ financial interests against fraud
and other irregularities

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 235 thereof,

Having regard to the Treaty establishihg the European
Atomic Energy Community, and in particular Article 203

. thereof, :

Having regard to the proposal from the Commission (),

Having regard to the opinion of the Bﬁropean i’arlia-
ment (),

(1) Whereas it is essential, for the credibility of the
Community, to step up the efforts to counter fraud
and other irregularities committed against the
Community budget; .

(2) Whereas Article 209a of the Treaty establishing the

European Community makes it clear that the protec-
tion of the Communities’ financial interests is prim-
arily the responsibility of the Member States, without
prejudice to other provisions of the Treaty;

(3) Whereas Council Regulation (EC, Euratom)
No 2988/95 of 18 December 1995 on the protection
of the European Communities’ financial interests (%)
established a common legal framework for all the
fields of the Communities’ activity;

(4) Whereas Article 1 (2) of the said Regulation includes
a definition of ‘irregularity’ and whereas the sixth
recital of that Regulation stipulates that irregular
-conduct includes fraudulent actions as defined in the
Convention on the protection of the European
Communities’ financial interests () -

(5) Whereas Article 10 of that Regulation provided for
subsequent adoption of additional general provisions
relating to on-the-spot inspections and checks;

(6) Whereas, without prejudice to the checks carried out
by the Member States in accordance with Article 8 of
Regulation (EC, Euratom) No 2988/95 and in the

* interests of efficiency, it is appropriate to adopt addi-
tional general provisions concerning on-the-spot
checks and inspections by the Commission that do

) OJ. No C 84, 21. 3. 1996, p. 10.
O] No C 166, 10. 6. 1996, p. 102 and Opinion delivered on
23 October 1996 (not yet published in the Official Journal). .
OJ No L 312, 23. 12. 1995, p. 1.

() OJ No C 316, 27. 11. 1995, p. 48.

not affect the application of Community sectoral
rules as referred to in Article 9 (2) of the said Regula-
tion; A ,

(7) Whereas implementation of the provisions of this
Regulation ‘is subject to identification of the objec-
tives that justify their application, especially where,
owing to the scale of fraud, which is not confined to
one country and frequently involves organized rings,
or where, on account of the special nature of the
situstion in a Member State, those objectives cannot,
in view of the seriousness of the damage done to the
Communities’ financial interests or to the credibility
of the Union, be fully realized by the Member States
alone and can therefore be better achieved at

- Community level; : :

(8) Whereas on-the-spot checks and inspections may
not exceed what is necessary to ensure the correct
application of Community law;

(9) Whereas they shall also be carried out without preju-
dice to the provisions applicable in each Member
State relating to the protection of the essential in-
terests of State security;

(10) Whereas, in accordance with the principle of sincere
cooperation of the Community implicit in Article 5
of the EC Treaty and in the light of the case-law of
the Court of Justice of the European Communities,
it is important that Member States’ administrations
and Commission departments cooperate genuinely
and provide one another with the necessary assist-
ance in the preparation and performance of on-the-
spot checks and inspections;

(1-1) Whereas it is necessary to define the conditions
under which Commission inspectors are to exercise
their powers;

(12) Whereas those on-the-spot checks and inspections
are carried out with due regard to the fundamental
rights of the persons concerned and to the rules on
professional secrecy and the protection of personal
data; whereas in that regard it is important that the
Commission ensure that its inspectors comply with
Community and national provisions on the protec-
tion of personal data, in particular those laid down in
Directive 95/46/EC of the European Parliament and
of the Council of 24 October 1995 on the protection
of individuals with regard to the processing of
personal data and on the free movement of such
data ()

() OJ No L 281, 23. 11. 1995, p. 31.
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(13) Whereas, if action to combat fraud and irregularities
is to be effective, the Commission must carry out
inspections on the premises of those economic
operators who may have been involved, directly or
indirectly, in the irregularity in question and on the
premises of other economic operators who might be
concerned by that irregularity; whereas, in the event
of the application of this Regulation, the Commis-
sion should ensure that those economic operators are
not simultaneously subjected, in respect of the same
acts, to similar checks and inspections carried out by
the Commission or by the Member States on the
basis of Community sectoral rules or national legisla-
“tion; :

(14) Whereas the Commission inspectors must have
access to all the information on the transactions
concerned on the same terms as national administra-
tive inspectors; whereas the reports by the Commis-
sion inspectors, signed, if appropriate, by the national
inspectors, must be drawn up taking into account the
procedural requirements laid down in the law of the
Member State concerned; whereas they must be
admitted as evidence in the administrative and judi-
cial proceedings of the Member State where it proves
necessary to use them and have an identical value to
the reports-drawn up by national administrative
inspectors;

(15) Whereas, in cases where there is a risk of evidence
disappearing, or where economic operators oppose
on-the-spot checks or inspections by the Commis-
sion, it is for the Member States to take the necessary
precautionary or implementing measures in ac-
cordance with their legislation;

(16) Wheres this Regulation affects neither Member
States’ powers regarding the prosecution of criminal
offences nor the rules governing mutual assistance
between Member States on criminal matters;

(17) Whereas the Treaties contain no powers for the
adoption of this Regulation other than those
provided for in Article 235 of the EC Treaty and
Article 203 of the Euratom Treaty,

HAS ADOPTED THIS REGULATION:

Article 1

This Regulation lays down the- additional general provi-
sions within the meaning of Article 10 of Regulation (EC,
Euratom) No 2988/95 which are applicable to on-the-spot
administrative checks and inspections carried out by the
Commission in order to protect the financial interests of
the Communities against irregularities as defined in
Article 1 (2) of the said Regulation.

Without prejudice to the provisions of the Community
sectoral rules, this Regulation shall apply to all areas of
the Communities’ activity.

This Regulation shall not affect Member States’ powers
regarding the prosecution of criminal offences or the rules

governing mutual assistance in criminal matters between
Member States.

Article 2

The Commission may carry out on-the-spot checks and
inspections pursuant to this Regulation:

— for the detection of serious or trensnational irregulari-

ties or irregularities that may involve economic opera-
tors acting in several Member States, or

— where, for the detection of irregularities, the situation
in a Member State requires on-the-spot checks and
inspections to be strengthened in a particular-case in
order to improve the effectiveness of the protection of

financial interests.and so to ensure an equivalent level

of protection within the Community, or

N .
— at the request of the Member State concerned.

Arti;le 3

Where the Commission decides to carry out on-the-spot
checks and inspections under this Regulation, it shall
ensure that similar checks and inspections are not being
carried out at the same time in respect of the same facts
with regard to the economic operators concerned on the
basis of Community sectoral regulations.

In addition, it shall take into account the inspections in
progress or already carried out in respect of the same facts
with regard to the economic operators concerned, by the
Member State on the basis of its legislation:

{
Article 4

On-the-spot checks and inspections shall be prepared and
conducted by the Commission in close cooperation with
the competent authorities of the Member State concemed,
which shall be notified in good time of the object,
purpose and legal basis of the checks and inspections, so
that they can provide all the requisite help. To that end,
the officials of the Member State concerned may partici-
pate in the on-the-spot checks and inspections.

In addition, if the Member State concerned so wishes, the
on-the-spot checks and inspections may be carried out
jointly by the Commission and the Member State’s
competent authorities.

Article 5

On-the-spot checks and inspections shall be carried out
by the Commission on economic operators to whom
Community administrative measures and penalties
pursuant to Article 7 of Regulation (EC, Euratom)
No 2988/95 may be applied, where there are reasons to
think that irregularities have beén commited. ‘
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In order to make it easier for the Commission to carry out
such checks and inspections, economic operators shall be

required to grant access to premises, land, means of trans- .

port or other areas, used for business purposes.

Where strictly necessary in order to establish whether an
irregularity exists, the Commission may carry out on-the-
spot checks and inspections on other economic operators
concerned, in order to have access to pertinent informa-
tion held by those operators on facts subject to on-the-
spot checks and inspections.

Article 6

"1.  On-the-spot checks and inspeéctions shall be carried

out on the Commission’s authority and responsibility by

" its officials or other servants, duly empowered, hereinafter

called ‘Commission inspectors’. Persons placed at the
disposal of the Commission by the Member States as
national experts on secondment may assist in such checks
and inspections.

Commission inspectors shall exercise their powers on
production of a written authorization showing their iden-
tity and position, together with a document indicating the
sub)ect-matter and purpose of the on-the-spot check or
inspection.

Subject to the Community law applicable, they shall be
required to comply, with the rules of procedure laid down
by the law of the Member State concerned.

2.  Subject to the agreement of the Member State
concerned, the Commission may seek the assistance of
officials from other Member States as observers and call
on outside bodies acting under its responsibility to
provide technical assistance.

The Commission shall ensure that the aforementioned
officials and bodies give every guarantee as regards tech-
nical competence, independence and observance of
professional secrecy.

Article 7

1. Commission inspectors shall have access, under the
same conditions as national administrative inspectors and
in compliance with national legislation, to all the in-
formation and documentation on the operations
concerned which are required for the proper conduct of
the on-the-spot checks and inspections. They may avail
themselves of the same inspection facilities as national
administrative inspectors and in particular copy relevant
documents.

On-the-spot checks and inspections may concern, in
particular:

— professional books and documents such as invoices,
lists of terms and conditions, pay slips, statements of

materials used and work d'one, and bank statements
held by economic operators,

— computer data,

— production, packaging and dispatching systems and
methods,

— physical checks as to the nature and quantity of goods
or completed operations,

— the taking and checking of samples,

— the progress of works and investments for which
" financing has been provided, and the use made of
completed investments, .

— budgetary and accounting documents,

— the financial and technical mplementauon of sub-
‘sidized projects. - -

2. Where necessary, it shall be for the Member States,
at the Commission’s request, to take the appropriate
pteaunonary measures under national law, in particular
in order to safeguard evidence.

Article 8

1. Information communicated or acquired in any form
under this Regulation shall be covered by professional
secrecy and protected in the same way as similar informa-
tion is protected by the national legislation of the
Member State that received it and by the corresponding
provisions applicable to the Community institutions.

Such information may not be communicated to persons
other than those within the Community institutions or in
the Member States whose functions require them to know
it nor may it be used by Community institutions for
purposes other than to ensure effective protection of the
Communities’ financial interests in all Member States.
Where a Member State intends to use for other purposes
information obtained by officials participating under its
authority as observers, in accordance with Article 6 (2), in
on-the-spot checks and inspections, it shall seek the
agreement of the Member State where that information
was obtained.

2. The Commission shall report as soon as possible to
the competent authority of the State within whose terri-
tory an on-the-spot check or inspection has been
performed any fact or suspicion relating to an irregularity
which has come to its notice in the course of the on-the-
spot check or inspection. In any event the Commission
shall be required to inform the aforementioned authority
of the result of such checks and inspections.

3. Commission inspectors shall ensure that in drawing
up their reports account is taken of the procedural requi-
rements laid down in the national law of the Member
State concerned. The material and supporting documents
as referred to in Article 7 shall be annexed to the said
reports. The repons thus prepared shall constitute admis-
sible evidence in administrative or judicial proceedings of
the Member State in which their use proves recessary, in
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the same way and under the same conditions as adminis-
trative reports drawn up by national administrative
inspectors. They shall be subject to the same evaluation
rules as those applicable to administrative reports drawn
up by national administrative inspectors and shall be of
identical value to such reports. Where an inspection is
carried out jointly, pursuant to the second subparagraph
of Article 4, the national inspectors who took part in the
operation shall be asked to countersign the report drawn
up by the Commission inspectors.

4. The Commission shall ensure that, when implemen-
ting this Regulation, its inspectors comply with Commu-
nity and national provisions on the protection of personal
data, in particular those laid down in Directive 95/46/EC
of the European’ Parliament and of the Council. '

5. Where on-the-spot checks or inspections are
. performed outside Community territory, reports shall be
prepared by Commission inspectors in conditions which
would enable them to constitute admissible evidence in

administrative or judicial proceedings of the Member
State in which their use proves necessary.

Article 9

Where the economic operators referred to in Article §
resist an on-the-spot check or inspection, the Member
State concerned, acting in accordance with national rules,
shall give Commission inspectors such assistance as they
need to allow them to discharge their duty in carrying out
an on-the-spot check or inspection.

It shall be for the Member States to take any necessary
measures, in conformity with national law.
Article 10

This Regulation shall enter into force on the third day
following that of its publication in the Official Journal of
the European Communities.

It shall apply from 1 January 1997.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 11 November 1996.

For the Council
The President
R. QUINN
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(Acts whose publication is nnt obligatory)

COUNCIL

COUNCIL DIRECTIVE
of 19 December 1977

concerning mutual assistance by the competent authorities of the Member States in the
ficld of dircct taxation

(77/799/EEC)

THE COUNCIL OF THF FUROPEAN COMMUNITIES,

Having regard 1o the . reaty ostablishing the Euro-
pean Economic Community, and in particular Article
100 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Parlia-
ment (%),

Having regard 1o the opinion of the Economic and
Socia! Committee {2),

Whereas practices of tax evasion and tax avoidance
extending across the frontiers of Member States lead
to budget losses and violations of the principle of fair
taxation and ar: liable 1o bring about distortions of
capital movements and of conditions of competition;
whercas they therefore aifect the aperation of the
common market;

Whereas, tor these reasons the Council adopted on
10 February 1973 a resolution on the measuees to be
taken by the Community in order 1 combat inter-
national tax cvasion and avoidance {3j;

Whereas the international nature of the problem
means that national measures, whose effect docs not

(') O) No C 293, 13. 12. 1976, p. 34.
(3 OJ No C 56, 7. 3. 1977, p. 66.
J) O No C 35, 14. 2. 1975, p. 1.

extend bevond national frontiers, are insufficient;
whercas collaboration between  administrations on
the basis of bilateral agreements is also unable to
counter new foems of tax cvasion and avoidance,
which are increasingly assuming a multinational
char wter;

Whereas collaboration berween tax administrations
within the Community should therefore be steength-
ened in accordance with common principles and
rules;

Whercas the Member States should, on request, cx-
change information concerning  particular  cases;
whereas the State so requested should make the
necessary enquirics to obtain such information;

Whercas the Member States should exchange, even
without any request, any information which appears
relevant for the correct asscssment of taxes on ine
come and on capital, in particular where there ap-
pears to be an anificial transfer of profits between
cnterprises in different Member States or where such
transactions are carricd out borween enterprises in
two Member States through a third country in order
to obtain tax advantages, or where tax has been or
may be evaded or avoided for any reason whatever;

Whereas it is important that officials of the tax ad-
ministration of one Member State be allowed to be
present in the territory of another Member State if
both the States concerned consider it desirable;

{a%
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Whereas carc must be taken to ensure that informa-
nuon provided in the course of such collaboration is
not disclosed to unauthorized persons, so that the
basic rights of citizens and cntezprises are saicpuar-
ded: whereas it is therefore necessary that the Member
States receiving such information should not use it
without the authonization of the Mcember Mtate sup-
plying it, other than for the purposes of taxation or to
facilitate legal procecdings for failure to ohsceve the
tax laws of the receiving State; whereas it is also
neeessary that the receiving States afford the informa-
ron the same azgree of confidentiality which it en-
joyed in the State which provided i, if the latter so
requires;

Whereas a Member State which is called upon to
carry out cnquirics or to provide information shall
have the right to refuse to do so where its laws or
administrauve practices prevent its tax administration
from ¢arrying out these enquiries or from collecting or
using this information for its own purposcs, or where
the provision of such informatiou would be contrary
to pablic policy or would lcad to the disclosure of a
commecrcial, industrial ¢- professionai secret or of a
commercial process, or where the Member State for
which the information is intended is unable for prace
tical or lcgal reasons to provide similar information;

Whercas collaboration between the Member States
and the Commission is necessar for the permancent
study of cooperation procedures and the pooling of
experience in the ficlds considered, and in particular
in the ficld of the artificial transfer of profits within
proups of cnterpriscs, with the aim of improving
those procedures and of preparing appropriate Come
munity rulcs,

HAS ADOPTED THIS DIRECTIVE:

Article 1
General provisions

1. Ya accordance with the provisions of this Dirce-
tive the competent authoritics of the Member States
shail exchange any information that mav enablc them
to etiect a correct asscassment of taxes on income and
on capital. :

2. There shali be regacded as taxes on income and
on caputal, irrespective of the manner in which they
arc levied, all taxes imposed on total income, on total
capital, or on clements of income or of capital, in-
cluding taxes on gains from the disposal of movable
or immovable property, taxes on the amoumts of

wages or salarics paid by enterpriscs, as well as taxes
on capital appreciation.

2. The taxes referred to in paragraph 2 arc at pre-

sent, in particular:

in Belgium:
Impot des personnes physiques/Personenbelasting
Impot des sociétés/Vennootschapsbelasting

Impot des personnes morales/Rechtspersonenbelas-
ting

Impot des non-résidents/Belasting der niet-ver-
blijfhouders

in Denmark:
Indkomstskaten til staten
Sclsskabsskat
Dcn kommunale indkomstskat
Den amiskommunale indkomstskat
Folkepensionsbidragene
Somandsskatten
Den sxelige indkomstskat
Kirkeskatten
Formueskatten til staten

Bidrag til dagpengefonden

in Germany:
Einkommenstcuer
Kérperschaftsteuer
Vermigensteucr
Gewerbesteuer

Grundstcucr

in France:
Impot sur lc revenu
Impat sur les sociétés
Taxe professionnelle
Taxc foncicre sur les propriétés bities

Taae foncicre sur lcs proprictés non bities

in Ireland:
Income tax
Corporation tax
Capital gains tax
Wealth tax
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in laly:
Imposta sui reddito delle persone fisiche
Imposta sul reddite Jdelle persone giuridiche
Imposta iocale sui redditi

in Luxembourg:
Impat sur le revenu des personnes physiques
Impot sur le revenu des collectivites
Impat commcrcial communal
Impat sur la fortune

Impot foncier

in the Netherlands:

Inkomstenbelasting

Vennootschapshelasting

Vermogenshelasting
in the United Kingdom:

Income tax

Corporation tax

Capital gains tax

Petroleum revenuc tax

Devclopment land tax
4. Paragraph 1 ,hall also apply o any identical or
simiiar taxes impased subsequently, whether in addi-
uon to or in place of the taxes listed ir. paragraph 3.
The competent authorities of the Member States shall

inform onc another and the Commissiun of the date
of entry into force of such taxes.

5. The expression ‘competent authority' means:
in Belgium:

Dc minister van financién or an authorized repre-
sentative

le ministre des finances or an authourized repre-
sentative

in Denmark:

Minusteren for skatter og afgifter or an authorized
representative

in Germany:

Der Bundesminister Jer Finanzen or an authorized
representative

in {rance:

Lc ministre de I'économic or an authorized repre-
sentative

in lreland:

The Revenue Commissioners or their authorized
rcprescntative

in lealy:

1l Ministro per le finanze or an authorized repre-
sentative

in Luxembourg:

Le ministre des finances or an suthorized repre-
sentative

in the Netherlands:

Dc minister van financién or an authorized repre-
sentative

in the United Kingdom:

The Commissioners of Inland Revenue or their
authorized representative

Article 2

Exchange on request

1. The competent authority of a Member State
may request the competent authority of another
Member State to forward the information referred te
in Article 1 (1) in a particular case. The competent
authority of the requested Statc need not comply
with the request if it appears that the competent
authority of the Statc making the request has not ex-
hausted its own usual sources of information, which
it could have utilized, according to the circumstances,
to obtain the information requested without running
the risk of endangeriag the attainment of the sought
after result.

2. For the purpose of forwarding the inforination
referred to in paragraph 1, the competent authority
of the requested Member State shall arrange for the
conduct of any enquiries necessary to obtain such
information.

Article 3

Automatic exchange of information

For caiegories of cases which they shall determine
under the consultation pracedure laid down in
Article 9, the compctent authorities of the Member
States shall regularly exchange the iaformation
referred to in Article 1 (1) without prior request.

Article 4
Spontancous exchange of information

1. The competent authority of a Member State
shall without prior request forward the information
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referred to in Article 1 (1), of which it has know-
ledge, to the competent authority of any other Mem-
ber State coneerned, in the following circumstances:

(a) the competent authority of the one Member State
has grounds for suppasing that there may be a
loss of tax in the other Member State;

{b) a person liable 0 tax obtains a reduction in or an
exemption from tax in the one Member State
which would give rise to an increase in tav or to
liability to tax in Jhe other Member State;

(c) business dealings between a person liable to tax
in a Member State and a person liable to tax in
another Member State are conducted through
one or more countrics in such a way thar a
saving in tax may result in onc or the other
Member State or in both;

{d) the competent authority of a Member State has
grounds for supposing that a saving of tax may
result from artificial transfers of profits within
groups of enterprises;

(¢) information forwarded to the onc Member State
by the competent authority of the other Mcember
State has cnabled information to be obtained
which may be relevant in assessing liability tu tax
in the latter Member Stace.

2. The competent authoritics of the Member States
may, under the consultation prozedure laid down in
Artitie 9, extend the exchange of information pro-
vided for in paragraph 1 to cases other than those
specified therein,

3.  The competent authoritics of the Member States
may forward to cach other in any other case, sithout
prior request, the information referred to m Article 1
(1) of which they have knowledge.

Article §
Time limit for forwarding information

The competent authority of a Member State which,
under the preceding Articles, is called upon to furnish
information, shall forward it as swiftly as possible. 1f
it encounters obstacles in furnishing the information
or if it refuses to furnish the information, it shall
forthwith inform the requesting authority to this
elfect, indicating the nature of the obstacles or the rea-
sons for its refusal.

Article 6
Collaboration by officials of the State concerned

For the purposc of applying the preceding provisions,
the compcetent authority of the Member State provid-
ing the information and the competent authouity of
the Member State for which the information is in-
tended may agree, under the consultation procedure
laid down in Article 9, to authorize the presence in
the first Member State of officials of the tax adminis-
tration of the other Member State. The details for
applying this provision shall be determined under the
same procedure,

Article 7
Provisions relating to secrecy

1.  All information madc known to a Member State
under this Dircctive shall be kept sceret in that State
in the same manner as information received under its
domestic legislation.

In any case, such information:

= may be madc available only to the persons directly
involved in the asscssment of the tax or in the
administeative control of this asscssment,

— may in addition be madc known only in connec-
tion with judicial proceedings or administrative
proceedings involving sanctions undertaken with
a view to, or relating to, the making or reviewing
the tax asscssment and only to persons who are
directly involved in such preccedings; such infor-
mation may, however, be disclosed during public
hearings or in judgments if the competent auth-
ority of thc Mcmber State supplying the informa-
tion raises no objection,

— shall in no circumstances be used other than for
taxation purposcs or in connection with judicial
proceedings or administrative proceedings involv-
ing sanctions under.aken with a view to, or in re-
lation to, the making or reviewing the tax assess-
ment.

2. Paragraph 1 shall not oblige a Member State
whose lcgislation or administrative practice lays
down, for domestic purposes, narrower liinits than
those contained in the provisions of that paragraph,
to provide information if the Statc concerned does
not undertake to respect those narrower limits.

2o

- A o—




P

T %eo

22177

Official Journal of the European Commu..ities

No L 336/19

3. Notwithstanding paragraph 1, thc compctent
authoritics of the Mcmbere State providing the infor-
mation may pemit it to be used for other purposes in
the requesting State, if, under the legislation of the in-
forming Staic, the information could, in similar
circumstances, be used in the informing State for
similar purposes.

4. Where a competent authority of a Member State
considers that information which it has reccived from
the competent authority of another Member Statc is
likely to be uscful to the competent authority of a
third Mcmber State, it may transmit it to the latter
compctent auchority with the agreement of the com-
petent authority which supplicd the information.

Article 8°
Limits to exchange of information

1. This Dircctive shall impose no obligation 10
have enquirics carried out or to provide information
if the Mcmber State, which should furnish the infor-
mation, would be prevented by its laws or adminis-
trative practices from carrying out these cnquirics or
from collecting or using this information for its own
purposcs.

2. The provision of information may be refused
where it would lcad to the disclosure of a commer-
cial, industrial or professional secret or of a commer-
cial process, or of in‘ormation whose disclosure
would be contrary to public policy.

3.  The compctent authority of a Member State may
rcfuse to provide information where the State con-
cerned is unable, for practical or legal reasons, to
providc similar information.

Article 9
Consultations

1. For the purposes of the implementation of this
Directive, consultations shall be held, if necessary in a
Committee, between:

— the competent authoritics of the Member States
concerned at the request of cither, in respect of
bilateral questions,

— the competent authorities of all the Member
States and thc Commission, at the request of one
of those avthorities or the Commission, in so far

as the matters involved are not solely of bilateral
interest.

2, The competent authoritics of the Member States
may communicate dircctly with cach other. The com-
petent authoritics of the Member States may by mu-
tual agreement pennit authoritics designated by them
to comwnunicate directly with cach other in specified
cascs or in certain categorics of cascs.

3. Where the competent authoritics make arrange-
ments on bilatcral matters covered by this Directive
other than as regards individual cascs, they shall as
soon as possiblc inform the Commission thereof. The
Commission shall in tum notify the competent
authorities of the other Member States.

Article 10
Pooling of experience

The Member States shall, together with the Commis-
sion, constantly monitor the cooperation procedure
provided for in this Dircctive and shall pool their ex-
perience, cspecially in the ficld of transfer pricing
within groups of cnterprises, with a view to improv-
ing such coopcration and, where appropriate, draw-
ing up a body of rules in the ficlds concerned.

Article 11

Applicability of wider-ranging provisions of assis-
tance

The foregoing provisions shall not impede the fulfil-
ment of any wicer obligations to exchange informa-
tion which might flow from other legal acts.

Article 12

Final provisions

1.  Member States shall bring into force the neces-
sary laws, regulations and administrative provisions
in order tu comply with this Directive not later than
1 January 1979 and shall forthwith communicate
then: to the Commission.

2.  Member States shall communicate to the Com-
mission the texts of any important provisions of

202



No L 336/20 Official Journa! of the European Communities 272.12.77

national law which they subsequently adopt in the
fizld covered by this Dircctive,

Article 13

This Dircctive is addressed to the Member States.

Done at Brussels, 19 December 1977,
For the Council

The President
G. GEENS
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COUNCIL DECISION
of 24 July 1995

sccepting Resolution No 49 on short-term measures to ensure the security and
the efficient functioning of the TIR transit regime -

(95/285/BC)

THE COUNCIL OF THE EUROPEAN UNION,

Having the T esteblishing the Buropean
Comu:g".‘dm?m pll:;:lth Asticle 113 t!:u'eof,

Having regard to the proposal from the Commission,

. Wheress Resolution No 49 contains meszsures both to

ensure the correct implementation of the 1975 TIR
Convention and to prevent and detect frsud in goods
transported under the TIR regime;

Whereas, by virtue of its content and pending revision of
the TIR Convention, the said Resolution is of the greatest
to the Community; whereas, it should therefore be
accepted with immediate effect,

HAS DECIDED AS FOLLOWS :

Article 1

Resolution No 49 on short-team measures to ensure the
security and the efficient functioning of the TIR transit
regime, adopted on 3 March 1995 by the Working Party

of the UN Economic Commission for Europe on
Customs Questions asffecting Transport, is hereby
sccepted on behalf of the Community with immediate

The text of the Resolution is sttached to this Decision.

Article 2 -

The President of the Council shall designate the person
empowered to notify the Execudve Secretary of the
Economic Commission for Burope of the Community’s
acceptance, with immediste eﬁaa.ofthe Resolution
referred to in Article 1. - S

Done at Brussels, 24 July 1995.

For the Coundil
Tbe Presidens
P. SOLBES MIRA
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:

SHORT-TERM MEASURES TO ENSURE THE SECURITY AND THE BPPICIBNT
FUNCTIONING OF THE TIR TRANSIT REGIME

Resolution No 49 . 1

WenBMl”SWMUNIB%BWMMNMMmM

Besolution No 49
The Working Party on Customs Questions affecting Transport,

Emphasizing the importance of the smooth and efficient functioning of the Customs Conven-
tion on the IntcmuomlepouofGoodsundetComomemeu(ﬂROonmm
1975) to facilitate international transport and trade ; X )

Conumedtbmnthemmofmmﬁmdmdmugghngmmehmﬁdmm. '
mammwhhmm@wmmmmmﬂdhhmmm )
tion, 1975;

mmw»mmmmm:mmmmmmmmm‘ -
particular the internationsl movement of goods; s

Convinced thatthemmatsystemmonlybea&g\mdedthmghpmmdmm
amonbyallpamesofthemtr:nsusystcm(msmsmthonuu,nmgmnﬁeangmd'
casnet isuing associations and the IRU, and insurance companies), whereby an open exchange of
information on all aspects of the system is considered to be essential ;

Whilst awaiting the revision of the TIR Convention, 1975, decides unanimously on the follo- . o
mgshort-mmmusumwbcnmplcmcnwdumupmiblebythempmntunhomeld o
Contracting Parties to the TIR Convention, 1975 :

1. In order to faciiitate the detection of fraudulently discharged TIR camets and to sccelerste
the discharge procedure, Contrecting Pasties may wish to create, as far as possible and in line ;
m‘hmownqnmmmmlmdofﬁcawpmm&t&edminmmdm. ) o
carnets ; : ’ .

vt s e e e

zConmnngashmddmmmmwduchqemdmmhm
transport of sensitive goods ;

3. Contracting Parties and the IRU shall take all necessary steps to ensure the early : :
re-introduction of the “Tobacco/Alcohol’ TIR camets together with m in o fized - : i
sum which reflects the potential charges at risk ; ‘ :

4. Contracting Partics ensure, thmgh appropriate national regulations, that customs offices of
destination or exit return TIR carnet vouchers No 2 to centralized offices or customs offices

ofdepamreorenuyumaspouiblemdnohmm hvewothngdm(ollmn;the
completion of the TIR operation ;

S. in order to facilitate customs control for tobacco and alcohol consignments, Contracting
Perties may wish to limit, in line with national sdministrative practices, the aumber of -
customs offices authorized to accept “Tobscco/Alcsbhol’ TIR carnets ;

6. Coamngmmdmfwtbempoudmhmnddwhduwnnhm
sensitive goods as determined by the competent suthogities, edvence information on the
mmdmmmmwnhmdedmm&alybyﬁemoﬁa
of departure or entry to the customs office of destination or exit;

7. in sccordance with Asticle 20 of the TIR Conveation, 1975, Contracting Parties prescribe © . 75+ ..t
time limits and, to the extent possible, routes to be followed for road vehicles and contsiners - ; REREE R

. e vy

R

in case of transport under customs seal of tobecco and alcohol as well as of other sensitive - 1~ L
Mud-mmdwmemmamm%wsmmugdbm-_‘_'- SN
mmhmﬁ&mﬂm.hudwdmm,)_‘_ﬂ,‘_:_,’:.‘j' !
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8.

9.

10.

11.

Contracting Parties ensure that the provisions of Asticle 38 of the TIR Convention, 1975,
should be applicd, which provide the possibility to exclude temporarily or permanently from
the operation of the TIR Convention, 1975, any person guilty of a serious offence against
nationsl customns laws or the regulations applicable to the international transport of goods ;

Contracting Parties take all necessary measures to svoid the theft and misuse of customs
stamps and may provide for the use of new technologies, such as special security ink, to
impede the falsification of customs stamps ; .

Contracting Parties request that IRU and national guaranteeing associstions spply strictly
agreed criteria and administrative controls when issuing TIR carnets, with s view to ensu-
ring, ss far as possible, the relisbility and integrity of transport operators ;

Contracting parties of the TIR transit regime intensify the exchange of informstion and
intelligence concerning the TIR transit system amongst themselves, in accordance with
nationsl legislation. For that purpose they establish focal points for the combat of fraud
within the competent authorities. Addresses, including telephone and telefax numbers of

such focal points will be transmitted, as soon as possible, to the UN/ECE Secretariat for the
setting up of an international directory,

Invites Contracting Parties to study carefully the IRU proposals on the introduction of electronic
data interchange systems for the sdministration of TIR carnets which will be transmitted to
them by the UN/ECE Secretariat with s view to their possible introduction ;

Requests the Contracting Parties to the TIR Convention, 1975, to notify the Executive

Secretary
oftthmxedeonsBconmchommmmforﬁumpe(UN/BCB)byljm 1995, vhcthct
they accept the present Resolution ;

.Requests the Exccutive Secretary of the United Nations Economic Commission for Europe

(UN/ECE) to inform all Contracting Pasties to the TIR Convention, 1975, about the acceptance
of this Resolution.
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COUNCIL REGULATION (EEC) No 1319/85
of 23 May 1985

on the reinforcement of supervision of the application of Community rules on fruit and
vegetables

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 43
thereof,

Having regard to the proposal from the Commission (),

Having regard to
Parliament (2),

the opinion of the European

Whereas the Community rules on fruit and vegetables, and in
particular Council Regulation (EEC) No 1035/72 of
18 May 1972 on the common organization of the market in
fruit and vegetables (), as last amended by Regulation (EEC)
No 1332/84 (*), contain provisions on the supervision of
conformity with quality standards and the recording of prices
which it is particularly necessary to apply correctly and
uniformly in order to ensure smooth market management;

Whereas conformity with Community rules in the matter of
quality standards and the recording of prices must be
subjected to thorough inspections; whereas, in addition to
the inspections carried out by the Member States on their
own initiative which remain essential, provision should be
made for inspections to be carried out by servants of the
Commission and for the latter to call on the services of the
Member States;

Whereas the compctence of the servants of the Commission
and the limits within which they may operate should be

defined,

HAS ADOPTED THIS REGULATION:

Article 1

1. Without prejudice to inspections carried out by the
authorities of the Member States, the Commission may
decide to have inspections carried out, together with officials
of the Member State concerned, in the following areas:

— inspection of the conformity with quality standards of
products marketed fresh within the Community and
traded with third countries,

{*) O] No C 67, 14. 3. 1985, p. 38.
(3) O) No C 94, 15. 4, 1985.

(*) O] No L 118, 20. 5. 1972, p. 1.
() OINol 130, 16. 5.1984,p. 1.

— inspection of the conformity with quality standards,
or certain quality requirements of products listed in
Annex II to Regulation (EEC) No 1035/72 which are
withdrawn from the market in accordance with
Articles 15 and 15a or bought in in accordance with
Articles 19 and 19a of the said Regulation,

— inspection of the quality of fruit and vegetables supplied
to the processing industries in cases where common
quality standards or classes have been adopted for such
products, in particular for the purposes of granting
Community aid,

— verification of the recording of the prices referred to in
Articles 17 and 24 of the said Regulation.

2.  The Commission decision shall indicate the subject and
purpose of the inspection and shall fix the date on which it

will begin.
Article 2

The Commission shall give due warning, before the
beginning of the inspection operations referred to in
Article 1, to the Member State in whose territory these
operations will take place. It shall indicate the most
appropriate places where the inspections must be carried out
and shall determine the practical arrangements in
cooperation with the competent authorities of the Member
State.

Article 3

1. For the purpose of carrying out the inspections
together with officials of the Member State concerned, the
Commission inspectors shall produce a written authorization
specifying their identity and status together with the subject
and purpose of such inspections.

2.  Incarrying out their duti s, in accordance with Article
1, the Commission inspectors shall have the following rights
and powers:

(a) they shall have access to all premises, sites, plants and
means of transport which the inspection operations may
concern;

(b) they may request any explanations from the operators
concerned;

(c) they shall have access as necessary to documents relating
to the products and to the prices referred to in
Article 1.

3. The Commission inspectors shall:

(a) in the course of the inspections, adopt an attitude
compatible with the rules and practices which officials
of the Member States have to follow; 20F

(b) be bound by professional secrecy.
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Article 4

1.  Producers of fruit and vegetables, their organizations
and associations of their organizations, traders in fruit and
vegetables and any organization concerned with buying and
selling fruit and vegetables shall be required to su!mit to the
verification referred to in Article 1.

2.  For the purpose of carrying out the inspections jointly,
in accordance with Article 3 (1), officials of the competent
authonty of the Member State in whose territory the
mspecuon is to be carried out shall assist the Commission
inspectors in the performance of their duties.

Article §

Detailed rules for the application of this Regulation shall,
where necessary, be adopted by the Council, acting on a
proposal from the Commission, in accordance with the

voting procedure laid down in Article 43 (2) of the
Treaty.

Article 6

At the conclusion of the inspections carried out on the basis
of this Regulation, the Commission shall forward a report on
its findings to the Member States in whose territory the
inspection has been carried out, at the latter’s request.

Before 1 July each year the Commission shall present to the
European Parliament and the Council a report on the
inspections carried out pursuant to this Regulation.

Article 7

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its cnnrety and directly applicable in all Member

States.

Done at Brussels, 23 May 1985.

For the Councx'l.
The President
C. SIGNORILE
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COUNCIL REGULATION (EEC) No 4045/89
of 21 December 1989

on scrutiny by Member States of transactions forming part of the system of financing by the
Guarantee Section of the European Agricultural Guidance and Guarantee Fund and repealing
Directive 77/435/EEC

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 43
thereof,

Having regard to the proposal from the Commission (1),

Having regard to the opinion of the European
Parliament (2),

Whereas, under Article 8 of Council Regulation (EEC)
No 729/70 of 21 April 1970 on the financing of the common
agricultural policy (), as last amended by Regulation (EEC)
No 2048/88 (*), the Member States take the measures
necessary to satisfy themselves that transactions financed by
the European Agricultural Guidance and Guarantee Fund
(EAGGF) are actually carried out and are executed correctly,
to prevent and deal with irregularities and to recover sums
lost as a result of irregularities or negligence;

Whereas scrutiny of the commercial documents of
undertakings received or making payments can be a very
effective means of surveillance of transactions forming part
of the system of financing by the Guarantee Section of the
EAGGF; whereas this scrutiny supplements other
inspections already carried out by the Member States;
whereas, furthermore, national provisions relating to
scrutiny which are more extensive than those provided for in
the Regularion are not affected by this Regulation;

Whereas Member States must be encouraged to reinforce the
scrutiny of commercial documents of undertakings receiving
or making payments which they have carried out in
accordance with Directive 77/435/EEC (5);

Whereas the implementation by Member States of the rules
arising from Directive 77/435/EEC has disclosed the need
for certain provisions of that Directive to be amended on the
basis of experience gained; whereas in view of the nature of
the provisions concerned the amendments should be included
in a Regulation;

Whereas the documents used as a basis for such scrutiny
should be determined in such a way as to enable a full
scrutiny to be carried out;

(") O] No C 192, 29. 7. 1987, p. 15.
(2) O] No C 291, 20. 11. 1989, p. 105.
(*) OJ No L 94, 28. 4. 1970, p. 13.

(*) OJ NoL 185, 15. 7. 1988, p. 1.

{*) OJ No L 172, 12.7.1977, p. 17.

Whereas the undertakings to be scrutinized must be selected
on the basis of the nature of the transactions carried out on
their responsibility and the breakdown of the undertakings
receiving or making payments according to their financial
importance in the system of financing by the Guarantee
Section of the EAGGF;

Whereas, furthermore, it is necessary to provide for a
minimum number of inspections of commercial documents;
whereas this number must be determined by a method which
precludes substantial differences between the Member States
by virtue of differences in the structure of their expenditure
under the Guarantee Section of the EAGGF; whereas this
method may be established by referring to the number of
undertakings of a certain importance in the system of
financing by the Guarantee Section of the EAGGF;

Whereas the powers of the officials responsible for scrutiny
and the obligations on undertakings to make commercial
documents available to such officials for a specified period
and to supply such information as may be requested by them
should be defined; whereas it should also be stipulated that
commercial documents may be seized in certain cases;

Whereas it is necessary to organize cooperation among the
Member States on account of the international structure of
agricultural trade and with a view to the completion of the
internal market; whereas it is also necessary for a centralized
documentation system concerning undertakings receiving or
making payments established in third countries to be setup at
Community level;

Whereas, while it is the responsibility of the Member States in
the first instance to adopt their scrutiny programmes, it is
necessary that these programmes be communicated to the
Commission so that it can assume its supervisory and
coordinating role and to ensure that the programmes are
adopted on the basis of appropriate criteria; whereas scrutiny
can thus be concentrated on sectors or undertakings where
the risk of fraud is high;

Whereas the departments carrying out scrutiny pursuant to
this Regulation must be organized independently of the
departments carrying out scrutiny prior to payment;

Whereas it is essential that each Member State have a special
department responsible for monitoring the application of this
Regulation and for coordinating the scrutiny carried out in
accordance with this Regulation; whereas the officials
belonging to that department may make inspections of
undertakings in accordance with this Regulation; 20%
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Whereas encouragement for reinforcing the departments
responsible for the application of this Regulation should be
provided in the form of a temporary, degressive Communiry
contribution towards the expenditure incurred by Member
States in engaging extra staff and towards the costs of
training staff and equipping the departmenrs;

Whereas it is necessary for an estimate to be made of
the amount of the Community financing required for
implementing this measure; whereas such amount forms part
of the financial forecast appearing in point II of the
Interinstitutional Agreement on budgetary discipline znd
improvement of the budgetary procedure (') of 29 Jine
1988; whereas the appropriations actually available will be
determined under the budgetary procedure in compliance
with that agreement;

Whereas information collected during the scrutiny of
commercial documents must be protected by professional

secrecy;

Whereas arrangements should be made for an exchange of
information at Community level so that the results of the
application of this Regulation can be used to greater
effect,

HAS ADOPTED THIS REGULATION:

Article 1

1.  This Regulation relates to scrutiny of the commercial
documents of those entities receiving or making payments
relating directly or indirectly to the system of financing by the
Guarantee Section of the EAGGF, hereinafter called
‘undertakings’, in order to ascertain whether transactions
forming part of the system of financing by the Guarantee
Section of the EAGGF have actually been carried out and
have been executed correctly. -

2. For the purposes of this Regulation ‘commercial
documents’ means all books, registers, vouchers and
supporting documents, accounts and correspondence
relating to the undertaking’s business activity, as well as
commercial data, insofar as these documents relate directly
or indirectly to the transactions referred to in
paragraph 1.

Article 2

1.  Member States shall carry out systematic scrutiny of
the commercial documents of undertakings taking account of
the narure of the transactions to be scrutinized. Member
States shall ensure that the selection of undertakings for
scrutiny gives the best possible assurance of the effectiveness
of the measures for preventing and detecting irregularities
under the system of financing by the Guarantee Section of the
EAGGEF. Inter alia the selection shall take account of the
financial importance of the undertakings in that system and
other risk factors.

2.  Thescrutiny referred to in paragraph 1 shall apply, for
each period of scrutiny referred to in paragraph 4 to a

() O] NoL 185, 15.7. 1988, p. 33.

number of undertakings which may not be less than half the
undertakings whose receipts or payments, or the sum
thereof, under the system of financing by the Guarantee
Section of the EAGGF, amounted to more than ECU 60 000

for the calendar year preceding the beginning of the period of

scrutiny in question.

For the period of scrutiny beginning in 1990 the amount of
ECU 60000 quoted in the first subparagraph shall be
replaced by ECU 100 000 and by ECU 90 000 for that

beginning in 1991.

It shall be compulsory for undertakings the sum of whose
receipts or payments amounted to more than ECU 200 000
and which were not scrutinized in accordance with this
Regulation during the preceding scrutiny period to be
scrutinized.

Undertakings the sum of whose receipts or payments
amounted to less than ECU 10 000 shall be scrutinized in
accordance with this Regulation only for specific reasons to
be indicated by the Member States in their annual
programme as referred to in Article 10 or by the Commission
in any proposed amendment to that programme.

3. In appropriate cases, the scrutiny provided for in
paragraph 1 shall be extended to natural and legal persons
with which undertakings within the meaning of Article 1 are
associated and to such other natural or legal persons as may
be relevant for the pursuit of the objectives set out in
Article 3.

4.  The scrutiny period shall ruri from 1 July to 30 June of
the following year.

Scrutiny shall cover at least the calendar year preceding the
scrutiny period; it may be extended for a period to be
determined by the Member State which precedes that
calendar year as well as the period between the 1 January of
the year in which the period of control commenced and the
effective date of control of an undertaking.

5. The scrutiny carried out pursuant to this Regulation
shall not prejudice the inspections undertaken pursuant
to Article 6 of Regulation (EEC) No 283/72 (2) or those
undertaken pursuant to Article 9 of Regulation (EEC)
No 729/70.

Article 3

1. The accuracy of primary data under scrutiny shall be
verified in appropriate cases by an adequate number of
cross-checks, including, inter alia:

— comparisons with the commercial documents of
suppliers, customers, carriers and other third parties
directly or indirectly connected with transactions carried
out within the financing system by the EAGGF
Guarantes section,

— physical checks upon the quantity and nature of stocks,

and 240

(2) OJ No L 36, 10. 2. 1972, p. 1.



No L 388/20

Official Journal of the European Communities

-

30. 12. 89

— comparison with the records of financial flows leading to
or consequent upon the transactions carried out within
the financing system by the EAGGF Guarantee
section.

2.  Inparticular, where undertakings are required to keep
particular book records of stock in accordance with
Community or national provisions, scrutiny of these records
shall, in appropriate cases include a comparison with the
commercial documents and, where appropriate, with the
actual quantities in stock.

Article 4

Undertakings shall keep the commercial documents referred
toin Articles 1 (2) and 3 for at least three years, starting from
the end of the year in which they were drawn up.

The Member States may prescribe a longer period for the
retention of these documents.

Article §

1.  The persons responsible for the undertakings shall
ensure that all commercial documents and additional
information requested are supplied to the officials
responsible for the scrutiny or to the persons empowered for
that purpose.

2. The officials responsible for the scrutiny or the persons
empowered for that purpose may require that extracts or
copies of the documents referred to in paragraph 1 be
supplied to them.

Article 6

1.  Member States shall ensure that officials responsible
for the scrutiny shall be entitled to seize commercial
documents, or have them seized. This right shall be exercised
with due regard for relevant national provisions and shall not
affect the application of rules governing proceedings in
criminal matters concerning the seizure of documents.

2.  Member States shall adopt appropriate measures to
penalize natural or legal persons who fail to fulfil their
obligations under this Regulation.

Article 7

1.  Member States shall assist each other for the purposes
of carrying out the scrutiny provided for in Articles 2 and 3
where an undertaking is established in 2 Member State other

than that in which payment of the amount in question has or
should have been made or received.

2. During the first quarter of the year following the year
of payment, Member States shall send a list of the
undertakings referred to in paragraph 1 to each Member
State in which such an undertaking is established; the list
shall contain all the details necessary to enable the Member
State of destination to identify the undertakings. A copy of
cach list shall be sent to the Commission.

The Member State receiving or making the payment may ask
the Member State in which the business is established to
inspect that business as a matter of priority, in accordance
with Article 2, indicating specific reasons for the request. A
copy of each request is to be sent to the Commission.

3. During the first quarter of the year following the year
of payment, Member States shall send the Commission a list
of undertakings established in a third country for which
payment of the amount in question has or should have been
made or received in that Member State.

Article 8

1. Informarion collected in the course of scrutiny as
provided for in this Regulation shall be protected by
professional secrecy. It may not be communicated to any
persons other than those who, by reason of their duties in the
Member States or in the institutions of the Communities, are
required to have knowledge thereof for the purposes of
performing those duties.

2.  This Article shall not prejudice national provisions
relating to legal proceedings.

Article 9

1. Before 1 January following the scrutiny period
Member States shall send the Commission a detailed report
on the application of this Regulation.

2. The report must set out any difficulties encountered
and the measures taken to overcome them and put forward,
where appropriate, suggestions for improvements.

3.  The Member States and the Commission shall have
regular exchanges of views on the application of this
Regulation.

4.  The Commission will evaluate annually the progress
achieved, in its annual report on the administration of
the funds referred to in Article 10 of Regulation (EEC)
No 729/70.

241

5.  The Commission shall submit before 31 December
1991 a report on the application of this Regulation. Within
the framework of this report, the Commission shall examine
the specific situation that could result for certain Member
States from the application of this Regulation and, where
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Article 10

1. Member States shall draw up programmes for
scrutinies to be carried out pursuant to Article 2 during the
subsequent scrutiny period.

2.  Each year, before 15 April, the Member States shall
send the Commission their programme as referred to in

paragraph 1 and shall specify:

— the number of undertakings to be scrutinized and their
breakdown by sector on the basis of the amounts relating
to them,

"— the criteria adopted for drawing up the programme.

3. The programmes established by the Member States
and forwarded to the Commission, shall be implemented by
the Member States, if, within six weeks, the Commission has
not made known its comments.

4. Amendments made by the Member States to' the
programmes shall be subject to the same procedure.

5.  Exceptionally, at any stage, the Commission may
request the inclusion of a particular category of undertaking
in the programme of one or more Member States.

6. For the first year of application, the scrutiny
programmes established by the Member States shall be
forwarded to the Commission not later than 1 May 1990 and
shall be implemented if the Commission has not made known
its comments before 15 June 1990.

Article 11

1.  Ineach Member State not later than 1 January 1991 a
special department is to be made responsible for monitoring
the application of this Regulation and for,

— the performance of the scrutiny provided for herein by
officials employed directly by that special department,
or

— the coordination and general surveillance of the
scrutiny carried out by officials belonging to other
departments.

Member States may also provide that scrutinies to be carried
out pursuant to this Regulation are allocated between the
special department and other national departments,
provided that the former is responsible for their
coordination.

2.  The department or departments responsible for the
application of this Regulation must be organized in such a
way as to be independent of the departments or branches of
departments responsible for the payments and the scrutiny
carried out prior to payment.

3. In order to ensure that this Regulation is properly
applied the special department referred to in paragraph 1
shall take all the measures necessary.

4.  Thespecial department shall be responsible in addition
for:

— training the national officials responsible for carrying out
the scrutiny referred to in this Regulation, in order to
enable them to acquire sufficient knowledge for
performing their duties,

— administering the scrutiny reports and any other
documents relating to the scrutinies carried out and
provided for under this Regulation,

— the preparation and communication of the reports
referred to in Article 9 (1) and the programmes referred to
in Article 10.

5.  The special department shall be entrusted by the
Member State concerned with all the powers necessary to
perform the tasks referred to in paragraphs 3 and 4.

It shall consist of a sufficient number of officials who are
suitably trained to carry out those tasks.

6. This Article shall not apply when the minimum
number of undertakings to control, in accordance with
Article 2 (2), is less than 10.

Article 12

The Community shall participate under the conditions set
outin Articles 13, 14 and 15 in the financing of the additional
expenditure actually incurred by the Member States and
linked to:

— the reduction of the threshold for calculating the number
of scrutiny checks to be carried out,

— the mobilization of means intended to improve the
quality of scrutiny.

Article 13

1. The Community shall contribute towards the
expenditure actually incurred by Member States in
remunerating additional personnel recruited as from
1 January 1990 and intended to be employend only:

— on the staff of the special department referred to in
Article 11, or

— on the staff of other national departments, provided that
such personnel is employed solely in performing the
scrutiny provided for in this Regulation.

2. The Community financial contribution shall be at the
rate of 50 % for the first three years and 25 % for the fourth
and fifth years, for a period of five years starting from
1 January 1990, up t0 an overall amount of:

— ECU 500 000 per year for the first three years and ECU
250 000 for the fourth and fifth years in the case of
Germany, Spain, France, Italy, the Netherlands and the
United Kinedom.

24 L
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— ECU 250 000 per year for the first three years and ECU
125 000 for the fourth and fifth years in the case of
Belgium, Denmark, Greece, Ireland and Portugal, and

— ECU 50 000 per year for the first three years and ECU
25 000 for the fourth and fifth years in the case of
Luxembourg.

3. For the purposes of this Regulation ‘remuneration’
means the salaries after tax, of the officials responsible for
the application of this Regulation and the travel costs
necessitated by the performance of their duties.

The Community contribution to the remuneration expense
of staff shall be decided for each Member State at a fixed
rate.

Article 14

The Community shall contribute towards the expenditure
incurred by Member States in training the staff of the
departments responsible for the application of this
Regulation at the rate of 50% for the first three years and
25 % for the fourth and fifth years, for a period of five years
with effect from 1 January 1990, up to an overall amount
of:

— ECU 100 000 per year for the first three years and ECU
50 000 for the fourth and fifth years in the case of
Germany, Spain, France, Italy, the Netherlands and the
United Kingdom,

— ECU 50 000 per year for the first three years and ECU
25000 for the fourth and fifth years in the case of
Belgium, Denmark, Greece, Ireland and Portugal, and

— ECU 10 000 per year for the first three years and ECU
5000 for the fourth and fifth years in the case of
Luxembourg.

Article 15

The Community shall contribute towards the expenditure
actually incurred by the Member States in respect of the
purchase of data processing and office equipment required by
the departments responsible for the application of this
Regulation, at the rate of 100 % up to a maximum amount
of:

— ECU 100 000 for Germany, Spain, France, Italy, the
Netherlands and the United Kingdom,

— ECU 60 000 for Belgium, Denmark, Greece, Ireland and
Portugal, and

— ECU 20 000 for Luxembourg.

Article 16

1. The maximum amount of Community expenditure
deemed necessary for carrying out the measure introduced by

this Regulation shall be ECU 6 080 000 for the first year,
ECU 5160 000 for the second and third years and ECU
2 580 000 for the fourth and fifth years.

2. The budgetary authority shall determine the
appropriations available for each financial year.

Article 17

The annual amount of expenditure borne by the Community
shall be fixed by the Commission on the basis of data
provided by the Member States.

Anrticle 18

The amounts in ecus appearing in this Regulation shall be
converted into national currencies by applying the rate of
exchange operating on the first working date of the year
when the scrutiny period begins and published in the C series
of the Official Journal of the European Communities.

Article 19

Detailed rules for the application of this Regulation shall be
adopted where necessary, in accordance with the procedure
laid down in Article 13 of Regulation (EEC) No 729/70.

Article 20

Article 9 of Regulation (EEC) No 729/70 shall apply to the
scrutiny of specific expenditure financed by the Community
under this Regulation.

Article 21

In accordance with the relevant national laws, Commission
officials shall have access to all documents prepared either
with a view to or following the scrutiny organized under this
Regulation and to the data held, including those stored in the
data processing systems.

Article 22

1.  Directive 77/435/EEC ‘shall be repealed with effect
from 1 January 1990. The scrutiny carried out from that date
under that Directive shall be deemed to be carried out in
accordance with this Regulation.

2.  References made to Directive 77/435/EEC shall be
deemed to be made to this Regulation.

Article 23

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

21

It shall apply with effect from 1 January 1990.



30.12. 89 Official Journal of the European Communities No L 388/23

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 21 December 1989.

For the Council
The President
E. CRESSON
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COUNCIL REGULATION (EEC) No 2048/89
of 19 June 1989

laying down general rules on controls in the wine sector

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 822/87 of

"16 March 1987 on the common organization of the market in
wine ('), as last amended by Regulation (EEC) No
1236/89 (2), and in particular Article 79 (2) thereof,

Having regard to the proposal from the Commission (3),

Having regard to the opinion of the European
Parliament (%),

Having regard to the opinion of the Economic and Social
Committee (*),

Whereas, for the purposes of uniform application of the wine
provisions, there is a need for rules designed to improve the
control procedures already in force at Community and
national level and to strengthen cooperation between the
authorities responsible for the controls in the wine sector
provided for untii now in Regulation (EEC) No
359779 (¢);

Whereas general rules are also required for the introduction
and operation of a Community structure comprising a body
of officials specialized in controls in the wine sector,
responsible, at Community level, for ensuring uniform
application of Community rules;

Whereas provisions should be laid down under which the
national authorities and the Commission must provide
mutual assistance with a view to ensuring proper application
of the wine rules, in particular through preventive action and
the detection of infringements or behaviour suspected of
infringing the rules; whereas those provisions are not an
obstacle to the application of specified rules relating to
Community expenditure, the downgrading of quality wines
psr, criminal law or administrative penalties; whereas
Member States must ensure that application of specific rules
on the two latter subjects does not undermine either the aim
of this Regulation or the effectiveness of the controls laid
down therein;

Whereas the measures adopted by the Member States to
ensure compliance with the wine rules have revealed the

(1) O] No L 84, 27. 3. 1987, p. 1.
(2) O] No L 128, 3. 5. 1989, p. 31.
(*) O] No C 24, 29. 1. 1988, p. 8.
(*) O] No C 94, 11. 4. 1988, p. 209.
(%) O] No C 95, 11. 4. 1988, p. 9.
(%) O] No L 54, 5. 3. 1979, p. 136.

limits to their effectiveness, notably on the occasions of fraud
which seriously disrupted the wine sector bothin 1985 andin
1986; whereas the Member States should therefore be invited
to adopt provisions that can ensure proper application of the
rules;

Whereas it is appropriate to define particularly sensitive
areas in which an improvement of controls is necessary,
without excluding the possibility of improving controls in
other areas of the wine rules, where called for;

Whereas each Member State must ensure that the work of
control agencies is more effective and whereas, for this
purpose, it shall designate an authority to liaise between the
Member States and the Commission; whereas it is,
moreover, essential that the control work is coordinated
between the competent authorities in all Member States in
which wine control work is carried out by more than one
authority;

Whereas all the authorities responsible for control in the wine
sector must be aware of the measures, decisions or
interpretations relating to the application of the wine rules in
a Member State if there is to be proper harmonization of
legislation at Community level; whereas a permanent flow of
relevant information on this subject must be introduced
between the Member States as well as between them and the
Commission;

Whereas to help make the application of the rules uniform
throughout the Community, the Member States should, in
particular, take the necessary action to ensure that the staff of
the competent authorities have sufficient technical
competence comparable with that of corresponding staff in
the other Member States, and that they have the minimum
essential investigative powers to ensure compliance with the
rules; whereas the powers of the Member States’ control
officials should be defined;

Whereas the development of trade in wine between the
various Member States, in particular the steady expansion in
the number of multinational companies in this sector, and the
scope provided by the management rules to have carried out
or o transfer operations, whether or not aided, to places
different from those in which the product has been grown
reflect the interdependence of the wine markets; whereas this
situation necessitates greater harmonization of control
methods and closer cooperation between the various control
authorities;

215
Whereas the immense damage which fraud can cause to

consumers and producers, whether as regards health or
business operations, therefore makes it imperative to
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improve the cohesion of the authorities responsible for
controls, in particular by the creation of a body of officials
specifically assigned to this type of work; whereas the cost of
setting up a body of specific officials of the Commission and
that of the control activities carried out by them must be
financed by the Community;

Whereas the work of the specific officials of the Commission
responsible for collaborating in controls in the wine sector
must comply with the absolute need to ensure uniform
application of the rules and effective assistance to the
corresponding national staffs; whereas, to this end, their
control work could be dovetailed into programmes adopted
jointly with the Member States;

Whereas where the specific officials of the Commission
encounter, in carrying out their work, repeated and
unjustified difficulties, the Commission must be able to call
upon the Member State concerned not only for an
explanation but also for the facilities enabling the work to be
completed; whereas the Member State concerned must then
ensure the execution of its obligations deriving from this
Regulation, by facilitating the execution of these officials’
tasks;

Whereas, with a view to ensuring that collaboration between
Member States for the application of provisions in the wine
sector is effective, the competent authority of one Member
State must be able to collaborate, on request, with the
competent authorities of another Member State, as a general
rule, by means of their respective liaison authorities; whereas
rules should be established for such collaboration;

Whereas, in view of the complex nature of some cases and the
need for urgent action, it is essential that where a competent
authority has submitted a request for assistance it should, in
agreement with the requested competent authority, be able to
involve its own designated officials, where appropriate on
the spot, in the execution of the investigations;

Whereas, in cases of serious risk of fraud, or of fraud
involving more than one Member State or a single Member
State, the various authorities concerned must automatically
implement the spontancous assistance procedure provided
for in this Regulation;

Whereas, in order to ensure the objective nature of the
controls, it is important that specific officials of the
Commission or officials of a competent authority of a
Member State may request a competent authority of another
Member State to collect samples; whereas the applicant
official must be able to hold the samples collected and in
particular determine the laboratory where they are to be
submitted for examination;

Whereas, in view of the nature of the information exchanged
pursuant to this Regulation, it should be covered by the
requirements of commercial or professional secrecy;

Whereas, in order to contribute to the harmoniza::ion of
the analytical controls throughout the Community, it is
appropriate for the Commission to be able to participate in
the financing of the control instruments necessary to achieve

the objectives pursued by this Regulation and to set up a data
bank for the wine-sector products at the Joint Research
Centre; whereas the Commission should make reference
materials available to the Member States in order to
coordinate the calibration of the apparatus vsed for certain

" analyses;

Whereas, in view of the importance of ensuring that the
organization of the controls referred to in this Regulation is
effective, there should be regular discussions, in the context
of the Management Committee for Wine, between the
representatives of the various national authorities concerned;
whereas such discussions should cover topical points relating
to actual or presumed infringements and, more generally, the
application of this Regulation, in order to contribute to
uniform implementation of its provisions throughout the
Community;

Whereas Council Regulation (EEC) No 1468/81 of 19 May
1981 on mutual assistance between the administrative
authorities of the Member State and cooperation between the
latter and the Commission to ensure correct application of
the law on customs or agricultural matters (!), as amended by
Regulation (EEC) No 945/87 (2), provides explicitly that in
the wine sector the specific rules laid down regarding
cooperation in Regulation (EEC) No 359/79 are to

apply;

Whereas account should be taken of the experience gained in
the field of cooperation between control authorities, and the
scope of such cooperation should be extended to cover, in
particular, the introduction at Community level of a
structure which will henceforth be competent in this field;
whereas Regulation (EEC) No 359/79 should therefore be
repealed in order to revise the rules governing relations
between authorities;

Whereas, as a consequence, new cooperation procedures
should be established in the wine sector which, while
respecting the sector’s special nature, which is linked in
particular to the existence of 2 Community control structure
the powers of which should be laid down, must fall within the
framework defined in Regulation (EEC) No 1468/81,

HAS ADOPTED THIS REGULATION:

TITLE |
PRELIMINARY PROVISIONS

Article 1

Principles

1. This Regulation lays down rules for the improvement
of controls in the wine sector.

It sets up a Community structure enabling specific officials of
the Commission t:: intervene in this sector in cooperation

(') OJNo L 144, 2. 6. 1981, p. 1.
(*) OJ No L 90, 2. 4. 1987, p. 3.
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with the authorities instructed by the Member States to carry
out controls in the wine secto:. It lays down rules for such
cooperation.

It also lays down measures regarding relations between the
authorities of the various Member States referred to in the
second subparagraph and between them and the
Commission with a view to preventing and detecting any
infringement of the Community provisions in question and of
national provisions laid down pursuant thereto.

2.  The provisions of this Regulation shall not apply in so
far as they overlap with those relating to:

— Community verification of expenditure, in particular
that laid down in Article 9 of Council Regulation (EEC)
No 729/70 of 21 April 1970 on the financing of the
common agricultural policy ('), as last amended by
Regulation (EEC) No 2048/88 (2),

— scrutiny of accounts such as laid down in Council
Directive 77/435/EEC of 27 June 1977 on scrutiny by
Member States of transactions forming part of the system
of financing by the Guarantee Section of the European
Agricultural Guidance and Guarantee Fund (3),

— the Community system provided for by Council Decision
89/45/EEC of 21 December 1988 on a Community
system for the rapid exchange of information on dangers
arising from the use of consumer products (*).

This Regulation shall not affect the Community provisions
regarding the downgrading of quality wines produced in
specified regions, whereby the decision to downgrade a
quality wine psr, including such a decision concerning the
quality wine psr in question based on an organoleptic test,
falls within the competence of the Member State of origin of
the quality wine psr in question, without prejudice to the
derogations provided for small quantities.

This Regulation shall not affect the application in the
Member States of:

— specific provisions governing relations between Member
States in combating fraud in the wine sector in so far as
they are such as to facilitate the application of this

Regulation,

— rules relating to:

— criminal proceedings or mutual assistance among
Member States at judicial level in criminal
matters,

() O] No L 94, 28. 4. 1970, p .13.
(2) O] No L 185, 15. 7. 1988, p. 1.
(*) O No L 172, 12. 7. 1977, p. 17.
(%) OJ NoL 17, 21. 1. 1989, p. 51.

— the administrative penaities procedure.

Article 2
Definitions
For the purposes of this Regulation:

(a) ‘rules in the wine sector’ shall mean all the Community
wine-sector provisions and national provisions laid
down for their application;

(b) ‘competent authority’ shall mean each of the authorities
or each of the departments designated by the Member
State to ensure compliance with the rules in the wine
sector;

(c) ‘liaison authority’ shall mean the competent body or
authority designated by the Member State to liaise as
appropriate with the liaison authorities of other
Member States or with the Commission.

TITLE 11

IMPROVEMENT OF CONTROLS TO BE CARRIED OUT BY
MEMBER STATES

Article 3
Principles

1. Member States shall take the necessary measures to
improve control of compliance with the rules in the wine
sector notably in the particular fields listed in the Annex.

2.  Thecontrols in the areas referred to in the Annex shall
be carried out either systematically or by sampling. In the
case of sampling, Member States shall ensure by their
number, nature and frequency that controls are
representative of the whole of their territory and correspond
to the scale of the wine-sector products marketed or held with
a view to their marketing.

Member States shall ensure that the competent authorities
have a sufficient number of suitably qualified and
experienced staff to carry out efficiently the wine controls
referred to in the Annex in particular.

Article 4
Control authorities

1.  Where a Member State designates several competent
authorities, it shall ensure the coordination of the work of
those authorities. 24%
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2. Each Member State shall designate a single liaison
" authority. The authority designated shall:

— forward the applications for cooperation with a view to
implementing this Regulation to the liaison authorities of
other Member States or, where appropriate, to the
Commission,

— receive such applications from the latter authorities or,
where appropriate, the Commission, and forward them
to the competent authority or authorities of the Member
State under which it comes,

— represent that Member State vis-d-vis other Member
States or the Commission in the context of the
cooperation covered by Titles [l and IV,

— notify the Commission of the measures taken pursuant to
Article 3,

— forward to the Commission national provisions and
administrative and judicial decisions of particular
relevance to the uniform application of the rules in the
wine sector in the Community.

3. The Commission shall establish a documentation
centre on the basis of the information described in the fifth
indent of paragraph 2 and shall use it in replying to requests
for information from the liaison authorities.

Article §
Powers of control officials

Each Member State shall take all appropriate measures to
facilitate the work of the officials of its competent authority
or authorities. It shall ensure in particular that such officials,
where appropriate in conjunction with officials of other
departments which it authorizes for the purpose:

— have access to the vineyards, wine-making and storage
installations, installations for processing wine-sector
products and vehicles for transporting those products,

— have access to the commercial premises (or warchouses)
and vehicles- of anyone holding, with a view to sale,
marketing or transporting wine-sector products or
products which may be intended for use in the wine
sector,

— may undertake a survey of wine-sector products and
substances or products which may be used for the
preparation of such products,

— may take samples of products held with a view to sale,
marketed or transported,

—~— may examine accounts or other documents for the
purposes of controls and may take copies or extracts
thereof,

— may take appropriate protective measures regarding
the preparation, holding, transport, description,

presentation and marketing of a wine-sector product or a
product intended for use in the preparation of such a
product, if there is reason to believe that there has beena
serious infringement of Community provisions, in
particular in the case of fraudulent treatment or risks to
public health.

TITLE W

COMMUNITY CONTROL STRUCTURE

Article 6
Body of specific officials of the Commission

1.  The Commission shall set up a body of specific officials
to collaborate with the competent authorities of the Member
States in on-the-spot checks in order to ensure the uniform

application of the rules in the wine sector and in particular in
the areas referred to in Article 3.

The Commission shall ensure that such officials possess the
technical expertise and appropriate experience to carry out
the checks referred to in the first subparagraph.

2.  The Commission shall establish suitable links with the
liaison authorities of the Member States to draw up
programmes of joint control activities. The Member States
shall cooperate with the Commission to assist it in the
accomplishment of its tasks.

3.  The specific Commission officials may collaborate in
controls provided for by the competent authorities of the
Member States.

The Commission may request the liaison authorities of the
Member States to carry out controls in which its specific
officials may collaborate.

The officials of the Member States shall at all times be in
charge of carrying out the control operations referred to in
the first and second subparagraphs.

The Commission:

— may ask the Member States for information concerning
their proposed checks,

— shall, in good time before the start of the joint control
operations referred to in the first and second
subparagraphs, inform the liaison authority of the
Member State on the territory of which these operations
will take place.

4. For the purpose of collaborating in the controls
referred to in paragraph 3, the Commission’s specific officials
shall produce written authorization specifying their identity

and status. 242
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In carrying out their duties, the Commission’s specific
officials shall have the rights and powers set out in the first,
second, third and fifth indents of Article 5 without prejudice
to the limits imposed by the Member States on their own
officials in carrying out the controls concerned.

The Commission’s specific officials shall, in the course of
controls, adopt an attitude compatible with the rules and
practices which officials of the Member State must follow.

Where the Commission's specific officials encounter
difficulties in the performance of their duties, the Member
State concerned shall make available to them the resources
necessary to enable them to carry out their work

- properly.

5.  After the execution of each control operation as
referred to in paragraph 3, the Commission shall forward a
communication on the work of its specific officials to the
liaison authority of the Member State concerned; that
communication shall record any difficulties encountered or
infringements noted of the provisions in force.

Article 7
Financial provisions

Expenditure on setting up the Commission’s body of specific
officials and on the control activities carried out by them shall
be financed by the Community. Appropriations for this
purpose shall be set aside within the framework of the
budgetary procedure.

TITLE IV

ASSISTANCE BETWEEN CONTROL AUTHORITIES

Article 8
Assistance on request

1. Where a competent authority of a Member State
undertakes control activities on its territory, regarding in
particular:

— operations involving the marketing of wine-sector
products originating in another Member State or a third
country, or

— verification by cross-checking of documents or qualities
of products held with a view to marketing or
marketed,

it may request information from the Commission or from the
competent authority of another Member State liable to be
involved directly or indirectly in the marketing of such
products.
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The Commission shall be notified whenever the product
which is the subject of the control activities referred to in the
first subparagraph originates in a third country, and if the
marketing of this product may be of specific interest to other

Member States.

The requested party shall provide the applicant competent
authority with all such information as may enable the lacter
to carry out its duties.

2. As the reasoned request of the applicant competent
authority, the requested party shall perform or take
necessary steps to perform special surveillance or controls
enabling the desired objectives to be achieved.

3.  The requested competent authority as referred to in
paragraphs 1 and 2 shall act as if on its own account or at the
request of an authority in its own country.

4. In agreement with the requested competent authority,
the applicant competent authority my designate its own
officials or officials of another competent authority of the
Member State it represents:

— either to obtain, on the premises of the administrative
authorities coming under the Member State in which the
requested authority has its seat, information relating to
the application of the rules in the wine sector or to control
activities, including the making of copies of transport and
other documents or extracts from the registers,

— or to be present during activities requested pursuant to
paragraph 2.

The copies referred to in the first indent may be made only
with the agreement of the requested competent authority.

S.  An applicant competent authority which wishes to
send to a Member State an official designated in accordance
with paragraph 4, first subparagraph, to be present at the
control operations referred to in the second indent of that
subparagraph shall advise the requested competent authority
accordingly in good time before the start of those
operations.

The officials of the requested competent authority shall at all
times be in charge of carrying out control operations.

The officials of the applicant competent authority shall:

— produce written authorization specifying their identity
and status,

— have, without prejudice to the limits imposed by the
Member State of the requested competent authority on its
own officials in carrying out the controls concerned:

— the rights of access provided for in the first and
second indents of Article §,
210
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— the right to be informed of the results of controls
carried out by the officials of the requested
competent authority pursuant to the third and fifth
indents of Article §,

— adopt, in the course of controls, an artitude compatible
with the rules and practices which must be followed by
officials of the Member State within the territory of which
the control operations are carried out.

6.  Thereasoned requests referred to in this Article shall be
forwarded to the requested competent authority of the
Member State in question via the liaison authority of that
Member State. The same shall apply for:

- the answers to those requests, and

— communications concerning the application of
paragraphs 2, 4 and §.

By way of derogation from the first subparagraph and in the
interests of quicker and more effective cooperation between
them, Member States may, in certain appropriate cases,
permit a competent authority to:

— make its reasoned request or communication directly to a
competent authority ¢’ wmother Member State,

— reply directly to reasoned requests or communications
received from a competent authority of another Member
State.

Article 9
Spontaneous assistance

1.  Where a competent authority of a Member State has
grounds for suspicion or learns:

— that a product listed in Article 1 (2) of Regulation (EEC)
No 822/87 does not comply with the wine-sector rules or
has been the subject of fraudulent action to obtain or
market such a product, and

~ that such failure to comply with the rules is of specific
interest to one or more other Member States and is such
as to lead to administrative measures or legal action,

that competent authority shall, via the liaison authority
under which it comes, notify the liaison authority of the
Member State concerned and the Commission without
delay.

2.  Where the Commission has grounds for suspicion or
has knowledge of the facts referred to in paragraph 1, it shall

inform the liaison authorities of all the Member States
without delay.

Article 10
Cotrmon provisions

1.  Theinformation referred to in Article 8 (1) and Article
9 shall be accompanied by documents or other evidence and

details of any administrative measures or legal action and
shall relate in particular to:

— composition and organoleptic characteristics,
— description and presentation,

— compliance with the rules laid down for preparation and
marketing of the product in question.

2. The Commission shall, when informed of the
cooperation between Member States referred to in Articles 8
and 9, provide where appropriate the necessary coordination
for the proper organization of the action planned, in
particular by making available to the national authorities all
the rapid-access information facilities available to it.

3. The liaison authorities concerned by a case for which
the mutual assistance procedure referred to in Articles 8 and
9 is initiated shall inform each other without delay of:

— the progress of investigations, particularly in the form of
reports and other documents or information media,
and

— any administrative or legal action taken subsequent to the
operations concerned.

4.  Travel costs incurred in the application of Article 8 (2)
and (4) shall be borne by:

— the Member State which has appointed an official for the
measures referred to in the aforementioned paragraphs,
or

— the Community budget at the request of the liaison
authority of that Member State if the Commission has
formally recognized in advance the Community interest
of the control activity in question.

5.  This Article shall not prejudice national provisions
concerning the secrecy of legal proceedings.

TITLE V

GENERAL PROVISIONS

Article 11
Coordination of control activities

The Commission may convene representatives of the liaison
authorities of several Member Stzies, together, if
appropriate, with -zoresentatives of the competent
authorities, in order . oordinate a control activity which
concerns them. 220
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Article 12
Collection of samples

In the context of the application of Titles Ill and IV the
specific officials of the Commission or the officials of the
competent authority of a Member State may request the
competent authority of another Member State to collect
samples in accordance with the relevant provisions in that
Member State.

The applicant official shall hold the samples collected
pursuant to the first subparagraph and shall determine inter
alia the laboratory to which they are to be submitted for
examination.

Article 13
Analyses

The laboratories designated to carry out analyses pursuant to
this Regulation shall be chosen from those referred to in
Article 79 (1) of Regulation (EEC) No 822/87.

The methods of analysis shall be those referred to in Article
74 of the same Regulation.

Article 14

Information obtained pursuant to this Regulation —
conclusive force

1. Information forwarded pursuant to this Regulation, in
whatever form, shall be confidential. Information shall be
covered by professional or commercial secrecy and shall
qualify for the protection conferred by the national law of the
Member State which received it on information of the same
type and by the corresponding provisions applying at
Community level.

The information referred to in the first subparagraph may
not in particular be transmitted to persons other than those
who, in the Member State or Community institutions, need
to know such information for the purposes of their work.
Nor may it be used for purposes other than those provided
for by this Regulation, unless the authority which provided it
has given explicit consent and provided that the provisions in
force in the Member State where the authority which received
it has its seat do not prevent such notification or
utilization.

2.  This Regulation shall not prevent the use, in the course
of court proceedings or prosecutions started subsequently for
failure to comply with agricultural or financial requirements,
of information obtained pursuant to this Regulation.

3.  Thefindings of the specific officials of the Commission
or of the competent authorities of a Member State in the

course of application of this Regulation may be invoked by
the competent authorities of the other Member States or by
the Commission. In such cases, they shall have no less value
because of the fact that they do not come from the Member
State in question.

Article 15
Persons subject to controls

Natural or legal persons and groups of such persons whose
activities may be the subject of the controls referred to in this
Regulation shall not obstruct such controls and shall be
required to facilitate them at all times.

Article 16
Control instruments

1. The Commission may participate in the financing of
the control instruments necessary for the achievement of the
objectives of this Regulation.

2. The Commission shall set up an analytical data bank
for wine-sector products at the Joint Research Centre, with
the aim of coordinated and uniform application of the
methods of analysis referred to in Article 74 of Regulation
(EEC) No 822/87, in particular those based on nuclear
magnetic resonance.

Each Member State shall forward to the Joint Research
Centre the samples and analysis reports to be determined for
the establishment of this data bank.

3. The Commission shall make reference materials
available to the Member States in order to coordinate the
calibration of the apparatus used to carry out certain analyses
in the wine sector.

Article 17
Information regarding application of this Regulation

1.  Each quarter until 31 December 1990 and at least once
a year thereafter, the Commission shall, in the context of the
Management Committee for Wine, organize meetings with
representatives of the liaison authorities, together if
appropriate with representatives of the competent
authorities, with a view to implementing this Regulation.

These meetings shall in particular concern themselves
with:

— carrying out a general review of the way in which mutual
assistance between competent authorities operates,

— an exchange of views on the conclusions to be drawn
from experience relating to the implementation of
cooperation in the wine sector, 224
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— the organization of seminars to increase the knowledge of
officals of the Member States and of the Commission
with respect to the implementation of this Regulation.

2.  Once a year the Commission shall forward to the
European Parliament and to the Council a brief report
summarizing the communications provided for in Article 6
(5), together, where appropriate, with suggestions for
improving the system of controls.

This report shall record any comments by Member States on
those communications.

Article 18

Regulation (EEC) No 359/79 is hereby repealed.

Article 19

This Regulation shall enter into force on the day of its
publication in the Official Journal of the European
Communities.

It shall apply from 1 January 1990.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Luxembourg, 19 June 1989.

For the Council
The President
C. ROMERO HERRERA
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ANNEX

AREAS OF CONTROL PROVIDED FOR IN ARTICLE 3 (1)

Harvest, production and stock declarations.

The holding and marketing of wine-sector products which are not put up, including the establishment
and use of the documents accompanying their transport, and the keeping of registers.

The destination and use of concentrated grape musts, whether or not rectified, qualifying for aid.
Grubbing, replanting and new planting.

The natural alcoholic strength by volume of grapes used for wine-making.

Verification of the raw materials used for wine-making.

Oenological practices, including the holding and marketing of products used for the processing of
wine-sector products.

The use of wine obrained from grapes of vine varieties classified as other than wine grape
varieties.

The enrichment of grapes, musts and wine and the holding and marketing of sucrose, concentrated
grape must and rectified concentrated grape must.

The preparation of concentrated grape must and rectified concentrated grape must including the
production of the basic material employed.

The holding, marketing, distillation and destruction of the by-products of wine-making.
The distillation and storage of products on which aid is paid.

The verification of the composition of wine products.

The updating of the vineyard register.

Description and presentation of wine-sector products.
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COUNCIL REGULATION (EEC) No 595/91
of 4 March 1991

concerning irregularities and the recovery of sums wrongly paid in connection
with the financing of the common agricultural policy and the organization of an
information system in this field and repealing Regulation (EEC) No 283/72

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 729/70 of

21 April 1970 on the financing of the common agricul- -

tural policy ('), as last amended by Regulation (EEC) No
2048/88 (), and in particular Article 8 (3) thereof,

Having regard to Council Regulation (EEC) No 1676/85
of 11 June 1985 on the value of the unit of account and
the conversion rates to be applied for the purposes of the
common agricultural policy (%), as last amended by Regu-
lation (EEC) No 2205/90 (), and in particular Article 2 (4)
thereof,

Having regard to the proposal from the Commission (),

Having regard to the opinion of the European Par-
liament (*),

Whereas Article 8 of Regulation (EEC) No 729/70 lays
down the principles according to which the Community
intends to intensify the campaign against irregularities
and recover the sums lost and whereas, in accordance
with paragraph 3 of that Article, the Council must adopt
general rules for the adoption thereof ;

Whereas the provisions of Regulation (EEC) No 283/72()
need to be adjusted in order to harmonize its application
in the Member States and intensify the campaign against
irregularities in the light of expericnce; whereas, for
reasons of clarity, it is appropriate to replace Regulation
(EEC) No 283/72 in its entirety;

Whereas, in order for the Community to be better
informed of the measurcs taken by Member States to
combat irregularities, the national provisions to be
communicated to the Commission should be specified ;

Whereas, with a view to ascertaining the nature of fradu-
lent practices and the financial effects of irregularities and
to recovering sums wrongly paid, provision should be
made for irregularities to be communicated to the

() OJ No L 94, 28. 4. 1570, p. 13.
() O No L 185, 15. 7. 1988, p. 1.
() O] No L 164, 24 6. 1985, p. 1.
() OJ No L 201, 31. 7. 1990, p. 9.
() OJ No C 138, 7. 6. 1990, p. 6
O] No C 324, 24. 12. 1990
80} No L 36, 10. 2. 1972, p. 1.

Commission every quarter ; whereas such communication
must be supplemented by information on the progress of
judicial or administrative procedures ;

Whereas the Commission should be systematically
informed of judicial and administrative procedures against
persons who have committed irregularities ; whereas it
would also be advisable to ensure the systematic transmis-
sion of information concerning the measures taken by the
Member States to safeguard the Community's financial
interests ;

Whereas the procedures to be followed by the Member
States and the Commission in cases where the sums lost
through an irregularity cannot be recovered should be
specified ;

Whereas, in cases where the Commission requests a
Member State to institute an inquiry, the Commiss‘on
must be informed of the preparation for the inquiry and
its outcome ; whereas the rights of Commission officials
participating in such inquiries should be defined;

Whereas national rules relating to cfiminal proceedings or
mutual assistance between Member States at judicial level
in criminal matters must not be affected by the provisions
of this Regulation ;

W'hereas provision should be made for a Community
contribution to the inquiry and recovery costs based on
the sums recovered ; whereas it is also appropriate to
provide for the possibility of the Community making a
contribution to legal costs and to costs arising directly
from legal proceedings;

Whereas, in order to prevent irregularities, cooperation
between the Member States and the Commission should
be reinforced while making sure that such action is
conducted with a large measure of discretion ;

Whereas the overall results should be communicated to
the Committee of the European Agricultural Guidance
and Guarantee Fund every quarter and to th.> European
Parliament and the Council annually ;

Whereas the minimum threshold above which cases of
irregularities must automatically be notified by the
Member States should be raised ; whereas that threshold is
determined, Article 2 (1) of Regulation (EEC) No 1676/85
notwithstanding, in such a way as to obtain a uniform and
comparable approach, which car readily be put into effect
by the national administrations concerned on the basis of
an exchange rate which reflects economic reality ;
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Whereas it should be specified that the provisions of this
Regulation also apply in cases where a payment which
should have been made by an operator within the frame-
work of the European Agricultural Guidance and
Guarantee Fund, Guarantee Section, hereinafter referred
to as ‘the Fund’, has not been made as a result of an irreg-
ularity,

HAS ADOPTED THIS REGULATION :

Article 1

The measures referred to in this Regulation shall relate to
all expenditure by the European Agricultural Guidance
and Guarantee Fund, Guarantee Section.

This Regulation shall continue to apply in the case of
irregularities which relate to European Agricultural
Guidance and Guarantee Fund, Guidance Section, expen-
diture and which were notified before 1 January 1989.

This Regulation shall not affect the application, in the
Member States, of rules relating to criminal proceedings
or mutual assistance between Member States at judicial
level in criminal matters.

Article 2

1.  Member States shall communicate to the Commis-
sion within three months of the entry into force of this
Regulation :

— the provisions laid down by law, regulation or admin-
istrative action for the application of the measures
provided for in Article 8 (1) of Regulation (EEC) No
729/70, and

~— the list of authorities and bodies responsible for the
application of those measures and the main provisions
relating to the role and functioning of those author-
ities and bodies and to the procedures which they are
responsible for applying.

2.  Member States shall communicate forthwith to the
Commission any amendments to the information
supplied in pursuance of paragraph 1.

3. The Commission shall study Member States’
communications and shall inform the Fund Committee
of the conclusions which it intends to draw therefrom. It
shall keep in contact with the Member States, where
approprniate within the Fund Committee, to the extent
necessary for the application of this Article.

Article 3

1. During the two months following the end of each
quarter, Member States shall communicate to the
Commission a list of irregularities which have been the

subject of the primary administrative or judicial findings
of fact.

To this end they shall as far as possible give detailed
information concerning:

— the provision which has been infringed,

— the nature and amount of the expenditure ; in cases
where no payment has been made, the amounts which
would have been wrongly paid had the irregularity not
been discovered, except where the economic operator
is guilty of error or negligence detected before
payment and not resulting in any administrative or
judicial penalty,

— the common organization of the market and the
product or products or measure concerned ;

— the period during which, or the moment at which, the
irregularity was committed,

— the practices adopted in committing the irregularity,
— the manner in which the irregularity was discovered,

— the national authorities or bodies which recorded the
irregularity,

— the financial consequences and possibilities of reco-
very,

— the date and source of the first information leading to
suspicion that an irregularity existed,

— the date on which the irregularity was discovered,

— where appropriate, the Member States and third coun-
tries involved,

— the identity of the natural and legal persons involved,
save in cases where such information is of no rele-
vance in combating irregularities on account of the
character of the irregularity concerned.

2. Where some of this information, and in particular
that concerning the practices adopted in committing the
irregularity and the manner in which this was discovered,
is not available, Member States shall as far as possible
supply the missing information when forwarding subse-
quent quarterly lists of irregularities to the Commission.

3.  If national provisions provide for the confidentiality
of investigations, communication of this information shall
be subject to the authorization of the coinpetent court.

Article 4

Each Member State shall forthwith communicate to the

other Member States concerned and to the Commission

any irregularities that have been discovered or that are

suspected which it is feared may have effects outside its

territory very quickly or which show that a new fraudulent
.practice has been adopted.

Article 5

1. During the two months following the end of each
quarter, Member States shall inform the Commission of
the procedures instituted following the irregularities noti-
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fied under Article 3 and of all important changes result-
ing therefrom, including :

— the amounts which have been, or are expected to be,
recovered,

— the precautionary action taken by Member States to
safeguard recovery of sums wrongly paid,

— the judicial and administrative procedures instituted
with a2 view to recovering sums wrongly paid and
applying sanctions,

— the reasons for any abandonment of recovery pro-

cedures ; the Commission shall, as far as possible, be
notified before a decision is taken,

— any abandonment of criminal prosecutions.

Member States shall notify the Commission of adminis-

trative or judicial decisions, or the main points thereof,
concerning the termination of these procedures.

2. Where a Member State considers that an amount
cannot be totally recovered, or cannot be expected to be
totally recovered, it shall inform the Commission, in a
special notification, of the amount not recovered and the
reasons why the amount should, in its view, be borne by
the Community or by the Member State.

This information must be sufficiently detailed to enable
the Commission to decide who shall bear the financial
consequences, in accordance with Article 8 (2) of Regula-
tion (EEC) No 729/70. This decision shall be taken in
accordance with the procedure laid down in Article S of
that Regulation.

Article 6

1. Where the Commission considers that irregularities
have taken place in one or more Member States, it shall
inform the Member State or States concerned thereof and
that State or those States shall, at the earliest opportunity,
hold an inquiry in which officials of the Commission
may take part.

For the purposes of this Article, ‘inquiry’ shall be taken to
mean any inspection, verification or action carried out by
officials of the national administration with a view to es-
tablishing whether there has been an irregularity, with the
exception of action carried out at the request or under the
direct authority of a court.

2. The Member State shall, as soon as possible,
communicate to the Commission the inquiry findings.

Where an inquiry shows that there has been an irregu-
larity, the Member State shall inform the Commission
thereof in accordance with Articles 3, 4 and 5 and, where
appropriate, the other Member States concerned, in ac-
cordance with Article 4.

3. Where officials of the Commission take part in ihe
inquiry, the Member State concerned shall be informed
thereof. Except in urgent cases, the Member State shall

communicate the basic facts of the inquiry to the
Commission at least one week in advance.

4. Where Commission officials participate in an
inquiry, that inquiry shall at all times be conducted by
the officials of the Member State ; Commission officials
may not, on their own initiative, use the powers of inspec-
tion conferred on national officials ; on the other hand,
they shall have access to the same premises and to the
same documents as those officials.

Insofar as national provisions on criminal proceedings
reserve certain acts to officials specifically designated by
national law, Commission officials shall not take part in
such acts. In any event, they shall not participate in par-
ticular in any event in searches of premises or the formal
questioning of persons under national criminal law. They
shall, however, have access to the information thus
obtained.

In order to participate in the inspections referred to in
paragraph 1, Commission officials shall produce written
instructions stating their identities and their functions.

Article 7

1.  When the amounts recovered are placed at the
Fund’s disposal, the Member State may retain 20 % of
those amounts where the rules laid down by this Regula-
tion have not been significantly infringed.

2.  Where the competent authorities of a Member State
decide, at the express request of the Commission, to
initiate or continue legal proceedings with a view to reco-
vering amounts wrongly paid, the Commission may
undertake to reimburse to the Member State all or part of
the legal costs and costs arising directly from the legal
proceedings, on presentation of documentary evidence,
even if the proceedings are unsuccessful.

Article 8

1. The Commission shall maintain appropriate
contacts with the Member States concerned for the
purpose of supplementing the information supplied on
the irregularities referred to in Article 3, on the pro-
cedures referred to in Article §, and, in particular, on the
possibility of recovery.

2. Without pr~; idice to such contact, the matter shall
be put before the Fund Committee where the nature of
the irregularity is such as to suggest that identical or
similar practices could occur in other Member States.

3. Furthermore, the Commission shall organize
meetings of an informatory nature at Community level
for the appropriate representatives of the Member States
in order to examine with them the information obtained
under Articles 3, 4 and 5 and paragraph 1 above, in par-
ticular with regard to the lessons to be learned therefrom
in connection with irregularities, preventive measures and
legal proceedings. As far as necessary, the Commission
shall keep the Fund Committee informed of this work
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and shall consult the Committee regarding any proposals
which it intends to submit to the Council for the preven-
tion of irregularities.

4. At the request of a Member State or, under the
arrangements laid down in paragraph 3, of the Commis-
sion, the Member States shall consult each other, where
appropriate within the Fund Committee or any other
competent body, for the purpose of closing any gaps
which become apparent in the course of application of
provisions in force and which prejudice Community inte-
rests.

Article 9

The Fund Committee shall be informed every quarter by
the Commission of the order of magnitude of the sums
involved in the irregularities which have been discovered
and of the various categories of irregularity, broken down
by type and with a statement of the number. In a special
chapter of the annual report on the administration of the
Fund, provided for in Article 10 of Regulation (EEC) No
729/70, the Commission shall give the number of cases
which have been notified and of those which have been
closed, together with the sums recovered and the sums
written off.

Article 10

1.  Member States and the Commission shall take all
necessary precautions to ensure that the information
which they exchange remains confidential.

2. The information referred to in paragraph 1 may not,
in particular, be sent to persons other than those in the
Member States or within the Community institutions
whose duties require that they have access to it, unless the
Member State supplying it has expressly agreed.

3. The names of natural or legal persons may be
disclosed to another Member State of Community institu-
tion only insofar as this is necessary in order to prevent or
prosecute an irregularity or to establish whether an
alleged irregularity has taken place.

4. Information communicated or acquired in any form
under this Regulation shall be covered by professional
confidentiality and be protected in the same way as
similar information is protected by the national legisla-
tion of the Member State that received it and by the
corresponding provisions applicable to the Community
institutions.

In addition, that information may not be used for any
purposes other than those provided for in this Regulation
unless the authorities that have provided it have given
their express consent and provided that the provisions in
force in the Member State in which the authority that has
received it is located do not prohibit such communication
or use.

5. Paragraphs 1 to 4 shall not impede the use, in any
legal actions or proceedings subsequently instituted in

respect of non-compliance with the law on agricultural
matters, of information obtained pursuant to this Regula-
tion. The competent authority of the Member State which
supplied this information shall be informed forthwith of
such use.

6. Where a Member State notifies the Commission that
a natural or legal person whose name has been communi-
cated to the Commission under this Regulation proves on
further inquiry not to be involved in irregularity, the
Commission shall forthwith inform all those to whom it
disclosed that name under this Regulation of that fact.
Such person shall thereupon cease to be treated, on
account of the earlier notification, as a person involved in
the irregularity in question.

Article 11

In cases of co-financing by the Fund and a Member State,
the amounts recovered shall be shared by that Member
State and the Community in proportion to their respec-
tive expenditure.

Article 12

1.  Where the irregularities relate to sums of less than
ECU 4 000, Member States shall not forward the informa-
tion provided for in Articles 3 and 5 to the Commission
unless the latter expressly requests it.

2. The amount referred to in paragraph 1 shall be
converted into mnational currency by applying the
exchange rates published in the Official Journal of the
European Communities, C series, which are valid on the
first working day of the year in which the information on
the irregularities is communicated.

Article 13
The provisions of this Regulation shall be applicable
mutatis mutandis in cases where the payment of a sum
to the fund has not been made in accordance with the
provisions in question.

Article 14
1.  Regulation (EEC) No 283/72 is hereby repealed.
2. References to Regulation (EEC) No 283/72 shall be
deemed to be references to this Regulation.

Article 15
This Regulation shall enter into force on the third day
following that of its publication in the Official Journal of
the European Communities.
The last four indents of the second subparagraph of

Article 3 (1) shall be applicable as from the date of the
communication concerning the second quarter of 1991.
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This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels, 4 March 1991.

For the Council
The President
R. STEICHEN
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(Aas whose publication is obligatory)

COUNCIL REGULATION (EC) No 1465/95
of 22 June 1995

on measures to be taken with regard to certain beneficiaries of operations
financed by the Guarantee Section of the EAGGF

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 43 thereof,

Having regard to the proposal from the Commission ('),

Having regard to the opinion of the European Parlia-
ment (%,

Having regard to the opinion of the Economic and Social
Committee (%),

Whereas, at its meetings in June 1993 in Copenhagen
and December 1994 in Essen, the European Council
stressed the importance of pursuing the campaign against
fraud and irregularities affecting the Community budget ;
whereas there should be a reinforcement of those
measures designed to ensure that the Community funds
intended for the implementation of the common agricul-
tural policy (CAP) are not graated to persons or com-
panies which do not offer all the guarantees of reliability
as to the proper execution of the operations concerned ;

Whereas Article 8 of Council Regulation (EEC)
No 729/70 of 21 April 1970 on the financing of the
common agricultural policy (), lays down, in particular,
that Member States are under an obligation to take all the
measures necessary to ensure that transactions financed
by the Fund are actually carried out and properly
executed, and to prevent and follow up irregularities ;

Whereas Council Regulation (BEC) No 595/91 of
4 March 1991 concerning irregularities and the recovery
of sums wrongly paid in connection with the financing of
the common agricultural policy and the organization of

() OJ No C 151, 2. 6. 1994,
O NoC56.6 3. 1995, 175
No C 393,31.12 1
O No L 94, 28. 4. 1970 ;fuhuonuluumendedby
Regulauon(BC)NolZU S(Oj L 125, 8. 6. 1995, p. 1).

an information system in this field and repealing Regula-
tion (EEC) No 283/72 (), provides, among other things,
for the Member States regularly to inform the Commis-
sion of cases of irregularities and judicial or administrative
procedures sanctioning persons who have committed irre-
gularities, in order to acquire systematic knowledge of the
nature of the fraudulent practices and to recover sums
wrongly paid ;

Whereas these provisions need to be supplemented by a
Commumty system allowing all the national authorities to
identify, in connection with tendermg procedures, grant
of export refunds or sales at reduced prices of intervention
products, operators who have deliberately or as a result of
serious negligence committed an” irregularity prejudicial
to Community funds or who are suspected on solid
grounds of having done so ; whereas, on that basis, there
must be determined, in the light of the seriousness of the
offence and depending on whether it has been established
or suspected, a series of varied measures ranging from
reinforced controls to the exclusion of the operators
concerned from taking part in operations to be deter-
mined when their fraudulent actions are established ;

Whereas, in order to provide operators with a maximum
of guarantees, it would be advisable to adopt the essential
features of the corresponding provisions of Regulation
(EEC) No 595/91, in particular with regard to the obser-
vance of confidentiality and professional secrecy and the
national rules relating to criminal proceedings; whereas,
with regard to data protection, the relevant provisions laid
down for that purpose in the rules on mutual assistance in
customs and agricultural matters may be applied ;

Whereas this system must be supplementary to the
specific provisions already exnsnng or to be adoPted in the
future under the CAP with a view to preventing irregulari-
ties, in particular those provisions relating to controls and
sanctions established by the Commission by virtue of its
powers confirmed by the Court of Justice ;

{) O] No L 67, 14. 3. 1991, p. 11.
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Whereas, furthermore, as part of an across-the-board
campaign against fraud, on 7 July 1994 the Commission
submitted a proposal for a Regulation (EC, Euratom) on
protection of the Community’s financial interests ('),
whereas, on the adoption of that Regulation by the
Council, the common set of legal rules enacted by it for
all areas of Community policy will apply to the measures
introduced by this Regulation ; whereas, until that Regula-
tion is adopted, provision should be made for the detailed
rules for the application of this Regulation temporarily to
include similar rules, in particular as regards the defini-
tion of the irregularities involved,

HAS ADOPTED THIS REGULATION :

Article 1

1. A Community system is hereby established for the
purpose of identifying and making known as rapidly as
possible to all the competent authorities of the Member
States and the Commission operators presenting, on the
grounds of experience acquired with them as regards the
proper execution of their previous obligations, a risk of
non-reliability in connection with tendering procedures,
export refunds and sales at reduced prices or intervention
products, financed by the Guarantee Section of the
EAGGF.

2. For the purposes of this Regulation, ‘operators
presenting a risk of non-reliability’ means operators,
whether natural or legal persons, who:

(a) according to a final decision of an administrative or
judicial authority, have deliberately or through serious
negligence committed an irregularity in respect of
relevant Community provisions and have unjustly
benefited from a financial advantage or attempted to
benefit therefrom ;

(b) have been the subject, in this respect, on the basis of
established facts, of a preliminary administrative or
judicial report by the competent authorities of the
Member State.

3. Pending the entry into force of horizontal provisions
defining irregularities, the conduct referred to in para-
graph 2 (a) shall be defined in accordance with the proce-
dure laid down in Article §.

Article 2

1. The identification procedures and rules relating to
notification shall be implemented on the initiative of the
Member State in which the risk of the operator’s non-
religbility is identified.

2.  Where a Member State fails to fulfil its obligation

under paragraph 1 the Commission shall, within the
framework of the existing legal provisions, ensure that the

(") OJ No C 216, 6. 8. 1994, p. 11.

identification and notification system is implemented by
the Member State concerned.

Article 3

1. Member States shall take the following measures to
deal with the operators referred to in Article 1 (2) (a):

(a) reinforced checking of all operations performed by the
operator, and/or

(b) suspension, going as far as an administrative determ-
ination of the existence of an irregularity or of the
absence of an irregularity, of payment of amounts
relating to current operations, to be determined, and,
where appropriate, of release of the guarantee relating
thereto, and/or

(c) their exclusion for a period of time from operations to
be determined.

The measures referred to under points (b) and (c) shall be
determined by the competent authorities of the Member
State in accordance with criteria laid down in accordance
with the procedure provided for in Article 5, having due
regard to the risk of further irregularities that may be
committed by the operator. They shall be adopted after
any formalities relating thereto laid down in the laws of
the Member States have been completed.

2. As regards the operators referred to in Article 1 (2)
(b), only the measures set out in paragraph 1 points (a)
and (b) shall apply.

3. Where, under a tendering procedure, the Commis-
sion itself awards a contract, it shall, as appropriate, take
or propose to the Member State, one or more of the
measures set out in paragraph 1.

Article 4

1. The measures referred to in Article 3 shall comply
with the following principles, in accordance with the
national law of the Member State :

(a) a prior hearing and right of appeal by the operator
concemned in respect of the measures referred to in
Article 3 (1) (c) and, where appropriate, (b);

(b) proportionality between the irregularity committed or
suspected and one or other of the measures referred to
in Article 3 (1), subject to the provisions to be
established in accordance with the procedure laid
down in Article §;

(c) non-discrimination between operators.

2. Member States and the Commission shall take ali
necessary precautions to ensure that the information
which they exchange pursuant to this Regulation remains
confidential.

Such information may not, in particular, be sent to
persons other than those in the Member States or within
the Community :ss:tutions whose duties require that
they have access to it, unless the Member State supplying

it has expressly so agreed.
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Information communicated or acquired in any form
under this Regulation shall be covered by professional
confidentiality and protected in the same way as similar
information is protected by the national legislation of the
Member State that received it and by the corresponding
provisions applicable to the Community institutions.

In addition, that information may not be used for
purposes other than those provided for in this Regulation
unless the authorities providing it have expressly agreed
and provided that the provisions in force in the Member
State in which the authority that has received it is located
do not prohibit such communication or use.

As regards data protection, the relevant provisions laid
down in the rules on mutual assistance in customs and
agricultural matters shall apply.

3. The provisions of this Regulation shall not affect the
application in the Member States of rules governing
criminal proceedings and mutual assistance in criminal
matters between Member States. They shall not prevent
the use, in the context of judicial proceedings or of
proceedings brought subsequently for non-compliance
with agricultural regulations, of information obtained
pursuant to this Regulation ; in the latter case the compe-
tent authority of the Member State which provided such
information shall be notified of such use.

However, Member States shall take the administrative
measures necessary to ensure that the provisions of the
first subparagraph are applied in such a way as not to
hinder the effective application of this Regulation as
regards the operators referred to in Article 1 (2) (b).

If national laws provide for the confidentiality of judicial
investigations, communication of information as provided
for in this Regulation shall be subject to authorization by

the competent judicial authority. The competent adminis-
trative authority shall secure such authorization at the
earliest opportunity.

Article 5

Detailed rules for the application of this Regulation shall
be adopted in accordance with the procedure laid down
in Article 13 of Regulation (EEC) No 729/70. They shall

concern, among other things :

— the notifications to be made by the Member States ;

— the nature of the links between different natural or
legal persons which may result in their being regarded
as operators within the meaning of this Regulation ;

— the conditions under which operators may avoid the
suspension of payments as referred to in Article 3 (1)
(b) by lodging a security.

Article 6

This Regulation shall be supplementary to the specific
provisions under the CAP.

Article 7

The Commission shall present to the European Parlia-
ment and the Council by 6 July 1997 a report on the
implementation of this Regulation and, in the light of
experience gained, shall propose amendments that may
be needed to the arrangements introduced by this Regula-
tion.

Article 8

This Regulation shall enter into force on the seventh day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 22 June 1995.

For the Council
The President
Ph. VASSEUR
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COUNCIL REGULATION (EEC) No 3508/92
of 27 November 1992

establishing an integrated administration and control system for certain
Community aid schemes

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 43
thereof,

Having regard to the proposal from the Commission ('),

Having regard to the opinion of the European Parlia-
ment (%),

Having regard to the opinion of the Economic and Social
Committee ('),

Whereas, pursuant to Article 8 of Council Regulation
(EEC) No 729/70 of 21 April 1970 on the financing of
the common agricultural policy (*), Member States must
take the measures necessary to satisfy themselves that
transactions financed by the European Agricultural
Guidance and Guarantee Fund (EAGGF) are actually
carried out and are executed correctly, and prevent and
deal with irregularities ; whereas Article 23 of Council
Regulation (EEC) No 4253/88 of 19 December 1988
laying down provisions for implementing Regulation
(EEC) No 2052/88 as regards coordination of the activities
of the different structural Funds between themselves and
with the operations of the European Investment Bank and
the other existing financial instruments (*) provides for the
same obligation with regard to the agricultural structures

policy ;

Whereas up to now the various aid schemes have been
administered and controlled by the Member States under
separate rules for each scheme, as a result of their hetero-
geneous structure ; whereas, however, in realigning the
existing market measures a part of the reform of the
common agricultural policy, the Community is opting, to

()OJ No C 9, 15. 1. I992,Np. 4.

(5 Opinion delivered on 17 November 1992 (not yet published
in the Official Journal).

% O] No C 98, 21. 4. 1992, p. 29.

(7 OJ No L 94, 28. 4. 1970, p. 13. (Last amended by Regulation
(EEC) No 2048/88).

(9 OJ No L 374, 31. 12. 1988, p. 1.

a large extent, in both the crop and livestock sectors, for
direct aid to producers;

Whereas, in order to adapt the administration and control
mechanisms to the new situation and improve their effec-
tiveness and usefulness, it is necessary to set up a new
integrated administration and control system covering the
aid schemes for arable crops, beef and veal, sheepmeat
and goatmeat, as well as specific measures for farming in
mountain, hill and certain less-favoured areas ; whereas
provision should be made for the nossibility of including,
at a later date, other aid schemes linked to the cultivated
area;

Whereas, the various components of the integrated system
will potentially result in more effective administration and
control in the case of Community schemes not covered
by this Regulation ; whereas the Member States should
therefore be authorized to avail themselves of the system
on condition they do not in any way act in opposition to
the provisions concerned ;

Whereas, given the complexity of such a system and the
large number of aid applications to be processed, it is
essential to use the appropriate technical resources and
administration and control methods ; whereas as a result,
the integrated system should comprise, in each Member
State, a computerized data base, an alphanumeric identifi-
cation system for agricultural parcels, aid applications
from farmers, a harmonized control system and, in the
livestock sector, a system for the identification and re-
cording of animals ;

Whereas the administration of the data collected and its
use for the verification of aid applications make it neces-
sary to set up high-performance computerized data bases
allowing cross-checks in particuiar to be made;

Whereas the identification of agricultural parcels is a key
element in the correct application of schemes linked to
surface area; whereas experience has shown that the
existing methods have certain deficiencies; whereas,
therefore, provision should be made for an alphanumeric
identification system set up initially, where necessary,
with the aid of remote sensing ;
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Whereas in order to guarantee the possibility of effective
control, ‘area’ aid applications must be submitted not later
than during the first quarter f the year ; whereas however
the Member State may, in cases which it justifies, be
authorized to apply a later date ; whereas for 1993, having
regard to the difficulties of implementing the integrated
systemn, a later date is permitted ;

Whereas, in the livestock sector, effective control requires
that animals be identified and recorded ; whereas, to this
end, Council Directive 92/102/EEC of 27 November
1992, on the identification and registration of animals (')
lays down specific provisions in this respect; whereas
recourse should therefore be had to that Directive ;

Whereas the detailed rules governing aid applications
continue to be subject to the provisions of each sector;
whereas, however, for the sake of simplification, Member
States should be authorized to make provision for the
submission of one single application for several aid
schemes ;

Whereas one of the main advantages of the new system is
the introduction of an integrated control system in each
Member State avoiding any duplication of sectoral checks
of the same type ; whereas, as a result, the stepping up of
checks made necessary by the reform of the common
agricultural policy should be attainable without substan-
tially increasing the number of checks; whereas aid ap-
plications submitted must be subjected to a thorough
administrative check carried out with the aid of compute-
rized data bases; whereas, up to now, administrative
checks have been supplemented systematically by checks
on the spot; whereas, to a large extent, on-the-spot
checks on areas may be replaced by remote sensing;

Whereas the expenditure involved in introducing the
integrated system may represent a high additional
budgetary burden for Member States; whereas, conse-
quently, provision should be made for part-financing for a
certain period ; whereas the diversity of existing produc-
tion structures in the Member States must be taken into
account ; whereas, as a result, provision should be made
for sharing out the financial contribution in a way which
takes into account in particular the number of agricultural
holdings, livestock numbers and the agricultural area in
the Member States ;

Whereas provision should be made for the gradual imple-
mentation of all the elements of the integrated system,

HAS ADOPTED THIS REGULATION :

Article 1

1. Each Member State shall set up an integrated ad-
ministration and control system, hereinafter referred to as
the ‘integrated system’, applying: -

(*) See page 32 of this Official Journal.

{a) in the crop sector:

— the support system for producers of certain arable
crops  established by  Regulation (EEC)
No 1765/92(9);

(b) in the livestock sector:

— to the premium arrangements for beef and veal
producers established by Articles 4 (a) to (h) of
Regulation (EEC) No 805/68 ('),

— to the premium arrangements for sheepmeat
producers introduced by Regulation (EEC)
No 3013/89 (),

— to the specific measures for farming in mountain,
hill and certain less-favoured areas introduced by
Regulation (EEC) No 2328/91() concerning
compensatory allowances for cattle, sheep, goats
and equidae,

hereinafter referred to as ‘Community schemes’.

2. The Council may, acting by a qualified majority on
a Commission proposal, extend the scope of the in-
tegrated system to other Community aid schemes.

3. For the purposes of applying Community aid
schemes not covered by this Regulation and notwith-
standing the specific provisions laid down under such
schemes, in particular those concerning the terms under
which aid may be granted, the Member States may incor-
porate in their administration and control mechanisms
one or more of the administrative, technical or data-
processing components of the integrated system.

Member States may extend this possibility to national
schemes. They may use the information from the in-
tegrated system for statistical purposes.

Before availing themselves of these possibilities, Member
States shall inform the Commission of their intentions in

good time.

() OJ No L 181, 1. 7. 1992, p. 12. (Amended by Commission
Regulation (EEC) No 2467/92 (OJ No L 246, 27. 8. 1992, p.
11)).

(") OJ No L 148, 28. 6. 1968. (Last amended by Regulation (EEC)
No 2066/92 (O] No L 21§, 30. 7. 1992, p. 49)).

() OJ No L 289, 7. 10. 1989, p. 1. (Last amended by Regulation
(EEC) No 2069/92 (O] No L 215, 30. 7. 1992, p. 59)).

(D OJ No L 218, 6. 8. 1991, p. 1. (Last amended by %egulation
(EEC) No 2080/92 (O No L 215, 30. 7. 1992, p. 96)).
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The Commission shall ensure that recourse to this possi-
bility does not prejudice compliance with the provisions
of the sectoral Regulations or of this Regulation.

4.  Without prejudice to specific provisions provided for
under the arrangements referred to in paragraph 1, for the
purposes of this Regulation :

— farmer shall mean an individual agricultural producer,
whether a natural or legal person or a group of natural
or legal persons, whatever legal status is granted the
group and its members by national law, whose
holding is within Community territory,

.— holding shall mean all the production units managed
by a farmer situated within the same Member State’s
territory,

— agricultural parcel shall mean a continuous area of
land on which a single crop is raised by a single
farmer. In accordance with the procedure laid down in
Article 12 the Commission shall adopt implementing
arrangements for specific uses of agricultural parcels,
in particular those concerning mixed crops and jointly
used areas.

Article 2

The integrated system shall comprise the following
elements :

(a) a computerized data base ;

(b) an alphanumeric identification system for agricultural
parcels ;

(c) an alphanumeric system for the identification and
registration of animals;

(d) aid applications ;
(¢) an integrated control system.

Article 3

1. The computerized data base shall record, for each
agricultural holding, the data obtained from the aid ap-
plications. This data base shall in particular allow direct
and immediate consultation, through the competent
authority of the Member State, of the data relating at least
to the previous three consecutive calendar and/or marke-
ting years.

2.  The Member States may set up decentralized data
baszs on condition that these, and the administrative
procedures for recording and accessing data, are designed
homogeneously throughout the territory of the Member
State and are compatible with one another.

Article 4

The alphanumeric identification system for agricultural
parcels shall be established on the basis of land registry
maps and documents, other cartographic references or of

aerial photographs or satellite pictures or rther equivalent
supporting references or on the basis of more than one of
these clements.

Article 5

The system for the identification and registration of
animals to be taken into account for the granting of aid
governed by this Regulation shall be set up in accordance
with Articles 4, §, 6 and 8 of Directive 92/102/EEC.

Article 6

1. In order to be eligible under one or more Com-
munity schemes governed by this Regulation, each farmer
shall submit, for each year, an ‘area’ aid application in-
dicating :

— agricultural parcels, including areas under forage
crops, and agricultural parcels covered by a set-aside
measure for arable land and those laid fallow,

— where applicable, any other necessary information
provided for either by the Regulations relating to the
Community schemes, or by the Member State
concerned.

2. The area aid application must be submitted by a
date to be fixed by the Member State which shall be
during the frist quarter of the year. However:

— in 1993, the Member State may fix a date not later
than the dates referred to in Articles 10, 11 and 12 of
Regulation (EEC) No 1765/92,

— in the following years, the Commission may, in ac-
cordance with the procedure laid down in Article 12,
allow a Member State to fix a date between 1 April
and the dates referred to in Articles 10, 11 and 12 of
Regulation (EEC) No 1765/92, provided that the
Member State can justify such a date, in particular by
providing the Commission with a detailed working
plan, which demonstrates that the requirements of the
following subparagraph are fulfilled.

In all cases, the date shall be fixed bearing in mind, inter
alia, the time required for all relevant data to be available
for proper administrative and financial management of
the aid and for the checks provided for in Article € to be
carried out.

3. A Member State may decide that an ‘area’ aid appli-
cation need contain only changes with respect to the
‘area’ aid application submitted for the previous year.

4. Certain amendments may be made to the ‘area’ aid
application provided that they are received by the com-
petent authorities, no later than the dates referred to in
Articles 10, 11 and 12 of Regulation (EEC) No 1765/92.
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5. The ‘area’ aid application, amended if necessary in
accordance with paragraph 4, shall be deemed to be the
aid application provided for in the scheme referred to in
Article 1 (1) (a).

6.  For each of the agricultural parcels declared, farmers
shall indicate the area and its location which information
must enable the parcel to be identified in the alpha-
numeric identification system for agricultural parcels.

7. Farmers applying only for aid under a scheme not
directly linked to agricultural area may be exempted from
the requirement to submit an ‘area’ aid application.

8. In order to be eligible for one of the Community
schemes or arrangements referred to in Article 1 (1) (b),
each farmer shall submit one or more ‘animal’ aid ap-
plications, at the latest by the dates set by the schemes
concerned.

9. Where an aid application or amendments to it have
to be accompanied by supplementary documentation,
such documentation shall be considered part of the ap-
plication.

10. While abiding by the dates or periods laid down
for submitting applications under Community rules, the
Member States may decide that a single application can
cover :

— several ‘animal’ aid applications,

— an ‘area’ aid application and one or more ‘animal’ aid
applications.

Article 7

The integrated control system shall cover all aid applica-
tions submitted, in particular as regards administrative
checks, on-the-spot checks and, if appropriate, verification
by aerial or satellite remote sensing.

Article 8

1.  Member States shall carry out administrative checks
on aid applications.

2.  Administrative checks shall be supplemented by
on-the-spot checks covering a sample of agricultural
holdings. For all these checks, Member States shall draw
up a sampling plan.

3. Each Member State shall designate an authority
responsible for coordinating the checks provided for in
this Regulation.

4. National authorities may, under conditions to be
laid down, use remote sensing to determine the area of
agricultural parcels, identify crops and verify their status.

5.  Where the competent authorities of the Member
State delegate some aspects of the work to be carried out
pursuant to this Regulation to specialized agencies or
firms, they must retain control over and responsibility for
that work.

Article 9

The Member States shall take the measures necessary to
ensure protection of the data collected.

Article 10

1.  The Community shall contribute to the expenditure
incurred by Member States pursuant to this Regulation for
the intioduction of the computerized and checking struc-
tures and for the acquisition of aerial photographs or
satellite pictures and the analysis thereof.

Expenditure on the updating of land registry maps shall
not be co-financed by the Community.

2. The Community's financial contribution shall be
granted for a period of three years from 1992, within the
limits of the appropriations allocated for this purpose.

The total amount shall be shared among the Member
States as follows :

Belgium 2.3 %,
Denmark 2,4 %,
Germany 10,1 %,
Greece 8.7 %,
Spain 18,1 %,
France 14,6 %,
Ireland 4,5 %,
Italy 20,1 %,
Luxembourg 0,6 %,
Netherlands 3,0 %,
Portugal 5.7 %,
United Kingdom 99 %.

The Community’s financial contribution may not be
greater than 50 % of the payments made by the Member
State concerned in respect of the budget year and relating
to the eligible expenditure within the meaning of para-

graph 1.

3.  Amounts expressed in ecus and national currencies
shall be converted at the rates of exchange obtaining on
the first working day of the calendar year in question
published in the ‘C’ series of the Official Journal of the
European Communities.

Article 11

1. The Commission shall be informed at regular inter-
vals of the progress of work on the implementation of the
integrated system. It shall organize exchanges of views on
this subject with the Member States.
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2. After informing the competent authorities
concerned in good time, Commission officials may carry
out:

— any examination or control relating to the body of
measures taken in order to establish the integrated
system and to the eligibility of expenditure declared
under the Community co-financing provided for in
Article 10;

— checks at the specialized agencies and firms referred
to in Article 8 (5).

Officials of the Member State concerned may take part in
such checks.

The aforementioned powers to check shall not affect the
application of national criminal law provisions which
reserve certain acts for officials specifically designated by
national law. Commission officials shall in particular not
participate in home visits to or the formal interrogation of
suspects under the criminal law of the Member State.
They shell, however, have access to the information
obtained thereby.

3. Without prejudice to the responsibilities of the
Member States for the implementation and application of
the integrated system, the Commission may seek the
assistance of specialized bodies or persons in order to faci-
litate the establishment, monitoring and utilization of the
integrated system, in particular with a view to providing
the competent authorities of the Member States with
technical advice, should they request it.

Article 12

The Commission shall adopt detailed rules for the ap-
plication of this Regulation in accordance with the proce-
dure laid down in Article 13 of Regulation (EEC) No
729/70. These detailed rules shall cover in particular:

(a) the basic features of the alphanumeric identification
system for agricultural parcels;
(b) any amendments which may be made to the ‘area’ aid

applications and exemption from the requirement to
submit an ‘area’ aid application ;

(c) the minimum amount of information to be included
in the aid applications ;

(d) the administrative and on-the-spot checks and the
checks by remote sensing;

' (e) the establishment of an advance payment scheme for

Community financial participation ;

(f) transitional provisions for the start-up period of the
system ;

(8) communications between the Member States and the
Commission ;

(h) the measures required to resolve specific practical
problems. Such measures - if duly justified - may
derogate from certain parts of this Regulation.

Article 13

1.  The integrated system shall apply

(a) from 1 February 1993 as regards aid applications, an
alphanumeric system of identification and registration
of bovine animals and the integrated control system
referred to in Article 7;

(b) from 1 January 1996 at the latest as regards the other
elements referred to in Article 2.

2.  With a view to implementation of the integrated
system, the Member States shall :

— adopt the necessary laws, regulations and administra-
tive provisions concerning paragraph 1 (a) before 1
February 1993, and those concerning paragraph 1 (b)
before 1 June 1993;

— take the administrative, budgetary and technical
measures necessary for the integrated system to be
operational from the dates laid down in paragraph 1.

If, however, any parts of the integrated system are opera-
tional before the dates laid down in paragraph 1, the
Member States shall use them for their management and
checking activities.

Article 14

This Regulation shall enter into force on the seventh day
following that of its publication in the Official Journal of
the European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 27 November 1992.

For the Council
The President
J. PATTEN
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iActs whbose publication ts obligatory;

COUNCIL REGULATION (EEC) No 3911/92
of 9 December 1992

on the export of cultural goods

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 113
thereof,

Having regard to the proposal from the Commussion ('),

Having regard to the opinion of the European

Parliament (2),

Having regard to the opimion of the Economic and Social
Committee ('),

Whereas, in view of the coinpletion of the internal market,
rules on trade with third countries are needed for the
protection of cultural goods:

Whereas, in the hight of the conclusions of the Council
meeting on 19 November 1990, it seems necessary to take
measures in particular 1o ensure that exports of cultural
goods are subject to uniform controls at the Community’s
external borders;

Whereas such a system should require the presentation of
a licence issued by the competent Member State prior to
the export of cultural goods covered by this Regulation;
whereas this necessitates a clear definition of the scope of
such measures and the procedures for their
implementation; whereas the implementation of the system
should be as simple and efficient as possible; whereas a
Committee should be set up to assist the Commission in
carrying out the responsibilities conferred on it by this
Regularion;

Whereas, in view of the considerable experience of the
Member States’ authorities in the application of Council
Regulation (EEC) No 1468/81 of 19 May 1981 on
mutual assistance between the administrative authorities

(') OJ No C 53, 28. 2. 1992, p. 8.
(2) O] No C 176, 13. 7. 1992, p. 31.
(*} O No C 223, 31. 8. 1992, p. 10.

of the Member States and cooperation between the latter
and the Commission to ensure the correct application of
the law on customs or agricultural matters (*), the said
Regulation should be applied to this matter;

Whereas the Annex to this Regulation is aimed at making
clear the categories of cultural goods which should be
given particular protection in trade with third countries,
but 1s not intended to prejudice the definition, by Member
States. of national treasures within the meaning of
Article 36 of the Treaty,

HAS ADOPTED THIS REGULATION:

Article 1

Without prejudice to Member States’ powers under
Article 36 of the Treaty, the term ‘cultural goods™ shall
refer, for the purposes of this Regulation, to the wems
listed in the Annex.

TITLE L

Export licence

Article 2

1. The export of cultural goods outside the customs
territory  of the Community shall be subject to the
presentation of an export licence.

2. The export licence shall be 1ssued at the request of
the person concerned:

— by a competent authority of the Member State 1n
whose territory the cultural object in question was
lawfully and definitively located on 1 January 1993,

17)——0] No L 144, 2. 6. 1981, p. 1. Regulatuon as amended by
Regulation (EEC! No 945/87 (O] No L 90, 2. 4. 1987,
p. 3.
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— or, thereafter, by a competent authority of the Member
State in whose territorv it is located following either
lawful and definitive dispatch from another Member
State, or importation from a third country, or
reimportation from a third country after lawful
dispatch from a Member State to that country.

However, without prejudice to paragraph 4, the Member
State which is competent in accordance with the two
indents in the first subparagraph may not require export
licences for the cultural goods specified in the first and
second indents of category Al of the Annex where they
are of limited archaeological or scientific interest, and
provided that they are not the direct product of
excavations, finds and archacological sites within a
Member State, and that their presence on the market is
lawful.

The export licence may be refused, for the purposes of this
Regulation, where the cultural goods in question are
covered by legislation protecting national treasures of
artistic, historical or archaeological value in the Member
State concerned.

Where necessary, the authority referred to in the second
indent of the first subparagraph shall enter into contact
with the competent authorities of the Member State from
which the cultural object in question came, and in
particular thc competent authorities within the meaning of
Council Directive 93/. . ./EEC of ... on the return of
cultural objects unlawfully removed from the territory of a
Member State (*).

3.  The export licence shall be valid throughout the
Community.

4.  Without prejudice to the provisions of this Article,
direct export from the customs territory of the Community
of national treasures having artistic, historic or
archaeological value which are not cultural goods within
the meaning of this Regulation is subject to the national
law of the Member State of export.

Article 3

1.  Member States shall furnish the Commission with a
list of the authorities empowered to issue export licences
for cultural goods.

2. The Commission shall publish a list of these
authorities and any amendment ro that list in the ‘C’ series
of the Official Journal of the European Communities.

(*) Not yet adopted at the time of this publication; in accordance
with Article 11 below, the present Regulation will enter into
force on the third day following that of publication of the
Directive in the Official Journal of the European
Communities.

Artcle 4

The export licence shall be presented, in support of the
export declaration, when the customs export formahnes
are carried out, at the customs office which is competent
to accept that declaration.

Article §

1.  Member States may restrict the number of customs
offices empowered to handle formalities for the export of
cultural goods.

2. Member States availing themselves of the option
afforded by paragrah 1 shall inform the Commission of
the customs offices duly empowered.

The Commussion shall publish this information in the *C’
series of the Official  Journal of the European
Communities.

TITLE 2

Administrative cooperation

Article 6

For the purposes of implementing this Regulation, the
provisions of Regulation (EEC) No 1468/81, and in
particular the provisions on the confidentiality of
information, shall apply mutatis mutandis.

In addition to the cooperarion provided for under the first
subparagraph, Member States shall take all necessary steps
to establish, in the context of their mutual relations,
cooperation between the customs authorities and the
competent authorities referred to in Article 4 of Directive
93/.../EEC (3).

TITLE 3

General and final provisions

Article 7

The provisions necessary for the implementation of this
Regulation, in particular those concerning the form to be
used (for example, the model and technical properties)
shall be adopted in accordance with the procedure laid
down in Article 8 (2).

Article 8

1. The Commission shall be assisted by a committee
composed of the representatives of the Member States and
chaired by the representative of the Commission.

(2} See footnote to Article 2 (2).
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The committee shall examine any matter concerning the
implementation of this Regulation raised by its chairman
either on his own initiative or at the request of a
representative of a Member State.

2.  The representative of the Commission shall submit
to the committee a draft of the measures to be taken. The
committee shall deliver its opinion on the draft within a
time limit which the chairman may lay down according to
the urgency of the matter, if necessary by taking a vote.

The opinion shall be recorded in the minutes; in addition,
each Member State shall have the right to ask to have its
position recorded in the minutes.

The Commission shall take the utmost account of the
opinion delivered by the committee. It shall inform the
committee of the manner in which its opinion has been
taken into account.

Article 9

Each Member State shall determine rthe penalties to be
applied for infringement of the provisions of this
Regulation. The penalties shall be sufficient to promote
compliance with those provisions.

Artcle 10

Each Member State shall inform the Commission of the
measures taken pursuant to this Regulation.

The Commission shall pass on this information to the
other Member States.

Every three years the Commission shall present a report 10
the European Parliament, the Council and the Economic
and Social Committee on the implementation of this
Regulation.

The Council shall review the effectiveness of the
Regulation after a perind of application of three years and,
acting on a proposal from the Commission, make any
necessary adaptations.

In any event, the Council, acting on a proposal from the
Commission, shall examine every three years and, whre
appropriate, update the amounts indicated in the Annex,
on the basis of economic and monetary indicators in the
Community.

Article 11

This Regulation shall enter into force on the third day
following that of publication in the Official Journal of the
European Commumties of Directive 93/. . ./EEC (").

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 9 December 1992,

For the Council
The President
W. WALDEGRAVE

(') The Directive on the return of cultural objects unlawfully
removed from the territory of a Member State, already
referred to in Articles 2 (2) and 6, has not yet been adopted at
the time of this publication.
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ANNEX
CATEGORIES OF CULTURAL OBJECTS COVERED BY ARTICLE 1
A. 1. Archaeological objects more than 100 years old which are the products of:
-- excavations and finds on land or under water 9705 () 00
— archaeological sites 9706 (X 00
— archaelogical cullections
2 Elements forming an integral part of artisic, histoncal or rehigious 9705 00 00
monuments which have been dismembered. of an age exceeding (00 years 9706 (0 00
3. Pictures and painuings executed entirely by hand, on any medium and in any 9701
matenal (')
4. Mosaics other than those in categories 1 or 2 and drawings executed enurely 6914
by hand, on any medium and in any material (') 9701
5. Original engravings, prints, serigraphs and lithographs with their respecuve Chapter 49
plates and original posters (') 9702 00 00
8442 5099
6. Original sculptures or statuary and copies produced by the same process as 9703 00 00
the onginal ('), other than those in category 1
7. Photographs, films and negatives thereof (! 31704
3708
3706
4911 91 80
8. Incunabula and manuscripts, including maps and musical scores, singhy or in 9702 00 00
collections (') 9706 00 00
4501 10 00
4901 99 ()
4904 00 00
4905 91 00
4905 99 )0
4906 00 00
9. Books more than 100 vears old, singly or in collections 9705 00 00
9706 00 00
10. Printed maps more than 200 years old 9706 00 00
11. Archives, and any elements thereof, of any kind or any medium which are 3704
more than 50 years old 3705
3706
4901
4906
9705 00 00
9706 00 OV
12. (a) Collections () and specimens from zoological, botanical, mineralogical or 9705 00 00
anatomical collections;
(b) Collections () of historical, palacontological, ethnographic or 9705 00 00
numismatic interest
13. Means of transport more than 75 years old 9705 00 00
Chapters
86—89
(') Which are more than 50 years old and do not belong to their orig s.

(?) As defined by the Court of Justice in its judgment in (_asr 252/84, as follows: ‘Collectors’ preces within the meaning of
heading No 97.05 of the Common Customs Tariff are articles which possess the requisite characteristics for mclusion in a
collection, that is to say, articles which are relatively rare, are not normally used tor their uriginal purpose, are the subject
of special transactions outside the normal trade in similar utility aricles and are of high value.’

1. 12. 92
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14. Any other antique items not included 1n categones A.l to A.13

{a) between 50 and 100 vears old:

toys, games
glassware

articles of goldsmiths’ or wlversmuhs’ wares
furniture

optical, photographic or ainematog-aphc apparatus
musical instruments

clocks and wartches and parts thereof

articles of wood

pottery

tapestries

carpets

wallpaper

arms

th} more than 100 vears old

Chapter 95
“013

114

Chaprer 4
Chapter 90
Chapter 92
Chapter 91
Chapter 44
Chapter 69
SROS 00 00
Chapter 57
4814

Chapter 93

9706 00 00

The cultural objects in categories A.1 to A.14 are covered by this Regulauon only if their value
corresponds to, or exceeds, the financial thresholds under B.

B. Financial thresholds applicable to certain cetegories under A (in ecus)

Value: 0 (Zero)

— 1 {Archacological objects)

— 2 {Dismembered monuments'

— 8 (Incunabula and manuscripts!

— 11 (Archives)

15 000

— 4 {Mosaics and drawings)

— 5 (Engravings)

— 7 (Photographs)

— 10 (Printed maps)

50 000

— 6 {Statuary)

— 9 (Book::

— 12 {Collections)

— 13 (Means of transport)

— 14 (Any other object)

150 000

— 3 (Pictures)

The assessment of whether or not the conditions relating to financial value are fulfilled must be made when an
application for an export licence is submitted. The financial value is that of the cultural object in the Member

State referred to in Article 2 (2) of the Regulation.

The date for the conversion of values expressed in ecus in the Annex into national currencies shall be 1

January 1993.

No 1. 365/5§
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(Acts whose publication is obligatory)

COUNCIL REGULATION (EEC) No 259/93
of 1 February 1993

on the mpeﬂisi.on and control of shipments of waste within, into and out of the
European Community

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 130s
thereof,

Having regard to the proposal from the Commission ('),

Having regard to the

opinion of the European
Parliament (3, :

Having regard to the opinion of the Economic and Social
Committee (%),

Whereas the Community has signed the Basle Conven-
tion of 22 March 1989 on the control of transboundary
movements of hazardous wastes and their disposal ;

Whereas provisions concerhing waste are contained in
Article 39 of the ACP-EEC Convention of 15 December
1989 ;

Wheress the Community has approved the Decision of
the OECD Council of 30 March 1992 on the control of
transfrontier movements of wastes destined for recovery

operations ;

Whereas, in the light of the foregoing, Directive
84/631/EEC (9, which organizes the supervision and
control of transfrontier shipments of hazardous waste,

needs to be replaced by a Regulation ;

Whereas the supervision and control of shipments of
waste within a Member State is a national responsibility ;
whereas, however, national systems for the supervision
and control of shipments of waste within a Member State

should comply with minimum criteria in order to ensure
a high level of protection of the environment and human
health ;

Whereas it is important to organize the supervision and
control of shipments of wastes in a way which takes
account of the need to preserve, protect and improve the
quality of the environment;

Whereas Council Directive 75/442/EEC of 15 July 1975
on waste (°) lays down in its Article § (1) that an integrated
and adequate network of waste disposal installations, to be
established by Member States through appropriate
measures, where necessary or advisable in cooperation
with other Member States, must enable the Community as
a whole to become self-sufficient in waste disposal and
the Member States to move towards that aim individually,
taking into account geographical circumstances or the
need for specialized installations for certain types of
waste ; whereas Article 7 of the said Directive requests the
drawing up of waste management plans, if appropriate in
cooperation with the Member States concemned, which
shall be notified to the Commission, and stipulates that
Member States may take measures necessary to prevent
movements of waste which are not in accordance with
their waste management plans and that they shall inform
the Commission and the other Member States of any such
measures ;

Whereas it is necessary to apply different procedures
depending on the type of waste and its destination, in-
cluding whether it is destined for disposal or recovery ;

Whereas shipments of waste must be subject to prior
notification to the competent authorities enabling them
to be duly informed in particular of the type, movement
and disposal or recovery of the waste, so that these
authorities may take all necessary measures for the protec-
tion of human health and the environment, including the
possibility of raising reasoned objections to the shipment ;

() O) No L 194, 25. 7. 1975.'3. 39. Directive as amended by
Directive 91/156/EEC (O] No L 78, 26. 3. 1991, p. 32).
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Whereas Member States should be able to implement the
principles of proximity, priority for recovery and self-suf-
ficiency at Community and national levels — in ac-
cordance with Directive 75/442/EEC — by taking
measures in accordance with the Treaty to prohibit
genenally or partially or to object systematically to ship-
ments of waste for disposal, except in the case of hazar-
dous waste produced in the Member State of dispatch in
such a small quantity that the provision of new specia-
lized disposal installations within that State would be
uneconomic ; whereas the specific problem of disposal of
such small quantities requires cooperation between the
Member States concerned and possible recourse to a
Commiunity procedure ;

Whereas exports of waste for disposal to third countries
must be prohibited in order to protect the environment of
those countries ; whereas exceptions shall apply to exports
to EFTA countries which are also Parties to the Basle
Convention ;

Whereas exports of waste for recovery to countries to
which the OECD Decision does not apply must be
subject to conditions providing for environmentally sound
management of waste ;

Whereas agreements or arrangements on exports of waste
for recovery with countries to which the OECD Decision
does not apply must be subject to periodic review by the
Commission leading, if appropriate, to a proposal by the
Commission to reconsider the conditions under which
such exports take place, including the possibility of a
ban ;

Whereas shipments of waste for recovery listed on the
green list of the OECD Decision shall be genenlly
excluded from the control procedures of this Regulation
since such waste should not normally present a risk to the
environment if properly recovered in the country of
#1011694 destination ; whereas some exceptions to
this exclusion are necessary in accordance with Commu-
nity legislation and the OECD Decision ; whereas some
exceptions are also necessary in order to facilitate the
tracking of such shipments within the Community and to
take account of exceptional cases; whereas such waste
shall be subject to Directive 75/442/EEC;

Whereas exports of waste for recovery listed on the
OECD green list to countries to which the OECD Deci-
sion does not apply must be subject to consultation by
the Commission with the country of destination ; whereas

it may be appropriate in the light of such consultation
that the Commission make proposals to the Council ;

Whereas exports of waste for recovery to countries which
are not parties to the Basle Convention must be subject to
specific agreements between these countries and the
Community ; whereas Member States must, in exceptional
cases, be able to conclude after the date of application of
this Regulation bilateral agreements for the import of
specific waste before the Community has concluded such
agreements, in the case of waste for recovery in order to
avoid any interruption of waste treatment and in the case
of waste for disposal where the country of dispatch does
not have or cannot reasonably acquire the technical ca-
pacity and necessary facilities to dispose of the waste in
an environmentally sound manner;

Whereas provision must be made for the waste to be
taken back or to be disposed of or recovered in an alter-
native and environmentally sound manner if the ship-
ment cannot be completed in accordance with the terms
of the consignment note or the contract;

Whereas, in the event of illegal traffic, the person whose
action is the cause of such traffic must take back and/or
dispose of or recover the waste in an alternative and en-
vironmentally sound manner; whereas, should he fail to
do so, the competent authorities of dispatch or destina-
tion, as appropriate, must themselves intervene ;

Whereas it is important for a system of financial guaran-
tees or equivalent insurance to be established ;

Whereas Member States must provide the Commission
with information relevant to the implementation of this

Regulation ;

Whereas the documents provided for by this Regulation _
must be established and the Annexes adapted within a
Community procedure,

HAS ADOPTED THIS REGULATION :

TITLE 1

SCOPE AND DEFINITIONS

Article 1

1. This Regulation shall apply to shipments of waste
within, into and out of the Community.
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2. The following shall be excluded from the scope of
this Regulation :

(s) the offloading to shore of waste generated by the
normal operation of ships and offshore platforms,
including waste water and residues, provided that such
waste is the subject of a specific binding intemnational
instrument ;

(b) shipments of civil avistion waste ;

(c) shipments of radioactive waste as defined in Article 2
of Directive 92/3/Euratom of 3 February 1992 on the
supervision and control of shipments of radioactive
waste between Member States and into and out of the
Community (') ;

(d) shipments of waste mentioned in Article 2 (1) (b) of
Directive 75/442/EEC, where they are already covered
by other relevant legislation ;

(¢) shipments of waste into the Community in accord-
ance with the requirements of the Protocol on Envi-
ronmental Protection to the Antarctic Treaty.

3. () Shipments of waste destined for recovery only and
listed in Annex II shall also be excluded from the
provisions of this Regulation except as provided for
in subparagraphs (b), (c), (d) and (e), in Article 11
and in Article 17 (1), (2) and (3).

(b) Such waste shall be subject to all provisions of
Directive 75/442/BEC. It shall in particular be:

— destined for duly authorized facilities only,
authorized according to Article 10 and 11 of
Directive 75/442/EEC,

— subject to all provisions of Articles 8, 12, 13
and 14 of Directive 75/442/EEC.

(c) However, certain wastes listed in Annex II may be
controlled, if, among other ressons, they exhibit
any of the hazardous characteristics listed in Annex
IIT of Council Directive 91/689/EEC (%), as if they
had been listed in Annex III or IV.

These wastes and the decision about which of the
two procedures should be followed shall be deter-
mined in accordance with the procedure laid down
in Asticle 18 of Directive 75/442/EEC. Such wastes
shall be listed in Annex II (a).

(d) In exceptional cases, shipments of wastes listed in
Annex Il may, for environmental.or public health
reasons, be controlled by Member States as if they
had been listed in Annex III or IV.

80}!401.35.12.2.!992,9.24:
No L 377, 31. 12. 1991, p. 20.

Member States which make use of this possibility
shall immediately notify the Commission of such
cases and inform other Member States, as appro-
priate, and give reasons for their decision. The
Commission, in accordance with the procedure laid
down in Article 18 of Directive 75/442/EEC, may
confirm such action including, where appropriste,
by adding such wastes to Annex ILA.

(¢) Where waste listed in Annex II is shipped in
contravention of this Regulation or of Directive
75/442/EEC, Member States may apply appropriate
provisions of Articles 25 and 26 of this Regulation.

Article 2

For the purposes of this Regulation :

(a) waste is as defined in Article 1 (a) of Directive
75/442/EEC;

(b) competent authorities means the competent sutho-
rities designated by either the Member States in ac-
cordance with Article 36 or non-Member States ;

(c) competent authority of dispatch means the competent
authority, designated by the Member States in ac-
cordance with Article 36, for the area from which the
shipment is dispatched or designated by non-Member
States ;

(d) competent authority of destination means the com-
petent authority, designated by the Member States in
accordance with Article 36, for the area in which the
shipment is received, or in which waste is loaded on
board before disposal at sea without prejudice to exist-
ing conventions on disposal at sea or designated by
non-Member States ;

(¢) competent authority of transit means the single
authority designated by Member States in accordance
with Article 36 for the State through which the ship-
ment is in transit;

(f) correspondent means the central body designated by
each Member State and the Commission, in accord-
ance with Article 37;

(8) motifier means any natural person or corporate body
to whom or to which the duty to notify is assigned,

that is to say the person referred to hereinafter who
proposes to ship waste or have waste shipped :

(i) the person whose activities produced the waste
(original producer); or

(ii) where this is not possible, a collector licensed to
this effect by a Member State or a registered or
licensed dealer or broker who arranges for the
disposal or the recovery of waste ; or
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(iif) where these persons are unknown or are not

licensed, the person having possession or legal
control of the waste (holder); or

(iv) in the case of import into or transit through the
Community of waste, the person designated by the
laws of the State of dispatch or, when this designa-
tion has not taken place, the person having posses-
sion or legal control of the waste (holder);

(h) consignee means the person or undertaking to whom
or to which the waste is shipped for recovery or

disposal ;

(i) disposal is as defined in Article 1 (e) of Directive
75/442/EEC;

() authorized centre means any establishment or under-
taking authorized or licensed pursuant to Article 6 of
Directive 75/439/EEC ('), Articles 9, 10 and 11 of
Directive 75/442/EEC and Article 6 of Directive
76/403/EEC () ;

(k) recovery is as defined in Article 1 (f) of Directive
75/442/EEC;

() State of dispatch means any State from which a ship-
ment of waste is planned or made;

(m) State of destination means any State to which a ship-
ment of waste is planned or made for disposal or re-
covery, or for loading on board before disposal at sea
without prejudice to existing conventions on disposal
at sea;

(n) State of transit means any State, other than the State
of dispatch or destination, through which a shipment
of waste is planned or made;

(0) consignment note means the standard consignment
note to be drawn up in accordance with Article 42 ;

(p) the Basle Convention means the Basle Convention of
22 March 1989 on the control of transboundary move-
ments of hazardous wastes and their disposal ;

(@) the fourth Lomé Convention means the Lomé
Convention of 15 December 1989 ;

(1) the OECD Decision means the decision of the OECD
Council of 30 March 1992 on the control of transfron-
tier movements of wastes destined for recovery opera-
tions.

() OJ No L 194, 2. 7. 1975, p. 23. Directive as last amended by
Directive 91/692/EEC (O] No L 377, 31. 12. 1991, p. 48).
(0] No L 108, 26. 4. 1975, p. 41.

TITLE II
| SHIPMENTS OF WASTE BETWEEN MEMBER STATES
Chapter A
Waste for disposal

Article 3

1. Where the notifier intends to ship waste for disposal
from one Member State to another Member State and/or
pass it in transit through one or several other Member
States, and without prejudice to Articles 25 (2) and 26 (2),
he shall notify the competent authority of destination and
send a copy of the notification to the competent autho-
rities of dispatch and of transit and to the consignee.

2. Notification shall mandatorily cover any inter-
mediate stage of the shipment from the place of dispatch
to its final destination.

3. Notification shall be effected by means of the
consignment note which shall be issued by the competent
authority of dispatch.

4. In making notification, the notifier shall complete
the consignment note and shall, if requested by com-
petent authorities, supply additional information and
documentation.

5. The notifier shall supply on the consignment note
information with particular regard to:

— the source, composition and quantity of the waste for
disposal including, in the case of Article 2 (g) (ii), the
producer’s identity and, in the case of waste from
various sources a detailed inventory of the waste and,
if known, the identity of the original producers,

— the arrangements for routing and for insurance against
damage to third parties,

— the measures to be taken to ensure safe transport and,
in particular, compliance by the carrier with the
conditions laid down for transport by the Member
States concerned,

— the identity of the consignee of the waste, the location
of the disposal centre and the type and duration of the
authorization under which the centre operates. The
centre must have adequate technical capacity for the
disposal of the waste in question under conditions
presenting no danger to human health or to the en-
vironment,

— the operations involving disposal as referred to in
Annex IIA to Directive 75/442/EEC.

6. The notifier must make a contract with the
consignee for the disposal of the waste.
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The contract may include some or all of the information
geferred to in paragraph S.

The contract must include the obligation :

— of the notifier, in accordance with Articles 25 and 26
(2, to take the waste back if the shipment has not
been completed as planned or if it has been effected
in violstion of this Regulation,

— of the consignee, to provide as soon as possible and
no later than 180 days following the receipt of the
waste a certificate to the notifier that the waste has
been disposed of in an environmentally sound
" manner.

A copy of this contract must be supplied to the com-
petent authority on request.

Should the waste be shipped between two establishments
under the control of the same legal entity, this contract
may be replaced by a declaration by the entity in question
undertaking to dispose of the waste.

7. The information given in accordance with para-
graphs 4 to 6 shall be treated confidentially in accordance
with existing national regulations.

8. A competent authority of dispatch may, in ac-
cordance with national legislation, decide to transmit the
notification itself instead of the notifier to the competent
authority of destination, with copies to the consignee and
to the competent authority of transit.

The competent authority of dispatch may decide not to
proceed with notification if it has itself immediate objec-
tions to raise against the shipment in accordance with
Article 4 (3). It shall immediately inform the notifier of
these objections.

Article 4

1. On receipt of the notification, the competent
authority of destination shall, within three working days,
send an acknowledgement to the notifier and copies
thereof to the other competent authorities concerned and
to the consignee.

2. (3) The competent authority of destination shall have
30 days following dispatch of the acknowledge-
ment to take its decision authorizing the shipment,
with or without conditions, or refusing it. It may
also request additional information.

It shall give its suthorization only in the absence of
objections on its part or on the part of the other
competent suthorities. The authorization shall be
subject to any transport conditions referred to in
«@-

The competent authority of destination shall take
its decision not earlier than 21 days following the

dispatch of the acknowledgement. It may, however,
take its decision earlier if it has the written consent
of the other competent authorities concerned.

The competent authority of destination shall send
its decision to the notifier in writing, with copies to
the other competent authorities concemned.

(b) The competent authorities of dispatch and transit
may raise objections within 20 days following the
dispatch of the acknowledgement. They may also
request additional information. These objections
shall be conveyed in writing to the notifier, with
copies to the other competent authorities
concerned.

(c) The objections and conditions referred to in (a) and
(b) shall be based on paragraph 3.

(d) The competent authorities of dispatch and transit
may, within 20 days following the dispatch of the
acknowledgement, lay down conditions in respect
of the transport of waste within their jurisdiction.

These conditions must be notified to the notifier in
writing, with copies to the competent authorities
concerned, and entered in the consignment note.
They may not be more stringent than those laid
down in respect of similar shipments occurring
wholly within their jurisdiction and shall take due
account of existing agreements, in particular rele-
vant international conventions.

3. (@ (i) In order to implement the principles of prox-
imity, priority for recovery and self-sufficiency
at Community and national levels in ac-
cordance with Directive 75/442/EEC, Member
States may take measures in accordance with
the Treaty to prohibit generally or partially or
to object systematically to shipments of waste.
Such measures shall immediately be notified to
the Commission, which will inform the other
Member States.

(i) In the case of hazardous waste (as defined in
Article 1 (4) of Directive 91/689/EEC)
produced in a Member State of dispatch in
such a small quantity overall per year that the
provision of new specialized disposal instal-
lations within that State would be uneconomic,
(i) shall not apply.

(iii) The Member State of destination shall co-
operate with the Member State of dispatch
which considers that (ii) applies, with a view to
resolving the issue bilaterally. If there is no
satisfactory solution, either Member State may
refer :ie matter to the Commission, w:ch will
deterinine the issue in accordance with the
proceure laid down in Article 18 of Directive
75/44~/EEC.
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(b) The competent authorities of dispatch and destina-
tion, while taking into account geographical
circumstances or the need for specialized installa-
tions for certain types of waste, may raise reasoned
objections to planned shipments if they are not in
accordance with Directive 75/442/EEC, especially
Articles S and 7:

(i) in order to implement the principle of self-suf-
ficiency at Community and national levels;

(ii) in cases where the installation bhas to dispose
of waste from a nearer source and the com-
petent authority has given priority to this
waste ;

(iii) in order to ensure that shipments are in ac-
cordance with waste management plans.

(c) Furthermore, the competent authorities of dispatch,
destination and transit may raise reasoned objec-
tions to the planned shipment if :

— it is not in accordance with national laws and
regulations relating to environmental protec-
tion, public order, public safeiy or health
protection,

— the notifier or the consignee was previously
guilty of illegal trafficking.

In this case, the competent authority of
dispatch may refuse all shipments involving the
person in question in accordance with national
legislation, or

— the shipment conflicts with obligations re-
sulting from international  conventions
concluded by the Member State or Member
States concerned.

‘4. If, within the time limits laid down in paragraph 2,
the competent authorities are satisfied that the problems
giving rise to their objections have been solved and that
the conditions in respect of the transport will be met,
they shall immediately inform the notifier in writing,
with copies to the consignee and to the other competent
authorities concerned.

If there is subsequently any essential change in the condi-
tions of the shipment, a new notification must be made.

S. The competent authority of destination shall signify
its authorization by appropriately stamping the consign-
ment note.

Article 5

1.  The shipment may be effected only after the notifier
has received authorization from the competent authority
of destination.

2.  Once the notifier has received authorization, he shall
insert the date of shipment and otherwise complete the
consignment note and send copies to the competent
authorities concerned three working days before the ship-
ment is made.

3. A copy or, if requested by the competent authorities,
a specimen of the consignment note, together with the
stamp of authorization, shall accompany each shipment.

4.  All undertakings involved in the operation shall
complete the consignment note at the points indicated,
sign it and retain a copy thereof.

5. Within three working days following receipt of the
waste for disposal, the consignee shall send copies of the
completed consignment note, except for the certificate
referred to in paragraph 6, to the notifier and the com-
petent authorities concerned.

6. As soon as possible and not later than 180 days
following the receipt of the waste, the consignee shall,
under his responsibility, send a certificate of disposal to
the notifier and the other competent authorities
concerned. This certificate shall be part of or attached to
the consignment note which accompanies the shipment.

Chapter B

Waste for recovery

Article 6

1.  Where the notifier intends to ship waste for recovery
listed in Annex Il from one Member State to another
Member State and/or pass it in transit through one or
several other Member States, and without prejudice to
Articles 25 (2) and 26 (2), he shall notify the competent
authority of destination and send copies of the notifica-
tion to the competent authorities of dispatch and transit
and to the consignee.

2. Notification shall mandatorily cover any inter-
mediary stage of the shipment from the place of dispatch
to its final destination.

3. Notification shall be effected by means of the
consignment note which shall be issued by the competent
authority of dispatch.

4. In making notification, the notifier shall complete
the consignment note and shall, if requested by com-
petent authorities, supply additional information and
documentation.

AN
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5. The notifier shall supply on the consignment note
information with particular regard to:

— the source, composition and quantity of the waste for
recovery, including the producer’s identity and, in the
case of waste from various sources, a detailed inven-
tory of the waste and, if known, the indentity of the
original producer,

— the arrangements for routing and for insurance against
damage to third parties,

— the measures to be taken to ensure safe transport and,
in particular, compliance by the carrier with the
conditions laid down for transport by the Member
States concerned,

— the identity of the consignee of the waste, the location
of the recovery centre and the type and duration of
the autorization under which the centre operates. The
centre must have .dequate technical capacity for the
recovery of the waste in question under conditions
presentmg no danger to human health or to the env-
ironment,

— the operations involving recovery as contained in
Annex ILB to Directive 75/442/EEC,

— the planned method of disposal for the residual waste
after recycling has taken place,

— the amount of the recycled matenal in relation to the
residual waste,

— the estimated value of the recycled material.

6. ‘The notifier must conclude a contract with the
consignee for the recovery of the waste.

The contract may include some or all of the information
referred to in paragraph $.

The contract must include the obligation :

— of the notifier, in accordance with Articles 25 and 26
(2), to take the waste back if the shipment has not
been completed as planned or if it has been effected
in violation of this Regulation,

— of the consignee to provide, in the case of retransfer of
the waste for recovery to another Member State or to a
third country, the notification of the initial country of

dispatch,

— of the consignee to provide, as soon as possible and
not later than 180 days following the receip: of the
waste, a certificate to the notifier that the vaste has
been recovered in an environmentally sound manner.

A copy of this contract must be supplied to the com-
petent authority on request.

Should the waste be shipped between two establishments
under the control of the same legal entity, this contract
may be replaced by a declaration by the entity in question
undertaking to recover the waste.

7. The information given in accordance with par.
graphs 4 to 6 shall be treated confidentially in accordance
with existing national regulations.

8. A competent authority of dispatch may, in
accordance with national legislation, decide to transmit
the notification itself instead of the notifier to the com-
petent authority of destination, with copies to the
consignee and to the competent authority of transit.

Article 7

1. On receipt of the notification the competent
authority of destination shall send, within three working
days, an acknowledgement to the notifier and copies
thereof to the other competent authorities and to the
consignee.

2. The competent authorities of destination, dispatch
and transit shall have 30 days following dispatch of the
acknowledgement to object to the shipment. Such objec-
tion shall be based on paragraph 4. Any objection must
be provided in writing to the notifier and to other com-
petent authorities concerned within the 30-dsy penod.

The competent authorities concerned may decide to
provide written consent in a period less than the 30 days.

Written consent or objection may be provided by post, or
by telefax followed by post. Such consent shall expire
within one year unless otherwise specified.

3. The competent authorities of dispatch, destination
and transit shall have 20 days following the dispatch of
the acknowledgement in which to lay down conditions in
respect of the transport of waste within their jurisdiction.

These conditions must be notified to the notifier in
writing, with copies to the competent authorities
concerned, and entered in the consignment note. They
may not be more stringent that those laid down in respect
of similar shipments occuring wholly within their juris-
diction and shall take due account of existing agreements,
in particular relevant international conventions.

4. (a) The competent authorities of destination and
dispatch may raise reasoned objections to the
planned shipment:

— in accordance with Directive 75/442/EEC, in
particular Article 7 thereof, or
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— if it is not in accordance with national laws and
regulations relating to environmental protec-
tion, public order, public safety or health
protection, or

— if the notifier or the consignee has previously
been guilty of illegal trafficking. In this case,
the competent authority of dispatch may refuse
all shipments involving the person in question
in accordance with national legislation, or

— if the shipment conflicts with obligations resul-

- ting from international conventions concluded

by the Member State or Member States
concerned, or

— if the ratio of the recoverable and non-recove-
rable waste, the estimated value of the materials
to be finally recovered or the cost of the reco-
very and the cost of the disposal of the non
recoverable fraction do not justify the recovery
under economic and environmental considera-
tions.

(b) The competent authorities of transit may raise
reasoned objections to the planned shipment based
on the second, third and fourth indents of (a).

5.  If within the time limit laid down in paragraph 2
the competent authorities are satisfied that the problems
giving rise to their objections have been solved and that
the conditions in respect of the transport will be met,
they shall immediately inform the notifier in writing,
with copies to the consignee and to the other competent
authorities concerned.

If there is subsequently any essential change in the condi-
tions of the shipment, a new notification must be made.

6. In case of prior written consent, the competent
authority shall signify its authorization by appropriately
stamping the consignment note.

Article 8

1. The shipment may be effected after the 30-day
period has passed if no objection has been lodged. Tacit
consent, however, expires within one year from that date.

Where the competent authorities decide to provide
written consent, the shipment may be effected immedia-
tely after all necessary consents have been received.

2. The notifier shall insert the date of shipment and
otherwise complete the consignment note and send
copies to the competent authorities concerned three

working days before the shipment is made.

3. A copy or, if requested by the competent authorities,
a specimen of the consignment note shall accompany
each shipment

4. All undertakings involved in the operation shall
complete the consignment note at the points indicated,
sign it and retain a copy thereof.

5. Within three working days following receipt of the
waste for recovery, the consignee shall send copies of the
completed consignment note, except for the certificate
referred to in paragraph 6, to the notifier and to the
competent authorities concerned.

6. As soon as possible and not later than 180 days
following receipt of the waste the consignee, under his
responsability, shall send a certificate of recovery of the
waste to the notifier and the other competent authorities
concerned. This certificate shall be part of or attached to
the consignment note which accompanies the shipment.

Article 9

1. The competent authorities having jurisdiction over
specific recovery facilities may decide, notwithstanding
Article 7, that they will not raise objections concerning
shipments of certain types of waste to a specific recovery
facility. Such decisions may be limited to a specific period
of time ; however, they may be revoked at any time.

2. Competent authorities which select this option shall
inform the Commission of the recovery facility name,
address, technologies employed, waste types to which the
decision applies and the period covered. Any revocations
must also be notified to the Commission.

The Commission shall send this information without
delay to the other competent authorities concerned in the
Community and to the OECD Secretariat.

3. Al intended shipments to such facilities shall
require notification to the competent authorities
concemed, in accordance with Article 6. Such notification
shall arrive prior to the time the shipment is dispatched.

The competent authorities of the Member States of
dispatch and transit may naise objections to any such
shipment, based on Article 7 (4), or impose conditions in
respect of the transport.
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4. In instances where competent authorities acting
under terms of their domestic laws are required to review
the contract referred to in Article 6 (6), these authorities
shall 50 inform the Commission. In such cases, the notifi-
cation plus the contracts or portions thereof to be revi-
ewed must arrive seven days prior to the time the ship-
ment is dispatched in order that such review may be

sppropristely performed.

5. For the actusl shipment, Article 8 (2) to (6) shall
apply.

Artscle 10

Shipments of waste for recovery listed in Annex IV and of
waste for recovery which has not yet been assigned to
Annex II, Annex III or Annex IV shall be subject to the
same procedures as referred to in Articles 6 to 8 except
that the consent of the competent authorities concerned
must be provided in writing prior to commencement of
shipment.

Article 11

1. In order to assist the tracking of shipments of waste

for recovery listed in Annex II, they shall be accompanied
by the following information, signed by the holder:

(a) the name and address of the holder;

(b) the usual commercial description of the waste ;
(c) the quantity of the waste ;

(d) the name and address of the consignee ;

(¢) the openations involving recovery, as listed in Annex
ILB to Diirective 75/442/EEC;

(f) the anticipated date of shipment.

2. The information specified in paragraph 1 shall be
treated confidentially in accordance with existing national
regulations.

Chapter C

Shipment of waste for disposal and recovery
between Member States with transit via third States

Article 12

G

Without prejudice to Articles 3 to 10, where a shipment
_of waste takes place between Member States with transit
- vis one or more third States,

B

(a) the notifier shall send a copy of the notification to the
competent authority(ies) of the third State(s);

(b) the competent authority of destination shall ask the

. competent authority in the third State(s) whether it

wishes to send its written consent to the planned
shipment :

— in the case of parties to the Basle Convention,
within 60 days, unless it has waived this right in
accordance with the terms of that Convention, or

— in the case of countries not parties to the Basle

Convention, within a period agreed between the
competent authorities.

In both cases the competent authority of destination shall,

where appropriate, wait for consent before giving its
authorization.

TITLE 1l

SHIPMENTS OF WASTE WITHIN MEMBER STATES

Article 13

1. Titles II, VII and VIII shall not apply to shipments
within a Member State.

2. Member States shall, however, establish an appro-
priate system for the supervision and control of shipments
of waste within their jurisdiction. This system should take
account of the need for coherence with the Community
system established by this Regulation.

3. Member States shall inform the Commission of their
system for the supervision and control of shipments of
waste. The Commission shall inform the other Member
States thereof.

4. Member States may apply the system provided for in
Titles 11, VII and VIII within their jurisdiction.

TITLE IV
EXPORTS OF WASTE
Chapter A
Waste for disposal

Article 14

1. Ali exports of waste for disposal shall be prohibited,
except those to EFTA countries which: are also parties to
the Basie Convention.
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2. However, without prejudice to Articles 25 (2), and 26
(2), exports of waste for disposal to an EFTA country shall
also be banned:

(2) where the EFTA country of destination prohibits
imports of such wastes or where it has not given its
written consent to the specific import of this waste ;

(b) if the competent authority of dispatch in the Commu-
nity has reason to believe that the waste will not be
managed in accordance with environmentally sound
methods in the EFTA country of destination
concemed.

3. The competent authority of dispatch shall require
that any waste for disposal authorized for export to EFTA
countries be managed in an environmentally sound
matter throughout the period of shipment and in the
State of destination.

Article 15

1.  The notifier shall send the notificaion to the com-
petent authority of dispatch by means of the consignment
note in accordance with Article 3 (), with copies to the
other competent authorities concerned and to the
consignee. The consignment note shall be issued by the
competent authority of dispatch.

On receipt of the notification, the competent authority of
dispatch shall within three working days send the notifier
a written acknowledgement of the notification, with
copies to the other competent authorities concerned.

2.  The competent authority of dispatch shall have 70
days fo' wng dispatch of the acknowledgement to take
its decision authorizing the shipment, with or without
conditions, or refusing it. It may also request additional
information.

It shall give its authorization only in the absence of objec-
tions on its part or on the part of the other competent
authorities and if it has received from the notifier the
copies referred to in paragraph 4. The authorization shall,
where applicable, be subject to any transport conditions
referred to in paragraph S.

The competent authority of dispatch shall take its de-

cision no earlier than 61 days following the dispatch of
the acknowledgement.

It may, however, take its decision earlier if it has the
written consent of the other competent authorities.

It shall send a certified copy of the decision to the other
competent authorities concerned, to the customs office of
departure from the Community and to the consignee.

3. The competent suthorities of dispatch and transit in
the Community may, within 60 days following the

dispatch of the acknowledgement, raise objections based
on Article 4 (3). They may also request additional infor-
mation. Any objection must be provided in writing to the
notifier, with copies to the other competent authorities
concerned.

4. The notifier shall provide to the competent
authority of dispatch a copy of :

(a) the written consent of the EFTA country of destina-
tion to the planned shipment;

(b) the confirmation from the EFTA country of destina-
tion of the existence of a contract between the notifier
and the consignee specifying environmentally sound
management of the waste in question ; a copy of the
contract must be supplied, if requested.

The contract shall also specify that the consignee be
required to provide :

— within three working days following the receipt of
the waste for disposal, copies of the fully
completed consignment note, except for the certi-
fication referred to in the second indent, to the
notifier and to the competent authority concerned,

— as soon as possible and not later than 180 dsys
following the receipt of the waste, a certificate of
disposal under his responsability to the notifer
and to the competent authority concerned. The
form of this certificate shall be part of the
consignment note which accompanies the ship-
ment.

The contract shall, in addition, stipulate that if a
consignee issues an incorrect certificate with the
consequence that the financial guarantee is released
he shall bear the costs arising from the duty to return
the waste to the area of jurisdiction of the competent
authority of dispatch and its disposal in an alternative
and environmentally sound manner;

(c) written consent to the planned shipment from the
other State(s) of transit, unless this (these) State(s) is
(are) a Party (Parties) to the Basle Convention and has
(have) waived this in accordance with the terms of that
Convention.

5. The competent authorities of transit in the Commu-
nity shall have 60 days following the dispatch of the
acknowledgement in which to lay down conditions in
respect of the shipments of waste in their area of jurisdi-
ction.

These conditions, which shall be forwarded to the noti-
fier, with copies to the other competent authorities
concerned, may not be more stringent than those laid
down in respect of similar shipments effected wholly
within the area of jurisdiction of the competent authority
in question.
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6. The competent authority of dispatch shall signify its
authorization by sppropriately stamping the consignment
note.

7. The shipment may be effected only after the notifier
has received authorization from the competent authority

of dispatch.

8. Once the notifier has received authorization, he shall
insert the date of shipment and otherwise complete the
consignment note and send copies to the competent
suthorities concerned three working days before the ship-
ment is made. A copy or, if requested by the competent
authorities, a specimen of the consignment note, together
with the stamp of authorization, shall accompany each
shipment.

All undertakings involved in the operation shall complete
the consignment note at the points indicated, sign it and
retain a copy thereof.

A specimen of the consignment note shall be delivered
by the carrier to the last customs office of departure when
the waste leaves the Community.

9. As soon as the waste has left the Community, the
customs office of departure shall send a copy of the
consignment note to the competent authority which
issued the authorization.

10. If, 42 days after the waste has left the Community,
the competent authority which gave the authorization has
received no information from the consignee about his
receipt of the waste, it shall inform without delay the
competent authority of destination.

It shall take action in a similar way if, 180 days after the
waste has left the Community, the competent authority
which gave the authorization has not received from the
consignee the certificate of disposal referred to in para-

gmph 4.

11. A competent authority of dispatch may, in
accordance with national legislation, decide to transmit
the notification itself instead of the notifier, with copies
to the consignee and the competent authority of transit.

The competent authority of dispatch may decide to
proceed with any notification if it has itself immediate

jections to raise against the shipment in accordance
with Article 4 (3). It shall immediately inform the notifier
of these objections.

12. The informstion given in paragraphs | to 4 shall
be trested confidentially in accordance with existing
nstionsl regulations.

Chapter B

Waste for recovery

Article 16

1. All exports of waste for recovery shall be prohibited
except those to:

(a) countries to which the OECD decision applies ;
(b) other countries:

— which are Parties to the Basle Convention and/or
with which the Community, or the Community
and its Member States, have concluded bilateral or
multilateral or regional agreements or arrange-
ments in accordance with Article 11 of the Basle
Convention and paragraph 2, or

— with which individual Member States have
concluded bilatersl agreements and arrangements
prior to the date of application of this Regulation,
in so far as these are compatible with Community
legislation and in accordance with Article 11 of
the Basle Convention and paragraph 2. These
agreements and arrangements shall be notified to
the Commission within three months of the date
of application of this Regulation or of their date of
application, whichever is the earlier, and shall
expire when agreements or arrangements are
concluded in accordance with the first indent.

2. The agreements and arrangements referred to in
paragraph 1 (b) shall guarantee an environmentally sound
management of the waste in accordance with Article 11 of
the Basle Convention and shall, in particular:

(a) guarantee that the recovery operation is carried out in
an authorized centre which complies with the require-
ments for environmentally sound management ;

(b) fix the conditions for the treatment of the non-
recoverable components of the waste and, if appro-
priate, oblige the notifier to take them back ;

(c) enable, if appropriate, the examination of the com-
pliance of the agreements on the spot in agreement
with the countries concerned ;

(d) be subject to periodic review by the Commission and
for the first time not later than 31 December 1996,
taking into account the experience gained and the
ability of the countries concemed to carry out
recovery activities in a manner which provides full
guarantees of environmentally sound management.
The Commission shall inform the European Par-
liament and the Council about the results of this
review. If such a review leads to the conclusion that
environmental guarantees are insufficient, the con-
tinuation of waste exports under such terms shall, on a

from the Commission, be reconsidered,
including the possibility of a ban.
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3. However, without prejudice to Asticle 25 (2) and 26
(2), exports of waste for recovery to the countries referred
to in paragraph 1 shall be prohibited :

(a) where such a country prohibits all imports of such
wastes or where it has not given its consent to their
specific import ;

(b) if the competent authority of dispstch has reason to
believe that the waste will not be managed in
accordance with environmentally sound methods in
such a country.

4. The competent suthority of dispatch shall require
that any waste for recovery authorized for export be

in an envionmentally sound manner
throughout the period of shipment and in the State of
destination.

Article 17

1. In respect of waste listed in Annex II, the Commis-
sion shall notify prior to the date of application of this
Regulation to every country to which the OECD Decision
does not apply the list of waste included in that Annex
and request written confirmation that such waste is not
subject to control in the country of destination and that
the latter will accept categories of such waste to be
shipped without recourse to the control procedures which
apply to Annex Il or IV or that it indicate where such
waste should be subject to either those procedures or the
procedure laid down in Article 15.

If such confirmation is not received six months before the
date of application of this Regulation, the Commission
shall make appropriate proposals to the Council.

2.  Where waste listed in Annex Il is exported, it shall
be destined for recovery operations within a facility which
under applicable domestic law is operating or is
authorized to operate in the importing country. Further-
more, a surveillance system based on prior automatic
export licensing shall be established in cases to be deter-
mined in accordance with the procedure laid down in
Article 18 of Directive 75/442/EEC.

Such a system shall in each case provide that a copy of
the export licence be forwarded without delay to the
suthorities of the country in question.

3. Where such waste is subject to control in the
country of destination or upon request of such a country
in sccordance with paragraph 1 or where a country of
destinstion has notified under Article 3 of the Basle
Convention that it regards certain kinds of waste listed in
Annex Il is hazardous, exports of such waste to that

country shall be subjected to control. The Member State
of export or the Commission shall notify all such cases to
the committee established pursuant to Article 18 of
Directive 75/442/EEC ; the Commission shall determine
in consultation with the country of destination which of
the control procedures shall apply, that is those applicable
to Annex 11l or IV or the procedure laid down in Article
18.

4. Where waste listed in Annex IIl is exported from
the Community for recovery to countries and through
countries to which the OECD Decision applies, Articles
6,7, 8 and 9 (1), (3). (4) and (5) shall apply, the provisions
concerning the competent authorities of dispatch and
transit applying only to the competent authorities in the
Community.

5. In addition, the competent authorities of the ex-
porting and Community-transit countries shall be
informed of the decision referred to in Article 9.

6.  Where the waste for recovery listed in Annex IV and
waste for recovery which has not yet been assigned to
Annex 11, III or IV is exported for recovery to countries
and through countries to which the OECD Decision
applies, Article 10 shall apply by analogy.

7. In addition, where waste is exported in accordance
with paragraphs 4 to 6:

— a specimen of the consignment note shall be delivered
by the carrier to the last customs office of departure
when the waste leaves the Community,

— as soon as the waste has left the Community, the
customs office of departure shall send a copy of the
consignment note to the competent authority of
export,

— if, 42 days after the waste has left the Community, the
competent authority of export has received no infor-
mation from the consignee about this receipt of the
waste, it shall inform without delay the competent
authority of destination,

— the contract shall stipulate that, if a consignee issues
an incorrect certificate with the consequence that the
financial guarantee is released, he shall bear the costs
arising from the duty to return the waste to the area of
jurisdiction of the competent authority of dispatch
and its disposal or recovery in an alternative and
environmentally sound manner.

8. Where waste for recovery listed in Annex Il and IV
and waste for recovery which has not yet been assigned to
Annex II, Il or IV is exported to and through countries
to which the O D Decision does not apply :
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- Article 15, except for paragraph 3, shall apply by
analogy,

— reasoned objections may be raised in accordance with
Article 7 (4) only,

save as otherwise provided for in bilateral or multilateral

agreements entered into in accordance with Article 16 (1)

(b) and on the basis of the control procedure of either
paragraph 4 or 6 of this Article or Article 15.

Chapter C
Export of waste to ACP States

Article 18

1. All exports of waste to ACP States shall be prohi-
bited.

2. This prohibition does not prevent a Member State to
which an ACP State has chosen to export waste for
processing from returning the processed waste to the ACP
State of origin.

3. In case of re-export to ACP States, a specimen of the
consignmet note, together with the stamp of authoriz-
ation, shall accompany each shipment.

TITLE V
IMPORTS OF WASTE INTO THE COMMUNITY

Chapter A

Imports of waste for disposal

Article 19

1. All imports into the Community of waste for
disposal shall be prohibited except those from :

(s) EFTA countries which are Parties to the Basle
Convention ;

(b) other countries :
— which are Parties to the Basle Convention, or

— with which the Community, or the Community
and its Member States, have concluded bilateral or
multilateral agreements or armangements compa-
tible with Community legislation and in accor-
dance with Article 11 of the Basle Convention
gaunanteeing that the disposal operations carried
out in an suthorized centre and complies with the
requirements for environmentally sound manage-
ment, or

— with which individual Member States have
concluded bilateral agreements or arrangements
prior to the date of application of this Regulation,
compatible with Community legislation and in
accordance with Article 11 of the Basle Conven-
tion, containing the same guarantees ss referred to
above and guarantecing that the waste originated
in the country of dispatch and that disposal will be
carried out exclusively in the Member Stae which
has concluded the agreement or arrangement.
These agreements or arrangements shall be noti-
fied to the Commission with in three months of
the date of application of the Regulation or of
their date of application, whichever is the earlier,
and shall expire when agreements or arrangements
are concluded in accordance with the second
indent, or

— with which individual Member States conclude
bilateral agreements or arrangements after the date
of application of this Regulation in the circum-
stances of paragraph 2.

2. The Council hereby authorizes individual Member
States to conclude bilateral agreements and arrangements
after the date of application of this Regulation in excep-
tional cases for the disposal of specific waste, where such
waste will not be managed in an environmentally sound
manner in the country of dispatch. These agreements and
arrangements shall comply with the conditions set out in
paragraph 1 (b), third indent and shall be notified ot the
Commission prior to their conclusion.

3. The countries referred to in paragraph 1 (b) shall be
required to present a duly motivated request beforehand
to the competent authority of the Member State of desti-
nation on the basis that they do no have and cannot
reasonable acquire the technical capacity and the neces-
sary facilities in order to dispose of the waste in an
environmentally sound manner.

4. The competent authority of destination shall
prohibit the bringing of waste into its area of jurisdiction
if it has reason to believe that the waste will not be
managed in an environmentally sound manner in its area.

Article 20

1.  Notification shall be made to the competent autho-
rity of destinations by means of the consignment note in
accordance with Article 3 (5) with copies to the consignee
of the waste and to the competent authorities of transit.
The consignment note shall be issued by the competent
authority of destination.

On receipt of the notification, the competent authority of
destination shall, within three working days, send a
written acknowledgement ot the notifier, with copies to
the competent authorities of transit in the Community.
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2. The competent authority of destination shall autho-
rize the shipment only in the absence of objections on its
part or from the other competent authorities concerned.
The authorization shall be subject to any transport condi-
tions referred to in paragraph S.

3. The competent authorities of destination and transit
in the Community may, within 60 days of dispatch of the
copy of the acknowledgement, raise objections based on
Article 4 (3).

They may also request additional information. These
objections shall be conveyed in writing to the notifier,
with copies to the other competent authorities concerned
in the Community ;

4. The competent authority of destination shall have
70 days following dispatch of the acknowledgement to
take its decision authorizing the shipment, with or
without conditions, or refusing it. It may also request
additional information.

It shall send certified copies of the decision to the
competent authorities of transit in the Community, the
consignee and the customs office of entry into the
Community. .

The competent authority of destination shall take its deci-
sion no earlier than 61 days following the dispatch of the
acknowledgement. It may, however, take its decision
earlier if it has the written consent of the other competent
auhtorities.

The competent authority of destination shall signify its
authorization by appropriately stamping the consignment
note.

5. The competent authority of destination and transit
. in the Community shall have 60 days following dispatch
of the acknowledgement to lay down conditions in
respect of the shipment of the waste. These conditions,
which must be conveyed to the notifier, with copies to
the competent authorities concerned, may not be more
stringent than those laid down in respect of similar ship-
ments occuring wholly within the jurisdiction of the
competent authority in question.

6. The shipment may be effected only after the notifier
has received authorization from the competent authority
of destination.

7. Once the notifier has received authorization, he shall
insert the date of the shipment and otherwise complete
the consignment note and send copies to the competent
authorities concerned three working days before the ship-
ment is made. A specimen of the consignment note shall
be delivered by the carrier to the customs office of entry
into the Community.

A copy or, if requested by the competent authorities, a
specimen of the consignment note, together with the
stamp of authorization, shall accompany each shipment.

All undertakings involved in the operation shall complete
the consignment note at the points indicated, sign it and
retain a copy.

8. Within three working days following receipt of the
waste for disposal, the consignee shall send copies of the
completed consignment note, except for the certificate
referred to in paragraph 9, to the notifier and the com-
petent authorities concerned ;

9. As soon as possible and not later than 180 days
following the receipt of the waste, the consignee shall,
under his responsibility, send a certificate of disposal to
the notifier and the other competent authorities
concerned. This certificate shall be part of or attached to
the consignment note which accompanies the shipment.

Chapter B
Imports of waste for recovery

Article 21

1. All imports of waste for recovery into the Commu-
nity shall be prohibited, except those from :

(a) countries to which the OECD decision applies ;
(b) other countries :

— which are Parties to the Basle Convention and/or
with which the Community, or the Community
and its Member States, have concluded bilateral or
multilateral or regional agreements or arrange-
ments compatible with Community legislation
and in accordance with Article 11 of the Basle
Convention, guaranteeing that the recovery opera-
tion is carried out in an authorized centre and
complies with the requirements for environmen-
tally sound management, or

— with which individual Member States have
concluded bilateral agreements or arrangements
prior to the date of application of this Regulation,
where these are compatible with Community
legislation and in accordance with Article 11 of
the Basle Convention, containing the same
guarantees as referred to above. These agreements
or arrangements shall be notified to the Commis-
sion within three months of the date of applica-
tion of this Regulation or of their date of applica-
tion, whichever is the earlier, and shall expire
when agreements or arrangements are concluded
in accordance with the first indent, or

— with which individual Member States conclude
bilateral agreements or arrangements after the date
of application of this Regulation in the circum-
stances of paragraph 2.
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2. The Council hereby authorizes individual Member
States to conclude after the date of applications of this
Regulation bilateral agreements and arrangements in
exceptional cases for the recovery of specific waste, where

2 Member State deems such agreements or arrangements

necessary to avoid any interruption of waste treatment
before the Community has concluded those agreements
and arrangements. Such agreements and arrangements
shall also be compatible with Community legislation and
in accordance with Article 11 of the Basle Convention ;
they shall be notified to the Commission prior to their
conclusion and shall expire when agreements or arrange-
ments are concluded in accordance with paragraph 1 (b),
-first indent.

Article 22

1.  Where waste is imported for recovery from countries
and through countries to which the OECD Decision
applies, the following control procedures shall apply by

analogy :

() for waste listed in Annex III : Articles 6, 7, 8, 9 (1), (3),
(4) and (5), and 17 (5);

(b) for waste listed in Annex IV and waste which has not
yet been assigned to Annex II, III or IV : Article 10.

2.  Where waste for recovery listed in Annexes III and
IV and waste which has not yet been assigned to Annex
I, III or IV is imported from and through countries to
the OECD Decision does not apply :

— Article 20 shall apply by analogy,

— reasoned objections may be raised in accordance with
Article 7 (4) only,

save as otherwise provided for the bilateral or multilateral
agreements entered into in accordance with Article 21 (1)
(b) and on the basis of the control procedures of either
paragraph 1 of this Anticle or Article 20.

TITLE VI

TRANSIT OF WASTE FROM OUTSIDE AND
THROUGH THE COMMUNITY FOR DISPOSAL OR
RECOVERY OUTSIDE THE COMMUNITY

Chapter A

Waste for disposal and recovery (except transit
covered by Article 24)

Article 23

1. Where waste for disposal and, except in cases
covered by Article 24, recovery is shipped through (a)
Member State(s), notification shall be effected by means of
the consignment note to the last competent authority of
transit within the Community, with copies to the
consignee, the other competent authorities concerned and
the customs offices of entry into and departure from the
Community.

2. The last competent authority of transit within the
Community shall promptly inform the notifier of receipt
of the notification. The other competent authorities in the
Community shall, on the basis of paragraph 5, convey
their reactions to the last competent authority of transit in
the Community, which shall then respond in writing to
the notifier within 60 days, consenting to the shipment
with or without reservations ; or imposing, if appropriate,
conditions laid duwn by the other competent authorites
of transit, or withholding information. Any refusal or
reservations must be justified. The competent authority
shall send a certified copy of the decision to both the
other competent authorities concerned and the customs
offices of entry into and departure form the Community.

3. Without prejudice to Articles 25 (2) and 26 (2), the
shipment shall be admitted into the Community only if
the notifier has received the written consent of the last
competent authority of transit. This authority shall signify
its consent by appropriately stamping the consignment
note.

4. The competent authorities of transit within the
Community shall have 20 days following notification to
lay down, if appropriate, any conditions attached to the
transport of the waste.

These conditions, which must be conveyed to the notifier,
with copies to the competent authorities concerned, may
not be more stringent than those laid down in respect of
similar shipments occurring wholly within the jurisdic-
tion of the competent authority in question.

5. The consignment note shall be issued by the last
competent authority of transit within the Community.

6. Once the notifier has received authorization, he shall
complete the consignment note and send copies to the
competent authorities concerned three working days
before the shipment is made.

A specimen of the consignment note, together with the
stamp of authorization, shall accompany each shipment.

A specimen of the consignment note shall be supplied by
the carrier to the customs office of departure when the
waste leaves the Community.
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All undertakings involved in the operation shall complete
the consignment note at the points indicated, sign it and
retain a copy thereof.

7. As soon as the waste has left the Community, the
customs office of departure shall send a copy of the
consignment note to the last competent authority of
transit within the Community.

Furthermore, at the latest 42 days after the waste has left
the Community, the notifier shall declare or certify to
that competent authority, with copies to the other compe-
tent authorities of transit, that it has arrived at its
intended destination.

Chapter B

Transit of waste for recovery from and to a country
to which the OECD Decision applies

Article 24

1. Transit of waste for recovery listed in Annexes Il
and IV from a country and transferred for recovery to a
country to which the OECD Decision applies through (a)
Member State(s) requires notification to all competent
authorities of transit of the Member State(s) concerned.

2.  Notification shall be effected by means of the
consignment note.

3. On receipt of the notification the competent
authority(ies) of transit shall send an acknowledgement to
the notifier and to the consignee within three working
days.

4. This competent authority(ies) of transit may raise
reasoned objections to the planned shipment based on
Article 7 (4). Any objection must be provided in writing
to the notifier and to the competent authorities of transit
of the other Member States concerned within 30 days of
dispatch of the acknowledgement.

5. The competent authority of transit may decide to
provide written consent in less than 30 days.

In the case of transit of waste listed in Annex IV and
waste which has not yet been assigned to Annex I, IIl or
IV, consent must be given in writing prior to commence-
ment of the shipment.

6. The shipment may be effected only in the absence
of any objection.

TITLE VII

COMMON PROVISIONS

Article 25

1. Where a shipment of waste to which the competent
authorities concerned have consented cannot be
completed in accordance with the terms of the consign-
ment note or the contract referred to in Articles 3 and 6,
the competent authority of dispatch shall, within 90 days
after it has been informed thereof, ensure that the notifier
returns the waste to its area of jurisdiction or elsewhere
within the State of dispatch unless it is satisfied that the
waste can be disposed of or recovered in an alternative
and environmentally sound manner.

2. In cases referred to in paragraph 1, a further notifi-
cation shall be made. No Member State of dispatch or
Member State of transit shall oppose the return of this
waste at the duly motivated request of the competent
authority of destination and with an explanation of the
reason.

3. The obligation of the notifier and the subsidiary
obligation of the State of dispatch to take the waste back
shall end when the consignee has issued the certificate
referred to in Articles 5 and 8.

Article 26

1. Any shipment of waste effected :

(a) without notification to all competent authonties
concerned pursuant to the provisions of this Reguls-
tion ; or

(b) without the consent of the competent authorities
concerned pursuant to the provisions of this Regula-
tion ; or

(c) with consent obtained from the competent authorities
concerned through falsification, misrepresentation or
fraud ; or

(d) which is not specified in a material way in the
consignment note ; or

(e} which results in disposal or recovery in contravention
of Community or international rules; or

(f) contrary to Articles 14, 16, 19 and 21
shall be deemed to be illegal traffic.

2. If such illegal traffic is the responsability of the noti-
fier of the waste, the competent authority of dispatch shall
ensure that the waste in question is:

(a) taken back by the notifier or, if necessary, by the
competent authority itself, into the State of dispatch,
or if impracticable ;

(b) otherwise disposed of or recovered in an environmen-
tally sound manner,
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within 30 days from the time when the competent
authority was informed of the illegal traffic or within such
other period of time as may be agreed by the competent
authorities concerned.

In this case a further notification shall be made. No
Member State of dispatch or Member State of transit shall
oppose the return of this waste at the duly motivated
request of the competent authority of destination and
with an explanation of the reason.

3. If such illegal traffic is the responsability of the
consignee, the competent authority of destination shall
ensure that the waste in question is disposed of in an
environmentally sound manner by the consignee or, if
impracticable, by the competent authority itself within 30
days from the time it was informed of the illegal traffic or
within any such other period of time as may be agreed by
the competent authorities concerned. To this end, they
shall cooperate, as necessary, in the disposal or recovery of
the waste in an environmentally sound manner.

4. Where responsibility for the illegal traffic cannot be
imputed to either the notifier or the conmsignee, the
competent authorities shall cooperate to ensure that the
waste in question is disposed of or recovered in an envi-
ronmentally sound manner. Guidelines for this coopera-
tion shall be established in accordance with the procedure
laid down in Article 18 of Directive 75/442/EEC.

5. Member States shall take appropriate legal action to
prohibit and punish illegal traffic.

Article 27

1. All shipments of waste covered within the scope of
this Regulation shall be subject to the provision of a
financial guarantee or equivalent insurance covering costs
for shipment, including cases referred to in Articles 25
and 26, and for disposal or recovery.

2. Such guarantees shall be returned when proof has
been furnished, by means of :

— the certificate of disposal or recovery, that the waste
has reached its destination and has been disposed of
or recovered in an environmentally sound manner,

— Control copy T 5 drawn up pursuant to Commission
Regulation (EEC) No 2823/87 (') that, in the case of
transit through the Community, the waste has left the
Community.

() OJ No L 270, 23. 9. 1987, p. 1.

3. Each Member State shall inform the Commission of
the provision which it makes in national law pursuant to
this Article. The Commission shall forward this informa-

_tion to all Member States.

Article 28

1.  While respecting the obligations imposed on him by
the applicable Articles 3, 6, 9, 15, 17, 20, 22, 23 and 24,
the notifier may use a general notification procedure
where waste for disposal or recovery having the same
physical and chemical characteristics is shipped periodi-
cally to the same consignee following the same route. If,
in the case of unforeseen circumstances, this route cannot
be followed, the notifier shall inform the competent
authorities concerned as soon as possible or before the
shipment starts if the need for route modification is
already known at this time.

Where the route modification is known before the ship-
ment starts and this involves other competent authorities
than those concemed in the general notification, this
procedure shall not be used.

2. Under a general notification procedure, a single
notification may cover several shipments of waste over a
maximum period of one y=ar. The indicated period may
be shortened by agreement between the competent
authorities concerned.

3.  The competent authorities concerned shall make
their agreement to the use of this general notification
procedure subject to the subsequent supply of additional
information. If the composition of the waste is not as
notified or if the conditions imposed on its shipment are
not respected, the competent authorities concerned shall
withdraw their consent to this procedure by means of
official notice to the notifier. Copies of this notice shall
be sent to the other competent authorities concerned.

4. General notification shall be made by means of the
consignment note.

Article 29

Wastes which are the subject of different notifications
shall not be mixed during shipment.

Article 30

1.  Member States shall take the measures needed to
ensure that waste is shipped in accordance with the provi-
sions of this Regulation. Such measures may i .ciude
inspections of establishments and undenakings, in
accordance with Article 13 of Directive 75/442/EEC, and
spot checks of shipments.
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2. Checks may take place in particular:

— at the point of origin, carried out with the producer,
holder or notifier,

~— at the destination, carried out with the final consignee,
— at the external frontiers of the Community,

— during the shipment within the Community.

3. Checks may include the inspection of documents,
the confirmation of identity and, if appropriate, the
physical control of the waste.

Anrticle 31

1.  The consignment note shall be printed and
completed and any further documentation and informa-
tion referred to in Article 4 and 6 shall be supplied in a
language which is acceptable to the competent authority
of :

— dispatch, as referred to in Articles 3, 7, 15 and 17, in
the case of both a shipment of waste within the
Community and the export of waste,

— destination, as referred to in Articles 20 and 22, in the
case of the import of waste,

— transit, as referred to in Articles 23 and 24.

A translation shall be supplied by the notifier at the
request of the other competent authorities concerned in a
language acceptable to them.

2. Further details may be determined in accordance
with the procedure laid down in Article 18 of Directive
75/442/EEC.

TITLE VIl
OTHER PROVISIONS

Article 32

The provisions of the international transport conventions
listed in Annex I to which the Member States are parties
shall be complied with in so far as they cover the waste to
which this Regulation refers.

Article 33

1. Appropriate administrative costs of implementing
the notification and supervision procedure and usual costs
of appropriate analyses and inspections may be charged to
the notifier.

2.  Costs arising from the return of waste, including
shipment, disposal or recovery of the waste in an alterna-
tive and environmentally sound manner pursuant to
Articles 25 (1) and 26 (2), shall be charged to the notifier
or, if impracticable, to the Member States concerned.

3.  Costs arising from disposal or recovery in an alterna-
tive and environmentally sound manner pursuant to
Article 26 (3) shall be charged to the consignee.

4. Costs arising from disposal or recovery, including
possible shipment pursuant to Article 26 (4), shall be
charged to the notifier and/or the consignee depending

-upon the decision by the competent authorities involved.

Article 34

1. Without prejudice to the provisions of Article 26
and to Community and national provisions concerning
civil liability and irrespective of the point of disposai or
recovery of the waste, the producer of that waste shall take
all the necessary steps to dispose of or recover or to
arrange for disposal or recovery of the waste so as to
protect the quality of the environment in accordance with
Directives 75/442/EEC and 91/689/EEC.

2. Member States shall take all necessary steps to
ensure that the obligations laid down in paragraph 1 are
carried out.

Article 35

All documents sent to or by the competent authorities
shall be kept in the Community for at least three years by
the competent authorities, the notifier and the consignee.

Article 36

Member States shall designate the competent authority or
authorities for the implementation of this Regulation. A
single competent authority of transit shall be designated
by each Member State.

Article 37

1.  Member States and the Commission shall each
designate at least one correspondent responsible for infor-
ming or advising persons or undertakings who or which
make enquiries. The Commission correspondent shall
forward to the correspondents of the Member States any
questions put to him which concern the latter, and vice
versd.

2. The Commission shall, if requested by Member
States or if otherwise appropriate, periodically hold a
meeting of the correspondents to examine with them the
questions raised by the implementation of this Regula-
tion.

Article 38

1. Member States shall notify the Commission not later
than three months before the date of application of this
Regulation of the names), address(es) and telephone and
telex/telefax number(s) of the competent authorities and
of the correspondents, together with the stamp of the
competent authorities.

Member States shall notify the Commission annually of
any changes in this information.
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2. The Commission shall send the information without
delay to the other Member States and to the Secretariat of
the Basle Convention.

The Commission shall furthermore send to Member
States the waste management plans referred to in Article 7
of Directive 75/442/EEC.

Article 39

1.  Member States may designate customs offices of
entry into and departure from the Community for ship-
ments of waste entering and leaving the Community and
inform the Commission thereof.

The Commission shall publish the list of these offices in
the Official Journal of the European Communities and,
if appropriate, update this list.

2. If Member States decide to designate the custom
offices referred to in paragraph 1, no shipment of waste
shall be allowed to use any other frontier crossing points
within a Member State for entering or leaving the
Community.

Article 40

Member States, as appropriate and necessary in liaison
with the Commission, shall cooperate with other parties
to the Basle Convention and inter-State organizations
directy or through the Secretariat of the Basle Conven-
tion, snter alia, via the exchange of information, the
promotion of environmentally sound technologies and
the development of appropriate codes of good practice.

Article 41

1.  Before the end of each calendar year, Member States
shall draw up a report in accordance with Article 13 (3) of
the Basle Convention and send it to the Secretariat of the
Basle Convention and a copy thereof to the Commission.

2. The Commission shall, based on these reports, esta-
blish every three years report on the implementation of
this Regulation by the Community and its Member States.
It may request to this end additional information in
accordance with Article 6 of Directive 91/692/EEC (').

Article 42

1. The Commission shall draw up not later than three
months before the date of application of this Regulation
and adapt if appropriate afterwards, in accordance with
the procedure laid down in Article 18 of Directive
75/442/EEC, the standard consignment note, including
the form of the centificate of disposal and recovery (either
integral to the consignment note or, meanwhile, attached
to the existing consignment note under Directive
84/631/EEC) taking account in particular of :

— the relevant Articles of this Regulation,

— the relevant international Conventions and agree-
ments.

2. The existing form of the consignment note shall
apply by analogy until the new consignment note has
been drawn up. The form of the certificate of disposal and
recovery to be attached to the existing consignment note
shall be drawn up as soon as possible.

3. Without prejudice to the procedure laid down in
Atticle 1 (3) (c) and (d) regarding Annex I1.A, Annexes [I,
III and IV shall be adapted by the Commission in accor-
dance with the procedure laid down in Article 18 of
Directive 75/442/EEC only to reflect changes already
agreed under the review mechanism of the OECD.

4. The procedure referred to in paragraph 1 shall apply
also to define environmentally sound management, taking
into account the relevant international conventions and
agreements.

Article 43

Directive 84/631/EEC is hereby repealed with effect trom
the date of application of this Regulation. Any shipment
pursuant to Articles 4 and 5 of that Directive shall be
completed not later than six months from the date of
application of this Regulation.

Article 44

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

It shall apply 15 months after publication.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 1 February 1993.

() OJ No L 377, 31. 12. 1991, p. 48.

For the Council
The President
N. HELVEG PETERSEN
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ANNEX I
LIST OF INTERNATIONAL TRANSPORT CONVENTIONS REFERRED TO IN ARTICLE 32()

1. ADR:

European Agreement concerning the intemnational carriage of dangerous goods by road (1957).
2. Cotif :

Convention concerning the international carriage of dangerous goods by rail (1985).

RID:

Regulation on the international carriage by rail of dangerous goods (1985).

3. Solas Convention :
International Convention for the safety of life at sea (1974).

4. IMDG Code () :
International maritime dangerous goods code.

5. Chicago Convention :

Convention on international civil aviation (1944), Annex 18 to which deals with the carriage of dangerous
goods by air (T1: Technical instructions for the safe transport of dangerous goods by air).

6. Marpol Convention :

International Convention for the prevention of pollution from ships (1973 to 1978).

7. ADNR:
Regulations of the carriage of dangerous substances on the Rhine (1970).
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ANNEX 11
GREEN LIST OF WASTES()

A METAL AND METAL-ALLOY WASTES IN METALLIC, NON DISPERSIBLE FORM (%)

The following waste and scrap of precious metals and their alloys :

711210 — Of gold

711220 ~ Of platinum (the expression ‘platinum’ includes platinum, iridium, osmium, palla-
dium, rhodium and ruthenium)

711290 — Of other precious metal, e.g. silver
NB: 1. Mercury is specifically excluded as a component of these metals.

2. Electrical assemblies wastes and electronic scrap shall consist only of metals
or alloys

3. Electrical scrap (meeting specifications laid down by the Review Mechanism).
The following ferrous waste and scrap; remelting scrap ingots of iron or steel :
720410 — Waste and scrap of cast iron
720421 — Waste and scrap of stainless steel
720429 — Waste and scrap of other alloy steels
720430 — Waste and scrap of tinned iron or steel

720441 — Turnings, shavings, chips, milling waste, filings, trimmings and stampings, whether or
not in bundles

720449 — Other ferrous waste and scrap
720450 — Remelting scrap ingots
ex 730210 — Used iron and steel rails

The following waste and scrap of non-ferrous metals and their slloys:
740400 — Copper waste and scrap
750300 — Nickel waste and scrap
760200 — Aluminium waste and scrap
ex 780200 — Lead waste and scrap
790200 — Zinc waste and scrap
800200 -~ Tin waste and scrap
ex 810191 — Tungsten waste and scrap
810291 — Molybdenum waste and scrap

ex 810310 — Tantalum waste and scrap
810420 — Magnesium waste and scrap

ex 810510 — Cobalt waste and scrap

ex 810600 — Bismuth waste aad scrap

ex 810710 — Cadmium waste and scrap

ex 810810 — Titanium waste and scrap

ex 810910 — Zirconium waste and scrap
ex 811000 — Antimony waste and scrap
ex 811100 — Manganese waste and scrap

811211  — Beryllium waste and scrap
811220 — Chromium waste and scrap
811230 — Germanium waste and scrap

g aa

811240 — Vanadium waste and scrap

() The indicative ‘ex’ identifies a specific item contained within the harmonized customs code heading.
(") “Non-dispersible’ does not include any wastes in the form of powder, sludge, dust or solid items containing encased ha-
zardous waste liquids.
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ex 811291

ex 2805 30
ex 2804 90
ex 2804 SO

METALS

2620 11

ex 262090

ex 250490
ex 251400

2525 30
ex 252921

ex 2804 61
ex 2804 69

Wastes and scrap of :
— Hafnium

— Indivm

— Niobium

— Phenium

— Gallium

— Thallium

Thorium and rare earths waste and scrap
Selenium waste and scrap

Tellurium waste and scrap

. OTHER METAL BEARING WASTES ARISING FROM MELTING, SMELTING AND REFINING OF

Hard zinc spelter

Zinc containing drosses :

— Galvanizing slab zinc top dross (> 90 % Zn)

— Galvanizing slab zinc bottom dross (> 92 % Zn)

— Zinc die cast dross (> 85% Zn)

— Hot dip galvanizers slab zinc dross (batch) (> 92 % Zn)
— Zinc skimmings

Aluminium skimmings

Slags from precious metals and copper processing for further refining

. WASTES FROM MININC OPERATIONS : THESE WASTES TO BE IN NON-DISPERSIBLE FORM

Natural graphite waste
Slate waste, whether or not roughly trimmed or merely cut, by sawing or Btherwise
Mica waste

Feldspar ; leucite ; nepheline and nepheline syenite ; fluorspar — containing by weight
97 % or less of calcium fluoride

Silica wastes in solid form excluding those used in foundry operations

. SOLID PLASTIC WASTES

Including, but not limited to:

3915

391510
391520
391530

391590

Waste, parings and scrap of plastics:
— Of polymers of ethylene

-— Of polymers of styrene

— Of polymers of vinyl chloride
Polymerized or co-polymerized :

— Polypropylene

— Polyethylene terephthalate

— Acrylonitsile copolymer

— Butadiene copolymer

— Styrene copolymer

— Polyamides

— Polybutylene terephthalates

— Polycarbonates

— Polyphenylene sulphides

— Acrylic polymers

— Panaffins (C10-C13)

— Polyurethane (not containing chlorofluorocarbons)
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391590

— Polysilozalanes (silicones)

— Polymethyl methacrylate

— Polyvinyl alcohol

- Polyvinyl butyral

— Polyvinyl acetate

~ Fluorinated polytetrafiuoroethylene (Teflon, PTFE)
Resins or condensation products of :
— Urea formaldehyde resins

— Phenol formaldehyde resins

— Melamine formaldehyde resins
— Epoxy resins

— Alkyd resins

— Polyamides

E. PAPER, PAPERBOARD AND PAPER PRODUCT WASTES

4707 00
4707 10
4707 20

4707 30

4707 90

Waste and scrap of paper or paperboard :
— Of unbleached kraft paper or paperboard or of corrugated paper or paperboard

— Of other paper or paperboard, made mainly of bleached chemical pulp, not colored in
the mass

— Of paper or paperboard made mainly of mechanical pulp (for example, newspapers,
journals and similar printed matter)

— Other, including but not limited to:
1. Laminated paperboard
2. Unsorted waste and scrap

F. GLASS WASTE IN NON-DISPERSIBLE FORM

ex 7001 00

Cullet and other waste and scrap of glass except for glass from cathode-ray tubes and
other activated glasses

Fibre glass wastes

G. CERAMIC WASTES IN NON-DISPERSIBLE FORM

ex 6900 00
ex 811300

Wastes of ceramic which have been fired after shaping, including ceramic vessels
Cermets waste and scrap
Ceramic based fibres not otherwise listed

H. TFXTILE WASTES

5003
5003 10
5003 90

5103

510310
5103 20
510330

5202

520210
5202 91
520299

5301 30
ex 530290

ex 530390

ex 530490

530519
5305 29

Silk waste (including cocoons unsuitable for reeling, yarn waste and garnetted stock):
—~— Not carded or combed

— Other

Waste of wool or of fine or coarse animal hair, including yarn waste but excluding
garnetted stock :

— Noils of wool or of fine animal hair

— Other waste of wool or of fine animal hair

— Waste of coarse animal hair

Cotton waste (including yarn waste and gamnetted stock):

— Yarn waste (including thread waste)

— Gametted stock

— Other

Flax tow and waste

'll;w and waste (including yarn waste and garnetted stock) of true hemp (Cannabis sativa

Tow and waste (including yarn waste and gamnetted stock) of jute and other textile bast
fibres (excluding flax, true hemp zand ramie)

Tow and waste (including yarn waste and garnetted stock) of sisal and other textile fibres
of the genus Agsve

Tow, noils and waste (including yarn waste and gametted stock) of coconut

Tow, noils and waste (including yarn waste and gamnetted stock) of abaca (Manila hemp or
Musa textilis Ned
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ex 530599

5505
5505 10
5505 20

6309 00
6310

631010
6310 90

Tow, noils and waste (including yarn waste and garnetted stock) of ramie and other vege-
table textile fibres, not elsewhere specified or included

Waste (including noils, yarn waste and garnetted stock) of man-made fibres :

— Of synthetic fibres

— Of artificial fibres

Worn clothing and other worn textile articles

Used rags, scrap twine, cordage, rope and cables and wom out articles of twine, cordage,
rope or cables of textile materials :

— Sorted

— Other

I. RUBBER WASTES

4004 00

4012 20
ex 401700

Waste, parings and scrap of rubber (other than hard rubber) and granules obtained there-
from

Used pneumatic tyres
Waste and scrap of hard rubber (for example, ebonite)

J. UNTREATED CORK AND WOOD WASTES

4401 30

4501 90

Wood waste and scrap, whether or not agglomerated in logs, briquettes, pellets or similar
forms

Cork waste ; crushed, granulated or ground cork

K. WASTES ARISING FROM AGRO-FOOD INDUSTRIES

2301 00

2302 00

2303 00

2304 00

2305 00

2306 00

ex 2307 00
ex 2308 00

152200

1807 00

Dried, sterilized and stabilized flours, meals and pellets, of meat or meat offal, of fish or of
crustaceans, molluscs or other aquatic invertebrates, unfit for human consumption but fit
for animal feed or other purposes; greaves

Bran, sharps and other residues, whether or not in the form of pellets derived from the
shifting, milling or other working of cereals or of leguminous plants

Residues of starch manufacture and similar residues, beet-pulp, bagasse and other waste of
sugar manufacture, brewing or distilling dregs and waste, whether or not in the form of
pellets

Oil-cake and other solid residues, whether or not ground or in the form of pellets, resul-
ting from the extraction of soya-bean oil, used for animal feed

Oil-cake and other solid residues, whether or not ground or in the form of pellets, resul-
ting from the extraction of ground-nut (peanut) oil, used for animal feed

Qil-cake and other solid residues, whether or not ground or in the form of peliets, resul-
ting from the extraction of vegetable oil, used for animal feed

Wine lees

Dried and sterilized vegetable waste, residues and byproducts, whether or not in the form
of pellets, of a kind used in animal feeding, not elsewhere specified or included

Degras ; residues resulting from the treatment of fatty substances or animal or vegetable
waxes

Cocoa shells, husks, skins and other cocoa waste

L. WASTES ARISING FROM TANNING AND FELLMONGERY OPERATIONS AND LEATHER USE

0502 00

0503 00

0505 90

0506 90

4110 00

Waste of pigs’, hogs' or boars’ bristies and hair or of badger hair and other brush-making
hair

Horsehair waste, whether or not put up as a layer with or without supporting material

Waste of skins and other parts of birds, with their feathers or down, of feathers and parts
of feathers (whether or not with trimmed edges) and down, not further worked than
cleaned, disinfected or treated for preservation

Waste of bones and hom-cores, unworked, defatted, simply prepared (but not cut to
shape), treated with acid or degelatinized

Parings and other waste of leather or of composition leather, not suitable for the manufac-
ture of leather articles, excluding leather sludges
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M. OTHER WASTES

ex

ex

ex

(2 4

8908 00

0501 00
051191

2621

2618 00
2619 00
310320

2621 00

2621 00
2621 00

2836 50

2818 10

Vessels and other floating structures for breaking up, properly emptied of any cargo which
may have been classified as a dangerous substance or waste

Motor vehicle wrecks, drained of liquids

Waste of human hair

Fish waste

Anode butts of petroleum coke and/or bitumen

Flue gas desulphurisation (FGD) gypsum

Waste gypsum wallboard or plasterboard arising from the demolition of buildings
Coal fired power station fly ash, bottom ash and slag tap ()

Waste straw

Broken con.-ete

Spent catalvsts :

— Fluid «:talytic cracking (FCC) catalysts
— Precious metal bearing catalysts

— Transihor mcial catalysts

Deactivated fungus mycelum from penicillin production to be used as animal feed
Granulated slag arising from the manufacture of iron and steel
Slag ansing frem the manufacture of iron or steel (™)

Basic slag anisii.g trom tne manufacture of iron or steel for phosphate fertilizer and other
use

Slag from copper production, chemically stabilized, having a high iron content (above
20 %) and processed according to industrial specifications (e.g. DIN 4301 and DIN 8201)
mainly for construction and abrasive applications

Neutralized red mud from alut..na production

Spent activated carbon

Sulphur in solid form -
Limestone from the production of calcium cyanamide (having a pH less than 9)
Sodium, calcium potassium chlorides

Waste photograp: ic film base and waste photographic film not containing silver
Single use cameras without batteries

Carborundum

ummmnmmwummmmmmm.
suc

as a source of titanium dioxide and vansdium.

2bb



No L 30/26 Official Journal of the European Communities 6. 2 93

ANNEX I

AMBER LIST OF WASTES ()

ex 261900 Dross, scalings and other wastes from the manufacture of iron and steel ()

262019  Zinc ash and residues

262020 Lead ash and residues

262030 Copper ash and residues

262040  Aluminium ash and residues

2620 50 Vanadium ash and residues

262090 Ash and residue conuining metals or metal compounds not specified elsewhere
Kesidues from alumina production not specified elsewhere

2621 00 Other ash and residues, not specified elsewhere
Residues sarising from the combustion of municipal wastes

271390 Waste from the prr-° n/processing of petroleum coke and bitumen, excluding anode butts
Lead-acid batteries, whole or crushed
Waste oils unfit for their originally intended use
Waste oils/water, hydrocarbons/water mixtures, emulsions
Woastes from production, formulation and use of inks, dyes, pigments, paints, lacquers, vamish
Wastes frcm production, formulation and use of resins, latex, plasticizers, glues and adhesives

Wastes from production, formulation and use of reprographic and photographic chemicals
and processing materials not otherwise listed

Single use cameras with batteries

Wastes from non-cyanide-based systems which anse from surface treatment of metals and
plastics

Asphalt cement wastes
Phenols, phenol compounds including chloropheno!l in the form of liquids or sludges
Treated cork and wood wastes

Used batteries or accumulators. whole or crushed, other than lead-acid batteries, and waste
and scrap arising from the production of batteries and accumulators, not otherwise listed

ex 391590 Nitrocellulose
ex 700100 Glass from cathode-ray tubes and other activated glasses
ex 411000 Leather dust, ash, sludges and flours

ex 252921 Calcium fluoride sludge
Other inorganic fluorine compounds in the form of liquids or sludges
Zinc slags containing up to 18 weight percent zinc
Galvanic sludges
Liquors from the pickling of metals
Sands used in foundry operations
Thallium compounds
Polychlorinated naphtalenes
Ethers
Precious metal bearing residues in solid form which contain traces of inorganic cyanides
Hydrogen peroxide solutions
Triethylamine catalyst for setting foundry sands

indicative ‘ex’ identifies & specific item contined within the harmonized customs code heading.
listing includes ash, residue, slag, dross, skimming, scaling, dust, sludge and cake, unless a material is expressly lis-

Be

8
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ex 2804 80
ex 2805 40

Arsenic waste and residue

Mercury waste and residue
Precious metal ash, sludge, dust and other residues such as:

— Ash from incineration of printed circuit boards
— Film ash

Waste catslysts not on the green list .
Leaching residues from zinc processing, dusts and sludges such as jarosite, hematite, goethite,
etc.

Waste hydrates of aluminium
Waste alumina
Wastes that contain, consist of or are contaminated with any of the following :

—_ lnofganic Cyanides, excepting precious metal-bearing residues in solid form containing
traces or inorganic cyanides

— Organic cyanides

Wastes of an explosible nature, when not subject to specific other legislation
Wastes from the manufacture, formulation and use of wood preserving chemicals
Leaded petrol (gasoline) sludges

Used blasting grit

Chlorofluorocarbons

Halons

Fluff — light fraction from metal shredding

Thermal (heat transfer) fluids

Hydraulic fluids

Brake fluids

Antifreeze fluids

fon exchange resins

Wastes on the amber list which will be re-examined as a priority matter by the Review Mecha-

nism of the OECD
Organic phosphorous compounds
Non-halogenated solvents
Halogenated solvents

Halogenated or unhalogenated non-aqueous distillation residues arising from organic solvent
recovery operations

Liquid pig manure ; feces

Sewage sludge

Household wastes

Wastes from the production, formulation and use of biocides and phytopharmaceuticals
Wastes from the production and preparation of pharmaceutical products

Acidic solutions

Basic solutions

Surface active agents (surfactants)

Inorganic balide compounds, not specified elsewhere

Wastes from industrial pollution control devices for cleaning of industrial off-gases, not speci-
fied elsewhere

Gypsum asrising from chemical industry processes
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ANNEX IV

RED LIST OF WASTES

Wastes, substances and articles containing, consisting of or contaminated with polychlorinated bipheny!
(PCB) and/or polychlorinated terpheny! (PCT) and/or polybrominated biphenyl (PBB), including any other
polybrominated analogues of these compounds, at a concentration level of 50 mg/kg or more

Wastes that contain, consist of or are contaminated with any of the following :
— Any congenor of polychlorinated dibenzo-furan
— Any congenor of polychlorinated dibenzo-dioxin

Asbestos (dusts and fibres)

Ceramic based fibres similar to those of asbestos

Leaded anti-knock compound sludges

Wastes on the red list which will be re-examined as a priority matter by the Review Mechanism
of the OECD

Waste tarry residues (excluding asphalt cements) arising from refining, distillation and any pyrolitic treat-
ment

Peroxides other than hydrogen peroxide
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123 6%,

(Acts whose publication is not obligatory)

COUNCIL

COUNCIL DIRECTIVE 93/36/EEC
of 14 June 1993

coordinating procedures for the award of public supply contracts

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 100a
thereof,

Having regard to the proposal from the Commission (1),
In cooperation with the European Parliament (2),

Having rzgard of the opinion of the Economic and Social
Committee (3),

Whereas Council Directive 77/62/EEC of 21 December
1976 coordinating procedures for the award of public
supply contracts (4) has been amended on a number of
occasions; whereas, on the occasion of further

amendments, the said Directive should, for reasons of
clarity be recast;

ABELFENT {f AWK (HMROMANS {6 pastitidar 0 wfign the
&-;«:&:mm:,«&z<«&,«a:
M&&m&“ﬁv’w
Directive 93/37/EEC concerning the coordination of

(1) ©J No C 277, 26. 10. 1992, p. 1.
@ 03 No C 72, 15. 3. 1993, p. 73 and Decision of 26. . 1993
{not yet published in the Official Journal).
(3) O] No C 332, 16. 12. 1992, p. 72.
{4 Of No 1 13, 15. 1. 1977, p. 1. Directive as last amended by
Pirective 92/50/ /EEC (O] No L 209, 24. 7. 1992, p. 1).

procedures for the award of public works contracts () and
Council Directive 92/50/EEC of 18 June 1992, relating to
the coordination of procedures on the award of public
service contracts (°);

Whereas the alignments to be introduced relate, in
particular, to the introduction of the functional definition
of contracting authorities, the option of recourse to the
open or restricted procedure, the requirem=nt to justify the
refusal of candidates or tenderers, the rules for drawing up
reports on the execution of the different award procedures,
the conditions for referring to the common rules in the
technical field, publication and participation, clarifications
concerning award criteria and the introduction of the
Advisory Committee procedure;

Whereas it is also necessary to introduce some drafting
changes aimed at improving the clarity of existing
provisions;

Whereas the attainment of freedom of movement of goods
in respect of public supply contracts awarded in Member
Seates aa behalt ab the Stave, or regioaa) or dacat authacities
OF pther bodist povarnand by public 1aw antails not only the
EERUACE Gf CORTIRIBAT B QO K€ ETSCHRERER ¢
Rk rreakere S for b 55 oSl wede

s

Whereas such coordination should take into account as far
as possible the procedures and administrative practices in
force in each Member State;

(5) See p. 54 of this Official Journal.
() O No L 209, 24. 7. 1992, p. 1.
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Whereas the Community is a Party to the Agreement on
government procurement (1), hereinafter referred to as ‘the

GATT Agreement’;

Whereas Annex 1 to this Directive sets out the lists of
contracting authorities subject to the GATT Agreement;
whereas it is necessary to update this Annex in accordance
with amendments submitted by the Member States;

Whereas this Directive does not apply to certain supply
contracts which are awarded in the water, energy,
transport and telecommunication sectors covered by
Directive 90/531/EEC (2);

Whereas, without prejudice to the application of the
threshold set out for supply contracts subject to the GATT
Agreement, supply contracts of less than ECU 200 000
may be exempted frum competition as provided under this
Directive and it is appropriate to provide for their
exemption from coordination measures;

Whereas provision must be made for exceptional cases
where measures concerning the coordination of procedures
may not necessarily be applied, but whereas such cases
must be expressly limited;

Whereas the negotiated procedure should be considered to
be exceptional and therefore applicable only in limited
cases;

Whereas it is necessary to provide common rules in the
technical field which take account of the Community policy
on standards and specifications;

Whereas, to ensure development of effective competition in
the field of public contracts, it is necessary that contract
notices drawn up by the contracting authorities of Member
States be advertised throughout the Community; whereas
the information contained in these notices must enable
suppliers established in the Community to determine
whether the proposed contracts are of interest to them;
whereas, for this purpose, it is appropriate to give them
adequate information about the goods to be supplied and
the conditions attached to their supply; whereas, more
:particularly, in restricted procedures advertisement is
intended to enable suppliers of Member States to express
their interest in contracts by seeking from the contracting
authorities invitations to tender under the required
conditions;

(1) O] No L 71, 17. 3. 1980, p. 44 and OJ No L 345, 9. 12.
1987, p. 24,
@ O] No L 297, 29. 10. 1990, p. 1.

Whereas additional information concerning contracts
mus}, as is customary in Member States, be given in the
contract documents for each contract or else in an
equivalent document;

Whereas it is necessary to provide common rules for
participation in public supply contracts, including both
qualitative selection criteria and criteria for the award of
the contracts;

Whereas it would be appropriate to enable certain technical
conditions concerning notices and statistical reports
required by this Directive to be adapted in the light of
changing technical requirements; whereas Annex Il to this
Directive refers to a nomenclature, whereas the
Community may, as required, revise or replace its common
nomenclature and whereas it is necessary to make
provision for the possibility of adapting the reference made
to the nomenclature accordingly;

Whereas this Directive should not affect the obligations of
the Member States concerning the deadlines for
transposition into national law and for application
indicated in Annex V,

HAS ADOPTED THIS DIRECTIVE:

TITLE1

GENERAL PROVISIONS

Article 1

For the purpose of this Directive:

(a) ‘public supply contracts’ are contracts for pecuniary
interest concluded in writing involving the purchase,
lease rental or hire purchase, with or without option to
buy, of products between a supplier (a natural or legal
person) and one of the contracting authorities defined
in (b) below. The delivery of such products may in
addition include siting and installation operations;

(b) ‘contracting authorities’ shall be the State, regional or

local authorities, bodies governed by public law,

associations formed by one or several of such
authorities or bodies governed by public law;

—

‘a body governed by public law’ means any body:

— established for the specific purpose of meeting needs
in the general interest, not having an industrial or
commercial character, and

— having legal personality, and
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— financed, for the most part, by the State, or regional
or local authorities, or other bodies governed by
public law, or subject to management supervision
by those bodies, or having an administrative,
managerial or supervisory board, more than half of
whose members are appointed by the State, regional
or local authorities or by other bodies governed by
public law;

the lists of bodies or of categories of such bodies
governed by public law which fulfil the criteria
referred to in the second subparagraph are set out in
Annex | to Directive 93/37/EEC. These lists shall
be as exhaustive as possible and may be reviewed
in accordance with the procedure laid down in Arti-
cle 35 of Directive 93/37/EEC;

(c) a supplier who submits a tender shall be designated by
the term ‘tenderer’, and one who has sought an
invitation to take part in a restricted procedure by the
term ‘candidate’;

(d) ‘open procedures’ are those national procedures
whereby all interested suppliers may submit tenders;

(e) ‘restricted procedures’ are those national procedures
whereby only those suppliers.invited by the contracting
authorities may submit tenders;

(e) ‘negotiated procedures’ are those national procedures
whereby contracting authorities consult suppliers of
their choice and negotiate the terms of the contract with
one or more of them.

Article 2

1. This Directive shall not apply to:

{a) contracts awarded in the fields referred to in Articles 2,
7, 8 and 9 of Directive 90/531/EEC or fulfilling the
conditions in Article 6 (2) of that Directive;

(b) supply contracts which are declared secret or the
exccution of which must be accompanied by special
security measures in accordance with the laws,
regulations or administrative provisions in force in the
Member States concerned or when the protection of the
basic interests of the Member State’s security so
requires.

2. When a contracting authority within the meaning of
Article 1 (b) grants to a body other than a contracting
suthority — regardless of its legal status — special or
exclusive tights to engage in a public service activity, the
instrument granting this right shall stipulate that the
‘body in question must observe the principle of
.. nomediscrimination by nationality when awarding public
<= - -sispply contracts to third parties.

Article 3

Without prejudice to Articles 2, 4 and $ (1), this Directive

“shall apply to all products to which Article 1 (a) relates,

induding those covered by contracts awarded by
contracting authorities in the field of defence, except for
the products to which Article 223 (1) (b) of the EEC Treaty
applies.

Article 4

This Directive shall not apply to public supply contracts
governed by different procedural rules and awarded:

(a) in pursuance of an international agreement concluded
in conformity with the Treaty, between a Member State
and one or more non-member countries and covering
supplies intended for the joint implementation or
exploitation of a project by the signatory States; all
agreements shall be communicated to the Commission,
which may consult the Advisory Committee for Public
Contracrs set up by Decision 71/306/EEC (});

{b) to undertakings in a Member State or a non-member
country in pursuance of an international agreement
relating to the stationing of troops;

(c) pursuant to the particular procedure of an international
organization.

Article 5

1. (a) Titles II, Il and IV and Articles 6 and 7 shall apply
to public supply contracts:

— awarded by the contracting authorities relctica
to in Article 1 (b), including contracts awarded
by the contracting authorities listed in Annex |
in the field of defence in so far as the products
not covered by Annex II are concerned,
provided that the estimated value net of VAT is
not less than ECU 200 000,

— awarded by the contracting authorities listed in
Annex I and whose estimated value net of VAT
is not less than the threshold fixed pursuant to
the GATT Agreement; in the case of contracting
authorities in the field of defence, this shall
apply only to contracts involving products
covered by Annex II;

(1) O] No L 185, 16. 8. 1971, p. 15. Decision amended by

Decision 77/63/EEC (O) No L 13, 15. 1. 1977, p. 15. 232
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(b) this Directive shall apply to public supply contracts
for which the estimated value equals or exceeds the
threshold concerned at the time of publication of
the notice in accordance with Article 9 (2);

the value of the thresholds in national currencies
and the threshold of the GATT Agreement
expressed in ecus shall in principle be revised every
two years with effect from 1 January 1988. The
calculation of these values shall be based on the
average daily values of these currencies expressed in
ecus and of the ecu expressed in SDRs over the 24
months terminating on the last day of August
- immediately preceding the 1 January revision;

—

{c

the method of calculation laid down in the present
subparagraph shall be reviewed, on the
Commission’s, initiative, by the Advisory
Committee for Public Contracts, in principle two
years after its initial application;

(d) the threshold laid down in subparagraph (c) and the
value of the thresholds in national currencies and,
as regards the threshold fixed by the GATT
Agreement, its threshold expressed in ecus shall be
published in the Official Journal of the European
Communities at the beginning of the month of
November which follows the revision laid down in
the first part of subparagraph (c).

2. In the case of contracts for the lease, rental or hire
purchase of products, the basis for calculating the
estimated contract value shall be:

— in the case of fixed-term contracts, where their term is
12 months or less the total contract value for its
duration, or, where their term exceeds 12 months, its
total value including the estimated residual value;

— in the case of contracts for an indefinite period or in
cases where there is doubt as to the duration of the
contracts the monthly value multiplied by 48.

3. In the case of regular contracts or of contracts which
are to be renewed within a given time, the estimated
contract value shall be established on the basis of:

— ecither the actual aggregate value of similar contracts
concluded over the previous fiscal year or 12 months,
adjusted where possible, for anticipated changes in
quantity or value over the 12 months following the
initial contract;

-~ or the estimated aggregate value during the 12 months
following the first delivery or during the term of the
contract, where this is greater than 12 months.

The selection of the valuation method shall not be used
with the intention of avoiding the application of this
Directive.

4. If a proposed procurement of supplies of the same type
may lead to contracts being awarded at the same time in
separate parts, the estimated value of the total sum of these
parts must be taken as the basis for the application of
paragraphs 1 and 2.

5. In the case where a proposed procurement specifies
option clauses, the basis for calculating the estimated
contract value shall be the highest possible total of the
purchase, lease, rental, or hire-purchase permissible,
inclusive of the option clauses.

6. No procurement requirement for a given quantity of
supplies may be split up with the intention of avoiding the
application of this Directive.

Article 6

1. In awarding public supply contracts the contracting
authorities shall apply the procedures defined in Article 1
(d), (e) and (f), in the cases set out below.

2. The contracting authorities may award their supply
contracts by negotiated procedure in the case of irregular
tenders in response to an open or restricted procedure or in
the case of tenders which are unacceptable under national
provisions that are in accordance with provisions of
Title IV, in su far as the original terms for the contract are
not substantially altered. The contracting authorities shall
in these cases publish a tender notice unless they include in
such negotiated procedures all the enterprises satisfying the
criteria of Articles 20 to 24 which, during the prior open or
restricted procedure, have submitted tenders in accordance
with the formal requirements of the tendering procedure.

3. The contracting authorities may award their supply
contracts by negotiated procedure without prior
publication of a tender notice, in the following cases:

(a) in the absence of tenders or appropriate tenders in
response to an open or restricted procedure insofar as
the original terms of the contract are not substantially
altered and provided that a report is communicated to
the Commission;

(b) when the products involved are manufactured purely
for the purpose of research, experiment, study or
development, this provision does not extend to quantity
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production to establish commercial viability or to
recover research and development costs;

(c) when, for technical or artistic reasons, or for reasons
connected with protection of exclusive rights, the
products supplied may be manufactured or delivered
only by a particular supplier;

(d) in so far as is strictly necessary when, for reasons of
extreme urgency brought about by events unforeseeable
by the contracting authorities in question, the time limit
laid down for the open, restricted or negotiated
procedures referred to in paragraph 2 cannot be kept.
The circumstances invoked to justify extreme urgency
must not in any event be attributable to the contracting
authorities;

(e) for additional deliverers by the original supplier which
are intended either as a partial replacement of normal
supplies or installations or as the extension of existing
supplies or installations where a change of supplier
would oblige the contracting authority to acquire
material having different technical characteristics which
would result in incompatibility or disproportionate
technical difficulties in operation and maintenance. The
length of such contracts as well as that of recurrent
contracts may, as a general rule, not exceed three
years. -

4. In all other cases, the contracting authorities shall
award their supply contracts by the open procedure or by
the restricted procedure.

Article 7

1. The contracting authority shall, within 15 days of the
date on which the request is received, inform any
eliminated candidate or tenderer who so requests of the
reasons of rejection of his application or his tender, and, in
the case of a tender, the name of the successful tenderer.

2. The contracting authority shall inform candidates or
tenderers who so request of the grounds on which it
decided not to award a contract in respect of which a prior
call for competition was made, or to recommence the
procedure. It shall also inform the Office for Official
Publications of the European Communities of that
decision.

3. For-each contract awarded the contracting authorities
shall draw up a written report which shall include at least
the following:

.= the name and address of the contracting authority, the
subject and value of the contract.

~ the-names of the ¢andidates or tenderers admitted and
the-reasons for their selection,

— the names of the candidates or tenderers rejected and
the reasons for their rejection,

— the name of the successful tenderer and the reasons for
his tender having been selected and, if known, any
share of the contract the successful tenderer may intend
to subcontract to a third party,

— for negotiated procedures, the circumstan_es referred to
in Article 6 which justify the use of these procedures.

This report, or the main features of it, shall be
communicated to the Commission at its request.

TITLE Il
COMMON RULES IN THE TECHNICAL FIELD

Article 8

1. The technical specifications defined in Annex Il shall
be given in the general or contractual documents relating to
each contract.

2. Without prejudice to the legally binding national
technical rules, in so far as these are compatible with
Community law, the technical specifications mentioned n
paragraph 1 shall be defined by the contracting authontes
by reference to national standards implementing European
standards, or by reference to European technical approvals
or by reference to common technical specifications.

3. A contracting authority may depart from paragraph 2
if:

(a) the standards, European technical approvals or
common technical specifications do not include any
provision for establishing conformity or technical
means do not exist for establishing satisfactorily the
conformity of a product to these standards, European
technical approvals or common technical
specifications;

(b) the application of paragraph 2 would prejudice the
application of Council Directive 86/361/EEC of 24
July 1986 on the initial stage of the mutual recognition
of type approval for telecommunications terminal
equipment (!) or Council Decision 87/95/EEC of
22 December 1986 on standardization in the field of
information technology and telecommunications (2) or
other Community instruments in specific service or
product areas;

(1) O No L 217, 5. 8. 1986, p. 21. Directive as amended by
Directive 91/263/EEC (O] No L 128, 23. 5§ 1991, p. 1).
(2) OJ No L 36, 7. 2. 1987, p. 31. ' 23y
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(c) use of these standards, European technical approvals or
common technical specifications would oblige the
contracting authority to acquire supplies incompatible
with equipment aiready in use or would entail
disproportionate costs or disproportionate technical
difficulties, but only as part of a clearly defined and
recorded strategy with a view to change-over, within a
given period, to European standards, European
technical  approvals or common technical
specifications;

(d) the project concerned is of a genuinely innovative
nature for which use of existing European standards,
European technical approvals or common technical
specifications would not be appropriate.

4. Contracting authorities invoking paragraph 3 shall
record, wherever possible, the reasons for doing so in the
tender notice published in the Official Journal of the
European Communities or in the contract documents and
in all cases shall record these reasons in their internal
documentation and shall supply such information on
request to Member States and to the Commission.

5. In the absence of European standards, European
technical approvals or common technical specifications, the
technical specifications:

(a) shall be defined by reference to the national technical
specitications recognized as complying with the basic
rcquirements listed in the Community directives on
technical harmonization, in accordance with the
procedures laid down in those directives, and in
particular in accordance with the procedures laid down
in Directive 89/106/EEC (1);

(b) may be defined by reference to national technical
specifications relating to design and method of
calculation and execution of works and use of
materials;

{c) may be defined by reference to other documents. In this
case, it is appropriate to make reference in order of
preference to:

(i) national standards implementing international
standards accepted by the country of the
contracting authority;

(ii) other national standards and national technical
approvals of the country of the contracting
authority;

(iii) any other standard.

6. Unless such specifications are justified by the subject of
the contract, Member States shall prohibit the introduction
into the contractual clauses relating to a given contract of

{1 OJ No L 40, 11, 2. 1989, p. 12.

technical specifications which mention goods of specific
make or source or of a particular process and which
therefore favour or ehiminate certain suppliers or products.
In particular, the indication of trade marks, patents, types

or of a specific origin or production shall be prohibited.

However, if such indication is accompanied by the works
‘or equivalent’ it shall be authorized in cases where the
contracting authorities are unable to give a description of
the subject of the contract using specifications which are
sufficiently precise and fully intelligible to all parties
concerned.

TITLE I

COMMON ADVERTISING RULES

Article 9

1. The contracting authorities shall make known, as soon
as possible after the beginning of their budgetary year, by
means of an indicative notice, the total procurement by
product area which they envisage awarding during the
subsequent 12 months where the total estimated value,
taking into account the provisions of Article S, is equal to
or greater than ECU 750 000.

The product area shall be established by the contracting
authorities by means of reference to the nomenclature
‘Classification of Products According to Activities (CPA)".
The Commission shall determine the conditions of
reference in the notice to particular positions of the
nomenclature in accordance with the procedure laid down
in Article 32 (2).

2. Contracting authorities who wish to award a public
supply contract by open, restricted or negotiated procedure
in the cases referred to in Article 6 (2), shall make known
their intention by means of a notice.

3. Contracting authorities who have awarded a contract
shall make known the result by means of a notice.
However, certain information on the contract award may,
in certain cases, not be published where release of such
information would impede law enforcement or otherwise
be contrary to the public interest, would prejudice the
legitimate commercial interests of particular enterprises,
public or private, or might prejudice fair competition
between suppliers.

4. The notices shall be drawn up in accordance with the
models given in Annex IV and shall specify the information
requested in those models. The contracting authorities may
nat require any conditions other than those specified in
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Article 22 and 23 when requesting information concerning
the economic and technical standards which they require of
suppliers for their selection (Section 11 of Annex IV B,
Section 9 of Annex IV C and Section 8 of Annex IV D).

S. The contracting authorities shall send the norices as
rapidly as possible and by the most appropriate channels to
the Office for Official Publications of the European
Communities. In the case of the accelerated procedure
referred to in Article 12, the notice shall be sent by telex,
telegram or telefax.

The notice referred to in paragraph 1 shall be sent as soon
as possible after the beginning of each budgetary year.

The notice referred to in paragraph 3 shall be sent at the
latest 48 days after the award of the contract in question.

6. The notices referred to in paragraphs 1 and 3 shall be
published in full in the Official Journal of the European
Communities and in the TED data bank in the official
languages of the Communities, the text in the original
language alone being authentic.

7. The notice referred to in paragraph 2 shall be published
in full in the Official Journal of the European Communities
and in the TED data bank in their original language. A
summary of the important elements of each notice shall be
published in the official languages of the Communities, the
text in the original language alone being authentic.

8. The Office for Official Publications of the European
Communities shall publish the notices not later than 12
days after their dispatch. In the case of the accelerated
procedure referred to in Article 12, this period shall be
reduced to five days.

9. The notices shall not be published in the Official
Journals or in the press of the country of the contracting
authority before the date of dispatch to the Office for
Official Publications of the European Communities; they
shall mention that date. They shall not contain information
other than that published in the Official Journal of the
European Communities.

10. The contracting authorities must be able to supply
proof of the date of dispatch.

11. The cost of publication of the notices in the Official
Journal-of the European Communities shall be borne by the
‘Communities. The length of the notice shall not be greater
-than-one-page of the-Journal, or approximately 650 words.
Each edition of the Journal containing one or more notices

shall reproduce the model notice or notices on which the
published notice or notices are based.

Article 10

1. In open procedures the time limit for the receipt of
tenders, fixed by the contracting authorities, shall not be
less than 52 days from the date of dispatch of the notice.

2. Provided they have been requested in good time, the
contract documents and supporting documents must be
sent to the suppliers by the contracting authorities or
competent departments within six days of receiving their
application.

3. Provided it has been requested in good time, additional
information relating to the contract documents shall be
supplied by the contracting not later than six days before
the final date fixed for receipt of tenders.

4. Where the contract documents, supporting documents
or additional information are too bulky to be supplied
within the time limits laid down in paragraph 2 or 3 or
where tenders can be made only after a visit to the site or
after on-the-spot inspection of the documents supporting
the contract documents, the time limit laid down in
paragraph 1 shall be extended accordingly.

Article 11

1. In restricted procedures and negotiated procedures as
described in Article 6 (2), the time limit for receipt of
requests to participate fixed by the contracting authorities
shall not be less than 37 days from the date of dispatch of
the notice.

2. The contracting authorities shall simultaneously and in
writing invite the selected candidates to submit their
tenders. The letter of invitation shall be accompanied by
the contract documents and supporting documents. It shall
include at least the following information:

(a) where appropriate, the address of the service from
which the contract documents and supporting
documents can be requested and the final date for
making such a request; also the amount and terms of
payment of any sum to be paid for such documents;

(b) the final date for receipt of tenders, the address to
which they must be sent and the language or languages
in which they must be drawn‘up;

(c) a reference to the contract notice published;

(d) an indication of any documents to be annexed, either to
support the verifiable statements furnished by the
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candidate in accordance with Article 9 (4), or to
supplement the information provided for in that
Article under the same conditions as those laid down in
Articles 22 and 23;

(e) the criteria for the award of the contract if these are not
given in the notice.

3. In restricted procedures, the time limit receipt of
tenders fixed by the contracting authorities may not be less
than 40 days from the date of dispatch of the written
invitation.

4. Requests to participate in procedures for the award of
contracts may be made by letter, by telegram, telex, telefax
or by telephone. If by one of the last four, they must be
confirmed by letter dispatched before the end of the period
laid down in paragraph 1.

5. Provided it has been requested in good time, additional
information relating to the contract documents must be
supplied by the contracting authorities not later than six
days before the final date fixed for receipt of tenders.

6. Where tenders can be made only after a visit to the site
or after on-the-spot inspection of the documents supporting
the contract documents, the time limit laid down in
paragraph 3 shall be extended accordingly.

Article 12

1. In cases where urgency renders impracticable the time
limits laid down in Article 11, the contracting authorities
may fix the following time limits:

(a) a time limit for the receipt of requests to participate
which shall not be less than 15 days from the date of
dispatch of the notice;

(b) a time limit for the receipt of tenders which shall not be
less than 10 days from the date of the invitation to
tender.

2. Provided it has been requested in good time, additional
information relating to the contract documents must be
supplied by the contracting authorities not less than four
days before the final date fixed for the receipt of tenders.

3. Requests for participation in contracts and invitations
to tender must be made by tlie most rapid means of
communication possible. When requests to participate are

made by telegram, telex, telefax or telephone, they must be
confirmed by letter dispatched before the expiry of the time
limit referred to in paragraph 1.

Article 13

Contracting authorities may arrange for the publication in
the Official Journal of the European Communities of
notices announcing public supply contracts which are not
subject to the publication requiretnent laid down in this
Directive.

Article 14

The conditions for the drawing up, transmission, receipt,
translation, collection and distribution of the notices
referred to in Article 9 and of the statistical reports
provided for in Article 31 as well as the nomenclature
provided for in Article 9 and in Annexes Il and IV may be
modified in accordance with the procedure laid down in
Article 32 (2). The conditions for referring in the notices to
particular positions in the nomenclature may be determined
pursuant to the same procedure.

TITLE IV

Chupter 1 _

Common rules on participation

Article 15

1. Contracts shall he awarded on the basis for the criteria
laid down in Chapter 3 of this Title, taking into account
Article 16, after the suitability of the suppliers not excluded
under Article 20 has been checked by the contracting
authorities in accordance with the criteria of economic and
financial standing and of technical capacity referred to in
Articles 22, 23 and 24.

2. The contracting authorities shall respect fully the
confidential nature of any information furnished by the
suppliers.

Article 16

1. Where the criterion for the award of the contract is that
of the most economically advantageous tender, contracting
authorities may take account of variants which are
submitted by a tenderer and meet the minimum
specifications required by the contracting authorities.

The contracting authorities shall state in the contract
documents the minimum specifications to be respected by
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the variants and any specific requirements for their
presentation. They sha!l indicate in the tender notice if
variants are not permitted.

Contracting authorities may not reject the submission of a
variant of the sole grounds that it has been drawn up with
technical specifications defined by reference to national
standards transposing European standards, t« European
technical approvals or to common technical specifications
referred to in Article 8 (2), or again by reference to national
technical specifications to in Article 8 (5) (a) and (b).

2. Contracting authorities which have admitted variants
pursuant to paragraph 1 may not reject a variant on the
sole grounds that it would lead, if successful, to a service
contract rather than a public supply contract within the
meaning of this Directive.

Article 17

In the contract documents, the contracting authority may
ask the tenderer to indicate in his tender any share of the
contract he may intend to subcontract to third parties.

This indication shall be without prejudice to the question
of the principal supplier’s liability.

Article 18

Tenders may be submitted by groups of suppliers. These
groups may not be required to assume a specific legal form
in order to submit the tender; however, the group selected
may be required to do so when it has been awarded the
contract, to the extent that this change is necessary for the
satisfactory performance of the contract.

Article 19

1. In restricted and negotiated procedures the contracting
authorities shall, on the basis of information given relating
to the supplier’s personal position as well as to the
information and formalities necessary for the evaluation of
the minimum conditions of an economic and technical
nature to be fulfilled by him, select from among the
candidates with the qualifications required by Articles 20

to 24 those whom they will invite to submit a tender or to

negotiate.

2. ‘Where the contracting authorities award a contact by
testricted procedure, they may prescribe the range within
which-the nustiber of suppliers which they intend to invite
will fall. 1n this case the range shall be indicated in the
contract notice. The range shdll be deterntined in the light

of the nature of the goods to be supplied. The range must
number at least five suppliers and may be up o 20.

In any event, the number of candidates invited to tender
shall be sufficient to ensure genuine competition.

3. Where the contracting authorities award a contract by
negotiated procedure as referred to in Article 6 (2), the
number of candidates admitted to negotiate may not be less
than three provided that there is a sufficient number of
suitable candidates.

4. Each Member State shall ensure that contracting
authorities 1ssue invitations without discrimination to those
nationals of other Member States who satisfy the necessary
requirements and under the same conditions as to its own
nationals.

Chapter 2

Criteria for qualitative sclection

Article 20

1. Any supplier may be excluded from participation in the
contract who:

(a) is bankrupt or is being wound up, whose affairs are
being administered by the court, who has entered into
an arrangement with creditors, who has suspended
business activities or who is any analogous situation
arising from a similar procedure under national laws
and regulations;

(b) is the subject of proceedings for a declaration of
bankruptcy, for an order for compulsory winding up or
administration by the court or for an arrangement with
creditors or of any other similar proceedings under
national laws and regulations;

(c) has been convicted of an offence concerning his
professional conduct by a judgment which has the force
of res judicata;

(d) has been guilty of grave professional misconduct
proven by any means which the contracting authorities
can justify;

(e) has not fulfilled obligations relating to the payment of
social security contributions in accordance with the
legal provisions of the country in which he is
established or with those of the country of the
contracting authority;

(f) has not fulfilled obligations relating to the payment of
taxes in accordance with the legal provisions of the
country in which he is established or those of the
country of the contracting authority; 272
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(g) is guilty of serious misrepresentation in supplying the
information required under this Chapter.

2. Where the contracting authority requires to the
supplier proof that none of the cases quoted in (a), (b), (c),
(e) or (f) of paragraph 1 applies to him, it shall accept as
sufficient evidence:

— for points (a), (b) or (c), the production of an extract
from the ‘judicial record’ or, failing this, of an
equivalent document issued by a competent judicial or
administrative authority in the country of origin in the
country whence that person comes showing that these
requirements have been met,

— for points (e) or (f), a certificate issued by the
competent authority in the Member State concerned.

3. Where the country in question does not issue the
documents or certificates referred to in paragraph 2 or
where these do not cover all the cases quoted in (a), (b) or
(c) of paragraph 1, they may be replaced by a declaration
on oath or, in Member States where there is no provision
for declarations on oath, by a solemn declaration made by
the person concerned before a competent judicial or
administrative authority, a notary or a competent
professional or trade body, in the country of origin in the
country whence that person comes.

4. Member States shall designate the authorities and
bodies competent to issue the documents, certificates or
declarations referred to in paragraphs 2 and 3 and shall
forthwith inform the other Member States and the
Commission thereof.

Article 21

1. Any supplier wishing to take part in a public supply
contract may be requested to prove his enrolment, as
prescribed in his country of establishment, in one of the
professional or trade registers or to provide a declaration
on oath or certificate as described in paragraph 2 below.

2. The relevant professional and trade registers or
declarations or certificates are:
— in Belgium: ‘Registre du commerce/Handelsregister’,

— in Denmark: ‘Aktieselskabsregistret’,
‘Foreningsregistret” and ‘Handelsregistret’,

— in Germany: ‘Handelsregister’ and ‘Handwerksrolle’,

— in Greece: ‘Bloteyvikd fi Biounyavikd f Eunopixéd
Empsinthpio’,

— in Spain: ‘Registro Mercantil’ or, in the case of
non-registered individuals, a certificate stating that the
person concerned has declared on oath that he is
engaged in the profession in question,

— in France: ‘Registre du commerce’ and ‘répertoire des
métiers’,

— in haly: ‘Registro della Camera di commercio,
_ industria, agricoltura e artigianato’, and ‘Registro delle
Commissioni provinciali per I'artigianato’,

— in Luxembourg: ‘Registre aux firmes’ and ‘Réle de la
chambre des méters’,

— in the Netherlands: ‘Handelsregister’,
— in Portugal: ‘Registo Nacional das Pessoas Colectivas’,

— in the United Kingdom and Ireland, the supplier may be
requested to provide a certificate from the Registrar of
Companies or the Regisirar of Friendly Societies, that
he is certified as incorporated or registered or, if he is
not so certified, a certificate stating that the person
concerned has declared on oath that he is engaged in
the profession in question in the country in which he is
established in a specific place under a given business
name and under a specific trading name.

Article 22

1. Evidence of the supplier's financial and economic
standing may, as a general rule, be furnished by one or
more of the following references:

(a) appropriate statements from bankers:

{b) the presentation of the supplier’s balance-sheets or
extracts from the balance-sheets, where publication of
the balance-sheet is required under the law of the
country in which the supplier is established;

{c) a statement of the supplier’s overall turnover and its
turnover in respect of the products to which the
contract relates for the three previous financial years.

2. The contracting authorities shall specify in the notice
or in the invitation to tender which reference or references
mentioned in paragraph | they have chosen and which
references other than those mentioned under paragraph 1
are to be produced.

3. If, for any valid reason, the supplier is unable to
provide the references requested by the contracting
authority, he may prove his economic and financial
standing by any other document which the contracting
authority considers appropriate.

Article 23

1. Evidence of the supplier’s technical capacity may be
furnished by one or more of the following means according
to the nature, quantity and purpose of the products to be
supplied:

(a) alist of the principal deliveries effected in the past three
years, with the sums, dates and recipients, public or

private, involved: 279
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— where effected to public authorities, evidence to be
in the form of certificates issued or countersigned by
the competent authority;

— where effected to private purchasers, delivery to be
certified by the purchaser or, failing this, simply
declared by the supplier to have been effected;

(b) a description of the supplier’s technical facilities, its
measures for ensuring quality and its study and research
facilities;

(c) indication of the technicians or technical bodies
involved, whether or not belonging directly to the
supplier, especially those responsible for quality
control;

4) samples, description and/or photographs of the
products to be supplied, the authenticity of which must
be certified if the contracting authority so requests;

(e) certificates drawn up by official quality control
institutes or agencies of recognized competence
attesting conformity to certain specifications or
standards of products clearly identified by references to
specifications or standards;

(f) where -*.c products to be supplied are complex or,
exceptionally, are required for a special purpose, a
check carried out by the contracting authorities or on
their behalf by a competent official body of the country
in which the supplier is established, subject to that
body’s agreement, on the production capacities of the
supplier and if necessary on his study and research
facilities and quality control measures.

2. The contracting authority shall specify, in the notice or
in the invitation to tender, which references it wishes to
receive,

3. The extent of the information referred to in Article 22
and in paragraph 1 and 2 of this Article must be confined
to the subject of the contract; the contracting authority
shall take into consideration the legitimate interests of the
suppliers as regards the protection of their technical or
trade secrets.

Article 24

Within the limits of Articles 20 to 23 the contracting
authority may invite the suppliers o supplement the
certificates and docuiments submitted or to clarify them.

Article 25

1. Member States who have official lists of recognized
suppliers must adapt them to the provisions of points (a) to
(d) and (g) of Article 20 (1) and of Articles 21, 22 and
23.

2. Suppliers registered in the official lists may, for each
contract, submit to the contracting authority a certificate of
registration issued by the competent authority. This
certificate shall state the reference which enabled them to
be registered in the list and the classification given in that
list.

3. Centified registration in official lists of suppliers by the
competent bodies shall, for the contracting authorities of
other Member States, constitute a presumption of
suitability corresponding to the suppliers classification only
as regards Article 20 (1) (a) to (d) and (g), Article 21,
Article 22 (1) (b) (e) Article 23 (1) (a).

Information which can be deduced from registration in
official lists may not be questioned. However, with regard
to the payment of social security contributions, an
additional certificate may be required of any registered
suppliers whenever a contract is offered.

The contracting authorities of other Member States shall
apply the first and second subparagraph only in favour of
suppliers established in the Member_States holding the
official list.

4. For the registration of suppliers of other Member States
in an official list, no further proof or statements can be
required other than those requested of national suppliers
and, in any event, only those provided for under Articles
20 to 23.

5. Member States holding an official list shall
communicate the address of the body to which requests for
registration may be made to other Member States and to
the Commission which shall ensure distribution.

Chapter 3

Criteria for the award of contracts

Article 26

1. The criteria on which the contracting authority shall
base the award of contracts shall be:

(a) either the lowest price only; 230

(b) or, when award is made to the most economically
advantageous tender, various criteria according to the
contract in question: ¢. g. price, delivery date, running
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costs, cost-effectiveness, quality, aesthetic and
functional characteristics, technical merit, after-sales
service and technical assistance.

2. In the case referred to in point (b) of paragraph 1, the
contracting authority shall state in the contract documents
or in the contract notice all the criteria they intend to apply
to the award, where possible in descending order of
importance.

Article 27

If, for a given contract, tenders appear to be abnormally
low in relation to the goods to be supplied, the contracting
authority shall, before it may reject those tenders, request
in writing details of the constituent elements of the tender
which it considers relevant and shall verify those
constituent elements taking account of the explanations
received.

The contracting authority may take into consideration
explanations relating to the economics of the
manufacturing process, or to the technical solutions
chosen, or to the exceptionally favourable conditions
available to the tenderer for the supply of the goods, or to
the originality of the suppliers proposed by the tenderer.

If the documents relating to the contract provide for its
award at the lowest price tendered, the contracting
authority must communicate to the Commission the
rejection of tenders which it considers to be too low.

TITLE V

FINAL PROVISIONS

Article 28

For the purposes of the award of public contracts by the
contracting authorities referred to in Annex 1, and, to the
extent that rectifications, modifications or amendments
have been made thereto, by their successor authorities,
Member States shall apply in their relations conditions as
favourable as those which they grant to third countries in
implementation of the GATT Agreement, in particular
those in Articles V and VI of that Agreement, on the
testricted procedure, information and review. The Member
States shall to this end consult each other within the
Advisory Committee for Public Contracts on the measures
to be taken pursuant to the Agreement.

Article 29

1. The Commission shall examine the application of this
Directive in consultation with the Advisory Committee for
Public Contracts and where appropriate shall submit new

proposals to the Council with the aim in particular of
harmonizing the measures taken by the Member States for
the implementation of this Directive.

2. The Commission shall review this Directive and any
new measures which may be adopted by virtue of
paragraph 1, having regard to the results of the further
negotiations provided for in Article IX (6) of the GATT
Agreement and shall, if necessary, submit appropriate
proposals to the Council.

3. The Commission shall update Annex | on the basis of
any rectifications, modifications or amendments referred to
in Article 28 and shall have the updated version published
in the Official Journal of the European Communities.

Article 30

The calculation of time limits shall be made in accordance
with Council Regulation (EEC, Euratom) No 1182/71 of
3 June 1971 determining the rules applicable to periods,
dates and time limits (1),

Article 31

1. In order to permit assessment of the results of applying
this Directive, Member States shall forward to the
Commission a statistical report relative to supply contract
awards:

(a) not later than 31 October of each year for the preceding
year in respect of the contracting authorities listed in
Annex [;

(b) not later than 31 October 1991 and for the Hellenic
Republic, the Kingdom of Spain and the Portuguese
Republic 31 October 1995 and thereafter 31 October
of each second year for the preceding year in respect of
the other contracting authorities within the meaning of
Article 1.

2. The statistical report shall detail at least:

(a) the number and value of contracts awarded by each
contracting authority above the threshold and, in the
case of contracting authorities mentioned in Annex I,
the value below the threshold;

(b) the number and value of contracts awarded by each
contracting authority above the threshold, subdivided
by procedure, product and the nationality of the
supplier to whom the contract has been awarded, and
in the case of negotiated procedures, subdivided in
accordance with Article 6, listing the number and value

2834

(1) O] NoL 124, 8. 6. 1971, p. 1.
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of the contracts awarded to each Member State and to
third countries, and in the case of contracting
authorities referred to in Annex I, the number and
value of the contracts awarded to each signatory to the

GATT Agreement.

3. The Commission shall determine in accordance with
the procedure laid down in Article 32 (2) the nature of any
additional statistical information, which is required in
accordance with this Directive.

Article 32

1. The Commission shall be assisted by the Advisory
Committee for Public Contracts set up by Decision
71/306/EEC.

2. Where reference is made to the procedure laid down in
this paragraph, the representative of the Commission shall
submit to the Committee a draft of the measures to be
taken. The Committee shall deliver its opinion on the draft
within a time limit which the chairman may lay down
according to the urgency of the matter, if necessary by
taking a vote.

The opinion shall be recorded in the minutes; in addition,
each Member State shall have the right to ask to have its
position recorded in the minutes.

The Commission shall take the utmost account to the
opinion delivered by the Committee. It shall inform the
Committee of the manner in which its opinion has been
taken into account.

3. The Committee mentioned in paragraph 1 shall
examine, on the initiative of the Commission or at the
request of a Member State, any question relating to the
application of this Directive.

Article 33

Directive 77/62/EEC (') is hereby repealed. without
prejudice to the obligation of the Member States

" concerning the deadlines for transposition inco nationa; law

and for application indicated in Annex V.,

References to the repealed Directives shall be construed as
reference to this Directive and should be read in accordance
with the correlation table set out in Annex VL.

Article 34

1. Member States shall bring into force the laws,
regulations and administrative provisions necessary to
comply with this Directive before 14 June 1994. They shall
immediately inform the Commission thereof.

When Member States adopt these measures, they shall
contain a reference to this Directive or shall be
accompanied by such reference on the occasion of their
official publication. The methods for making such a
reference shall be laid down by the Member States.

2. Member States shall communicate to the Commission
the texts of the main provisions of national law which they
adopt in the field governed by this Directive.

Article 35

This Directive is addressed to the Member States.

Done at Luxembourg, 14 June 1993.

For the Council
The President
J. TROJBORG

{1) Including the provisions which amended this Directive,

namely:

— Directive 80/767/EEC (O] No L 215, 18. 8. 1980,
p. 1),

~— Directive 88/295/EEC (O) No L 127, 20. 5. 1988,
p. 1),

— Article 35 (1) of Directive 90/531/EEC (O] No L 297,
29. 10. 1990, p. 1),

— Article 42 (1) of Directive 92/50/EEC {Of No L 209,
24.7.1992, p. 1).

222
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ANNEX I

LIST OF CONTRACTING AUTHORITIES SUBJECT TO THE GATT AGREEMENT
ON GOVERNMENT PROCUREMENT

BELGIUM

A. L'Ecat, exception faite pour les marchés passés dans le cadre de
coopération au développement qui, en vertu d’accords inter-
nationaux conclus avec des pays tiers et se rapportant i la
passation de marchés, sont soumis 3 d'autres dispositions,
incompatibles avec les dispositions du présent arrété (1):

- la Régie des postes (2),
— la Régie des batiments;

— le Fonds des routes.

B. Le Fonds général des batiments scolaires de I'Etat

Le Fonds de construction d'institutions hospitalieres et
médico-sociales

La Sociéeé nationale terrienne
L'Office national de sécurité sociale

L'Institut national d’assurances sociales pour travailleurs
indépendants

L'Institut national d’assurance maladie-invalidité
L'Institut national de crédit agricole

L'Office national des pensions

L’Office central de crédit hypothécaire

L’Office national du ducroire

La Caisse auxiliaire d’assurance maladie-invalidité
Le Fonds des maladies prufessionnelles

La Caisse nationale de crédit professionnel

L’Office national des débouchés agricoles et horticoles

L'Office national du lait et de ses dérivés
L'Office national de I'emploi

Régic des voies aériennes

{8y Non-warlike materials contained in Annex 1.
{2} Posul business only.

De Staat, met uitzondering van de opdrachten inzake
ontwikkelingssamenwerking die, krachtens internationale
overeenkomsten met derde landen inzake het plaatsen van
opdrachten, andere bepalingen behelzen die niet verenigbaar
zijn met de bepalingen van dit besluit (1):

— de Regie der Posterijen (2);
— de Regie der Gebouwen;
— het Wegenfonds

Het Algemeen Gebouwenfonds voor de rijksscholen

Het Fonds voor de bouw van ziekenhuizen en medisch-sociale
inrichtingen

De Nationale Landmaatschappij
De Rijksdienst voor sociale zekerheid

Het Rijksinstituut voor de sociale verzekeringen der
zelfstandigen

Het Rijksinstituut voor ziekte- en invaliditeitsverzekering
Het Nationaal Instituut voor landbouwkrediet

De Rijksdienst voor pensioenen

Het Centraal Bureau voor hypothecair krediet

De Nationale Delcrederedienst

De Hulpkas voor ziekte- en invaliditeitsverzekering

Het Fonds voor de beroepsziekten

De Nationale Kas voor beroepskrediet

De Nationale Dienst voor afzet van land- en tuinbouw-
produkten

De Nationale Zuiveldienst
De Rijksdienst voor arbeidsvoorziening

De Regie der Luchtwegen

282
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DENMARK

1. Statsministeriet -t departementer

2. Arbejdsministeriet — fem direktorater og institutioner

3. Udenrigsministeriet .
(tre departementer)

4. Boligministeriet — fem direkeorater og institutioner

5. Energiministeriet — é direktorat og Forsegsanlzg Rise

6. Finansministeriet — fire direktorater og institutioner inklusive
(to departementer) Dircktoratet for Statens Indkeb

— fem andre institutioner

7. Ministeriet for Skatter og Afgifter - — fem direktorater og institutioner
(to departementer)

8. Fiskeriministeriet — fire institutioner

9. Industriministeriet — ni direktorater og institutioner
(Fulde navn: Ministeriet for Industri, Handel,
Hindvark og Skibsfart)

10. Indenrigsministeriet — Civilforsvarsstyrelsen

— ¢t direktoratet
11. Justitsministeriet — Rigspolitichefen
— fem andre direktorater og institutioner

12. Kirkeministeriet

13. Landbrugsministeriet — 19 direktorater og institutioner

14. Miljeministeriet — fem direktorater

15. Kultur- og Kommunikationsministeriet (!) i tre direktorater og adskillige statsejede museer og
hojere uddannelsesinstitutioner

16. Socialministeriet — fire direktorater

17. Undervisningsministeriet — seks direktorater

— 12 universiteter og andre hojere lzreanstalter

18. Okonomiministeriet
(tre departementer)

19. Ministeriet for Offentlige Arbejder (2) — statshavne og statslufthavne
— fire direktorater og adskillige institutioner
20. Forsvarsministeriet (3)

21. Sundhedsministeriet — adskillige  institutioner  inklusive  Statens
Seruminstitut og Rigshospitalet

(1) With the exception od telecomimunications services of the ‘Post- og Telegrafvaesenet'.
(3) With the exception of the ‘Danske Statsbaner'.
(%) Non-waslike materials contained in Aanex II. 2$L(
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NB: According to existing national obligations, the entities contained in this list must, in conformity with
special procedures, award contracts to certain groups in order to remove difficulties caused by the last

© BN AW N =

FEDERAL REPUBLIC OF GERMANY

Auswirtiges Amt

Bundesministerium fiir Arbeit und Sozialordnung
Bundesministerium fiir Bildung und Wissenschaft
Bundesministerium fiisr Erndhrung, Landwirtschaft und Forsten
Bundesminis.terium der Finanzen

Bundesministerium fisr Forschung und Technologic
Bundesministerium des Inneren (nur ziviles Material)
Bundesministerium fiir Gesundheit

Bundesministerium fiir Fraven und Jugend

Bundesministerium fiir Familie und Senioren

. Bundesministerium der Justiz

. Bundesministerium fiir Raumordnung, Bauwesen und Stidtebau
. Bundesministerium fiir Post- und Telekommunikation (})

. Bundesministerium fiir Wirtschaft

. Bundesministerium fiir wirtschaftliche Zusammenarbeit

. Bundesministerium der Verteidigung (2)

17.

Bundesministerium fiir Umwelt, Naturschutz und Reaktorsicherheit

war.

(*) With the exception of telecommunications equipement.
(%) Non-warlike materials contained in Annex II.
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FRANCE
1. Main purchasing entities
A. General budget
— Premier ministre
— Ministére d'’Etat, ministére de 'éducation nationale de la jeunesse et des sports
— Ministére d'Etat, ministére de I'économie, des finances et du budget
— Ministére d'Etat, ministire de I'équipement, du logement, des transports et de la mer
— Ministére d'Etat, ministére des affaires étrangéres
— Ministdre de la justice
~ Ministére de la défense (1)
— Ministére de lintérieur et de la centralisation
— Ministére de 'industrie et de I'aménagement du territoire
— Ministére des affaires européennes
— Ministére d’Etat, ministére de la fonction publique et des réformes administratives
— Ministére du travail, de 'emploi et de la formation professionnelle
— Ministére de la coopération et du développement
— Ministére de la culture, de la communication, des grands travaux et du bicentenaire
— Ministére des départements et territoires d’outre-mer
— Ministére de I'agriculture et de la forét
~— Ministére des postes, des télécommunications et de I'espace (2)
~— Ministére chargé des relations avec le Parlement
— Ministére de la solidarité, de Ia santé et de la protection sociale
— Ministére de la recherche et de la technologie
— Ministére du commerce extérieur

— Ministére délégué auprés du ministére d’Etat, ministére de I'économie, des finances et du budget,
chargé du budget

— Ministére délégué auprés du ministére d’Etat, ministére des affaires étrangeres, chargé de la franco-
phonie

— Ministére délégué auprés du ministire d'Etat, ministére des affaires étrangbres

— Ministére délégué auprés du ministére de ['industrie et de I'aménagement du territoire,
chargé de I'aménagement du territoire et des reconversions

— Ministére délégué auprés du ministére de P'industric et de 'aménagement du territoire, chargé du
commerce et de Partisanat

— Ministére délégué auprés du ministére de P'industrie et de I'aménagement du territoire, chargé du
tourisme

— Ministére délégué auprés du ministire de I'équipement, du logement, des transports et de la mer,
chargé de la mer

- Ministére délégué auprés du ministére de la culture, de la communication, des grands travaux et du
Bicentenaire, chargé de la communication

— Ministére délégué auprds du ministére de la solidarité, de la santé et de la protection sociale, chargé
des personnes igées

" (#) ‘Nosi-warlike miaterials contained in Annex 1. 2%L
) Pontal businéss only.
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— Secrétariat d’Etat chargé des droits des femmes

— Secrétariat d’Etat chargé des anciens combattants et des victimes de guerre

— Secrétariat d’Etat chargé de la prévention des risques technologiques et naturels majeurs,
— Secrétariat d’Etat auprés du premier ministre, 'chargé du plan

— Secrétariat d’Etat auprés du premier ministre, chargé de I'environnement

— Secrétariat d’Etat auprés du premier ministre

— Secrétariat d'Etat auprés du premier ministre, chargé de I'action humanitaire

— Secrétariat d’Etat auprés du ministére d’Etat, ministére de I'éducation nationale de la jeunesse et des
sports, chargé de I'enseignement technique

— Secrétariat d’Etat auprés du ministére d'Etat, ministére de éducation nationale de la jeunesse et des
sports, chargé de la jeunesse et des sports

— Secrétariat d’Etat auprés du ministere d'Etat, ministére de I'écbnomie, des finances et du budget,
chargé de la consommation

— Secrétariat d’Etat auprés du ministére des affaires étrangéres, chargé des relatipns culturelles inter-
nationales

— Secrétariat d’Etat auprés du ministére de Pintérieur, chargé des collectivités territoriales

— Secrétariat d'Etat auprés du ministére de I'équipement, du logement, des transports et de la mer,
chargé des transports routiers et fluviaux

— Secrétariat d’Etat auprés du ministére du travail, de I'emploi et de la formation professionnelle,
chargé de la formation professionnelle

— Secrétariat d'Etat auprés du ministére de la culture, de la communication, des grands travaux et du
bicentenaire, chargé des grands travaux

— Secrétariat d’Etat auprds du ministére de la solidarité, de la santé et de la protection sociale, chargé
de la famille

— Secrétariat d’Etat auprés du ministére de la solidarité, de la santé et de la protection sociale, chargé
des handicapés et des accidentés de la vie
B. Budget Annex

In particular:

— [mprimerie nationale

C. Special Treasury accounts

In particular:

— Fonds forestier national

— Soutien financier de I'industrie cinématographique et de Pindustrie des programmes audiovisuels
— Fonds national d’aménagement foncier et d'urbanisme

— Caisse autonome de la reconstruction

2. National administrative public bodies
— Académie de France 2 Rome
— Académie de mafine
~ Académie des sciences d’outre-mer
~ Agence centrale des organismes de sécurité sociale (ACOSS)
— Agences financitres de bassins
— Agence nationale pour 'amélioration des conditions de travail (ANACT)
— Agence nationale pour Pamélioration de 'habitat (ANAH)
— Agence nationale pour emploi (ANPE) 287
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— Agence nationale pour lindemnisation des frangais d’outre-mer (ANIFOM)
— Assemblée permanente des chambres d'agriculture (APCA)

— Bibliothéque nationale

— Bibliothéque nationale et universitaire de Strasbourg

— Bureau d’études des postes et télécommunications d’outre-mer (BEPTOM)
— Caisse d'aide & Péquipement des collectivités locales (CAECL)

— Caisse des dépdes et consignations

— Caisse nationale des allocations familiales (CNAF)

— Caisse nationale d’assurance maladie des travailleurs salariés (CNAM)

~ Caisse nationale d’assurance vieillesse des travailleurs salariés (CNAVTS)
— Caisse nationale des autoroutes (CNA)

— Caisse nationale militaire de sécurité sociale (CNMSS)

— Caisse nationale des monuments historiques et des sites

— Caisse nationale des télécommunications (1)

— Caisse de garantie du logement social

— Casa de Velasquez '

— Centre d'enseignement zootechnique de Rambouillet

— Centre d’études du milieu et de pédagogie appliquée du ministére de I'agriculture
— Centre d'études supéricures de sécurité sociale

— Centres de formation professionnelle agricole

— Centre national d’art et de culture Georges Pompidou

~ Centre national de la cinématographie frangaise

— Centre national d’études et de formation pour I'enfance inadaptée

— Centre national d’études et d’expérimentation du machinisme agricole, du génie rural, des caux et des
foréts

— Centre national et de formation pour I'adaptation scolaire et I'éducation spécialisée (CNEFASES)

— Centre national de formation et de perfectionnement des professeurs d’enseignement ménager agricole
— Centre national des lettres

~ Centre national de documentation pédagogique

— Centre national des ceuvres universitaires et scolaires (CNOUS)

— Centze qational d’opthalmologie des quinze-vingts

— Centre national de préparation au professorat de travaux manuels éducatifs et d'enseignement
* ménager

— Centre national de promotion rurale de Marmilhat

— Centre national de la recherche scientifique (CNRS)
— Centre régional d’éducation populaire d'lle-de-France
— Centres d’éducation populaire et de sport (CREPS)

— Centres régionaux des ceuvres universitaires (CROUS)
— Centres régionaux de la propriété forestitre

— Centre de sécurité sociale des travailleurs migrants

— Chancelleries des universités

— Colléges d'Erat

(1) Postal-business only. . 2334
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— Commission des opérations de bourse

~— Conseil supérieur de la péche

— Conservatoire de I'espace littoral et des rivages lacustres

— Conservatoire national des arts et métiers '

— Conservatoire national supérieur de musique

— Conservatoire national supérieur d’art dramatique

— Domaine de Pompadour

— Ecole centrale — Lyon

— Ecole centrale des arts et manufactures

— Ecole frangaise d’archéologie d’Athénes

— Ecole frangaise d’Extréme-Orient

— Ecole frangaise de Rome

— Ecole des hautes études en sciences sociales

— Ecole nationale d’administration

— Ecole nationale de I'aviation civile (ENAC)

— Ecole nationale des Chartes

— Ecole nationale d’équitation

— Ecole nationale du génie rural des caux et des foréts (ENGREF)

— Ecoles nationales d'ingénieurs

— Ecole nationale d'ingénieurs des industies des techniques agricoles et alimentaires
— Ecoles nationales d'ingénicurs des travaux agricoles

— Ecole nationale des ingénicurs des travaux ruraux et des techniques sanitaires
— Ecole nationale des ingénicurs des travaux des eaux et foréts (ENITEF)

— Ecole nationale de la magistrature

— Ecoles nationales de la marine marchande

— Ecole nationale de la santé publique (ENSP)

— Ecole nationale de ski et d’alpinisme

— Ecole nationale supérieure agronomique — Montpellier

— Ecole nationale supérieure agronomique — Rennes

— Ecole nationale supérieure des arts décoratifs

— Ecole nationale supéricure des arts et industries — Strasbourg

— Ecole nationale supérieure des arts et industries textiles — Roubaix

— Ecoles nationales supéricures d'arts et métiers

— Ecole nationale supérieure des beaux-arts

— Ecole nationale supérieure des bibliothécaires

— Ecole nationale supérieure de céramique industrielle A

— Ecole nationale supérieure de P'électronique et de ses applications (ENSEA)
— Ecole nationale supérieure d’horticulture

— Ecole nationale supéricure des industries agricoles alimentaires

— Ecole nationale supéricure du paysage (rattachée 3 'école nationale supérieure d'horticulture)
— Ecole nationale supéricure des sciences agronomiques appliquées (ENSSA)
— Ecoles nationales vétérinaires 28
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Ecole nationale de voile

— Ecoles normales d"instituteurs et d'institutrices

Ecoles normales nationales d’apprentissage

Ecoles normales supéricures

Ecole polytechnique

Ecole technique professionnelle agricole et forestitre de Meymac (Corréze)
Ecole de sylviculture — Crogny (Aube)

Ecole de viticulture et d'cenologic de la Tour Blanche (Gironde)

Ecole de viticulture — Avize (Marne)

Etablissement national de convalescents de Saint-Maurice

Egablissement national des invalides de la marine (ENIM)

Ecablissement national de bienfaisance Koenigs-Wazter

Fondation Carnegie -

Fondations Singer-Polignac

Fonds d’action sociale pour les travailleurs immigrés et leurs familles
Hopital-hospice national Dufresne-Sommeiller

Institut de P'élevage et de médecmc vétérinaire des pays tropicaux (IEMVPT)
Institue francais d'archéologie orientale du Caire

Institut géographique national

Institut industriel du Nord

Institut international d’administration publique (IIAP)

Institut national agronomique de Paris-Grignon

Institut national des appellations d'origine des vins et eaux-de-vie (INAOVEV)
Institut national d’astronomie et de géophysique (INAG)

Institut national de la consommation (INC)

Institut national d'éducation populaire (INEP)

Institut national d'études démographiques (INED)

Institut national des jeunes aveugles — Paris

Institut national des jeunes sourds — Bordeaux

Institut national des jeunes sourds — Chambéry

Institut national des jeunes sourds — Metz

Institut national des jeunes sourds — Paris

Institut national de physique nucléaire et de physique des particules (1.N2.P3)
Institut national de promotion supérieure agricole

Institut national de la propriété industrielle

Institut national de la recherche agronomique (INRA)

Institut national de recherche pédagogique (INRP)

Institut national de la santé et de la recherche médicale (INSERM)
Institut -national des sports

— Instituts nstionaux polytechniques

Instituts ndtionaux des sciences appliquées
Institut national supérieur de chimie industrielle de Rouen

280"
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— Institut national de recherche en informatique et en automatique (INRIA)
— Institut national de recherche sur les transports et leur sécurité (INRETS)
— Instituts régionaux d’administration
— Institut supérieur des matériaux et de la construction mécanique de Saint-Ouen
— Lycées d’Etat
— Musée de I'armée
— Musée Gustave Moreau
— Musée de la marine
— Musée national J.J. Henner
— Musée national de la Légion d’honneur
— Musée de la poste
~— Muséum national dhistoire naturelle
— Musée Auguste Rodin
— Observatoire de Paris
— Office de coopération et d’accueil universitaire
— Office frangais de protection des réfugiés et apatrides
— Office national des anciens combattants
— Office national de la chasse
— Office national d’information sur les enseignements et les professions (ONISEP)
— Office national d'immigration {ONI)
— ORSTOM — Institut frangais de recherche scientifique pour le développement en coopération
— Office universitaire et culturel frangais pour I'Algérie
— Palais de la découverte
— Parcs nationaux
— Réunion des musées nationaux
— Syndicat des transports parisiens
. — Thermes nationaux — Aix-les-Bains

— Universités

3. Other national public bodies
~ Union des groupements d’achats publics (UGAP)

s 294
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-1. Main purchasing eatities
— Office of Public Works

2. Other departments
— President’s Establishment -
— Houses of the Oireachtas (Parliament)
— Department of the Taoiseach (Prime MW)
— Central Statistics Office
— Department of the Gaeltacht (Irish-speaking areas)
— National Gallery of Ireland
— Department of Finance
— State Laboratory
— Office of the Comptroller and Auditor General
— Office of the Attorney general
— Office of the Director of Public Prosecutions
~ Valuation Office
— Civil Service Commission
— Office of the Ombudsman
— Office of the Revenue Commissioners
— Department of Justice
— Commissioners of Charitable Donations and Bequests for Ireland
— Department of the Environment
— Department of Education
— Department of the Marine
— Department of Agriculture and Food
— Department of Labour
~— Department of industry and Commerce
— Department of Tourism and Transport
— Department of Communications
— Department of Defence (?)
— Department of Foreign Affairs
~— Department of Social Welfare
~ Department of Health
— Department of Energy

(1} Noarwatlike stisterials contsined in Ansex 11, 292
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NB: This Agreement shall not prevent the implementation of provisions contained in Italian Law No 835 of 6
October 1950 (Official Gazette N© 245 of 24 October 1950 of the halian Republic) and in modifications

¥ ® N & Ww N

ITALY

Ministero del tesoro (1)

Ministero delle finanze (2)

Miniscero di grazia e giustizia

Ministero degli affari esteri

Ministero della pubblica istruzione

Ministero deli'interno

Ministero dei lavori pubblici

Ministero dell'agricoltura e delle foreste

Ministero dell'industria, dzl. commercio e dell’artigianato

Ministero del lavoro e della previdenza sociale

. Ministero della sanita

. Ministero per i beni culturali e ambientali

. Ministero della difesa (3)

. Ministero del bilancio e della programmazione economica
. Ministero delle partecipazioni statali

. Ministero del turismo e dello spettacolo

. Ministero del commercio con l'estero

. Ministero delle poste e delle telecomunicazioni (4)

. Ministero dell'ambiente

20.

Ministero dell’universita e della ricerca scientifica e tecnologica

thereto in force on the date on which this Agreement is adopted.

{1) Acting as the central purchasing entity for most of the other Ministries or entities.
(2) Not-including purchases made by the tobacco and salt monopolies.

(3} Nonwirlike materials contained in Annex 1.

(%) Postal business only.

®
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LUXEMBOURG

1. Ministére d’Ecat: service central des imprimés et des fournitures de I'Etat

2. Ministére de Pagriculture: administration des services techniques de 'agriculture
3. Ministbre de I'éducation nationale: lycées d'enseignement secondaire et d'enseignement secondaire
technique

Ministére de la famille et de la solidarité sociale: maisons de retraite

Ministére de la force publique: armée (1) — gendarmerie — police

Ministére de la justice: établissements pénitentiaires

Ministére de la santé publique: hépital neuropsychiatrique

Ministére des travaux publics: bitiments publics — ponts et chaussées
Ministére des communications: postes et télécommunications (2)

10. Ministére de I'énergie: centrales électriques de la Haute et Basse Sére

11. Ministére de l'environnement: commissariat général 2 la protection des eaux

e 9 NS oA

{T) Non-warlike materisls contsined in Annex II.
{3) Pontal business only.
29y
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THE NETHERLANDS

A. Ministries and central government bodies

- et b b
d W N = O

¥ e N M A woN o=

Ministerie van Algemene Zaken

Ministerie van Buitenlandse Zaken

Ministerie van , ustitie

Ministerie van Binnenlandse Zaken

Ministerie van Financién

Ministerie van Economische Zaken

Ministerie van Onderwijs en Wetenschappen

Ministerie van volkshuisvesting, Ruimtelijke Ordening en Milieubeheer
Ministerie van Verkeer en Waterstaat

Ministerie van Landbouw, Natuurbeheer en Visserij

. Ministeric van Sociale Zaken en Werkgelegenheid

. Ministerie van Welzijn, Volksgezondheid en Cultuur

. Kabinet voor Nederlands Antilliaanse en Arubaanse Zaken
. Hogere Colleges van Staat

. Central procurement offices
Entities listed above under A generally make their own specific purchases; other general purchases are

effected through the entities listed below:

1

Directoraat-generaal Rijkswaterstaat

2. Direcroraat-generaal voor de Koninklijke Landmacht (1)
. Directoraat-generaal voor de Koninklijke Luchtmacht (!)

3
4

Disectoraat-generaal voor de Koninklijke Marine (1)

tientttiisienatnnagadassiis

o

ials contsined fn A I
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UNITED KINGDOM

Cabinet Office
Civil Service College
Civil Service Occupational Health Service
Office of the Minister for the Civil Service
Parliamentary Counsel Office
Central Office of Information
Chdrity Commission
Crown Prosecution Service
Crown Estate Commissioners
Customs and Excise Department
Department for National Savings

Department of Education and Science
University Grants Committee

Deparmment of Employment
Employment Appeals Tribunal
Industrial Tribunals
Office of Manpower Economics

Department of Energy

Department of Health

Central Council for Education and Training in Social Work

Dental Estimates Board

English National Board for Nursing, Midwifery and Health Visitors

Medical Boards and Examining Medical Officers (War Pensions)

National Health Service Authorities

Prescriptions Pricing Authority

Public Health Laboratory Service Board
. United Kingdom Central Council for Nursing, Midwifery and Health Visiting
Department of Social Security

Atvendance Allowance Board

Occupational Pensions Board

Social Security Advisory Committee

Supplementary Benefits Appeal Tribunals
Department of the Environment

Building Research Estoblishmem

C vaide C .

Fire Research Station (Boreham Wood)

Historic Buildings and Monuments Commission

Local Valuation Panels

Property Services Agency

Rent Assessment Panels

Royal Commission on Environmenta: Pollution

Royal-Cominission on Historical Monuments of England

Royal Fine Art Commission {(England)

‘Deparument-of the Procurator Generil and Treasury Solicitor
Legal-Seceetitist to the Law Officers

246
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Deparument of Trade and Industry
Laboratory of the Government Chemist

National Engineering Laboratory

National Physical Laboratory

‘Warren Spring Laboratory

National Weights and Measures Laboratory

Domestic Coal Consumers’ Council

Electricity Consultative Councils for England and Wales
Gas Consumers’ Council

Transport Users Consultative Committee

Monopolie« and Mergers Commission

Patent Office

Department of Transport
Coastguard Services
Transport and Road Research Laboratory
Transport Tribunal '

Export Credits Guarantee Department

Foreign and Commonwealth Office
Government Communications Headquarters
Wilton Park Conference Centre

Government Actuary’s Department

Home Office
Boundary Commission for England
Gaming Board for Great Britain
Inspectors of Constabulary
Parole Board and Local Review Committees

House of Commons

House of Lords

Inland Revenue, Board of

Intervention Board for Agricultural Produce

Lord Chancellor’s Department
Council on Tribunals
County Courts (England and Wales)
Immigration Appellate Authorities
Immigration Adjudicators
Immigration Appeals Tribunal
Judge Advocate-General and Judge Advocate of the Fleet
Lands Tribunal
Law Commission
Legal Aid Fund (England and Wales)
Pensions Appeals Tribunals
Public Trustee Office
Office of the Social Security Commissioners
Special Commissioners for Income Tax (England and Wales)
Supreme Court (England and Wales)
Court of Appeal: Civil and Criminal Divisions
Courts Martial Appeal Court
Crown Court
High Court
Value Added Tax Tribunals

Ministry of Agriculture, Fisheries and Food .
Agriculrural Development and Advisory Service ,
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Agricultural Dwelling House Advisory Committees
Agricultural Land Tribunals
Agricultural Wages Board and Committees
Cautle Breeding Centre
Plant Variety Rights Office
Royal Botanic Gardens, Kew
Ministry of Defence (1)
Meteorological Office
Procurement Executive
National Audit Office
National Investment Loans Office

Northern Ireland Court Service
Coroners Courts
County Courts
Crown Courts
Enforcement of Judgements Office
Legal Aid Fund
Magistrates Court
Pensions Appeals Tribunals
Supreme Court of Judicature and Courts of Criminal Appeal

Northern Ireland, Department of Agriculture

Northern Ireland, Department for Economic Development
Northern Ireland, Department of Education

Northern Ireland, Department of the Environment
Northern Ireland, Department of Finance and Personnel
Northern Ireland, Department of Health and Social Services

Northern Ireland Office
Crown Solicitor’s Office
Department of the Director of Public Prosecutions for Northern Ireland
Northern Ireland Forensic Science Laboratory
Office of Chief Electoral Officer for Northern Ireland
Police Authority for Northern Ireland
Probation Board for Northern Ireland
State Pathologist Service

Office of Arts and Libraries
British Library
British Museum
British Museum (Natural History)
Imperial War Museum
Museums and Galleries Commission
National Gallery
National Maritime Museum
National Portrait Gallery
Science Museum
Tate Gallery
Victoria atd Albert Museum
Wallace Collection

Office of Fair Trading

Office of Population Censuses and Surveys
National Health Service Central Register

. {1) Noa-warlike materisls contained in Annex Il
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Office of the Parliamentary Commissioner for Administration and Health
Service Commissi ‘
Overseas Devélopment Administration
Overseas Development and National Research Institute .
Paymaster General's Office
Postal Business of the Post Office
Privy Council Office
Public Record Office
Registry ot ‘Friendly Socicties
Royal Commission on Historical Manuscripts
Royal Hospital, Chelsea
Royal Mint
Scotland, Crown Office and Procurator
Fiscal Service
Scotland, Department of the Registers of Scotland

Scotland, General Register Office
National Health Service Central Register
Scotland, Lord Advocate’s Department
Scotland, Queen’s and Lord Treasurer’s Remembrancer
Scottish Courts Administration
Accountant of Court’s Office
Court of Justiciary
Court of Session
Lands Tribunal for Scotland
Pensions Appeal Tribunals
Scottish Land Court
Scottish Law Commission
Sheriff Courts
Social Security Commissioners’ Office
Scottish Office
Central Services
Department of Agriculture and Fisheries for Scotland
Artificial Insemination Service
Crofters Commission
Red Deer Commission
Royal Botanic Garden, Edinburgh
Industry Department for Scotland
Scortish Electricity Consultative Councils
Scottish Development Department
Rent Assessment Panel and Committees
Royal Commission on the Ancient and Historical Monuments of Scotland
Royal Fine Art Commission for Scotland
Scottish Education Department
National Galleries of Scotland
National Library of Scotland
National Muscums of Scotland
Scottish and Health Departments
HM :Inspectorate of Constabulary
Local Health Councils
Natioral Board for Nursing, Midwifery and Health Visiting for Scotand 2Q9
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Parole Board for Scotland and Local Review Committees
Scottish Antibody Production Unit
Scottish Council for Postgraduate Medical Education
Scottish Crime Squad
Scottish Fire Service Training School
Scortish Health Boards
Scottish Health Service — Common Services Agency
Scottish Health Service Planning Council
Scottish Police College

Scorttish Record Office

HM Stationery Office

HM Treasury
Central Computer and Telecommunications Agency
Chessington Computer Centre
Civil Service Catering Organization
National Economic Development Council
Rating of Government Property Department

Welsh Office
Ancient Monuments (Wales) Commission
Council for the Education and Training of Health Visitors
Local Government Boundary Commission for Wales
Local Valuation Panels and Courts
National Health Service Authorities
Rent Control Tribunals and Rent Assessment Panels and Committees

KYYS
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GREECE

Yroupyelo EBwvixfig Owcovopiag

Yxovpyeio INadeiag & Opnoxevpbrov
Yzoupyeio Euzopiov

Yrovpyeio Biounxaviag-Evépyeiag-Texvoroyiag
Yrovpyeio Enropuch Navtiriag

Yxoupyeio Tpoedpiag tng Kupépwmong
Yxrovpyeio Awyaiov

Yzoupysio EZwtepicv

. Yrovpyeio Awkaioodvg

Y=zouvpyelo EEmtepixdv )

. Y=movpyelo Epyaciag

Y=ovpyeio MTomiopod xar Emotnudv

. Ynoo&yeio MepBaidovrog Xmpotatiag & Anposiov ‘Epyov

Y=novpyeio Owcovopixdv
Yzoupyeio Metagopdv xan Exrixowvowndv
Yzovpyeio Yyelag, Ipdévorag & Kowvavikdv Acgaricewv

. Yzoupyelo Maxeboviag-@paxng

Fevixé EmteAgio Ztpatod (1)
Teviké Emitedsgio Navrixod ()
IFevix6é Emitedeio Aeponopiag (V)

. Yzmovpyelo M'ewpyiag

Fevixhh I'pappateia Torov kar [MAnpogopudv
Fevuci Fpappateia Néag Fevibg

Feviké Xnueio tov Kpétovg

Fevixhi Fpappateia Adixfic Emubpoaong
Fevich Fpappatsia lodmtag tov Avo dPoAwv
Fevixth Fpappateia Kovavikdv Aopaiioewv
Fevich Fpapuateia ArdSypov EAAnviopod
Fevikh Ipapparteia Btounzav(ar.‘

Fevixh Fpappatsia "Epevvag xat Texvoloyiag

. I’evud] Tpoppateia AGAntiopod

TFevichi Tpappareia Angooiov "Epyov
Efwvixfi Etanonixf Yanpeoia
Ebwvixég Opyavioudg IMpbvorag

. Opraviopds Epyaticis Eotiag
. EBwvixbd Tuxoypageio
. EAiqwichi Emtpoxfy Atopxic Evipyaag

{1) Non-warlike materisls contained in Annex II.
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39.

41.

42,

43.

45.

47.

49.

1.

52,
53.

Tapsio Edvixfic OSoxatiag

BEovik6é KaroSiwotpaxd Iavexothuo Adnvov
ITavemotiino Arvyaiov

Apiototéisio [Tavemotino Geoocalovixng
Anpoxpiteio Mavemothiuo Bphxng
Mavemotinw Inawiveoy

MNavemotho Matpdv

Tolvrexveio Kpfitng

IPrraviderog Zx6in

INavemothuo MaxeSoviag (Owcovopxts & Kowv/xeg Emomputc)
Awmwviteio Nocoxopsio

Apetaieo Noosoxousio

Ef8vixd Kévrpo Anudorag Awixnone
EMnwviké TaxvSpopeia

Opravionts Awxeipong Anudoiov Yauxob
Opraviopds lenpnikdv Acgarioswv
Opyaviopdg Exodxdv Knpiov

202



No L 199/34

Official Journal of the European Communities

9.8.93

bud kb eeh ek e e
A R S

¥ ® N ke N

SPAIN

Ministerio de Asuntos Exteriores

Ministerio de Justicia

Ministerio de Defensa (1)

Ministerio de Economfa y Hacienda

Ministerio del Interior

Ministerio de Obras Piblicas y Transportes
Ministerio de Educacién y Ciencia

Ministerio de Trabajo y Seguridad Social
Ministerio de Industria, Comercio y Turismo
Ministerio de Agricultura, Pesca y Alimentacién

. Ministerio para las Administraciones Publicas

. Ministerio de Cultura

. Ministerio de Relaciones con las Cortes y de la Secretarfa del Gobierno
. Ministerio de Sanidad y Consumo

. Ministerio de Asuntos Sociales

. Ministerio del Portavoz del Gobierno

-

(*) Non-warlike materials contained in Annex 1I.
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PORTUGAL

Presidéncia do Conselho de Ministros

Auditoria Juridica da Presidéncia do Conselho de Ministros
Centro de Estudos ¢ Formagdo Autdrquica

Centro de Estudos Técnicos e Apoio Legislativo
Centro de Gestio da Rede Informitica ao Governo
Conselho Nacional de Planeamento Civil de Emergéncia
Conselho Permanente de Concertagio Social

Departamento de Formagio e Aperfeigoamento Profissional
Gabinete de Macau

Gabinete do Servigo Civico dos Objectores de Consciéncia
. Instituto da Juventude

. Instituto Nacional de Administragio

. Secretaria-Geral da Presidéncia do Conselho de Ministros

. Secretariado para a Modernizagio Administrativa

. Servigo Naciona! de Protecgio Civil

15. Servigos Sociais da Presidéncia do Conselho de Ministros

b et b e e
& W N = O

Ministério da Administracdo Interna

Direcgio-Geral de Viagio

Gabinete de Estudos e Planeamento de Instalagdes
Governos Civis -

Guarda Fiscal

Guarda Nacional Republicana

Policia de Seguran¢a Piblica

Secretaria-Geral

Secretariado Técnico dos Assuntos para o Processo Eleitoral

 ® N & w oA woN e

Senm;o de Estrangeiros e Fronteiras
Servico de lnforma;ib ¢ Seguranga
11. Servigo Nacional de Bombeiros

b
e

Ministério da Agricultura

Agéncia do Controlo das Ajudas Comunitirias ao Sector do Azeite
Direcgio-Geral da Hidriulica ¢ Engenharia Agricola

Direcgdo-Geral da Pecuéria

Direcgio-Geral das Florestas

Direcgio-Geral de Planeamento ¢ Agticultura

Direcglo-Geral dos Mercados Agricolas e da Indistria Agro-alimentar
Direcgio Regional de Agricultura da Beira Interior

Direcslo Regional de Agricultura da Beira Litoral

Direcgdo Regional de Agricultura de Entre Douro e Minho

¥ ® N A oAwN o
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10.
11.
12,
13,
14,
15.
16.
17.
18,
19.
20.
21.
22.
23.
24,

Direcgdo Regional de Agricultura de Tras-os-Montes
Direcgiio Regional de Agricultura do Alentejo

Direcgio Regional de Agricultura do Algarve

Direcgio Regional de Agricultura do Ribatejo ¢ Oeste ‘
Gabinete para os Assuntos Agricolas Comunitirios
Inspecgdo Geral e Auditoria de Gestiio

Instituto da Vinha ¢ do Vinho

Instituto de Qualidade Alimentar

Instituto Naciona! de Investigagio Agriria

Instituto Regulador Orientador dos Mercados Agricolas
Obra Social — Secretaria Geral

Rede de Informag3o de Contabilidades Agricolas
Secretaria Geral

IFADAP — Instituto Financeiro de Apoio ao Desenvolvimento da Agricultura e Pescas

INGA — Instituto Nacional de Intervengdo e Garantia Agricola

Ministério do Ambiente e Recursos Naturais

1.
2,

10.
11.
12.
13.

¥ ® N &L AW

Direcgiio-Geral da Qualidade do Ambiente
Direcgio-Geral dos Recursos Naturais

Gabinete dos Assuntos Europeus

Gabinete de Estudos e Planeamento

Gabinete de Protecgio ¢ Seguranga Nuclear
Instituto Nacional do Ambiente

Instituto Nacional de Defesa do Consumidor
Instituto Nacional de Meteorologia ¢ Geofisica
Secretaria-Geral

Servigo Nacional de Parques, Reservas e Conservagio da Natureza
Gabinete do Saneamento Bisico da Costa do Estoril
Delegagdes Regionais

Instituto Nacional da Agua

Ministério do Comércio e Turismo

10.-
11.

RN X w A w N e

. Comissdo de Aplicagio de Coimas em Matéria Econémica

"Direcgio-Geral de Concorréncia e Pregos
Direcgio-Geral de Inspecgio Econémica
Direcgiio~Geral do Comércio Externo
Direcgao-Geral do Comércio Interno
Direcgio-Geral do Turismo

. Fundo de Turismo
. Gabinete para os Assuntos Comunitdrios

JCEP-—instituto do Comércio Externo de Portugal
Tnspecgdo Geral de-Jogos
nsituto dé:Promogio Turistica

R

—

>
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12.
13.
14,
15.
16.

Instituto Nacional de Formagdo Turistica

Regides de turismo

Secretaria-Geral

ENATUR — Empresa Nacional de Turismo, EP

AGA — Administragio-Geral do Agicar ¢ do Alcool, EP

Ministério da Defesa Nacional (1)

¥ ® N A AW N
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Estado-Maior General das Forgas Armadas
Estado-Maior da Forga Aérea

Comando Logfstico-Administrativo da Forga Aérea
Estado-Maior do Exército

Estado-Maior da Armada

Direcgiio-Geral do Material Naval

. Direcgido das Infra-Estruturas Navais

Direcgio de Abastecimento
Fébrica Nacional de Cordoaria
Hospital da Marinha

. Arsenal do Alfeite

. Instituto Hidrogrifico -
. Direcgio-Geral de Armamento

. Direcgio-Geral de Pessoal e Infra-estruturas

. Direcgio-Geral de Politica de Defesa Nacional

. Instituto de Defesa Nacional

17.

Secretaria-Geral

Ministério da Educagio

L o o -
& UL AW N = o
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. Auditoria Juridica

Direcgio-Geral da Administrasio Escolar
Direcgio-Geral da Extensdo Educativa
Direcgio-Geral do Ensino Superior
Direcgio-Geral dos Desportos

. Direcg3o-Geral dos Ensinos B4sico e Secundério

Direcgio Regional de Educagio de Lisboa
Direcgio Regional de Educagio do Algarve
Direcgiio Regional de Educagio do Centro

. Direcgdo Regional de Educagio do Norte

Direcgiio Regional de Educagio do Sul

. Editorial do Ministério da Educagio

. Gabinete Coordenador do Ingresso no Ensino Superior
- Gabinete de Estudos ¢ Plancamento

. Gabinete de Gestio Financeira

. Gabinete do Ensino Tecnoldgico, Artistico e Profissional

(1) Non-warlike materials contsined in Annex II.
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17.
18.
19.
20.
21.

Inspecgio Geral de Educagio

Instituto de Cultura da Lingua Portuguesa
Instituto de Inovagdo Educacional

Instituto dos Assuntos Sociais da Educagio
Secretaria-Geral

Ministério do Emprego e Seguranga Social

NN N ~ N -
aqmuthasw::;:::::;
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Auditoria Juridica

Caixa Nacional de Seguros e Doengas Profissionais
Caixas de Previdéncia Social

Casa Pia de Lisboa

Centro Nacional de Pensdes

Centros Regionais de Seguranga Social

Comissio para a Igualdade e Direitos das Mulheres
Departamento de Estatistica

Departamento de Estudos e Planeamento

Departamento de Relagbes Internacionais e Convengdes da Seguranga Social

. Departamento para Assuntos do Fundo Social Europeu
. Departamento para os Assuntos Europeus ¢ Relagdes Externas
. Direcgio-Geral da Acgio Social

. Direcgio-Geral da Famlilia

. Direcgio-Geral das Relagdes de Trabalho

. Direcgio-Geral de Apoio Téenico & Gestio

. Direcgio-Geral de Higiene e Seguranga no Trabalho

. Direcgao-Geral do Emprego ¢ Formagio Profissional

. Direcgio-Geral dos Regimes de Seguranga Social

. Fundo de Estabilizag3o Financeira da Seguran¢a Social
. Inspecgio Geral da Seguranga Social

Inspecgio Geral do Trabatho

. Instituto de Gestio Financeira da Seguranga Social
. Instituto do Emprego e Formagio Profissional

. Instituto Nacional para o Aproveitamento dos Tempos Livres dos Trabalhadores
. Secretaria-Geral

. Secretariado Nacional de Reabilitagio
. Servigos Sociais do MESS

29.

Santa Casa da Misericordia de Lisboa

Ministério das Finangas

1. ADSE — Direcg3o-Geral de Protecgio aos Funciondrios e Agentes da Administragio Publica
. 2.
3.
4. Direccio-Geral da Contabilidade Piblica e Intendéncia Geral do Orgamento

Auditoria Juridica
Direcgio-Geral da Administragdo Piiblica

5. Direcgdo-Geral da Junta de Crédito Piblico

R Y
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10.
11.
12.
13.
14.
15.
16.
17.

6. Direcgiio-Geral das Alfindegas
7.
8
9

Direcgiio-Geral das Contribuigdes ¢ Impostos

. Direcgio-Geral do Patriménio do Estado
. Direcgio-Geral do Tesouro

Gabinete de Estudos Econémicos

Gabinete dos Assuntos Europeus

GAFEEP — Gabinete para a andlise do Financiamento do Estado e das Empresas Piblicas
Inspecgiio Geral de Finangas

Instituto de Informética

Junta de Crédito Publico

Secretaria-Geral

SOFE — Servicos Sociais do Ministério das Finangas

Ministério da Indstria e Energia

bt s . e e
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Delegagio Regional da Induistria ¢ Energia de Lisboa ¢ Vale do Tejo
Delegagio Rw da Indistria e Energia do Alentejo

Delegagio Regional da Indiistria ¢ Energia do Algarve

Delegagio Regional da Indistria ¢ Energia do Centro

Delegagio Regional da Indistria e Energia do Norte

. Direcgao-Geral da Indistria

Direcgio-Geral da Energia
Direcgio-Geral de Geologia ¢ Minas
Gabinete de Estudos e Planeamento

. Gabinete para a Pesquisa e Exploragio do Petréleo

. Gabinete para os Assuntos Comunitérios

. Instituto Nacional da Propriedade Industrial

. Instituto Portugués da Qualidade

. LNETI — Laboratério Nacional de Engenharia ¢ Tecnologia Industrial
15.

Secretaria-Geral

Ministério da Justica .

1.

LI R Y

[ e
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Centro de Estudos Judicidrios

. Centro de Identificagio Civil e Criminal

Centros de Observagio e Acgio Social

Conselho Superior de Magistratura

Conservatéria dos Registos Centrais
Direcgio-Geral dos Registos e Notariado
Direcgio-Geral dos Servigos de Informdtica
Direcgio-Geral dos Servigos Judicidrios
Direcgio-Geral dos Servigos Prisionais
Direcgiio-Geral dos Servigos Tutelares de Menores

. Estabelecimentos Prisionais
. Gabinete de Direito Europen .
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13.
14,
15.
16.
17.
18.
19.
20.
21.
22,
23.
24.
25.
26.
27.
28.
29:
30.
31.
32.

Gabinete de Documentagio ¢ Dircito Comparado

Gabinete de Estudos ¢ Planeamento

Gabinete de Gestio Financeira

Gabinete de Planeamento e Coordenagio do Combate 3 Droga
Hospital-p1isio de S. Jodo de Deus

Instituto da Guarda

Instituto de Reinsergio Social

Instituto de S. Domingos de Benfica

Instituto Nacional da Politica e Ciéncias Criminais

Insttuto Navarro Paiva

Instituto Padre Anténio Oliveira |

Instituto S. Fiel

Instituto S. José

Instituto Vila Fernando
Instituto de Criminologia
Instituto de Medicina Legal
Policia Judicidria
Secretaria-Geral

Servigos Sociais

Ministério das Obras Publicas, Transportes ¢ Comunica¢es

1.
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15.

Consetho de Mercados de Obras Publicas e Particulares

. Direcgio-Geral de Aviagio Civil

. Direcgio-Geral dos Edificios ¢ Monumentos Nacionais
. Direcgio-Geral dos Transportes Terrestres

. Gabinete da Travessia do Tejo

Gabinete de Estudos ¢ Plancamento
Gabinete do N6 Ferroviirio de Lisboa
Gabinete do N6 Ferrovisrio do Porto
Gabinete para a Navegabilidade do Douro
Gabinete para as Comunidades Europeias

. Inspecgio Geral de Obras Publicas, Transportes e Comunicagbes

. Junta Auténoma das Estradas

. Laboratério Nacional de Engenharia Civil

. Obra Social do Ministério das Obras Piblicas, Transportes ¢ Comunicagdes

Secretaria-Geral

Ministério dos Negécios Estrangeiros

1.
2.
3.
4,

Direcgio-Geral dos Assuntos Consulares e Administragio Financeira
Direcglio-Geral das Comunidades Europeias

Direcggo-Geral da Cooperaglo

Instinuto de Apoio 3 Emigragio e as Comunidades Portuguesas
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5.
6.

Instituto de Cooperagiio Econémica
Secretaria-Geral

Ministério do Planeamento ¢ Administragio do Territério .

N N N i i b bed ek e b et b b
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Academia das Citncias

Auditoria Juridica

Centro Nacional de Informagio Geogrifica

Comissio Coordenadora da Regido Centro

Comiss3o Coordenadora da Regido de Lisboa e Vale do Tejo
Comissdo Coordenadora da Regido do Alentejo

Comissio Coordenadora da Regido do Algarve

. Comissio Coordenadora da Regido Norte

Departamento Central de Planeamento

. Direcgdo-Geral da Administragio Autdrquica

. Direcgio-Geral do Desenvolvimento Regional

. Direcgio-Geral do Ordenamento do Territério

. Gabinete Coordenador do projecto do Alqueva

- Gabinete de Estudos e Plancamento da Administracio do Territdrio
. Gabinete para os Aeroportos da Regiio Auténoma da Madeira
. Inspecgio Geral de Administragio do Territério

. Instituto Nacional de Estatisticas

. Instituto Anténio Sérgio de S .ctor Cooperativo

. Instituto de Investigagdo Cientifica e Tropical

. Instiruto Geogrifico ¢ Cadastral

. Junta Nacional de Investigagao Cientifica ¢ Tecnolégica

. Secretaria-Geral
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ANNEX I

LIST OF PRODUCTS REFERRED TO IN ARTICLE S CONCERNING THE AWARD OF CONTRACTS
BY CONTRACTING AUTHORITIES IN THE FIELD OF DEFENCE

Chapter 25: Salt; sulphur; earths and stone; plastering materials, lime and cement
Chapter 26: Metallic ores, slag and ash

Chapter 27: Mineral fuels, mineral oils and products of their distillation; bituminous substances; mineral
waxes

except:
ex 2710: special engine fuels

Chapter 28: Inorganic chemicals; organic and inorganic compounds of precious metals, of rare-carth
metals, of radioactive elements and of isotopes

except:

ex 2809: explosives

ex 2813: explosives

ex 2814: tear gas

ex 2828: explosives

ex 2832: explosives

ex 2839: explosives

ex 2850: toxic products
ex 2851: toxic products
ex 2854: explosives

Chapter 29: Organic chemicals -

except:

ex 2903: explosives
ex 2904: explosives
ex 2907: explosives
ex 2908: explosives
ex 2911: explosives
ex 2912: explosives
ex 2913: toxic products
ex 2914: roxic products
ex 2915: toxic products
ex 2921: toxic products
ex 2922: toxic products
ex 2923: toxic products
ex 2926: explosives
ex 2927: toxic products
ex 2929: explosives

Chapter 30: Pharmaceutical products
Chaprer 31: Fertilizers

Chaprer 32: Tanning and dycing extracts; tannings and their derivatives; dyes, colours, paints and
vaswithes; putty, Kllers and woppings; ks

Chapter 33: Essential oils and resinoids; parfumery, cosmetic or toilet preparations

Chapter 34: Soap, organic surface-active agents, washing preparations, lubricating preparations, artificial
waxes, prepared waxes, polishing and scouring preparations, candles and similar articles, A
modelling pastes and ‘dental waxes’ 2\
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Chapter 35: Albuminoidal substances; glues; enzymes
Chapter 37: Photographic and cinematographic goods

Chaprer 38: Miscellaneous chemical products
exceps:
ex 3819: roxic products

Chapter 39: Antificial resins and plastic materials, celluloses esters and ethers; articles thereof

except:
ex 3903 explosives

Chapter 40: Rubber, synthetic rubber, factice, and articles thereof

except:
ex 4011: bullet-proof tyres

Chapter 41: Raw hides and skins (other than furskins) and leather

Chapter 42: Articles of leather; saddlery and harness; travel goods, handbags and similar containers;
articles of animal gut (other than silk-worm gut)

Chapter 43: Furskins and artificial fur; manufactures thereof
Chapter 44: Wood and articles of wood; wood charcoal
Chapter 45: Cork and aiticles of cork

Chapter 46: Manufactures of straw of esparto and of other plaiting materials; basketware and
wickerwork

Chapter 47: Paper-making material
Chapter 48: Paper and paperboard; articles of paper pulp, of paper or of paperboard

Chapter 49: Printed books, newspapers, pictures and other products of the printing industry;
manuscripts, typescripts and plans

Chapter 65: Headgear and parts thereof
Chapter 66: Umbrellas, sunshades, walking-sticks, whips, riding-crops and parts thereof

Chapter 67: Prepared feathers and down and articles made of feathers or of down; artificial flowers;
articles of human hair

Chapter 68:  Articles of stone, of plaster, of cement, of asbestos, of mica and of similar materials
Chapter 69: Ceramic products
Chapter 70: Glass and glassware

Chapter 71: Pearls, precious and semi-precious stones, precious metals, rolled precious metals, and
articles thereof; imitation jewellery

Chapter 73: Iron ‘and steel and articles thereof
Chapter 74: Copper and articles thereof

1
Chapter 75: Nickel and articles thereof 2
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Chapter 76:
Chapter 77:
Chapter 78:
Chapter 79:
Chapter 80:
Chapter 81:

Chapter 82:

Chapter 83:

Chapter 84:

Chapter 85:

Chapter 86:

Chapter 87:

Chapter 89:

Aluminium and articles thereof

Magnesium and beryllium and articles thereof

Lead and articles thereof

Zinc and articles thereof

Tin and articles thereof

Other base metals employed in metallurgy and articles thereof

Tools, implements, cutlery, spoons and forks, of base metal; parts thereof

except:

ex 8205: tools
ex 8207: tools, parts

Miscellaneous articles of base metal

Boilers, machinery and mechanical appliances; parts thereof
except:

ex 8406: engines
ex 8408: other engines

ex 8445: machinery

ex 8453: automatic data-processing machines

ex 8455: parts of machines under heading No 84.53
ex 8459: nuclear reactors

Electrical machinery and equipment; parts thereof

except:

ex 8513: telecommunication equipment
ex 8515: transmission apparatus

Railway and tramway locomotives, rolling-stock and parts thereof; railway and tramway
tracks fixtures and firtings; rraffic signalling equipment of all kinds (not electrically
powered)

except:

ex 8602: armoured locomotives, electric
ex 8603: other armoured locomotives
ex 8605: armoured wagons

ex 8606: repair wagons

ex 8607: wagons

Vehicles, other than railway or tramway rolling-stock, and parts thereof

except:

8708: tanks and other armoured vehicles
ex 8701: tractors
ex 8702: military vehicles
ex 8703: breakdown lorries
ex 8709: motorcycles
ex 8714: trailers

Ships, boats and floating structures

except:
ex 8901 A: warships
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Chapter 90:

Chapter 91:

Chapter 92:

Chapter 94:

Chapter 95:
Chapter 96:

Chapter 98:

Optical, photographic, cinematographic, measuring, checking, precision, medical and
surgical instruments and apparatus; parts thereof
except:

ex 9005: binoculars

ex 9013: miscellaneous instruments, lasers

ex 9014; telemeters

ex 9028: electrical and electronic measuring instruments
ex 9011: microscopes

ex 9017: medical instruments

ex 9018: mechano-therapy appliances

ex 9019: orthopaedic appliances

ex 9020: X-ray apparatus

Clocks and watches and parts thereof

Musical instruments; sound recorders or reproducers; television image and sound recorders
or reproducers; parts and accessories of such articles

Furnitute and parts thereof; bedding, mattresses, mattress supports, cushions and similar
stuffed furnishings

except:

ex 9401 A: aircraft seats

Articles and manufactures of carving or moulding material
Brooms, brushes, powder-puffs and sieves

Miscellaneous manufactured articles

3y
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ANNEX Il

DEFINITION OF CERTAIN TECHNICAL SPECIFICATIONS

For the purposes of this Directive the following terms shall be defined as follows:

1.

Technical specifications: the totality of the technical prescriptions contained in particular in the tender
documents, defining the characteristics required of a material, product or supply, which permits a material,
a product or a supply to be described in a manner such that it fulfils the use for which it is intended by the
contracting authority. These technical prescriptions shall include levels of quality, performance, safety or
dimensions, including the requirements applicable to the material, the product or the supply as regards
quality assurance, terminology, symbols, testing and test methods, packaging, marking or labelling.

Standard: a technical specification approved by a recognized standardizing body for repeated and
continuous application, compliance with which is in principle not compulsory.

. European standard: a standard approved by the European Committee for standardization (CEN) or by the

European Committee for Electrotechnical Standardization (Cenelec) as ‘European standard (EN) or
‘Harmonization documents (HD)® according to the common rules of these organizations.

European technical approval: a favorable technical assessment of the fitness for use of a product, based on
fulfilment of the essential requirements for building works, by means of the inherent characteristics of the
product and the defined conditions of application and use. The European agreement shall be issued by an
approval body designated for this purpose by the Member State.

. Common technical specification: a technical specification laid down in accordance with a procedure

recognized by the Member States to ensure uniform application in all Member States which has been
published in the Official Journal of the European Communities.
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10.

11.

12
13.

14,
15.
16.

ANNEX IV

MODEL NOTICES OF SUPPLY CONTRACTS

A. Prior information

The name, address, telegraphic address, telephone, telex and telefax numbers of the contracting authority,
and if different, of the service from which additional information may be obtained:

The nature and quantity or value of the products to be suplied: CPA reference number:

Estimated date for initiating the award procedures in respect of the contract or contracts (if known):
Other information:

Date of dispatch of the notice:

Date of receipt of the notice by the Office for Official Publications of the European Communities:

B. Open procedures

. The name, address, telegraphic address, telephone, telex and telefax numbers of the contracting
authority:

(a) The award procedure chosen:

(b) Form of the contract for which tenders are being requested:

. (a) Place of delivery:

(b} The nature and quantity of the goods to be supplied: CPA reference number:
{c) Indication of whether the supplier can tender for a part of the goods required:
Time limit for delivery, if any:

(a) Name and address of the service from which the contract documents and additional documents may be
requested:

(b) The final date for making such requests:

(c) Where applicable, the amount and terms of payment of the sum to be paid to obtain such
documents:

. (a) The final date for receipt of tenders:
(b) The address to which they must be sent:
(c) The language or languages in which they must be drawn up:

{(a) The persons authorized to be present at the opening of tenders:
(b) The date, hour and place of such opening:

Where applicable, any deposits and guarantees required:

. The main terms conceming financing and payment and/or referenoes to the provisions in which these are
contained:

Where applicable, the legal form to be taken by the grouping of suppliers to whom the contract is
awarded:

Information concerning the supplier’s own position, and information and formalities necessary for an
appraisal of the minimum economic and technical standards required of the supplier:

Period during which the tenderer is bound to keep open his tender:

The criteria for the award of the contract. Criteria other than that of the lowest price shall be mentioned if
they do not appear in the contract documents:

Where applicable, prohibition on variants:
Other information:

Date of publication of the prior information notice in the Official Journal of the European Communities or
references to its non-publication:
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17. Date of dispatch of the notice:
18. Date of receipt of the notice by the Office for Official Publications of the European Communities:

C. Restricted procedures
1. The name, address, telegraphic address, telephone, telex and telefax numbers of the contracting
authority:
2. (a) The award procedure chosen:
(b) Where applicable, justification for use of the accelerated procedure:
(c) Form of the contract for which tenders are being requested:

3. (a) Place of delivery:
(b) The nature and quantity of the goods to be supplied: CPA reference number:
(c) Indication of whether the supplier can tender for a part of the goods required:

4, Time limit for delivery, if any:

5. Where applicable, the legal form to be assumed by the grouping of suppliers to whom the contract is
awarded:

6. (a) The final date for the receipt of requests to participate:

{b) The address to which they must be sent:

(c) The language or languages in which they must be drawn up:
7. The final date for the dispatch of invitations to tender:
8. Where applicable, any deposits and guarantees required:

9. Information concerning the supplier’s personal position, and the information and formalities necessary for
an appraisal of the minimum economic and technical standards required of him:

10. The criteria for the award of the contract where they are mentioned in the invitation to tender:
11. Envisaged nur;aber or range of suppliers which will be invited to tender:

12. Where applicable, prohibition on variants:

13. Other information:

14. Date of publication of the prior information notice in the Official Joxrnal of the European Communities or
references to its non-publication:

15. Date of dispatch of the notice:
16. Date of receipt of the notice by the Office for Official Publications of the European Communities: .

D. Negotiated procedures

1. The name, address, telegraphic address, telephone, telex and telefax numbers of the contracting
authority:

2. (a) The award procedure chosen:
(b) Where applicable, justification for use of the accelerated procedure:
(c) Where applicable, form of contract for which tenders are invited:
3. (a) Place of delivery:
{b) The nature and quantity of the goods to be supplied: CPA reference number:
(c) Indication of whether the suppliers can tender for a part of the goods required:
4. Time limit for delivery, if any:

5. Where applicable, the legal form to be assumed by a grouping of suppliers to whom the contract is
awarded: A2
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10.
‘11,
12.

13.
14.
16.

(a) The final date for the receipt of requests to participate:
(b) The address to which they must be sent:
(c) The language or languages in which they must be drawn up:

. Where applicable, any deposits and guarantees required:

Information concerning the supplier’s personal position, and the information and formalities necessary for
an appraisal of the minimum economic and technical standards required of him:

Envisaged number or range of suppliers which will be invited to tender:
Where applicable, prohibition on variants:
Where applicable, the names and addresses of suppliers already selected by the awarding authority:

Where applicable, date(s) of previous publications in the Official Journal of the European
Communities:

Other information:
Date of dispatch of the notice:
Date of receipt of the notice by the Office for Official Publications of the European Communities:

E. Contracts awards

1. Name and address of awarding authority:

»

22N AL o

10.
11.
12.
13.

Award procedure chosen. In the case of the negotiated procedure, without publication of a tender notice,
justification (Article 6 (3)):

Date of award of contract:

Criteria for award of contract:

Number of tenders received:

Name(s) and address(es) of supplier(s):

The nature and quantity of goods supplied, where applicable, by supplier: CPA reference number:
Price or range of prices (minimum/maximum) paid:

Where appropriate, value and proportion of contract likely to be subcontracted to third parties:
Other information:

Date of publication of the tender notice in the Official Journal of the European Communities:
Date of dispatch of the notice:

Date of receipt of the notice by the Office for Official Publications of the European Communities:
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ANNEX V
DEADLINES FOR APPLICATION OF TRANSPOSITION MEASURES
amended by Directives amended by Acts of Accession
Directive 77/62/EEC (3)
80/767/EEC(3) | 88/295/EEC(3) | 90/531/EEC (%) 92/50/EEC (%) GR (¢) ES/PO(7)

Article 1 (a) amended

Article 1 (b) and (c)

Article 1 {d) to (f) amended

Article 2 (1) - deleted

Article 2 (2) amended amended

Article 2 (3)

Article 2a inserred

Article 3

Article 4 deleted

Article § amended

Article 5 (1) (c) amended -
Article 6 amended

Article 7 amended

Article 8

Article 9 amended

Article 10 (1) amended

Article 10 (2) to (4)

Article 11 (1) to (3) amended

Article 11 (4) ro (6)

Article 12 (1) amended

Article 12 (2) to (3)

Article 13 deleted

Article 14 deleted

. Article 15 deleted

Article 16

Article 17

Aricle 18

Article 19 (1) amended

Article 19 (2)

Article 20

Arnicle 21 (1)

Article 21 (2) amended

Article 22

Article 23

Article 24

Article 25

Article 26 amended

Asticle 27

Article 28

Article 29 amended

Anicle 30

Article 31

Article 32
‘Asmex 1 amended amended amended
Ansex 11 amended
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amended by Directives amended by Acts of Accession
‘Directive 77/62/EEC (3)

80/767/EEC(2) | 88/29S/EEC{(3) | 90/531/EEC (%) 92/50/EEC (%) GR (%) ES/PO (7)
Annex amended

Article 1

Article 2 deleted

Article 3 deleted

Article 4 deleted

Article § deleted

Article 6 deleted

Article 7

Article 8

Article 9

Article 10

Article 11

Annex 1

Annex Il

(') EC-9: 24. 6. 1978
GR: 1. 1. 1983
ES, PO: 1. 1. 1986

(3) EC-9: 1. 1. 1981
GR: 1. 1. 1983
ES, PO: 1. 1. 1986

(%) EC9: 1. 1. 1989
GR, ES, PO: 1. 3. 1992

{4 EC-9: 1. 1. 1983
ES: 1. 1. 1996
GR, PO: 1. 1. 1998

(%) EC-12: 1. 7. 1993
(¢) EC-10: 1. 1. 1983
(%) EC-12: 1. 1. 1986

N
v
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ANNEX VI
CORRELATION TABLE
This directive 77/62/EEC 80/767/EEC 88/29S/EEC 90/531/EEC 92/50/EEC
Article 1 Article 1
Article 2 (1) Article 2 (2) Article 35 (1)
Article 2 (2) Article 2 (3)
Article 3 Article 2a
Artcle 4 Article 3
Article 5 (1) (a) and (b) Article § (1) (a) and (b)
Article 5 (1) (c) first Article 5 (1}(c) Article 42 (1)
sub-paragraph
Article 5 (1) (c) second Artcle 5 (1) (d)
sub-paragraph
Article 5 (1) (d) -
Article 5§ (2—6) Article 5 (2—6)
Article 6 (1) Article 6 (1)
- Artidle 6 (2)
Article 6 (2) Article 6 (3)
Article 6 (3) (a) — (e) Article 6 (4) (a) — (e)
Article 6 (4) Article 6 (5)
Article 7 (1—=2) (—)
Article 7 (3) Article 6 (6)
Article 8 (1—4) Article 7 (1—4)
Article 8 (5) (a) and (b) (=)
Artidle 8 (5) (c) Article 7 (5) (a) — (¢)
Article 8 (6) Article 7 (6)
Article 9 (1) first Article 9 (1) first
sub-paragraph sub-paragraph
(—) Artide 9 (1) second
sub-paragraph
Article 9 (1) second —_—
sub-paragraph
Article 9 (2) and (3) Article 9 (2) and (3)
Article 9 (4) Article 9 (5)
Article 9 (5) Article 9 (4)
Article 9 (6) and (7) Article 9 (6) first
sub-paragraph
Article 9 (8) Article 9 (6) second
sub-paragraph
Article 9 (9) Article 9 (7)
Article 9 (10) Article 9 (8)
Article 9 (11) Article 9 (9)
Article 10 Article 10
Article 11 (1) Article 11 (1)
Article 11 (2) Article 11 (2)
Article 11 (2) (2) — () (=)
Artide 11 (3) Article 11 (3)
Article 11 (4) Article 11 (5)
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This directive 77162/EEC 80/767/EEC 88/29S/EEC 90/531/EEC 92/50/EEC
Article 11 () Article 11 (4)
Article 11 (6) Artici®11 (6)
Article 12 Article 12
Article 13 Article 16
Article 14 (=)
Artidle 15 Article 17
Article 16 (1) Article 8
Article 16 (2) (=)
Article 17 (=)
Article 18 - Article 18
Article 19 (1) Article 19 (1)
Article 19 (2) and (3) (~)
Article 19 (4) Article 19 (2)
Article 20 Article 20
Article 21 (1) and (2) Article 21
Article 22 Article 22
Article 23 Article 23
Article 24 Article 24
Article 25 (=)
Article 26 (1) and (2) Article 25 (1) and (2)
(—) Article 25 (3) and (4)
Article 27 Article 25 (5) to (7)
- Article 26
- Article 27
Article 28 Article 1 (1) and -
7
Article 29 (1) and (2) Article 8 (1) and
(2)
Article 29 (3) Article 1 (2) o
Article 30 Article 28
Article 31 Article 29
Article 32 (=)
Article 33 Article 30 and 31 Article 9 and 10 Article 20 and
21
Article 34 (=)
Article 35 (=)
{—=) Annex 1
Anpex | Annex |
Annex I Annex Il
Annex HI Annex I
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COUNCIL DIRECTIVE 93/37/EEC
of 14 June 1993

concerning the coordination of procedures for the award of public works contracts

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Articles 57 (2), 66
and 100a thereof,

Having regard to the proposal from the Commission (1),
In cooperation with the European Parliament (2),

Having regard to the opinion of the Economic and Social
Committee (3),

Whereas Council Directive 71/305/EEC of 26 July 1971
concerning the coordination of procedures for the award of
public works contracts (4) has been amended substantially
and on a number of occasions; whereas, for reasons of
clarity and better understanding, the said Directive should
be consolidated;

Whereas the simultaneous attainment of freedom of
establishment and freedom to provide services in respect of
public works contracts awarded in Member States on
behalf of the State, or regional or local authorities or other
bodies governed by public law entails not only the abolition
of restrictions but also the coordination of national
procedures for the award of public works contracts;

Whereas such coordination should take into account as far
as possible the procedures and administrative practices in
force in each Member State;

Whereas this Directive does not apply to certain works
contracts which are awarded in the water, energy,
transport and telecommunication sectors covered by
Directive 90/531/EEC;

Whereas, in view of the increasing importance of
concession contracts in the public works area and of their

') O] No C 46, 20. 2. 1992, p. 79.

(2) Of No C 125, 18. 5. 1992, p. 171 and
OJ No C 305, 23. 11. 1992, p. 73.

(3) OF No C 106, 27. 4. 1992, p. 11.

(%) OJ No L 185, 16. 8. 1971, p. 15; Directive as last amended by
Directive 907531/ /EEC (O] No L 297, 29. 10. 1990, p. 1).

specific nature, rules concerning advertising should be
included in this Directive;

Whereas works contracts of less than ECU § 000 000 may
be exempted from competition as provided for under this
Directive and it is appropriate to provide for their
exemption from coordination measures;

Whereas provision must be made for exceptional cases
where measures concerning the coordination of procedures
need not be applied, but such cases must be expressly
limited;

Whereas the negotiated procedure should be considered to
be exceptional and therefore only applicable in certain
limited cases;

Whereas it is necessary to provide common rules in the
technical field which take account of the Communiry policy
on standards and specifications;

Whereas, to ensure development of effective competition in
the field of public contracts, it is necessary that contract
notices drawn up by the contracting authorities of Member
States be advertised throughout the Community; whereas
the information contained in these notices must enable
contractors established in the Community to determine
whether the proposed contracts are of interest to them;
whereas, for this purpose, it is appropriate to give them
adequate information on the works undertaken and the
conditions attached thereto; whereas, more particularly, in
restricted procedures advertisement is intended to enable
contractors of Member States to express their interest in
contracts by seeking from the contracting authorities
invitations to tender under the required conditions;

Whereas additional information conceming contracts
must, as is customary in Member States, be given in the
contract documents for ecach contract or else in an
equivalent document;
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Wheseas it is necessary to provide common rules for
participation in public works contracts, including both
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qualitative selection criteria and criteria for the award of
the contracy;

Whereas it would be appropriate to enable certain technical
conditions concerning notices and statistical reports
sequired by this Directive to be adapted in the light of
changing technical requirements; whereas Annex II to this
Directive refers to the General Industrial Classification of
Economic Activities within the European Communities
(NACE); whereas the Community may, as required, revise
or replace its common nomenclature and whereas it is
necessary to make provision for the possibility of adapting
the reference made to the NACE nomenclature in the said
Annex 11 accordingly;

Whereas this Directive should not affect the obligations of
the Member States concerning the deadlines for
transposition into national law and for application
indicated in Annex VII,

HAS ADOPTED THIS DIRECTIVE:

TITLE |

GENERAL PROVISIONS

Article 1

For th purpose of this Directive:

(a) ‘public works contracts’ are contracts for pecuniary
interest concluded in writing between a contractor and
a contracting authority as defined in (b), which have as
their object either the execution, or both the execution
and design, of works related to one of the activities
referred to in Annex Il or a work defined in (c) below,
or the execution, by whatever means, of a work
corresponding to the requirements specified by the
contracting authority;

(b) ‘contracting authorities’ shall be the State, regional or
local authorities, bodies governed by public law,
associations formed by one or several of such
authorities or bodies governed by public law;

A ‘body governed by public law’ means any body:

— established for the specific purpose of meeting needs
in the general interest, not having an industrial or
commercial character, and

— having legal personality, and

— financed, for the most part, by the State, or regional
or local authorities, or other bodies governed by
public law, or subject to management supervision
by those bodies, or having an administrative,
managerial or supervisory board, more than half of
whose members are appointed by the State, regional
or local authorities or by other bodies governed by
public law;

The lists of bodies and categories of bodies governed by
public law which fulfil the criteria referred to in the
second subparagraph are set out in Annex I. These lists
shall be as exhaustive as possible and may be reviewed
in accordance with the procedure laid down in Article
35. To this end, Member States shall periodically notify
the Commission of any changes of their lists of bodies
and categories of bodies;

(¢) 2 ‘work’ means the outcome of building or civil
engineering, works taken as a whole that is sufficient of
itself to fulfil an economic and technical function;

(d) *public works concession’ is a contract of the same type
as that indicated in (a) except for the fact that the
consideration for the works to be carried out consists
cither solely in the right to exploit the construction or
in this right together with payment;

(e) ‘open procedures’ are those national procedures
whereby all interested contractors may submit
tenders;

(f) ‘restricted procedures’ are those national procedures
whereby only those contractors invited by the
contracting authority may submit tenders;

(g) ‘negotiated procedures’ are those national procedures
whereby contracting authorities consult contractors of
their choice and negotiate the terms of the contract with
one or more of them;

(h) a contractor who submits a tender shall be designated
by the term ‘tenderer’ and one who has sought an
invitation to take part in a restricted or negotiated
procedure by the term ‘candidate’.

Article 2

1. Member States shall take the necessary measures to
ensure that the contracting authorities comply or ensure
compliance with this Directive where they subsidize directly
by more than 50 % a works contract awarded by an entity
other than themselves.

A2y

2. Paragraph 1 shall concern =nly contracts covered by
Class 50, Group 502, of the gencral ind. strial classification
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of economic activities within the European Communities
(NACE) nomenclature and contracts relating to building
work for hospitals, facilities intended for sports, recreation
and leisure, school and university buildings and buildings
used for administrative purposes.

Article 3

1. Should contracting authorities conclude a public works
concession contract, the advertising rules as described in
Article 11 (3), (6), (7) and (9) to (13), and in Article 15,
“shall apply to that contract when its value is not less than
ECU 5 000 000.

2. The contracting authority may:

— either require the concessionnaire to award contracts
representing a minimum of 30 % of the total value of
the work for which the concession contract is to be
awarded, to third parties, at the same time providing
the option for candidates to increase this percentage.
This minimum percentage shall be specified in the
concession contract,

— or request the candidates for concession contracts to
specify in their tenders the percentage, if any, of the
total value of the work for which the concession
contract is to be awarded which they intend to assign to
third parties.

3. When the concessionnaire is himself a contracting
authority, as referred to in Article 1 (b), he shall comply
with the provisions of this Directive in the case of works to
be carried out by third parties.

4. Member States shall take the necessary steps to ensure
that a concessionnaire other than a contracting authority
shall apply the advertising rules listed in Article 11 (4), (6),
(7), and (9) to (13), and in Article 16, in respect of the
contracts which it awards to third parties when the value of
the contracts is not less than ECU §000000. An
advertisement is not, however, required where works
contracts meet the conditions laid down in Article 7 (3).

“Undertakings which have formed a group in order to
obtain the concession contract, or undertakings affiliated
to them, shall not be regarded as third parties.

An ‘affiliated undertaking’ means any undertaking over
which the concessionnaire may exercise, directly or
indirectly, a dominant influence or which may exercise a
dominant influence over the concessionnaire or which, in
common with the concessionnaire, is subject to the
dominam influence of another undertaking by virtue of
ownership, financial participation or the rules which

govern it. A dominant influence on the part of an
undertakmg shall be presumed when, directly or indirectly
in relation to another undertaking, it:

— holds the major part of the undertaking’s subscribed
capital, or

— controls the majority of the votes attaching to shares
issued by the undertakings, or

— can appoint more than half of the members of the
undertaking’s administrative, managerial or supervisory

body.

A comprehensive list of these undertakings shall be
enclosed with the candidature for the concession. This list
shall be brought up to date following any subsequent
changes in the relationship between the undertakings.

Article 4

This Directive shall not apply to:

(a) contracts awarded in the fields referred to in Articles 2,
7, 8 and 9 of Directive 90/531/EEC or fulfilling the
conditions in Article 6 (2) of that Directive;

(b) works contracts which are declared secret or the
execution of which must be accompanied by special
security measures in accordance with the laws,
regulations or administrative provisions in force in the
Member State concerned or when the protection of the
basic interests of the Member State’s security so
requires.

Article 5

This Directive shall not apply to public contracts governed
by different procedural rules and awarded:

(a) in pursuance of an international agreement, concluded
in conformity with the Treaty, between a Member State
and one or more non-member countries and covering
works intended for the joint implementation or
exploitation of a project by the signatory States; all
agreements shall be communicated to the Commission,
which may consult the Advisory Committee for Public
Contracts set up by Decision 71/306/EEC (1);

(b) to undertakings in a Member State or a non-member
country in pursuance of an international agreement
relating to the stationing of troops;

(c) pursuant to the particular procedure of an mtemauonal
organization.

(1) O] No L 185, 16. 8. 1971, p. 15; Decision as amended by
Decision 77/63/EEC (O] No L 13, 15. 1. 1977, p.15.
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Article 6

1. The provisions of this Directive shall apply to public
works contracts whose estimated value net of VAT is not
less than ECU 5 000 000.

2. (a) The value of the threshold in national currencies
shall normally be revised every two years with effect
from 1 January 1992. The calculation of this value
shall be based on the average daily values of these
currencies expressed in ecus over the 24 months
terminating on the last day of August immediately
preceding the 1 January revision. The exchange
values shall be published in the Official journal of
the European Communities at the beginning of
November.

(b) The method of calculation laid down in
subparagraph (a) shall be reviewed, on a proposal
from the Commission, by the Advisory Committee
for Public Contracts in principle two years after its
initial application.

3. Where a work is subdivided into several lots, each one
the subject of a contract, the value of each lot must be
taken into account for the purpose of calculating the
amounts referred to in paragraph 1. Where the aggregate
value of the lots is not less than the amount referred to in
paragraph 1, the provisions of that paragraph shall apply
to all lots. Contracting authorities shall be permitted to
depart from this provision for lots whose estimated value
net of VAT is less than ECU 1 000 000, provided that the
total estimated value of all the lots exempted does not, in
consequence, exceed 20 % of the total estimated value of
all lots.

4. No work or contract my be split up with the intention
of avoiding the application of this Directive.

5. When calculating the amounts referred to in paragraph
1 and in Article 7, account shall be taken not only of the
amount of the public works contracts but also of the
estimated value of the supplies needed to carry out the
works are made available to the contractor by the
contracting authorities.

Article 7

1. In awarding public works contracts the contracrmg
authorities shall apply the procedures defined in Article 1
{e), (f) and (g), adapted to this Directive.

2. The contracting authorities may award their public
works contracts by negotiated procedure, with prior
publication of a contract notice and after having selected

the candidates according to publicly known qualitative
criteria, in the following cases:

"(a) in the event of irregular tenders in response to an open

or restricted procedure or in the case of tenders which
are unacceptable under national provisions that are in
accordance with the provisions of Title IV, insofar as
the original terms of the contract are not substantially
altered. The contracting authorities shall not, in these
cases, publish a contract notice where they include in
such negotiated procedure all the enterprises satisfying
the criteria of Articles 24 to 29 which, during the prior
open or restricted procedure, have submitted tenders in
accordance with the formal requirements of the
tendering procedure;

(b) when the works involved are carried out purely for the
purpose of research, experiment or development, and
not to establish commercial viability or to recover
research and development costs;

(c) in exceptional cases, when the nature of the works or
the risks attaching thereto do not permit prior overall
pricing.

3. The contracting authorities may award their public
works contracts by negotiated procedure without prior
publication of a contract notice, in the following cases:

(a) in the absence of tenders or of appropriate tenders in
response to an open or restricted procedure insofar as
the original terms of the contract are not substantially
altered and provided that a report is communicated to
the Commission at its request;

(b) when, for technical or artistic reasons or for reasons
connected with the protection of exclusive rights, the
works may only be carried out by a particular
contractor;

(c) insofar as is strictly necessary when, for reasons of
extreme urgency brought about by events unforeseen by
the contracting authorities in question, the time limit
laid down for the open, restricted or negotiated
procedures referred to in paragraph 2 cannot be kept.
The circumstances invoked to justify extreme urgency
must not in any event be attributable to the contracting
authorities;

(d) for additional works not included in the project initially
considered or in the contract first concluded but which
have, through unforeseen circumstances, become
necessary for the carrying out of the work described
therein, on condition that the award is made to the
contractor carrying out such work: Vb
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— when such works cannot be technically or
economically separated from the main contract
without great inconvenience to the contracting
authorities, or

~— when such works, although separable from the
execution of the original contract, are strictly
necessary to its later stages,

However, the aggregate amount of contracts awarded
for additional works may not exceed 50 % of the
amount of the main contract;

(e) for new works consisting of the repetition of similar
works entrusted to the undertaking to which the same
contracting authorities awarded an earlier contact,
provided that such works conform to a basic project for
which a first contract was awarded according to the
procedures referred to in paragraph 4.

As soon as the first project is put up for tender, notice
must be given that this procedure might be adopted and
the total estimated cost of subsequent works shall be
taken into consideration by the contracting authorities
when they apply the provisions of Article 6. This
procedure may only be adopted during the three years
following the conclusion of the original contract.

4. In all other cases, the contracting authorities shall
award their public works contracts by the open procedure
or by the restricted procedure.

Atticle 8~

1. The contracting authority shall, within 15 days of the
date on which the request is received, inform any
eliminated candidate or tenderer who so requests of the
reasons for rejection of his application or his tender, and,
in the case of a tender, the name of the successful
tenderer.

2. The contracting authority shall inform candidates or
tenderers who so request of the grounds on which it
decided not to award a contract in respect of which a prior
call for competition was made, or to recommence the
procedure. It shall also inform the Office for Official
Publications of the European Communities of that
decision.

3. For each contract awarded, the contracting authorities
shall draw up a written report which shall include at least
the following:

— the name and address of the contracting authority, the
subject and value of the contract,

— the names of the candidates or tenderers admitted and
the reasons for their selection,

—~ the names of the candidates or tenderers rejected and
the reasons for their rejection,

— the name of the successful tenderer and the reasons for
his tender having been selected and, if known, any
share of the contract the successful tenderer may intend
to subcontract to a third party,

— for negotiated procedures, the circumstances referred to
in Article 7 which justify the use of these procedures.

This report, or the main features of it, shall be
communicated to the Commission at its request.

Article 9

In the case of contracts relating to the design and
construction of a public housing scheme whose size and
complexity, and the estimated duration of the work
involved, require that planning be based from the outset on
close collaboration within a team comprising
representatives of the contracting authorities, experts and
the contractor to be responsible for carrying out the works,
a special award procedure may be adopted for selecting the
contractor most suitable for integration into the team.

In particular, contracting authorities shall include in the
contract notice as accurate as possible a description of the
works to be carried out so as to enable interested
contractors to form a valid idea of the project.
Furthermore, contracting authorities shall, in accordance
with Articles 24 to 29, set out in such a contract notice the
personal, technical and financial conditions to be fulfilled
by candidates.

Where such procedure is adopted, contracting authorities
shall apply the common advertising rules relating restricted
procedure and to the criteria for qualitative selection.

TITLE Il

COMMON RULES '™N THE TECHNICAL FIELD

Article 10

1. The technical specifications defined in Annex I shall
be given in the general or contractual documents relating to
each contract.

2. Without prejudice to the legally binding national
technical rules and insofar as these are compatible with
Community law, the technical specifications shall be
defined by the contracting authorities by reference to

A2#
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national standards implementing European standards, or
by reference to European technical approvals or by
reference to common technical specifications.

3. A contracting authority may depart from paragraph 2
if:

(a) the standards, European technical approvals or
common technical specifications do not include any
provision for establishing conformity, or, if technical
means do not exist for establishing satisfactorily the
conformity of a product to these standards, European
technical approvals or common  technical
specifications;

(b) use of these standards, European technical approvals or
common technical specifications would oblige the
contracting authority to acquire products or materials
incompatible with equipment already in use or would
entail disproportionate costs or disproportionate
technical difficulties, but only as part of a clearly
defined and recorded strategy with a view to
change-over, within a given period, to European
standards, European technical approvals or common
technical specifications;

(c) the project concerned is of a genuinely innovative
nature for which use of existing European standards,
European technical approvals or common technical
specifications would not be appropriate.

4. Contracting authorities invoking paragraph 3 shall
record, wherever possible, the reasons for doing so in the
tender notice published in the Official Journal of the
European Communities or in the contract documents and
in all cases shall record these reasons in their internal
documentation and shall supply such information on
request to Member States and to the Commission.

5. In the absence of European standards or European

technical approvals or common technical specifications, the
technical specifications:

(a) shall be defined by reference to the national technical
specifications recognized as complying with the basic
requirements listed in the Community directives on
technical harmonization, in accordance with the
procedures laid down in those directives, and in
particular in accordance with the procedures laid down
in Council Directive 89/106/EEC of 21 December
1988 on the approximation of laws, regulations and
administrative provisions of the Member States relating
to construction products (1);

-

(1) Of No L 40, 11. 2. 1989, p. 12.

(b) may be defined by reference to national technical
specifications relating to design and method of
calculation and execution of works and use of
materials;

(c) may be defined by reference to other documents.

In this case, it is appropriate to make reference in order of
preference to:

(i) national standards implementing international
standards accepted by the country of the contracting
authority;

(i) other national standards and national technical
approvals of the country of the contracting
authority;

(iii) any other standard.

6. Unless such specifications are justified by the subject of
the contract, Member States shall prohibit the introduction
into the contractual clauses relating to a given contract of
technical specifications which mention products of a
specific make or source or of a particular process and
which therefore favour or eliminate certain undertakings.
In particular, the indication of trade marks, patents, types,
or of a specific origin or production shall be prohibited.
However, if such indication is accompanied by the words
‘or equivalent’, it shall be authorized in cases where the
contracting authorities are unable to give a description of
the subject of the contract using specifications which are
sufficiently precise and intelligible to all parties
concerned.

TITLE 1]
COMMON ADVERTISING RULES

Article 11

1. Contracting authorities shall make known, by means of
an indicative notice, the essential characteristics of the
works cuntracts which they intend to award and the
estimated value of which is not less than the threshold laid
down. in Article 6 (1).

2. Contracting authorities who wish to award a public
works contract by open, restricted or negotiated procedure
referred to in Article 7 (2), shall make known their
intention by means of a notice.

3. Contracting authorities who wish to award a works
oconcession contract shall make known their intention by
means of a notice. W3R
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4, Works concessionnaires, other than a contracting
authority, who wish to award works contracts to a third
party within the meaning of Article 3 (4), shall make
known their intention by means of a notice.

5. Contracting authorities who have awarded a contract
shall make known the result by means of a notice.
However, certain information on the contract award may,
in certain cases, not be published where release of such
information would impede law enforcement or otherwise
be contrary to the public interest, would prejudice the
legitimate commercial interests of particular enterprises,
public or private, or might prejudice fair competition
between contractors.

6. The notices referred to in paragraphs 1 to 5 shall be
drawn up in accordance with the models given in Annexes
IV, V and VI, and shall specify the information requested
in those Annexes.

The contracting authorities may not require any conditions
but those specified in Articles 26 and 27 when requesting
information concerning the economic and technical
standards which they require of contracts for their selection
(point 11 of Annex IV B, point 10 of Annex IV C and
point 9 of Annex IV D).

7. The contracting authorities shall send the notices
referred to in paragraphs 1 to § as rapidly as possible and
by the most appropriate channels to the Office for Official
Publications of the European Communities. In the case of
the accelerated procedure referred to in Article 14, the
notice shall be sent by telex, telegram or telefax.

The notice referred to in paragraph 1 shall be sent as soon
as possible after the decision approving the planning of the
works contracts that the contracting authorities intend to
award.

The notice referred to in paragraph 5 shall be sent at the
latest 48 days after the award of the contract in question.

8. The notices referred to in p: “agraphs 1 and § shall be
published in full in the Official Journal of the European
Communities and in the TED data bank in the official
languages of the Communities, the original text alone being
authentic.

9. The notices referred to in paragraphs 2, 3 and 4 shail
be published in full in the Official Journal of the European
Communities and in the TED data bank in the original
languages. A summary of the important elements of each

notice shall be published in the other official languages of
the Community, the original text alone being authentic.

-10. The Office for Official Publications of the European

Communities shall publish the notices not later than 12
days after their dispatch. In the case of the accelerated
procedure referred to in Article 14, this period shall be
reduced to five days.

11. The notice shall not be published in the official
journals or in the press of the country of the contracting
authority before the date of dispatch to the Official Journal
of the European Communities and it shall mention this
date. It shall not contain information other than that
published in the Official Journal of the European

Communities.

12. The contracting authorities must be able to supply
evidence of the date of dispatch.

13. The cost of publication of the notices in the Official
Journal of the European Communities shall be borne by the
Communities. The length of the notice shall not be greater
than one page of the Journal, or approximately 650 words.
Each edition of the Journal containing one or more notices
shall reproduce the model notice or notices on which the
published notice or notices are based.

Article 12

1. In open procedures the time limit for the receipt of
tenders, fixed by the contracting authorities shall be not
less than 52 days from the date of dispatch of the notice.

2. The time limit for the receipt of tenders laid down in
paragraph 1 may be reduced to 36 days where the
contracting authorities have published the notice for in
Article 11 (1), drafted in accordance with the specimen in
Annex IV A, in the Official Journal of the European
Communities.

3. Provided they have been requested in good time, the
contract documents and supporting documents must be
sent to the contractors by the contracting authorities or
competent departments within six days of receiving their
application.

4. Provided it has been requested in good time, additional
information relating to the contract documents shall be
supplied by the contracting authorities not later than six
days before the final date fixed for receipt of tenders.

5. Where the contract documents, supporting documents
or additional information are too bulky to be supplied
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within the time limits laid down in paragraph 3 or 4 or
where tenders can only be made after a visit to the site or
after on-the-spot inspection of the documents supporting
the contract documents, the time limits laid down in
paragraphs 1 and 2 shall be extended accordingly.

Article 13

1. In restricted procedures and negotiated procedures as
described in Article 7 (2), the time limit for receipt of
requests to participate fixed by the contracting authorities
shall be not less than 37 days from the date dispatch of the
notice.

2. The contracting authorities shall simultaneously and in
writing invite the selected candidates to submit their
tenders. The letter of invitation shall be accompanied by
the contract documents and supporting documents. It shall
include at least the following information:

(a) where appropriate, the address of the service from
which the contract documents and supporting
documents can be requested and the final date for
making such a request; also the amount and terms of
any sum to be paid for such documents;

(b) the final date for receipt of tenders, the address to
which they must be sent and the language or languages
in which they must be drawn up;

(c) a reference to the contract notice published;

(d) an indication of any documents to be annexed, either to
support the verifiable statements furnished by the
candidate in accordance with Article 11 (7), or to
supplement the information provided for in that Article
under the same conditions as those laid down in
Articles 26 and 27;

(e) the criteria for the award of the contract if these are not
given in the notice.

3. In restricted procedures, the time limit for receipt of
tenders fixed by the contracting authorities may not be less
than 40 days from the date of dispatch of the written
invitation.

4. The time limit for the receipt of tenders laid down in
paragraph 3 may be reduced to 26 days where the
contracting authorities have published the notice provided
for in Article 11 (1), drafted in accordance with the model
in Anneéx IV A, in the Official Journal of the European
Communities.

5. ‘Requests to participate in procedures for the award of
contracts may be made: by letter, by telegram, teiex, telefax
or by telephone. If by one of the last four, they must be

confirmed by letter dispatched before the end of the period
laid down in paragraph 1.

6. Provided it has been requested in good time, additional
information relating to the contract documents must be
suplied by the contracting authorities not later than six
days before the final date fixed for the receipt of tenders.

7. Where tenders can be made only after a visit to the site
or after on-the-spot inspection of the documents supporting
the contract documents, the time limit laid down in
paragraphs 3 and 4 shall be extended accordingly.

Article 14

1. In cases where urgency renders impracticable the time
limits laid down in Article 13, the contracting authorities
may fix the following time limits:

(a) a time limit for receipt of requests to participate which
. shall be not less than 15 days from the date of dispatch
of the notice;

(b) a time limit for the receipt of tenders which shall be not
less than 10 days from the date of the invitation to
tender.

2. Provided it has been requested in good time, additional
information relating to the contract documents must be
supplied by the contracting authorities not later than four
days before the final date fixed for the receipt of tenders.

3. Regquests for participation in contracts and invitations
to tender must be made by the most rapid means of
communication possible. When requests to participate are
made by telegram, telex, telefax or telephone, they must be
confirmed by letter dispatched before the expiry of the time
limit referred to in paragraph 1.

Article 15

Contracting authorities who wish to award a works
concession contract shall fix a time limit for receipt of
candidatures for the concession, which shall not be less
than 52 days from the date of dispatch of the notice.

Article 16

In works contracts awardec by a works concessionnaire
other than a contracting :uthority, the time limit for the
receipt of requests o participate, fixed by the
concessionnaire, shall be not less than 37 days from the

3o
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dave of dispatch of the notice, and the time limit for the
receipt of tenders not less than 40 days from the date of
dispatch of the notice or the invitation to tender.

Article 17

Contracting authorities may arrange for the publication in
the Official Journal of the European Communities of
notices announcing public works contracts which are not
subject to the publication requirement laid down in this
Directive.

TITLE IV

COMMON RULES ON PARTICIPATION

Chapter 1

General provisions

Article 18

Contracts shall be awarded on the basis of the criteria laid
down in Chapter 3 of this Title, taking into account
Article 19, after the suitability of the contractors not
excluded under Article 24 has been checked by contracting
authorities in accordance with the criteria of economic and
financial standing and of technical knowledge or ability
referred to in Articles 26 to 29.

Article 19

Where the criterion for the award of the contract is that of
the most economically advantageous tender, contracting
authorities may take account of variants which are
submitted by a tenderer and meet the minimum
specifications required by the contracting authorities.

Fhe contracting authorities shall state in the contract
documents the minimum specifications to be respected by
the variants and any specific requirements for their
presentation. They shall indicate in the tender notice if
variants are not permitted.

Contracting authorities may not reject the submission of a
wyariant on the sole-grounds that it has been drawn up with
technical - specifications defined by reference to national
-statidards transposing European standards, to European
“techmical approvals or to common technical specifications

referred to in Article 10 (2) or again by reference to
national technical specifications referred to in Article 10 (5)
(a) and (b).

Article 20

In the contract documents, the contracting authority may
ask the tenderer to indicate in his tender any share of the
contract he may intend to subcontract to third parties.

This indication shall be without prejudice to the question
of the principal contractor’s liability.

Article 21

Tenders may be submitted by groups of contractors. These
groups may not be required to assume a specific legal form
in order to submit the tender; however, the group selected
may be required to do so when it has been awarded the
contract.

Article 22

1. In restricted and negotiated procedures the contracting
authorities shall, on the basis of information given relating
to the contractor’s personal position as well as to the
information and formalities necessary for the evaluation of
the minimum conditions of an economic and technical
nature to be fulfilled by him, select from among the
candidates with the qualifications required by Articles 24
to 29 those whom they will invite to submit a tender or to
negotiate.

2. Where the contracting authorities award a contract by
restricted procedure, they may prescribe the range within
which the number of undertakings which they intend to
invite will fall. In this case the range shall be indicated in
the contract notice. The range shall be indicated in the
contract notice. The range shall be determined in the light
of the natural of the work to be carried out. The range
must number at least 5 undertakings and may be up to
20.

In any event, the number of candidates invited to tender
shall be sufficient to ensure genuine competition.

3. Where the contracting authorities award a contract by
negotiated procedure as referred to in Article 7 (2), the
number of candidates admitted to negotiate may not be less
than three provided that there is a sufficient number of
suitable candidates.

4. Each Member State shall ensure that contracting
authorities issue invitations without discriminations to
those nationals of other Member States who satisfy the
necessary requirements and under the same conditions as to
its own nationals. 334
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Article 23

1. The contracting authority may state in the contract
documents, or be obliged by a Member State to do so, the
authority or authorities from which a tenderer may obtain
the appropriate information on the obligations relating to
the employment protection provisions and the working
conditions which are in force in the Member State, region
or locality in which the works are to be executed and which
shall be applicable to the works carried out on site during
the performance of the contract.

.2. The contracting authority which supplies the
information referred to in paragraph 1 shall request the
tenderers or those participating in the contract procedure
to indicate that they have taken account, when draving up
their tender, of the obligations relating to employment
protection provisions and the working conditions which
are in force in the place where the work is to be carried out.
This shall be without prejudice to the application of the
provisions of Article 30 (4) concerning the examination of
abnormally low tenders.

Chapter 2

Criteria for qualitative selection

Article 24

Any contractor may be excluded from participation in the
contract who:

(a) is bankrupt or is being wound up, whose affairs are
being administered by the court, who has entered into
an arrangement with creditors, who has suspended
business activities or who is in any analogous situation
arising from a similar procedure under national laws
and regulations;

{(b) is the subject of proceedings for a declaration of
bankruptcy, for an order for compulsory winding up or
administration by the court or for an arrangement with
creditors or of any other similar proceedings under
national .aws or regulations;

(c) has been convicted of an offence concerning his
professional conduct by a judgment which has the force
of res judicata;

(d) has been guilty of grave professional misconduct
proved by any means which the contracting authorities
can justify;

(e) has not fulfilled obligations relating to the payment of
social security contributions in accordance with the
legal provisions of the country in which he is
established or with those of the country of the
contracting authority;

{f) has not fulfilled obligations relating to the payment of
taxes in accordance with the legal provisions of the

country in which he is established or those of the
country of the contracting authority;

(g) is guilty of serious misrepresentation in supplying the
information required under this Chapter.

Where the contracting authority requires of the contractor
proof that none of the cases quoted in (a), (b), (c), () or (f)
applies to him, it shall accept as sufficient evidence:

— for points (a), (b) or (c), the production of an extract
from the ‘judicial record’ or, failing this, of an
equivalent document issued by a competent judicial or
administrative authority in the country of origin in the
country whence that person comes showing that these
requirements have been met;

— for points (e) or (f), a certificate issued by the
competent authority in the Member State concerned.

Where the country concerned does not issue such
documents or certificates, they may be replaced a
declaration on oath or, in Member States where there is no
provision for declarations on oath, by a solemn declaration
made by the person concerned before a judicial or
administrative authority, a notary or a competent
professional or trade body, in the country of origin or in
the country whence that person comes.

Member States shall designate the authorities and bodies
competent to issue these documents and shall forthwith
inform the other Member States and the Commission
thereof.

Article 25

Any contractor wishing to take part in a public works
contract may be requested to prove his enrolment in the
professional or trade register under the conditions laid
down by the laws of the Member State in which he is
established:

— in  Belgium the ‘Registre du Commerce -
Handelsregister’,
— in Denmark, the ‘Handelsregistret,

Aktieselskabesregistret’ and the ‘Erhvervsregistret’,

— in  Germany, the ‘Handelsregister’ and the

‘Handwerksrolle’,

— in Greece, the registrar of contractors’ enterprises
‘Mntpioo Epyolnruxdv Emyxepfioswv) of the
Ministry for Environment, Town and Country
Planning and Public Works,

— in Spain, the ‘Registro Oficial de Contratistas del
Ministerio de Industria, Comercio y Turismo’,

— in France, the ‘Registre du Commerce and the

Répertoire des métiers’, 222



No L 199/64

Official Journal of the European Communities

9.8.93

— in Italy, the ‘Registro della Camera di commercio,
industria, agricoltura e artigianato’,

— in Luxembourg, the ‘Registre aux firmes and the Role
de la Chambre des métiers’,

— in the Netherlands, the ‘Handelsregister’,

— in Portugal, the ‘Commissdo de Alvaris de Empresas de
Obras Publicas e Particulares (CAEOPP)’,

— in the United Kingdom and Ireland, the contractor may
be requested to provide a certificate from the Registrar
of Companies or the Registrar of Friendly Societies or,
if this is not the case, a certificate stating that the
person concerned has declared on oath that he is
engaged in the profession in question in the country in
which he is established, in a specific place and under a
given business name.

Article 26

1. Evidence of the contractor’s financial and economic
standing may, as a general rule, be furnished by one or
more of the following references:

(a) appropriate statements from bankers;

(b) the presentation of the firm’s balance sheets or extracts
from the balance sheets, where publication of the
balance sheet is required under the law of the country
in which the contractor is established;

(c) a statement of the firm’s overall turnover and the
turnover on construction works for the three previous
financial years.

2. The contracting authorities shall specify in the notice
or in the invitation to tender which reference or references
they have chosen and what references other than those
mentioned under paragraph 1 (a), (b) or (c) are to be
produced.

3. N, for any valid reason, the contractor is unable to
supply the references requested by the contracting
authorities, he may prove his economic and financial
standing by any other document which the contracting
authorities consider appropriate.

Article 27

1. Evidence of the contractor’s technical capability may be
furnished by:

(a) the contractor’s educational and professional
qualifications and/or those of the firm’s managerial
staff and, in particular, those of the person or persons
responsible for carrying out the works;

{b) a list of the works carried out over the past five years,
accompanied by certificates of satisfactory execution
for the most important works. These certificates shall
indicate the value, date and site of the works and shall
specify whether they were carried out according to the

rules of the trade and properly completed. Where
necessary, the competent authority shall submit these
certificates to the contracting authority direct;

(c) a statement of the tools, plant and technical equipment
available to the contractor for carrying out the work;

(d) a statement of the firm’s average annual manpower and
the number of managerial staff for the last three

years;

(e) a statement of the technicians or technical bodies which
the contractor can call upon for carrying out the work,
whether or not they belong to the firm.

2. The contracting authorities shall specify in the
invitation to tender which of these references are to be

produced.

Article 28

Within the limits of Articles 24 to 27, the contracting
authority may invite the contractor to supplement the
certificates and documents submitted or to clarify them.

Article 29

1. Member States who have official lists of recognized
contractors must adapt them to the provisions of Article 24
(a) to (d) and (g) and of Articles 25, 26 and 27.

2. Contractors registered in the official lists may, for each
contract, submit to the contracting authority a certificate of
registration issued by the competent authority. This
certificate shall state the reference which enabled them to
be registered in the list and the classification given in this
list.

3. Certified registration in the official lists by the
competent bodies shall, for the contracting authorities of
other Member States, constitute a presumption of
suitability for works corresponding to the contractor’s
classification only as regards Articles 24 (a) to (d) and (g),
25, 26 (b) and (c) and 27 (b) and (d).

Information which can be deduced from registration in
official lists may not be questioned. However, with regard
to the payment of social security contributions, an
additional certificate may be required of any registered
contractor whenever a contract is offered.

The contracting authorities of other Member States shall
apply the above provisions only in favour of contractors
who are established in the country holding the official

list. 333>
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4. For the registration of contractors of other Member
States in an official list, no further proofs and statements
may be required other than those requested of nationals
and, in any event, only those provided for under Articles
24 10 27.

5. Member States holding an official list shall
communicate to other Member States the address of the
body to which requests for registration may be made.

Chapter 3

Criteria for the award of contracts

Article 30

valpl e

3 The criteria on which the contracting authorities shall
“base the award of contracts shall be:

(a) either the lowest price only;

(b) or, when the award is made to the most economically
advantageous tender, various criteria according to the
contract: e. g. price, period for completion, running

5 costs, profitability, technical merit.

2. In the case referred to in paragraph 1 (b), the
contracting authority shall state in the contract documents
or in the contract notice all the criteria it intends to apply
to the award, where possible in descending order of
importance. ~

3. Paragraph 1 shall not apply when a Member State
bases the award of contracts on other criteria, within the
framework of rules in force at the time of the adoption of
this Directive whose aim is to give preference to certain
tenderers, on condition that the rules invoked are
compatible with the EEC Treaty.

4. If, for a given contract, tenders appear to be
abnormally low in relation to the works, the contracting
authority shall, before it may reject those tenders, request,
in writing, details of the constituent elements of the tender
which it oconsiders relevant and shall verify those
constituent elements taking account of the explanations
received.

The contracting authority may take into consideration
explanations which are justified on objective grounds
including the economy of the construction method, or the
technical solution chosen, or the exceptionally favourable
counditions available to the tenderer for the execution of the
work, or the originality of the work proposed by the

If the documents relating to the contract provide for its
award at the lowest price tendered, the contracting
authority must communicate to the Commission the
rejection of tenders which it consider to be too low.

However, until the end of 1992, if current national law so
permits, the contracting authority may exceptionally,
without any discrimination on grounds of nationality,
reject tenders which are abnormally low in relation to the
works, without being obliged to comply with the procedure
provided for in the first subparagraph if the number of such
tenders for a particular contract is so high that
implementation of this procedure would lead to a
considerable delay and jeopardize the public attaching to
the execution of the contract in question. Recourse to this
exceptional procedure shall be mentioned in the notice
referred to in Article 11 (5).

Article 31

1. Untl 31 December 1992, this Directive shall not
prevent the application of existing national provisions on
the award of public works contracts which have as their
objective the reduction of regional disparities and the
promotion of job creation in regions whose development is
lagging behind and in declining industrial regions, on
condition that the provisions concerned are compatible
with the Treaty, in particular with the principles of
non-discrimination on grounds of nationality, freedom of
establishment and freedom to provide services, and with
the Community’s international obligations.

2. Paragraph 1 shall be without prejudice to Article 30
(3).

Article 32

1. Member States shail inform the Commission of
national covered by Article 30 (3) and Article 31 and of the
rules for applying them.

2. Member States concerned shall forward to the
Commission, every year, a report describing the practical
application of the measures referred to in paragraph 1. The
reports shall be submitted to the Advisory Committee for
Public Contracts.

TITLE V
FINAL PROVISIONS
Article 33

The calculation of the time limit for receipt of tenders or
requests to participate shall be made in accordance with
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Council Regulation (EEC, Euratom) No 1182/71 of
3 June 1971 determining the rules applicable to periods,
dates and time limits (1).

Article 34

1. In order to permit assessment of the results of applying
the Directive, Member States shall forward to the
Commission a statistical report on the contracts award by
contracting authorities by 31 October 1993 at the latest for
the preceding year and thereafter by 31 October of every
second year.

Neverrheless, for Greece, Spain and Portugal, the date of
31 October 1993 shall be replaced by 31 October 1995.

2. The statistical reports shall detail at least the number
and value of contracts awarded by each contracting
authority or category of contracting authority above the
threshold, subdivided as far as possible by procedure,
category of work and the nationality of the contractor to
whom the contract has been awarded, and in the case of
negotiated procedures, subdivided in accordance with
Article 7, listing the number and value of the contracts
awarded to 2ach Member State and to third countries.

3. The Commission shall determine in accordance with
the procedure laid down in Article 35 (3) the nature of any
additional statistical information, which is requested under
the Directive.

Artcle 35

1. Annex | shall be amended by the Commission, in
accordance with the procedure laid down in paragraph 3,
when, n particular on the basis of the notifications from
the Member States, it appears necessary:

(a) to remove from the said Annex bodies governed by
public law which no loager fulfil the criteria laid down
in Article 1 (b);

{b) to include in that Annex bodies governed by public law
which meet those criteria.

2. The conditions for the drawing up, transmission,
receipt, translation, collection and distribution of the
notices referred to in Article 11 and of the statistical reports

provided for in Article 34, the nomenclature provided for
in Annex ll, as well as the reference in the notices to
particular positions of the nomenclature, may be modified
in accordance with the procedure laid down in

paragraph 3.

3. The chairman of the Advisory Committee for Public
Contracts shall submit to the committee a drak of any
measures to be taken. The committee shall deliver its
opinion on the draft, if necessary by taking a vote, within a
time limit to be fixed by the chairman in light of the
urgency of the matter.

The opinion shall be recorded in the minutes. In addition,
each Member State shall have the right to request that s
position be recorded in the minutes.

The Commission shall take the fullest account of the
opinion delivered by the committee. It shall inform the
committee of the manner in which its opinion has been
taken into account.

4. Amended versions of Annexes | and Il and of the
conditions set out in paragraph 2 shall be published in the
Official Journal of the European Communities.

Article 36

§. Directive 71/30S/EEC (2} is hereby repealed, without
prejudice to the obligations of the Member States
concerning the deadlines for transposition into national law
and for application indicated in Annex VII.

2. References to the repealed Directive shall be construed
as references to this Directive and should be read in
accordance with the correlation table given in Annex
VIIL

Article 37

This Directive is addressed to the Member States.

Done at Luxembourg, 14 June 1993.

For the Council
The President
J. TROJBORG

(") OJ NoL 124.8. 6. 1971, p. 1.

(%) including the provisions which amended this  Direcuve,
namely:

— Directive 78/669/EEC (O] No 1. 225, 16. 8. 1978,
p. 41),

— Direcuve 89/440/LEC (O] No L 210, 21. 7. 1989,
p- 1)

— Commission Decision 907 380/EEC (O] No L. 187, 19. 7.
1990, p. 5§,

— Article 35 {2) of Directive 907531 /EEC (O] No 1. 297, 29.
10. 1990, p. 1), and
— Directive 93/4/EEC (O] No L. 38, 16. 2. 1993, p. ).
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ANNEX 1

LISTS OF BODIES AND CATEGORIES OF BODIES GOVERNED BY PUBLIC LAW REFERRED TO

IN ARTICLE 1 (b)

BELGIUM

Bodies
~ Archives générales du Royaume et Archives de I'Etat dans les Provinces — Algemeen Rijksarchief en

Rijksarchief in de Provinaién,

Cunseil autonome de lenscignement communautaire — Autonome Raad van het
Gemeenschapsonderwijs,

Radio et télévision belges, émissions néerlandaises — Beigische Radio en Televisie, Nederlandse
uvitzendingen,

Belgisches Rundfunk- und Fernsehzentrum der Deutschsprachigen Gemeinschaft (Centre de radio et

télévision belge de la Communauté de langue allemande — Centrum voor Belgische Radio en
Televisie voor de Duitstalige Gemeenschap),

Bibliothéque royale Albert J* — Koninklijke Bibliotheek Albert I,

Caisse  auxiliaire de paiement des allocations de chomage — Hulpkas voor
Werkloosheidsuitkeringen,

Caisse  auxiliaire  d'assurance  maladie-invaliditt —  Hulpkas voor Ziekte- en
Invaliditeitsverzekeringen,

Caisse nationale des pensions de retraite et de survie — Rijkskas voor Rust- en
Overlevingspensioenen,

Caisse de sccours et de prévoyance en faveur des marins naviguant sous pavillon belge — Hulp- en
Voorzorgskas voor Zeevarenden onder Belgische Viag,

Caisse nationale des calamités — Nationale Kas voor de Rampenschade,

Caisse spécisle de compensation pour allocations familiales en faveur des travailleurs de P'industrie
diamantaire — Bijzondere Verrekenkas voor Gezinsvergoedingen ten bate van de Arbeiders der
Diamantnijverheid,

Caisse spéciale de compensation pour allocations familiales en faveur des travailleurs de I'industrie du
bois ~ Bijzondere Verrekenkas voor Gezinsvergoedingen ten bate van Arbeiders in de
Houtnijverheid,

Caisse spéciale de compensation pour allocations familiales en faveur des travailleurs occupés dans les
entreprises de batellerie — Bijzondere Verrekenkas voor Gezinsvergoedingen ten bate van Arbeiders
der Ondernemingen voor Binnenschecpvaart,

Caisse spéciale de compensation pour allocations familiales en faveur des travailleurs occupés dans les
entreprises de chargement, déchargement et manutention de marchandises dans les pors
débarcadires, entrepits et stations (appelée habituellement «Caisse spéciale de compensation pour
allocations familiales des régiones maritimess) — Bijzondere Verrekenkas voor Gezinsvergoedingen
ten bate van de Arbeiders gebezigd door Ladings- en Lossingsondernemingen en door de Stuwadoors
in de Havens, Losplaatsen, Stapelplaatsen en Stations (gewoonlijk genoemd: .Bijzonderc
Compensatickas voor kindertoeslagen van de zeevaarigewesten™),

Centre informatique pour la Région bruxelloise — Centrum voor Informatica voor het Brusselse
Gewest, .

Commissariat général de la Communauté flamande pour la coopération internationale —
Commissariaat-gencraal voor Internationale Samenwerking van de Vlaamse Gemeenschap,
Commissariat général pour les relations internationales de la Communauté francaise de Belgique —
Commissariaat-generaal bij de Internationale Betrekkingen van de Franse Gemeenschap van Belgié,

Conseil central de I'économie — Centrale Raad voor het Bedrijfsleven,

Conseil économique et social de la Région wallonne — Sociaal-economische Raad van het Waals
Gewest,

Conseil national du travail — Nationale Arbeidsraad,
Conseil supérieur des classes moyennes — Hoge Raad voor de Middenstand,

Office pour les rtravaux dinfrastructure de lVenscignement subsidié —~ Dienst voor
Infrastructuurwerken van het Gesubsidieerd Onderwijs,

Fondation royale — Koninklijke Schenking,
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— Fonds communautaire de garantie des bauments scolnres — Gemeenschappelyk Waarborgfonds
voor Schoolgebouwen.

— Fonds d’aide meédicale urgente — Fonds veor Dringende Geneeskundige Hulp,
— Fonds des acadents du travail — Fonds voor Arbeisongevallen,

— Fonds des maladies professionnelies — Fonds vour Beroepsziekten,

— Yonds des routes — Wegenfonds.

— Fonds d'indemmisation des travailleurs licenciés en was de fermeture d'entreprises — Fonds ton
Vergoeding van de in geval van Sluiting van Ondernemingen Ontslagen Werknemers,

— Fonds national de garantie pour fa réparation des deégats howllers — Nanonaal Waarborgfonds
inzake Kolenmnnschade,

— Fonds nanonal de retrane des ouvniers mineurs — Nauonaal Pensioenfonds voor Minwerkers,

~ Fonds pour le financement des préts a des Exats étrangers — Fonds voor Finanaenng van de Lemingen
aan Vecemde Staten,

~ Fonds pour la remureration des mousses enroles a bord des biuments de péche — Fonds voor
Scheepsjongens aan Boord van Vissersvaartuigen,

— Fonds wallon d'avances pour la reparation des dommages provoques par des pompages et des prises
d'cau souterraine — Waals Fonds van Voorschotten voor het Herstel van de Schade veroorzaakt door
Grondwaterzuiveringen cn Afpompingen,

— Insttut d'aéronomic spanale — Instituut voor Ruimte-aeronomee.

— Institut belge de normalisation — Belgisch Insutuut voor Normaliaue,

— Institut bruxellors de lenviconnement — Brussels Institut voor Milicubeheer,
= Institut d'experuse vetérinaire — Instituut voor Vetennare Keuring.

— Institut economique et sodal des classes moyennes — Economisch en Sociaal Instituut voor de
Middenstand.

— Institut d’hygiene et d'eprdeminlogie — Instituut voor Hygiene en Epidemiologie.

— Insutut francophone pour 1a formation permanente des classes moyennes — Franstahg Instituut voor
Permanente Vormung voor de Middenstand,

— Institut géographique national — Nauonaal Geografisch Instituut, B

~— Institut géotechmque de I'Etat — Rijksinsttuut voor Grondmechanica,

— Institut  national  d'assurance  maladie-anvalidite  —  Rpksinsttuut voor  Zackte-  en
Invaliditentsverzekenng,

— Institut national d'assurances sociales pour travailleurs independants — Ryksinstituut voor Jde Sociale
Verzckeringen der Zelfseandigen,

— Insatut nanonal des industries extractives — Nationaal Instituut voor de Extractiehedrgven,

=~ Insutut nauonal des invalides de guerre, anciens combattants et vicumes de guerre — Nationaal
fnsutuue voor Qorlogsinvaliden, Oudstnders en Oorlogsslachtoffers,

— Institut pour lamehoranon des conditions de traval — Instituut voor Verbetering van de
Arbeidsvoorwaarden,

— Institut pour F'encouragement de la recherche scientifique dans Pinedustrie et agniculture — Instituut
tot Aanmoediging van her Wetenschappelyk Onderzock in Nyverheid en Landbouw,

— Institut  roval belge des  sciences  naturelles —  Komnkhik  Belgisch  Instituut  voor
Natwurwetenschappen,

= Institut royal belge du patnmone arostique —  Komnkkik  Belgisch  Insutuut voor  her
Kunstpatrimonium,

— Institut royal de météorologie — Konmnkhik Meteorologisch Insurtuut,

— Enfance et famille — Kind en Gezn,

— Compagme des mstallations mariimes de Bruges — Maatschappi der Brugse Zecvaartinrichtingen,

— Mércnal nauonal du fort de Breendonck — Nationaal Gedenkicken van het Fort van
Breer.icack,

— Musée ruyal de I'Afrique centrale — Koninklyk Muscum voor Midden-Afnika,

— Musees royaux dlant ot dhistoire — Kominklyke Musea voor Kunst en Geschiedenis,

— Musées royaux des beaux-arts de Belgique — Konmnklyke Musea voor Schune Kunsten van Belgeé,

— Observatoire royal de Belgique — Komnkhjke Sterrenwacht van Beige,

— Office belge de F'économie et de Fagriculture — Belgische Dienst voor Bednijfsleven en Landbouw,

— Office belge du commerce exténicur — Belgicche Dienst voor Butenlandse Handel,
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— Office central d'action sociale et culturelle au profit des membres de la communaute militaire —
Centrale Dienst voor Sociale en Culturele Actic ten behoeve van de Leden van de Militaire
Gemeenschap, .

-~ Office de la naissance et de I'enfance — Dienst voor Borelingen en Kinderen,

~ Office de la navigation — Dienst voor de Schecpvaart,

— Office de promotion du tourisme de la Communauté francaise — Dienst vour de Promotie van het
Toerisme van de Franse Gemeenschap,

~ Office de renseignements et d'aide aux familles des militaires — Hulp- en Informatiebureau voor
Gezinnen van Militairen,

— Office de sécurité saciale d'outre-mer — Dicnst voor Overzeese Sociale Zekerheid,

— Office national d'allocations familiales pour travailleurs salariés — Rijksdienst voor Kinderbijslag
voor Werknemers,

~ Office national de I'emploi — Rijksdienst voor de Arbeidsvoorziening,

- Office national des débouchés agricoles et horticoles — Nationale Dienst voor Afzet van Land- en
Tuinbouwprodukten,

— Office national de sécurité sociale — Rijksdienst voor Saciale Zekerheid,

— Office national de sécurité sociale des administrations provinciales et locales — Rijksdiens voor
Sociale Zekerheid van de Provinciale en Plaatsclijke Overheidsdiensten,

— Office national des pensions — Rijksdienst voor Pensioenen,

— Office national des vacances annuelles — Rijksdienst voor de Jaarlijkse Vakantie,

~ Office national du lait — Nationale Zuiveldienst,

~ Office régional bruxellois de I'emploi — Brusselse Gewestelijke Dienst vour Arbeidsbemiddeling,

— Office régional et communautaite de l'emploi et de la formation — Gewestelitke en
Gemeenschappelijke Dienst voor Arbeidsvoorzieming en Vorming,

~ Office régulateur de la navigation intéricure — Dienst voor Regeling der Binnenvaart,

~ Soci¢té publique des déchets pour la Région flamande — (penbare Afvalstoffenmaatschappij voor
het Viaams Gewest,

— Orchestre natona! de Belgique — Nationaal Orkest van Beigié,

— Organisme national des déchets radivactifs et des matieres fissiles — Nationale Instelling voor
Radioactief Afval en Splijtstoffen,

— Palais des beaux-arts — Paleis voor Schene Kunsten,

— Pool des marins de la marine marchande — Pool van de Zeelieden ter Kuopvaardij,

— Port autonume Jde Charleroi — Autonome Haven van Charleroi,

— Port autonome de Liége — Autonome Haven van Luik,

— Port autonome de Namur — Autonome Haven van Namen,

— Radio et télévision belges de la Communauté frangaise — Belgische Radio en Televisie van de Franse
Gemeenschap,

— Régie des batiments — R-.gie der Gebouwen,

— Régie des voies aériennes — Regie der Luchtwegen,

— Régie des postes — Regie der Posterijen,

— Régie des télégraphes et des téléphones — Regie van Telegraaf en Telefoon,

— Conseil (zonomique et sacial pour la Flandre — Sociaal-economische Raad vour Viaanderen,

— Société anonyme du canal et des installations mantimes de Bruxelles — Naamloze Vennootschap
«Zeckanaal en Haveninrichtingen van Brussel™,

— Souicté du logement de la Région bruxellise et sociétés agréées — Brussele Gewestelijke
Huisvestingsmaatschappij en erkende maartschappijen,

— Société nationale terrienne — Nationale Landmaatschappij,

~— Théitre royal de la Monnaie — De Koninklijke Muntschouwburg,

— Universités relevant de la Communauté flamande — Universiteiten afhangende van de Viaamse
Gemeenschap,

— universités relevant de la Communauté frangaise — Universiteiten afhangende van de Franse
Gemeenschap,

— Office flamand de l'emploi et de la formation professionnclle — Vlaamse Dienst voor
Arbeidsvoorziening en Beroepsopleiding,

~ Fonds flamand de construction d'institutions hospitalieres et médico-sociales — Viaams Fonds voor
de Bouw van Ziekenhuizen en Medisch-Sociale Instellingen,

— Saciété flamande du logement et sociétes agrédes — Viaamse Huisvestuingsmaatschappy en erkende
maatschappijen,

— Société régionale wallunne du logement et sociétés agréées — Waalse Gewestelyhe Maatschappy voor
de Huisvesting en erkende maatschappijen,

~— Société flamande d'épuration des eaux — Viaamse Maatschappij voor Waterzawvening,

— Fonds flamand du logement des familles nombreuses — Viaams Womngfonds van de Grote
Gezinnen.
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Categories
— les centres publics d'aide sociale,
— les fabriques d'église (church councils).

DENMARK

Bodies

Kebenhavns Havn,

— Danmarks Radio,

—~ TV 2/Danmark,

~ TV2 Reklame A/S,

— Danmarks Nationalbank,

— A/S Storebaitsforbindelsen,

— A/S Oresundsforbindelsen (alene tilslutnmgsanlzg i Danmark),
— Kebenhavns Lufthavn A/S,

— Byfornyelsesselskabet Kebenhavn,
— Tele Danmark A/S with subsidiaries:
— Fyns Telefon A/S,

— Jydsk Telefon Aktieselskab A/S,

— Kjebenhavns Telefon Aktieselskab,
— Tele Sonderjylland A/S,

— Telecom A/S,

— Tele Danmark Mobil A’S.

Categories _
— De kommunale havne (municipal ports),
— Andre Forvaltningssubjekter (other public administrative bodies).

GERMANY

1. Legal persons governed by public law
Authorities, establishments and foundations governed by public law and created by federal, State or
Jocal authorities in particular in the following sectors:

1.1. Authorities

— Wissenschaftliche Hochschulen und verfafte Studentenschaften (universities and established
student bodies),

— berufsstindige Vereinigungen (Rechtsanwalts-, Notar-, Steuerberater-, Wirtschafispriifer-,
Architekten-, Arzte- iiad Apothekerkammern) (professional associations representing lawyers,
notaries, tax consultants, accountants, architects, medical practitioners and pharmacists),

— Wirtschaftsvereinigungen (Landwintschafts-, Handwerks-, Industrie- und Handelskammern,
Handwerksinnungen, Handwerkerschaften) (business and trade associations: agricultural and
craft associations, chambers of industry and commerce, craftmen’s guilds, tradesmen's
associations),

- Sozialversicherungen (Krankenkassen, Unfall- und Rentenversicherungstriger) (soxial security
institutions: health, accident and pension insurance funds),

— kassenirziliche Vereinigunger. (associations of panel doctors),

— Genossenschaften und Verbinde (cooperatives and other associations).

1.2. E:tablishments and foundations

Non-industrial and non-commercial establishments subject to state control and operating 1n the
general interest, particularly in the following fields:

~— Rechtsfahige Rundesanstalten (federal institutions having legal capacity),
— Versorguny instalten und Studentenwerke (pension organizations and students' unions),
— Kultur-, Wohiiahrts- und Hilfsstiftungen (cultural, welfare and rehef foundations).
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2. Legal persons governed by private law
Non-industrial and non-commercial establishments subject to State control and operating in the
general interest (including ‘kommunale Versorgungsunternchmen' — muniipal  utilities),
particularly in the following fields:
— Gesundheitswesen (Krankenhiuser, Kurmittelbetriebe, medizinische Forschungseinrichtungen,
Untersuchungs- und Tierkérperbeseitigungsanstalten) (health: hospitals, health resont
establishments, medical research institutes, testing and carcase-disposal establishmems),

— Kultur (6ffentliche Bihnen, Orchester, Museen, Bibliotheken, Archive. zoologische und
botanische Garten) (culture: public theatres, orchestras, museums, libraries, archives, zoological
and botanical gardens),

— Soziales (Kindergirten, Kindertagesheime, Erholungseinrichtungen, Kinder- und Jugendheime,
Freizeiteinrichtungen, Gemeinschafts- und  Biirgerhiuser, Frauenhiduser, Alersheime,
Obdachlosenunterkiinfte) (social welfare: nursery schools, children’s playschools, rest-homes,
children’s homes, hostels for young people, leisure centres, community and civic centres, homes
for battered wives, old people’s homes, accommodation for the homeless),

— Sport (Schwimmbider, Sportanlagen und -einrichtungen) (sport: swimming baths, sports
facilities),

— Sicherheit (Feuerwehren, Rettungsdienste) (safety: fire brigades, other emergency services),

— Bildung (Umschulungs-, Aus-, Fort- und Weiterbildungseinrichtungen, Volkshochschulen)
(education: training, further training and retraining establishments, adult evening classes),

— Wissenschaft, Forschung und Entwicklung {Gro8forschungseinrichtungen, wissenschafthiche
Gesellschaften und Vereine, Wissenschaftsforderung) (science, research and development:
large-scale rescarch institutes, scientific societies and associations, bodies promoting science),

— Enrsorgung (StraBenreinigung, Abfall- und Abwasserbeseitigung) (refuse and garbage disposal
services: street cleaning, waste and sewage disposal),

-- Bauwesen und Wohnungswirtschaft (Stadtplanung, Stadtentwicklung, Wohnungsunternchmen,
Wohnraumvermittlung) (building, civil engincering and housing: town planning, urban
development, housing enterprises, housing agency services),

— Wirtschaft {Wirtschaftsforderungsgeselischaften) (economy: orgamizations promoting economic
development), :

— Friedhofs- und Bestattungswesen (cemeteries and burial services),

— Zusammenarbeit mit den Entwicklungslindern (Finanzierung, technische Zusammenarbest,
Entwicklungshilfe, Ausbildung) {cooperation with developing countries: financing, technical
cooperation, development aid, training).

GREECE

Catcegorices
Orther legal persons governed by public law whose public works contracts are subject 1o State control.

SPAIN

Categories
— Entidades Gestoras y Servicios Comunes de la Seguridad Social (administrative entities and common
services of the health and social services)

— Organismos Auténomos de la Administracion del Estado (independent bodies of the national
administration)

— Organismos Auténomos de las Comunidades Auténomas {independent budies of the autonomous
communities)
— Organismos Autonomos de las Entidades Locales (independent bodies of local authorities)

~ Otras entidades sometidas a la legislacion de contratos del Estado espaiiol (other entities subject 10
Spanish State legislation on procurement).

FRANCE

Bodies

1. Natdonal public bodies:

1.1. with scientific, cultural and professional character:
— Collége de France,
~ Conservatoire national des arts et métiers,
~— Observatoire de Pans.
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1.2. Scientific and technological:
~ Centre national de la recherche scientifique (CNRS),
— Institut national dc la recherche agronomique,
~ Institut national de Ja santé et de la recherche médicale,
— Institut frangais de recherche scientifique pour le développement en coopération (ORSTOM).
1.3. with administrative character:
~ Agence nationale pour I'emploi,
— Caisse nationale des allocations familiales,
~ Caisse nationale d'assurance maladie des travailleurs salariés,
— Caisse nationale d'assurance vicillesse des travailleurs salariés,
— Office national des anciens combattants et victimes de la guerre,
— Agences financiéres de bassins.
Categories
1. National public bodies:
— universités (universities),
— &uoles normales d'instituteurs (teacher training colleges).
2. Administrative public bodies at regional, departmental and local level:
— colleges (secondary schools),
— lycées {secondary schools),
— érablissements publics hospitaliers (public hospitals).
— offices publics d’habitations a loyer modéré (OPHI.M) (public offices for low-cost housing).
3. Groupings of territorial authorities:
— syndicats de communes (associations of Jocal authorities),
— districts (districts),
— communauics urbaines (municipalities),
— institutions interdépartementales et interrégionales (institutions common to more than one
Département and interregional institutions). .
VIl. IRELAND
Bodies
~ Shannon Free Airport Development Company Lid,
— Local Government Computer Services Board,
~ Local Government Staff Negotiations Board,
— Cébras Trichtdla (Irish Export Board).
— Industrial Development Authority,
— Irish Goods Council {Promotion of Irish Goods),
— Coras Beostoic agus Feola (CBF) (Irish Meat Board),
— Bord Fiilte Eireann (Irish Tourism Board),
— Udaris na Gaeltachta (Development Authority for Gaeltacht Regions),
— An Bord Pleanila (lIrish Planning Board).
Categorics
— Third level Educational Bodies of a Public Character,
— National Training, Cultural or Research Agencies,
— Hospital Boards of a Public Character,
— National Health & Social Agencies of a Public Character,
— Central & Regional Fishery Boards.
VI ITALY
Bodies

— Agenzia per la promozione dello sviluppo nel Mezzagiorna.
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IX.

XL

Categorics
— Enti portuali e acroportuali (port and airport authorities),
— Consorzi per le opere idrauliche (consortia for water engineering works),

— Le universitd statali, gl istituti universitari statali, i consorzi per i lavori interessanti le universita
(Scate universities, State university institutes, consortia for university development work),

— Gli istituti superiori scientifici ¢ culturali, gli osservatori astronomici, astrofisici, geofisici o
vulcanologici (higher scientific and cultural institutes, astronomical, astrophysical, geophysical or
vulcanological oberservatories),

— Enti di ricerca e sperimentazione (organizations conducting research and experimental work),
— Le istituzioni pubbliche di assistenza e di beneficenza (public welfare and benevolent institutions),

~ Emti che gestiscono forme obbligatorie di previdenza e di assistenza (agencies administering
compulsory social security and welfare schemes),

— Caonsorzi di bonifica (land reclamation consortia),

— Enti di sviluppo o di irrigazione (development or irrigation agencies),

— Consorzi per le aree industriali (associations for industrial arcas),

— Comunitd montane (groupings of municipalities in mountain ageas),

— Enui preposti a servizi di pubblico interesse (organizations providing services in the public interest),

— Enti pubblici preposti ad artivita di spettacolo, sportive, turistiche ¢ del tempo libero (public bodies
engaged in entertainment, sport, tourism and leisure activities),

— Enu culturali ¢ di promozione artistica (organizations promoting culture and arustic activities)

LUXEMBOURG

Categories
— Les &ablissements publics de I'Etat placés sous la surveillance d'un membre du gouvernement (public
establishments of the -tate placed under the supervision of a member of the Government),

— Les établissements 1 hcs placés sous la surveillance des communes (public establishments placed
under the supervisic  f the communes),

— Les syndicats de cor  unes créés en vertu de la loi du 14 février 1900 telle qu'elle a été modifiée par la
suite (associations  communes created under the law of 14 February 1900 as subsequently
modified).

THE NETHERLAND:

Bodies

— De Nederlandse Centrale Organisatie voor Toegepast Natuurwetenschappelijk Onderzoek (TNO) en
de daaronder ressor:crende organisaties.

Categories

— De waterschappen  Jdministration of water engineering works),

— De instellingen v.- wetenschappelijk onderwijs vermeld in artikel 8 van de Wet op het
Wetenschappelijk ' -nderwijs (1985), de academische ziekenhuizen (Institutions for scientific
education, as listed - Article 8 of the Scientific Education Act (1985)) wet op het Wetenschappelijk
Onderwijs (1985)  :ching hospitals).

PORTUGAL

Catcgories

~— Estabelecimentos publicos de ensino investigagago cientifica ¢ saude (public establishments for
education, scientific research and health),

— Institutos publicos sem caricter comercial ou industrial {public institutions without commercial or
industrial character),

— Fundagédes publicas {public foundations),

— Administragdes gerais e juntas autondmas (general administration bodies and independent
councils).
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X1l

THE UNITED KINGDOM

Bodies

— Central Blood Laboratories Authority,

— Design Council,

— Health and Safety Executive,

— National Research Development Corporation,
— Public Health Laboratory Services Board,

— Advisory, Conciliation and Arbitration Service,
~— Commission for the New Towns,

— Development Board For Rural Wales,

— English Industrial Estates Corporation,

— National Rivers Authoriry,

— Northern Ireland Housing Executive,

— Scottish Enterprise,

— Scottish Homes,

— Welsh Development Agency.

Categories

— Universities and polytechnics, maintained schools and colleges,
~ National Museums and Galleries,

— Research Councils,

— Fire Authorities,

— National Health Service Authorities,

— Police Authorities,

— New Town Development Carporations,

— Urban Development Corporations.
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ANNEX U

LIST OF PROFESSIONAL ACTIVITIES AS SET OUT IN THE GENERAL INDUSTRIAL
CLASSIFICATION OF ECONOMIC ACTIVITIES WITHIN THE EUROPEAN COMMUNITIES (NACE)

Subgroups )
Classes Groups and Descniption
wems
so BUILDING AND CIVIL ENGINEERING
500 General building and civil engineering work (without any particular
specification) and demolition work
500.1 General building and civil engineering work (without any particular
specification)
500.2 Demolition work
so Construction of flats, office blocks, hospitals and other buildings, both
residential and non-residential
s01.1 General building contractors
501.2 Roofings
501.3 Construction of chimneys, kilns and furnaces
501.4 Water-proofing and damp-proufing
501.5 Restocation and maintenance of ourside walls (repointing, cleaning,
etc.)
501.6 Erection and dismantlement of scaffolding
501.7 Other specialized activities relating to construction work {including
carpentry)
502 Civil engincering: construction of roads, bridges, railways, etc.
502.1 General civil enginecring work
502.2 Earth-moving (navvying)
502.3 Construction of bridges, tunnels and shafts; drillings
502.4 Hydraulic engineering (rivers, canals, harbours, flows, lochs and
dams)
502.5 Road-building (including specialized construction of airports and
runways)
502.6 Specialized construction work relating to water (i.e. to irrigation, land
drainage, water supply, sewage disposal, sewerage, etc.)
502.7 Specialized activities in other areas of civil engineering
503 Installation (fittings and fixtures)
503.1 General installation work
503.2 Gas fitting and plumbing, and the installation of sanitary cquipment
503.3 Installation of heating and ventilating apparatus (central heating,
air-conditioning, ventilation)
503.4 Sound and heat insulation; insulation against vibration
503.5 Electrical firtings
503.6 Installation of aerials, lightning conducrors, telephones, ctc.
504 Building completion work
504.1 General building completion work
504.2 Plastering
504.3 Joinery, primarily engaged in the after assembly and/or installation
(including the laying of parquet flooring)
504.4 Painting, glazing and paper-hanging
504.5 Tiling and otherwise covering floors and walls
504.6 Other building completion work (putting in fireplaces, etc.)
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ANNEX 1l

DEFINITION OF CERTAIN TECHNICAL SPECIFICATIONS

For the purposes of this Directive the following tcrms shall be defined as follows:

1.

3.

‘Technical spearfications’: the totality of the technical prescripuions contained in particular in the tender
documents, defining the characteristics required of a work, matenal, product or supply, which permits a
work, a material, a product or a supply to be described in a manner such that it fulfils the use for which i 1s
intended by the contracting authority. These technical prescriptions shall include levels of qualiy,
performance, safety or dimensions, including the requirements applicable to the material, the product or to
the supply as regards quality assurance, terminology, symbols, testing and test methods, packaging,
marking or labelling. They shall also indude rules relaung to design and costing, the test, inspection and
acceptances for works and methods or techniques of construction and all other technical conditions which
the contracting authority is in a position to prescribe, under general or speaific regulations, in relation to the
finished works and to the materials or pants which they involvg;

. ‘Standard”: a technical specification approved by a recognized standardizing body for repeated and

continuous application, compliance with which is in principle not compulsory;

‘European standard™ a standard approved by the European Committee for Standardization (CEN) or by the
European Commuttee for Electrotechnical Standardization (Cenelec) as ‘European standards (EN)' or
*Harmonization documents (HD}' according to the common rules of these organizations;

‘European technic.i approval’: a favourable technical assessment of the fitness for use of a product, based
on fulfilment of the essential requirements for building works, by means of the inherent charactensucs of
the product and the defined conditions of application and use. The European agreement shall be issued by
an approval body designated for this purpose by the Member State;

. *Common technical specificauon™ a technical specification laid down i accordance with a procedure

recognized by the Member States to ensure uniform application in all Member States which has been
published in the Official Journal of the European Communities.

. ‘Essential requirements’: requirements regarding safety, health and certamn other aspects in the general

interest, that the construcuion works must meet.
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ANNEX IV

MODEL CONTRACT NOTICES

A. Prior information

. Name, address, telephone number, telegraphic address, telex and facsimule numbers of the contracung

authority.

. (a) Site.

(b) Nature and extent of the services to be provided and, where relevant, main characteristics of any lots
by reference to the work.

(c) If available, an estimate of the cost range of the proposed services.

. {a) Estimated date for initiating the award procedures in respec: of the contract or contracts.

(b) If known, estimated date for the start of the work.

(c) If known, estimated timetable for completion of the work.

. If known, terms of financing of the work and of price revision and/or references to the provisions in which

these are contained.

. Other information.
. Date of dispatch of the notice.

. Date of receipt of the notice by the Office for Official Publication of the European Communities.

B. Open procedures

. Name, address, telephone number, telegraphic address, telex and facsimile numbers of the contracting

authority.

. {a) Award procedure chosen.

{b) Nature of the contract for which tendess are being requested:

. (a) Site.

(b) Nature and extent of the services to be provided and general nature of the work.

(c) If the work or the contract is subdivided into scicral lots, the size of the different lots and the
possibility of tendering for one, for several or for all of the lots.

(d) Information concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects.

. Any time limit for completion.

. {a) Name and address of the service from which the contract documents and additional documents may be

requested.

(b) Where applicable, the amount and terms of payment of the sum to be paid to obtain such
documents.

. (a) Final date for receipt of tenders.

(b) Address to which tenders must be sent.
(¢} Language or languages in which tenders must be drawn up.

. {a) Where applicable, the persons authorized to be present at the opening of tenders.

(b) Date, hour and place of upening of tenders.

. Any deposit and guarantees required.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

5.
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. Main terms concerning financing and payment and/or references to the provisions in which these are

contained.

Where applicable, the legal form to be taken by the grouping of contractors to whom tive contract is
awarded.

Minimum economic and technical standards required of the contractor to whom the contract is
awarded.

Period during which the tenderer is bound to keep open his tender.

Criteria for the award of the contract. Criteria other than that of the lowest price shall be mentioned where
they do not appear in the contract documents.

Where applicable, prohibition on variants.
Other information.

Date of publication of the prior information notice in the Official Journal of the European Communities or
references to its non-publication.

Date of dispatch of the notice.
Date of receipt of the notice by the Office for Official Publications of the European Communities.

C. Restricted procedures

. Name, address, telephone number, telegraphic address, telex and facsimile numbers of the contracting

authority.

. (a) Award procedure chosen.

(b) Where applicable, justification for the use of the accelerated procedure.
(c) Nature of the contract which tenders are being requested.

. (a) Site.

(b) Nature and extent of the services to be provided and general nature of the work.

(c) If the work of the contract is subdivided into several lots, the size of the different lots and the
possibility of tendering for one, for several or for all of the lots.

(d) Information concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects.

. Any time Jimit for completion.

Where applicable, the legal form to be taken by the grouping of contractors 10 whom the contract is
awarded.

. (a) Final date for receipt of requests to participate.

(b) Address to which requests must be sent.
(c) Language or languages in which requests must be’drawn up.

. Final date for dispatch of invitations to tender.

. Any deposit and guarantees required.

Main terms concerning financing and payment and/or the provisions in which these are contained.

. Information concerning the contractor’s personal position and minimum economic and technical scandards

required of the contractor to whom the contract is awarded.

. Criteria for the award of the contract where they are not mentioned in the mvitation to tender.
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12,

13.

14,

15.

16.

10.

11

12.

13.

14.

15.

16.

. Any time limit.

Where applicable, prohibition on variants.
Other information.

Date of publication of the prior information notice in the Official Journal of the European Communities or
reference to its non-publication,

Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the European Communities.

D. Negotiated procedures

. Name, address, telephone number, telegraphic address, telex and facsimile numbers of the contracting

authority.

. (a) Award procedure chosen.

{b) Where applicable, justification for the use of the accelerated procedure.
{c) Nature of the contract for which tenders are being requested.

. {a) Site.

(b) Nature and extent of the services to be provided and general nature of the work.

(c) if the work or the comtract is subdivided into several lots, the size of the different lots and the
possibility of tendering for one, for several or for all of the lots.

(d) Information concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects.

'

. Where applicable, the legal form to be taken by the grouping of contractors to whom the contract is

awarded.

. (a) Final date for receipt of tenders.

(b) Address to which tenders must be sent.
(c) Language or languages in which tenders must be drawn up.

. Any deposit and guarantees required.
. Main terms concerning financing and payment and/or the provisions in which these are contained.

. Information concerning the contractor’s personal position and information and formalities nevessary in

order to evaluate the minimum economic and technica! standards required of the contractor to whom the
contract is awarded.

Where applicable, prohibition on variants.

Where applicable, name and address of suppliers already selected by the awarding authority.
Date(s) of previous publications in the Official Journal of the European C ities.
Other information.

Date of pubiication of the prior information notice in the Officsal Journal of the European

Date of dispatch of the notice.

Cate of receipt of the notice by the Office for Official Publications of tw European Communitics.
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10.

11.

12

13.

E. Contract awards

1. Name and address of awarding authority.
. Award procedure chosen.

. Date of award of contract.

Criteria for award of contract.

Number of offers received.

. Name and address of successful contractor(s).
. Nature and extent of the services provided, general characteristics of the finished structure.
. Price or range of prices (minimum/maximum) paid.

. Where appropriate, value and proportion of contract likely to be subcontracted to third parties.

Other information.
Date of publication of the tender notice in the Official Journal of the European Communities.

Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the European Communitics.
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ANNEX V

MODEL NOTICE OF PUBLIC WORKS CONCESSION

. Nome, address, telephone number, telegraphic address, telex and facsimile numbers of the contraciing

authority.

. {a) Site.

{b) Subject of the concession, nature and extent of the services to be provided

. {a) Final date for receipt of candidatures.

(b) Address to which candidatuses must be sent.
(c) Language or languages in which candidatures must be drawn up.

. Personal, technical and financial conditions to be fulfilled by the candidates.

. Criteria for award of contract.

. Where applicable, the minimum percentage of the works contracts awarded (o third parties.
. Other information.

. Date of dispatch of the notice.

. Date of receipt of the notice by the Office for Official Publications of the European Communities.

ANNEX VI

MODEL NOTICE OF WORKS CONTRACTS AWARDED BY THE CONCESSIONNAIRE

. (a) Site.

(b) Nature and extent of the services to be provided and the general nature of the work.

. Any time limit for the completion of the works.

. Name and address of the service from which the contract documents and additiona; . .cuments may be

requested.

. () Final date for receipt of requests to participate and/or for receipt of tenders.

(b) Address to which requests must be sent.
(c) Language of languages in which requests must be drawn up.

Any deposit and guarantees required.

. Economic and technical standards required of the contract.

Criteria for the award of the contract.
Other information.
Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the European Communities.
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ANNEX VIl
DEADLINES FOR TRANSPOSITION AND FOR APPLICATION
amended by Directives amended by Act of Accession of
Durecave 71/30S/EEC (1) T
7% 069/EEC (2) | 89/440/EEC(Y) | 90/S31/EEC(4) | DK, IRL, UK (%) GR (%) E.P()
Article 1 amended
Article 1 a amended
Article 1 b amended
Article 2 amended
Article 2 (1) deleted
Article 3 (2) deleted
Article 3 (3) deleted
Article 3 (4) and (5), deleted
subparagraphs (a)
and (b) amended
Article 3, (4) and (5)
subparagraph (c) amended
Article 4 « amended
Arucle 4 a amended
Article § amended
Article 5 a amended
Article 6 amended
Article 7 (1, amended deleted
Article 7 (2) deleted
Article 8 deleted
Article 9 deleted
Article 10 amended
Article 11 deleted
Article 12 i amended
Article 13 i amended
Article 14 ! amended
Article 15 ! amended
Article 15 a amended
Article 15 b amended
Arucle 16 deleted
Article 17 deleted
Arucle 18 deleted
Arucle 19 amended amended
Article 20 amended
Article 20 a amended
Article 20 b amended
Article 21
Article 22 amended
Article 22 a amended
Article 23
Article 24 amended amended amended amended
Article 25 !
Article 26 i
Article 27 i
Article 28 1
Article 29 (1) H
Arnticle 29 (2)
Article 29 (3) deleted
Arucle 29 (4) amended
Article 29 (5) amended
Article 29 a amended
Article 29 b amended
Article 30
Article 30 a amended
Articie 30 b amended
Anticle 31 deleted
Article 32 !
Article 33
Article 34
Annexes | 1o VI lwo V] 1 | 1 it
(') EC-6: 30.7.1972. (% EC9: 16.2.1979. (M) EC9: 19. 7. 1990. (%) EC-9: 1.1 1993 (51 EC9: 1. 1. 1973,
DK. IRL, UK: 1. 1. 1973, GR: 1. 1. 1981, GR.E,P: 1. 3. 1992 E: 101996, % EC-10: 1. 1. 1981,
GR: 1. 1. 1981, E.P: 1. ). 1986. GR. P: 1.1, 1998, " EC-12: 1.1, 1986.
E,P: 1. 1. 1986,
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ANNEX vili
CORRELATION TABLE
Direcuve 71/305/EEC This Direcrive
Article 1 Article 1
Article 1 a Article 2
Article 1 b Article 3
Article 2 -
Article 3 (1) -
Article 3 (2) -
Article 3 (3) -
Article 3 (4) and {5}, Aniicle 4, subparagraph (3)

subparagraphs (a) and (b)

Article 3 (4) and (S5), Article 4, subparagraph (b)

subparagraph (c)

Article 4 Article §
Article 4 2 Article 6
Article § Article 7
Article § a Article 8
Article 6 Article 9
Article 7 -
Article 8 -—
Article 9 -
Article 10 Article 10
Article 1] -
Article 12 Artidle 11
Article 13 Article 12
Artcle 14 Article 13
Article 15 Article 14
Article 15 a Article 15
Article 15 b Article 16
Article 16 -_—
Arnticle 17 -
Article 18 -
Article 19 ’ Article 17
Article 20 Article 18
Article 20 a Article 19
Article 20 b Article 20
Article 21 Article 21
Arucle 22 Anticle 22
Article 22 a Arucle 23
Article 23 Article 24
Article 24 Article 25
Article 25 Article 26
Article 26 Article 27
Article 27 Article 28
Article 28 Article 29
Article 29 (1) Article 30 (1)
Article 29 (2) Article 30 (2)
Article 29 (3) -
Anticle 29 (4) Article 30 (3)
Article 29 (5) Article 30 (4)
Article 29 a Article 31
Article 29 b Article 32
Article 30 Article 33
Article 30 2 Article 34
Article 30 b Article 3§
Asticle 31 -

-— Article 36
Article 32 —

Article 33 -

- Article 37
Article 34 Article 38
Annexes [ 10 Vi Annexes | to VI

— Annexes VIl and VI
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(Acts whase publication is not obligatory)

COUNCIL

COUNCIL DIRECTIVE 92/50/EEC
of 18 June 1992
relating to the coordination of procedures for the award of public service contracts

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular the last sen-
tence of Article 57 (2) and Article 66 thereof,

:-'l;ving regard to the proposal from the Commission

In cooperation with the European Parliament (2),

Having regard to the opinion of the Economic and
Social Committee (3),

Whereas the European Council has drawn conclusions
on the need to complete the internal market;

Whereas measures aimed at progressively establishing
the internal market during the period up to 31 Decem-
ber 1992 need to be taken; whereas the internal market
"is an area without internal frontiers in which the free
movement of goods, persons, services and capital is
ensured;

Whereas these objectives require the coordination -of
the procurement procedures for the award of public
service contracts;

Whereas the White Paper on the completion of the
internal market contains an action programme and a
timetable for opening up public procurement, includ-
ing in the field of services insofar as this is not already
covered by Council Directive 71/305/EEC of 26 July
1971 concerning the coordination of procedures for the

(D OIN czssnmnplud
0J No C 250, 25.9. 1991, p. 4.

@ OJNoC 158 17.6. 1991, p. 90, and
03 No C 150, 15. 6. 1992

¢) OINoC 191,22.7.1991,p. 41

award of public works contracts (¢) and Council Direc-
tive 77/62/EEC of 21 december 1976 coordinating pro-
cedures for the award of public supply contracts ();

Whereas this Directive should be applied by all con-
tracting authorities within the meaning of Directive
71/305/EEC;

Whereas obstacles to the free movement of services
need to be avoided; whereas, therefore, service provi-
ders may be either natural or legal persons; whereas
this Directive shall not, however, prejudice the applica-
tion, at national level, of rules concerning the condi-
tions for the pursuit of an activity or a profession prov-
ided that they are compatible with Community law;

Whereas the field of services is best described, for the
purpose of application of procedural rules and for
monitoring purposes, by subdividing it into categories
corresponding to particular positions of a common
classification; whereas Annexes I A and 1B of this
Directive refer to the CPC nomenclature (common
product classification) of the United Nations; whereas
that nomenclature is likely to be replaced in the future
by Community nomenclature; whereas provision
should be made for adapting the CPC nomenclature in
Annexes I A and B in consequence;

Whereas the provision of services is covered by this
Directive only in so far as it is based on contracts;
whereas the provision of services on other bases, such
as law or regulations, or employment contracts, is not
covered; _

(9 OJNolL 185, 16.8. 1971, }) 5. Directive last amended by
Dmve90/53|/EEC(O Nol.297 29. 10. 1990, p. 1).

() OJNoL13,15.1. 1977, p Dn'eawelmamendedb
Directive 90/531/EEC (OJ Nol.291 29. 10. 1990, p. 1).
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Whereas, in accordance with Article 130f of the Treaty,
the encouragement of research and development is a
means to strengthen the scientific and technological
basis of European industry and the opening up of
public contracts will contribute to this end; whereas
contributions to the financing of research programmes
should not be subject to this Directive; whereas
research and development service contracts other than
those where the benefits accrue exclusively to the con-
tracting authority for its use in the conduct of its own
affairs, on condition that the service provided is wholly
remunerated by the contracting authority, are not there-
fore covered by this Directive;

Whereas contracts relating to the acquisition or rental
of immovable property or to rights thereon have parti-
cular characteristics, which make the application of

procurement rules inappropriate ;

Whereas the award of contracts for certain audiovisual
services in the broadcasting field is governed by consi-
derations which make the application of procurement
rules inappropriate;

Whereas arbitration and conciliation services are
usually provided by bodies or individuals which are
agreed on, or selected, in a manner which cannot be
governed by procurement rules;

Whereas for the purposes of this Directive financial
services do not include the instruments of monetary,
exchange rate, public debt, reserve management, and
other policies involving transactions in securities and
other financial instruments; whereas, therefore, con-
tracts in connection with the issue, sale, purchase or
transfer of securities and other financial instruments
are not covered by this Directive; whereas central bank
services are also excluded;

Whereas, in the ~-Id of services, the same derogations
as in Directives ./305/EEC and 77/62/EEC should
apply as regards State security or secrecy and the prior-
ity of other procurement rules such as those pursuant to
international agreements, those concerning the station-
ing of troops, or the rules of international organiza-
tions;

Whereas this Directive does not prejudice the applica-
tion of, in particular, Articles 55, 56 and 66 of the
Treaty;

Whereas public service contracts, particularly in the
field of property management, may from time to time
include some works; whereas it results from Directive
71/305/EEC that, for a contract to be a public works
contract, its object must be the achievement of a work;

whereas, in so far as these works are incidental rather
than the object of the contract, they do not justify treat-
ing the contract as a public works contract;

Whereas the rules concerning service contracts as con-
tained in Council Directive 90/531/EEC of 17 Septem-
ber 1990 on the procurement procedures of entities
operating in the water, energy, transport and telecom-
munications sectors (') should remain unaffected by
this Directive;

Whereas contracts with a designated single source of
supply may, under certain conditions, be fully or partly
exempted from this Directive;

Whereas this Directive should not apply to small con-
tracts below a certain threshold in order to avoid unne-
cessary formalities; whereas this threshold may in prin-
ciple be the same as that for public supply contracts;
whereas the calculation of the contract value, the publi-
cation and the method of adaptation of the thresholds
should be the same as in the other Community procure-
ment directives;

Whereas, to eliminate practices that restrict competi-
tion in general and participation in contracts by other
Member States’ nationals in particular, it is necessary
to improve the access of service providers to proce-
dures for the award of contracts; ~

Whereas full application of this Directive must be
limited, for a transitional period, to contracts for those
services where its provisions will enable the full poten-
tial for increased cross-frontier trade to be realized;
whereas contracts for other services need to be moni-
tored for a certain period before a decision is taken on
the full application of this Directive; whereas the
mechanism for such monitoring needs to be defined:
whereas this mechanism should at the same time ena-
ble those interested to share the relevant information;

Whereas the rules for the award of public service con-
tracts should be as close as possible to those concern-
ing public supply contracts and public works contracts;

Whereas the procurement rules contained in Directives
71/305/EEC and 77/62/EEC can be appropriate, with
necessary adaptations so as to take into account special
aspects of procurement of services such as the choice of
the negotiated procedure, design contests, variants, the
legal form under which the service providers operate,
the reservation of certain activities to certain profes-
sions, registration and quality assurance; - n

() OJNoL 297,29.10.1990,p. I.
Sy
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Whereas use may be made of the negotiated procedure
with prior publication of a notice when the service to
be provided cannot be specified with sufficient preci-
sion, particularly in the field of intellectual services,
with the result that such a contract cannot be awarded
by selection of the best tender in accordance with the
rules governing the open and restricted procedures;

Whereas the relevant Community rules on mutual
recognition of diplomas, certificates or other evidence
of formal qualifications apply when evidence of a
particular qualification is required for participation in
an award procedure or a design contest;

Whereas the objectives of this Directive do not require
any changes in the current situation at national level as
regards price competition between service providers of
certain services;

Whereas the operation of this Directive should be
reviewed at the latest three years after the date set for
procurement rules to be transposed into national law;
whereas the review should extend in particular to the
possibility of making the Directive fully applicable to a
wider range of service contracts,

HAS ADOPTED THIS DIRECTIVE:

TITLE 1

Geaeral provisions
Article 1

For the purposes of this Directive:

(a) public service contracts shall mean contracts for
pecuniary interest concluded in writing between a
service provider and a contracting authority, to the
exclusion of';

(i) pubdlic supply contracts within the meaning of
Article 1(a) of Directive 77/62/EEC or
public works contracts within the meaning of
Article 1 (a) of Directive 71/305/EEC;

(ii) contracts awarded in the fields referred to in
Articles 2, 7, 8 and 9 of Directive 90/531/
EEC or fulfilling the conditions in Article
6 (2) of the same Directive;

(iii) contracts for the acquisition or rental, by
whatever financial means, of land, existing
buildings, or other immovable property or
concerning rights thereon; nevertheless, finan-
cial service contracts concluded at the same
time as, before or after the contract of acquisi-

®)

(c)

tion or rental, in whatever form, shall be sub-
ject to this Directive;

(iv) contracts for the acquisition, development,
production or co-production of programme
material by broadcasters and contracts for
broadcasting time;

(v) contracts for voice telephony, telex, radiotele-
phony, paging and satellite services;

(vi) contracts for arbitration and conciliation ser-
vices;

(vii) contracts for financial services in connection
with the issue, sale, purchase or transfer of
securities or other financial instruments, and
central bank services;

(viii) employment contracts;

(ix) research and development service contracts
other than those where the benefits accrue
sxclusively to the contracting authority for its
use in the conduct of its own affairs, on con-
dition that the service provided is wholly
remunerated by the contracting authority;

contracting authorities shall mean the State,
regional or local authorities, bodies governed by
public law, associations formed by one or more of
such authorities or bodies governed by public law.

Body governed by public law means any body:

— established for the specific purpose of meeting
needs in the general interest, not having an
industriai or commercial character, and

— having legal personality and

— financed, for the most part, by the State, or
regional or local authorities, or other bodies
governed by public law; or subject to manage-
ment supervision by those bodies; or having an
administrative, managerial or supervisory
board, more than half of whose members are
appointed by the State, regional or local auth-
orities or by other bodies governed by public
law.

The lists of bodies or of categories of such bodies
governed by public law which fulfil the criteria
referred to in the second subparagraph of this point
are set out in Annex I to Directive 71/305/EEC.
These lists shall be as exhaustive as possible and
may be reviewed in accordance with the procedure
laid down in Article 30b of that Directive;

service provider shall mean any natural or legal per-
son, including a public body, which offers services.

35S
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A service provider who submits a tender shall be
designated by the term tenderer and one who has
sought an invitation to take part in a restricted or
negotiated procedure by the term candidate;

(d) open procedures shall mean those national proce-
dures whereby all interested service providers may

submit a tender;

(e) restricted procedures shall mean those national pro-
cedures whereby only those service providers

invited by the authority may submit a tender;

(f) negotiated procedures shall mean those national

procedures whereby authorities consult service
providers of their choice and negotiate the terms of
the contract with one or more of them;

design contests shall mean those national proce-
dures which enable the contracting authority to
acquire, mainly in the fields of area planning, town
planning, architecture and civil engineering, or
data processing, a plan or design selected by a jury
after being put out to competition with or without
the award of prizes.

Article 2

If a public contract is intended to cover both products
within the meaning of Directive 77/62/EEC and ser-
vices within the meaning of Annexes I A and [ B to
this Directive, it shall fall within the scope of this
Directive if the value of the services in question
exceeds that of the products covered by the contract.

Article 3

I. In awarding public service contracts or in organiz-
ing design contests, contracting authorities shall apply
procedures adapted to the provisions of this Directive.

2. Contracting authorities shall ensure that there is no
discrimination between different service providers.

3. Member States shall take the necessary measures to
ensure that the contracting authorities comply or ensure
compliance with this Directive where they subsidize
directly by more than 50 % a service contract awarded
by an entity other than themselves in connection with a
works contract within the meaning of Article 1a (2) of
Directive 71/305/EEC.

Article 4

1. This Directive shall apply to public service con-
tracts awarded by contracting authorities in the field of

defence, except for contracts to which the provisions of
Article 223 of the Treaty apply.

2. This Directive shall not apply to services which are
declared secret or the execution of which must be
accompanied by special security measures in accord-
ance with the laws, regulations or administrative provi-
sions in force in the Member State concerned or when
the protection of the basic interests of that State’s
security so requires.

Article 5

This Directive shall not apply to public contracts gov-
erned by different procedural rules and awarded:

(a) in pursuance of an international agreement con-
cluded between a Member State and one or more
third countries and covering services intended for
the joint implementation or exploitation of a pro-
ject by the signatory States; any agreement shall be
communicated to the Commission, which may con-
sult the Advisory Committee for Public Contracts
set up by Council Decision 71/306/EEC (');

(b) to undertakings in a Member State or a third coun-
try in pursuance of an international agreement
relating to the stationing of troops:

(c) pursuant to the particular procedure of an interna-
tional organization.

Article 6

This Directive shall not apply to public service con-
tracts awarded to an entity which is itself a contracting
authority within the meaning of Article 1 (b) on the
basis of an exclusive right which it enjoys pursuant to a
published law, regulation or administrative provision
which is compatible with the Treaty.

Article 7

1. This Directive shall apply to public service con-
tracts, the estimated value of which, net of VAT, is not
less than ECU 200 000.

2. For the purposes of calculating the estimated value
of the contract, the contracting authority shall include

() OJ No L 185, 16.8. 1971, p. 15. Decision amended by
Decision 77/63/EEC (OJ No L 13, 15. 1. 1977, p. 15).
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the estimated total remuneration of the service provi-
der, taking account of the provisions of paragraphs 3 to
8.

3. The selection of the valuation method shall not be
used with the intention of avoiding the application of
this Directive, nor shall any procurement requirement
for a given amount of services be split up with the
intention of avoiding the application of this Article.

4. For the purposes of calculating the estimated con-
tract value for the following types of services, account
shall be taken, where appropriate:

- as regards insdrance services, of the premium paya-
ble,

-~ as regards banking and other financial services, of
fees, commissions and interest as well as other
types of remuneration,

— as regards contracts which involve design, of the
fee or commission payable.

Where the services are subdivided into several lots,
each one the subject of a contract, the value of each lot
must be taken into account for the purpose of calculat-
ing the amount referred to above.

Where the value of the lots is not less than this amount,
the provisions of this Directive shall apply to all lots.
Contracting authorities may waive application of para-
graph 1 for any lot which has an estimated value net of
VAT of less than ECU 80000, provided that the total
value of such lots does not exceed 20 % of the total
value of all the lots.

5. Inthe case of contracts which do not specify a total
price, the basis for calculating the estimated contract
value shall be:

— in the case of fixed-term contracts, where their term
is 48 months or less, the total contract value for its
duration;

. — in the case of contracts of indefinite duration or
with a term of more than 48 months, the monthly
instalment multiplied by 48.

6. In the case of regular contracts or of contracts
which are to be renewed within a given time, the con-
tract value may be established on the basis of’:

— either the actual aggregate cost of similar contracts
for the same categories of services awarded over
the previous fiscal year or 12 months, adjusted,
where possible, for anticipated changes in quantity
or value over the twelve months following the ini-
tial contract,

— or the estimated aggregate cost during the twelve
months following the first service performed or
during the term of the contract, where this is greater
than 12 months.

7. Where a proposed contract provides for options,
the basis for calculating the contract value shall be the
maximum permitted total including use of the option
clauses.

8. The value of the thresholds in national currencies
shall be revised every two years with effect from 1 Jan-
uary 1994. The calculation of these values shall be
based on the average daily values of those currencies
expressed in ecus over the 24 months terminating on
the last day of August immediately preceding the 1 Jan-
uary revision. The values shall be published in the Offi-
cial Journal of the European Communities at the begin-
ning of November.

The method of calculation referred to in the preceding
subparagraph shall be examined, on the Commission’s
initiative, within the Advisory Committee for Public
Contracts in principle two years after is initial applica-
tion.

TITLE I

Two-tier application
Article 8

Contracts which have as their object services listed in
Annex ] A shall be awarded in accordance with the
provisions of Titles IIl to VI.

Article 9

Contracts which have as their object services listed in
Annex I B shall be awarded in accordance with Articles
14 and 16.

Article 10

Contracts which have as their object services listed in
both Annexes I A and I B shall be awarded in accord-
ance with the provisions of Titles III to VI where the
value of the services listed in Annex I A is greater than
the value of the services listed in Annex | B. Where this
is not the case, they shall be awarded in accordance
with Articles 14 and 16.

TITLE HI

Choice of award jptoeedum and rules governing design
contests

Article 11

1. In awarding public service contracts, contracting
authorities shall apply the procedures defined in Arti-

s+



No L 209/6

Official Journal of the European Communities

24.7.92

cle 1(d), (e) and (f), adapted for the purposes of this
irective.

2. Contracting authoritics may award their public ser-
vice contracts by negotiated procedure, with prior pub-
lication of a contract notice in the following cases:

(a) in the event of irregular tenders in response to an
open or restricted procedure or in the event of ten-
ders which are unacceptable under national provi-
sions that are in accordance with Articles 23 to 28,
insofar as the original terms of the contract are not
substantially altered. Contracting authorities may
in such cases refrain from publishing a contract
notice where they include in the negotiated proce-
dure all the tenderers who satisfy the criteria of
Articles 29 to 35 and who, during the prior open or
restricted procedure, have submitted tenders in
accordance with the formal requirements of the
tendering procedure;

(b) in exceptional cases, when the nature of the ser-
vices or the risks involved do not permit prior over-
all pricing;

(c) when the nature of the services to be procured, in
particular in the case of intellectual services and
services falling within category 6 of Annex 1 A, is
such that contract specifications cannot be estab-
lished with sufficient precision to permit the award
of the contract by selecting the best tender accord-
Lng to the rules governing open or restricted proce-

ures.

3. Contracting authorities may award public service
contracts by negotiated procedure without prior publi-
cation of a contract notice in the following cases:

(a) in the absence of tenders or of appropriate tenders
in response to an open or restricted procedure
provided that the original terms of the contract are
not substantially altered and that a report is com-
municated to the Commission at its request;

(b) when, for technical or artistic reasons, or for rea-
sons connected with the protection of exclusive
rights, the services may be provided only by a parti-
cular service provider;

(c) where the contract concerned follows a design con-
test and must, under the rules applying, be
awarded to the successful candidate or to one of
the successful candidates. In the latter case, all suc-
cessful candidates shall be invited to participate in
the negotiations;

(d) in so far as is strictly necessary when, for reasons of
extreme urgency brought about by events unfore-
secable by the contracting authorities in question,
the time limit for the open, restricted or negotiated

procedures referred to in Articles 17 to 20 cannot
be kept. The circumstances invoked to justify
extreme urgency must not in any event be attribut-
able to the contracting authorities;

(e) for additional services not included in the project
initially considered or in the contract first con-
cluded but which have, through unforeseen circum-
stances, become necessary for the performance of
the service described therein, on condition that the
award is made to the service provider carrying out
such service:

— when such additional services cannot be tech-
nically or economically separated from the
main contract without great inconvenience to
the contracting authorities, or

— when such services, although separable from
the performance of the original contract, are
strictly necessary for its completion.

However, the aggregate estimated value of con-
tracts awarded for additional services may not
exceed 50 % of the amount of the main coniract;

(N for new services consisting in the repetition of simi-
lar services entrusted to the service provider to
which the same contracting authorities awarded an
carlier contract, provided that such services con-
form to a basic project for which a first contract
was awarded according to the procedures referred
to in paragraph 4. As soon as the first project is put
up for tender, notice must be given that the nego-
tiated procedure might be adopted and the total
estimated cost of subsequent services shall be
taken into consideration by the contracting auth-
orities when they apply the provisions of Article 7.
This procedure may be applied solely during the
three years following the conclusion of the original
contract.

4. In all other cases, the contracting authorities shall
award their public service contracts by the open proce-
dure or by the restricted procedure.

Article 12

1. The contracting authority shall, within fifteen days
of the date on which the request is received, inform any
climinated candidate or tenderer who so requests in
writing of the reasons for rejection of his application or
his tender, and, in the case of a tender, the name of the
successful tenderer.

2. The contracting authority shall inform candidates
or tenderers who so request in writing of the grounds
on which it decided not to award a contract in respect

of which a prior call for competition was made, or to
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recommence the procedure. It shall also inform the
Office for Official Publications of the European Com-
munities of that decision.

3. For each contract awarded, the contracting auth-
orities shall draw up a written report which shall
include at least the following:

— the name and address of the contracting authority,
the subject and value of the contract,

- the names of the candidates or tenderers admitted
and the reasons for their selection,

— the names of the candidates or tenderers rejected
and the reasons for their rejection,

— the name of the successful tenderer and the reasons
why his tender was selected and, if known, the part
of the contract which the successful tenderer
intends to subcontract to third parties,

— for negotiated procedures, the circumstances
referred to in Article 11 which justify the use of
these procedures.

This report, or the main features of it, shall be com-
municated to the Commission at its request.

Article 13

1. This Article shall apply to design contests organ-
ized as part of a procedure leading to the award of a
service contract whose estimated value net of VAT is
not less than the value referred to in Article 7 (1).

2. This Article shall apply to all design contests where
the total amount of contest prizes and payments to par-
ticipants is not less than ECU 200 000.

3. The rules for the organization of a design contest
shall be in conformity with the requirements of this
Article and shall be communicated to those interested
in participating in the contest.

4. The admission of participants to design contests
shall not be limited:

— by reference to the territory or part of the territory
of a Member State,

— on the grounds that, under the law of the Member
State in which the contest is organized, they would
have been required to be either natural or legal per-
sons.

5. Where design contests are restricted to a limited
number of participants, the contracting authorities shall
lay down clear and non-discriminatory selection cri-
teria. In any event, the number of candidates invited to

participate shall be sufficient to ensure genuine compe-
tition.

.6. The jury shall be composed exclusively of natural

persons who are independent of participants in the
contest. Where a particular professional qualification is
required from participants in a contest, at least a third
of its members must have the same qualification or its
equivalent.

The jury shall be autonomous in its decisions or opi-
nions. These shall be reached on the basis of projects
submitted anonymously and solely on the grounds of
the cnteria indicated in the notice within the meaning
of Article 15 (3).

TITLE IV

Common rules in the technical field
Article 14

1. The technical specifications defined in Annex 1l
shall be given in the general documents or the contrac-
tual documents relating to each contract.

2. Without prejudice to the legally binding national
technical rules and insofar as these are compatible with
Community law, such technical specifications shall be
defined by the contracting authorities by reference to
national standards implementing European standards
or by reference to European technical approvals or by
reference to common technical specifications.

3. A contracting authorify may depart from paragraph
2if:

(a) the standards, European technical approvals or
common technical specifications do not include
any provisions for establishing conformity, or tech-
nical means do not exist for establishing satisfacto-
rily the conformity of a product with these stan-
dards, European technical approvals or common
technical specifications;

(b) the application of paragraph 2 would prejudice the
application of Council Directive 86/361/EEC of
24 July 1986 on the initial stage of the mutual
recognition of type approval for telecommunica-
tions terminal equipment ('), or Council Decision
87/95/EEC of 22 December 1986 on standardiza-
tion in the field of information technology and
telecommunications (2) or other Community instru-
ments in specific service or product areas;

(") OJNo L 217, 5. 8. 1986, p. 21. Amended by Directive 91/
263/EEC (OJ No L 128, 23. 5. 1991, p. 1).
(® OJNolL36,7. 2. 1987,p.31.
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(c) these standards, European technical approvals or
common technical specificatious would oblige the
contracting authority to use products or materials
incompatible with equipment already in use or
would entail disproportionate costs or dispropor-
tionate technical difficulties, bu. only as part of a
clearly defined and recorded s™ategy with a view
to the transition, with a given period, to European
standards, European technical approvals or com-
mon technical specifications;

(d) the project concerned is of a genuinely innovative
nature for which use of existing European stan-
dards, European technical approvals or common
technical specifications would not be appropriate.

4. Contracting authorities invoking paragraph 3 shall
record, wherever possible, the reasons for doing so in
the contract notice published in the Official Journal of
the European Communities or in the contract docu-
ments and in all cases shall record these reasons in
their internal documentation and shall supply such
information on request to Member States and to the
Commission.

5. In the absence of European standards or European
technical approvals or common technical specifica-
tions, the technical specifications:

(a) shall be defined by reference to the national tech-
nical specifications recognized as complying with
the basic requirements listed in the Commumty
directives on technical harmonization, in accord-

ance with the procedures laid down in those direc-

tives, and in particular in accordance with the pro-
cedures laid down in Directive 89/106/EEC (V);

(b) may be defined by reference to national technical
specifications relating to design and method of cal-
culation and execution of works and use of materi-
als;

(c) may be defined by reference to other documents.

In this case, it is appropriate to make reference in
order of preference to:

(i) national standards implementing international
standards accepted by the country of the con-
tracting authority;

(ii) other national standards and national technical
approvals of the country of the contracting
authority;

(iii) any other standarc.

() OJNoL40,11.2. 1985, p. 12.

6. Unless it is justified by the subject of the contract,
Member States shall prohibit the introduction into the
contractual clauses relating to a given contract of tech-
nical specifications which mention products of a spe-
cific make or source or of a particular process and
which therefore favour or eliminate certain service
providers. In particular, the indication of trade marks,
patents, types, or of specific origin or production shall
be prohibited. However, if such indication is accompa-
nied by the words ‘or equivalent’, it shall be authorized
in cases where the contracting authorities are unable to
give a description of the subject of the contract using
specifications which are sufficiently precise and intelli-
gible to all parties concerned.

TITLE V
Common advertising rules
Article 15

1. Contracting authorities shall make known, by
means of an indicative notice to be published as soon
as possible after the beginning of their budgetary year,
the intended total procurement in each of the service
categories listed in Annex 1 A which they envisage
awarding during the subsequent 12 months where the
total estimated value, taking account of the provisions
of Article 7, is not less than ECU 750 000.

2. Contracting authorities who wish to award a public
service contract by open, restricted or, under the condi-
tions laid down in Article 11, negotiated procedure,
shall make known their intention by means of a notice.

3. Contracting authorities who wish to carry out a -
design contest shall make known their intention by
means of a notice.

Article 16

1. Contracting authorities who have awarded a public
contract or have held a design contest shall send a not-
ice of the results of the results of the award procedure
to the Office for Official Publication of the European
Communities.

2. The notices shall be published:

— in the case of public contracts for services listed in
Annex | A, in accordance with Articles 17 to 20,

— in the case of design contests, in accordance with
Article 17.

3. In the case of public contracts for services liste:
Annex I B, the contracting authorities shall indica:: in
the notice whether they agree on its publication.
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4. The Commission shall draw up the rules for estab-
lishing regular reports on the basis of the notices
referred to in paragraph 3, and for the publication of
such reports in accordance with the procedure laid
down in Article 40 (3).

5. Where the release of information on the contract
award would impede law enforcement or otherwise be
contrary to the public interest or would prejudice the
legitimate commercial interests of a particular enter-
prise, public or private, or might prejudice fair competi-
tion between service providers, such information need
not be published.

Article 17

1. The notices shall be drawn up in accordance with
the models set out in Annexes III and IV and shall spe-
cify the information requested in those models. The
contracting authorities may not require any conditions
other than those specified in Articles 31 and 32 when
requesting information concerning the economic and
technical standards which they require of service provi-
ders for their selection (section 13 of Annex III B, sec-
tion 13 of Annex I1I C, and section 12 of Annex I1I D).

2. The contracting authorities shall send the notices
as rapidly as possible and by the most appropriate
channels to the Office for Official Publications of the
European Communities. In the case of the accelerated
procedure referred to in Article 20, the notice shall be
sent by telex, telegram or tax.

The notice referred to in Article 15 (1) shall be sent as
soon as possible after the beginning of each budgetary
year.

The notice referred to in Article 16 (1) shall be sent at
the latest forty-eight days after the award of the con-
tract in question or the closure of the design contest in
question.

3. The notices referred to in Articles 15 (1) and 16 (1)
shall be published in full in the Official Journal of the
European Communities and in the TED data bank in
the official languages of the Communities, the text in
the original language alone being authentic.

4. The notices referred tv in Article 15(2) and (3)
shall be published in full in the «y}%~al Journal of the
European Communities and in the TED data bank in
their original language. A summary of the important
elements of each notice shall be published in the offi-
cial languages of the Communities, the text in the ori-
ginal language alone being authentic.

5. The Office for Official Publications of the Euro-
pean Communities shall publish the notices not later
than 12 days after their dispatch. In the case of the
accelerated procedure referred to in Article 20, this

. period shall be reduced to five days.

6. The notices shall not be published in the official
journals or in the press of the country of the contract-
ing authority before the date of dispatch to the Office
for Official Publications of the European Communi-
ties; they shall mention that date. They shall not con-
tain information other than that published in the Offi-
cial Journal of the European Communities.

7. The contracting authorities must be able to supply
proof of the date of dispatch.

8. The cost of publication of the notices in the Official
Journal of the European Communities shall be borne by
the Communities. The length of the notice shall not be
greater than one page of the Official Journal, or
approximately 650 words. Each edition of the Official
Journal containing one or more notices shall reproduce
the model notice or notices on which the published
notice or notices are based.

Article 18

1. In open procedures the time limit for the receipt of
tenders shall be fixed by the contracting authorities at
not less than 52 days from the date of dispatch of the
notice.

2. The time limit for the receipt of tenders provided
for in paragraph 1 may be reduced to 36 days where the
contracting authorities have published the contract not-
ice, drafted in accordance with the model in Annex
11 A provided for in Article 15 (1), in the Official Jour-
nal of the European Communities.

3. Provided that they have been requested in good
time, the contract documents and supporting docu-
ments shall be sent to the service providers by the con-
tracting authorities or competent departments within
six days of receipt of their application.

4. Provided that it has been requested in good time,
additional information relating to the contract docu-
ments shall be supplied by the contracting authorities
not later than six days before the final date fixed for
receipt of tenders.

5. Where the contract documents, supporting docu-
ments or additional information are too bulky to be
supplied within the time limits laid down in paragraph
3 or 4 or where the tenders can be made only after a
visit to the site or after on-the-spot inspection of the
documents supporting the contract documents, the
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time limits laid down in paragraph |1 and 2 shall be
extended accordingly.

Article 19

1. In restricted procedures and negotiated procedures
within the meaning of Article 11 (2), the time limit for
receipt of requests to participate fixed by the contract-
ing authorities shall be not less than 37 days from the
date of dispatch of the notice.

2. The contracting authorities shall simultaneously
and in writing invite the selected candidates to submit
their tenders. The letter of invitation shall be accompa-
nied by the contract documents and supporting docu-
ments. It shall include at least the following informa-
tion:

(a) where appropriate, the address of the service from
which the contract documents and supporting
documents can be requested and the final date for
making such a request; also the amount and terms
of payment of any sum to be paid for such docu-
ments;

(b) the final date for receipt of tenders, the address to
which they must be sent and the language or lan-
guages in which they must be drawn up;

(c) areference to the contract notice published;

(d) an indication of any documents to be annexed,
either to support the verifiable statements fur-
nished by the candidate in accordance with Article
17 (1), or to supplement the information provided
for in that Article under the same conditions as
those laid down in Articles 31 and 32;

(e) the criteria for the award of the contract if these are
not given in the notice.

3. In restricted procedures, the time limit for receipt
of tenders fixed by the contracting authorities may not
be less than forty days from the date of dispatch of the
written invitation.

4. The time limit for receipt of tenders laid down in
paragraph 3 may be reduced to 26 days where the con-
tracting authorities have published the contract notice,
drafted according to the model in Annex III A prov-
ided for in Article 15(1), in the Official Journal of the
European Communities.

5. Requests to participate in procedures for the award
of contracts may be made by letter, telegram, telex, fax
or telephone. If by one of the last four, they must be
confirmed by letter dispatched before the end of the
period laid down in paragraph 1.

6. Provided it has been requested in good time, addi-
tional information relating to the contract documents
must be supplied by the contracting authorities not
later than six days before the final date fixed for the
receipt of tenders.

7. Where tenders can be made only after a visit to the
site or after on-the-spot inspection of the documents
supporting the contract documents, the time limit laid
down in paragraphs 3 and 4 shall be extended accord-

ingly.

Article 20

1. In cases where urgency renders impracticable the
time limits laid dowi. in Article 19, the contracting
authorities may fix the following time limits:

(a) a time limit for receipt of requests to participate
which shall be not less than 15 days from the date
of dispatch of the notice;

(b) atime limit for the receipt of tenders which shall be
not less than 10 days from the date of the invitation
to tender. :

2. Provided it has been requested in good time, addi-
tional information relating to the contract documents
must be supplied by the contracting authorities not
later than four days before the final date fixed for the
receipt of tenders.

3. Requests for participation in contracts and invita-
tions to tender must be made by the most rapid means
of communication possible. When requests to partici-
pate are made by telegram, telex, fax or telephone, they
must be confirmed by letter dispatched before the
expiry of the time limit referred to in paragraph 1.

Article 2]

Contracting authorities may arrange for the publication
in the Official Journal of the European Communities of
notices announcing public service contracts which are
not subject to the publication requirement laid down in
this Directive.

Article 22

The conditions for the drawing up, transmission,
receipt, translation, collection and distribution of the
notices referred to in Articles 15, 16 and 17 and of the
statistical reports provided for in Articles 16 (4) and 39
and the nomenclature provided for in Annexes I A and
B together with the reference in the notices to particular
positions of the nomenclature within the categories of
services listed in those Annexes may be modified in
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accordance with the procedure laid down in Article
40 (3).

TITLE VI
CHAPTER 1
Common rules on participation
Article 23

Contracts shall be awarded on the basis of the criteria
laid down in Chapter 3, taking into account Article 24,
after the suitability of the service providers not
excluded under Article 29 has been checked by the
contracting authorities in accordance with the criteria
referred to in Articles 31 and 32.

Article 24

1. Where the criterion for the award of the contract is
that of the economically most advantageous tender,
contracting authorities may take account of variants
which are submitted by a tenderer and meet the mini-
mum specifications required by such contracting auth-
orities. The contracting authorities shall state in the
contract documents the minimum specifications to be
respected by the variants and any specific requirements
for their presentation. They shall indicate in the con-
tract notice if variants are not authorized.

Contracting authorities may not reject the submission
of a variant on the sole grounds that it has been drawn
up with technical specifications defined by reference to
national standards transposing European standards, to
European technical approvals or to common technical
specifications referred to in Article 14 (2) or even by
reference to national technical specifications referred to
in Article 14 (5) (a) and (b).

2. Contracting authorities which have admitted var-
iants pursuant to paragraph 1 may not reject a variant
on the sole grounds that it would lead, if successful, to
a supply contract rather than a public service contract
within the meaning of this Directive.

Article 25

In the contract documents, the contracting authority
may ask the tenderer to indicate in his tender any share
of the contract he may intend to subcontract to third

parties.

This indication shall be without prejudice to the ques-
tion of the principal service provider's liability.

Article 26

1. Tenders may be submitted by groups of service
providers. These groups may not be required to assume
a specific legal form in order to submit the tender:
however, the group selected may be required to do so
when it has been awarded the contract.

2. Candidates or tenderers who, under the law of the
Member State in which they are established, are enti-
tled to carry out the relevant service activity, shall not
be rejected solely on the grounds that, under the law of
the Member State in which the contract is awarded,
they would have been required to be either natural or

legal persons.

3. Legal persons may be required tc inc'cate in the
tender or the request for participation the names and
relevant professional qualifications of the staff to be
responsible for the performance of the service.

Article 27

1. In restricted and negotiated procedures the con-
tracting authorities shall, on the basis of information
given relating to the service provider's ; osition as well
as to the information and formalities necessary for the
evaluation of the minimum conditions of an economic
and technical nature to be fulfilled by him, se'ect from
among the candidates with the qualifications required
by Articles 29 to 35 those whom they will invite to sub-
mit a tender or to negotiate.

2. Where the contracting authorities award a contract
by restricted procedure, they may prescribe the range
within which the number of service providers which
they intend to invite will fall. In this case the range
shall be indicated in the contragt notice. The range
shall be determined in the light of the nature of the ser-
vice to be provided. The range must number at least
five service providers and may be up to twenty.

In any event, the number of candidates invited to ten-
der shall be sufficient to ensure genuine competition.

3. Where the contracting authorities award a contract
by ~:gotiated procedure as referred to in Article 11 (2),
the number of candidates admitted to negotiate may
not be less than three, provided that there is a sufficient
number of suitable candidates.

4. Each Member State shall ensure that contracting
authorities issue invitations without discrimination to
those nationals of other Member States who satisfy the
necessary requirements and under the same conditions
as to its own nationals.
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Article 28

1. The contracting authority may state in the contract
documents, or be obliged by a Member State to do so,
the authority or authorities from which a tenderer may
obtain the appropriate information on the obligations
relating to the employment protection provisions and
the working conditions which are in force in the Mem-
ber State, region or locality in which the services are to
be performed and which shall be applicable to the ser-
vices provided on site during the performance of the
coatract.

2. The contracting authority which supplies the infor-
mation referred to in paragraph | shall request the ten-
derers or those participating in the contract award pro-
cedure to indicate that they have taken account, when
drawing up their tender, of the obligations relating to
employment protection provisions and the working
conditions which are in force in the place where the
service is to be carried out. This shall be without pre-
judice to the application of the provisions of Article 37
concerning the examination of abnormally low tenders.

CHAPTER 2
Criteria for qualitative selection
Article 29

Any service provider may be excluded from participa-
tion in a contract who:

(a) is bankrupt or is being wound up, whose affairs are
being administered by the court, who has entered
into an arrangement with creditors, who has sus-
pended business activities or who is in any analo-
gous situation arising from a similar procedure
under national laws and regulations:

(b) is the subject of proceedings for a declaration of
bankruptcy, for an order for compulsory winding-
up or administration by the court or for an arrange-
ment with creditors or of any other similar proceed-
ings under national laws or regulations;

(c) has been convicted of an offence concerning his
professional conduct by a judgement which has the
force of res judicata;

(d) has been guilty of grave professional misconduct
proven by any means which the contracting auth-
orities can justify;

() has not fulfilled obligations relating to the payment
of social security contributions in accordance with
the legal provisions of the country in which he is
established or with those of the country of the con-
tracting authority;

(D has not fulfilled obligations relating to the payment
of taxes in accordance with the legal provisions of
the country of the contracting authority:

(g)' is guilty of serious misrepresentation in supplying
or failing to supply the information that may be
required under this Chapter.

Where the contracting authority requires of the service
provider proof that none of the cases quoted in (a), (b),
(c), (e), or () applies to him, it shall accept as sufficient
evidence:

— for (a), (b) or (c), the production of an extract from
the ‘judicial record’ or, failing this, of an equivalent
document issued by a competent judicial or admin-
istrative authority in the country of origin or in the
country whence that person comes showing that
these requirements have been met,

— for (e) or (f), a certificate issued by the competent
authority in the Member State concerned.

Where the country concerned does not issue such docu-
ments or certificates, they may be replaced by a decla-
ration on oath made by the person concerned before a
judicial or administrative authority, a notary or a com-
petent professional or trade body, in the country of ori-
gin or in the country whence that person comes.

Member States shall, within the time limit referred to in
Article 44, designate the authorities and bodies compe-
tent to issue such documents or certificates and shall
forthwith inform the other Member States and the
Commission thereof.

Article 30

1. In so far as candidates for a public contract or ten-
derers have to possess a particular authorization or to
be members of a particular organization in their home
country in order to be able to perform the service con-
cerned, the contracting authority may require them to
prove that they hold such authorization or membership.

2. Any candidate or tenderer may be requested to
prove his enrolment, as prescribed in his country of
establishment, in one of the professional or trade regis-
ters or to provide a declaration or certificate as des-
cribed in paragraph 3 below.

3. The relevant professional and trade registers or
declarations or certificates are:

— in Belgium, the ‘registre du commerce — Handels-
register” and the ‘ordres professionels — Beroeps-
orden’,

— in Denmark, the ‘Erhvervs- og Selskabstyrelsen’,

— in Germany, the ‘Handelsregister’, the ‘Handwerks-
rolle’ and the ‘Vereinsregister’,
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— in Greece, the service provider may be asked to
provide a declaration on the exercise of the profes-
sion concerned made on oath before a notary; in
the cases provided for by existing national legisla-
tion, for the pruvision of research services as men-
tioned in Annex 1 A, the professional register
‘Mntp@o Meletrtdv' avd ‘Mnrpdo Tpageiov
Meistov',

— in Spain, the ‘Registro Central de Empresas Con-
sultoras y de Servicios del Ministerio de Economia
y Hacienda’,

— in France, the ‘registre du commerce’ and the
‘répertoire des métiers’,

~— in ltaly, the ‘Registro della Camera di commercio,
industria, agricoltura e artigianato’, the ‘Registro
delle commissioni provinciali per I'artigianato® or
the ‘Consiglio nazionale degli ordini professionali’,

— in Luxembourg, the ‘registre aux firmes' and the
‘rOle de la Chambre des métiers’,

— in the Netherlands, the ‘Handelsregister’,

— in Portugal, the ‘Registro nacional das Pessoas
Colectivas’,

— in the United Kingdom and Ireland, the service
provider may be requested to provide a certificate
from the Registrar of Companies or the Registrar of
Friendly Societies or, if he is not so certified, a cer-
tificate stating that the person concerned has
declared on oath that he is engaged in the profes-
sion in question in the country in which he is estab-
lished in a specific place under a given business
name.

Article 31

1. Proof of the service provider's financial and econo-
mic standing may, as a general rule, be furnished by
one or more of the following references:

(a) appropriate statements from banks or evidence of
relevant professional risk indemnity insurance;

(b) the presentation of the service provider’s balance
sheets or extracts therefrom, where publication of
the balance sheets is required under company law
in the country in which the service provider is
established;

(c) a statement of the undertaking's overall turnover
and its turnover in respect of the services to which
the contract relates for the previous three financial
years.

2. The contracting authorities shall specify in the con-
tract notice or in the invitation to tender which refer-

ence or references mentioned in paragraph | they have
chosen and which other references are to be produced.

3. If, for any valid reason, the service provider is una-
ble to provide the references requested by the contract-
ing authority, he may prove his economic and financial
standing by any other document which the contracting
authority considers appropriate.

Article 32

1. The ability of service providers to perform services
may be evaluated in particular with regard to their
skills, efficiency, experience and reliability.

2. Evidence of the service provider's technical capa-
bility may be furnished by one or more of the following
means according to the nature, quantity and purpose of
the services to be provided:

(a) the service provider's educational and professional
qualifications and/or those of the firm's manager-
ial staff and, in particular, those of the person or
persons responsible for providing the services.

(b) a list of the principal services provided in the past
three years, with the sums, dates and recipients,
public or private, of the services provided:

— where provided to contracting authorities, evi-
dence to be in the form of certificates issued or
countersigned by the competent authority,

— where provided to private purchasers, delivery
to be certified by the purchaser or, failing this,
simply declared by the service provider to have
been effected;

(¢) an indication of the technicians or technical bodies
involved, whether or not belonging directly to the
service provider, especially those responsible for
quality control;

(d) a statement of the service provider's average
annual manpower and the number of managerial
staff for the last three years;

(e) a statement of the tool, plant or technical equip-
ment available to the service provider for carrying
out the services;

(f) a description of the service provider’s measures for
ensuring quality and his study and research facili-
ties;

(g) where the services to be provided are complex or,
exceptionally, are required for a special purpose, a
check carried out by the contracting authority or on
its behalf by a competent official body of the coun-
try in which the service provider is established, sub-
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ject to that body's agreement, on the technical
capacities of the service provider and, if necessary,
on his study and research facilities and quality con-
trol measures;

(h) an indication of the proportion of the contract
which the service provider may intend to sub-con-
tract.

3. The contracting authority shall specify, in the not-
ice or in the invitation to tender, which references it
wishes to receive.

4. The extent of the information referred to in Article
31 and in paragraphs 1, 2 and 3 of this Article must be
confined to the subject of the contract; contracting
authorities shall take into consideration the legitimate
interests of the service providers as regards the protec-
tion of their technical or trade secrets.

Article 33

Where contracting authorities require the production of
certificates drawn up by independent bodies for attest-
ing conformity of the service with certain quality assur-
ance standards, they shall refer to quality assurance
systems based on the relevant EN 29 000 European
standards series certified by bodies conforming to the
EN 45 000 European standards series. They shall recog-
nize equivalent certificates from bodies established in
other Member States. They shall also accept other evi-
dence of equivalent quality assurance measures from
service providers who have no access to such certifi-
cates, or no possibility of obtaining them within the rei-
evant time limits.

Article 34

Within the limits of Articles 29 to 32, contracting auth-
orities may invite the service providers to supplement
the certificates and documents submitted or to clarify
them.

Article 35

1. Member States who have official lists of recognized
service providers must adapt them to the provisions of
Articles 29 (a) to (d) and (g) and of Articles 30, 31 and
32

2. Service providers registered in the official lists may,
for each contract, submit to the contracting authority a
certificate of registration issued by the competent auth-

ority. This certificate shall state the reference which
enabled them to be registered in the list and the classi-
fication given in this list.

3. Certified registration in official lists of service
providers by the competent bodies shall, for the con-
tracting authorities of other Member States, constitute a
presumption of suitability corresponding to the service
provider's classification only as regards Article 29 (a) to
(d) and (g), Article 30, Article 31 (b) and (c) and Article
32 (a).

Information which can be deduced from registration in
official lists may not be questioned. However, with
regard to the payment of social security contributions,
an additional certificate may be required of any regis-
tered service provider whenever a contract is offered.

The contracting authorities of other Member States
shall apply the above provisions only in favour of ser-
vice providers established in the Member State holding
the official list.

4. When registering service providers from other
Member States in an official list, no oroof or statement
can be required in addition to those required of
national service providers and, in any case, none in
addition to those required in Articles 29 to 33.

5. Member States which have official lists shall be
obliged to inform the other Member States of the
address of the body to which applications for registra-
tion should be sent.

CHAPTER 3

Criteria for the award of contracts
Article 36

1. Without prejudice to national laws, regulations or
administrative provisions on the remuneration of cer-
tain services, the criteria on which the contracting suth-
ority shall base the award of contracts may be:

(a) where the award is made to the economically most
advantageous tender, various criteria relating to the
contract: for example, quality, technical merit,
aesthetic and functional characteristics, technical
assistance and after-sales service, delivery date,
delivery period or period of completion, price; or

(b) the lowest price only.

2. Where the contract is to be awarded to the econom-
ically most advantageous tender, the contracting auth-
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ority shall state in the contract documents or in the ten-
der notice the award criteria which it intends to apply,
where possible in descending order of importance.

Article 37

If, for a given contract, tenders appear to be abnor-
mally low in relation to the service to be provided, the
contracting authority shall, before it may reject those
tenders, request in writing details of the constituent ele-
ments of the tender which it considers relevant and
shall verify those constituent elements taking account
of the explanations received.

The contracting authority may take into consideration
explanations which are justified on objective grounds
including the economy of the method by which the ser-
vice is provided, or the technical solutions chosen, or
the exceptionally favourable conditions available to the
tenderer for the provision of the service, or the original-
ity of the service proposed by the tenderer.

If the documents relating to the contract provide for its
award at the lowest price tendered, the contracting
authority must communicate to the Commission the
rejection of tenders which it considers to be too low.

TITLE VII
Final provisions
Article 38

The calculation of time limits shall be made in accord-
ance with Council Regulation (EEC, Euratom)
N2 1182/71 of 3 June 1971 determining the rules appli-
cable to periods, dates and time limits ()

Article 39

1. In order to permit assessment of the results of
applying the Directive, Member States shall, by
31 October 1995 at the latest for the preceding year and
thereafter by 31 October of every second year, forwasd
to the Commission a statistical report on the service
contracts awarded by contracting authorities.

2. This report shall detail at least the number and
value of contracts awarded by each contracting auth-
ority or category of contracting authority above the
threshold, subdivided as far as possible by procedure,
category of service and the nationality of the service
provider to whom the contract has been awarded and,
in the case of negotiated procedures, subdivided in
accordance with Article 11, listing the number and
value of the contracts awarded to each Member State
and to third countries.

(") OJNolL124,8.6.1971,p. 1.

3. The Commission shall determine in accordance
with the procedure laid down in Article 40(3) the
nature of any statistical information which is required
in accordance with this Directive.

Article 40

I. The Commission shall be assisted by the Advisory
Committee for Public Contracts set up by Decision
71/306/EEC.

2. As regards telecommunications services falling
within category 5 of Annex I A, the Commission shall
also be assisted by the Advisory Committee on Tele-
communications Procurement set up by Directive 90/
531/EEC.

3. Where reference is made to the procedure laid
down in this paragraph, the representative of the Com-
mission shall submit to the Committee a draft of the
measures to be taken. The Committee shall deliver its
opinion on the draft within a time limit which the
chairman may lay down according to the urgency of
the matter, if necessary by taking a vote.

The opinion shall be recorded in the minutes; in addi-
tion, each Member State shall have the right to ask to
have its position recorded in the minutes.

The Commission shall take the utmost account of the
opinion delivered by the Committee. It shall inform the
Committee of the manner in which its opinion has
been taken into account.

4. The Committees mentioned in paragraphs 1 and 2
shall examine, on the initiative of the Commission or at
the request of a Member State, any question relating to
the application of the Directive.

Article 41

Article 1 (1) of Council Directive 89/665/EEC of 21
December 1989 on the coordination of the laws, regula-
tions and administrative provisions relating to the
application of review procedures to the award of public
supply and public works contracts (2) shall be replaced
by the following:

‘l. The Member States shall take the measures
necessary to ensure that, as regards contract award
procedures falling within the scope of Directives
71/30S/EEC, 77/62/EE, and 92/50/EEC (*),
decisions taken by the contracting authorities may
be reviewed effectively and, in particular, as rap-
idly as possible in accordance with the conditions
set out in the following Articles and, in particular,

(» OJ NoL 395, 30.12. 1989, p. 33.

2bF



No L 209/16

Official Journal of the European Communities

24.7.92

Article 2 (7) on the grounds that such decisions
have infringed Community law in the field of
public procurement or nation rules implementing
that law.

(") OJ No L 209,24.7.1992,p. 1.

Article 42

1. Article 5(1)(c) of Directive 77/62/EEC shall be
replaced by the following:

‘(c) the value of the thresholds in national curren-
cies and the threshold of the GATT Agreement
expressed in ecus shall in principle be revised
every two years with effect from 1! January
1988. The calculation of these values shall be
based on the average daily values of these cur-
rencies expressed in ecus and of the ecu
expressed in SDRs over the 24 months termi-
nating on the last day of August immediately
preceding the 1 January revision. These values
shall be published in the Official Journal of the
European Communities at the beginning of
November.'

2. Arnticle 4a(2) of Directive 71/305/EEC shall be
replaced by the following:

‘2. (a) The value of the threshold in national cur-
rencies shall normally be revised every two
years with effect from 1 January 1992. The
calculation of this value shall be based on
the average daily values of these currencies
expressed in ecus over the 24 months ter-
minating on the last day of August
immediately preceding the | January revi-
sion. These values shall be published in the
Official Journal of the European Communi-
ties at the beginning of November.

(b) The method of calculation laid down in
subparagraph (a) shall be reviewed, on a
proposal from the Commission, by the
Advisory Committee for Public Contracts

in principle two years after its initial appli-
cation.’

Article 43

"Not later than three years after the time limit for com-

pliance with this Directive, the Commission, acting in
close cooperation with the Committees referred to in
Article 40 (1) and (2), shall review the man in which
this Directive has operated, including the effects of the
application of the Directive to procurement of the ser-
vices listed in Annex 1 A and the provisions concerning
technical standards. It shall evaluate, in particular, the
prospects for the full application of the Directive to
procurement of the other services listed in Annex I B,
and the effects of in-house performance of services on
the effective opening-up of procurement in this area. It
shall make the necessary proposals to adapt the Direc-
tive accordingly.

Article 44

1. Member States shall bring into force the laws, regu-
lations and administrative provisions necessary to com-
ply with this Directive before 1 July 1993. They shall
forthwith inform the Commission thereof.

When Member States adopt these provisions, they shall
contain a reference to this Directive or shall be accom-
panied by such reference on the occasion of their offi-
cial publication. The methods of making such a refer-
ence shall be laid down by the Member States.

2. Member States shall communicate to the Commis-
sion the texts of the main provisions of national law
which they adopt in the field governed by this Direc-
tive.

Article 45
This Directive is addressed to the Member States.

Done at Luxembourg, 18 June 1992,

For the Council

The President
Vitor MARTINS
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ANNEX 14
Services within the meaning of Article 8
Category No Subject CPC Reference No
1. Maintenance and repair services 6112, 6122, 633, 886
2. Land transport services ('), including armoured car services, | 712 (except 71235),
and courier services, except transport of mail 7512, 87304
3. Air mnsf port services of passengers and freight, except trans- | 73 (except 7321)
port of mail
4. Transport of mail by land (') and by air 71235, 7321
S. Telecommunications services (%) 752
6. Financial services ex 81
(a) Insurance services 812,814
(b) Banking and investment services ()
7. Computer and related services 84
8. R&D services () 85
9. Accounting, auditing and book-keeping services 862

10. ' Market research and public opinion polling services 864

1. Management consultant services (°) and related services 865, 866

12. Architectural services; engineering services and integrated | 867

engineering services: urban planning and landscape archi-
tectural services; related scientific and technical eonsultmg
services: technical testing and analysis services
13. Advertising services 871
14. Building-cleaning services and property management ser- | 874
vices 82201 10 82206
18, Publishing and printing services on a fee or contract basis 88442
16. Sewage and refuse disposal services; sanitation and similar | 94
services

(') Except for rail transport services covered by Category 18.

(®) Except voice telephony, telex, radiotelephony, paging and satellite services.

(®) Except contracts for financial services in connection with the issue, sale, purchase or transfer of securities or other
financial instruments, and central bank services.

(9 Except research and development service contracts other than those where the benefits accrue exclusively to the
contracting authority for its use in the conduct of its own affairs on condition that the service provided is wholly
remunerated by the contracting authority. <

(*) Except arbitration and conciliation services.
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ANNEX IB
Services within the meaning of Article 9
Category No Subject CPC Reference No
17. Hotel and restaurant services 64
18. Rail transport services 711
19. Water transport services 72
20. Supporting and auxiliary transport services 74
21. Legal services ) 861
22. Personnel placement and supply services 872
23. Investigation and security services, except armoured car ser- | 873 (except 87304)
vices
24. Education and vocational education services 92
25. Health and social services 93
26. Recreational, cultural and sporting services 96
27. Other services
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ANNEX 11

Definition of certain technical specifications

For the purpose of this Directive the following terms shall be defined as follows:

Technical specifications: the totality of the technical prescriptions contained in particular in the ten-
der documents, defining the characteristics required of a work, material, product or supply, which
permits a8 work, a material, a product or a supply to be described in a manner such that it fulfils the
use for which it is intended by the contracting authority. These technical prescriptions shall include
levels of quality, performance, safety or dimensions, including the requirements applicable to the
material, the product or to the supply as regards quality assurance, terminology, symbols, testing
and test methods, packaging, marking or labelling. They shall also include rules relating to design
and costing, the test, inspection and acceptance conditions for works and methods or techniques of
construction and all other technical conditions which the contracting authority is in a position to
prescribe, under general or specific regulations, in relation to the finished works and to the materi-
als or parts which they involve.

Standard: a technical specification approved by a recognized standardizing body for repeated and
continuous application, compliance with which is in principle not compulsory.

European standard: a standard approved by the European Committee for Standardization (CEN) or
by the European Committee for Electrotechnical Standardization (Cenelec) as *European Standards
(ENY)’ or ‘Harmonization documents (HD)' according to the common rules of these organizations or
by the European Telecommunications Standards Institute (ETSI) as a ‘European Telecommunica-
tion Standard’ (ETS).

. European technical approval: a favourable technical assessment of the :ss for use of a product,

based on fulfilment of the essential requirements for building works, by eans of the inherent char-
acteristics of the product and the defined conditions of applications and use. European approval
shall be issued by an approval body designated for this purpose by the Member State:

Common technical specification: a technical specification laid down in accordance with a procedure
recognized by the Member States to ensure uniform application in all Member States which has
been published in the Official Journal of the European Communities.

Essential requirements: requirements regarding safety, health and certain other aspects in the gen-
eral interest, that the construction works can meet.
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10.

1.

12.

13.

ANNEX I

Mddm;oﬁes

A. Prior information

Name, address, telegraphic address, telephone, telex and fax numbers of the contracting authority,
and, if different, of the service from which additional information may be obtained.

Intended total procurement in each of the service categories listed in Annex 1 A.
Estimated date for initiating the award procedures, per category.

Other information.

Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the European Communities.

B. Open procedure
Name, address, telegiaphic address, telephone, telex and fax numbers of the contracting authority.
Category of service and description. CPC reference number.
Place of delivery.
(a) Indication of whether the execution of the service is reserved by law, regulation or administra-
tive provision to a pusticular profession.

(b) Reference of the law, regulation or administrative provision.

(¢) Indication of whether legal persons should indicate the names and professional qualifications
of the staff to be responsible for the execution of the service.

Indication of whether service providers can tender for a part of the services concerned.
Where applicable, non-acceptance of variants.
Duration of contract or time limit for completion of the service.

(a) Name and address of the service from which the necessary documents may be requested.
(b) Final date for making such requests.

(c) Where applicable, the amount and terms of payment of any sum payable for such documents.

(a) Persons authorized ‘o be present at the opening of tenders.
(b) Date, time and place of the opening.

Where applicable, any deposits and guarantees required.
Main terms concerning financing and payment and/or references to the relevant provisions.

Where applicable, the legal form to be taken by the grouping of service providers winning the con-
tract.

Information concerning the service provider's own position, and information and formalities neces-
sary for an appraisal of the minimum economic and technical standards required of him.
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14. Period during which the tenderer is bound to keep open his tender.

15. Criteria for the award of the contract and, if possible, their order of importance. Criteria other than
that of the lowest price shall be mentioned if they do not appear in the contract documents.

16. Other information.
17. Date of dispatch of the notice.

18. Date of receipt of the notice by the Office for Official Publications of the European Communities.

C. Restricted procedure
1. Name, address, telegraphic address, telephone, telex and fax number of the contracting authority.
2. Category of service and description. CPC reference number.
3. Place of delivery.
4. (a) Iadication of whether the execution of the service is reserved by law, regulation or administra-
tive provision to a particular profession.

(b) Reference of the law, regulation or administrative provision.

(c) Indication whether legal persons should indicate the names and professional qualifications of
the staff to be responsible for the execution of the service.

S. Indication of whether the service provider can tender for a part of the services concerned.
6. Envisaged number or range of service providers which will be invited to tender.

7. Where applicable, non-acceptance of variants,

8. Duration of contract, or time limit for completion of the service.

9. Where applicable, the legal form to be assumed by the grouping of service providers winning the
contract.

10. (a) Where applicable, justification for the use of the accelerated procedure.
(b) Final date for the receipt of requests to participate.
(c) Address to which they must be sent.
(d) Language(s) in which they must be drawn up.

11. Final date for the dispatch of invitations to tender.
12. Where applicable, any deposits and guarantees required.

13. Information concerning the service provider’s own position, and the information and formalities
necessary for an appraisal of the minimum economic and technical standards required of him.

14. Criteria for the award of the contract and, if possible, their order of importance if these are not
stated in the invitation to tender.

15. Other information.
16. Date of dispatch of the notice.

17. Date of receipt of the notice by the Office for Official Publications of the European Communities.
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10.

12.

13.

14.

1.

16.

17.

D. Negotiated procedure
Name, address, telegraphic address, telephone, telex and fax number of the contracting authority.
Category of service and description. CPC referenee number.
Place of delivery.

(a) Indication of whether the execution of the service is reserved by law, regulation or administra-
tive provision to a particular profession.

(b) Reference of the law, regulation or administrative provision.

(c) Indication of whether legal persons should indicate the names and professional qualifications
of the staff to be responsible for the execution of the service.

Indication of whether the service provider can tender for a part of the services concerned.
Envisaged number or range of service providers which will be invited to tender.

Where applicable, non-acceptance of variants.

Duration of contract, or time limit for completion of the service.

Where applicable, the legal form to be assumed by the grouping of service providers winning the
contract.

(a) Where applicable, justification for the use of the accelerated procedure.
(b) Final date for the receipt of requests to participate.

(c) Address to which they must be sent.

(d) Language(s) in which they must be drawn up.

Where applicable, any deposits and guarantees required.

Information concerning the service provider's own position, and the information and formalities
necessary for an appraisal of the minimum economic and technical standards required of him.

Where applicable, the names and addresses of service providers already selected by the contracting
authority.

Other information.
Date of dispatch of the notice.
Date of receipt of the notice by the Office for Official Publications of the European Communities.

Previous date(s) of publication in the Official Journal of the European Communities.

E. Contract award notice

. Name and address of the contracting authority.

Award procedure chosen. In the case of the negotiated procedure without prior publication of a
tender notice, justification (Article 11 (3)).

Category of service and description. CPC reference number.

Date of award of the contract.
3
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S. Criteria for award of the contract.
' 6. Number of tenders received.
\. Name and address of service provider(s).
8.\ Price or range of prices (minimum/maximum) paid.

9. ere appropriate, value and proportion of the contract which may be subcontracted to third par-
ties.

. 10. Other information.
11. Date of publication of the contract notice in the Official Journal of the European Communities.
12. Date of dispatch of the notice.
x 13. Date of receipt of the notice by the Office for Official Publications of the European Communities.

14. In the case of contracts for services listed in Annex I B, agreement by the contracting authority to
publication of the notice (Article 16 (3)).
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10.

12.

13.

14.

1S.

10.

ANNEX IV

A. Design contest notice

Name, address, telegraphic address, telephone, telex and fax numbers of the contracting authority
and of the service from which additional documents may be obtained.

Project description.
Nature of the contest: open or restricted.
In the case of open contests: final date for receipt of projects.

In the case of restricted contests:

() the number of participants envisaged:

(b) where applicable, names of participants already selected ;
(c) criteria for the selection of participants;

(d) final date for receipt of requests to participate.

Where applicable, indication of whether participation is reserved to a particular profession.
Criteria to be applied in the evaluation of projects.

Where applicable, names of the selected members of the jury.

Indication of whether the decision of the jury is binding on the contracting authority.
Where applicable, number and value of prizes.

Where applicable, details of payments to all participants.

Indication of whether the prize-winners are permitted any follow-up contracts.

Other information.

Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the European Communities.

B. Results of design contest
Name, address, telegraphic address, telephone, telex and fax numbers of the contracting authority.
Project description.
Total number of participants.
Number of foreign participants.
Winner(s) of the contest.
Where applicable, the prize(s).
Other information.
Reference of the design contest notice.
Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the European Communities.
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I

(Acts whose publication is not obligatory)

COUNCIL

COUNCIL DIRECTIVE
of 18 June 1991
on control of the acquisition and possession of weapons

(91/477/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 100a
thereof,

Having regard to the proposal from the Commission ('),
In cooperation wirh the European Parliament (%),

Having regard to the opinion of the Economic and Social
Committee ('),

Whereas Article 8a of the Treaty provides that the
internal market must be established by not later than 31
December 1992 ; whereas the internal market comprises
an area without internal frontiers in which the free move-
ment of goods, persons, services and capital is easured, in
accordance with the provisions of the Treaty;

Whereas, at its meeting in Fontainebleau on 25 and 26
Juné 1984, the European Council expressly set the objec-
tive of abolishing all police and customs formalities at
intra-Community frontiers ;

Whereas the total abolition of controls and formalities at
intra-Community frontiers entails the fulfilment of
certain fundamental conditions; whereas in its white
paper ‘Completing the internal market’ the Commission
stated that the abolition of controls on the safety of

235, 1. 9. 1987, p. 8 and
299, 28. 11. 1989, p. 6.
231, 17. 9. 1990, p. 69 and
$8, 17. 6. 1991, p. 89.
.'8. 2. 1988, p. S.

G s
n

objects transported and on persons entails, among other
things, the approximation of weapons legislation ;

Whereas abolition of controls on the possession of
weapons at intra-Community frontiers necessitates the
adoption of effective rules enabling controls to be carried
out witliin Member States on the acquisition and posses-
sion of firearms and on their transfer to another Member
State; whereas systematic controls must therefore be
abolished at intra-Community frontiers ;

Whereas the mutual confidence in the field of the protec-
tion of the safety of persons which these rules will
generate between Member States will be the greater if
they are underpinned by partially harmonized legislation ;
whereas it would therefore be useful to determine cat-
egory of firearms whose acquisition and possession by
private persons are to be prohibited, or subject to auth-
orization, or subject to declaration ;

Whereas passing from one Member State to another while
in possession of a weapon should, in principle, be pro-
hibited ; whereas a derogation therefrom is acceptable
only if a procedure is adopted that enables Member States
to be notified that a firearm is to be brought into their
territory ;

Whereas, however, more flexible rules should be adopted
in respect of hunting and target shooting in order to
avoid impeding the free movement of persons more that

is necessary;

Whereas the Directive does not affect the right of
Member States to take measures to prevent illegal trade in

weapons,
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HAS ADOPTED THIS DIRECTIVE:

CHAPTER 1
Scope

Article 1

1. For the purposes of this Directive ‘weapons’ and
‘firearms’ shall have the meanings ascribed to them in
Annex L. Firearms are classified and defined in section 11
of that Annex.

2. For the purposes of this Directive ‘dealer’ shall mean
any natural or legal person whose trade or business
consists wholly or partly in the manufacture, trade,
exchange, hiring out, repair or conversion of firearms.

3. For the purposes of this Directive, a person shall be
deemed to be a resident of the country indicated by the
address appearing on a document establishing his place of
residence, such as a passport or an identity card, which,
on a check on possession or on acquisition, is submitted
to the authorities of a Member State or to a dealer.

4. The ‘European firearms pass’ is a document which is
issued on request by the authorities of a Member State to
a person lawfully entering into possession of and using a
firearm. It shall be valid for a maximum period of five
years. The period of validity may be extended. Where
only firearms classified in category D appesr on the pass,
the maximum period of validity thereof shall be ten years.
It shall contain the information set out in Annex II. The
‘European fircarms pass’ is a non-transferable document,
on which shall be entered the firearm or firearms
possessed and used by the holder of the pass. The pass
must always be in the possession of the person using the
fircarm. Changes in the possession or characteristics of
the firearms shall be indicated on the pass, as well as the
loss or theft of the firearm.

Article 2

1. This Directive is without prejudice to the applica-
tion of national provisions concerning the carrying of
weapons, hunting or target shooting.

2. This Directive shall not apply to the acquisition or
possession of weapons and ammunition, in accordance
with national law, by the armed forces, the police, the
public authorities or by collectors and bodies concerned
with the cultural and historical aspects of weapons and
recognized as such by the Member State in whose terri-
tory they are established. Nor shall it apply to commercial
transfers of weapons and ammunition of war.

Article 3

Member States may adopt in their legislation provisions
which are more stringent than those provided for in this

Directive, subject to the rights conferred on residents of
the Member States by Article 12 (2).

CHAPTER 2
Harmonization of legislation concerning firearms

Article 4

At least in respect of categories A and B, each Member
State shall make the pursuit of the activity of dealer
within its territory conditional upon authorization on the
basis of at least a check on the private and professional
integrity of the dealer. In the case of a legal person, the
check shall be on the person who directs the undertaking.
In respect of categories C and D, each Member State
which does not make the pursuit of the activity of dealer
conditional upon authorization shall make such activity
subject to a declaration.

Each dealer shall be required to keep a register in which
information concerning all firearms classified in category
A, B or C received or disposed of by him shall be
recorded, including such particulars as enable the weapon
to be identified, in particular the type, make, model,
calibre and serial number thereof and the names and
addresses of the supplier and the person acquiring the
weapon. The Member States shall regularly check dealers’
compliance with this obligation. The dealer shall conserve
the register for a period of five years, even after he has
ceased his activity.

Article 5 -

Without prejudice to Article 3, Member States shall allow
the acquisition and possession of firearms classified in
category B only by persons who have good cause and
who :

(a) are 18 years old or more, except for hunting or target
shooting ;

(b) are not likely to be a danger to themselves, to public
order or to public safety.

Without prejudice to Article 3, Member States shall allow
the possession of firearms classified in categories C and D
only by persons satisfying the conditioas in point (a) of
the first paragraph.

Member States may withdraw authorization for possession
of the firearm if any of the conditions in point (b) of the
first paragraph is no longer satisfied.

Member States may not prohibit persons resident within
their territories from possessing 3 weapon acquired in
another Member State unless they prohibit the acquisition
of the same weapon within their own territories.

Article 6

Member States shall take all appropriate steps to prohibit
the acquisition and the possession of the firearms and
ammunition classified in category A. In special cases, the
competent authorities may grant authorizations for such
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firearms and ammunition where this is not contrary to
public security or public order.

Article 7

1. No one may scquire a firearm classified in category
L within the territory of a Member State unless that
Member State has so suthorized him.

No such authorization may be given to a resident of
another Member State without the latter’s prior agree-
ment.

2. No one may be in possession of a firearm classified
in category B within the territory of a Member State
unless that Member State has so authorized him. If he is a
resident of another Member State, that other Member
State shall be informed accordingly.

3. An authorization to acquire and an authorization to
possess a fircarm classified in category B may take the
form of a single sdministrative decision.

Article 8

1. No one may be in possession of a firearm classified
in category C unless he has declared it to the authorities
of the Member State in which that firearm is held.

The Member States shall provide for the compulsory
declaration of all firearms classified in category C at
present held within their territories but not previously
declared within one year of the entry into force of the
national provisions transposing this Directive.

2. Every seller, dealer or private person shall inform
the authorities of the Member State in which it takes
place of every transfer or handing over of a firearm classi-
fied in category C, giving the particulars by which the
firearm and the person acquiring it may be identified. If
the person acquiring such a firearm is a resident of
another Member State, that other Member State shall be
informed of the acquisition by the Member State in
which it took place and by the person acquiring the
firearm.

3. If a Member State prohibits or makes subject to
authorization the acquisition and possession within its
territory of a firearm classified in categery B, C or D, it
shall so inform the other Member States, which shall
expressly include a statement to that effect on any Euro-
pean firearms pass they issue for such a firearm, pursuant
to Article 12 (2).

Article 9

1. The handing over of a firearm classified in category

A, B or C to a person who is not resident in the Member

State in question shalli be permitted, subject to compli-

ance with the obligations laid down in Articles 6, 7 and

8:

— where the person acquiring it has been authorized in
accordance with Article 11 himself to effect a transfer
to his country of residence,

— where the person acquiring it submits a written decla-

ration testifying to and justifying his intention to be
in possession of the firearm in the Member State of
acquisition, provided that he fulfils the legal condi-
tions for possession in that Member State.

2. Member States may authorize the temporary
handing over of fircarms in accordance with procedures
which they shall lay down.

Article 10

The arrangements for the acquisition and possession of
ammunition shall be the same as those f.- the possession
of the fireanins for which the ammunition is intended.

CHAPTER 3}

Formalities for the movement of weapons within
the Community

Article 11

1. Firearms may, without prejudice to Aricle 12, be
transferred from one Member State to another only in
accordance with the procedure laid down in the following
paragraphs. These provisions shall also apply to transfers
of firearms following a mail order sale.

2. Where a firearm is to be transferred to another
Member State, the person concerned shall, before it is
taken there, supply the following particulars to the
Member State in which such firearm is situated :

— the names and addresses of the person selling or
disposing of the firearm and of the person purchasing
or acquiring it or, where appropriate. o1 the owner,

— the address to which the firearm is to be consigned or
transported,

— the number of firearms to be consigned or trans-
ported,

— the particulars enabling the firearm to be identified
and also an indication that the firearm has undergone
a check in accordance with the Convention of 1 July
1969 on the Reciprocal Recognition of Proofmarks on
Small Arms,

— the means of transfer,

— the date of departure and the estimated date of arrival.

The information referred to in the last two indents need
not be supplied where the transfer takes place between
dealers.

The Member State shall examine the conditions under
which the transfer is to be carried out, in particular with
regard to security.

Where the Member State authorizes such transfer, it shall
issue a licence incorporating all the particulars referred to
in the first subparagraph. Such licence shall accompany
the firearm until it reaches its destination ; it shall be
produced whenever 30 required by the authorities of the
Member States.
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3. In the case of transfer of the firearms, other than
weapons of war, excluded from the scope of this Directive
pursuant to Article 2 (2), each Member State may grant
dealers the right to effect transfers of firearms from its
territory to & dealer established in another Member State
without the prior authorization referred to in paragraph 2.
To that end it shall issue an authorization valid for no
more than three years, which may at any time be
suspended or cancelled by reasoned decision. A document
referring to that authorization must accompany the
firearm until it reaches its destination: it must be
produced whenever so required by the authorities of the
Member States.

Not later than the time of transfer, the dealer shall
communicate to the authorities of the Member State from
which the transfer is to be effected all the particulars
listed in the first subparagraph of paragraph 2.

4. Each Member State shall supply the other Member
States with 2 list of firearms the transier of which to its
territory may not be authorized without its prior consent.

Such lists of firearms shall be communicated to dealers
who have obtained approval for transferring firearms
without prior authorization under the procedure laid
down in parsgraph 3.

Article 12

1. If the procedure provided for in Article 11 is not
employed, the possession of a firearm during a journey
through two or more Member States shall not be
permitted unless the person concerned has obtained the
authorization of each of those Member States.

Member States may grant such authorization for one or
more journeys for a maximum period of one year, subject
to renewal. Such authorizations shall be entered on the
European firearms pass, which the traveller must produce
whenever so required by the authorities of the Member
States.

2. Notwithstanding paragraph 1, hunters, in respect of
categories C and D, and marksmen, in respect of category
B, C and D, may without prior authorization be in posses-
sion of one or more firearms classified in these categories
during a journey through two or more Member States
with a view to engaging in their activities, provided that
they are in possession of a European firearms pass listing
such firearm or firearms and provided that they are able
to substantiate the reasons for their journey, in particular
by producing an invitation.

However, this derogation shall not apply to journeys to a
Member State which prohibits the acquisition and posses-
sion of the firearm in question or which, pursuant to
Article 8 (3), makes it subject to authorization ; in that
case, an express statement to that effect shall be entered
on the European firearms pass.

In the context of the report referred to in Article 17, the
Commission in consultation with the Member States, will
also consider the effects of applying the second subpara-
graph, particularly as regards its impact on public order
and public security.

3.  Under agreements for the mutual recognition of
national documents, two or more Member States may
provide for arrangements more flexible than those
prescribed in this Article for movement with firearms
within their territories.

Article 13

1. Each Member State shall communicate all useful
information at its disposal concerning definitive transfers
of fircarms to the Member State to the territory of which
such a transfer has been cifected.

2. All information that Member States receive by way
of the procedures laid down in Article 11 for transfers of
fircarms and in Article 7 (2) and Article 8 (2) for the
acquisition and possession of firearms by non-residents
shall be communicated, not later than the time of the
relevant transfers, to the Member States of destination
and, where appropriate, not later than the time of transfer
to the Member States of transit.

3.  Member States shall set up, by 1 January 1993 at the
latest, networks for the exchange of information for the
purposes of applying this Article. They shall inform the
other Member States and the Commission of the national
authorities responsible for transmitting and receiving
information and for applying the formalities referred to in
Article 11 (4).

Article 14

Member States shall adopt all relevant provisions
prohibiting entry into their territory:

— of a firearm except in the cases defined in Articles /1
and 12 and provided the conditions laid down the- -
are met,

— of a weapon other than a firearm provided thay :-:
national provisions of the Member State in question
so permit.

CHAPTER 4
Final provisions

Article 15

1. Member States shall intensify controls on the posses-
sion of weapons at external Community frontiers. They
shall in particular ensure that travellers from third coun-
tries who intend to proceed to another Member State
comply with Article 12.

2. This Directive shall not preclude the carrying out of
controls by Member States or by the carrier at the time of
boarding of a means of transport.

3. Member States shall inform the Commission of the
manner in which the controls referred to in paragraphs 1
and 2 are carried out. The Commission shall collate this
information and make it available to all Member States.
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. 4. Member States shall notify the Commission of their
national provisions, including changes relating to the
acquisition and possession of weapons, where the national
law is more stringent than the minimum standard they
sre required to adopt. The Commission shall pass on such
information to the other Member States.

Article 16

Member States shall introduce penalties for failure to
comply with the provisions adopted pursuant to this
Directive. Such penalties must be sufficient to promote
compliance with such provisions.

Article 17

Within five years from the date of transposition of this
Directive into national law, the Commission shall submit
a report to the European Parliament and to the Council
on the situation resulting from the application of this
Directive, accompanied, if appropriate, by proposals.

Article 18

Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with

this Directive in good time so that the messures provided
for by this Directive may be put into effect not later than
1 January 1993. They shall forthwith inform the
Commission and the other Member States of the
measures taken.

When Member States adopt these measures, they shall
contain & reference to this Directive or shall be accompa-
nied by such reference on the occasion of their official
publication. The methods of making such a reference
shall be laid down by the Member States.

Article 19

This Directive is addressed to the Member States.

Done at Luxembourg, 18 june 1991,

For the Council
The President
G. WOHLFART
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ANNEX 1

L. For the purposes of this Directive, ‘weapon’ means:
— any fircarm ss defined in section Il of this Annex,
— weapons other than firearms as defined in national legislation.

IL For the purposes of this Directive, ‘firearm’ means:

A. Any object which falls into one of the (ollomng categories, unless it meets the defmmon but is
excluded for one of the reasons listed in section 1l

Category A — Prohibited firearms
Explosive military missiles and launchers.

2. Automnatic firearms. -

3.
4.

oW N -

Firearms disguised ss other objects.

Ammunition with penetrating, explosive or incendiary projectiles, and the projectiles for such
smmunition.

. Pistol and revolver ammunition with expanding projectiles and the projectiles for such ammuni-

tion, except in the case of weapons for hunting or for target shooting, for persons entitled to use
them.

Category B — Firearms subject to suthorization

. Semi-automatic or repeating short firearms.

. Single-shot short firearms with centre-fire percussion.

. Single-shot short firearms with rimfire percussion whose overall length is less than 28 cm.

. Semi-automatic long firearms whose magazine and chamber can together hold more than three

rounds.

. Semi-automatic long firearms whose magazine and chamber cannot together hold more than three

rounds, where the loading device is removable or where it is not certain that the weapon cannot
be converted, with ordinary tools, into a weapon whose magazine and chamber can gogether hold
more than three rounds.

. Repesting and semi-sutomatic long firearms with smooth-bore barrels not exceeding 60 cm in

length.

. Semi-automatic firearms for civilian use which resemble weapons with automatic mechanisms.

Category C — Firearms subject to declaration
Repesting long firearms other than those listed in category B, point 6.

2. Long firearms with single-shot rifled barrels.

3.
4

Semi-automatic long firearms other than those in category B, points 4 to 7.
Single-shot short firearms with rimfire percussion whose overall length is not less than 28 cm.

Category D — Other firearms

Single-shot long firearms with smooth-bore barrels.

B. Any essential component of such firearms :
The bresch-closing mechanism, the chamber and the barrel of a firearm which, being separate
objects, are included in the category of the firearms on which they are or are intended to be
mounted.

111 For the purposes of this Annex objects which correspond to the definition of a ‘firearm’ shall not be

included in that definition if they:

() have been rendered permanently unfit for use by the application of technical procedures which are

~ guaranteed by an official body or recognized by such a body;

(b) are designed for alarm, signalling, life-saving, animal slaughter or harpoon fishing or for industrial or
technical purposes provided that they can be used for the stated purpose only;

(c) are ugarded 8 antique weapons or reproductions of such where these have not been included in the
previous categories and are subject to national laws.

Pending coordination throughout the Community, Member States may apply their national laws to the
firearms listed in this Section.
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IV. For the purposes of this Annex:

(s) ‘short firearm’ means a fircarm with a barrel not exceeding 30 centimetres or whose ovcrall length
does not exceed 60 centimetres ;

(b) ‘long fircarm’ meauz any fircarm other than a short fircarm ;

{c) ‘automatic firearn’ means a fircarm which reloagds automatically esch time a round is fired and can
fire more than one round with one pull on the trigger;

(d) ‘semi-sutomatic firearm® means a fircarm which reloads sutomatically cach time a round is fired and
can firc only onc round with one pull on the trigger;

(c) ‘repeating firearm' means a firearm which after 2 round has been fired is designed to be reloaded
from s magazine or cylinder by means of a manually-opersted action ;

{f) ‘single-shot fircarm' means a firearm with no magazine which is loaded before each shot by the
manual insertion of a round into the chamber or a loading reccss at the breech of the barrel ;

{g) ‘smmunition with penetrating projectiles’ means ammunition for military use where the projectile is
jacketed and has a penetrating hard core;

(h) ‘ammunition with explosive projectiles’ means ammunition for military use where the projectile
contains a charge which explodes on impact;

(i) ‘ammunition with incendiary projectiles’ means ammunition for military use where the projectile
contains & chemical mixture which bursts into flame on contact with the air or on impact.
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ANNEX I
EUROPEAN FIREARMS PASS

The pass must include the following sections :

(a) identity of th. holder;

(®) sdenuﬁuuon of the weapon or firearm, including a reference to the category within the meaning of the
(c) period of validity of the pess;

(d) section for use by the Member State issuing the pass (type and references of authorizations, etc);
() section for entries by other Member States (suthorizstions to enter their territory, etc);

(f) the statements:

*The right to travel to another Member State with one or more of the firearms in categories B, C or D
mentioned in this pass shall be subject to one or more prior corresponding suthorizations from the
Member State visited. This or these suthorizations may be recorded on the pass.

The prior authorization referred to above is not in principle necessary in order to travel with a firearm in
categories C or D with a view to engaging in hunting or with a firearm in categories B, C or D for the
purpose of taking part in target shooting, on condition that the traveller is in possession of the firearms
pass and can establish the reason for the journey.

Where a Member State has informed the other Member States, in accordance with Article 8 (3), that the
possession of certain firearms in categories B, C or D is prohibited or subject to authorization, one of the
following statements shall be added :

‘A journey to ... (State(s) concerned) with the firearm ... (identification) shall be prohibited.
‘A joumney to ... (State(s) concerned) with the firearm . . . (identification) shall be subject to authorization.’
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