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Introduction

The Treaty of 1951 establishing the European Coal and Steel Community (ECSC) and the Treaty of
1957 establishing the European Economic Community (EEC) both contain rules on State aid to
industry which are applicable throughout the common market.

This report is a collection of basic texts on State aid which shows how the Community competition
policy has developed in this area. It is a complement to the texts on competition law in the EEC Treaty
and the ECSC Treaty published by the Commission.

In order to give as complete a picture as possible, the report includes different texts, of which all have
not been published in the Official Journal and which have different legal status.

The report does not seek to be exhaustive, and some older texts are omitted where more recent ones
which provide an accurate picture of how the policy is applied.

This edition does not include the basic texts on State aid to agriculture (products listed in Annex II
to the EC Treaty).
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A — Provisions of the Treaties






I — Provisions of the EC Treaty

Article 7d (16)

Without prejudice to Articles 73, 86 and 87, and given the place occupied by services of general
economic interest in the shared values of the Union as well as their role in promoting social and
territorial cohesion, the Community and the Member States, each within their respective powers and
within the scope of application of this Treaty, shall take care that such services operate on the basis
of principles and conditions which enable them to fulfil their missions.

Article 42 (36)
The provisions of the Chapter relating to rules on competition shall apply to production of, and trade
in, agricultural products only to the extent determined by the Council within the framework of Article
43(2) and (3) and in accordance with the procedure laid down therein, account being taken of the
objectives set out in Article 39.
The Council may, in particular, authorise the granting of aid:

(a) for the protection of enterprises handicapped by structural or natural conditions;

(b) within the framework of economic development programmes.

Article 77 (73)

Aid shall be compatible with this Treaty if it meets the needs of coordination of transport or if it represents
reimbursement for the discharge of certain obligations inherent in the concept of a public service.

Article 90 (86)

1. In the case of public undertakings and undertakings to which Member States grant special or
exclusive rights, Member States shall neither enact nor maintain in force any measure contrary to the
rules contained in this Treaty, in particular to those rules provided for in Article 6 and Articles 85 to 94.

2. Undertakings entrusted with the operation of services of general economic interest or having the
character of a revenue-producing monopoly shall be subject to the rules contained in this Treaty, in
particular to the rules on competition, in so far as the application of such rules does not obstruct the
performance, in law or in fact, of the particular tasks assigned to them. The development of trade
must not be affected to such an extent as would be contrary to the interests of the Community.

3. The Commission shall ensure the application of the provisions of this article and shall, where
necessary, address appropriate directives or decisions to Member States.
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Article 92 (87)

1. Save as otherwise provided in this Treaty, any aid granted by a Member State or through State
resources in any form whatsoever which distorts or threatens to distort competition by favouring
certain undertakings or the production of certain goods shall, in so far as it affects trade between
Member States, be incompatible with the common market.

2. The following shall be compatible with the common market:

(a) aid having a social character, granted to individual consumers, provided that such aid is granted
without discrimination related to the origin of the products concerned;

(b) aid to make good the damage caused by natural disasters or exceptional occurrences;

(c) aid granted to the economy of certain areas of the Federal Republic of Germany affected by the
division of Germany, in so far as such aid is required in order to compensate for the economic
disadvantages caused by that division.

3. The following may be considered to be compatible with the common market:

(a) aid to promote the economic development of areas where the standard of living is abnormally
low or where there is serious underemployment;

(b) aid to promote the execution of an important project of common European interest or to remedy
a serious disturbance in the economy of a Member State;

(c) aid to facilitate the development of certain economic activities or of certain economic areas,
where such aid does not adversely affect trading conditions to an extent contrary to the common
interest; [However, the aids granted to shipbuilding as of 1 January 1957 shall, in so far as they
serve only to compensate for the absence of customs protection, be progressively reduced under
the same conditions as apply to the elimination of customs duties, subject to the provisions of this
Treaty concerning common commercial policy towards third countries;] (*)

(d) aid to promote culture and heritage conservation where such aid does not affect trading conditions
and competition in the Community to an extent that is contrary to the common interest (');

(e) such other categories of aid as may be specified by a decision of the Council acting by a qualified
majority on a proposal from the Commission.

Article 93 (88)

1. The Commission shall, in cooperation with Member States, keep under constant review all systems
of aid existing in those States. It shall propose to the latter any appropriate measures required by the
progressive development or by the functioning of the common market.

2. If, after giving notice to the parties concerned to submit their comments, the Commission finds
that aid granted by a State or through State resources, is not compatible with the common market
having regard to Article 92, or that such aid is being misused, it shall decide that the State concerned
shall abolish or alter such aid within a period of time to be determined by the Commission.

(") Point (c) as will be amended by the entry into force of the Treaty of Amsterdam.
(") Point (d) as inserted by Article G(18) TEU.

16



If the State concerned does not comply with this decision within the prescribed time, the Commission
or any other interested State may, in derogation from the provisions of Articles 169 and 170, refer the
matter to the Court of Justice direct.

On application by a Member State, the Council may, acting unanimously, decide that aid which that
State is granting or intends to grant shall be considered to be compatible with the common market,
in derogation from the provisions of Article 92 or from the regulations provided for in Article 94, if
such a decision is justified by exceptional circumstances. If, as regards the aid in question, the
Commission has already initiated the procedure provided for in the first subparagraph of this
paragraph, the fact that the State concerned has made its application to the Council shall have the
effect of suspending that procedure until the Council has made its attitude known.

If, however, the Council has not made its attitude known within three months of the said application
being made, the Commission shall give its decision on the case.

3. The Commission shall be informed, in sufficient time to enable it to submit its comments, of any
plans to grant or alter aid. If it considers that any such plan is not compatible with the common market
having regard to Article 92, it shall without delay initiate the procedure provided for in paragraph 2.
The Member State concerned shall not put its proposed measures into effect until this procedure has
resulted in a final decision.

Article 94 (89)(2)
The Council, acting by a qualified majority on a proposal from the Commission and after consulting
the European Parliament, may make any appropriate regulations for the application of Articles 92

and 93 and may in particular determine the conditions in which Article 93(3) shall apply and the
categories of aid exempted from this procedure.

(*) As amended by Article G(19) TEU.
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II — Provisions of the ECSC Treaty

Article 4

The following are recognised as incompatible with the common market for coal and steel and shall
accordingly be abolished and prohibited within the Community, as provided in this Treaty:

(a) import and export duties, or charges having equivalent effect, and quantitative restrictions on the
movement of products;

(b) measures or practices which discriminate between producers, between purchasers or between
consumers, especially in prices and delivery terms or transport rates and conditions, and measures
or practices which interfere with the purchaser’s free choice of supplier;

(c) subsidies or aid granted by States, or special charges imposed by States, in any form whatsoever;

(d) restrictive practices which tend towards the sharing or exploiting of markets.

Article 54

The High Authority may facilitate the carrying out of investment programmes by granting loans to
undertakings or by guaranteeing other loans which they may contract.

With the unanimous assent of the Council, the High Authority may, by the same means, assist the
financing of works and installations which contribute directly and primarily to increasing the production,
reducing the production costs of facilitating the marketing of products within its jurisdiction.

In order to encourage coordinated development of investment, the High Authority may, in accordance
with Article 47, require undertakings to inform it of individual programmes in advance, either by a
special request addressed to the undertaking concerned or by a decision stating what kind and scale
of programme must be communicated.

The High Authority may, after giving the parties concerned full opportunity to submit their
comments, deliver a reasoned opinion on such programmes within the framework of the general
objectives provided for in Article 46. If application is made by the undertaking concerned, the High
Authority must deliver a reasoned opinion. The High Authority shall notify the opinion to the
undertaking concerned and shall bring the opinion to the attention of its government. Lists of such
opinions shall be published.

If the High Authority finds that the financing of a programme or the operation of the installations
therein planned would involve subsidies, aid, protection or discrimination contrary to this Treaty, the
adverse opinion delivered by it on these grounds shall have the force of a decision within the meaning
of Article 14 and the effect of prohibiting the undertaking concerned from drawing on resources other
than its own funds to carry out the programme.
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The High Authority may impose on undertakings which disregard the prohibition referred to in the
preceding paragraph, fines not exceeding the amounts improperly devoted to carrying out the
programme in question.

Article 95

In all cases not provided for in this Treaty where it becomes apparent that a decision or
recommendation of the High Authority is necessary to attain, within the common market in coal and
steel and in accordance with Article 5, one of the objectives of the Community set out in Articles 2,
3 and 4, the decision may be taken, or the recommendation made with the unanimous assent of the
Council and after the Consultative Committee has been consulted.

Any decision so taken or recommendation so made shall determine what penalties, if any, may be
imposed.

If, after the end of the transitional period provided in the Convention on the Transitional Provisions,
unforeseen difficulties emerging in the light of experience in the application of this Treaty, or
fundamental economic or technical changes directly affecting the common market in coal and steel,
make it necessary to adapt the rules for the High Authority’s exercise of its powers, appropriate
amendments may be made; they must not, however, conflict with the provisions of Articles 2, 3 and
4 or interfere with the relationship between the powers of the High Authority and those of the other
institutions of the Community.

The amendments shall be proposed jointly by the High Authority and the Council, acting by an
eight-ninths majority of its members, and shall be submitted to the Court for its opinion. In
considering them, the Court shall have full power to assess all points of fact and of law. If as a result
of such consideration it finds the proposals compatible with the provisions of the preceding
paragraph, they shall be forwarded to the Assembly and shall enter into force if approved by a
majority of three-quarters of the votes cast and two-thirds of the members of the Assembly.
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B — General procedural rules






I — Guide to procedures in State aid cases

Introduction

Sources of law and practice

1. Article 93 of the EC Treaty makes the European Commission (‘the Commission’) responsible for
enforcing Article 92, which declares State aid that affects trade between the Member States of the
Community to be incompatible with the common market (paragraph 1) except in certain
circumstances where an exemption is, or may be granted (paragraphs 2 and 3). So far, the procedural
rules for applying Articles 92 and 93 have been developed in a piecemeal fashion by Commission
decisions and judgments of the European Court of Justice. Whenever an important procedural issue
has been clarified, the Commission has written to the Member States drawing their attention to it and
has often also issued a public notice in the Official Journal of the European Communities. From time
to time the Council or the Commission have also laid down special procedural provisions for
particular industries or for aid of certain types or for certain purposes.

2. However, the procedural rules in State aid cases have never been codified. This brief guide is
intended to make up for that deficiency. The source materials — the Treaty articles, Council and
Commission legislation, communications from the Commission to the Member States and notices
in the Official Journal of the European Communities — are reproduced — or in the case of Court
judgments summarised — elsewhere in this volume. The guide only deals with aid falling under
the EC Treaty, and not with the special rules for the coal and steel industries under the ECSC
Treaty.

Status of guide

3. The guide attempts to describe the current state of law and practice derived from these various
sources. The Commission’s understanding of the law is, of course, subject to any different
interpretation ultimately given to it by the Court of Justice. Nor does the guide preclude the adoption
of different procedural rules for State aid in particular sectors or circumstances at a later date.

Layout

4. The guide first deals chronologically with the various steps in the procedure for a normal case,
where the Member State notifies the aid to the Commission for approval and awaits its decision.
Sections 1 to 3 are thus:

(1) Notification (Article 93(3)): Member States are required to inform the Commission when they
plan to grant aid.
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(2) Decisions without the opening of a formal investigation under Article 93(2): the Commission
normally has two months to decide whether to authorise the aid (') without further scrutiny or to
begin a formal investigation.

(3) Formal investigation proceedings (Article 93(2)) and decisions concluding them: the proceedings
end with the Commission deciding either to authorise the Member State to grant the aid or to
prohibit it from doing so.

5. The next section describes the procedure in cases where Member States breach their obligation to
notify proposed aid to the Commission and not to grant it until authorised.

(4) Procedure in cases of unnotified aid, including decisions to order suspension or recovery: if the
Commission finds that a Member State has granted, or is in the process of granting, aid without
authorisation and that the aid could not have been or cannot be authorised, it can order the
Member State to recover aid already paid and to cease payment if the aid is still being granted.
The Commission can also order the Member State to supply information about the aid.

6. The Commission is required to monitor aid schemes it has previously authorised, or which date
from before the entry into force of the Treaty, or before the accession of the Member State concerned.
The next section thus covers:

(5) Review of existing aid (Article 93(1)): the Commission may recommend the Member State to
change or abolish a scheme if necessary and, if the Member State declines, the Commission can
require it to do so after a formal investigation under Article 93(2).

This section also describes the Commission’s practice when overhauling its general policy towards
aid of particular types or for particular purposes or sectors and issuing either binding rules that apply
to all existing aid schemes of that type or notices setting out its future policy towards such aid. The
reporting requirements the Commission imposes for monitoring purposes when approving aid are
also described in this section.

7. The guide concludes with Sections 6 and 7 on complaints and the publication of decisions.

8. In Annex 1, a short description of the administrative arrangements in the Commission is given,
with a flowchart showing the paths taken by cases from notification to decision. The Annex also
explains the counting of time limits.

Annex 2 describes the arrangements for cooperation between the Commission and the EFTA
Surveillance Authority and for publication of each other’s decisions under the European Economic
Area Agreement. References to the Commission in the text of the guide should be taken to include,
where appropriate, the EFTA Surveillance Authority. Under the EEA Agreements, the EFTA
Surveillance Authority performed the same aid control functions as the Commission in 1994 in
relation to Austria, Finland and Sweden and continues to do so in relation to the EFTA States
members of the EEA that have not joined the EC.

The guide does not deal with the procedure involving the Council provided for in the third and fourth
subparagraphs of Article 93(2).

(") That is not to raise objection to its granting, on the ground that the aid is compatible with the common market.
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1. Notification

1.1. Treaty provisions

9, Article 93(3) states: ‘The Commission shall be informed, in sufficient time to enable it to submit
its comments, of any plans to grant or alter aid. If it considers that any such plan is not compatible
with the common market having regard to Article 92, it shall without delay initiate the procedure
provided for in paragraph 2. The Member State concerned shall not put its proposed measures into
effect until this procedure has resulted in a final decision’.

10. This provision places procedural obligations both on the Member State concerned and on the
Commission.

The Member State:
(a) must notify new aid and alterations to existing aid arrangements in advance (first sentence), and

(b) may not put the proposed measures into effect until the Commission has taken a decision on the
case (third sentence).

For its part, the Commission must:

(c) within a reasonable time ‘submit its comments’, i.e., decide either to authorise the aid because it
qualifies for exemption or to initiate the formal investigation procedure under Article 93(2) if it
has doubts whether the aid qualifies for exemption (first and second sentences).

1.2. Notification in practice

1.2.1. Scope of the notification requirement

11. Member States are required to notify the Commission for approval of all plans to grant aid or to
alter existing aid arrangements (2). This also applies to aid that may qualify for approval under Article
92(2), if the requisite conditions are met, because the Commission has to check that this is the case.
The only exception to the notification obligation for new aid is for that classed as de minimis because
the amount is considered to be too small to affect trade between Member States significantly and thus
to fall within Article 92(1) of the Treaty. This is the case where the amount of aid to an individual
firm for either of two broad categories of expenditure, namely investment and other activities,
together with any other aid received or receivable for the same purpose over a three-year period, will
not exceed ECU 50 000 (®). Notification is also waived for increases in the authorised budget of an
existing aid scheme by not more than 20 % ().

12. The Commission receives notification of general schemes or programmes of aid, as well as of
plans to grant aid to individual firms. Once a scheme has been authorised by the Commission,

(*) For the definition of ‘existing aid’ and the scope of the obligation to notify alterations to existing aid arrangements, see
paragraph 73 and Case C-44/93 Namur-Les assurances du crédit SAv OND and Belgium [1994] ECR 1-3829 (paragraph 32).

(*) Paragraph 3.2 of the Community guidelines on State aid for SMEs (OJ C 213, 19.8.1992, p. 2), and letter to the Member
States IV/D/6878 of 23 March 1993. Export aid and aid in sectors subject to special rules (namely, agriculture, fisheries,
transport, coal, steel, shipbuilding and synthetic fibres) are excluded from the dispensation.

(*) Notice on standardised notifications and reports, letter to Member States SG(94) D/2472-2494 of 22 February 1994.
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individual awards of aid under the scheme need not be notified (°).However, under some of the aid
codes or frameworks for particular industries or particular types of aid, individual notification is
required of all awards of aid, or of awards exceeding a certain amount (¢). Individual notification may
also be required in some cases by the terms of the Commission’s authorisation of a given programme.

13. If a government wishes to grant aid outside the framework of any authorised scheme or
programme, such one-off awards must be notified.

14. If the Member State subsequently alters the proposal notified, it must notify the Commission of
the alteration. The notification of the alteration is regarded as a new notification (’). The period
allowed for taking a decision begins to run afresh from the date the altered proposal is received.

15. Notification is required whenever there is a sufficient likelihood in the light of the case-law of the
Court of Justice and the Commission’s practice that a measure involves State aid (*). Thus, Member
States must also inform the Commission of plans to make financial transfers from public funds to
public, or private sector enterprises in circumstances in which capital injections may involve aid ().

1.2.2. Notification formalities

16. Notification should be made by the central government authorities of a Member State, even if the
scheme is administered or the aid is to be granted by regional or local authorities. The notification is
usually forwarded to the Commission by the Member State’s Permanent Representation to the EU in
Brussels.

17. The notification should refer to Article 93(3) or to other Community law provisions requiring
notification (*°). It should be sent to one of the following departments of the Commission, depending
on the circumstances:

(°) See Cases 166 and 226/86 Irish Cement v Commission [1988] ECR 6473; Case C-47/91 Italy v Commission, not yet
reported.

() Namely:
synthetic fibres (OJ C 346, 30.12.1992, p. 2): all awards;
shipbuilding (OJ L 380, 31.12.1990, p. 27 and OJ L 326, 28.12.1993, p. 62):
contracts for which yards in two Member States are competing, Article 4(5), second subparagraph, and Article 11(2)(c):
contracts to be subsidised by overseas development aid, Article 4(7) and Article 11(2)(c);
and awards under general, i.e. non-industry-specific, or regional aid schemes, Article 11(2)(b);
the motor industry (OJ C 123, 18.5.1989, p. 3, OJ C 81, 26.3.1991. p. 4 and OJ C 36, 10.2.1993, p. 17): projects involving
investment of over ECU 12 million (paragraph 2.2);
agriculture: awards for investment normally excluded from aid in agricultural product processing and marketing sectors, see
Commission notice (OJ C 71, 23.3.1995, p. 3);
fisheries (OJ C 260, 17.9.1994, p. 3): aid for various specified purposes;
steel processing not falling within the ECSC Treaty (OJ C 320, 13.12.1988, p. 3): awards of aid to seamless tube and large-
diameter welded pipe manufacturers (paragraph 4(1)(a));

R&D aid (OJ C 83, 11.4.1986, p. 2, paragraph 5.5, and letters to the Member States reference DG/IV (86)3934, 4.11.1986
and SG(90) 1620, 5.2.1990): major projects, including collaborative projects between firms and universities or public
research institutes, costing over ECU 20 million and Eureka projects costing over ECU 30 million);

packages of aid for investment projects: see Commission notice on cumulation, (OJ C 3, 5.1.1985, p. 2);

aid for rescuing and restructuring firms in difficulty (OJ C 368, 23.12.1994, p. 2): all awards to firms larger than small and
medium-sized enterprises.

() Cases 91 and 127/83 Heineken Brouwerijen v Inspecteurs der Vennootschapsbelasting [1984] ECR 3435, 3452-3453
(paragraphs 16-18).

(*) The Commission is willing to give informal advice on whether notification is required.

(°) Paragraphs 4.3 and 4.4 of notice on government capital injections, Bull. EC 9-1984, and paragraphs 27-31 of notice on public
enterprises OJ C 307, 13.11.1993, p. 3. Financial transfers to public enterprises which clearly do not involve aid are not
subject to prior notification but to ex post reporting in certain circumstances; notice on public enterprises, paragraphs 35-37.

('°) Such as paragraph 2.2 of the motor industry aid framework, the synthetic fibres industry aid framework and Article 11(2) of
the shipbuilding aid code; see note 6 above and Commission’s letter reference SG(81) 12740 of 2.10.1981.
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the Secretariat-General if it is proposed to introduce a new aid scheme, alter an existing scheme
or to award aid to an individual firm or project outside a scheme or programme;

the responsible Directorate-General, namely Competition, Agriculture, Transport or Fisheries, in
the case of notifiable individual awards of aid under schemes authorised by the Commission subject
to notification of all or major awards('"), or of amendments of existing aid schemes that the
Commission has previously authorised which qualify for the accelerated clearance procedure ('2);

or the Directorate-General for Competition in the case of a new aid scheme for small and
medium-sized enterprises that fulfils the conditions for the accelerated clearance procedure (**).

Notifications are to be sent direct to the Directorate-General responsible in the cases referred to in
the latter two indents in order to save time in processing, since the Commission has set itself shorter
time-limits in these cases (see paragraph 32 below).

18. After receipt of the notification, the Secretariat-General or, as the case may be, the responsible
Directorate-General sends the Permanent Representation of the Member State concerned an
acknowledgment which states the date on which the notification was received and undertakes that
the Commission will ask for any further information it may need, should it find the notification to be
incomplete, usually within 15 working days from that date ('*).

19. The date of receipt is the reference date for the calculation of the time limit by which the
Commission must make a determination on the case, i.e., decide to approve the aid or to launch a
formal investigation under Article 93(2) ('°).

20. As aid may not be granted until the Commission has authorised it, Member States should notify their
plans sufficiently in advance of the planned implementation date to allow time for the Commission to
make its decision. The minimum periods of two months for a new scheme, 30 working days for an award
made under an approved scheme and 20 working days for the accelerated procedure (see paragraphs
30-32 below) may not suffice if the Commission has to ask for further information or clarification.

1.2.3. Content of notifications and requests for additional information

21. The Commission recommends use of a checklist of standard items of information for notifying
aid schemes and individual aid awards('¢). For the motor industry ('”) and the advertising of

(') See Commission letters reference SG(81) 12740 of 2.10.1981 and SG(89) D/5521 of 27.4.1989 and the notice on unnotified
aid, OJ C 318, 24.11.1983, p. 3. See also Section 4 below on unnotified aid.

(*2) Commission notice on the accelerated clearance of aid schemes for SMEs and of amendments of existing schemes, OJ C
213, 19.8.1992, p. 10. Qualifying amendments are extensions in time and minor changes in the conditions. An increase in
the budget of a scheme by not more than 20 % of the budget authorised (where the annual budgets were notified) or of the
initial one (where the budgets were notified) or of the initial one (where the budgets for some later years were not notified),
without any extension in time, need no longer be notified: notice on standardised notifications and reports, letter to Member
States reference SG(94) D/2472-2494 of 22.2.1994.

(**y OJ C 213, 19.8.1992, p. 10. For new SME aid schemes the accelerated procedure is not available for aid in agriculture,
fisheries, transport, the motor industry, synthetic fibres, coal or steel.

(") Commission letter to Member States reference SG(81) 12740 of 2.10.1981, as amended by letter reference SG(95) 4315 of
4.4.1995. When a Member State gives advance notice of capital injections, the Commission informs the Member State within
15 working days wheter it considers aid is involved, see note 9 above.

(%) See Commission letter reference SG(81) 12740 of 2.10.1981. If the notification is incomplete, the time limit is only counted
from the date of receipt of complete information (see paragraph 23).

(*%) Notice on standardised notifications and reports, letter to Member States reference SG(94) D/2472-2494 of 22.2.1994. This
requires additional items of information to be provided for R&D aid.

(') See note 6.
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agricultural products ('¥), special checklists are laid down. A special checklist is also provided for
notifications for the accelerated procedure(*°) and for information on unnotified aid awards to
individual firms (2°). One of the required pieces of information about schemes that are to run for
several years or indefinitely is the budget. If the budgets for later years of a scheme are not indicated
in the original notification, they must be notified separately later. This need not be done, however, if
the budget is not more than 20 % bigger than the original (*').

22. A notification is incomplete when it does not contain all the information the Commission needs
in order to form a view of the compatibility of the measure with the Treaty (*?).

23, If a notification is incomplete, the responsible Directorate-General requests the further information
required usually within 15 working days from the date of receipt of the notification. A request for
further information cancels the start of the period allowed for processing the notification. The whole
period begins to run afresh from the date on which the requested further information is received (**).

24. The Commission usually asks for the further information to be supplied within 20 working days.
It is requested by, and should be sent directly to, the Directorate-General concerned. If there is no
answer or the answer is incomplete, the Directorate-General concerned sends a reminder or a further
request for the missing information, usually allowing 15 working days. Letters asking for information
remind the Member State of the prohibition against implementing the aid proposal until the
Commission has taken a decision (see paragraphs 26-28).

25. The Secretariat-General sends the Member State an acknowledgment of receipt of the further
information.

1.3. Prohibition against implementing the aid proposal during the Commission’s
investigation

26. The last sentence of Article 93(3) provides that the Member State shall not put its proposed
measures into effect until the Article 93(2) procedure has resulted in a final decision. In fact, the
prohibition against carrying out plans to grant aid without having received clearance from the
Commission applies generally: it prohibits the implementation of notified aid proposals before
clearance, even in cases where formal proceedings are not opened (**).

27. By ‘putting into effect’ is meant not only the actual granting of aid but the conferment of powers
enabling the aid to be granted without further formality (?°). To avoid breaching this requirement
when passing aid legislation, Member States can either notify the legislation while it is still at the
drafting stage or, if not, write into it a clause whereby the aid-granting body can only make payments
after the Commission has cleared the aid ().

(" OJC302,12.11.1987, p. 6.

(') Seenote 12.

(%) Letter on unnotified aid SG(91) D/17956 of 27.9.1991.

(') Notice on standardised notifications and reports, letter to Member States SG(94) D/2472-2494 of 22.2.1994.

(3*) See Commission letter to the Member States SG(81) 12740 of 2.10.1981.

(**) Ibid. and Commission letter SG(95) D/4315 of 4.4.1995.

(%) Case 120/73 Lorenz v Germany [1973] ECR 1471, 1481 (paragraph 4); see also Case 6/64 Costa v ENEL [1964] ECR 585,
595-596; Cases 31 and 53/77R Commission v United Kingdom [1977] ECR 921, 924 (paragraph 16): Cases 67, 68 and
70/85R Van der Kooy v Commission [1985] ECR 1315, 1327 (paragraph 35); and Case 310/85 Deufil v Commission [1987]
ECR 901, 927 (paragraph 24); Cases C-278-280/92 Spain v Commission, [1994] ECR 1-4103, paragraphs 12-15; see also
the Commission’s notices on notification, OJ C 252, 30.3.1980, p. 2, and on unnotified aid, OJ C 318, 24.11.1983, p. 3,
respectively and its letter SG(89) D/5521 of 27 April 1989.

(*%) See Commission letter SG(89) D/5521 of 27 April 1989.

(*%) Finance bills setting annual appropriations for transfers to public enterprises are not notifiable, but only the individual
financing plans: see paragraph 15.
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28. If aid legislation that has been notified is enacted in such a form that the aid can be granted before
the Commission has given clearance, the case will be reclassified as ‘unnotified aid’. The
Commission will then apply the procedure set out in Section 4 below, as in cases when the Member
State fails to notify aid at all.

1.4. Withdrawal of notification

29. If the Member State withdraws the notification, the Commission informs it by letter that the file
is being closed on the case.
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2. Decisions of the Commission to approve notified aid without opening
Article 93(2) proceedings

2.1. Commission’s duty to make a determination within a reasonable time

30. The Commission has a duty to let the Member State that has notified an aid proposal know of its
view within a reasonable time (2”). The Court of Justice has set a general time limit of two months from
notification, and the Commission has set itself shorter time limits in certain cases (see below). In
agreement with the Member State concerned, these time limits can be extended. If the Commission,
without having obtained an extension, fails to respond to the notification within the two months allowed
by the Court, and if the Member State then gives notice of its intention to implement the proposal and
the Commission fails to object, the aid can be legally granted and becomes ‘existing aid’ (**).

2.2. Time limits

31. The normal time limit for making a determination on a notification is hence two months (*°). This
applies both to schemes and to individual awards of aid outside of schemes.

32. The Commission has set itself a shorter time limit of:

(i) 30 working days

for notifiable individual awards of aid under schemes already authorised by it (),
and

for significant individual cases of cumulation of aid (*'), and

(i1) 20 working days

for new aid schemes for small and medium-sized enterprises which qualify for the accelerated
clearance procedure (*?),

and for amendments of authorised aid schemes qualifying for the accelerated clearance procedure (*).

The Commission could also set itself shorter time limits for other cases (**).

(?") See Case 120/73 Lorenz v Germany [1973] ECR 1471, 1481. (paragraphs 4 and 5); Case 84/82 Germany v Commission
[1984] ECR 1451, 1488 (paragraph 12).

(*®) See note 85.

(**) See Case 84/82 Germany v Commission [1984] ECR 1451, 1488 (paragraph 11), and Case C-312/90 Spain v Commission
[1992] ECR 1-4117, 1-4139 and 1-4142 (paragraphs 8 and 18-19), referring to Case 120/73 Lorenz v Germany [1973] ECR
1471; see also the Commission’s notices in OJ C 252, 30.9.1980, p. 2 and OJ C 318, 24.11.1983, p. 3 and its letter reference
SG(81) 12740 of 2.10.1981.

(*°) See Commission letter reference SG(81) 12740 of 2.10.1981 and its notice in OJ C 318, 24.11.1983, p. 3. The 30-day time
limit also applies to notifiable individual awards in industries subject to specific aid codes or frameworks (see note 6).
However, in the non-ECSC steel processing industry, the Commission undertakes to deal with all individual cases within 30
working days (paragraph 4.2. of code), while in shipbuilding it does so only for aid awards under Article 4(5) of the directive.

(*') See Commission notice on cumulation, OJ C 3, 5.1.1985, p. 2.

(**) See notice in OJ C 213, 19.8.1992, p. 10. The accelerated procedure is not applicable to new SME schemes in agriculture and
fisheries or other sectors with special rules, namely transport, coal. steel, shipbuilding, man-made fibres and the motor industry.

(**) Ibid., and note 11. If the Directorate-General concerned considers that the case does not fulfil the conditions for accelerated
clearance, it informs the Member State that the case will be dealt with under the ordinary procedure, sending a copy of the
letter to the Secretariat-General.

(**) For example, it advises Member States whether proposed government capital injections involve aid and therefore need to be
notified within 15 working days: paragraph 4.4 of the 1984 notice, see note 9.
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2.3. Procedure

33. The Commission can decide to raise no objection to aid notified to it without opening Article
93(2) proceedings (*%). The decision can be on the grounds that the measure does not involve aid
under Article 92(1), that the aid is covered by an authorised scheme or that it is eligible for exemption
under Article 92(2) or (3).

34. Before taking a decision to clear aid without opening Article 93(2) proceedings, the Commission
is under no obligation to inform the other Member States and interested parties (>¢).

35. The decisions are communicated to the Member State by letter.

36. Like all decisions they must meet the requirements of adequate reasoning laid down in Article
190 (*"). To inform the other Member States and interested third parties, the Commission publishes
a notice on the decision in the Official Journal of the European Communities (*®). The description of
the case given in the notice varies in length according to the nature and importance of the case. It
usually takes the form of a list of standard items of information (*°). No notices are at present
published on cases cleared by accelerated procedure (*°).

(*%) A decision to approve notified aid without opening proceedings may not impose conditions: see note 42.

(*%) See Case C-225/91, Matra v Commission [1993] ECR [-3203, 1-3254-3255 and 1-3263 (paragraphs 16 and 52-54).

(*") See paragraph 51.

(**) See Section 7.

(**) See Commission letter to Member States of 11.10.1990, reference SG(90) D/28091. The notices are in fact published in the
‘C’ series of the Official Journal of the European Communities. Interested parties contemplating an appeal can obtain further
information from the Commission on request, but normally not more than the letter to the Member State announcing the
decision. See Case 236/86, Dillinger Hiitrenwerke v Commission [1988] ECR 3761, 3784 (paragraph 14), and C-180/88,
Wirtschaftsvereinigung Eisen- und Stahlindustrie v Commission [1990] ECR 1-4413, 1-4440-4441 (paragraphs 22-24).

(*°) See letter referred to in note 39 and notice on accelerated clearance of SME aid schemes and of amendments of existing
schemes, OJ C 213, 19.8.1992. p. 10.
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3. Formal investigation procedure under Article 93(2)

3.1. Treaty provisions

37. Article 93(2) states: ‘If, after giving notice to the parties concerned to submit their comments, the
Commission finds that aid granted by a State or through State resources is not compatible with the
common market having regard to Article 92, or that such aid is being misused, it shall decide that the
State concerned shall abolish or alter such aid within a period of time to be determined by the
Commission’.

3.2. Cases in which the Commission must open an investigation

38. The Commission is obliged to open the procedure provided for in Article 93(2) whenever it has
serious difficulty in determining the compatibility of aid with the common market (*') or considers
that the aid can be authorised but conditions must be imposed (**). The procedure is applicable in all
types of cases, whether of notified, unnotified, or existing aid, although in the latter case it must be
preceded by the proposal of ‘appropriate measures’ under Article 93(1) (#?). The Commission must
also open Article 93(2) proceedings if it finds that authorised aid is being misused, or further aid
granted, in disregard of the terms of the authorisation (**).

39. The decision to open proceedings is without prejudice to the final decision, which may still be to
find that the aid is compatible with the common market. The purpose of Article 93(2) proceedings is
to ensure a comprehensive examination of the case by exploring doubtful matters further with the
Member State concerned and by hearing the views of interested parties (+°).

40. With certain agricultural aid the Commission cannot open Article 93(2) proceedings even when it
considers that the aid is incompatible with the common market, but can only make recommendations (*°).

3.3. Conduct of Article 93(2) proceedings

41. The Member State concerned is informed of the commencement of proceedings by letter. The
other Member States and interested parties are informed by notice in the Official Journal of the
European Communities.

(41

Case 84/82 Germany v Commission [1984] ECR 1451, 1488 (paragraphs 12-19); Case C-198/91 William Cook v Commission

[1993] ECR 1-2487,1-2529-2531 (paragraphs 29-31); Case C-225/91 Matra v Commission [1993] ECR [-3203,1-3258-3259

(paragraphs 33-39).

(*?) The need for conditions, i.e., restrictions on the type, amounts, beneficiaries, purposes or duration of aid that were not

provided for in the notification and are not generally applicable, implies doubt that otherwise competition might be unduly

distorted and points to the need for a fuller investigation. The Commission is willing to advise Member States when aid

proposals are unlikely to be authorisable and for this purpose encourages contacts before notification. These often lead to

proposals being altered to make them eligible for authorisation, thus avoiding a formal enquiry. See also note 8.

See paragraphs 77-79 and Case C-312/90 Spain v Commission [1992] ECR I-4117; and Case C-47/91 Italy v Commission

[1992] ECR 1-4145.

(**) In the former case it may also refer the matter directly to the Court of Justice: Case C-294/90 British Aerospace and Rover
Group v Commission [1992) ECR 1-493, 1-522 (paragraphs 11-13).

(**) Case 84/82 Germany v Commission [1984] ECR 1451, 1488-1489 (paragraph 13); Case C-294/90 British Aerospace and
Rover Group v Commission [1992] ECR 1-493, 1-521-522 (paragraphs 7-14).

(*¢) Under Article 4 of Council Regulation No 26/62, (OJ 30. 20.4.1962, p. 993), only Article 93(1) and the first sentence of

Article 93(3) apply to aid granted for certain agricultural products to which the Council has not yet made all the provisions

of Articles 92 and 93 applicable under Article 42 of the EC Treaty. A similar situation obtains under Council Regulation

706/73/EEC (OJ L 68, 15.3.1973, p. 1) for trade in agricultural products with the Channel Islands and the Isle of Man.

&
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42. The Commission aims to close the proceedings within six months of their being commenced and
for this purpose has laid down target dates for completing the various stages (+7).

3.3.1. Contacts with Member States

43. The letter serving notice of proceedings states the reasons for the Commission’s objections to the
aid and invites the Member State to answer these objections within a stated period, usually one
month (*8). The letter reminds the Member State of the ban on putting the aid into effect before the
Commission has authorised it (+°).

44. If the Member State wishes to make oral submissions to the Commission, the meetings for this
purpose should be held within three months of the service of notice of proceedings. Written
confirmation of information supplied at such meetings, and any additional information or
consequent amendments of the aid proposals, should be in the Commission’s possession within
four months (5°).

45. The Commission must give the Member State an opportunity to reply to comments and
allegations made by other Member States and third parties in response to the public notice it places
in the Official Journal of the European Communities. For this purpose the Directorate-General
responsible sends the Member State a letter enclosing the submissions it has received. Member States
are well advised to react to submissions as soon as possible, as the Commission is otherwise free to
take the submissions into account in its decision without hearing the Member State’s response to
them (*'). Usually, the Commission asks for the Member State’s reaction within 15 days.

3.3.2. Comments of other Member States and interested parties

46. The notice to other Member States and interested parties gives them one month from the date of
publication to comment. The notice reproduces the letter that the Commission has sent to the Member
State concerned, informing it of the opening of proceedings, with any commercially sensitive
information deleted (*2).

47. The rights of third parties in the Article 93(2) procedure flow from the requirement to give ‘notice
to the parties concerned to submit their comments’. The ‘parties concerned’, are not only the firm or
firms receiving aid but also firms, individuals or associations whose interests might be affected by
the grant of the aid, in particular competing firms and trade associations (**). The Court of Justice has
held that a public notice is an appropriate means of informing all the parties concerned and that
Article 93(2) does not require individual notice to be given to particular persons (>4).

48. In the notice, the Commission states its objections to the aid (*%).

(*7) Letter reference SG(87) D/5540 of 30.4.1987.

(**) Ibid.

(**) If necessary, the Commission can issue an injunction to this effect: Case C-301/87 France v Commission [1990] ECR 1-307,
I-356 (paragraph 20).

(%) Letter reference SG(87) D/5540 of 30.4.1987.

(') See paragraph 50.

(52) Commission letter of 27.6.1989, reference SG(89) D/8546.

(°%) Case 323/82 Intermills v Commission [1984} ECR 3809, 3826-3827 (paragraph 16).

(**) Ibid., 3827 (paragraph 17). However, if there is only one beneficiary, notice should be given direct. See also Case C-102/92
Ferriere Acciaierie Sarde v Commission [1993] ECR 1-801, 1-806-807 (paragraphs 17-18).

(*%) Case 323/82 Intermills v Commission [1984) ECR 3809, 3827-3828 (paragraph 21).
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3.4. Final decision

49. Unless the aid proposal is withdrawn, the Commission can take either a ‘positive’ decision on the
aid, as in cases where no Article 93(2) proceedings are opened — i.e., it can find that the measure does
not involve aid under Article 92(1) or that it is eligible for exemption under Article 92(2) or (3) — or
it can take a ‘negative’ decision. A negative decision states that the Member State may not grant the
aid (*¢). A decision can be partly positive and partly negative. Positive decisions taken after Article
93(2) proceedings may impose conditions, i.e. restrictions on the type, amounts, beneficiaries,
purposes or duration of the aid that were not provided for in the original aid proposal and are not
generally applicable.

50. If the Member State fails to take its opportunity to reply to the opening of proceedings, the
Commission is entitled to take a decision on the basis of the information available to it without having
heard any counter-argument from the Member State (*7). However, if it does not have sufficient
information, it must first issue an injunction to the Member State ordering it to supply the missing
information (°®).

51. The operative part of a decision has to specify the action the decision requires from the Member
State and any other obligations and conditions imposed on it (°°). Article 93(2) also requires the
Commission to set a time limit by which the Member State must carry out the action required. The
time limit varies with the circumstances, but is usually one or two months (°°). Furthermore, Article
190 of the EC Treaty requires that the decision must clearly state the facts and legal considerations
on which it is based, so that the parties are aware of them and the Court of Justice can exercise its
powers of review (°').

52. The Secretariat-General informs the Permanent Representation of the Member State concerned
of the decision in a brief letter as soon as the decision is taken (2).

53. In accordance with Article 191 of the Treaty, the Commission serves on the Member State
concerned the full text of negative or partly negative decisions and decisions laying down conditions
and informs the Member State of positive decisions by letter. The full text of a negative, partly
negative or conditional decision is published in the ‘L’ series of the Official Journal. In the case of a
positive decision, a notice reproducing the letter informing the Member State of the decision is
published in the ‘C’ series of the Official Journal (°%).

(*%) In unnotified aid cases, negative decisions can order the recovery of aid already paid: see Section 4.

(°7) See Case C-142/87 Belgium v Commission [1990] ECR 1-959, 1010 (paragraph 18); Case C-301/87 France v Commission
(Boussac) [1990] ECR 1-307, 357 (paragraph 22); Case 102/87 France v Commission [1988] ECR 4067, 4089 (paragraph
27). Case 40/85 Belgium v Commission [1986] ECR 2321, 2346-2347 (paragraphs 20 and 22); Case 234/84 Belgium v
Commission [1986] ECR 2263, 2286-2288 (paragraphs 16, 17 and 22) and Commission letters reference SG(91) D/4577 of
4.3.1991 and SG(87) D/5542 of 30.4.1987.

(°®) See Case C-324/90 and C-342/90 Germany and Pleuger Worthington v Commission, [1994] ECR I-1173. See also note 49
and paragraphs 61-64.

(*°) Case 70/72 Commission v Germany [1973] ECR 813, 832 (paragraph 23); Cases 67, 68 and 70/85 Van der Kooy v
Commission [1988] ECR 219, 277-278 (paragraphs 62-67); and Case 213/85 Commission v Netherlands [1988] ECR 281,
299-300, 302 (paragraphs 19 and 29-30).

(%) Obligations to submit restructuring plans may allow up to six months.

(°") Cases 67, 68 and 70/85 Van der Kooy v Commission [1988] ECR 219, 278-279 (paragraphs 69-76); Cases 296 and 318/82,
Netherlands and Leeuwarder Papierwarenfabriek v Commission [1985] ECR 809, 823-825 (paragraphs 19 and 22-27); Case
248/84 Germany v Commission [1987} ECR 4013, 4041-4042 (paragraphs 18 and 21-22); Case 323/82 Intermills v
Commission [1984] ECR 3809, 3828 and 3831-3832 (paragraphs 23 and 35-39); Cases 62 and 72/87 Exécutif régional wallon
v Commission [1988] ECR 1573, 1595 (paragraphs 24 and following); Case C-142/87 Belgium v Commission [1990] ECR
1-959, 1015 (paragraph 40); and Case C-364/90 Italy v Commission [1993] ECR 1-2097, 1-2130 (paragraphs 44-45).

(°*) Commission letter to Member States of 27.6.1989, reference SG(59) D/8546.

(¢*) Ibid. See also C-102/92 Ferriere Acciaierie Sarde v Commission [1993} ECR 1-801.
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3.5. Failure of Member State to comply

54. If the Member State concerned fails to conform to the decision, or to comply with any conditions
that have been imposed, within the period laid down, the Commission may refer the matter directly
to the Court in accordance with the second subparagraph of Article 93(2), applying if appropriate for
interim measures under Article 186 of the EC Treaty.
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4. Unnotified aid cases

4.1. Notion of unnotified aid

55. The notion of ‘unnotified aid’ covers aid provided or committed without notification for whatever
reason (including doubt as to the aid character) and aid that has already been ‘put into effect’ when
it is notified or is ‘put into effect’ after being notified but before the Commission reached a
decision (**). Aid granted before authorisation is illegal.

4.2. Procedure in unnotified aid cases

56. The procedure leading up to decisions in unnotified aid cases and the content of decisions is the
same as with notifications (see Sections 2 and 3 above), except in the following respects which are
a consequence of the illegality of such aid and the possible damage to competitors.

57. Firstly, the Commission has a power of injunction to prevent or stop the payment of aid pending
the conclusion of Article 93(2) proceedings and to order the Member State to supply full particulars
of suspected illegal aid. Secondly, if the Commission finds that the aid was ineligible for exemption,
it orders the Member State to recover the aid, with interest, from the recipient. In the case of
agricultural products, the Commission can refuse to charge to the Community budget expenditure
which has been artificially increased by national aid measures (°*). Third, if a Member State were
found to be regularly violating its notification obligations, the Commission could commence
infringement proceedings against it under Article 169 of the EC Treaty (°®). The Commission often
learns of illegal aid from complaints from third parties (7).

58. The Commission has issued notices and has written to Member States warning them and the
potential recipients of illegal aid of such consequences (°*).

4.2.1. Request for information

59. In cases where the supposed aid has not been notified, the Commission first requests the Member
States concerned to supply full details of the aid within 15 working days. If there is no answer or the
answer is incomplete, the Member State is again asked to give detailed information within another
15 working days (*°). If this still fails to elicit the required information, the Commission issues an
injunction (see next section).

(**) See paragraph 27 for the interpretation of “put into effect’.

(°%) See notice in OJ C 318, 24.11.1983, p. 3.

(**) See notice in OJ C 252, 30.9.1980, p. 2. Note also the possibility now in Article 171 of the EC Treaty to fine Member States
for breaches of Community law.

(°7) See paragraphs 85-86. Third parties, especially competitors injured or threatened with injury through illegal aid, can also take
action before national courts. The prohibition, against granting aid without authorisation by the Commission is absolute and
categorical and, as such, is a directly effective law which can be enforced in national courts: see Case 120/73 Lorenz v Germany
[1973] ECR 1471, 1483 (paragraphs 8-9); Case C-354/90 Fédération nationale du commerce extérieur des produits alimentaires
France, [1991] ECR 1-5505, 1-5527-5528 (paragraphs 11-14). Consequently, third parties may be able to obtain an injunction
from a national court or a judgment that the decision of the public authorities granting the aid was illegal and unenforceable.

(°*) See notices on unnotified aid in OJ C 318, 24.11.1983, p. 3 and OJ C 252, 30.9.1980, p. 2 and letters of 4.3.1991, reference
SG(91) D/4577, and 27.9.1991, reference SG(91) D/17956.

(°®) See letters reference SG(91) D/4574 of 4.3.1991 and SG(91) D/17956 of 27.9.1991. The reference in the March 1991 letter
to a 30-day time-limit for replying to requests for information has combined the two 15-day periods into one. A list of
standard items of information required on unnotified aid to individual firms is given in an annex to the letter of September
1991. The move to tighten up procedures on unnotified aid was prompted by the Court’s Boussac judgment, Case C-301/87
France v Commission [1990] ECR 1-307.
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60. If the Commission requires further information about aid that has been put into effect before
notification, it will ask the Member State to supply the information within 20 working days, the same
as the usual period allowed for supplying additional information in notified aid cases (see paragraph
24 above). A reminder will be sent if necessary.

4.2.2. Injunction ( ‘interim measures’)

61. The Commission has the power to issue an injunction ordering the Member State to suspend
payment of the aid pending the outcome of the investigation and/or to supply information needed for
the Commission to take a decision on the case, which has not been forthcoming despite requests (7°).

62. Before issuing the injunction, the Commission must give the Member State concerned an
opportunity to submit its comments ("'). It will normally already have opened proceedings against
the Member States under Article 93(2) or will do so at the same time (see below).

63. If the Member State fails to suspend payment of the aid, the Commission is entitled, while
carrying out the examination on the substance of the matter, to bring the matter directly before the
Court and apply for a declaration that such payment amounts to an infringement of the Treaty and/or
for an injunction (72).

64. The Commission may also use its powers of injunction to order the disclosure of information
about aid awards which the Member State maintains are within the terms of an approved aid scheme.
If the Commission has doubts, it must ascertain the true facts, if necessary by means of an injunction.
Only when it has done so and either is certain that the aid is not covered by the previous aid scheme
authorisation or still has serious doubts, can it order aid payments to be suspended ().

4.2.3. Decision to authorise the aid or to open proceedings under Article 93(2)(7*)

65. As in cases of notified aid (see paragraph 33 above), the Commission may decide to raise no
objection to the aid on the ground that the measure does not involve aid under Article 92(1), that the
aid is covered by an authorised scheme or that it is eligible for exemption under Article 92(2) or (3).

66. On the other hand, if the Member State fails to supply sufficient — or any — information within
the 30 working days allowed, the Commission opens proceedings under Article 93(2) immediately
and may also issue an injunction.

67. In unnotified aid cases, the Commission is not subject to any binding time-limit for making its
determination on whether to raise no objection to the aid or to open Article 93(2) proceedings, but it
endeavours to do so within two months of receiving complete information, as in notified cases.

68. If it opens proceedings, in the letter announcing that it has done so the Commission asks the
Member State to confirm within 10 working days that any ongoing aid payments are being
suspended, failing which an injunction may be issued.

(") See Case C-301/87 France v Commission [1990] ECR 1-307, 1-356 (paragraphs 18-20); Case C-142/87; Belgium v
Commission [1990] ECR 1-959, 1-1009-1010 (paragraphs 15-18); Cases C-324/90 and C-342/90 Germany and Pleuger
Worthington v Commission [1994] ECR 1-1173; see also paragraph 43.

(') Boussac judgment, I-356 (paragraph 19).

(") TIbid., I-357 (paragraph 23). See also Cases 31/77R and 53/77R Commission v-United Kingdom [1977] ECR 921.

() ECIJ. 5.10.1994, Case C-47/91 Italy v Commission [1992] ECR I-4145, paragraphs 33-35.

("*) Despite the wording of Article 93(3), Article 93(2) proceedings obviously can be opened in unnotified aid cases just as in
notified ones. Therefore, the sanction of a prohibition order at the end of Article 93(2) proceedings is available when a
Member State fails to notify aid, just as when it has notified the aid. See paragraph 38.
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69. If the Member State fails to reply to the opening of proceedings, and to an injunction ordering it
to supply the information the Commission needs to take a decision, the Commission can take a
decision on the basis of the information available, including that which it may have received form
third parties in response to the public notice and which it has communicated to the Member State (7).

4.2.4. Recovery orders

70. In negative decisions on cases of unnotified aid, the Commission requires the Member State to
reclaim the aid from the recipient (’%), except in duly justified exceptional cases (77).

71. The recovery is to be effected in accordance with national law. However, national law cannot be
invoked to frustrate recovery or render it practically impossible (7#). Nor can the recipients normally
invoke legitimate expectations, because they have a duty of care before receiving aid to ensure that
itis granted lawfully ("°), or a Member State refuse to recover the aid on the grounds of the supposed
legitimate expectations of the aid recipients (*°). The Commission monitors the recovery of the aid.
If the Member State has difficulties in doing so, it must cooperate with the Commission in finding
ways of overcoming the difficulties (3').

72. The decision will normally require interest to be charged from the date the unlawful aid was
awarded until it is recovered (®2).

("®) See Case C-324/90 and C-342/90 Germany and Pleuger Worthington v Commission [1994] ECR 1-1173, and paragraph 45.
Member States are under a duty to cooperate with the Commission: see C-364/90 Iraly v Commission [1993] ECR 1-2097,
1-2125 and 2128 (paragraphs 20-22 and 33-35).

(") First stated in Case 70/72 Commission v Germany [1973] ECR 813, 828-829 (paragraphs 10-13); see also Case C-142/87
Belgium v Commission [1990] ECR 1-959, 1020 (paragraphs 65-66); ECJ, 2.2.1989, Case 94/87 Commission v Germany
[1989] ECR 175; ECIJ, 24.2.1987, Case 310/85 Deufil v Commission [1987] ECR 901, 927 (paragraph 24); and the many
judgments upholding decisions containing recovery orders, for example, Case 40/85 Belgium v Commission [1986] ECR
2321; Case 234/84 Belgium v Commission [1986] ECR 2263; Case C-183/91 Commission v Greece [1993] ECR I-3131,
1-3150 (paragraph 16).

(") See, for example, Commission Decision of 25.7.1990, IOR [1992] OJ L 183, 3.7.1992, p. 30.

("®) See Case C-5/89 Commission v Germany [1990] ECR 1-3437; Case C-142/87 Belgium v Commission [1990] ECR 1-959,
1018-1020 (paragraphs 58-63); Case C-74/89 Commission v Belgium [1990] ECR 1-491; Case 94/87 Commission v Germany
[1989] ECR 175; Case C-183/91 Commission v Greece [1993] ECR I-3131, 1-3150-3151 (paragraphs 18-19).

(7®) Case C-5/89 Commission v Germany [1990] ECR 1-3437, 1-3457-3458 (paragraphs 14-17); Case C-102/92 Ferriere
Acciaierie Sarde v Commission [1993] ECR 1-801, 1-806 (paragraph 13). See however, Case 223/85, RSV v Commission
[1987] ECR 4617, 4659 (paragraph 17).

(®) Case C-5/89 Commission v Germany, ibid; Case C-183/91 Commission v Greece [1993] ECR 1-3131, 1-3150-3151
(paragraph 18).

(®') Case C-183/91 Commission v Greece [1993] ECR 1-3131, I-3151 (paragraph 19).

(*2) See letter on unnotified aid SG(91) D/4577 of 4.3.1991.
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5. Monitoring of ‘existing aid’ under Article 93(1),
review of general policy and reporting requirements

5.1. Notion of ‘existing aid’

73. Existing aid within the meaning of Article 93(1) includes:

(1) old or ‘pre-accession’ aid, i.e. aid schemes in operation or aid committed, or in the process of
being granted before the entry into force of the EEC Treaty (1 January 1958, the relevant date
of accession in the case of Member States which joined the Community later, or 1 January 1994
in the case of the EFTA States signatories of the EEA Agreement) which has never been
formally investigated and authorised by the Commission;

(ii) authorised aid, i.e. aid schemes or ongoing provisions of aid that have been authorised by the
Commission after notification, or after being put into effect without notification (*3);

and

(iii) aid authorised by default, i.e. legally granted after the Commission has failed to make a
determination within the two-month period allowed for examining a notification (**) and the
Member State has given the Commission notice that it is going ahead, without any reaction from
the latter (%%).

5.2. Purpose of the ‘existing aid’ procedure

74. The purpose of the ‘existing aid’ procedure is to provide a means of dealing with all three
categories of existing aid. Article 93(1) is designed to enable the Commission to secure the abolition
or adaptation of old or pre-accession aid that is incompatible with the common market (*%) and to
review aid schemes or provisions which were authorised in the past but which may no longer be
compatible with the common market under the conditions currently prevailing (*7). The procedure is
applied not only to review individual Member State’s aid schemes, but also when the Commission
wishes to obtain changes to existing aid schemes, for example, as regards particular sectors or
particular purposes, in all Member States at once (*%).

5.3. Treaty provisions

75. Article 93(1) states: ‘The Commission shall, in cooperation with Member States, keep under
constant review all systems of aid existing in those States. It shall propose to the latter any appropriate
measures required by the progressive development or by the functioning of the common market’.

(8%) Case 84/82 Germany v Commission [1984] ECR 1451, 1488 (paragraph 12); Cases 166 and 220/86 Irish Cement v
Commission [1988] ECR 6473; Case C-47/91 Italy v Commission [1992) ECR 1-4145; Case C-47/91 Italy v Commission,
[1994] ECR 1-4635.

(®*) See paragraphs 30-32 above.

(%) Case 120/73 Lorenz v Germany [1973] ECR 1471, 1481 (paragraph 4); Case 171/83R Commission v France [1983] ECR
2621, 2628 (paragraphs 13-15); Case 84/82 Germany v Commission [1984] ECR 1451, 1488 (paragraph 11); Case C-312/90
Spain v Commission [1992] ECR I-4117, 1-4139 and I-4142 (paragraphs 8 and 18-19). The Commission understands the
case-law to mean that after receiving notice from the Member State that it intends to implement the proposal, the Commission
may still, within a reasonably short period (say, two weeks), take a decision to open the Article 93(2) procedure.

(*¢) See Case 6/64 Costa v ENEL [1964] ECR 585, 595-596.

(*") See Twentieth Report on Competition Policy (1990), point 171, and Twenty-first Report on Competition Policy (1991), points
240-241.

(**) See paragraphs 82-84.
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76. This provision places obligations both on the Commission and on the Member State concerned.
The Commission must keep under constant review, in cooperation with the Member States
concerned, all systems of aid existing in the Member States and must propose to the latter any
appropriate measures required by the progressive development or by the functioning of the common
market. Member States have a duty to cooperate with the Commission.

5.4. Procedure

5.4.1. Initiation of review

77. Whenever the Commission believes that an existing aid scheme may be harming the functioning
or development of the common market, it begins a review normally by writing for information to the
Member State concerned. The initiation of a review does not require operation of the aid scheme to
be suspended.

78. The Member State is under an obligation to provide the information required by the Commission.
To enable the review to be carried out with the necessary dispatch, the Commission may set time
limits for supplying information similar to those in notified aid cases, as described in paragraph 24
above.

5.4.2. Proposal of ‘appropriate measures’

79. Having considered the existing aid scheme in the light of the information supplied by the Member
State, the Commission may decide that no change in the scheme is necessary and close the file on the
case, or it may propose whatever changes may appear appropriate to bring the scheme into line with
current requirements. The proposal of ‘appropriate measures’ is communicated to the Member State
by letter. The appropriate measures may include a recommendation to abolish the scheme. The
Commission must give reasons for the measures it proposes (*°). If the Member State agrees to make
the changes recommended, the Commission closes the case.

5.4.3. Article 93(2) proceedings if Member State refuses

80. If, on the other hand, the Member State declines to carry out the appropriate measures proposed
and the Commission, having heard its arguments, still considers that they are necessary, the
Commission may only require the Member State to comply through the Article 93(2) procedure. The
decision requiring the changes is not retroactive and must allow the Member State a reasonable period
to comply (°°).

5.5. General reviews of existing aid schemes concerning particular sectors
or for particular purposes

81. As well as for reviewing individual Member State’s aid schemes, the Commission also uses the
Article 93(1) procedure to secure changes to existing aid schemes in all the Member States at once.
For example, if the Commission sees a need to tighten up the control of aid to particular sectors, and
for this purpose requires individual notification of aid awards to firms in the sectors even when the

(*) See Case 78/76 Steinike & Weinlig v Germany [1977] ECR 3595, 609 (paragraph 9).
(°* See Case 173/73 Italy v Commission [1974] ECR 709, 716-717 (paragraphs 5-7).
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aid is granted under existing general or regional schemes, it is more convenient to introduce such
changes erga omnes than by reviewing each existing scheme individually (°'). As when reviewing
individual schemes, the Commission recommends the proposed changes to Member States as
appropriate measures. If they give their consent, the new rules become binding on them. If a Member
State declines, the Commission may take a decision under the Article 93(2) procedure, making the
rules binding on the country concerned (°).

82. The Commission also carries out general reviews of policy on aid for particular purposes and
announces new or codified rules on such aid without seeking immediate across-the-board changes in
existing schemes to comply with the new rules but instead allowing a certain period of time for
adjustment. In such cases, the Commission applies the rules to new or amended schemes as and when
they are notified and at the same time reviews individually under Article 93(1) any existing schemes
not renotified within a certain period. For such rules, the Commission does not ask for the Member
States’ consent under Article 93(1) as the introduction of the rules does not of itself involve changes
to existing schemes, but they are applied to each scheme individually afterwards (°*).

83. To discuss proposed new aid rules or codifications and other aid issues, the Commission holds at
least twice-yearly multilateral meetings with Member States’ aid experts (°*).

5.6. Member States’ reporting requirements

84. To be able to monitor existing aid schemes the Commission requires Member States to supply it
with annual reports. For the major schemes detailed reports are required, for the less important
schemes the reports may be in abridged form, while only summary reports are to be supplied for
schemes treated by accelerated procedure or with an annual budget of under ECU 5 million.
Checklists of the various items of information to be included in each type of report — covering the
amounts of aid awarded, the number, size, sector and location of firms receiving the aid, etc. — are
laid down (°*). Reports are also sometimes required on individual aid awards, for example in
connection with the execution of an investment project or restructuring plan. Decisions ordering the
recovery of aid ask for a report within a certain period, often two months, on the arrangements made
for reclaiming the money. Special reporting requirements are imposed in some aid frameworks for
particular industries (°¢). In relation to agricultural products, reports are only requested on a
case-by-case basis as necessary.

(°") See the motor industry and synthetic fibres aid codes which were applied to aid under authorised regional schemes. See Case
C-47/91 Italy v Commission [1992] ECR 1-4145; Twentieth Report on Competition Policy, point 249; Case C-313/90, CIRFS
v Commission [1993] ECR I-1125, I-1186 (paragraphs 34-36).

(°2) See, for example Nineteenth Report on Competition Policy, point 127; Twentieth Report on Competition Policy, point 249.

(*) See, for example R&D aid framework (OJ C 86, 11.4.1986, p. 2), SME aid guidelines (OJ C 213, 19.8.1992, p. 2),
environmental aid guidelines (OJ C 72, 10.9.1994, p. 3), and rescue and restructuring aid guidelines (OJ C 368, 23.12.1994,
p. 12).

(°*) See Twentieth Report on Competition Policy, point 170.

(%) See notice on standardised notifications and reports, letter to Member States SG(94) D/2472-2494 of 22.2.1994.

(°*) Namely, motor industry (OJ C 123, 18.5.1990, p. 3. paragraphs 2.2, 2.3 and Annex II), shipbuilding (OJ L. 380, 31.12.1990,
p. 27, Article 12 and Annex), and non-ECSC steel processing (OJ C 320, 13.12.1988, p. 3, paragraph 4.1).
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6. Complaints

6.1. Importance and status

85. Third parties writing to the Commission are an important source of information about State aid,
as are press reports. Such information can lead to the detection of unnotified aid and of abuses of aid
that have been authorised. However, by no means do all such allegations turn out to be accurate or,
even if accurate, actionable by the Commission. If the measure complained of lacks the features of
State aid for the purposes of Article 92(1), then the Commission cannot take any action under this
provision. In other cases the Commission finds that the aid complained of has already been authorised
and that the relevant limits have been observed (°7).

86. The types of third parties supplying information to the Commission range from private
individuals complaining about the waste of taxpayers’ money to competitors of the firms allegedly
receiving aid. Nevertheless, the Commission examines, and replies to, all complaints (°®). If it takes
a decision on the aid complained of, it sends the complainant a copy of its letter to the Member State
announcing the decision.

6.2. Procedure

87. Complaints need not be in any particular form and can be lodgéd by the individuals or firms
concerned or their lawyers, or, for example, through their parliamentary representatives, governments
or trade associations. Complaints may be addressed to the Commission in Brussels or to one of its
offices in a Member State. An acknowledgement of receipt is sent to the complainant.

88. Unless the complaint clearly lacks foundation, the examining department will write to the
Member State concerned for information to verify or refute the allegations. It may also ask the
complainant to elaborate on the allegations or to supply further evidence. The Commission keeps the
name of the complainant or informant secret unless the latter agrees to their identity being disclosed,
and will not divulge to either party information for which the other party claims confidentiality.
However, the Member State must be given an opportunity to defend itself against any allegation or
piece of evidence which the Commission wishes to use (°°). If the allegations of unnotified aid or
abuse of an aid scheme are found to be proven or at least plausible, the examining department will
have the case registered as unnotified aid and thereafter will follow the usual procedure ('°°). This
will also be done if no satisfactory reply is received. The complainant will be informed that an
unnotified aid case has been opened and will also be advised if the case is later closed.

(°7y See Cases 166 and 220/86 Irish Cement v Commission [1988] ECR 6473.

(°*) See Commission notice OJ C 26, 1.2.1989, p. 7.

(°?) See, for example, Hoffiman-La Roche v Commission [1979] ECR 461, 512 (paragraph 11).
(%) See Section 4.
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7. Publication of decisions

7.1. Treaty requirements

89. Article 191 of the EC Treaty provides that decisions of the EC institutions shall be served on their
addressees. Article 93(2) of the Treaty also requires the Commission to give interested parties notice
of the opening of proceedings. In fact, the Commission publicises its State aid decisions more widely
than the Treaty requires. As well as making it easier for interested parties to seek judicial review of
final decisions, wider publicity improves the transparency of its policy and fosters voluntary
compliance by Member States.

7.2. Practice

90. Member States other than the Member State granting the aid, interested parties and the general
public are informed of decisions as follows:

(a) when a case is cleared without opening proceedings under Article 93(2), by a short notice in the
form of a list of standard items of information ('°'). The only exceptions from this practice of
systematically publishing announcements of such decisions are cases cleared by accelerated
procedure;

(b) when Article 93(2) proceedings are opened, by a notice in the ‘C’ series of the Official Journal,
which reproduces the letter the Commission has sent to the Member State concerned (1°2);

(c) on final positive decisions taken after Article 93(2) proceedings, also by a notice in the ‘C’ series
of the Official Journal reproducing the letter to the Member State (1°%);

(d) on final negative decisions or positive decisions imposing conditions taken after Article 93(2)
proceedings, by publication of the full text of the decision in the ‘L’ series of the Official
Journal (*°4).

91. A press notice is issued, usually on the day the decision is taken, on virtually all decisions in State
aid cases except minor ones. In addition, the more important decisions are reported in the Commission’s
monthly Bulletin and Annual Reports on Competition Policy.

92. As required by Article 214 of the EC Treaty all published information on State aid cases omits
material of a kind covered by the obligation of professional secrecy. This does not include the identity
of the aid recipients. When in doubt, the Commission clears intended publications with the Member
State concerned beforehand in order to remove any commercially-sensitive material (*°°).

('°') See paragraph 36.

('92) See paragraph 45.

('%%) See paragraph 53.

('%4) Ibid.

(') See Case 145/84 Netherlands and Leeuwarder Papierwarenfabriek v Commission {1985] ECR 809, 823 (paragraph 18).
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ANNEX ]

ADMINISTRATIVE ARRANGEMENTS IN THE COMMISSION
AND COUNTING OF TIME LIMITS

Administrative arrangements

Several departments in the Commission handle State aid cases. The Directorates-General for
Agriculture (DG VI), Transport (DG VII) and Fisheries (DG XIV) are in charge of cases in their
particular fields and the Directorate-General for Energy (DG X VII) handles aid to the coal industry.
In other cases the lead department is the Directorate-General for Competition (DG IV).

The Secretariat-General of the Commission is responsible for allocating notified cases between
departments, supervising and coordinating decision-making, service of decisions on the Member
State, and publication of decisions in the Official Journal of the European Communities. The
Secretariat-General keeps a central register of all pending State aid cases. Cases are classified into
notified (N), unnotified (NN), existing aid (E) and cases in which formal investigation proceedings
have been opened (C). The case number consists of one of these letters followed by the serial number
and year of registration in the relevant part of the register, for example, N 162/91, NN 5/92.

The flowchart on the following pages represents the typical paths of cases through the machinery.

Counting of time limits

Time limits are laid down for various kinds of action in State aid cases. They are expressed as a period
of months or working days. The period is started by the receipt('°®) of correspondence or the
publication of notices.

Periods expressed in months end on the same date, n months later, as that on which the
correspondence was received or the notice published. For example, the two-month deadline for
deciding on a notification received on 5 May is 5 July.

Periods expressed in working days end on the n** working day counted from the working day
following that on which the correspondence was received. Weekends and public holidays are thus
disregarded (*°7). It is the public holidays observed in Member States that count when the time limit
is for action by Member States ('°%). A list of the public holidays that are not working days for the
Commission is published each December for the following year.

(') Or dispatch if the correspondence is faxed. The Commission faxes letters that set Member States a time limit for action
starting from the date of dispatch and sends the original afterwards.

(') See Council Regulation (EEC, Euratom) No 1182/71 of 3 June 1971 determining the rules applicable to periods, dates and
time limits OJ L 124, 8.6.1971, p. 1.

('*) A maximum of five working days per week should be counted even in Member States that officially have six working days
per week.
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State aid procedures
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ANNEX 2

ARRANGEMENTS FOR COOPERATION BETWEEN THE COMMISSION
AND THE EFTA SURVEILLANCE AUTHORITY
UNDER THE EUROPEAN ECONOMIC AREA (EEA) AGREEMENT (**?)

1. Exchange of information and views on general policy issues (paragraph (a) of Protocol 27
to the EEA Agreement)

The EFTA Surveillance Authority is represented at the Commission’s multilateral meetings with observer
status, and vice versa. The Authority discusses Commission drafts of notices or recommendations on
general policy issues with its Member States at multilateral meetings or consults them in writing.
Afterwards it gives its comments and a summary of the comments of the EFTA States in a written
submission to the Commission. The Commission informs the Authority how it has taken account of such
comments.

In addition, general policy issues are discussed with the EFTA Surveillance Authority at the periodic
meetings between it and the Commission departments at various levels.

2. Notice and publication of opening of proceedings (paragraphs (c) and (e) of Protocol 27)

Decisions to open proceedings under Article 93(2) of the EC Treaty and the corresponding provisions of
the Surveillance and Court Agreement(''°) are brought to the notice of the other authority and to
interested parties in the EU and EFTA countries party to the EEA Agreement respectively. For this
purpose the Commission’s Secretariat-General sends the EFTA Surveillance Authority copies of the letter
to the Member State announcing the opening of proceedings and of the press release. The EFTA
Surveillance Authority correspondingly informs the Commission’s Secretariat-General. For proceedings
opened by the Commission a short notice referring to the full notice published in the Official Journal is
published in the EEA Supplement to the Official Journal in the languages of the EFTA country members
of the EEA that are not official EU languages. When the EFTA Surveillance Authority opens proceedings
the notice it publishes in the EEA Supplement is reproduced in full in the EU languages in an EEA section
of the Official Journal.

3. Information on and publication of final decisions (without opening proceedings or after
proceedings), injunctions and proposals of appropriate measures (paragraphs (d) and (e)
of Protocol 27)

Copies of the letter to the Member State concerned and the press release, if any, are sent by the
Commission’s Secretariat-General to the EFTA Surveillance Authority on all the types of decisions
referred to above. The EFTA Surveillance Authority does the same for its decisions.

Interested parties in the other group of countries are informed by means of notices published in an
EEA section of and the EEA Supplement to the Official Journal, as in point 2 above.

('*°) These arrangements may be changed following the accession of three of the EFTA country members of the EEA to the
European Union.

(') Article 1(2) of Protocol 3 to the Agreement between the EFTA States on the establishment of a Surveillance Authority and
a Court of Justice.
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4. Provision of information and exchanges of views at the other authority’s request on a
case-by-case basis (paragraph (f) of Protocol 27)

Such information and views are exchanged both in writing and at the periodic meetings between
Commission departments and the EFTA Surveillance Authority.

5. Complaints (Article 109(4) of the EEA Agreement)

Under Article 109(4) of the EEA Agreement, each authority must refer to the other for examination
of complaints about alleged aid in the other authority’s Member States. The authority responsible
replies to the complainant and informs the authority that has referred the complaint of the outcome
of the investigation.
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II — Communications to Member States and public notices
on procedural issues

1. Notification obligation and consequences of breach of obligation

The notification of State aid to the Commission pursuant to Article 93(3)
of the EEC (") Treaty: the failure of Member States to respect their obligations

Article 93(3) of the EEC Treaty requires that all plans to grant or alter aid by Member States shall be
notified to the Commission before they are put into effect and in sufficient time to enable the
Commission to submit its comments and, as appropriate, open the administrative procedure provided
for in Article 93(2) against the measure proposed. The opening of such a procedure has a suspensive
effect and the national measure in question cannot be put into operation unless and until the
Commission approves it.

Increasingly in the course of the last months the Commission has become concerned about the extent
to which certain Member States do not comply fully with their obligations in this respect either by
failing to notify or not notifying in due time. The Court of Justice has laid down in Case 120/73 that
Member States must allow the Commission a period of two months to conduct its evaluation of the
measure. The Commission has therefore decided to use all measures at its disposal to ensure that
Member States’ obligations under Article 93(3) are respected. To this end it has written to Member
States recalling to them their obligations and informing them of its intention to require due respect
thereof in future. The general part of the text of the letter addressed to each Member State is set out
below for general information.

On 2 October 1974, at the 306th meeting of the Council of Ministers in Luxembourg, the
governments of Member States declared that ‘the rules of the EEC Treaty regarding aid (Articles 92
and 93) shall be strictly observed both with respect to existing and future aid measures’.
Notwithstanding this declaration, the Commission has become increasingly aware of a growing
tendency, particularly marked in the case of certain Member States, not to fulfil the obligations laid
down by Article 93(3) in respect of notification of aid cases and their non-implementation during the
time allotted to the Commission to evaluate their compatibility with the Treaty.

Cases of non-notification or late notification (i.e. without giving the Commission the benefit of the
necessary period to evaluate the aid before it is wished to implement the measure) have ceased to be
isolated. Indeed the extent of the tendency towards non-notification or late notification would appear
in some cases to indicate the possible existence of a general decision not to respect the provisions in
question.

The Commission is aware that, particularly in the recent past, governments have frequently been
under extreme pressure to intervene in the normal commercial processes by means of subsidies and
that the number of cases which are subject to the notification procedure has grown as a consequence.

() 0JC252,30.9.1980, p. 2.
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However, the Treaty established these aid procedures for a well-founded reason which, in principle,
is supported by all concerned, namely that one firm’s subsidy may be the unemployment of another’s
workforce. Repeatedly in the course of its examination of aid cases the Commission is made aware
how much competitors resent the granting of subsidies to firms in other Member States. Governments
are no less critical of the subsidies granted by others.

I have therefore to inform you that the Commission considers that it is absolutely necessary to apply
the provisions of Article 93(3) to their full extent. Thus the Commission insists that plans to grant or
alter aid shall be notified in due time, i.e. at least two months or, as the case may be, 30 days before
their projected entry into force and that no payments be made in violation of the provisions of Article
93(3). Henceforth, any evidence of a tendency to systematic or flagrant violation of Member States’
obligations will be systematically pursued by virtue of Article 169 of the Treaty or other measures
envisaged therein.

Further, the Commission would recall that the Court of Justice has held that ‘for projects introducing
new aids or altering existing ones, the last sentence of Article 93(3) establishes procedural criteria
which the national court can appraise’ (see Case 77/72 Capolongo v Maya [1973] ECR 611 at
paragraph 6).
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Commission communication (*)

Article 93(3) of the EEC Treaty provides that any plans to grant or alter aid are to be notified before
implementation to the Commission in sufficient time to enable it to submit its comments and, if
necessary, initiate in respect of the proposed measure the administrative procedure provided for in
Article 93(2). Initiation of that procedure has suspensory effect and the national measure in question
may not be implemented unless and until the Commission approves it.

According to the interpretation of this provision given by the Court of Justice in its judgment of 11
December 1973 ('), the purpose is to prevent aid that is contrary to the Treaty being brought into
operation by giving the Commission a period of time for reflection and investigation, which the Court
put at two months and the Commission itself reduced to 30 working days where specific instances
were involved (this period to be regarded as the preliminary phase of the procedure), to enable it to
form an initial opinion as to the full or partial conformity of plans notified to it with the Treaty.
According to the Court this means that the prohibition contained in the last sentence of Article 93(3)
on putting proposed measures into effect until the procedure provided therein has resulted in a final
decision is operative already throughout the preliminary phase of the procedure.

As there is no provision for any exception concerning the obligation to inform the Commission ‘in
sufficient time’, Member States cannot evade this obligation, even if they consider that the measures
they plan do not have all the characteristics described in Article 92(1) or that they are compatible with
the common market within the meaning of Article 93(2). Consequently, if Member States do not
inform the Commission of their plans to grant new aid or alter existing aid, or if the notification is
late, i.e. outside the period regarded as adequate for an initial investigation, they infringe the rules of
procedures laid down in Article 93(3). They also fail to fulfil their obligation under the last sentence
of Article 93(3), as interpreted by the Court if, without notifying the Commission, they put aid into
effect, or alter aid, or if, where notification has been given, they put the proposed measure into effect
before expiry of the period allotted the Commission for reflection, or if, where the Commission has
initiated the procedure involving the two parties provided for in Article 93(2), they put the proposed
measure into effect before the final decision. In such cases the aid is illegal in relation to Community
law from the time that it comes into operation. The situation produced by such failure to fulfil
obligations is particularly serious where, by reason of their substance, the aid measures in question
are prohibited under Article 92 of the Treaty and the illegal aid has already been paid to recipients.
Here the aid has given rise to effects that are regarded as being incompatible with the common
market.

The Commission has not failed to remind Member States repeatedly of their obligations under Article
93(3), most recently in the letter it sent them on 31 July 1980, the gist of which was published in the
Official Journal of the European Communities (?). The communication published in the Official
Journal states that ‘the Commission has decided to use all measures at its disposal to ensure that
Member States’ obligations under Article 93(3) are respected’.

In spite of this formal reminder and the numerous other reminders it has had occasion to deliver in
connection with aid under examination, the Commission is obliged to note that illegal aid grants are
becoming increasingly common, i.e. aid incompatible with the common market granted without the
obligations laid down in Article 93(3) having been fulfilied. This is why the Commission has decided
to use all measures at its disposal to ensure that Member States’ obligations under Article 93(3) are

(") OJC318,24.11.1983.

(") Courtof Justice of the European Communities, 11 December 1973 Lorenz v Federal Republic of Germany Case 120/73 (1973
Court Reports, p. 1471 and following, but also Cases 121/73. 122/73 and 141/73).

(3) 0JC252,30.9.1980.
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fulfilled; this includes requiring Member States (a possibility given to it by the Court of Justice in its
judgment of 12 July 1983 in Case 70/72) to recover aid granted illegally from recipients and, in the
agricultural sector, refusing to make EAGGF advance payments or to charge expenditure relating to
national measures that directly affect Community measures to the EAGGF budget.

The Commission therefore wishes to inform potential recipients of State aid of the risk attaching to
any aid granted to them illegally, in that any recipient of an aid granted illegally, i.e. without the
Commission having reached a final decision, may have to refund the aid.

Whenever it becomes aware that aid measures have been adopted by a Member State without the
obligations under Article 93(3) having been fulfilled, the Commission will publish a specific notice
in the Official Journal warning potential aid recipients of the risk involved.

The Commission also wishes to point out that the Court stated in its judgment of 19 June 1973 in

Case 77/72 that ‘in respect of plans to grant new aids or alter existing aids, the last sentence of Article
93(3) lays down procedural criteria amenable to assessment by the national courts’.
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Commission communication (*)

In its communication of 21 December 1978 on regional aid schemes, the Commission announced its
intention of examining with experts from the Member States the question of the cumulation of
regional aid with other aid.

Having completed its examination, the Commission has reached the conclusion that significant cases
of cumulation of aid should be notified to it to enable it to control the cumulative intensity of the aid
and assess its effect on competition and trade between Member States. It therefore proposes to the
Member States, under Article 93(1) of the EEC Treaty, that they henceforth notify significant cases
of cumulation of aid in accordance with the rules set out below.

I Notification of significant cases of cumulation of aid
1. The Member States notify in advance to the Commission significant cases of cumulation of aid,
which are defined as those projects where the investment exceeds ECU 12 million or where the

cumulative intensity of the aid exceeds 25 % net grant equivalent.

2. Cumulation of aid is defined as the application of more than one aid scheme to a given investment
project.

An investment programme undertaken by a firm is defined as all investments in fixed assets (whether
or not in the same place) necessary to carry out the project.

1I. Derogations
The following cases will be exempt from notification:

1. Cases where the investment does not exceed ECU 3 million, whatever the cumulative intensity of
the aid.

2. Cases where the cumulative intensity of the aid does not exceed 10% net grant equivalent,
whatever the scale of the investment.

3. Cases where the intensity of all the aid to be granted for the investment project remains below the
ceiling for any one of the aid schemes under which aid is being awarded to the project, which ceiling
has been laid down or approved by the Commission either in a Community framework or by individual
decision.

This exemption is without prejudice to the obligation of Member States to remain within the ceiling
for each individual scheme.

The Commission will send each Member State a particular list of the schemes concerned and the
relevant ceilings.

4. The Commission may withdraw these exemptions in cases where it finds evidence of distortions
of competition.

(") 0JC3,5.1.1985.
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I Legal basis
Notification is made on the basis of Article 93(3) of the EEC Treaty. The Commission is therefore
informed in sufficient time to enable it to submit its comments before the proposed aid is put into

effect.

The Commission will make a determination on cases notified to it within a maximum of 30 working
days.

IV, Aid concerned
1. The aid to be taken into account for the purposes of the notification thresholds laid down in
Sections I and II is all aid towards expenditure on fixed assets, whatever form (for example, capital
grants, interest subsidies, tax concessions, relief of social security contributions) the aid may take.
The main types of aid schemes concerned are:
general aid
regional aid
sectoral aid
aid for small and medium-sized firms
aid for research, development and innovation
aid for energy conservation and environmental protection.
2. Where investment aid is supplemented by aid for staff training and the latter is prompted by and
thus directly linked to the investment, the two types of aid cannot be divorced in considering the
intensity of the aid. Such training aid is therefore also taken into account for the purposes of the
notification thresholds laid down in Sections I and II.
3. So that the Commission is aware of the full circumstances surrounding notified cases of cumulation
of aid, it is also informed of any aid granted to rescue a firm in difficulties or for creating jobs or for
marketing — although this aid does not count towards the notification thresholds — and of any other
financial intervention by the State or other public authorities where the intervention can be regarded

as aid or there is a presumption that it is aid.

The Commission is also informed of aid granted of the types listed in subsection I'V.1 above where
it is not directly linked to the notified investment project.

V. Technical guidelines
To facilitate the administrative work involved and ensure consistency in the calculation methods

used, the Commission will send the Member States technical guidelines explaining, among other
things, how the intensity of the various aid is to be calculated.
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VI Entry into force and special rules

The notification rules came into force on 1 March 1985. They do not apply to the products listed in
Annex II to the EEC Treaty. They are also without prejudice to the rule contained in point 12 of the
‘Principles of coordination of regional aid schemes’ (') and to the Member States’ obligations under
existing or future provisions laid down by the Commission in decisions on particular general,
regional or sectoral aid schemes to notify individual cases (?).

(') This rule concerns cases where several different types of regional aid are awarded for a given investment project.
(?) For example, all awards of aid to the steel industry (ECSC) are already notified to the Commission.
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Commission letter to Member States SG(89) D/5521 of 27 April 1989

Dear Sir

The Commission has repeatedly reminded Member States of their obligation under Article 93(3) of
the EEC Treaty to notify it in sufficient time of any plans to grant aid. In particular, it expressed its
concern at the growing tendency of Member States to fail to fulfil this obligation in its letters of 31
July 1980 (SG(80) D/9538) and 3 November 1983 (SG(83) D/13342). The gist of those letters was
published in OJ C 252 of 30 September 1980, p. 2 and OJ C 318 of 24 November 1983, p. 3
respectively. The Commission considers that a Member State has failed to fulfil its obligation to
notify it where the process of putting aid into effect has been initiated. By ‘putting into effect’ it means
not the action of granting aid to the recipient but rather the prior action of instituting or implementing
the aid at a legislative level according to the constitutional rules of the Member State concerned. Aid
is therefore deemed to have been put into effect as soon as the legislative machinery enabling it to be
granted without further formality has been set up.

The above provisions form an integral part of the EEC Treaty, which all Member States have
undertaken to respect and which they must respect in full.

The Commission for its part is endeavouring to organise its departments in such a way as to ensure
that the plans of which it is notified are examined swiftly under its responsibility. In this connection,
it would remind you of its letter of 2 October 1981 on the formal notification requirements and on
the time limits which it has set itself. The Commission would also remind you of the letter which it
sent to all Member States on 30 April 1987 concerning aid in respect of which the procedure laid
down in Article 93(2) of the EEC Treaty had been initiated.

The Commission notes that, in 1987 and 1988 (first 11 months), the [...] Government made a special
effort to fulfil this obligation, having failed to do so in only [...] instances during that period.

While expressing its satisfaction at this result, the Commission would be grateful if the [...]
Government would in future fulfil its abovementioned obligations under the Treaty in full.

Yours faithfully
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Commission letter to Member States SG(91) D/4577 of 4 March 1991

(Communication to Member States concerning the procedures for the notification
of aid plans and procedures applicable when aid is provided in breach
of the rules of Article 93(3) of the EEC Treaty)

Dear Sir

1. The Commission has reminded the Member States of the obligations imposed on them under
Article 93(3) of the EEC Treaty. With a view to speeding up the scrutiny of aid plans (general aid
schemes and individual cases) the Commission has recently adopted certain internal arrangements.
Accordingly, the Commission requests the Member States to notify aid plans at the draft stage in
accordance with Article 93(3) by supplying all the particulars necessary for their assessment,
particularly those included in the Annex to this communication. The Annex is intended to help
Member States make a full notification which will in turn help the Commission to deal quickly with
notifications. It is proposed without prejudice to the discussions which are under way with Member
States with a view to deciding standardised notification and reporting procedures.

2. The Commission has periodically and publicly made known its concern regarding the many cases
of aid granted without prior notification, in other words granted unlawfully. As guardian of the Treaty,
the Commission is duty-bound to go on employing all the means at its disposal to ensure that the
above provisions are respected.

Thus, in cases where aid is granted in infringement of the obligation of prior notification referred
to above, the Commission will in future apply the procedures deriving from the Court of Justice
judgment of 14 February 1990 in Case C-301/87 (Boussac). This will involve the Commission first
requesting the Member State concerned to supply full details of the aid in question within 30
days (").

If the Member State fails to reply or provides an unsatisfactory reply, the Commission may then:

(i) adopt a provisional decision requiring the Member State to suspend forthwith the application of
the aid scheme or payment of aid unlawfully authorised and to inform the Commission within
15 days that this decision has been complied with;

(i) initiate the procedure under Article 93(2), giving the Member State concerned notice to
communicate within one month its comments and all the particulars and data necessary to assess
the compatibility of the aid with the common market.

Should the Member State, after receiving notice from the Commission, fail to provide the information
requested within the time limit set, the Commission may, under the Article 93(2) procedure adopt a
final decision finding that the aid is incompatible with the common market on the basis of the
information available to the Commission. This decision would entail recovery of the amount of aid
already paid unlawfully, to be effected in accordance with national law, including the provisions
concerning interest due for late payment of amounts owing to the government, interest which should
normally run from the date of the award of the unlawful aid in question.

(') In urgent cases, the time limit could be shorter.
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If the Member State does not comply with the above decisions (provisional decision and final
negative decision) the Commission may refer the matter to the Court of Justice direct, in accordance
with the second subparagraph of Article 93(2), applying if necessary for an interim order.

It is the Commission’s intention to make use of the abovementioned powers whenever required to
put a stop to any infringement of the provisions of the Treaty concerning State aid.

Yours faithfully
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ANNEX

INFORMATION TO BE SUPPLIED IN AN ARTICLE 93(3) NOTIFICATION

L. MEIMDET SEALE: ........octiictiiieeieee et ettt ettt e e e e e e aeeeaeeese et e easeeaseesseesseetsesbeassesnseeneees

2. Ministry or other administrative body with statutory responsibility for the scheme and its
IMPIETNENLATION: .....eovieviieeerieiestenientert ettt et st et et et asresteseesbestessteseassasesssessassessrasessesssesesstonesnsarnanen

3. Title Of Ald SCREME: ....veiveiecieeeicieet ettt ettt et e eb st et et e s v ebeeaeetaersesbetseraesbereennenns

4. Legal basis (attach a copy of the legal basis or the draft legal basis if available at the time of
notification)

THEIE! 1ottt ekttt b et s b et renen

RETETENCES: ..ottt ettt bbb st sae b seesae e e tnene
5. Isitanew scheme: Yes/No

If the aid scheme replaces an existing scheme, please state which one: .........c..occceevvecninicreienenn,
6. If an existing scheme:

notified to the COMMUSSION OM: ......coviuiiiiiiiiceeicc ettt

authorised by the COMMISSION ONI ....coiuiiiirieieiireeir et

specify which rules and conditions are being changed and why: ...
7. Level at which scheme is administered:

CENLTAl ZOVEIMIMEIIL: ....viviiiiiiiiiititite e et st skt e

TEZIONAL L.t s s

ONET: .ttt bbbttt e etttk bbbttt be s n et nbeas
8. Aim of scheme: indicate only one category of objectives (8.1 or 8.2 or 8.3)

8.1. Horizontal

What is its purpose (e.g. general investment, SMEs, R&D, environment, energy-saving,
BUC. ) ettt ettt ettt e et e et ettt e e te et e et e ae et b et te e b e st eette bt eatsenteantaenreenreeneeare s e e aaebens

8.2. Regional
Which regions, areas (NUTS level 3 or lower) (') are eligible? ..........c..cocoeviniiinncncns

(") NUTS is the nomenclature of territorial units for statistical purposes.
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10.

11.

12.

13.

14.
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8.3. Sectoral

Which sectors (NACE three-digit or equivalent national nomenclature (specify)) (2) are
CLIGIDIET ...ttt e bbbttt es

Other aid limitations or criteria:

Specify any limits (number of employees, turnover, other) on recipients of aid or any other
positive conditions used to determine TECIPIENLS: .....c..vveveciriererirerrenrererreeeeerseeseieeeeeeeseeseeseneens

What are the instruments (or forms) of aid: (delete where not applicable)

GITECE BIANL: ...ttt et a et a et et b s et et e b eae s emeeae s antaseseesaseentseaneesensanes
soft loan (including details of how the loan is secured): .......ccccvvevirieieciiineiinree e
INLETEST SUDSIAY: c.euvevieciieieeiireceicic ettt ettt sttt b et e e se e e s ese et abans
BAX TELHETT oottt ettt ettt bbbt bt st et n et nenes

guarantee (including details of how the guarantee is secured and any charges made for the
BUATANEEE): ..eeeinrieeiiueirietteitestens et te st s ice st eis s et e sae st et e see st east e st ssesset s eabeshtesesbesseeanaasenbesbeesensenns

OhEr (SPECIEY): covvviriiieiirieit ettt ettt st s s e an b s erens

For each instrument of aid please give a precise description of its rules and conditions of
application, including in particular the rate of award, its tax treatment and whether the aid is
accorded automatically once certain objective criteria are fulfilled or whether there is an element
of discretion by the awarding aUthOTILIES: ........ccveveuieieieieieeirieeee e

For each aid instrument, please specify the eligible costs on which the aid is calculated (e.g. land,
buildings, equipment, personnel, training, consultants’ fees, 1C.): ......c.cocvorerreinvirirecerireerenienenns

Please give details if any aid is repayable where projects are successful (especially the criteria
for ‘success’). Penalties (e.g. repayment) should be specified for failure by the recipient to carry
OUL tHE PIOJECL: «.vevvetirieiieeeetieietet ettt e s tee s e eresaeeraesaestesaassessasansseasessessesseseessenrentenssessesansssssesnensen

Where there is more than one aid instrument, to what extent may a recipient cumulate several
INSEIUIMIENES? ...t s bttt et b et et b e s st e aneteneses

To what extent may the aid in question be cumulated with any other aid schemes in operation?

Duration of aid scheme:
141 INUIMDBET O YEAIS: . .eveviieieeeiiteieeeieeeteteiet ettt ettt sttt ee et r ettt sssbeb b eaebesebesebesebenssensenetes
14.2. Is an existing scheme being extended? Yes/No

FOTROW IONET ...ttt ettt et et seeteaean

NACE is the general industrial classification of economic activities within the European Communities.



15.

16.

17.

18.

19.

Expenditure:

15.1. If a new scheme:
Please give the budgetary provisions for the duration of the scheme, or estimated revenue
losses due to tax concessions. If the scheme is open-ended, state estimated annual
expenditure over the NeXt three YEATS ........cccovuiriririiirieritee ettt sae e

15.2. If changes to an existing scheme:

Please state budgetary appropriations for the duration of the scheme or an estimate of
revenue losses due to a non-automatic fiscal @id .........ccoeiriiriieneininiecee e

If the scheme is open-ended, please provide estimate of annual expenditure:

expenditure in 1ast three YEATS: .........cccooiiuirieiiicererie ettt

estimated loss of revenue due to tax concessions in last three years: .........ccccccccvverinienennen,
15.3. Indicate period covered by the financing of the scheme: ............c.ocoooeiiiiiiiinis

Is the budget adopted annually? Yes/No

If not, what period does it COVET? .......c..ccimiimiiiriicir e

OheT PIOVISIONS: «...ceeuiiiiiiiiiitciretre ettt st sa e

For schemes which do not have specific sectoral objectives and for those which do not have
specific regional objectives please specify any resulting sectoral or regional concentrations:

Estimated number of recipients (delete where not applicable):

under 10

from 10 to 50

from 51 to 100

from 101 to 500

from 501 to 1000

over 1000.

It would be desirable for Member States to provide a fully reasoned justification as to why the
scheme could be considered as compatible with the Treaty where this is not evident from the aid
objectives described in the notification owing to the nature of the scheme. This reasoned

justification should include, where appropriate, the necessary statistical supporting documents
(e.g. for regional aid, socioeconomic data on the recipient regions should be provided)

Other TEIEVANT AALA: .....voviiveceeecieciecceceeet et sre et ee e eresesaeeeesteesbeesbaessaesseenseesseessesssenseaaranne
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Guidance note on use of the de minimis facility provided for in the SME aid guidelines
(letter of 23 March 1993, IV/D/6878 from DG IV to the Member States)

On 20 May 1992 the Commission set out its policy on State aid for small and medium-sized enterprises
(SMEs) in Community guidelines. The guidelines, which were published in the Official Journal, OJ
C 213, 19.8.1992, have introduced a de minimis facility. This provides that in future, aid not exceeding
ECU 50000 per firm over three years for a given broad type of expenditure need not be notified to the
Commission under Article 93(3) of the EEC Treaty for authorisation. The Commission considers that
aid in such small amounts is unlikely to have a perceptible impact on trade and competition between
Member States and does not fall within Article 92(1).

However, a lack of effect on trade and competition cannot be assumed if a firm receives ECU 50 000
of aid for many different types of expenditure at once, or if it exceeds the limit for a given type of
expenditure when receiving aid from different sources. The guidelines do not specify which types of
expenditure are to be counted as separate categories for the purposes of the de minimis facility, but
only give investment and training as examples. They are also silent about a number of matters of
practical importance for applying the limit per type of expenditure, namely the start of the three-year
period, the possibility of receiving aid under an authorised scheme as well as aid regarded as de
minimis, and the quantification of assistance provided otherwise than as grants.

These matters and the general question of monitoring were discussed with representatives of the
governments of Member States at a multilateral meeting on 8 December 1992 and it was announced
that DG IV would issue interpretative guidance to clarify them. This is the purpose of the present
letter to Member States.

The first matter to be clarified concerns the number and identity of categories of expenditure for each
of which a firm may receive aid of ECU 50 000 over three years without notification.

Two such categories should be distinguished, namely
(i) investment of any kind and for whatever purpose except R&D;
(ii) other expenditure.

Hence, a given firm may receive a maximum of ECU 100 000 of aid under the two categories over a
three-year period without notification. It should be noted that, in accordance with established
practice, no aid may be given for exports.

Secondly, the three-year period to which the limit is to be applied should be regarded as beginning
on the date the individual firm first receives aid under the de minimis facility after the SME aid
guidelines were published on 19 August 1992.

On the question of cumulation between aid under the de minimis facility and aid under an authorised
scheme, the following rule should be applied. If a firm that has received aid under the de minimis
facility in the past three years for one of the abovementioned two categories of expenditure wishes
to accept aid under an authorised scheme for expenditure falling within the same category, the de
minimis and authorised aid combined must not exceed the maximum award authorised by the
Commission for the notified scheme if this is above ECU 50000. This means that the latter award
may have to be reduced so that the total remains within the maximum.

The limit in the de minimis facility is expressed as a cash grant of ECU 50000. In cases where
assistance is provided in a form other than as a grant, it must be converted into its cash grant
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equivalent value for the purposes of applying the de minimis limit. The commonest other forms in
which aid with a low cash value is provided are soft loans, tax allowances and loan guarantees. The
conversion of aid in these forms into its cash grant equivalent should be done as follows.

The cash grant equivalent should be calculated gross, i.e. before tax if the subsidy is taxable ().

All aid receivable in the future should be discounted to its present value (). The discount rate used
should be the reference interest rate communicated to the Commission each year by the Member State
concerned.

The cash grant equivalent of a soft loan in any year is the difference between the interest due at the
reference interest rate and that actually paid. All the interest that will be saved until the loan has been
fully repaid should be discounted to its value at the time the loan is granted and added together. An
example of how to calculate the cash grant equivalent of a soft loan is given in the Annex. Two
variants, with and without a grace period on principal repayments, are illustrated.

The cash grant equivalent of a tax allowance is the saving in tax payments in the year concerned.
Again, tax savings to be obtained in the future should be discounted at the reference interest rate to
their present value.

For loan guarantees, the cash grant equivalent in any year can be calculated as the difference between
(a) the outstanding sum guaranteed, multiplied by the risk factor (probability of default) and (b) any
premium paid, i.e.:

(guaranteed sum x risk) — premium.

As the risk factor, the experience of default on loans extended in similar circumstances (industry, size
of firm, level of general economic activity) should be taken. Discounting to present value should be
carried out as before.

Arrangements need to be made in each Member State to monitor use of the de minimis facility so that
the above rules are complied with. This need not involve an elaborate and staff-intensive system, but
certain minimum safeguards are required. It should be noted that the SME aid guidelines themselves
state that it has to be an express condition of an aid award, or scheme that is not notified that any
further aid the same firm may receive in respect of the same type of expenditure from other sources
or under other schemes does not take the total aid the firm receives above the ECU 50 000 limit.
Authorities granting aid under the de minimis facility should draw this condition to the attention of
applicants and require them to declare any previous awards of aid to ensure that they do not exceed
the limit. Similar checks should be made by authorities granting aid under authorised schemes.

Under Article 5 of the EEC Treaty, the Member States are required to assist the Commission in
performing its tasks. Only the Member States are in a position to monitor the use of the de minimis
facility to ensure that it is restricted to aid not exceeding the amounts that the Commission considers
not to have a significant effect on trade and competition. Under Article 5 of the Treaty, therefore,
Member States are requested to communicate to the Commission by 31 May 1993 their arrangements
for monitoring compliance with the rules set out above.

(') If the subsidy is not taxable, as in the case of some tax allowances, the nominal amount of the subsidy, which is both gross
and net, should be taken.
(*) Grants, however, should be counted as a single lump sum even if they are paid in instalments.

65



ANNEX

CALCULATION OF THE CASH GRANT EQUIVALENT OF A SOFT LOAN

The following guidance note gives an example of how the grant equivalent of a soft loan can be
calculated.

A public authority commits itself to paying an interest subsidy on a ECU 500000 10-year loan to
maintain the interest rate to the borrower at 6 %. The official reference interest rate accepted by the
Commission for the country concerned in that year is 8 %. In calculating the cash grant equivalent of
the subsidy throughout the term of the loan, it may be assumed that the reference interest rate will

remain constant over the period. The cash equivalent of the subsidy depends on whether or not a grace
period on principal repayments is granted.

1. No grace period

The loan is paid off in linear instalments starting in year one. The cash grant equivalent of the interest
subsidy in the first year is the principal sum multiplied by the interest subsidy in per cent, divided by
the reference interest rate, thus:

(I) ECU 500000 x 0.02/1.08 = ECU 9259

The subsidy in years 2 to 10 is calculated similarly, but at a compound discount rate, i.e.:

(2) ECU 450000 x 0.02/(1.08)>=ECU 7716

(3) ECU 400000 x 0.02/(1.08)* = ECU 6351

(4) ECU 350000 x 0.02/(1.08)* = ECU 5 145

(5) ECU 300000 x 0.02/(1.08)° = ECU 4083

(6) ECU 250000 x 0.02/(1.08)° = ECU 3151

(7) ECU 200000 x 0.02/(1.08)” = ECU 2334

(8) ECU 150000 x 0.02/(1.08)* = ECU 1621

(9) ECU 100000 x 0.02/(1.08)° = ECU 1000

(10) ECU 50000 x 0.02/(1.08)'° = ECU 463

The total cash grant equivalent is the sum of the discounted subsidies in each year, i.e. ECU 41123.

2. With grace period
No principal repayments have to be made in the first two years.

The loan is repaid in linear instalments of ECU 62 500 from the third year onwards. The discounted
cash grant equivalent of the interest subsidy in each year is:
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In this case the total cash grant equivalent is ECU 48 018.

ECU 500000 x 0.02/1.08 = ECU 9259

ECU 500000 x 0.02/(1.08)> =ECU 8573
ECU 500000 x 0.02/(1.08)* = ECU 7938
ECU 437500 x 0.02/(1.08)* = ECU 6432
ECU 375000 x 0.02/(1.08)° = ECU 5 104
ECU 312500 x 0.02/(1.08)° = ECU 3939
ECU 250000 x 0.02/(1.08)” = ECU 2917
ECU 187500 x 0.02/(1.08)® = ECU 2026
ECU 125000 x 0.02/(1.08)° = ECU 1 251

ECU 62500 x 0.02/(1.08)'° = ECU 579
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Commission letter to Member States of 22 February 1995
(Interest rates to be applied when aid granted unlawfully is being recovered)
Sir,

On 4 March 1991 the Commission sent Member States a letter concerning the procedures for the
notification of aid plans and procedures applicable when aid is provided in breach of the rules of
Article 93(3); the Commission said then that where State aid which had already been paid out was
subsequently found to be incompatible with the common market it would have to be recovered in
accordance with national law, and that ‘national law’ here included ‘the provisions concerning
interest due for late payment of amounts owing to the government, interest which should normally
run from the date of the award of the unlawful aid in question’.

The Commission has found that in practice such interest is calculated on the basis of a legal rate which
usually differs widely from commercial rates.

The Commission takes the view that for the purpose of restoring the status quo commercial rates
provide a better measure of the advantage improperly conferred on the recipient.

The Commission would accordingly inform Member States that in any decisions it may adopt
ordering the recovery of aid unlawfully granted it will apply the reference rate used in the calculation
of the net grant equivalent of regional aid measures as the basis for the commercial rate.

Yours faithfully,
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Commission communication to the Member States (*)

Supplementing the Commission’s letter SG(91) D/4577 of 4 March 1991 concerning the procedures
for the notification of aid plans and procedures applicable when aid is provided in breach of the rules
of Article 93(3) of the EC Treaty.

‘In 1991 the Commission sent the Member States the letter referred to above, in which it reiterated
its concern at the number of cases in which aid was being granted in breach of Article 93, that is to
say without the Commission’s prior authorisation.

Citing the findings in recent decisions of the Court of Justice ('), the Commission said then that where
aid had been granted unlawfully it would if necessary adopt a provisional decision requiring the
Member State to suspend the aid forthwith.

In the judgments cited, the Court did not accept that the Commission had power to find an aid measure
incompatible with the common market on the sole ground that it had been granted unlawfully; but it
did hold that the Commission could take “measures... to counteract any infringement of Article 93(3)
of the Treaty”.

The Commission considers that in some cases an order requiring the suspension of aid which has
been unlawfully granted will not go far enough: such an order will not always counteract the
infringements of the procedural rules which may have been committed, particularly where all or part
of the aid has already been paid out.

On the basis of the same judgments, therefore, the Commission would now inform you that in
appropriate cases it may — after giving the Member State concerned the opportunity to comment and
to consider alternatively the granting of rescue aid, as defined by the Community guidelines — adopt
a provisional decision ordering the Member State to recover any moneys which have been disbursed
in infringement of the procedural requirements. The aid would then have to be recovered in
accordance with the requirements of domestic law; the sum repayable would carry interest running
from the time the aid was paid out. The rate of interest to be applied would be the commercial rate
referred to in the Commission’s letter of 22 February 1995, i.e. the same as that applied in the
recovery of aid granted unlawfully and found to be incompatible with the common market.

As was the case with the provisional decisions contemplated in the Commission’s letter of 1991, if
the Member State fails to comply with an order of this kind the Commission may refer the matter to
the Court of Justice direct, by way of an application for interim measures analogous to the
applications provided for in the second subparagraph of Article 93(2).

Here too it is the Commission’s intention to make use of its powers whenever required to safeguard
the effectiveness of Article 93 of the EC Treaty’.

(") 0IC 156,22.6.1995,p. 5.
(") Case C-301/87 Boussac [1990] ECR L, p. 307 and Case C-142/87 Tubemeuse {1990] ECR 1, p. 959.
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2. Notifications and standardised annual reports

Commission letter to Member States of 22 February 1994

Dear Sir

‘When the Commission drew up the surveys on State aid in close cooperation with your government,
its efforts to bring about greater transparency were widely supported. The first survey, however,
concluded that, in order to increase transparency further and to improve the flow of information to
the Commission in the field of State aid, a more standardised system of notifications and annual
reports was necessary. The purpose of this letter is to inform all Member States of the arrangements
the Commission has adopted following the multilateral meetings on 13 September 1989 and 24
January 1991, bilateral contacts with the Member States which requested them, and Commission
letters SG(90) D/1665 of 18 June 1990 and SG(92) D/6743 of 28 February 1992 asking each Member
State to make known its comments on the Commission proposals. These comments were taken into
account by the Commission wherever possible.

The Commission considers that a more standardised system of notifications of aid proposals
(schemes and ad hoc cases) will not only make it easier for Member States to decide what information
to include in any notification made under Article 93(3) of the EC Treaty but will also facilitate the
analysis of these notifications by the Commission. As a result, and more generally by avoiding the
need to request further information, the Commission will be able to reduce the time it needs before
taking a decision.

In order not to handicap the Member States required by their domestic budget laws to readopt a
scheme’s budget each year, the Commission has also decided that Member States will in general no
longer have to notify an increase in the annual budget of an authorised scheme if the increase,
expressed in ecus, does not exceed 20 % of the initial annual amount and if the scheme is of indefinite
duration or the increase takes place during the period of validity of a fixed-duration scheme.
However, all extensions of schemes beyond the period originally authorised by the Commission,
whether or not involving a change in the budget, must be renotified.

A system of standardised reports is also necessary because, apart from the arrangements already
existing for certain sectors such as synthetic fibres, motor vehicles, shipbuilding and steel, scant
information is available on the regional impact of aid which is not specifically regional in nature or on
the sectoral impact of aid which is not specifically sectoral in nature. Such secondary effects (i.e. the
cross-effects of aid), and the resulting distortions of competition, can be significant and could result
in certain Community objectives being inadvertently thwarted by the contradictory indirect effects of
other measures which, in their own right, may at first appear coherent. This risk is further accentuated
by the sheer volume of aid identified in the three surveys on State aid within the Community published
to date, and especially those having horizontal objectives (i.e. aid having neither regional nor sectoral
objectives). It will be particularly acute in the context of the single market, when aid will be the only
remaining form of protectionism and competition will be even fiercer.

In addition, for the analysis and monitoring of aid schemes to be fully effective, more information
will be needed on any concentration of expenditure on a small number of recipients and on the
cumulative impact of all schemes on those recipients.

More detailed information is also needed on the application of schemes in order to ensure that they
do not run counter to what is required by the progressive development or functioning of the common
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market. This monitoring is necessary because of changes either in the aid schemes themselves (e.g.
small but cumulative increases in spending over a long period) or in the economic circumstances that
initially led the Commission to grant a derogation.

Accordingly, the Commission invites your government to adopt the arrangements described in the
attached annexes.

Annex I sets out the future procedures for the notification of aid proposals (schemes and ad hoc
cases). In the event of failure to comply with these procedures, the Commission would be obliged to
decide its position on the proposals in question on the basis of the information it possesses, even if it
is incomplete, to request additional information or even to initiate the procedure provided for in
Article 93(2) of the EC Treaty, thereby delaying its decision.

As part of its constant review of existing aid schemes provided for in Article 93(1) of the EC Treaty,
the Commission proposes, as appropriate measures required by the progressive development of the
common market, that Member States should in future supply annual reports in accordance with the
procedure, and for the schemes, specified in Annex II.

I would therefore request your government to give its agreement to the procedures set out in Annex
II within two months of the date of this letter. Failing such agreement, the Commission reserves the
right to initiate the procedure provided for in Article 93(2) of the Treaty.

Yours faithfully
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Commission letter to Member States of 2 August 1995
concerning the joint procedure for reporting and notification under the EC Treaty
and under the WTO Agreement [and Annexes I and I1 WTO]

Your Excellency,

The WTO Agreement on Subsidies and Countervailing Measures (SCM Agreement) provides for the
obligation to report on any subsidies granted or maintained within the Member States during the
previous calendar year (Article 25). Moreover, the SCM Agreement includes the possibility of notifying
subsidy programmes in the field of research and development, regional aid and environmental aid
before implementation in order to become non-actionable (Article 8.3).

In order to alleviate the administrative burden of the Member States, the Commission proposed using
the existing standardised system of notification and annual reporting of state aid under the EC Treaty
(Commission letter of 22.02.1994) also, on a voluntary basis, for the obligation under the SCM
Agreement.

After having discussed this proposal at a special multilateral meeting convened at the request of the
Member States on 21 June and at the subsequent meeting on 4 July, all the Member States now agree on
this proposal of a joint procedure for reporting and notification under the EC Treaty and under the WTO
Agreement. The attached standardised annual reporting format (Annex I) and the notification format
(Annex II) replace therefore the formats already enclosed with the Commission letter of 22.02.1994.

As concerns the time limit for the receipt of the annual reports for the year 1994, the Member States
asked for, and the Commission accepted, an extension until the beginning of September so that the
information can be transferred to the WTO before the end of September. For the Member States who
have already sent the WTO annual report of subsidies to the Commission the deadline of 30 September
is still valid for the annual reporting on State aid under the EC Treaty.

Yours faithfully,

Proposal to Member States to use the existing
procedure of standardised notification and reporting
for notification to WTO under Articles 25 and 8.3 of the SCM Agreement

Background

The new WTO Agreement on Subsidies and Countervailing Measures (SCM Agreement) lays down
two distinct notification requirements for subsidies under its Articles 25 and 8.3. Article 25 states that
WTO Members have to notify any subsidies granted or maintained within their territories during the
previous calendar year. This ex-post notification is obligatory. Article 8.3 provides for the possibility
to notify subsidy programmes in the field of research and development, regional aid and environmental
aid before implementing them. Subsidies notified under this procedure become non-actionable, i.e.
they can no longer be subject to countervailing duties or dispute settlement action. This ex-ante
notification is voluntary.

Member States have expressed concern that the new obligation of annual reports to the WTO on all

subsidies in addition to the already existing annual reporting obligations under Article 93 of the EC
Treaty, could create an excessive administrative burden to them.
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Suggested procedure

The Commission shares this concern. Therefore, it proposes that the Member States utilise, on a
voluntary basis, the already existing system of standardised notification and annual reporting of State *
aid under the EC Treaty (letter of the Commission to the Member States of 22.2.1994) also for their
notification obligations under the SCM Agreement. The Commission is confident that the use of such
a joint notification procedure will considerably alleviate the administrative burden of the Member
States. Furthermore, the Commission is also confident that the use of standardised reporting and
notification formats by all Member States for their obligation under the SCM Agreement will assure
ahigh level of equality amongst the Member States as concerns the information disclosed to the WTO.

For the compulsory reporting of existing aid schemes under Article 25 of the SCM Agreement,
Member States will have to fill in Section A and B of the adapted format for standardised annual
reporting (see Annex I) and send it to the appropriate Commission Service. The Commission will
subsequently transmit Section B of the format to the WTO. Likewise, if Member States wish to have
aid schemes notified under Article 8.3 of the SCM Agreement, they can indicate this to the
Commission when notifying such aid under Article 93 of the EC Treaty. They will have to use the
adapted standardised notification format (see Annex II), in particular Section B. The Commission
will subsequently send this Section B as a notification to the WTO.

This technical proposal is applicable to aid schemes for which the standardised procedures apply. For
aid schemes where notification and annual reports are governed by other Community rules (fisheries
and coal), for aid covered by the frameworks for steel (ECSC), shipbuilding and motor vehicles, for
aid subject to the special procedure adopted by the Commission for aid granted in a Treuhaund
context and all the cofinancing schemes for which the Commission has accepted not to have a further
annual report besides the one concerning the Community financing, Member States will have to
submit to the Commission only the WTO Section of the reporting format (Section B of Annex I).

For aid awarded outside of schemes, so called ‘ad hoc cases’, there are no annual reporting
obligations under the existing standardised notification procedure. In such cases, Member States will
also have to fill in the Section B of the standardised reporting format (Annex I) and transmit it to the
Commission at the time of the notification of the case. The Commission will collect these formats
and transmit them once a year to WTO.

It has to be pointed out that the indication to have an aid also notified to the WTO does in no way
influence the normal evaluation procedure of the aid under Article 92/93 of the EC Treaty.
Furthermore, the Commission will only transmit notifications to the WTO once the aid concerned
has been approved under the EC Treaty. Moreover, the Commission will evaluate whether an aid
approved under Community rules has to be notified and, in case of green-light notifications under
Article 8.3 of the WTO Agreement, whether such a notification is opportune. Only information
necessary for WTO will be transferred to this organism.

Since the information for WTO has to be given in one of the official WTO languages (English, French
and Spanish), Member States will have to send the part of information to be transferred to WTO
(Section B of the two formats) in one of these languages.

As concerns the time limit for WTO notifications under Article 25, the Commission will have to
receive the standardised reports as well as the sectorial reports before the 30th of April of each year
for the schemes in application the previous year in order to be able to transmit the relevant information
to the WTO before the 30th of June.
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ANNEX |

JOINT ANNUAL REPORTING FORMAT ON EXISTING STATE
AID UNDER THE EC TREATY AND SUBSIDIES UNDER THE WTO AGREEMENT
ON SUBSIDIES AND COUNTERVAILING MEASURES (SCM AGREEMENT)

Explanatory note

Member States have accepted to use this format for their reporting obligations to the Commission
under Article 93(1) of the EC Treaty and for their notification obligation under Article 25 of the SCM
Agreement. This format is adapted to the two notification requirements and should be used instead
of the format which has been sent to the Member States by letter of 22.2.1994.

The information on existing State aid exclusively reserved for the Commission is contained in Section
A of the joint format. This part can be filled in in any official language of the Union. It is divided into
two sub-formats, according to whether detailed reporting (!) (Section A.1) or simplified reporting is
required (Section A.2).

The information of which the Commission, under Article 25 of the SCM Agreement, will transfer a
copy on behalf of the Member States to the WTO is contained in the Section B of the joint format.
This part has to be filled in in one of the official languages of the WTO which are English, French

and Spanish. This Section B is provisional until the responsible WTO working group has finalised
the questionnaire for notifications under Article 25 of the SCM Agreement.

SECTION A: Information under Article 93(1) of the EC Treaty on the aid scheme
(Information contained in this section A will not be transmitted to WTO and
can be filled in in any official language of the European Union)

A.1. Format of detailed annual report

1. Name of scheme in original 1anguUage: ............ccccoveoiiiriiiiiiiiircre ettt seerens
2. Date of most recent approval by the COMIMESSION: .......cccoriivieiiiriiirirciieee et
3. Expenditure under the scheme
Separate figures should be provided for each aid instrument in the scheme (e.g. grant, low-
interest loans, guarantees). Provide figures on expenditure or commitments, revenue losses and
other financial factors relevant to the granting of aid (e.g. period of loan, interest subsidies,
default rates on loans net of sums recovered, default payments on guarantees net of premium
income and sums recovered).

These expenditure figures should be provided on the following basis:

3.1 For year n [1], provide expenditure forecasts or estimated revenue losses due to tax
EXPEIAITUTE. ..ottt ettt et b ettt e e b e sa s e b easebaneenennes

(') See letter from the Commission to the Member States of 22.2.1994 containing the list of the most important schemes.
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3.2 For year n-1, indicate:

3.21

322

3.23

324

Expenditure committed, or estimated revenue losses due to tax expenditure, for
new assisted projects and actual payments for new and current projects [2]:

Number of new recipients and number of new projects assisted, together with total
amount of eligible investments and estimated number of jobs created or maintained.

Regional breakdown of amounts at 3.2.1 (NUTS [3] level 2 or below) [4]: ................
For each major project (estimated investment in excess of ECU 3 million) for

which a commitment was made but which was subsequently shelved: amount of
investment and aid proposed, and number of jobs concerned: ..........c.cccovrureeirnenencne.

[3.2.5] 3.2.5.1 Sectoral breakdown of total expenditure by recipients’ sectors of activity

326

(according to NACE two-digit classification [5] or equivalent national
nomenclature, to be specified): .........ccoeveriirienes e

3.2.5.2 Complete only if schemes are covered by the framework for State aids for
R&D:

— Breakdown of total expenditure by R&D stage (fundamental, basic
industrial, applied, €1C.)1 ..c.c.oociiemiiiiiccecc e

— Specify the number of projects involving Community or international
COOPETALIOIL: ...vevieiiecnieiiiieseetrnereae e et sttebese e e s sese s saebenesenenenns

— Give breakdown of expenditure by enterprise, research centre and
UNIVETSIEY: covviiieieicsiiet et

To be completed only for schemes not reserved exclusively for SMEs and not
involving the automatic granting of aid. Aid is granted automatically where it is
necessary only to satisfy all the eligibility conditions in order to qualify for aid or
where it is shown that a public authority is not exercising its statutory discretionary
right to select recipients.

Provide the following information for each of those recipients, starting with the
one receiving the most aid, which account for 30 % of total commitments in year
n-1 (with the exception of budget appropriations earmarked for fundamental
research by universities and other scientific institutions not covered by Article 92
of the EC Treaty provided such research is not carried out under contract or in
cooperation with the private sector):

(1) DAIMNEC: cvieereieiieeieetteseese s reeseastesaeassesnasssassseseanee e saassaenseessanaresseensensessasnses
(1) AAATESST .oiiiiiiiciieies et ee bt e st et e et e s e be s e aaeeeabe e e ebsesaaeesnreesseeanareas
(iii) recipient’s sector of activity (following classification referred to in

QUESHION 3.2.5. 1)1 oottt ettt st s
(iv) amount of aid committed (or authorised where tax aid is involved): ................
(v)  eligible COSt Of PrOJECE: ....oovevviuiiiiiiiiiiiie et s
(vi) total cost of project: ......
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A2,
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The list must contain at least 10, but not more than 50 recipients. This rule takes
precedence over the 30 % rule. If there are fewer than 10 recipients in the report
year, they must all be listed. If there are several assisted projects per recipient, the
information requested should be broken down by project. The information is not
required in the case of aid subject to a ceiling where more than 50 recipients reach
the ceiling. Only the level of the ceiling and the number of recipients reaching it
need be given.

Changes (administrative or other) introduced during the year: ............cccovvevieivnninnncincinecenns

Format of simplified annual report to be submitted for all existing schemes not reported
under A.1

For new aid schemes covered by the accelerated clearance procedure or schemes with an
annual budget of not more than ECU 5 million, give only the information requested in points 1,
2.1,2.2.1 and 2.2.2 (very simplified report).

Name of scheme in original langUAE: ........cocvueeirerrrrirerericrietecetee ettt
Expenditure under scheme

Separate figures should be provided for each aid instrument in the scheme (e.g. grant, low-
interest loans, guarantees). Provide figures on expenditure or commitments, revenue losses and
other financial factors relevant to the granting of aid (e.g. period of loan, interest subsidies,
default rates on loans net of sums recovered, default payments on guarantees net of premium
income and sums recovered).

These expenditure figures should be provided on the following basis:

2.1 For year n, provide expenditure forecasts or estimated revenue losses due to tax
EXPEIAITULE: ...ttt ettt bt eae bttt eitne

2.2 For year n-1, indicate:

2.2.1 Expenditure committed, or estimated revenue losses due to tax expenditure, for new
assisted projects and actual payments for new and current projects [6]: ........c..c.c.......

2.2.2 Number of new recipients and number of new projects assisted, together with
estimated number of jobs created or maintained: .............cccoovieeiniiiinere e

2.2.3 Complete only if schemes are covered by the framework for State aids for R&D:

— Breakdown of total expenditure by R&D stage (fundamental, basic industrial,
APPIIEA, BLC.): cereeiteieiie ettt ene

— Specify the number of projects involving Community or international
COOPEIALION. ..veuvinereuierreurastesteterseetesarareetesseeseessansensastesesensesnsassessassassensassassansenns

— Give breakdown of expenditure by enterprise, research centre and university:

2.2.4 To be completed only for schemes not reserved exclusively for SMEs and not
involving the automatic granting of aid. Aid is granted automatically where it is



3.

necessary only to satisfy all the eligibility conditions in order to qualify for aid or
where it is shown that a public authority is not exercising its statutory discretionary
right to select recipients.

Provide the following information for each of the five recipients to which the largest
amounts of aid were committed:

() DIMIE: .oiviveieereecet ettt s et etesbe e ete b e b e ae et et e eneereessetsenseesesreneesassesbeeneeneans
(1) AAAIESS: .vieeiiiieieeeiie ettt ettt e et e e et e ereeesbr s e enbeeesbressaresenneeesbsmesessssteaas
(iii) recipient’s sector of activity (follow classification referred to in question 3.2.5.1

OF SECHON AL L) ettt ettt ss et eat b et a bt nenan
(iv) amount of aid committed (or authorised where tax aid is involved): .................

If there are fewer than five recipients in the report year, they must all be listed. If
there are several assisted projects per recipient, the information requested should
be broken down by project. The information is not required in the case of aid
subject to a ceiling where more than five recipients reach the ceiling. Only the level
of the ceiling and the number of recipients reaching it need be given.

Changes (administrative or other) introduced during the year: .............ccccoocceiiiveiincncnenn.

SECTION B: Information of the Annual Report under Article 93(1) of the EC Treaty to be

transferred to the WTO for notification under Article 25 of the SCM
Agreement. (A copy of this Section B will be transmitted to WTO. It has to be
filled in in English, French or Spanish.)

Questionnaire format for subsidy notifications under Article 25 of the Agreement on Subsidies
and Countervailing Measures and under Article XVI of GATT 1994 adopted by the Committee
on 21 July 1995 (3

General rules

1.

The following subsidies are subject to notification under Article 25 of the Agreement on
Subsidies and Countervailing Measures and under Article XVI of GATT 1994

(a) all specific subsidies, as defined in Articles 1 and 2 of the Agreement on Subsidies and
Countervailing Measures (‘the SCM Agreement’), shall be notified pursuant to Article 25.2
of the SCM Agreement;

and

(b) all other subsidies (i.e., in addition to those described in (a)), which operate directly or
indirectly to increase exports of any product from, or to reduce imports of any product into,
the territory of the Member granting or maintaining the subsidies, shall be notified pursuant
to Article XVI:1 of GATT 1994.

The Committee agreed that, in light of the fact that this format replaces an existing format for notifications under Article
XVI:1 of the GATT 1947 approved by the Contracting Parties (BISD. 95/193-194). It should be referred to the Council for
Trade in Goods for approval by that body.
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It is understood that notifications made in accordance with the following questionnaire format
will satisfy the notification requirements of both Articles 25 of the SCM Agreement and Article
X VI of GATT 1994.

Any Member considering that there are no measures in its territory requiring notification under
the SCM Agreement and Article SCI of GATT 1994 shall so inform the Secretariat in writing.

The content of notifications should be sufficiently specific to enable other Members to evaluate
the trade effects and to understand the operation of notified subsidies.

It is recognised that notification of a measure does not prejudge either its legal status under GATT
1994 and the SCM Agreement, the effects under the SCM Agreement, or the nature of the
measure itself.

To the extent that subsidies are provided to specific products or sectors, notifications of those
subsidies should be organised by product or sector.

To the extent that information called for in any question is not provided, the response to that
question shall explain why not.

In accordance with Article 25.1 of the SCM Agreement, subsidy notifications shall be submitted
no later than 30 June of each year.

Members shall submit new and full notifications each third year (with 1995 understood to be the
year for the first new and full notifications under Article 25 of the SCM Agreement and under
Article XVI of GATT 1994), and shall submit updating notifications in the intervening years.

Information to be provided (?)

1.

2
3.
4

“

Q]
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Title of the subsidy programme, if relevant, or brief description or identification of the subsidy.
Period covered by the notification.
Policy objective and/or purpose of the subsidy.

Background and authority for the subsidy (including identification of the legislation under which
it is granted).

Form of the subsidy (i.e., grant, loan, tax concession, etc.).

To whom and how the subsidy is provided (whether to producers, to exporters, or others; through
what mechanism; whether a fixed or fluctuating amount per unit; if the latter, how determined).

Subsidy per unit, or in cases where this is not possible, the total amount or the annual amount
budgeted for that subsidy (indicating, if possible, the average subsidy per unit in the previous
year). Where provision of per unit subsidy information (for the year covered by the notification,
for the previous year, or both) is not possible, a full explanation.

The information requested in points 1-9 below must be provided in full:

(a) for all subsidies in the case of full notifications

(b) for subsidies notified for the first time in update notifications.

In the case of subsidies which have previously been notified, the information provided in update notifications under points
3,4, 5, 6 and 8 may be limited to indicating any modifications (or the absence thereof) from the previous notification.



8. Duration of the subsidy and/or any other time limits attached to it, including date of
inception/commencement.

9. Statistical data permitting an assessment of the trade effects of the subsidy. The specific nature and
scope of such statistics is left to the judgement of the notifying Member. To the extent possible,
relevant and/or determinable, however, it is desirable that such information include statistics of
production, consumption, imports and exports of the subsidised product(s) or sector(s):

(a) for the three most recent years for which statistics are available;

(b) for a previous representative year, which, where possible and meaningful, should be the latest
year preceding the introduction of the subsidy or preceding the last major change in the
subsidy.

Notes

[1] Year n is the year in which the report is received.

[2] If the figures for actual tax expenditure are not yet available, estimates should be provided and
the final figures sent with the next report.

[3] NUTS is the nomenclature of territorial units for statistics in the EC.
[4] The Commission reserves the right to ask for more information at a higher level of disaggregation.
[5] NACE code

0 Agriculture, hunting, forestry and fishing

1 Energy and water

11 Extraction and briquetting of solid fuels

12 Coke ovens

13 Extraction of petroleum and natural gas

14 Mineral oil refining

15 Nuclear fuels industry

16  Production and distribution of electricity, gas, steam and hot water
17 Water supply: collection, purification and distribution of water

2 Extraction and processing of non-energy-producing minerals and derived products,
chemical industry

21 Extraction and preparation of metalliferous ores

22 Production and preliminary processing of metals

23 Extraction of minerals other than metalliferous and energy-producing minerals;
peat extraction

24  Manufacture of non-metallic mineral products

25  Chemical industry

26 Man-made fibres industry
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8
9

Metal manufacture; mechanical, electrical and instrument engineering

31 Manufacture of metal articles (except for mechanical, electrical and instrument
engineering and vehicles)

32 Mechanical engineering

33 Manufacture of office machinery and data processing machinery

34 Electrical and electronic engineering

34.51 Manufacture of electronic equipment and apparatus

35 Manufacture of motor vehicles and of motor vehicle parts and accessories

35.3 Manufacture of parts and accessories for motor vehicles

36  Manufacture of other means of transport

36.41 Manufacture of acroplanes and helicopters (including the engines)

37  Manufacture of precision, optical and similar instruments

Other manufacturing industries

41/42 Food, drink and tobacco industry

43 Textile industry

44 Leather and leather goods industry (except footwear and clothing)
45 Footwear and clothing industry of which

45.1 Manufacture of footwear

46  Timber and wooden furniture industries

47 Manufacture of paper and paper products; printing and publishing
48 Processing of rubber and plastics

49 Other manufacturing industries

Building and civil engineering

Distributive trades, hotels, catering, repairs

Transport and communication

Banking and finance, insurance, business services, renting

Other services

[6] If the figures for actual tax expenditure are not yet available, estimates should be provided and
the final figures sent with the next report.
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ANNEX 11

FORMAT FOR STANDARDISED NOTIFICATION UNDER ARTICLE 93(3)
OF THE EC TREATY AND UNDER ARTICLE 8.3 OF THE WTO AGREEMENT
ON SUBSIDIES AND COUNTERVAILING MEASURES
(SCM AGREEMENT)

SECTION A: Information to be supplied in a notification under Article 93(3) of the EC Treaty

(Aid schemes and ad hoc cases.) (Information contained in this section will not
be transmitted to WTO and can be filled in in any official language of the
European Union.)

(To be sent to the Secretariat-General of the Commission)

1.
2.

™

IMEIMDET SEALE: ...oevieiieerieetieie ettt et et et e teeete et e eaeeetasesteetbeeseesseesseesseesssassasssesanessaasseasbeessernneensens

Level at which scheme or ad hoc aid case is administered:
— central government

— regional

— other

Ministry or other administrative body with statutory responsibility for the scheme and its
implementation:
PEISON(S) 10 COMIACE: ..iieiiiueiiiiieeeiiitieeesiireeeeeitreeeeenreeeesataeeeeesesaeeessseeeseasssassestsnsesesssensessseneeesannnsen

Title Of Ald SCHEIME: ....ooveiiiiiie ettt et e e et e e st e s e be e eareeeteeeasesessaeeeseaanns

Legal basis (attach a copy of the legal basis or the draft legal basis)
TTHEIE: ettt bttt e st s ekt ekttt et eaen
RETEICIICEST ..ottt ettt

If a scheme:
Is it a new scheme: YES/NO
If the aid scheme replaces an existing scheme, please state which one.

If an existing scheme:

— notified to the COMMISSION 0N ...c..ecveiieiirircciri ettt e sttt e et b e et e b e s b e e e eme
QI TUINIDET: 1outiiiireiieiee ettt et be et esae st e besta e s absesa e b et asbasbasseasesmseseetaastasasseassensensesensenses
— authorised by the COMMUSSION 01 .....ecccuiiieeiiereeerieesteitsereeseeeeereererrasesseestevesrereseesaeseseene
— reference of Commission lEter: ........cccoviveeievreerieeneniieeseseare e
— specify which rules and conditions are being changed and why: ..........c.cccooieiiiiiiinns

Aim of scheme or ad hoc case
Indicate only one category of objective (8.1, 8.2 or 8.3)
(State secondary aims, if any)

8.1 — Horizontal

What is its purpose (e.g. general investment, SMEs, R&D ('), environment, energy-
saving, etc.)?

If it is an R&D scheme, complete and return the attached supplementary questionnaire on R&D.
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10.

11.

12.

13.

82

In case of R&D or environmental aid: if it is wished that this notification be transmitted
to the WTO under Article 8.3 of the SCM Agreement, the relevant part of the Section B
has to be filled in in one of the WTO official languages (English, French or Spanish).

8.2 — Regional
Which regions (areas) (NUTS level 3 or lower) (?) are eligible?
Is/are the regions (areas) partly or fully eligible under Objectives 1, 2 or 5b? In the case
of aid to agriculture, does it comprise areas defined in Directive 75/268/EEC?
If it is wished that this notification be transmitted to the WTO under Article 8.3 of the
SCM Agreement, the relevant part of the Section B has to be filled in in one of the WTO
official languages (English, French or Spanish).

8.3 — Sectoral
Which sectors (NACE three-digit or equivalent national nomenclature (specify)) (*) are
eligible? If agriculture, which products?

Other aid limitations or criteria:

Specify any restrictions (number of employees, turnover, balance sheet totals, share of capital held
by large enterprises) (*) on recipients of aid or any other positive conditions used to determine
TECLPIETILS. «.vuetieiuteueetiteneer et e e te e eee et e r et e e bt b e bt et e b et s ae e e s b e s eatebe e s et et e e eseer et eseabanseneabeneasennrnes

What are the instruments (or forms) of aid? (delete where not applicable)

— grant

— low-interest loan (including details of how the loan is secured)

— interest subsidy

— tax relief

— guarantee (including details of how the guarantee is secured and any charges made for the
guarantee)

— aid tied to an R&D contract concluded with industrial firms (specify)

— other (specify):

For each aid instrument, a precise description of its rules and conditions of application should be
given, including in particular its intensity, its tax treatment and whether the aid is granted
automatically once certain objective criteria are fulfilled or whether there is an element of discretion
for the competent authorities:

For each aid instrument, the eligible costs on which the aid is calculated should be specified (e.g.
land, buildings, equipment, personnel, training, consultants’ fees, €tC.): .....cc.ocooecvreivrenccieninnen.

Details should be given of any aids repayable where projects are successful (especially the criteria
for ‘success’) and of repayment arrangements. Penalties (e.g. repayment) should be specified for
failure by the recipient to comply with the conditions on which aid was granted.

Where there is more than one aid instrument, to what extent may a recipient combine several
instruments?
To what extent may the aid in question be combined with other aid schemes in operation?

NUTS is the nomenclature of territorial units for statistics in the European Communities.

NACE is the general industrial classification of economic activities within the European Communities.

See SME guidelines: not more than 25 % may be owned by one or more companies not falling within the SME definition,
except public investment corporations, venture capital companies or, provided no control is exercised, institutional investors
(0J C 213, 19.8.1992).



14.

15.

16.

17.

18.

19.

20.

If a scheme:
Duration of aid scheme

14.1 Number of years:

14.2 Is an existing scheme being extended?
YES/NO
For how long?

Expenditure

15.1 Give budgetary appropriations for the duration of the scheme or ad hoc case or an estimate
of revenue losses due to tax expenditure.

If an existing scheme is to be altered, give for the last three years:

— expenditure in the form of commitments made
or, in the case of tax expenditure,
— estimated revenue losses.

15.2 Indicate financing schedule.
Is the budget adopted annually? YES/NO
If not, what period does it cover?
OHhET PIOVISIONS: 11.cuveeriiierieeciiierteeeiineettecirte et be sttt et s s e e b esentssessseneseaseneasstssnsenean

15.3 For schemes covered by the R&D framework, give breakdown of budget by enterprise,
research centre and university.

For schemes which do not have a specific sectoral or regional objective, specify any resulting
sectoral or regional concentrations:

If a scheme, give:

Estimated number of recipients (delete as appropriate):
— fewer than 10

— from 10 to 50

— from 51 to 100

— from 101 to 500

— from 501 to 1000

— more than 1 000.

Information/control measures envisaged to ensure that assisted projects comply with statutory
ODJECHIVES: vttt ettt ettt sttt ettt bt e e st e aa b e et s b s b eseseeneseansebesaen e reneane

Measures taken to inform the Commission of the application of the scheme: ...
It would be desirable for Member States to provide a fully reasoned justification as to why the
aid proposal could be deemed compatible with the Treaty where this is not evident from the aid
objectives described in the notification owing to the nature of the scheme or ad hoc case. This
reasoned justification should include, where appropriate, the necessary supporting statistical
documents (e.g. for regional aid, socioeconomic data on the recipient regions).

Other relevant information, including estimated number of jobs created or maintained: ................

83



Supplementary Questionnaire on R&D

Additional information normally to be supplied in a notification of State aid for R&D under Article
93(3) of the EC Treaty (schemes and ad hoc cases)

(To be attached to general questionnaire)

1. Aims

Detailed description of the aims of the measure and the type or nature of R&D to be assisted: ......
2. Description of R&D phases benefiting from aid:

2.1 Definition phase or feasibility StUAIES: ........coocereeniiinriciiiic s
2.2 Fundamental 1eSEarCh: ........ccoccoiiiiiiiiiinieicccc e
2.3 Basic industrial TeSEArCR: ........c.coovivieiiriiiierecicni e e
2.4 Appliedresearch: ..............
2.5 Development: .......cccccoovvurnnnnne.
2.6 Pilot or demonstration projects: .....

3. Details of cost elements eligible for aid:

3.1 PErSOMNEL COSES: ..ottt ettt bt s r bbb st sn bbb a s
3.2 Supplies, materials (CUITENE COSES), BLC.. .ovvmeiriiiiriccriecricrerereiiee sttt
3.3 Equipment and iNSIIUMENLS: .......c.coeiireereiruerimeerrerteeeitssetsesseseesesseseresesssasssresssesesesessssssennes
3.4  Land and buildings: .......cccoviivcimiiiiiiiiccesi et et e
3.5 Consultancy and equivalent services, including acquisition of research results, patents and

know-how, 1icensing rights, BLC.: ......ciiiiiiiiieirie ettt smee
3.6 Overheads directly attributable to the R&D: ...

Please specify the aid intensity levels where they vary according to cost elements.
4. Cooperative research

4.1 Are projects carried out in cooperation between a number of firms eligible for aid? On
special terms?
If 50, What are the tEIMST .....cceieiieiiitiee e ccee ettt ste et eesreesbeesbeeaeaeseeessesaseessanssaseanneanes

4.2 Does the aid proposal provide for cooperation between enterprises and other bodies such
as research institutes or universities? On special terms? If so, describe the terms and
CONTILIONS. 1.ovviiiiiciciiier e bbb bt en bt

5. Multinational aspects

Does the proposal (ad hoc case/scheme/programme) have any multinational aspects (e.g. Esprit,
Eureka projects)? If SO ..ottt ettt

5.1 Does the proposal involve cooperation with partners in other countries?
If so, indicate:
(a) which other Member States: .........ccoueiiicieriiiieeietecieee e te e e sae b et eas e reenean
(b) which other nON-MEMDET COUNMTIES: ........ccovviirieeiieriieireetiieieeeereeeeereereenseereerreeeseneas
(c) which enterprises in Other COUNLIIES: ..........c.ccoviirrerinieriri et neeas
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5.2 Total cost of proposal (ad hoc case/scheme/programme): ...........c.ceceruvrueirirnniesireeeeresseennns
5.3  Give breakdown of total COSt BY PATTNET: ......c.cceriviruiirririiirieietierrs ettt

6. Application of results

6.1  Who will own the R&D results in qUestion? ............ccccceeeueriimrnicnicnieeecenereieieas

6.2  Are any conditions attached to the granting of licences in respect of the results? .............
6.3 Are there any rules governing the general publication or dissemination of R&D results? .........
6.4 Indicate the measures planned for the subsequent use/development of results: .....................

SECTION B: Standard Format for notification under the first sentence of Article 8.3 of the
Agreement on Subsidies and Countervailing Measures. (This Format has to be
filled in in English, French or Spanish.)

Notifications under Article 8.3 of the Agreement
on Subsidies and Countervailing Measures

Introduction

The purpose of this standard format is to assist WTO Members in making notifications under the first
sentence of Article 8.3 of the Agreement on Subsidies and Countervailing Measures (‘SCM Agreement’).
In view of the statement in Article 8.3 that notifications under this provision must be ‘sufficiently
precise to enable other Members to evaluate the consistency of the programme with the conditions
and criteria provided for in the relevant provisions of paragraph 2’, the questions in this standard
format seek information relevant to an assessment of notified assistance in light of the relevant legal
requirements in Article 8.2 and do not seek information on trade effects of subsidies or on statistics
on production, consumption, imports and exports. It should be noted in this regard that the standard
format pertains only to notifications under the first sentence of Article 8.3 and not to annual updates
of these notifications referred to in the third sentence of that provision.

Each section below includes several questions of a general nature on issues such as the objectives of a
programme, the level of government involved and the institutional framework for the implementation
of the programme and the financing instruments used in the programme. In addition, there are more
specific questions designed to generate information relevant to an evaluation of whether assistance
under a particular programme meets the conditions of Article 8.2 of the SCM Agreement.

With regard to the questions in this standard format on arrangements which may exist for monitoring,
auditing and evaluation of assistance under a notified programme, it should be stressed that this
standard format does not add to or detract from the relevant legal requirements in Article 8.2 of the
SCM Agreement.

As provided in footnote 34 to Article 8.3, Members are not required to provide confidential
information, including confidential business information.

I.  Assistance for research activities
(a) Describe the policy of the assistance, including, if applicable, any sectoral objectives.
(b) Provide a copy of the law, regulation and/or other legal instrument under which the assistance

is provided. If these documents are not in a WTO language, provide a translation in English,
French or Spanish of (i) the specific legal provisions which are related to the subsidies granted
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for research activities, including the conditions under which those subsidies are granted, and
(ii) the table of contents or chapter headings of the law, regulation and/or other legal instrument.

Identify the level(s) of government involved in the provision of assistance for research activities
which is notified and provide a detailed description of the institutional framework for the
implementation of the programme, including, if applicable, a description of the role of non-
governmental entities.

Identify the specific financing instrument(s) used in the programme and provide a detailed
description of the incidence and duration of assistance under each instrument.

Identify the assisted research areas and, if possible, the assisted research projects. Provide a
technical description of the specific goals of the research activities and explain how these
activities fall within the definition of ‘industrial research’ and ‘pre-competitive development
activity’ in footnotes 28 and 29 of the SCM Agreement.

In the case of industrial research, to the extent practicable in the context of an advance notification
of a programme, explain what new knowledge is being sought and what new products, processes
or services or improvements in existing products, processes or services are intended to be developed
using this knowledge. To the extent possible describe the end result of the industrial research.

In the case of pre-competitive development activity, to the extent practicable in the context of an
advance notification of a programme, describe the end result of the pre-competitive development
activity and explain how existing products, production lines, manufacturing processes, services
or other on-going operations will be affected as a result of this activity.

If a prototype is being developed, to the extent practicable in the context of an advance notification
of a programme, describe how the prototype will be developed and describe what modifications
are foreseen which would be required to make the prototype capable of commercial use.

Describe the industries and entities, to the extent known, whose research activities will be
eligible under the programme.

If the programme covers research activities conducted on a contract basis, explain, to the extent
practicable in the context of an advance notification of a programme, the nature of the contractual
arrangements in question. If possible, provide a model contract (in English, French or Spanish).

Specify the total amount of assistance budgeted under the programme.
Provide a breakdown of expenditure by project, or, if not possible, by research area.

Specify the amounts of assistance permitted under the programme for (a) industrial research
and (b) pre-competitive development activity.

Explain how it is ensured that the assistance does not cover more than 75 per cent of the costs of
industrial research, 50 per cent of the costs of pre-competitive development activity or, in
situations referred to in footnote 30, 62.5 per cent of both of these costs. Describe the methodology
used in calculating these costs.

Describe the specific types of costs covered by the assistance. Explain how it is ensured that
the assistance is limited exclusively to the costs mentioned in items (i)-(v) of Article 8.2(a) of
the SCM Agreement. Describe the methodology used in calculating these costs.

Describe any arrangements which may exist for monitoring, auditing and evaluation.
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(a)

(b)

(©)

(d)

(e)

®

(®

()

(i)

@

(k)

®

Assistance to disadvantaged regions within the territory of a Member

Describe the general framework of regional development, as provided for in footnote 31,
pursuant to which the assistance is granted. In this connection, explain how the regional
development policy of which the programme forms part is internally consistent and generally
applicable and describe how the programme is intended to contribute to regional development.

Provide a copy of the law, regulation and/or other legal instrument under which the assistance
is provided. If these documents are not in a WTO language, provide a translation in English,
French or Spanish of (i) the specific legal provisions which are related to the subsidies granted
to disadvantaged regions, including the conditions under which those subsidies are granted, and
(ii) the table of contents or chapter headings of the law, regulation and/or other legal instrument.

Identify the level(s) of government involved in the implementation of the regional assistance
programme and provide a detailed description of the institutional framework for the
implementation of the programme, including, if applicable, a description of the role of non-
governmental entities.

Identify the regions eligible for assistance under the programme. Explain how these regions are
contiguous geographical areas with a definable economic and administrative identity.

Identify the criteria on the basis of which the regions have been designated as disadvantaged.
Provide a copy of the relevant law, regulation or other official document in which such criteria
are spelled out.

Describe the measurements of economic development which have been included in these
criteria. Explain how any composite measurement of economic development was determined
and calculated. Provide for a period of three years the relevant statistical data for the region and
for the territory as a whole of the Member used in determining that a region is disadvantaged.

Identify the specific financing instrument(s) used in the programme and provide a detailed
description of the incidence and duration of assistance under each instrument.

Describe the criteria for determining the eligibility of the beneficiaries of the assistance and the
procedures regarding applications for assistance under the programme. Provide (in English,
French or Spanish) a copy of a standard application form or instructions, if any.

Specify the total amount of assistance budgeted under the programme. Describe the specific
types of costs covered by the assistance.

Specify the ceilings, expressed in terms of investment costs or costs of job creation, on the
amount of assistance to individual projects. Explain the methodology used for calculating the
investment costs and the costs of job creation. Explain how such ceilings have been differentiated
according to the different levels of development of the assisted regions.

Describe any provisions which may exist under the programme to avoid the predominant use
of a subsidy by, or the granting of disproportionately large amounts of subsidy to, certain
enterprises as provided for in Article 2.

Explain how it is ensured that the amount of the assistance does not exceed the ceilings.

(m) Describe any arrangements which may exist for monitoring, auditing and evaluation.
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III.

(a)
(b)

(©)

(d)

(e)

®

(2)

(h)

)

(k)

)

Assistance to promote adaptation of existing facilities to new environmental requirements

Describe the policy objectives of the programme, including, if applicable, any sectoral objectives.

Provide a copy of the law, regulation and/or other legal instrument under which the assistance
is granted. If these documents are not in a WTO language, provide a translation in English,
French or Spanish of (i) the specific legal provisions which are related to the subsidies granted
to promote adaptation of existing facilities to new environmental requirements, including the
conditions under which those subsidies are granted, and (ii) the table of contents or chapter
headings of the law, regulation and/or other legal instrument.

Identify the level(s) of government involved in the implementation of the environmental
assistance programme and provide a detailed description of the institutional framework for the
implementation of the programme, including, if applicable, a description of the role of non-
governmental entities.

Explain how the environmental requirements in question are ‘new’ requirements. Provide a
copy of the law of regulation which imposes the new environmental requirements. Explain
which nuisances and pollutants are intended to be reduced by these requirements. Identify the
level of government at which these requirements are imposed.

Describe the time frame for the application of the new environmental requirements to existing
facilities.

To the extent practicable in the context of an advance notification of a programme, provide a
technical description of the adaptation of existing facilities necessary to meet the new
environmental requirements and identify those facilities. Explain how these requirements
would result in a reduction of the specific nuisances and pollutants and explain how these
requirements result in greater constraints and financial burdens on firms.

Identify the specific financing instrument(s) used in the programme and provide a detailed
description of the incidence and duration of assistance under each instrument.

Explain whether the assistance is provided on the total cost of the reduction of the nuisances or
pollutants or on an individual phase of implementation of the new environmental requirements.
Identify any legal provision and/or provide other relevant information which explains how the
one time, non-recurring condition is met.

Specify the total amount of assistance budgeted under the programme.

Describe the criteria for determining the eligibility of beneficiaries of the environmental
assistance and the procedures regarding applications for environmental assistance. Provide (in
English, French or Spanish) a copy of a standard application form or instructions, if any.

Explain how it is ensured that the assistance is limited to the adaptation of existing facilities.
Describe the methodology used for calculating the costs of adaptation of existing facilities to
the new environmental requirements. Describe the specific types of costs covered by the
assistance. Explain how it is ensured that the assistance does not cover more than 20 per cent
of the costs of this adaptation.

Explain how it is ensured that the assistance is directly linked and proportionate to a firm’s
planned reduction of nuisances and pollution and that the assistance does not cover any
manufacturing cost savings which may be achieved.

(m) Describe any arrangements which may exist for monitoring, auditing and evaluation.
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3. Time limits for decision
Commission letter to Member States SG(81) 12740 of 2 October 1981

Dear Sir

1. Article 93(3) of the EC Treaty requires Member States to inform the Commission of any plans to
grant or alter aid, so as to enable it to submit its comments in sufficient time.

2. To carry out an initial assessment of the plan notified, the Commission must complete its
investigation and consideration of the case within a period set at two months by the Court of Justice
of the European Communities. The Commission has itself set a shorter time limit, of 30 working days,
for individual cases of application of general schemes already approved by it. Proposed measures
may not be put into effect within these periods.

3. The Commission has already set out the rules for the notification of aid plans, and the procedures
it applies internally, in a letter of 5 January 1977 (SG(77) D/122, attached). I would like to remind
you of these rules, and to draw your attention particularly to the fact that the periods mentioned above
begin to run only from the date on which the Commission receives a notification correctly made
which can be considered complete.

(a) For a notification to be correctly made it is important:

(i) that it should refer expressly to Article 93(3) (EC Treaty) or to another Community instrument
requiring the notification;

(ii) that it should be sent to the Secretariat-General of the Commission, and not to the responsible
Commission department; however, individual cases of application of general aid schemes already
approved by the Commission should be notified direct to the Directorate-General for Competition.

The Commission calculates the time available to it from the point at which the notification is actually
received by the Secretariat-General or the Directorate-General for Competition as the case may be.
To inform you of the point at which time starts to run the Commission will continue to send you an
acknowledgment of receipt showing the relevant date, as it has done in the past.

(b) A notification is incomplete when it does not contain all the information which the Commission
departments need in order to form an initial view of the compatibility of the measure with the Treaty;
the Commission then has 15 working days from the notification to request further information. Time
then begins to run only from the date on which such further information is received. An acknowledgment
of receipt is sent showing the relevant date.

4. In seeking strict observance of these rules, the Commission’s sole concern is to facilitate the
procedure for prior notification and scrutiny of planned State aid, so that it can itself observe the time
limits to which it is subject, thus improving the procedural guarantees for the benefit of Member States.

Yours faithfully,
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Commission letter to Member States of 30 April 1987

(Procedure under Article 93(2) of the EEC Treaty — Time limits)

Dear Sir

Over the last few years the Commission has observed that when the procedure laid down in Article
93(2) of the EEC Treaty is initiated in respect of a State aid measure the time which elapses between
initiation and the final decision on the case has for various reasons been growing longer. This is not
in the interests of the Member States, of the recipient firms or of the Commission. The Commission
has therefore instructed its departments to deal with State aid cases more rapidly.

Of course this will require very close cooperation on the part of the Member States, which are called
upon to supply information in the course of the procedure. In particular, in order to allow the
Commission to take a decision in full knowledge of the facts, Member States should submit their
comments, in full, within the period of one month which is generally stated in the letter informing
them that the procedure has been initiated.

If it should prove necessary to supply oral observations to the Commission, the meetings for the
purpose must be held within three months, at the latest, of receipt of the letter stating that the
procedure has been initiated. Written confirmation of information supplied at such meetings, and any
additional information or amended plan, must be in the Commission’s possession within four months
of the date of receipt of that letter.

Given the mutual advantage of speeding up procedures, I am sure your Government will cooperate
constructively here. For their part the Commission departments have been instructed to comply
scrupulously with the time limits I have outlined. The Commission will then be able to take a decision
on the basis of the information received, even if that information is incomplete as a result of any lack
of diligence on the part of the Member State, the Court of Justice accepted that the Commission was
entitled to act in this way in Cases 234/85 and 40/85 Belgium v Commission.

Yours faithfully
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4. Accelerated procedure

Commission communication to the Member States (*) on the accelerated clearance of aid

schemes for SMEs and of amendments of existing schemes

(adopted by the Commission on 2 July 1992)

The Commission has amended its earlier decision (’) on the notification of aid schemes of minor
importance as follows:

In principle the Commission will not object to new or modified existing aid schemes notified
pursuant to Article 93(3) of the EC Treaty meeting the following criteria:

1.

New aid schemes, excluding those supporting industrial sectors covered by specific Community
policy statements (?) as well as aid in the agricultural, fisheries, transport and coal sectors.

The schemes must be limited to small and medium-sized enterprises, defined as any firm which:

®

(i)

has no more than 250 employees, and

either

(a) an annual turnover not exceeding ECU 20 million, or

(b) abalance sheet total not exceeding ECU 10 million, and

is not more than 25 % owned by one or more companies not falling within this definition,

except public investment corporations, venture capital companies or, provided no control
is exercised, institutional investors.

The schemes must also satisfy one of the following criteria:

®

(@it)

(iii)

where the scheme has specific investment objectives, the aid intensity must not exceed
7.5 % of the investment cost, or

where the scheme is designed to lead to job creation, the aid must not amount to more than
ECU 3000 per job created, or

in the absence of specific investment or job creation objectives the total volume of aid a
beneficiary may receive must not be more than ECU 200 000.

All the above figures are before any calculation for tax effects, i.e. gross.

Member States must ensure that the beneficiary does not receive more aid than allowed
by the above criteria for the same project through repeated notification of aid schemes

() 0JC213,19.8.1992, p. 10.

(') 0JCA40,20.2.1990, p. 2.
(%) Presently steel, shipbuilding, synthetic fibres and motor vehicles.
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meeting these criteria or such schemes being added to any other aid under general,
regional or sectoral aid schemes.

Such aid may be paid on a national, regional, or local basis.

All aid to exports in intra-Community trade or operating aid are excluded from the procedure.
Modifications of existing aid schemes which the Commission has previously approved, except
in specific cases where the Commission strictly limited its authorisation to the period, budget
and conditions then notified.

The amendment may involve any of the following:

(i) prolongation over time without increase in budgetary resources;

(ii) increase in budget available up to 20 % of original sum but no prolongation;
(iii) prolongation over time with budget increases up to 20 % of original sum;
(iv) tightening the criteria of application of the scheme.

A simplified form for notification to be used for both new and existing schemes is set out below.

The Commission will decide on notifications within 20 working days.



ANNEX

MEMDBET SEALE: .ttt sttt sttt et b et s bttt esnne et ene e ee
THtle OF SCREIMIE: ..ottt et b e sa et b e nsseenes
IS 1A NEW SCREIMET ...oveiviiriiieiiece ettt et sb bttt e esesenssenen
3.1. Level of government responsible for scheme:
—  CENLrAl BOVEITITICNL: ....veveuieeiisiiirterriitesitete e teee st e sesess e bess et eae st s ebaseeneannsesaseneesesen
e TEZIOM ottt ettt h e ettt e st a e s etttk s ebe s aeehs ekt eueeseantenteneenrenee
—— 10CAl AULROTILY: ©o.voviiveiieiicicicece ettt ettt se et e ne s
BN Lotttk b b e b eae b enseae
32. Isit:
— ageneral scheme?

— for what purpose(s)? (e.g. R&D, innovation, environment, energy conservation, etc.):

— aregional scheme?
FOr WhiCh Gr@a(S)7 .....veeiviiiericeiteeteie ettt re et re et et se et e eesneabessesssenesrnensenees
— asectoral (industry-specific) scheme?
FOT WHICH SECLOT(S)7 .ot et s et eease e e st e eanteesaaaesnneeannes
3.3. Form of aid (specify conditions):
o BFANLED (et e et t ekt ekttt ettt b e b bbb ee bt nnen s
—  SOFLIOAN: s
— ANEETEST SUDSIAY: covveeiiiiiteiieieee ettt ettt sttt e e saennene
AKX TELHEE. oo e
— 108N UATANTEE: .....coiireiiiiiieieiereeee ettt er et sat st ettt et e n e b e besa st ene
e OLRBTT e b ettt
34 BUAEEL: ..o e
3.5, DUTAHOMN ..ottt sttt e n s emeneees

3.6. Beneficiaries of aid:
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— firms employing up to ........ persons (maximum 250) and having an annual turnover of
upto....... (maximum ECU 20 million) or a balance sheet total of up to ....... (maximum
ECU 10 million) and not more than ......... (maximum 25 %) owned by one or more
companies not falling within this definition, except public investment corporations,
venture capital companies or, provided no control is exercised, institutional investors.

3.7. Scale of aid:

3.7.1. If the scheme is for investment, what is the intensity of the aid? ..... (maximum 7.5 %
Of the INVESIMENE COSL): ..onviiieeriiiieeeietieete et ere e et et eete et ceneeereeeeeesbeeseesseeseaeseesneens

3.7.2. If the scheme is to stimulate employment, what is the maximum amount of aid per
job created? (maximum ECU 3000): ......coccooviiiiriniiicecree et

3.7.3. In other cases what is the maximum aid per firm? ......... (maximum ECU 200 000):

In the case of an existing scheme:
— when was the scheme notified to the COmmISSION? ..........cccveveeciiieeieeeereenre e e

— when was it approved by the Commission? (date and reference of letter, aid case number):

— how is the scheme to be amended? (duration, budget, conditions, etc.): ........ccceeeecrerrrreensns
REIMATKS: ..vveeereieciecteeie ettt et e et eeee et e be e s e asbeetsseabesbesasesseesaesrneesneensessaeessesaeesreenneenreas

Action proposed by DG IV (to be Ieft BIank): ..........ccccoiuierniiircniirieiieenere e



Accelerated procedure for processing notifications of employment aid (*)
Standard notification form

On 19 July 1995 the Commission adopted guidelines on aid to employment ('). Chapter V of the
guidelines provides that, for the processing of notifications of plans to grant employment aid pursuant
to Article 93(3) of the EC Treaty, the Commission adopts an accelerated procedure and a standard
notification form.

The text of the standard notification form is set out below.

() OJC218,27.7.1996, p. 4.
(") 0JC334,12.12.1995, p. 4.
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ANNEX

INFORMATION TO BE SUPPLIED IN NOTIFICATIONS UNDER ARTICLE 93(3)

OF THE EC TREATY WITH REGARD TO EMPLOYMENT

AND TRAINING AID SCHEMES IN ORDER TO BENEFIT

FROM THE ACCELERATED PROCEDURE

IMEINDET SLALE: ...oeeiieiieterieieereeie ettt et et et e e tesbe b ass e ebesmee e eseessensesnessesbeaassatentessensensessensesentnans
Tl OF SCREIME: ....c.niiieiee ettt bbb ettt be s b seesaesbebean
Level of government responsible for scheme:
— CBITAL L.ttt ettt es
—  TEIONAL L. e e
e OCALE et e e e e bt een e b e ente e

e ORI oot e ettt e et e et n e ereeanateean st eesnteerntaeenraeeereeeneeenren

Ministry or other administrative department responsible for initiating and implementing the
11T (TSRO TRTOTRR

Official 1eSPONSIDIE: ....cviiviriiiiiiiciiii e e e
Isita:
new scheme U existing aid scheme O
In the case of an existing aid scheme:
— notified to the COMMISSION ON: ....ceuiruiriiriirieiirie ittt teete et et ettt es et e esaesbeeeen
A1 CASE MUIMIDET: ..ottt ettt ettt et st st e st e st e eaeesaeesaeenaeenaeean
— approved by the Commission by letterdated ... ,
TETEIENCE SG...) D/ oottt re e e ba e s s e s raessa e sraesbesbeerneebe e
— how is the scheme to be amended (duration, budget, conditions, €t.)? .........ccovevvevrrirrecerinnne
In the case of a new scheme:
7.1. Objective:
job creation O maintenance of employment O
targeted recruitment O training O

self-employment U



7.2. Is the scheme limited to
—  CItAIN TEZIONS: ...voueeerenrieieneerceiee et te e seeserens SR ———
These regions are: fully Q partially O
— eligible for regional aid under Article 92(3)(a) of the EC Treaty QO
— eligible for regional aid under Article 92(3)(c) of the EC Treaty O
— not eligible for regional State aid O
If necessary, SPECIfY: ...
— CEITAIN SECLOTS: .ovuiietiieiiies ettt et ettt et ebe bt s s eeese s e e tnsasas e s s ssaesesenssesesans

—— CETTAIM ACTIVILIES: 1..vviveieeeieciestei it e ettt ee e et e e et eteeesbeetresateeseesseeeeeasseaeseesssatesnsesneesanas

— size of enterprise: (please state if it concerns an SME within the meaning of the
Community defiNItION): ......covoeiririiereeirieere ettt st a e bt e

—  Certain categories Of WOIKEIS: ......ccvceiriiieieiecieieestestrrcee ettt
7.3. Form of aid (specify conditions):

—  DON-TEPAYADIE GIANE: ...t

—— SOFLIOAMN et s et tene

— INEEIESt SUDSIAY: ..o s

—— AKX TELET: Lo e et

— exemption from social security CONtribUtIONS: ..........ccceeivieurreririrrcieereeer e

employer U employee U

e BUATANIEE: Lovevreereecisiiteerctseet et et re et se st s aesssb b e s e b et stttk s ea ettt n bt nebe b ane

e ORETT Lt e b et ea et
T4 BUAZEIS ottt st

of which Community co-finanCING: .......ccoccviieiiiiiirincernee e e
7.5. Duration Of SCHEINE: ........cccoriiiiiiiieiienc ettt
7.6. Scale of aid:

7.6.1. If the scheme is to assist job creation:

— what is the maximum amount of aid per job created (in figures and/or percentage
Of aVerage Wage COSIS)? ....c.oouiiiiiiiieiiiicecie et
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— duration of the aid? .......c.ccoriiiiiiiiii e

— isthe aid tied to an INVEStMENE? .........cocermimremriciceicciirc s

— what are the terms of the employment contract (duration, training, etc.)? .............
7.6.2. If the scheme is to help maintain employment:

— what is the maximum amount of aid per job under threat (in figures and/or

— duration Of the @TA? c...ccvviierveeeee et

— what are the circumstances linked to the aid (natural catastrophe, worksharing,
restructuring, reconversion, Article 92(3)(a) region)?......cccocevvivennciiciicnenne

— what conditions are attached to the granting of aid? ...,
7.6.3. Inthe case Of training aid: .........covverveininniceeneece e

— what is the maximum amount of aid (in figures per enterprise/person trained
and/or as a percentage of training costs excluding wage costs)? ...........cccooeenene

— what are the circumstances connected with the aid (introduction of new
technologies, new activities of the enterprise, mobility within the enterprise,
aApPrenticeships, 1C.)7 ...c..oce et

— what is the purpose of the training (general/specific technical training, languages,
management, Work Organisation, 1C.)7 .........c.cocevviiiiiiniie

7.6.4. If the scheme is to assist the creation of self-employed activities:

— what is the maximum amount of aid per beneficiary (in figures and/or as a

percentage of certain costs, to be specified)? ...

— duration of the Aid? .....ccooeieriiiireiie et et e

— is the aid connected with an iINVEStMENE? ...........cocoiiiriiiiiecnieeeeese e

— what are the beneficiary’s conditions? ..........c.cccceiiiiniiiirnicnnc e

8. Possibility of cumulation with other aid SChemes? ..........c..ccooiviiiiiiiiriirc e
Q. REMAIKS: .o st
10. Action proposed by DG IV (to be left blank): ........cococciiiiriiiiiiiinnn e
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5. Publication

Commission letter to Member States of 27 June 1989

(Procedure of Article 93(2) of the EEC Treaty — Notice to Member States and other parties
concerned to submit their comments)
Dear Sir

1. When opening the procedure of Article 93(2) of the EEC Treaty the Commission has, up to now.
met the obligation to give notice to the parties concerned, as therein provided, in the following way:

(i) aletter incorporating the Commission's decision to open this procedure, and giving the reasons
for it, is immediately dispatched to the Member State concerned;

(ii) acopy of the abovementioned letter is subsequently sent to all other Member States;

(iii) a communication summarising the abovementioned letter appears in a C edition of the Official
Journal.

2. The Commission has undertaken a review of these procedures intended to attain the objectives of
overall acceleration of information to Member States and to all others concerned. It has concluded
that these objectives would best be attained by streamlining existing procedures as set out below:

. following upon the decision to open the procedure of Article 93(2) the Member State is, as
heretofore, immediately informed;

. the contents of the letter to that Member State, giving notice of the opening of the procedure,
are subsequently rapidly published in the Official Journal (C edition).

Notice of the conclusion of the procedure of Article 93(2) of the EEC Treaty will moreover be given
in the same way, that is, by immediate notice to the Member State concerned, followed by publication
of the relevant text setting out the Commission’s decision, in the Official Journal (L edition).

In all cases, the General-Secretariat of the Commission will inform the Permanent Representations,
by means of a brief and standardised communication, of the foreseen date of publication in the
relevant Official Journal.

3. The system set out above will be applied as from 1 July 1989.

Yours faithfully
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Commission letter to the Member States of 11 October 1990

(Notice to Member States and other parties about aid cases not objected to by the Commission)

Dear Sir

1. When the Commission decides, pursuant to Article 93(3), to raise no objections in respect of a
notified aid, it informs the Member State concerned of its position in a brief letter. In most cases, no
information on the aid is sent to the other Member States and interested parties.

2. The Commission has decided that in future it will publish a description, varying in length according
to the importance of the case concerned, of all aid awards to which it has no objection. The description
will be published in the Official Journal and the monthly Bulletin of the European Communities.

Although it is not required to do this by any of the ECSC or EEC Treaty provisions on State aid, the
Commission hopes that it will thus be responding to a general demand for information on aid requiring
a decision on its part and will thus increase the transparency of its policy in this area. While the
Member States have a legitimate desire to be better informed about this aspect of the Commission’s
activities, the same is true of a number of socio-professional circles and especially of the competitors
of firms that have received State aid. It is because of this last factor and for reasons of legal certainty
that the Commission has decided to publish the decisions in question in the L series of the Official
Journal. It will also see to it that the publishing deadlines are appreciably shortened.

Yours faithfully

100



SHORT DESCRIPTION

MEIMDET SEALE: ..viveiviiiiiiiiiireiitei etttk s sber et sb s e s s bt ebe e
REZION: ..ottt ettt sa ettt ettt ettt e s ncenen
Case NO: oo Title of scheme: .....coconivvcinnnciineiecs
National legal basis (in 0riginal langUaZE): ....c.cveevvrirreeriiierieeriereniniesreseresseseeeessessessessesseseessessessenes
Objective (Brief SUMMATY): ...c..oiiiiii ettt st s sa b ecbe s s
BUAZEL: ...ttt ettt ettt n et eae e
INtensity O Id: ..coviiiiie et s et
DIUTATIONE .o e bbb e a e bbbt er e

COMAIIONS: ...vievveiteeiieitieetteiti et it eteeveesbeereesreeeseessease e sssesesseesbsesbeesesssreeseerseessesssessnesssessnesseesseensasssensens
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6. Cooperation

Notice on cooperation between national courts and the Commission in the State aid field (*)

The purpose of this notice is to offer guidance on cooperation between national courts and the
Commission in the State aid field. The notice does not in any way limit the rights conferred on
Member States, individuals or undertakings by Community law. It is without prejudice to any
interpretation of Community law which may be given by the Court of Justice and the Court of First
Instance of the European Communities. Finally, it does not seek to interfere in any way with the
fulfilment by national courts of their duties.

L. INTRODUCTION

1. The elimination of internal frontiers between Member States enables undertakings in the Community
to expand their activities throughout the internal market and consumers to benefit from increased
competition. These advantages must not be jeopardised by distortions of competition caused by aid
granted unjustifiably to undertakings. The completion of the internal market thus reaffirms the
importance of enforcement of the Community’s competition policy.

2. The Court of Justice has delivered a number of important judgments on the interpretation and
application of Articles 92 and 93 of the EC Treaty. The Court of First Instance now has jurisdiction over
actions by private parties against the Commission’s State aid decisions and will thus also contribute to
the development of case-law in this field. The Commission is responsible for the day-to-day application
of the competition rules under the supervision of the Court of First Instance and the Court of Justice.
Public authorities and courts in the Member States, together with the Community’s courts and the
Commission each assume their own tasks and responsibilities for the enforcement of the EC Treaty’s
State aid rules, in accordance with the principles laid down by the case-law of the Court of Justice.

3. The proper application of competition policy in the internal market may require effective cooperation
between the Commission and national courts. This notice explains how the Commission intends to
assist national courts by instituting closer cooperation in the application of Articles 92 and 93 in
individual cases. Concern is frequently expressed that the Commission’s final decisions in State aid
cases are reached some time after the distortions of competition have damaged the interests of third
parties. While the Commission is not always in a position to act promptly to safeguard the interests
of third parties in State aid matters, national courts may be better placed to ensure that breaches of
the last sentence of Article 93(3) are dealt with and remedied.

II. POWERS (")

4. The Commission is the administrative authority responsible for the implementation and development
of competition policy in the Community’s public interest. National courts are responsible for the

") 0JC312,23.11.1995, p. 8.
) The Court of Justice has described the roles of the Commission and the national courts in the following way:
‘9. As far as the role of the Commission is concerned, the Court pointed out in its judgment in Case 78/96 Steinlike and
Weinlig v Germany {1977) ECR 595, at paragraph 9, that the intention of the Treaty, in providing through Article 93 for aid
to be kept under constant review and supervised by the Commission, is that the finding that aid may be incompatible with
the common market is to be arrived at, subject to review by the Court, by means of an appropriate procedure which it is the
Commission’s responsibility to set in motion.
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protection of rights and the enforcement of duties, usually at the behest of private parties. The
Commission must examine all aid measures which fall under Article 92(1) in order to assess their
compatibility with the common market. National courts must make sure that Member States comply
with their procedural obligations.

5. The last sentence of Article 93(3) (in bold below) has direct effect in the legal order of the Member
States.

.

‘The Commission shall be informed, in sufficient time to enable it to submit its comments, of any
plans to grant or alter aid. If it considers that any such plan is not compatible with the common market
having regard to Article 92, it shall without delay initiate the procedure provided for in paragraph 2.
The Member State concerned shall not put its proposed measures into effect until this procedure has
resulted in a final decision.’

6. The prohibition on implementation referred to in the last sentence of Article 93(3) extends to all
aid which has been implemented without being notified (?) and. in the event of notification, operates
during the preliminary period and, if the Commission sets in motion the contentious procedure, until
the final decision (3).

7. Of course a court will have to consider whether the ‘proposed measures’ constitute State aid within
the meaning of Article 92(1) (%) before reaching a decision under the last sentence of Article 93(3). The
Commission’s decisions and the Court’s case-law devote considerable attention to this important
question. Accordingly, the notion of State aid must be interpreted widely to encompass not only
subsidies, but also tax concessions and investments from public funds made in circumstances in which
a private investor would have withheld support (*). The aid must come from the ‘State’, which includes

10. As far as the role of national courts is concerned, the Court held in the same judgment that proceedings may be
commenced before national courts requiring those courts to interpret and apply the concept of aid contained in Article 92 in
order to determine whether State aid introduced without observance of the preliminary examination procedure provided for
in Article 93(3) ought to have been subject to this procedure.

11. The involvement of national courts is the result of the direct effect which the last sentence of Article 93(3) of the Treaty
has been held to have. In this respect, the Court stated in its judgment of 11 December 1973 in Case 120/73 Lorenz v Germany
[1973]} ECR 1471 that the immediate enforceability of the prohibition on implementation referred to in that Article extends
to all aid which has been implemented without being notified and, in the event of notification, operates during the preliminary
period, and if the Commission sets in motion the contentious procedure, until the final decision.

14. ... The principal and exclusive role conferred on the Commission by Articles 92 and 93 of the Treaty, which is to hold
aid to be incompatible with the common market where this is appropriate, is fundamentally different from the role of national
courts in safegnarding rights which individuals enjoy as a result of the direct effect of the prohibition laid down in the last
sentence of Article 93(3) of the Treaty. Whilst the Commission must examine the compatibility of the proposed aid with the
common market, even where the Member State has acted in breach of the prohibition on giving effect to aid, national courts
do no more than preserve, until the final decision of the Commission, the rights of individuals faced with a possible breach
by State authorities of the prohibition laid down by the last sentence of Article 93(3).

Case C-354/90 Fédération nationale du commerce extérieur des produits alimentaires and Syndicat national des négociants
et transformateurs de saumon v France [1991] ECR 1-5505, paragraphs 9, 10, 11 and 14, at pp. 5527 and 5528.

(*) With the exception of ‘existing’ aid, such aid may be implemented until the Commission has decided that is it incompatible
with the common market: see Case C-387/92 Banco de Crédito Industrial, now Banco Exterior de Espana v Ayuntamiento
de Valencia (1994] ECR 1-877 and Case C-44/93 Namur — Les Assurances du Crédit v Office National du Ducroire and
Belgium [1994] ECR 1-3829.

() Case C-354/90, cited at footnote 1, paragraph 11 at p. 5527.

(*) See the Court of Justice's judgment in Case 78/76 Steinlike and Weinlig v Germany [1977]} ECR 595, paragraph 14: ‘..a
national court may have cause to interpret and apply the concept of aid contained in Article 92 in order to determine whether
State aid introduced without observance of the preliminary examination procedure provided for in Article 93(3) ought to
have been subject to this procedure’.

(*)  For a recent formulation, see Advocate-General Jacob’s opinion in Joined Cases C-278/92, C-279/92 and C-280/92 Spain v
Commission, paragraph 28: ...State aid is granted whenever a Member State makes available to an undertaking funds which in
the normal course of events would not be provided by a private investor applying normal commercial criteria and disregarding
other considerations of a social, political or philanthropic nature’.
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all levels, manifestations and emanations of public authority (°). The aid must favour certain undertakings
or the production of certain goods: this serves to distinguish State aid to which Article 92(1) applies from
general measures to which it does not (7). For example, measures which have neither as their object nor
as their effect the favouring of certain undertakings or the production of certain goods, or which apply
to persons in accordance with objective criteria without regard to the location, sector or undertaking in
which the beneficiary may be employed, are not considered to be State aid.

8. Only the Commission can decide that State aid is ‘compatible with the common market’, i.e.
authorised.

9. In applying Article 92(1), national courts may of course refer preliminary questions to the Court of
Justice pursuant to Article 177 of the EC Treaty and indeed must do so in certain circumstances. They
must also request assistance from the Commission by asking it for ‘legal or economic information’ by
analogy with the Court’s Delimitis (*) judgment in respect of Article 85 of the EC Treaty.

10. The national court’s role is to safeguard rights which individuals enjoy as a result of the direct
effect of the prohibition laid down in the last sentence of Article 93(3). The court should use all
appropriate devices and remedies and apply all relevant provisions of national law to implement the
direct effect of this obligation placed by the Treaty on Member States (°). A national court must, in a
case within its jurisdiction, apply Community law in its entirety and protect rights which that law
confers on individuals; it must therefore set aside any provision of national law which may conflict
with it, whether prior or subsequent to the Community rule ('°). The judge may, as appropriate and
in accordance with applicable rules of national law and the developing case-law of the Court of
Justice ('), grant interim relief, for example by ordering the freezing or return of monies illegally
paid, and award damages to parties whose interests are harmed.

11. The Court of Justice has held that the full effectiveness of Community rules would be impaired
and the protection of the rights which they grant would be weakened if individuals were unable to
obtain redress when their rights are infringed by a breach of Community law for which a Member
State can be held responsible (*2); the principle whereby a State must be liable for loss and damage

(°) The Court of Justice held in Case 290/83 Commission v France [1985] ECR 439, that ‘... The prohibition contained in Article
92 covers all aid granted by a Member State or through State resources and there is no necessity to draw any distinction
according to whether the aid is granted directly by the State or by public or private bodies established or appointed by it to
administer the aid’ (paragraph 14 at p. 449).

(7)  Aclear statement of this distinction is to be found in Advocate-General Darmon’s opinion in Joined Cases C-72 and C-73/91
Sloman Neptun [1993] ECR 1-887.

(%) Case C-234/89 Delimitis v Henninger Brau [1991] ECR 1-935; Commission notice on cooperation between national courts
and the Commission in applying Articles 85 and 86 of the EC Treaty (OJ C 39, 13.12.1993, p. 6). See Advocate-General
Lenz’s opinion in Case C-44/93, cited at footnote 2 (paragraph 106). See also Case C-2/88 Imm, Zwartveld [1990] ECR
1-3365 and 1-4405: ‘the Community institutions are under a duty of sincere cooperation with the judicial authorities of the
Member States, which are responsible for ensuring that Community law is applied and respected in the national legal system*
(paragraph 1 at p. I-3366 and paragraph 10 at pp. 4410 and 4411, respectively).

(*)  As the Court of Justice held in Case C-354/90, cited at footnote 1, paragraph 12 at p. 5528: *...the validity of measures giving
effect to aid is affected if national authorities act in breach of the last sentence of Article 93(3) of the Treaty. National courts
must offer to individuals in a position to rely on such breach the certain prospect that all the necessary inferences will be
drawn, in accordance with their national law, as regards the validity of measures giving effect to the aid, the recovery of
financial support granted in disregard of that provision and possible interim measures.’

(') Case 106/77 Amministrazione delle Finanze dello Stato v Simmenthal [1978) ECR 629 (paragraph 21 at p. 644). See also
Case C-213/89 The Queen v Secretary of State for Transport, ex parte: Factortame Ltd et al. [1990] ECR 1-2433, at p. 2475.

(') lJoined Cases C-6/90 and C-9/90 Andrea Francovich et al. v Italy [1991] ECR 1-5357. Other important cases are pending
before the Court concerning the responsibilities of national courts in the application of Community law: Case C-48/93 The
Queen v Secretary of State for Transport, ex parte: Factortame Ltd. and others (O] C 94, 3.4.1993, p. 13); Case C-46/93
Brasserie du Pécheur SA v Germany (0J C 92, 2.4.1993, p. 4); Case C-312/93 SCS Peterbroeck, Van Campenhout & Cie v
Belgian State (OJ C 189, 13.7.1993, p. 9); Cases C-430 and C-431/93 J. Van Schindel and J. N. C. Van Veen v Stichting
Pensioenfonds voor Fysiotherapeuten (OJ C 338, 15.12.1993, p. 10).

('?) Francovich, cited at footnote 11, paragraph 33 at p. 5414.
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caused to individuals as a result of breaches of Community law for which the State can be held
responsible is inherent in the system of the Treaty (**); a national court which considers, in a case
concerning Community law, that the sole obstacle precluding it from granting interim relief is a rule
of national law, must set aside that rule ('+).

12. These principles apply in the event of a breach of the Community’s competition rules. Individuals
and undertakings must have access to all procedural rules and remedies provided for by national law on
the same conditions as would apply if a comparable breach of national law were involved. This equality
of treatment concerns not only the definitive finding of a breach of directly effective Community law,
but extends also to all legal means capable of contributing to effective legal protection.

III. THE COMMISSION’S LIMITED POWERS

13. The application of Community competition law by the national courts has considerable advantages
for individuals and undertakings. The Commission cannot award damages for loss suffered as a result
of an infringement of Article 93(3). Such claims may be brought only before the national courts. National
courts can usually adopt interim measures and order the termination of infringements quickly. Before
national courts, it is possible to combine a claim under Community law with a claim under national law.
This is not possible in a procedure before the Commission. In addition, courts may award costs to the
successful applicant. This is never possible in the administrative procedure before the Commission.

IV. APPLICATION OF ARTICLE 93(3)

14. Member States are required to notify to the Commission all plans to grant aid or to alter aid plans
already approved. This also applies to aid that may qualify for automatic approval under Article
92(2), because the Commission has to check that the requisite conditions are met. The only exception
to the notification obligation is for aid classed as de minimis because it does not affect trade between
Member States significantly and thus does not fall within Article 92(1) (*°).

15. The Commission receives notification of general schemes or programmes of aid, as well as of plans
to grant aid to individual firms. Once a scheme has been authorised by the Commission, individual
awards of aid under the scheme do not normally have to be notified. However, under some of the aid
codes or frameworks for particular industries or particular types of aid, individual notification is required
of all awards of aid or of awards exceeding a certain amount. Individual notification may also be required
in some cases by the terms of the Commission’s authorisation of a given scheme. Member States must
notify aid which they wish to grant outside the framework of an authorised scheme. Notification is
required in respect of planned measures, including plans to make financial transfers from public funds
to public or private sector enterprises, which may involve aid within the meaning of Article 92(1).

16. The first question which national courts have to consider in an action under the last sentence of
Article 93(3) is whether the measure constitutes new or existing State aid within the meaning aid of
Article 92(1). The second question to be answered is whether the measure has been notified either
individually or under a scheme and if so, whether the Commission has had sufficient time to come
to a decision ('°).

("*) Francovich, cited at footnote 11, paragraph 35 at p. 5414.

(') The Queen v Secretary of State for Transport, ex parte: Factortame Ltd. et al., cited at footnote 10.

("*) See point 3.2 of the Community guidelines on State aid for SMEs (OJ C 213, 19.8.1992, p. 2) and the letter to the Member
States ref. IV/D/06878 of 23 March 1993, Competition law in the European Communities, Volume II.

(') Case 120/73 Lorenz v Germany [1973] ECR 1471.
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17. With respect to aid schemes, a period of two months is considered by the Court of Justice to be
‘sufficient time’, after which the Member State concerned may, after giving the Commission prior
notice, implement the notified measure (7). This period is reduced by the Commission voluntarily to
30 working days for individual cases and 20 working days under the ‘accelerated’ procedure. The
periods run from the time the Commission is satisfied that the information provided by the Member
State is sufficient to enable it to reach a decision ('#).

18. If the Commission has decided to initiate the procedure provided for in Article 93(2), the period
during which the implementation of an aid measure is prohibited runs until the Commission has
reached a positive decision. For non-notified aid measures, no deadline exists for the Commission’s
decision-making process, although the Commission will act as speedily as possible. Aid may not be
awarded before the Commission’s final decision.

19. If the Commission has not ruled on an aid measure, national courts can always be guided, in
interpreting Community law, by the case-law of the Court of First Instance and the Court of Justice,
as well as by decisions issued by the Commission. The Commission has published a number of general
notices which may be of assistance in this regard (**).

20. National courts should thus be able to decide whether or not the measure at issue is illegal under
Article 93(3). Where national courts have doubts, they may and in some cases must request a
preliminary ruling from the Court of Justice in accordance with Article 77.

21. Where national courts give judgment finding that Article 93(3) has not been complied with, they
must rule that the measure at issue infringes Community law and take the appropriate measures to
safeguard the rights enjoyed by individuals and undertakings.

V. EFFECTS OF COMMISSION DECISIONS

22. The Court of Justice has held (*°) that a national court is bound by a Commission decision
addressed to a Member State under Article 93(2) where the beneficiary of the aid in question seeks
to question the validity of the decision of which it had been informed in writing by the Member State
concerned and where it had failed to bring an action for annulment of the decision within the time
limits prescribed by Article 173 of the EC Treaty.

VI. COOPERATION BETWEEN NATIONAL COURTS AND THE COMMISSION

23. The Commission realises that the principles set out above for the application of Articles 92 and 93
by national courts are complex and may sometimes be insufficiently developed to enable them to carry
out their judicial duties properly. National courts may therefore ask the Commission for assistance.

24. Article 5 of the EC Treaty establishes the principle of loyal and constant cooperation between the
Community institutions and the Member States with a view to attaining the objectives of the Treaty,

("7) Case 120/73 Lorenz v Germany, cited at footnote 16, paragraph 4 at p. 1481; see also Case 84/42 Germany v Commission
[1984] ECR 1451, paragraph 11 at p. 1488.

('*) The Commission has issued a guide to its procedures in State aid cases: see Competition law in the European Communities,
Volume II.

("*) The Commission publishes and updates from time to time a compendium of State aid rules (Competition law in the European
Communities, Volume IT).

(2%) Case C-188/92 TWD Textilwerke Deggendorf GmbH v Germany [1994] ECR 1-833; see also Case 77/72 Capolongo v Maya
[1973] ECR 611.



including implementation of Article 3(g), which provides for the establishment of a system ensuring
that competition in the internal market is not distorted. This principle involves obligations and duties
of mutual assistance, both for the Member States and for the Community institutions. Under Article
5, the Commission has a duty of cooperation with the judicial authorities of the Member States which
are responsible for ensuring that Community law is applied and respected in the national legal order.

25. The Commission considers that such cooperation is essential in order to guarantee the strict, effective
and consistent application of Community competition law. In addition, participation by the national
courts in the application of competition law in the field of State aid is necessary to give effect to Article
93(3). The Treaty obliges the Commission to follow the procedure laid down in Article 93(2) before it
can order reimbursement of aid which is incompatible with the common market (**). The Court has ruled
that Article 93(3) has direct effect and that the illegality of an aid measure, and the consequences that
flow therefrom, can never be validated retroactively by a positive decision of the Commission on an aid
measure. Application of the rules on notification in the field of State aid therefore constitutes an essential
link in the chain of possible legal action by individuals and undertakings.

26. In the light of these considerations, the Commission intends to work towards closer cooperation
with national courts in the following manner.

27. The Commission is committed to a policy of openness and transparency. The Commission
conducts its policy so as to give the parties concerned useful information on the application of
competition rules. To this end, it will continue to publish as much information as possible about State
aid cases and policy. The case-law of the Court of Justice and Court of First Instance, general texts
on State aid published by the Commission, decisions taken by the Commission, the Commission’s
annual reports on competition policy and the monthly Bulletin of the European Union may assist
national courts in examining individual cases.

28. If these general pointers are insufficient, national courts may, within the limits of their national
procedural law, ask the Commission for information of a procedural nature to enable them to discover
whether a certain case is pending before the Commission, whether a case has been the subject of a
notification or whether the Commission has officially initiated a procedure or taken any other decision.

29. National courts may also consult the Commission where the application of Article 92(1) or Article
93(3) causes particular difficulties. As far as Article 92(1) is concerned, these difficulties may relate
in particular to the characterisation of the measure as State aid, the possible distortion of competition
to which it may give rise and the effect on trade between Member States. Courts may therefore consult
the Commission on its customary practice in relation to these issues. They may obtain information
from the Commission regarding factual data, statistics, market studies and economic analyses. Where
possible, the Commission will communicate these data or will indicate the source from which they can
be obtained.

30. In its answer, the Commission will not go into the substance of the individual case or the
compatibility of the measure with the common market. The answer given by the Commission will
not be binding on the requesting court. The Commission will make it clear that its view is not

(*') The Commission has informed the Member States that *...in appropriate cases it may — after giving the Member State
concerned the opportunity to comment and to consider alternatively the granting of rescue aid, as defined by the Community
guidelines — adopt a provisional decision ordering the Member State to recover any monies which have been disbursed in
infringement of the procedural requirements. The aid would have to be recovered in accordance with the requirements of
domestic law: the sum repayable would carry interest running from the time the aid was paid out.” (Commission
communication to the Member States supplementing the Commission’s letter SG(91) D/4577 of 4 March 1991 concerning
the procedures for the notification of aid plans and procedures applicable when aid is provided in breach of the rules of Article
93(3) of the EC Treaty), not yet published.
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definitive and that the court’s right to request a preliminary ruling from the Court of Justice pursuant
to Article 177 is unaffected.

31. It is in the interests of the proper administration of justice that the Commission should answer
requests for legal and factual information in the shortest possible time. Nevertheless, the Commission
cannot accede to such requests unless several conditions are met. The requisite data must actually be
at its disposal and the Commission may communicate only non-confidential information.

32. Article 214 of the EC Treaty requires the Commission not to disclose information of a confidential
nature. In addition, the duty of loyal cooperation under Article 5 applies to the relationship between
courts and the Commission, and does not concern the parties to the dispute pending before those courts.
The Commission is obliged to respect legal neutrality and objectivity. Consequently, it will not accede
to requests for information unless they come from a national court, either directly, or indirectly through
parties which have been ordered by the court concerned to request certain information.

VII. FINAL REMARKS

33. This notice applies mutatis mutandis to relevant State aid rules, in so far as they have direct effect
in the legal order of Member States, of:

— the Treaty establishing the European Coal and Steel Community and provisions adopted
thereunder, and

— the Agreement on the European Economic Area.

34. This notice is issued for guidance and does not in any way limit the rights conferred on Member
States, individuals or undertakings by Community law.

35. This notice is without prejudice to any interpretation of Community law which may be given by
the Court of Justice and Court of First Instance of the European Communities.

36. A summary of the answers given by the Commission pursuant to this notice will be published
annually in the Report on Competition Policy.
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7. Reference and discount rates

Commission letter to Member States of 18 August 1997
on the method for setting the reference and discount dates

Dear Sir,

For the purposes of Community monitoring of State aid as required by the EC Treaty, the Commission
uses various parameters, including the reference and discount rates.

The reference/discount rates are used to measure the grant equivalent of aid that is disbursed in
several instalments and to calculate the aid element resulting from interest subsidy schemes. They
are also used in implementing the de minimis rule and for the repayment of illegal aid (').

In its decision of 10 July 1996, which was communicated to you by letter of 2 August 1996, the
Commission amended the method for setting and updating the reference/discount rates. Since
1 August 1996, the reference rate has been calculated on the basis of the rate on 10-year State bonds,
as harmonised by the European Monetary Institute, plus a specific premium for each Member State.

The Commission also had a study carried out on the method of setting the reference rates in the
context of aid schemes for businesses within the European Union. One of the objects of the study
was to check the level of current premiums and to propose their revision if necessary, with a view to
possible harmonisation and closer alignment on markets. The study was also supposed to assess the
desirability of replacing the EMI rates by the rates of yield on medium-term (five-to seven-year) state
bonds.

The study was carried out by KPMG, Frankfurt, on the basis of a survey of over 70 banks in the 15
Member States. The main results of the study are set out below.

KPMG looked separately at the question of the choice of the base rate, currently the EMI rate, and
of the calculation of the adjustment premiums.

Base rate
KPMG takes the view that, if it is to be used to determine the reference rate, the base rate must be:
— a market rate whose monthly movement can be easily followed;
— similar in maturity to ordinary public loans;
— used if possible b'y the banks for determining the charges on their loans to businesses.
The EMI rates do not fulfil all the above-mentioned conditions: they have a longer maturity (10 years)

than most of the public loan regimes examined by the Commission, whose duration (?) hardly exceeds
five to six years. Nor are they used by the banks in determining the charges on their loans to businesses.

(") See the Commission’s letter to the Member States No 1971 of 22 February 1995 and the Commission communication to the
Member States published in OJ C 156, 22.6.1995.
() Duration is used to mean the average period over which the capital is repaid.
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The fact that the reference rate does not correspond to the maturity of the loans examined by the
Commission may lead to errors in aid assessment. For example, the rate on a public loan having a
duration of five years may be lower than the EMI rate and yet not contain any aid element.

This phenomenon is partly offset by the adjustment premiums, as long as the yield curve does not
vary over time.

As regards the base rate, the consultants recommend use of the five-year interbank swap rates instead
of the EMI 10-year rates. This is because the five-year rates correspond more to the average
capital-repayment period for ordinary public loans.

KPMG also recommends that the Commission follow the short-term rates (of the Libor one-year
type) and the EMI 10-year rates.

Adjustment premiums

KPMG examined the suitability of the old reference-rate definitions which served as a basis for
calculating the current adjustment premiums.

It concluded that these definitions are generally imprecise and heterogeneous as regards the maturity
of the loans and their amounts. The amounts usually relate to the cost of indebtedness of firms (stock
concept) rather than the cost of their new borrowings (flow concept).

Lastly, the statistics are in general aggregates that do not allow precise measurement of the aid
elements contained in the interest subsidy schemes or, a fortiori, in individual awards of aid.

As regards the level of the premiums to be applied to the base rate, KPMG have provided brackets
that take account of the diversity of situations, notably the different debtor risks, and of the amount
of the loan.

In the case of smaller loans (less than ECU 5 million), generally contracted by SMEs, KPMG
observed wide differences from one Member State to another and wide disparities within one and the
same country. In its view, such disparities are due to the diversity of the risks covered and to the lack
of transparency/competition on the relevant markets.

KPMG did not find that such disparities existed in the case of large loans, generally contracted by
large firms on highly competitive markets. In the case of this type of loan, KPMG recommends the
use of a single premium of 0.75 to 1 percentage point for all the Member States except Italy, Portugal
and Greece.

In view of these factors, the Commission has decided that a single adjustment premium of (.75 point
(75 basis points) should be applied to all Member States except Italy, Portugal and Greece. This premium
corresponds to the average level of premiums for loans of an amount in excess of ECU 5 million.

This choice is based on the following considerations:

— large loans run a greater risk of significantly affecting intra-Community trade;

— the premiums noted for this type of loan are sufficiently homogeneous to be used. Conversely,

the premiums noted for smaller loans correspond to situations which are too diverse, in terms of
debtor risk, to be used as references;
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— the choice of a single, moderate, premium for most of the Member States reduces the risk of
dispute or discrimination. It anticipates the achievement of Economic and Monetary Union, which
should result in greater competition in banking and a levelling down of interest rates, including
those for SMEs.

Commission decision

In view of the above factors, the Commission has decided that the reference rate should in future be
calculated on the basis of the five-year interbank swap rate (one-year interbank swap rate in the case
of Greece) plus a premium of 75 basis points (200 basis points in the case of Italy and Portugal and
300 basis points in the case of Greece).

The new system will enter into force on 1 August 1997. As from that date, the reference rates will be
determined as follows:

— the indicative rate is defined as the five-year interbank swap rate (offer rate) in the relevant
currency (Athibor 1-year rate, in drachmas, in the case of Greece) plus an additional premium of
75 basis points (200 basis points in the case of Italy and Portugal and 300 basis points in the case
of Greece);

— the reference rate is deemed equal to the average of the indicative rates recorded in September,
October and November of the previous year;

— the reference rate is adjusted again in the course of the year if it differs by more than 15 % from
the average of the indicative rates recorded over the last known three months.

Under this method, the reference rate for your country is XXX % as from 1 August 1997. At each
updating, the Commission will inform you of the adjusted rate and will post it on the Internet at the
following site:

http://europa.eu.int/comm/dg04/aid/tauxref.htm

Yours faithfully,
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Commission notice on the method for setting the reference and discount rates (*)

(This notice replaces the previous notices on the method for setting the reference
and discount rates, and in particular the Commission notice (') of 10 August 1996)

For the purposes of Community monitoring of State aid as required by the EC Treaty, the Commission
uses various parameters, including the reference and discount rates.

Those rates are used to measure the grant equivalent of aid that is disbursed in several instalments
and to calculate the aid element resulting from interest subsidy schemes for loans. They are also used
in implementing the de minimis rule (*) and for the repayment of illegal aid (*).

The reference rates are supposed to reflect the average level of interest rates charged, in the various
Member States, on medium and long-term loans (five to ten years) backed by normal security.

The Commission has decided to replace the current system of setting the reference rates, and to use
instead one based on the five-year interbank swap rates, plus a premium.

As from | August 1997, the reference rates will be set as follows:

— in the case of all Member States except Italy, Portugal and Greece, the indicative rate is defined
as the five-year interbank swap rate, in the relevant currency, plus a premium of 0.75 point (75
basis points),

In the case of Italy and Portugal, the indicative rate is defined as the five-year interbank swap
rate, in the relevant currency, plus a premium of 200 basis points.

In the case of Greece, the indicative rate is defined as the one-year interbank rate (Athibor), in
drachmas, plus a premium of 300 basis points;

— the reference rate is deemed to be equal to the average of the indicative rates recorded in the
preceding September, October and November,

— the reference rate is adjusted again in the course of the year if it differs by more than 15 % from
the average of the indicative rates recorded over the last known three months.

It should also be noted that:

— the reference rate thus determined is a floor rate which may be increased in situations involving
a particular risk (for example, an undertaking in difficulty, or where the security normally
required by banks is not provided). In such cases, the premium may amount to 400 basis points
or more if no private bank would have agreed to grant the relevant loan,

— the Commission reserves the right, if necessary for examining certain cases, to use a shorter base
rate (for example, Libor one-year rate) or a longer base rate (for example, the rate on ten-year
bonds) than the five-year interbank swap rate,

) 0JC273,9.9.1997, p. 3.

'y 0JC232,10.8.1996, p. 10.
) 0OJC68,6.3.1996,p. 9.

) OJC 156,22.6.1995,p. 5.
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— in cases where the five-year interbank swap rate is not available, the base rate will be set at the
level of the rate of yield on five-year State bonds, plus a premium of 25 basis points.

Reference rates will be made known by the Commission on the Internet at the following address:

http://europa.eu.int/comm/dg04/aid/tauxref.htm
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8. Enabling regulation

COUNCIL REGULATION (EC) No 994/98 (") OF 7 MAY 1998

on the application of Articles 92 and 93 of the Treaty establishing
the European Community to certain categories of horizontal State aid

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 94 thereof,
Having regard to the proposal from the Commission ('),

After consulting the European Parliament (3),

Having regard to the opinion of the Economic and Social Committee (®),

(1) Whereas, pursuant to Article 94 of the Treaty. the Council may make any appropriate regulations
for the application of Articles 92 and 93 and may, in particular, determine the conditions in which
Article 93(3) shall apply and the categories of aid exempted from this procedure;

(2) Whereas, under the Treaty, the assessment of compatibility of aid with the common market
essentially rests with the Commission;

(3) Whereas the proper functioning of the internal market requires strict and efficient application of
the rules of competition with regard to State aids;

(4) Whereas the Commission has applied Articles 92 and 93 of the Treaty in numerous decisions and
has also stated its policy in a number of communications; whereas, in the light of the Commission’s
considerable experience in applying Articles 92 and 93 of the Treaty and the general texts issued by
the Commission on the basis of those provisions, it is appropriate, with a view to ensuring efficient
supervision and simplifying administration, without weakening Commission monitoring, that the
Commission should be enabled to declare by means of regulations, in areas where the Commission
has sufficient experience to define general compatibility criteria, that certain categories of aid are
compatible with the common market pursuant to one or more of the provisions of Article 92(2) and
(3) of the Treaty and are exempted from the procedure provided for in Article 93(3) thereof;

(5) Whereas group exemption regulations will increase transparency and legal certainty; whereas
they can be directly applied by national courts, without prejudice to Articles 5 and 177 of the Treaty;

(6) Whereas it is appropriate that the Commission, when it adopts regulations exempting categories
of aid from the obligation to notify provided for in Article 93(3) of the Treaty, specifies the purpose
of the aid, the categories of beneficiaries and thresholds limiting the exempted aid, the conditions
governing the cumulation of aid and the conditions of monitoring, in order to ensure the compatibility
with the common market of aid covered by this regulation;

(") OJL 142, 14.5.1998 p. 1.
(') OIC262,288.1997, p. 6.
() 0JC138,4.5.1998.

(*) 0JC 129,27.4.1998. p. 70.
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(7) Whereas it is appropriate to enable the Commission, when it adopts regulations exempting certain
categories of aid from the obligation to notify in Article 93(3) of the Treaty, to attach further detailed
conditions in order to ensure the compatibility with the common market of aid covered by this regulation;

(8) Whereas it may be useful to set thresholds of other appropriate conditions requiring the notification
of awards of aid in order to allow the Commission to examine individually the effect of certain aid on
competition and trade between Member States and its compatibility with the common market;

(9) Whereas the Commission, having regard to the development and the functioning of the common
market, should be enabled to establish by means of a regulation that certain aid does not fullfil all the
criteria of Article 92(1) of the Treaty and is therefore exempted from the notification procedure laid
down in Article 93(3), provided that aid granted to the same undertaking over a given period of time
does not exceed a certain fixed amount;

(10) Whereas in accordance with Article 93(1) of the Treaty the Commission is under an obligation,
in cooperation with Member States, to keep under constant review all systems of existing aid; whereas
for this purpose and in order to ensure the largest possible degree of transparency and adequate control
it is desirable that the Commission ensures the establishment of a reliable system of recording and
storing information about the application of the regulations it adopts, to which all Member States have
access, and that it receives all necessary information from the Member States on the implementation
of aid exempted from notification to fulfil this obligation, which may be examined and evaluated with
the Member States within the Advisory Committee; whereas for this purpose it is also desirable that
the Commission may require such information to be supplied as is necessary to ensure the efficiency
of such review;

(11) Whereas the control of the granting of aid involves factual, legal and economic issues of a very
complex nature and great variety in a constantly evolving environment; whereas the Commission
should therefore regularly review the categories of aid which should be exempted from notification;
whereas the Commission should be able to repeal or amend regulations it has adopted pursuant to
this regulation where circumstances have changed with respect to any important element which
constituted grounds for their adoption or where the progressive development or the functioning of
the common market so requires;

(12) Whereas the Commission, in close and constant liaison with the Member States, should be able to
define precisely the scope of these regulations and the conditions attached to them; whereas, in order to
provide for cooperation between the Commission and the competent authorities of the Member States,
it is appropriate to set up an advisory committee on State aid to be consulted before the Commission
adopts regulations pursuant to this regulation,

HAS ADOPTED THIS REGULATION:

Article 1

Group exemptions

1. The Commission may, by means of regulations adopted in accordance with the procedures laid
down in Article 8 of this regulation and in accordance with Article 92 of the Treaty, declare that the
following categories of aid should be compatible with the common market and shall not be subject
to the notification requirements of Article 93(3) of the Treaty:

(a) aid in favour of:
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(i) small and medium-sized enterprises;
(ii) research and development;

(iii) environmental protection;

(iv) employment and training;

(b) aid that complies with the map approved by the Commission for each Member State for the grant
of regional aid.

2. The regulations referred to in paragraph 1 shall specify for each category of aid:
(a) the purpose of the aid;
(b) the categories of beneficiaries;

(c) thresholds expressed either in terms of aid intensities in relation to a set of eligible costs or in
terms of maximum aid amounts;

(d) the conditions governing the cumulation of aid;

(e) the conditions of monitoring as specified in Article 3.

3. In addition, the regulations referred to in paragraph 1 may, in particular:

(a) set thresholds or other conditions for the notification of awards of individual aid;
(b) exclude certain sectors from their scope;

(c) attach further conditions for the compatibility of aid exempted under such regulations.

Article 2

De minimis

1. The Commission may, by means of a regulation adopted in accordance with the procedure laid
down in Article 8 of this regulation, decide that, having regard to the development and functioning
of the common market, certain aids do not meet all the criteria of Article 92(1) and that they are
therefore exempted from the notification procedure provided for in Article 93(3), provided that aid
granted to the same undertaking over a given period of time does not exceed a certain fixed amount.
2. At the Commission’s request, Member States shall, at any time, communicate to it any additional
information relating to aid exempted under paragraph 1.

Article 3

Transparency and monitoring

1. When adopting regulations pursuant to Article 1, the Commission shall impose detailed rules upon
Member States to ensure transparency and monitoring of the aid exempted from notification in
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accordance with those regulations. Such rules shall consist, in particular, of the requirements laid
down in paragraphs 2, 3 and 4.

2. On implementation of aid systems or individual aids granted outside any system, which have been
exempted pursuant to such regulations, Member States shall forward to the Commission, with a view
to publication in the Official Journal of the European Communities, summaries of the information
regarding such systems of aid or such individual aids as are not covered by exempted aid systems.

3. Member States shall record and compile all the information regarding the application of the group
exemptions. If the Commission has information which leads it to doubt that an exemption regulation
is being applied properly, the Member States shall forward to it any information it considers necessary
to assess whether an aid complies with that regulation.

4. At least once a year, Member States shall supply the Commission with a report on the application
of group exemptions, in accordance with the Commission’s specific requirements, preferably in
computerised form. The Commission shall make access to those reports available to all the Member
States. The Advisory Committee referred to in Article 7 shall examine and evaluate those reports once
a year.

Article 4

Period of validity and amendment of regulations

1. Regulations adopted pursuant to Articles 1 and 2 shall apply for a specific period. Aid exempted
by a regulation adopted pursuant to Articles 1 and 2 shall be exempted for the period of validity of
that regulation and for the adjustment period provided for in paragraphs 2 and 3.

2. Regulations adopted pursuant to Articles 1 and 2 may be repeated or amended where circumstances
have changed with respect to any important element that constituted grounds for their adoption or
where the progressive development or the functioning of the common market so requires. In that case
the new regulation shall set a period of adjustment of six months for the adjustment of aid covered
by the previous regulation.

3. Regulations adopted pursuant to Articles 1 and 2 shall provide for a period as referred to in
paragraph 2, should their application not be extended when they expire.

Article 5

Evaluation report
Every five years the Commission shall submit a report to the European Parliament and to the Council

on the application of this regulation. It shall submit a draft report for consideration by the Advisory
Committee referred to in Article 7.

Article 6

Hearing of interested parties
Where the Commission intends to adopt a regulation, it shall publish a draft thereof to enable all

interested persons and organisations to submit their comments to it within a reasonable time limit to
be fixed by the Commission and which may not under any circumstances be less than one month.
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Article 7

Advisory committee
An advisory committee, hereinafter referred to as the Advisory Committee on State Aid, shall be set

up. It shall be composed of representatives of the Member States and chaired by the representative
of the Commission.

Article 8

Consultation of the Advisory Committee

1. The Commission shall consult the Advisory Committee on State Aid:

(a) before publishing any draft regulation;

(b) before adopting any regulation.

2. Consultation of the Committee shall take place at a meeting called by the Commission. The drafts
and documents to be examined shall be annexed to the notification. The meeting shall take place no

earlier than two months after notification has been sent.

This period may be reduced in the case of the consultations referred to in paragraph 1(b), when urgent
or for simple extension of a regulation.

3. The representative of the Commission shall submit to the Committee a draft of the measures to be
taken. The Committee shall deliver its opinion on the draft, within a time limit which the Chairman
may lay down according to the urgency of the matter, if necessary by taking a vote.

4. The opinion shall be recorded in the minutes; in addition, each Member State shall have the right
to ask to have its position recorded in the minutes. The Advisory Committee may recommend
publication of the opinion in the Official Journal of the European Communities.

5. The Commission shall take the utmost account of the opinion delivered by the Committee. It shall
inform the Committee of the manner in which its opinion has been taken into account.

Article 9

Final provisions

This regulation shall enter into force on the day following its publication in the Official Journal of
the European Communities.

This regulation shall be binding in its entirety and directly applicable in all Member States.
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9. Proposal for a procedural regulation

Proposal for a Council regulation (EC) laying down detailed rules for the application
of Article 93 of the EC Treaty (*)

COM(98) 73 final — 98/0060(CNS)

(Submitted by the Commission on 24 February 1998)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 94 thereof,
Having regard to the proposal from the Commission,

Having regard to the opinion of the European Parliament,

Having regard to the opinion of the Economic and Social Committee,

(1) Whereas, for the purpose of applying Articles 77 and 92 of the Treaty, the Commission has specific
competence under Article 93 of the Treaty to decide on the compatibility of State aid with the common
market when reviewing existing aid, when taking decisions on new or altered aid and when taking
action regarding non-compliance with its decisions or with the requirement as to notification;

(2) Whereas the Commission, in accordance with the case-law of the Court of Justice of the European
Communities, has developed and established a consistent practice for the application of Article 93 of
the Treaty and has laid down certain procedural rules and principles in a number of communications;
whereas it is appropriate, with a view to ensuring effective and efficient procedures pursuant to
Article 93 of the Treaty, to codify and reinforce this practice by means of a regulation;

(3) Whereas a procedural regulation on the application of Article 93 of the Treaty will increase
transparency and legal certainty;

(4) Whereas in accordance with Article 93(3) of the Treaty, all plans to grant new aid are to be notified
to the Commission and should not be put into effect before the Commission has authorised it;

(5) Whereas in accordance with Article 5 of the Treaty, the Member States are under an obligation to
cooperate with the Commission and to provide it with all information required to allow the Commission
to carry out its duties under this regulation;

(6) Whereas the period within which the Commission is to conclude the preliminary examination of
notified aid should be set at two months; whereas, for reasons of legal certainty, that examination
should be closed by a decision;

(7) Whereas in all cases where, as a result of the preliminary examination, the Commission cannot find
the aid to be compatible with the common market, the formal investigation procedure should be opened
in order to enable the Commission to gather all the information it needs to assess the compatibility of
the aid and to allow the interested parties to submit their comments; whereas the rights of the interested
parties can best be safeguarded within the framework of the formal investigation procedure provided
for under Article 93(2) of the Treaty;

() 0JC116,16.4.1998, p. 13.
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(8) Whereas, after having considered the comments submitted by the interested parties, the Commission
should conclude its examination by means of a final decision as soon as the doubts have been removed;

(9) Whereas, in order to ensure that the State aid rules are applied correctly and effectively, the
Commission should have the opportunity of revoking a decision which was based on incorrect
information;

(10) Whereas, in order to ensure compliance with Article 93 of the Treaty, and in particular with the
notification obligation and the standstill clause in Article 93(3), the Commission should examine all
cases of unlawful aid; whereas in the interests of transparency and legal certainty, the procedures to
be followed in such cases should be laid down; whereas when a Member State has not respected the
notification obligation or the standstill clause, the Commission should not be bound by time limits;

(11) Whereas in cases of unlawful aid, the Commission should have the right to obtain all necessary
information enabling it to take a decision and to restore immediately, where appropriate, undistorted
competition; whereas it is therefore appropriate to enable the Commission to adopt interim measures
addressed to the Member State concerned; whereas the interim measures may take the form of
information injunctions, suspension injunctions and recovery injunctions; whereas the Commission
should be enabled in the event of non-compliance with an information injunction, to decide on the
basis of the information available and, in the event of non-compliance with suspension and recovery
injunctions, to refer the matter to the Court of Justice direct, in accordance with the second subparagraph
of Article 93(2) of the Treaty;

(12) Whereas in cases of unlawful aid which is not compatible with the common market, effective
competition should be restored; whereas for this purpose it is necessary that the aid, including interest,
be recovered without delay; whereas it is appropriate that recovery be effected in accordance with the
procedures of national law; whereas the application of those procedures should not, by preventing the
immediate and effective execution of the Commission decision, impede the restoration of effective
competition; whereas the suspensive effect of remedies under national law would render the immediate
execution of the decision practically impossible and would allow the recipient to continue to benefit
from the unlawful aid; whereas for reasons of equal treatment, a recovery decision should have the same
effect in all Member States; whereas therefore it is necessary for the efficient functioning of the entire
system of prior notification as provided for by the Treaty and for the effectiveness of the Commission
decision, that remedies under national law should not have suspensive effect; whereas this is without
prejudice to the possibility for the Court of Justice to order that the application of the Commission
decision be suspended pursuant to Article 185 of the Treaty;

(13) Whereas misuse of aid may have effects on the functioning of the internal market which are
similar to those of unlawful aid and should thus be treated according to similar procedures; whereas
unlike unlawful aid, aid which has possibly been misused is aid which has been previously approved
by the Commission; whereas therefore the opening of the formal investigation procedure should have
no automatic suspensive effect and the Commission should not be allowed to use a recovery
injunction with regard to misuse of aid;

(14) Whereas in accordance with Article 93(1) of the Treaty, the Commission is under an obligation,
in cooperation with the Member States, to keep under constant review all systems of existing aid;
whereas in the interests of transparency and legal certainty, it is appropriate to specify the scope of
cooperation under that article;

(15) Whereas in order to ensure compatibility of existing aid schemes with the common market and in
accordance with Article 93(1) of the Treaty, the Commission should propose appropriate measures
where an existing aid scheme is not or is no longer compatible with the common market and should
initiate the procedure provided for in Article 93(2) of the Treaty if the Member State concerned declines
to implement the proposed measures;
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(16) Whereas, in order to allow the Commission to monitor in an effective manner compliance with
Commission decisions and to facilitate cooperation between the Commission and Member States for
the purpose of the constant review of all existing aid schemes in the Member States in accordance
with Article 93(1) of the Treaty, it is necessary to introduce a general reporting obligation with regard
to all existing aid schemes;

(17) Whereas, where the Commission has serious doubts as to whether its decisions are being complied
with, it should have at its disposal additional instruments allowing it to obtain the information necessary
to verify compliance; whereas for this purpose on-site monitoring visits are an appropriate instrument
as far as conditional decisions are concerned; whereas for the same purpose and in accordance with
Article 5 of the Treaty as well as with the principle of subsidiarity as laid down in Article 3b of the
Treaty, it is appropriate to allow the Commission to request assistance from competent national
independent supervisory bodies, which will allow the Commission to establish whether conditional
decisions, negative decisions, suspension injunctions and recovery injunctions are being complied with;

(18) Whereas in the interests of transparency and legal certainty, it is appropriate to give public
information on Commission decisions while, at the same time, maintaining the principle that decisions
in State aid cases are addressed to the Member State concerned; whereas it is therefore appropriate to
publish summaries of all decisions which might affect the interests of interested parties and to make
copies of such decisions available to interested parties; whereas the Commission, when giving public
information on its decisions, should respect the rules on professional secrecy, in accordance with
Article 214 of the Treaty;

(19) Whereas the Commission, in close liaison with the Member States, should be able to adopt
implementing provisions laying down detailed rules concerning the procedures under this regulation;
whereas, in order to provide for cooperation between the Commission and the competent authorities
of the Member States, it is appropriate to create an advisory committee on State aid to be consulted
before the Commission adopts provisions pursuant to this regulation,

HAS ADOPTED THIS REGULATION:

CHAPTER I — GENERAL

Article 1

Definitions

For the purpose of this regulation, the following definitions shall apply:

(a) ‘aid’: any measure fulfilling all the criteria laid down in Article 92(1) of the Treaty;
(b) ‘existing aid’:

(1) without prejudice to Articles 144 and 172 of the Act of Accession of Austria, Finland and
Sweden, all aid which existed prior to the entry into force of the Treaty in the respective
Member State, that is to say, aid schemes and individual aid which were put into effect
before, and provide for payments after, the entry into force of the Treaty,

(ii) authorised aid, that is to say, aid schemes and individual aid which have been authorised by
the Commission or by the Council,

(iii) aid which is deemed to have been authorised pursuant to Article 4(6) of this regulation;
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(c) ‘new aid’: all aid, that is to say, aid schemes and individual aid, which is not existing aid, including
alterations to existing aid;

(d) ‘aid scheme’: any act on the basis of which, without further implementing measures being required,
individual aid awards may be made to undertakings defined within the act in a general and abstract
manner;

(e) ‘individual aid’: aid that is not awarded on the basis of an aid scheme and notifiable awards of
aid on the basis of an aid scheme;

(f) ‘unlawful aid’: new aid put into effect in contravention of Article 93(3) of the Treaty;

(g) ‘misuse of aid’: aid put into effect, awarded or used in contravention of a decision taken pursuant
to Article 4(3) or Article 7(3) or (4) of this regulation and which does not constitute unlawful aid;

(h) ‘interested party’: any Member State and any person, undertaking or association of undertakings
whose interests might be affected by the granting of aid, in particular the beneficiary of the aid,
competing undertakings and trade associations;

(i) ‘complete notification’: notification satisfying the requirements of Article 2(2) of this regulation.

CHAPTER II — PROCEDURE REGARDING NOTIFIED AID

Article 2

Notification of new aid

1. Save as otherwise provided in regulations made pursuant to Article 94 of the Treaty or to other
relevant provisions thereof, any plans to grant new aid shall be notified to the Commission in
sufficient time by the Member State concerned.

2. In a notification, the Member State concerned shall provide all necessary information in order to
enable the Commission to take a decision pursuant to Articles 4 and 7.

Article 3

Standstill clause
Aid notifiable pursuant to Article 2(1) shall not be put into effect before the Commission has taken

or is deemed to have taken a decision authorising such aid.

Article 4

Preliminary examination of the notification and decisions of the Commission

1. The Commission shall examine the notification as soon as it is received. Without prejudice to
Article 8, the Commission shall take a decision pursuant to paragraphs 2, 3 or 4 of this article.

2. Where the Commission, after a preliminary examination, finds that the notified measure does not
constitute aid, it shall record that finding by way of a decision.
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3. Where the Commission, after a preliminary examination, finds that no doubts are raised as to the
compatibility with the common market of a notified measure, in so far as it falls within the scope of
Article 92(1) of the Treaty, it shall decide that the measure is compatible with the common market
(decision not to raise objections). The decision shall specify which exception under the Treaty has
been applied.

4. Where the Commission, after a preliminary examination, finds that doubts are raised as to the
compatibility with the common market of a notified measure, it shall decide to initiate proceedings
pursuant to Article 93(2) of the Treaty (decision to initiative the formal investigation procedure).

5. The decisions referred to in paragraphs 2, 3 and 4 shall be taken within two months. That period
shall begin on the day following the receipt of a complete notification. The period can be extended
with the consent of both the Commission and the Member State concerned.

6. Where the Commission has not taken a decision in accordance with paragraphs 2, 3 or 4 within the
period laid down in paragraph 5, the aid shall be deemed to have been authorised by the Commission.
The Member State concerned may thereupon implement the measures in question after giving the
Commission prior notice thereof, unless the Commission takes a decision pursuant to paragraph 4
within a period of 15 working days following receipt of the notice.

Article 5

Request for information

1. Where the Commission considers that information provided by the Member State concerned with
regard to a measure notified pursuant to Article 2 is incomplete, it shall request all necessary
additional information.

2. Where the Member State concerned does not provide the information requested within the period
prescribed by the Commission or provides incomplete information, the Commission shall send a
reminder, allowing an appropriate additional period within which the information shall be provided.

3. The notification shall be deemed to be withdrawn if the requested information is not provided
within the prescribed period, unless before the expiry of that period either the period has been
extended with the consent of both the Commission and the Member State concerned, or the Member
State concerned, in a duly reasoned request, asks the Commission to consider the notification to be
complete because the additional information requested does not exist or has already been provided.
Where the Commission, having received such a request, considers the notification to be complete, it
shall inform the Member State thereof. In that case, the period referred to in Article 4(5) shall begin
on the day following receipt of the request.

Article 6

Formal investigation procedure

1. The decision to initiate proceedings pursuant to Article 4(4) shall summarise the relevant issues of
fact and law, shall include a preliminary assessment from the Commission as to the aid character of
the proposed measure, and shall set out the doubts as to its compatibility with the common market.
The decision shall call on the Member State concerned and on interested parties to submit comments
within a prescribed period which shall normally not exceed one month. In duly justified cases, the
Commission may extend the prescribed period.

123



2. The comments received shall be submitted to the Member State concerned. If an interested party
so requests, its identity shall not be disclosed to the Member State concerned. The Member State
concerned may reply to the comments submitted within a prescribed period which shall normally not
exceed one month. In duly justified cases, the Commission may extend the prescribed period.

Article 7

Decisions of the Commission to close the formal investigation procedure

1. Without prejudice to Article 8, the formal investigation procedure shall be closed by means of a
decision as provided for in paragraphs 2 to 5 of this article.

2. Where the Commission finds that, where appropriate following modification by the Member State
concerned, the notified measure does not constitute aid, it shall record that finding by way of a decision.

3. Where the Commission finds that, where appropriate following modification by the Member State
concerned, the doubts as to the compatibility of the notified measure with the common market have
been removed, it shall decide that the aid is compatible with the common market (positive decision).
That decision shall specify which exception under the Treaty has been applied.

4. The Commission may attach to a positive decision conditions subject to which an aid may be
considered compatible with the common market and lay down obligations to enable compliance with
the decision to be monitored (conditional decision).

5. Where the Commission finds that the notified measure is not compatible with the common market,
it shall decide that the measure shall not be put into effect (negative decision).

6. Decisions taken pursuant to paragraphs 2, 3, 4 and 5 shall be taken as soon as the doubts referred
to in Article 4(4) have been removed.

Article 8

Withdrawal of netification

1. The Member State concerned may withdraw the notification within the meaning of Article 2 in due
time before the Commission has taken a decision pursuant to Article 4(2) or (3) or Article 7.

2. In cases where the Commission has initiated the formal investigation procedure, the Commission
shall close that procedure.

Article 9

Revocation of a decision

The Commission may revoke a decision taken pursuant to Article 4(2) or (3), or Article 7(2), (3), (4)
or (5), where it was based on incorrect information provided during the procedure which was a
determining factor for the decision. The Commission may open the formal investigation procedure
pursuant to Article 4(4). Articles 6, 7 and 10, Article 11(1) and Article 14 shall apply mutatis mutandis.
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CHAPTER III — PROCEDURE REGARDING UNLAWFUL AID

Article 10

Examination, request for information and injunction for information

1. Where the Commission has in its possession information from whatever source regarding possible
unlawful aid, it shall examine that information without delay.

2. If necessary, it shall request information from the Member State concerned. Article 2(2) and Article
5(1) and (2) shall apply mutatis mutandis.

3. Where, despite a reminder pursuant to Article 5(2), the Member State concerned does not provide
the information requested within the period prescribed by the Commission, or where it provides
incomplete information, the Commission shall by decision require the information to be provided
(information injunction). The decision shall specify what information is required and prescribe an
appropriate period within which it is to be supplied.

Article 11

Injunction to suspend or provisionally recover aid

1. The Commission may, after giving the Member State concerned the opportunity to submit its
comments, adopt a decision requiring the Member State to suspend any unlawful aid until the
Commission has taken a decision on the compatibility of the aid with the common market (suspension
injunction).

2. The Commission may, after giving the Member State concerned the opportunity to submit its
comments, adopt a decision requiring the Member State provisionally to recover any unlawful aid
until the Commission has taken a decision on the compatibility of the aid with the common market

(recovery injunction). Recovery shall be effected in accordance with the procedure set out in Article
14(2) and (3).

Article 12

Non-compliance with an injunction decision
If the Member State fails to comply with an injunction decision as referred to in Article 11, the
Commission shall be entitled, while carrying out the examination on the substance of the matter on

the basis of the information available, to refer the matter to the Court of Justice direct and apply for
a declaration that the failure to comply constitutes an infringement of the Treaty.

Article 13

Decisions of the Commission

1. The examination of possible unlawful aid shall result in a decision pursuant to Article 4(2), (3) or
(4). In the case of decisions pursuant to Article 4(4), proceedings shall be closed by means of a
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decision pursuant to Article 7. If a Member State fails to comply with an information injunction, that
decision shall be taken on the basis of the information available.

2. In cases of possible unlawful aid, the Commission shall not be bound by the time limit set out in
Atrticle 4(5).

3. Article 9 shall apply rmutatis mutandis.

Article 14

Recovery of aid

1. Where negative decisions are taken in cases of unlawful aid, the Commission shall decide that the
Member State concerned shall take all necessary measures to recover the aid from the beneficiary
(recovery decision).

2. The aid to be recovered pursuant to a recovery decision shall include interest at an appropriate rate
fixed by the Commission. Interest shall be payable from the date on which the unlawful aid was at
the disposal of the beneficiary until the date of its recovery.

3. Without prejudice to any order of the Court of Justice pursuant to Article 185 of the Treaty,
recovery shall be effected without delay and in accordance with the procedures under the national

law of the Member State concerned, provided that they allow the immediate and effective execution
of the Commission’s decision. Remedies under national law shall not have suspensive effect.

CHAPTER IV — PROCEDURE REGARDING MISUSE OF AID

Article 15

Misuse of aid
Without prejudice to Article 22, the Commission may in cases of misuse of aid open the formal

investigation procedure pursuant to Article 4(4). Articles 6. 7.9 and 10, Article 11(1) and Article 14
shall apply mutatis mutandis.

CHAPTER V — PROCEDURE REGARDING EXISTING AID SCHEMES

Article 16

Cooperation pursuant to Article 93(1) of the Treaty

1.In the review of existing aid schemes pursuant to Article 93(1) of the Treaty, the Commission shall
obtain all necessary information from the Member State concerned.

2.Where the Commission considers that an existing aid scheme is not or is no longer compatible with
the common market, it shall inform the Member State concerned of its preliminary view and give the
Member State concerned the opportunity to submit its comments within a period of one month. In
duly justified cases, the Commission may extend this period.
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Article 17

Proposal for appropriate measures

Where the Commission, in the light of the information submitted by the Member State pursuant to
Article 16, concludes that the existing aid scheme is not or is no longer compatible with the common
market, it shall issue a recommendation proposing appropriate measures to the Member State
concerned. The recommendation may propose, in particular:

(a) substantive amendment of the aid scheme, or

(b) introduction of procedural requirements, or

(c) abolition of the aid scheme.

Article 18

Legal consequences of a proposal for appropriate measures

1. Where the Member State concerned accepts the proposed measures and informs the Commission
thereof, the Commission shall record that finding. The Member State shall be bound by its acceptance
to implement the appropriate measures.

2. Where the Member State concerned does not accept the proposed measures and the Commission,
having taking into account the arguments of the Member State concerned, still considers that those

measures are necessary, it shall initiate proceedings pursuant to Article 4(4). Articles 6, 7 and 9 shall
apply mutatis mutandis.

CHAPTER VI — MONITORING

Article 19

Annual reports

1. The Member States shall submit to the Commission annual reports on all existing aid schemes with
regard to which no specific reporting obligations have been imposed in a conditional decision
pursuant to Article 7(4).

2. Where, despite a reminder, the Member State concerned fails to submit an annual report, the
Commission may proceed in accordance with Article 17 with regard to the aid scheme concerned.

Article 20

On-site monitoring
1. In cases where the Commission has serious doubts as to whether conditional decisions within the

meaning of Article 7(4) are being complied with, the Member State concerned shall allow the
Commission to undertake on-site monitoring visits.
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2. The officials authorised by the Commission shall be empowered, depending on the conditions of
the conditional decision concerned:

(a) to enter any premises and land of the undertaking concerned;

(b) to ask for oral explanations on the spot;

(c) to examine books and other business recérds and take or demand copies.
The Commission may be assisted if necessary by independent experts.

3. The Commission shall inform the Member State concerned, in good time and in writing, of the on-
site monitoring visit and of the identities of the authorised officials and experts. If the Member State
has duly justified objections against the Commission’s choice of experts, the experts shall be
appointed in common agreement with the Member State. The officials of the Commission and the
experts authorised to carry out the on-site monitoring shall produce an authorisation in writing
specifying the subject-matter and purpose of the visit.

4. Officials authorised by the Member State in whose territory the monitoring visit is to be made may,
at the request of the Member State or of the Commission, be present at the monitoring visit.

5. Where an undertaking opposes a monitoring visit ordered pursuant to this article, the Member State
concerned shall afford the necessary assistance to the officials and experts authorised by the
Commission to enable them to carry out the monitoring visit. To this end the Member States shall,
after consulting the Commission, take the necessary measures within one year after the entry into
force of this regulation.

Article 21

Cooperation with national independent supervisory bodies

1. In cases where the Commission has serious doubts as to whether conditional decisions under
Article 7(4), negative decisions either under Article 7(5) or under Article 7(5) in conjunction with
Article 14(1), suspension injunctions under Article 11(1) and recovery injunctions under Article 11(2)
are being complied with, it may invite the competent national independent supervisory body to
provide the Commission with a report on the execution of the decision concerned.

2. The Member State shall inform the Commission which national independent supervisory body it
has designated for the purpose of this cooperation procedure. To enable the supervisory body to
obtain all necessary information and to report to the Commission, the Member State shall, after
consulting the Commission, take the necessary measures within one year of the entry into force of
this regulation.

Article 22

Non-compliance
1. Where the Member State concerned does not comply with conditional or negative decisions, in

particular in cases referred to in Article 14, the Commission may refer the matter to the Court of
Justice direct in accordance with Article 93(2) of the Treaty.
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2. If the Commission considers that the Member State concerned has not complied with a judgment
of the Court of Justice, the Commission may pursue the matter in accordance with the provisions of
Article 171 of the Treaty.

CHAPTER VII — COMMON PROVISIONS

Article 23

Professional secrecy

The Commission and the Member States, their officials and other servants, including independent
experts appointed by the Commission, shall not disclose information which they have acquired
through the application of this regulation and is covered by the obligation of professional secrecy.

Article 24

Addressee of decisions

Decisions taken pursuant to Chapters II, III, IV, V and VI of this regulation shall be addressed to the
Member State concerned. The Commission shall notify them to the Member State concerned without
delay.

Article 25

Information for interested parties and publication of decisions

1. The Commission shall send a copy of a decision pursuant to Article 7 to any interested party which
has submitted comments pursuant to Article 6 and to any beneficiary of individual aid.

2. The Commission shall publish in the Official Journal of the European Communities a summary
notice of the decisions which it takes pursuant to Article 4(2) and (3), Article 7(2), (3), (4) and (5),
and Article 17 in conjunction with Article 18(1). The summary notice shall state that a copy of the
decision may be obtained in the authentic language version or versions.

3. The Commission shall publish in the Official Journal of the European Communities the decisions
which it takes pursuant to Article 4(4) in the authentic language versions. It shall also publish in all
the other official languages of the Community a summary notice of those decisions. For the purpose
of submitting comments pursuant to Article 6, a copy of the decision may be requested in any official
language of the Community within a period of 15 working days following the date of publication of
the summary notice.

4. In cases where Article 4(6) or Article 8(2) applies, a short notice shall be published in the Official
Journal of the European Communities.

5. The Council shall publish decisions pursuant to the third subparagraph of Article 93(2) in the
Official Journal of the European Communities.
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Article 26

Implementing provisions
The Commission acting in accordance with the procedure laid down in Article 27 shall have the
power to adopt implementing provisions, in particular concerning the form, content and other details

of notifications, the form, content and other details of annual reports, time limits and the calculation
of time limits, and the interest rate referred to in Article 14(2).

Article 27

Advisory committee on State aid

1. The Commission shall be assisted by an advisory committee on State aid, hereinafter referred to as
‘the committee’, composed of the representatives of the Member States and chaired by the representative
of the Commission.

2. The representative of the Commission shall submit to the committee a draft of the measures to be
taken pursuant to Article 26. The committee shall deliver its opinion on the draft, within a time limit
which the chairman may lay down according to the urgency of the matter, if necessary by taking a
vote.

The opinion shall be recorded in the minutes; in addition, each Member State shall have the right to
ask to have its position recorded in the minutes.

The Commission shall take the utmost account of the opinion delivered by the committee. It shall
inform the committee on the manner in which its opinion has been taken into account.

Article 28

Entry into force

This regulation shall enter into force on the 20th day following its publication in the Official Journal
of the European Communities.

This regulation shall be binding in its entirety and directly applicable in all Member States.
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C — Rules on the assessment of certain financial
transfers and transactions as State aid






I — Government capital injections

Application of Articles 92 and 93 of the EEC Treaty to public authorities’ holdings
(Bulletin EC 9-1984)
(Public authorities’ holdings in company capital)

The Commission's position

The Commission has sent Member States a paper explaining its general approach to the acquisition
of shareholdings by the public authorities and setting out Member States’ obligations in the field.

‘Public holding’ means a direct holding of central, regional or local government, or a direct holding
of financial institutions or other national, regional or industrial agencies (') which are funded from
State resources within the meaning of Article 92(1) of the EC Treaty, or over which central, regional
or local government exercises a dominant influence.

The Commission has already had occasion in the past to consider the question of public holdings in
company capital from the angle of policy on State aid; in most cases, in view of the particular
circumstances, it has regarded them as constituting State aid. This position is spelt out clearly in the
steel and shipbuilding codes.

The steel code states that ‘the concept of aid includes... any aid elements contained in the financing
measures taken by Member States in respect of the steel undertakings which they directly or indirectly
control and which do not count as the provision of equity capital according to standard company
practice in a market economy’ (Commission Decision No 2320/81/ECSC of 7 April 1981 establishing
Community rules for aid to the steel industry (?): recital 11, last paragraph, and Article 1). Pursuant to
that decision the Commission has usually regarded any contribution of capital to companies as State aid.

The shipbuilding code contains a formula identical to the one in the steel code (Council Directive No
81/363/EEC of 28 April 1981 on aid to shipbuilding (3): last recital and Article 1(e)).

1. The Treaty establishes both the principle of impartiality with regard to the system of property
ownership (Article 222) and the principle of equality between public and private undertakings. This
means that Commission action may neither penalise nor favour public authorities which provide
companies with equity capital. Nor is it for the Commission to express any opinion as to the choice
companies make between methods of financing — loan or equity — whether the funds are of private
or public origin.

(') This includes public undertakings as defined in Article 2 of Commission Directive 80/723/EEC of 25 June 1980 on the
transparency of financial relations between Member States and public undertakings (OJ L 195, 29.7.1980).

() OJL 228, 13.8.1981.

() OJL137,23.5.1981.

2
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Where, applying the guidelines laid down in this paper, it is apparent that a public authority which
injects capital by acquiring a holding in a company is not merely providing equity capital under
normal market economy conditions, the case has to be assessed in the light of Article 92 of the EC
Treaty.

2. Four types of situation can be distinguished in which public authorities may have occasion to
acquire a holding in the capital of companies:

(a) the setting-up of a company,
(b) partial or total transfer of ownership from the private to the public sector,

(c) in an existing public enterprise, injection of fresh capital or conversion of endowment funds into
capital,

(d) in an existing private sector company, participation in an increase in share capital.
3. On this basis four cases can be distinguished.

3.1. Straightforward partial or total acquisition of a holding in the capital of an existing company,
without any injection of fresh capital, does not constitute aid to the company.

3.2. Nor is State aid involved where fresh capital is contributed in circumstances that would be
acceptable to a private investor operating under normal market economy conditions. This can be
taken to apply:

(1) where a new company is set up with the public authorities holding the entire capital or a majority
or minority interest, provided the authorities apply the same criteria as provider of capital under
normal market economy conditions;

(ii) where fresh capital is injected into a public enterprise, provided this fresh capital corresponds to new
investment needs and to costs directly linked to them, that the industry in which the enterprise
operates does not suffer from structural overcapacity in the common market, and that the enterprise’s
financial position is sound;

(iii) where the public holding in a company is to be increased, provided the capital injected is
proportionate to the number of shares held by the authorities and goes together with the injection
of capital by a private shareholder; the private investor’s holding must have real economic
significance;

(iv) where, even though the holding is acquired in the manner referred to in either of the last two
indents of Section 3.3 below, it is in a small or medium-sized enterprise which because of its
size is unable to provide adequate security on the private financial market, but whose prospects
are such as to warrant a public holding exceeding its net assets or private investment;

(v) where the strategic nature of the investment in terms of markets or supplies is such that
acquisition of a shareholding could be regarded as the normal behaviour of a provider of capital,
although profitability is delayed;

(vi) where the recipient company’s development potential, reflected in innovative capacity from

investment of all kinds, is such that the operation may be regarded as an investment involving a
special risk but likely to pay off ultimately.
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3.3. On the other hand, there is State aid where fresh capital is contributed in circumstances that
would not be acceptable to a private investor operating under normal market economy conditions.

This is the case:

(1) where the financial position of the company, and particularly the structure and volume of its debt,
is such that a normal return (in dividends or capital gains) cannot be expected within a reasonable
time from the capital invested;

(ii) where, because of its inadequate cash flow if for no other reason, the company would be unable
to raise the funds needed for an investment programme on the capital market;

(iii) where the holding is a short-term one, with duration and selling price fixed in advance, so that
the return to the provider of capital is considerably less than he could have expected from a
capital market investment for a similar period;

(iv) where the public authorities’ holding involves the taking over or the continuation of all or part
of the non-viable operations (*) of an ailing company through the formation of a new legal entity;

(v) where the injection of capital into companies whose capital is divided between private and public
shareholders makes the public holding reach a significantly higher level than originally and the
relative disengagement of private shareholders is largely due to the companies’ poor profit outlook;

(vi) where the amount of the holding exceeds the real value (net assets plus value of any goodwill
or know-how) of the company, except in the case of companies of the kind referred to in the
fourth indent of Section 3.2 above.

3.4. Some acquisitions may not fall within the categories indicated in Sections 3.2 and 3.3 so that it
cannot be decided from the outset whether they do, or do not constitute State aid.

In certain circumstances, however, there is a presumption that there is indeed State aid.
This is the case where:

(i) the authorities’ intervention takes the form of acquisition of a holding combined with other types
of intervention which need to be notified pursuant to Article 93(3);

(ii) the holding is taken in an industry experiencing particular difficulties, without the circumstances
being covered by Section 3.3; accordingly, where the Commission finds that an industry is
suffering from structural overcapacity and even though most such cases will be within the scope
of Section 3.3, it may consider it necessary to monitor all holdings in that industry, including
those coming under Section 3.2.

4. Leaving aside the fact that the Commission has at all times the right to request information from
the Member States case-by-case, the obligations devolving on Member States in the light of the
Commission’s practice to date and the approach outlined here should be set out anew and specified
in detail.

4.1. In the case referred to at 3.1, there is no need to place any particular obligations on Member States.

4.2. Inthe cases referred to at 3.2, the Commission would ask Member States to inform it retrospectively
by means of regular, and normally annual, reports on holdings acquired by financial institutions and

(*) Excluding the straightforward takeover of the assets of a company which has become insolvent or gone into liquidation.
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directly by public authorities. The information given should include the following at least, possibly as
part of the financial institutions’ reports:

(i) name of the institution or authority which acquired the holding,
(ii) name of the company involved,

(iii) amount of the holding,

(iv) capital of the company before the holding was acquired,

(v) industry in which the company operates,

(vi) number of employees.

4.3. As regards the cases referred to in Section 3.3, since these do constitute State aid, Member States
are required to notify the Commission pursuant to Article 93(3) of the EC Treaty before they are put
into effect.

4.4. With regard to the cases referred to in Section 3.4 in which it is not clear from the outset whether
or not they involve State aid, Member States should inform the Commission retrospectively by means
of regular and normally annual reports in the manner described in Section 4.2.

In cases of the kind described in Section 3.4 where there is a presumption of State aid, the Commission
should be informed in advance. On the basis of an examination of the information received, it will
decide within 15 working days whether the information should be regarded as notification for the
purposes of Article 93(3) of the EC Treaty.

4.5. Without prejudice to the Commission’s right to ask for information on specific cases, the
obligation to supply regular retrospective information only applies to shareholdings in companies
where one of the following thresholds is exceeded:

(i) balance-sheet total: ECU 4 million,

(ii) net turnover: ECU 8 million,

(iii) number of employees: 250.

The Commission may review these thresholds in the light of future experience.

5. Member States also use certain forms of intervention which, while not having all the features of a
capital contribution in the form of acquisition of a public holding, resemble this sufficiently to be
treated in the same way. This is the case notably with capital contributions taking the form of
convertible debenture loans or of loans where the financial yield is, at least in part, dependent on the
company’s financial performance.

The criteria in Section 3 also apply in respect of these forms of intervention, and Member States are
under the obligations set out in Section 4.

6. In certain cases the Commission has authorised aid measures which also include the acquisition of
holdings in certain circumstances. The various procedural clauses in the authorisation decisions are
not affected by the provisions in this paper.

7. This paper also applies to holdings in agricultural undertakings. It may be adapted to take account
of any new circumstances arising from the accession of new Member States.
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II — Financial transfers to public enterprises

COMMISSION DIRECTIVE 80/723/EEC () OF 25 JUNE 1980

on the transparency of financial relations between Member States
and public undertakings

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community, and in particular
Article 90(3) thereof,

Whereas public undertakings play a substantial role in the national economy of the Member States;

Whereas the Treaty in no way prejudices the rules governing the system of property ownership in
Member States and equal treatment of private and public undertakings must therefore be ensured;

Whereas the Treaty requires the Commission to ensure that Member States do not grant undertakings,
public or private, aid incompatible with the common market;

Whereas, however, the complexity of the financial relations between national public authorities and
public undertakings tends to hinder the performance of this duty;

Whereas a fair and effective application of the aid rules in the Treaty to both public and private
undertakings will be possible only if these financial relations are made transparent;

Whereas such transparency applied to public undertakings should enable a clear distinction to be
made between the role of the State as public authority and its role as proprietor;

Whereas Article 90(1) confers certain obligations on the Member States in respect of public
undertakings; whereas Article 90(3) requires the Commission to ensure that these obligations are
respected, and provides it with the requisite means to this end; whereas this entails defining the
conditions for achieving transparency;

Whereas it should be made clear what is to be understood by the terms ‘public authorities’ and ‘public
undertakings’;

Whereas public authorities may exercise a dominant influence on the behaviour of public undertakings
not only where they are the proprietor or have a majority participation but also by virtue of powers

they hold in management or supervisory bodies as a result either of the rules governing the undertaking
or of the manner in which the shareholdings are distributed;

(") OJL195,29.7.1980.
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Whereas the provision of public funds to public undertakings may take place either directly or
indirectly; whereas transparency must be achieved irrespective of the manner in which such provision
of public funds is made; whereas it may also be necessary to ensure that adequate information is made
available as regards the reasons for such provision of public funds and their actual use;

Whereas Member States may through their public undertakings seek ends other than commercial ones;
whereas in some cases public undertakings are compensated by the State for financial burdens assumed
by them as a result; whereas transparency should also be ensured in the case of such compensation;
Whereas certain undertakings should be excluded from the application of this directive by virtue
either of the nature of their activities or of the size of their turnover; whereas this applies to certain
activities which stand outside the sphere of competition or which are already covered by specific
Community measures which ensure adequate transparency, to public undertakings belonging to
sectors of activity for which distinct provision should be made, and to those whose business is not
conducted on such a scale as to justify the administrative burden of ensuring transparency;

Whereas this directive is without prejudice to other provisions of the Treaty, notably Articles 90(2),
93 and 223;

Whereas, the undertakings in question being in competition with other undertakings, information
acquired should be covered by the obligation of professional secrecy;

Whereas this directive must be applied in close cooperation with the Member States, and where
necessary be revised in the light of experience,

HAS ADOPTED THIS DIRECTIVE:

Article 1

The Member States shall ensure that financial relations between public authorities and public
undertakings are transparent as provided in this directive, so that the following emerge clearly:

(a) public funds made available directly by public authorities to the public undertakings concerned;

(b) public funds made available by public authorities through the intermediary of public undertakings
or financial institutions;

(c) the use to which these public funds are actually put.

Article 2
For the purpose of this directive:
‘public authorities’ means: the State and regional or local authorities,
‘public undertakings’ means: any undertaking over which the public authorities may exercise directly
or indirectly a dominant influence by virtue of their ownership of it, their financial participation

therein, or the rules which govern it.

A dominant influence on the part of the public authorities shall be presumed when these authorities,
directly or indirectly in relation to an undertaking:
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(a) hold the major part of the undertaking’s subscribed capital;
or
(b) control the majority of the votes attaching to shares issued by the undertakings;
or
(c) can appoint more than half of the members of the undertaking’s administrative, managerial or
supervisory body.
Article 3

The transparency referred to in Article 1 shall apply in particular to the following aspects of financial
relations between public authorities and public undertakings:

(a) the setting-off of operating losses,

(b) the provision of capital,

(c) non-refundable grants, or loans on privileged terms,

(d) the granting of financial advantages by forgoing profits or the recovery of sums due,
(e) the forgoing of a normal return on public funds used,

(f) compensation for financial burdens imposed by the public authorities.

Article 4
This directive shall not apply to financial relations between the public authorities and

(a) public undertakings, as regards services the supply of which is not liable to affect trade between
Member States to an appreciable extent;

(b) public undertakings, as regards activities carried on in any of the following areas:
water and energy, including in the case of nuclear energy the production and enrichment of
uranium, the reprocessing of irradiated fuels and the preparation of materials containing
plutonium,
posts and telecommunications,
transport;

(c) public credit institutions;

(d) public undertakings whose turnover excluding taxes has not reached a total of ECU 40 million

during the two financial years preceding that in which the funds referred to in Article 1 are made
available or used.
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Article 5

1. Member States shall ensure that information concerning the financial relations referred to in Article 1
be kept at the disposal of the Commission for five years from the end of the financial year in which the
public funds were made available to the public undertakings concermed. However, where the same funds
are used during a later financial year, the five-year time limit shall run from the end of that financial year.
2. Member States shall, where the Commission considers it necessary so to request, supply to it the
information referred to in paragraph 1, together with any necessary background information, notably
the objectives pursued.

Article 6

1. The Commission shall not disclose such information supplied to it pursuant to Article 5(2) as is of
a kind covered by the obligation of professional secrecy.

2. Paragraph 1 shall not prevent publication of general information of surveys which do not contain
information relating to particular public undertakings to which this directive applies.

Article 7

The Commission shall regularly inform the Member States of the results of the operation of this
directive.

Article 8

Member States shall take the measures necessary to comply with the directive by 31 December 1981.
They shall inform the Commission thereof.

Article 9

This directive is addressed to the Member States.
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COMMISSION DIRECTIVE 85/413/EEC (*) OF 24 JULY 1985

amending Directive 80/723/EEC on the transparency of financial relations
between Member States and public undertakings

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community, and in particular Article
90(3) thereof,

Whereas Article 4(b) and (c) of Commission Directive 80/723/EEC (') excludes from its scope public
undertakings carrying on activities in the sectors of water and energy, posts and telecommunications,
transport and public credit institutions;

Whereas public undertakings operating in these sectors play an important role in the economies of
the Member States; whereas the need for transparency of financial relations between the Member
States and public undertakings in certain sectors previously excluded has proved greater than before
in view of developments in the competitive situation in the sectors concerned and the progress made
towards closer economic integration;

Whereas equal treatment of public and private undertakings must also be ensured in these sectors;
whereas in particular transparency of financial relations between the Member States and public
undertakings in these sectors must be established for the same reasons and to the same extent as for
the undertakings covered by Directive 80/723/EEC;

Whereas the Commission is required by the Treaty to ensure that Member States do not grant
undertakings, whether public or private, in the said sectors, aid incompatible with the common market;

Whereas the Commission advised the Member States when notifying Directive 80/723/EEC to them
that the exclusion of these sectors was only temporary;

Whereas by virtue of Article 232(1) of the EEC Treaty the provisions of that Treaty shall not affect
those of the ECSC Treaty; whereas the ECSC Treaty contains special provisions governing the
obligations of Member States as far as public undertakings and aid are concerned; whereas Article
90 of the EEC Treaty is therefore inapplicable to public undertakings carrying on activities coming
under the ECSC Treaty;

Whereas by virtue of Article 232(2) of the EEC Treaty the provisions of that Treaty shall not derogate
from those of the Euratom Treaty, but whereas the latter does not contain any special provisions on
public undertakings or aid; whereas Article 90 of the EEC Treaty therefore applies to the nuclear
energy field;

Whereas the transparency of the Member States’ financial relations with public undertakings in the
rail, road and inland waterway transport sectors is already regulated to a considerable extent by
legislation enacted by the Council, whereas this directive is without prejudice to that legislation;

Whereas Directive 80/723/EEC contains provisions, particularly in Articles 3 and 5, which may
facilitate the Commission’s task in meeting the obligations it has assumed under the said Council

(") OJL229,28.8.1985.
(') OJL 195, 29.7.1980.
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legislation, in particular as regards the preparation of periodical reports on the performance of those
public undertakings;

Whereas the scope of Directive 80/723/EEC should therefore be extended to cover all the transport
sector;

Whereas Member States’ financial relations with credit institutions belonging to the public sector are
also covered by this directive; whereas, however, the directive should not apply to Member States’
relations with central banks which are responsible for the conduct of monetary policy;

Whereas public authorities often deposit short-term funds with public credit institutions on normal
commercial terms; whereas such deposits do not confer special advantages on the credit institutions
and should therefore not be covered by the directive;

Whereas the economic importance of credit institutions does not depend on their turnover but on their
balance-sheet total; whereas the threshold laid down in Article 4(d) of Directive 80/723/EEC should
therefore be set as far as credit institutions are concerned by reference to that criterion,

HAS ADOPTED THIS DIRECTIVE:

Article 1

Article 4 of Directive 8§0/723/EEC is hereby replaced by the following:

‘Article 4
This directive shall not apply to financial relations between the public authorities and:

(a) public undertakings, as regards services the supply of which is not liable to affect trade between
Member States to an appreciable extent;

(b) central banks and the Institut monétaire luxembourgeois;

(c) public credit institutions, as regards deposits of public funds placed with them by public authormes
on normal commercial terms;

(d) public undertakings whose total turnover before tax over the period of the two financial years
preceding that in which the funds referred to in Article 1 are made available or used has been less
than ECU 40 million. However, for public credit institutions the corresponding threshold shall
be a balance-sheet total of ECU 800 million’.

Article 2

Member States shall take the necessary measures to comply with this directive by 1 January 1986.
They shall inform the Commission thereof.

Article 3

This directive is addressed to the Member States.
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COMMISSION DIRECTIVE 93/84/EEC (") OF 30 SEPTEMBER 1993

amending Directive 80/723/EEC on the transparency of financial relations
between Member States and public undertakings

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community, and in particular
Article 90(3) thereof,

Whereas Commission Directive 80/723/EEC ('), as amended by Directive 85/413/EEC (2), introduced
a system whereby Member States were placed under an obligation to ensure that financial relations
between public authorities and public undertakings are transparent; whereas that directive required
certain financial information to be retained by Member States and supplied to the Commission when
requested;

Whereas Directive 80/723/EEC contains provisions, particularly in Articles 3 and 5, which may
facilitate the Commission’s task in meeting the obligations it has assumed,

Whereas public undertakings play an important role in the economies of Member States; whereas the
need for transparency of financial relations between the Member States and their public undertakings has
proved greater than before, on account of developments in the competitive situation in the common
market, especially as the Community is moving towards close economic integration and social cohesion;

‘Whereas the Member States have adopted a Single European Act which in turn has led to the creation
of the single market with effect from 1 January 1993; whereas this will lead to greater competitive
pressures and to a need for the Commission to be vigilant in ensuring that the full benefits of the
single market are achieved; whereas the single market makes it increasingly necessary to ensure that
an equality of opportunity exists between both public and private undertakings;

Whereas it has been established that a significant part of the financial flows between a State and its
public undertakings pass through a variety of forms of financial transfers and do not simply take the
form of capital or quasi-capital injections;

Whereas it is predominantly in the manufacturing sector that the Commission has established that a
considerable amount of aid has been granted to undertakings but not notified pursuant to Article 93(3)
of the Treaty; whereas the first (*), second (*) and third (°) State aid surveys confirm that large amounts
of State aid continue to be granted illegally;

Whereas a reporting system based on ex post facto checks of the financial flows between public
authorities and public undertakings will enable the Commission to fulfil its obligations; whereas that
system of control must cover specific financial information; whereas such information is not always
publicly available and, as it is found in the public arena, is insufficiently detailed to allow a proper
evaluation of the financial flows between the State and public undertakings;

(M OJL254,12.10.1993, p. 16.
(') OJL 195, 29.7.1980, p. 35.
(* OJL229,288.1985, p. 20.
(*) ISBN 92-825-9535.
(*) ISBN 92-826-0386.
(°) ISBN 92-826-4637.
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Whereas all of the information requested can be regarded as being proportional to the objective pursued,
taking account of the fact that such information is already subject to the disclosure obligations under the
fourth Council Directive 78/660/EEC (°), concerning the annual accounts of companies, as last amended
by Directive 90/605/EEC (7);

Whereas, in order to limit the administrative burden on Member States, the reporting system should make
use of both publicly available data and information available to majority shareholders; whereas the
presentation of consolidated reports is to be permitted; whereas incompatible aid to major undertakings
operating in the manufacturing sector will have the greatest distortive effect on competition in the
common market; whereas, therefore, such a reporting system may at present be limited to undertakings
with a yearly turnover of more than ECU 250 million;

Whereas, although the Commission, when notifying the Directive in 1980, took the view that movements
of funds within a public undertaking or group of public undertakings were not subject to the requirements
of Directive 80/723/EEC, the inclusion of such information is called for, by the new requirements of
economic life, which is often influenced by State intervention via public undertakings; whereas as has
been underlined in the case-law of the Court of Justice since 1980 (%), infringements of the provisions
of Article 93(3) by Member States have increased appreciably, thereby making the Commission’s
monitoring tasks in the field of competition more and more difficult; whereas the Commission’s
powers of vigilance must therefore be increased,

HAS ADOPTED THIS DIRECTIVE:

Article 1
Directive 80/723/EEC is amended as follows:
1. In Article 2, the following indent is added:
‘public undertakings operating in the manufacturing sector’ means:
all undertakings whose principal area of activity, defined as being at least 50 % of total annual
turnover, is in manufacturing. These undertakings are those whose operations fall to be included in

Section D — Manufacturing (being subsection DA up to and including subsection DN) of the NACE
(Rev. 1) classification (7).

(") OJL83,3.4.1993°

2. Article 5a is inserted as follows:

‘Article 5a

1. Member States whose public undertakings operate in the manufacturing sector shall supply the
financial information as set out in paragraph 2 to the Commission on an annual basis within the
timetable contained in paragraph 4.

(°y OJL?222,14.8.1978,p. 11.

(') OJL317,16.11.1990, p. 60.

(®) See, for example, the judgments in Case 290/83 Commission v France [1985] ECR 439 (agriculture credit fund), Joined
Cases 67, 68 and 70/85 Van der Kooy v Commission {19881 ECR 219, Case 303/88 Italy v Commission [1991] ECR [-1433
(ENI-Lanerossi) and Case C-305/89 Italy v Commission [1991] ECR I-1603 (IRI, Finmeccanica and Alfa Romeo).
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2. The financial information required for each public undertaking operating in the manufacturing
sector and in accordance with paragraph 3 shall be as follows:

(i) the annual report and annual accounts, in accordance with the definition of Council Directive
78/660/EEC (*). The annual accounts and annual report include the balance sheet and profit/loss
account explanatory notes, together with accounting policies, statements by directors, segmental and
activity reports. Moreover, notices of sharcholders’ meetings and any other pertinent information
shall be provided.

The following details, in so far as they are not disclosed in the annual report and annual accounts of
each public undertaking, shall also be provided:

(ii) the provision of any share capital or quasi-capital funds similar in nature to equity, specifying
the terms of its, or their provision (whether ordinary, preference, deferred or convertible shares
and interest rates; the dividend or conversion rights attaching thereto);

(iii) non-refundable grants, or grants which are only refundable in certain circumstances;

(iv) the award to the enterprise of any loans, including overdrafts and advances on capital injections,
with a specification of interest rates and the terms of the loan and its security, if any, given to
the lender by the enterprise receiving the loan;

(v) guarantees given to the enterprise by public authorities in respect of loan finance (specifying
terms and any charges paid by enterprises for these guarantees);

(vi) dividends paid out and profits retained;

(vii) any other forms of State intervention, in particular, the forgiving of sums due to the State by a
public undertaking, including inter alia the repayment of loans, grants, payment of corporate
or social taxes or any similar charges.

3. The information required by paragraph 2 shall be provided for all public undertakings whose
turnover for the most recent financial year was more than ECU 250 million.

The information required above shall be supplied separately for each public undertaking including those
located in the Member States, and shall include, where appropriate, details of all intra- and inter-group
transactions between different public undertakings, as well as transactions conducted direct between
public undertakings and the State. The share capital referred to in paragraph 2 (ii) shall include share
capital contributed by the State direct and any share capital received, contributed by a public holding
company or other public undertaking (including financial institutions), whether inside or outside the
same group, to a given public undertaking. The relationship between the provider of the finance and
the recipient shall always be specified. Similarly, the reports required in paragraph 2 shall be provided
for each individual public undertaking separately, as well as for the (sub)holding company which
consolidates several public undertakings in so far as the consolidated sales of the (sub)holding
company lead to its being classified as ‘manufacturing’.

Certain public enterprises split their activities into several legally distinct undertakings. For such
enterprises the Commission is willing to accept one consolidated report. The consolidation should
reflect the economic reality of a group of enterprises operating in the same or closely related sectors.
Consolidated reports from diverse, and purely financial, holdings shall not be sufficient.

4. The information required under paragraph 2 shall be supplied to the Commission on an annual

basis. The information in respect of the financial year 1992 shall be forwarded to the Commission
within two months of publication of this directive.
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For 1993 and subsequent years, the information shall be provided within 15 working days of the date
of publication of the annual report of the public undertaking concerned. In any case, and specifically
for undertakings which do not publish an annual report, the required information shall be submitted
not later than nine months following the end of the undertaking’s financial year.

In order to assess the number of companies covered by this reporting system, Member States shall
supply to the Commission a list of the companies covered by this Article and their turnover, within
two months of publication of this directive. The list is to be updated by 31 March of each year.

5. This Article is applicable to companies owned or controlled by the Treuhandanstalt only from the
expiry date of the special reporting system set up for Treuhandanstalt investments.

6. Member States will furnish the Commission with any additional information that it deems
necessary in order to complete a thorough appraisal of the data submitted.

(") OJL222,14.8.1978,p. 11

Article 2

Member States shall adopt the provisions necessary to comply with this directive by 1 November
1993. They shall inform the Commission thereof immediately.

When Member States adopt these provisions, they shall contain a reference to this directive or shall

be accompanied by such reference at the time of their official publication. The procedure for such
reference shall be adopted by Member States.

Article 3

This directive is addressed to the Member States.
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Commission communication to the Member States (*)

Following the annulment of the Commission’s communication, concerning the application of Articles
92 and 93 of the EC Treaty and of Article 5 of Commission Directive 80/723/EEC to public undertakings
in the manufacturing sector, by the Court of Justice of the European Communities, in June 1993, the
Commission has decided to adopt as a directive, the obligation for Member States to provide the
Commission with financial data on an annual basis. This directive has been forwarded to Member States
and has been published (').

At the same time the Commission readopted the above communication omitting the reporting
requirement that was contained in paragraphs 45 to 53, and references thereto, previously set out in
paragraphs 2, 27, 29, 31 and 54.

This revised text is reproduced below.

Commission communication to the Member States

Application of Articles 92 and 93 of the EEC Treaty and of Article 5
of Commission Directive 80/723/EEC to public undertakings in the manufacturing sector

1. INTRODUCTION

1. Areinforced application of policy towards State aid is necessary for the successful completion of the
internal market. One of the areas identified as worthy of attention in this respect is public undertakings.
There is need for both increased transparency and development of policy for public undertakings
because they have not been sufficiently covered by State aid disciplines:

in many cases only capital injections and not other forms of public funds have been fully included
in aid disciplines for public undertakings;

in addition, these disciplines in general only cover loss-making public undertakings;

finally it also appears that there is a considerable volume of aid to public undertakings given other
than through approved aid schemes (which are also available to private undertakings) which have
not been notified under Article 93(3).

2. This communication is designed to remedy this situation. In the first place it explains the legal
background of the Treaty and outlines the aid policy and case-law of the Council, Parliament,
Commission and Court of Justice for public enterprises. This will, in particular, focus, on the one hand,
on Directive 80/723/EEC on the transparency of the financial relationship between public undertakings
and the State, and, on the other hand, it will develop the well established principle that where the State
provides finances to a company in circumstances that would not be acceptable to an investor operating
under normal market economy conditions, State aid is involved. The communication then explains how
the Commission intends to increase transparency by applying this principle to all forms of public funds
and to companies in all situations.

() OIC307,13.11.1993. p. 3.
() OJL254, 12.10.1993.
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3. This communication does not deal with the question of the compatibility under one of the derogations
provided for in the EEC Treaty because no change is envisaged in this policy. Finally, this communication
is limited to the manufacturing sector. This will not, however, preclude the Commission from using the
approach described by this communication in individual cases or sectors outside manufacturing to the
extent that the principles in this communication apply in these excluded sectors and where it feels that it
is essential to determine if State aid is involved.

II. PUBLIC UNDERTAKINGS AND THE RULES OF COMPETITION

4. Article 222 states: ‘This Treaty shall in no way prejudice the rules in Member States governing the
system of property ownership’. In other words the Treaty is neutral in the choice a Member State may
make between public and private ownership and does not prejudice a Member State’s right to run a
mixed economy. However, these rights do not absolve public undertakings from the rules of
competition because the institution of a system ensuring that competition in the common market is
not distorted is one of the bases on which the Treaty is built (Article 3(f)). The Treaty also provides
the general rules for ensuring such a system (Articles 85 to 94). In addition the Treaty lays down that
these general rules of competition shall apply to public undertakings (Article 90(1)). There is a
specific derogation in Article 90(2) from the general rule of Article 90(1) in that the rules of
competition apply to all public undertakings including those entrusted with the operation of services
of general economic interest or having the character of a revenue-producing monopoly in so far as the
application of such rules does not obstruct the performance in law or in fact of the particular tasks
assigned to them. The development of trade must not be affected to such an extent as would be contrary
to the interests of the Community. In the context of the State aid rules (Articles 92 to 94), this means
that aid granted to public undertakings must, like any other State aid to private undertakings, be
notified in advance to the Commission (Article 93(3)) to ascertain whether or not it falls within the
scope of Article 92(1), i.e. aid that affects trade and competition between Member States. If it falls
within Article 92(1), it is for the Commission to determine whether one of the general derogations
provided for in the Treaty is applicable such that the aid becomes compatible with the common market.
It is the Commission’s role to ensure that there is no discrimination against either public or private
undertakings when it applies the rules of competition.

5. It was to ensure this principle of non-discrimination, or neutrality of treatment that, in 1980, the
Commission adopted a directive on the transparency of financial relations between Member States
and public undertakings (*). The Commission was motivated by the fact that the complexity of the
financial relations between national public authorities and public undertakings tended to hinder its
duty of ensuring that aid incompatible with the common market was not granted. It further considered
that the State aid rules could only be applied fairly to both public and private undertakings when the
financial relations between public authorities and public undertakings were made transparent.

6. The directive obliged Member States to ensure that the flow of all public funds to public undertakings
and the uses to which these funds are put are made transparent (Article 1). Member States shall, when
the Commission considers it necessary so to request, supply to it the information referred to in Article
1, together with any necessary background information, notably the objectives pursued (Article 5).
Although the transparence in question applied to all public funds, the following were particularly
mentioned as falling within its scope:

(1) the setting-off of operating losses,

(ii) the provision of capital,

(*) Directive 80/723/EEC (OJ L 195, 29.7.1980, p. 35) as amended by Directive 85/413/EEC (OJ L 229, 28.8.1985, p. 20) which
mcluded previously excluded sectors.
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(iii) non-refundable grants or loans on privileged terms,

(iv) the granting of financial advantages by forgoing profits or the recovery of sums due,
(v) the forgoing of a normal return on public funds used,

(vi) compensation for financial burdens imposed by the public authorities.

7. The Commission further considered that transparency of public funds must be achieved irrespective
of the manner in which such provision of public funds is made. Thus, not only were the flows of funds
directly from public authorities to public enterprises deemed to fall within the scope of the transparency
directive but also the flows of funds indirectly from other public undertakings over which the public
authority holds a dominant influence (Article 2).

8. The legality of the transparency directive was upheld by the Court of Justice in its judgment of 6
July 1982 (*).

8.1. On the argument that there was no necessity for the directive and that it infringed the rule of
proportionality, the Court held as follows (paragraph 18): ‘In view of the diverse forms of public
undertakings in the various Member States and the ramifications of their activities, it is inevitable
that their financial relations with public authorities should themselves be very diverse, often complex
and therefore difficult to supervise, even with the assistance of the sources of published information
to which the applicant governments have referred. In those circumstances there is an undeniable need
for the Commission to seek additional information on those relations by establishing common criteria
for all the Member States and for all the undertakings in question’.

8.2. On the argument that the directive in question infringed the principle of neutrality of Article 222
of the Treaty, the Court held that (paragraph 21), ‘it should be borne in mind that the principle of
equality, to which the governments refer in connection with the relationship between public and
private undertakings in general, presupposes that the two are in comparable situations. ...private
undertakings determine their industrial and commercial strategy by taking into account, in particular,
requirements of profitability. Decisions of public undertakings, on the other hand, may be affected
by factors of a different kind within the framework of the pursuit of objectives of public interest by
public authorities which may exercise an influence over those decisions. The economic and financial
consequences of the impact of such factors lead to the establishment between those undertakings and
public authorities of financial relations of a special kind which differ from those existing between
public authorities and private undertakings. As the directive concerns precisely those special financial
relations, the submission relating to discrimination cannot be accepted.’

8.3. On the argument that the directive’s list of public funds to be made transparent (Article 3) was
an attempt to define the notion of aid within the meaning of Articles 92 and 93, the Court stated as
follows (paragraph 23): ‘In relation to the definition contained in Article 3 of the financial relations
which are subject to the rules contained in the directive, it is sufficient to state that it is not an attempt
by the Commission to define the concept of aid which appears in Articles 92 and 93 of the Treaty,
but only a statement of the financial transactions of which the Commission considers that it must be
informed in order to check whether a Member State has granted aids to the undertakings in question,
without complying with its obligation to notify the Commission under Article 93(3)’.

8.4. On the argument that the public enterprises on which information was to be provided (Article 2)
was an attempt to define the notion of public undertakings within the meaning of Article 90 of the

(%) Joined Cases 188 to 190/80 France, Italy and the United Kingdom v Commission [1982] ECR 2545.
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Treaty, the Court stated that (paragraph 24), ‘it should be emphasised that the object of those
provisions is not to define the concept as it appears in Article 90 of the Treaty, but to establish the
necessary criteria to delimit the group of undertakings whose financial relations with the public
authorities are to be subject to the duty laid down by the directive to supply information’. It continued
in paragraph 25 as follows: ‘According to Article 2 of the directive, the expression “public
undertakings” means any undertaking over which the public authorities may exercise directly or
indirectly a dominant influence. According to the second paragraph, such influence is not to be
presumed when the public authorities directly or indirectly hold the major part of the undertaking’s
subscribed capital, control the majority of the votes, or can appoint more than half of the members
of its administrative, managerial or supervisory body’. It continued in paragraph 26 as follows: ‘As
the Court has already stated, the reason for the inclusion in the Treaty of the provisions of Article 90
is precisely the influence which the public authorities are able to exert over the commercial decisions
of public undertakings. That influence may be exerted on the basis of financial participation or of
rules governing the management of the undertaking. By choosing the same criteria to determine the
financial relations on which it must be able to obtain information in order to perform its duty of
surveillance under Article 90(3), the Commission has remained within the limits of the discretion
conferred upon it by that provision’.

9. The principles developed by the Court of Justice with respect to the transparency directive are now
part of the established jurisprudence and of particular importance is the fact that the Court has
confirmed that:

(i) making financial relations transparent and the provision, on request, of information under the
directive is necessary and respects the principle of proportionality;

(ii) the directive respects the principle of neutrality of treatment of public and private undertakings;

(iii) for the purposes of monitoring compliance with Articles 92 and 93 the Commission has a
legitimate interest to be informed of all the types of flows of public funds to public enterprises;

(iv) for the purposes of monitoring compliance with Articles 92 and 93 the Commission has a
legitimate interest in the flows of public funds to public undertakings that come either directly
from the public authorities or indirectly from other public undertakings.

HI. PRINCIPLES TO BE USED IN DETERMINING WHETHER AID IS INVOLVED

10. Having established over which enterprises and over which funds the Commission has a legitimate
interest for the purposes of Articles 90 and 92, it is necessary to examine the principles to be used in
determining whether any aid is involved. Only if aid is involved is there any question of any prior
notification. Where aid is involved it is necessary to then examine whether any of the derogations
provided for in the Treaty are applicable (*). This analysis of determining on the one hand whether
aid is involved and on the other whether the aid is compatible under one of the derogations of the
Treaty, must be kept as a two-stage process if full transparency is to be assured.

11. When public undertakings, just like private ones, benefit from monies granted under transparent
aid schemes approved by the Commission, then it is clear that aid is involved and under what conditions
the Commission has authorised its approval. However, the situation with respect to the other forms of
public funds listed in the transparency directive is not always so clear. In certain circumstances public
enterprises can derive an advantage from the nature of their relationship with public authorities through

(*) See also paragraphs 32 and 33 below.
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the provision of public funds when this latter provides funds in circumstances that go beyond its simple
role as proprietor. To ensure respect for the principle of neutrality the aid must be assessed as the
difference between the terms on which the funds were made available by the State to the public
enterprise, and the terms which a private investor would find acceptable in providing funds to a
comparable private undertaking when the private investor is operating under normal market economy
conditions (hereinafter ‘market economy investor principle’). As the Commission points out in its
communication on industrial policy in an open and competitive environment (COM(90) 556)
‘competition is becoming ever more global and more intense both on the world and on Community
markets’. This trend has many implications for European companies, for example with regards to
R&D, investment strategies and their financing. Both public and private enterprises in similar sectors
and in comparable economic and financial situations must be treated equally with respect to this
financing. However, if any public funds are provided on terms more favourable (i.e. in economic terms
more cheaply) than a private owner would provide them to a private undertaking in a comparable
financial and competitive position, then the public undertaking is receiving an advantage not available
to private undertakings from their proprietors. Unless the more favourable provision of public funds
is treated as aid, and evaluated with respect to one of the derogations of the Treaty, then the principle
of neutrality of treatment between public and private undertakings is infringed.

12. This principle of using an investor operating under normal market conditions as a benchmark to
determine both whether aid is involved and if so to quantify it, has been adopted by the Council and
the Commission in the steel and shipbuilding sectors, and has been endorsed by the Parliament in this
context. In addition the Commission has adopted and applied this principle in numerous individual
cases. The principle has also been accepted by the Court in every case submitted to it as a yardstick
for the determination of whether aid was involved.

13. In 1981 the Council adopted the principle of the market economy investor principle on two
occasions. Firstly it approved unanimously the Commission decision establishing Community rules
for aid to the steel industry (°), and secondly it approved, by a qualified majority. the shipbuilding
code (). In both cases the Council stated that the concept of aid includes any aid elements contained
in the financing measures taken by Member States in respect of the steel/shipbuilding undertakings
which they directly or indirectly control and which do not count as the provision of equity capital
according to standard company practice in a market economy. Thus not only did the Council approve
or adopt the market economy principle, it went along the same lines as the Commission in the
abovementioned transparency directive, which brought within its scope not only the direct provision
of funds but also their indirect provision.

14. The Council has maintained this general principle, most recently in 1989 in the case of steel (7),
and in 1990 in the case of shipbuilding (). In fact in the 1989 steel aid code the Council agreed to prior
notification of all provisions of capital or similar financing in order to allow the Commission to decide
whether they constituted aid, i.e. could ‘be regarded as a genuine provision of risk capital according
to usual investment practice in a market economy’ (Article 1(2)). The Council also reaffirmed and
approved unanimously this principle in Commission Decision 89/218/ECSC concerning new aid to
Finsider/ILVA (°).

15. The Parliament has been called upon to give its opinion on the market economy investor principle
contained in the shipbuilding directives. For these directives the Parliament agreed to the Commission
drafts which included this principle (*°).

(*) Decision 81/2320/ECSC of 7 August 1981 (OJ L. 228, 13.8.1981, p. 14). See, in particular, the second recital and Article 1.
(®) Council Directive 81/363/EEC of 28 April 1981 (OJ L 137, 23.5.1981, p. 39). See, in particular, the last recital and Article 1(e).
(") Commission Decision 322/89/ECSC of 1 February 1989 (OJ L 38, 10.2.1989, p. 8).

(¥)  Council Directive 90/684/EEC of 21 December 1990, (OJ L 380, 31.12.1990, p. 27).

(°) OJL86,31.3.1989, p. 76.

(') See, for example, OJ C 28, 9.2.1981, p. 23 and OJ C 7, 12.1.1987, p. 320.
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16. The Commission adopted the same market economy investor principle when it laid down its
position in general on public holdings in company capital which still remains valid('"). It stated
‘where it is apparent that a public authority which injects capital... in a company is not merely
providing equity capital under normal market economy conditions, the case has to be assessed in the
light of Article 92 of the EEC Treaty’ (paragraph 1). It considered in particular that State aid was
involved ‘where the financial position of the company and particularly the structure and volume of
its debts, is such that a normal return (in dividends or capital gains) cannot be expected within a
reasonable time from the capital invested’.

17. The Commission has moreover applied this market economy investor principle in many individual
cases to determine whether any aid was involved. The Commission examined in each case the financial
circumstances of the company which received the public funds to see if a market economy investor
would have made the monies available on similar terms. In the Leeuwarden Decision the Commission
established that the capital injections constituted aid because ‘the overcapacity in the... industry
constituted handicaps indicating that the firm would probably have been unable to raise on the private
capital market the funds essential to its survival. The situation on the market provides no reasonable
grounds for hope that a firm urgently needing large-scale restructuring could generate sufficient cash
flow to finance the replacement investment necessary...” (*2). This policy has been applied consistently
over a number of years. More recently in the CDF v Orkem decision ('*), the Commission established
that the public authority ‘injected capital into an undertaking in conditions that are not those of a
market economy’. In fact, the company in question ‘had very little chance of obtaining sufficient
capital from the private market to ensure its survival and long-term stability’. In the ENI-Lanerossi
decision ('#), the Commission stated that ‘finance was granted in circumstances that would not be
acceptable to a private investor operating under normal market economy conditions, as in the present
case the financial and economic position of these factories, particularly in view of the duration and
volumes of their losses, was such that a normal return in dividends or capital gains could not be
expected for the capital invested’ (). There have also been a number of cases where the Commission
has clearly stated that capital injections by the State have not constituted aid because a reasonable
return by way of dividends or capital growth could normally be expected ('°).

18. The Commission has also applied the market economy investor principle to many individual cases
under the shipbuilding directives and steel aid codes. In shipbuilding, for example in Bremer Vulkan ('7),
the Commission considered that a bridging loan and the purchase of new shares constituted State aid
because it did ‘not accept the argument put forward by the German Government that [it] ... only acted
like a private investor who happened to be better at foreseeing future market developments than anyone
else.’ In steel, for example, it took decisions in several individual cases where capital injections were
considered as aid (*#).

(') Communication to the Member States concerning public authorities holdings in company capital. (Bull. EC 9-1984).

('?y OJL277,29.9.1982, p. 15.

('*) OJC 198,7.8.1990, p. 2.

(') OJL16,20.1.1989, p. 52.

('%) Decisions Meura (OJL 276, 19.10.1984, p. 34), Leeuwarden (OJ L 277, 29.9.1982, p. 15), Intermills I (OJ L. 280, 2.10.1982,
p. 30). Boch v Noviboch (OJ L 59, 27.2.1985, p. 21), Boussac (OY L 352, 15.12.1987, p. 42), Alfa-Fiar (OJ L. 394, 31.5.1989.
p. 9), Pinault-Isoroy (OJ L 119, 7.5.1988, p. 38), Fabelta (OJ L 62, 3.3.1984, p. 18) Ideal Spun (OJ L 283, 27.10.1984, p.
42), Renault (OJ L 220, 11.8.1988, p. 30). Veneziana Vetro (OJ L 166, 16.6.1989, p. 60), Quimigal (OJ C 188, 28.7.1990, p.
3) and JOR v Finalp (OJ L 183, 3.7.1992, p. 30) where the same reasoning can be found.

('®) Decisions CDF v Orkem, in parts, (op. cit.), Quimigal, in parts, (op. cit.), Intermills II (Bull. EC 4-1990, point 1.1.34) and
Ernaelsteen (Eighteenth Competition Report, points 212 and 213).

('’) OJL 185,28.7.1993, p. 43.

(**) OJ L 227, 19.8.1983, p. 1. See also, in particular, cases relating to Arbed, Sidmar, ALZ, Hoogovens, Irish Steel, Sacilor v
Usinor and British Steel where the same reasoning can be found. In all these steel cases the aid was held to be compatible.
More recently, the Council unanimously approved this principle in the Finsider v ILVA case — see paragraph 26 below.
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19. It is noteworthy that in many of the above described cases the capital injected into the public
undertakings came not directly from the State but indirectly from State holding companies or other
public undertakings.

20. The Court has been called upon to examine a number of cases decided by the Commission in its
application of the market economy investor principle set out in the 1984 guidelines. In each case
submitted to it, the Court accepted the principle as an appropriate one to be used to determine whether
or not aid was involved. It then examined whether the Commission decision sufficiently proved its
application in the specific circumstances of the case in question. For example, in its judgment in Case
40/85 (*°) (Boch), the Court stated (paragraph 13):

‘An appropriate way of establishing whether [the] measure is a State aid is to apply the criterion,
which was mentioned in the Commission’s decision and, moreover, was not contested by the Belgian
Government, of determining to what extent the undertaking would be able to obtain the sums in
question on the private capital markets. In the case of an undertaking whose capital is almost entirely
held by the public authorities, the test is, in particular, whether in similar circumstances a private
shareholder, having regard to the foresecability of obtaining a return and leaving aside all social,
regional policy and sectoral considerations, would have subscribed the capital in question’.

The Court has recently reaffirmed this principle in the Boussac judgment (*°), where it stated (paragraphs
39 and 40): ‘In order to determine if the measures constitute State aid, it is necessary to apply the criterion
in the Commission’s decision, which was not contested by the French Government, whether it would
have been possible for the undertaking to obtain the funds on the private capital market’, and ‘the
financial situation of the company was such that it would not expect an acceptable return on the
investment within a reasonable time period and that Boussac would not have been able to find the
necessary funds on the market’ (unofficial translation) (3'). The Court has recently further refined the
market economy investor principle by making a distinction between a private investor whose time
horizon is a short-term even speculative one, and that of a private holding group with a longer-term
perspective (Alfa/Fiat and Lanerossi) (*?). ‘It is necessary to make clear that the behaviour of a private
investor with which the intervention of the public investor... must be compared, while not necessarily
that of an ordinary investor placing his capital with a more or less short-term view of its profitability,
must at least be that of a private holding or group of enterprises which pursue a structural, global or
sectoral policy and which are guided by a longer-term view of profitability’. On the basis of the facts of
the case ‘the Commission was able to correctly conclude that a private investor, even if taking decisions
at the level of the whole group in a wider economic context, would not, under normal market economy
conditions, have been able to expect an acceptable rate of profitability (even in the long term) on the
capital invested...” (unofficial translation). ‘A private investor may well inject new capital to ensure the
survival of a company experiencing temporary difficulties, but which after, if necessary, a restructuring
will become profitable again. A parent company may also, during a limited time, carry the losses of a
subsidiary in order to allow this latter to withdraw from the sector under the most favourable conditions.
Such decisions can be motivated not only by the possibility to get a direct profit, but also by other
concerns such as maintaining the image of the whole group or to redirect its activities. However, when
the new injections of capital are divorced from all possibility of profitability, even in the long term, these
injections must be considered as aid...” (unofficial translation).

21. The fact that in many of the cases decided by the Court the injections came indirectly from State
holding companies or from other public undertakings and not directly from the State, did not alter

(%) Belgium v Commission [1986] ECR 2321.

(*) Case C-301/87 (1990] ECR I-307.

(") See also Intermills Case 323/82, Leeuwarden Joined Cases 296/318/82, Meura Case 234/84 where the same reasoning can
be found.

(*2) Cases C-305/89 and C-303/88 respectively [1991] ECR I-1603 and 1-1433.
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the aid character of the monies in question. The Court has always examined the economic reality of
the situation to determine whether State resources were involved. In the Steinicke and Weinlig
judgment (**), the Court stated that ‘... save for the reservation in Article 90(2) of the Treaty, Article
92 covers all private and public undertakings and all their production’ and that ‘in applying Article
92 regard must primarily be had to the effects of aid on the undertakings or producers favoured and
not the status of the institutions entrusted with the distribution and administration of the aid’. More
recently in the Crédit Agricole judgment (>*), the Court confirmed this and added that *...aid need not
necessarily be financed from State resources to be classified as State aid... there is no necessity to
draw any distinction according to whether the aid is granted directly by the State or by public or
private bodies established or appointed by it to administer aid.’

IV. INCREASED TRANSPARENCY OF POLICY

22. To date most but by no means all of the cases which have come before the Council, the Commission
and the Court where the market economy investor principle has been applied have concerned capital
injections in loss-making or even near-bankrupt companies. One of the aims of this communication is
to increase transparency by more systematically applying aid disciplines:

(i) to public undertakings in all situations, not just those making losses as is the case at present,

(i1) to all the forms of public funds mentioned in the transparency directive (Article 3 — see points
6 and 8.3 above), in particular, for loans, guarantees and the rate of return, not just for capital
injections as is the case at present.

23. This increased transparency of policy is to be brought about by clearly applying the market
economy investor principle to public undertakings in all situations and all public funds covered by
the transparency directive. The market economy investor principle is used because:

(i) it is an appropriate yardstick both for measuring any financial advantage a public undertaking
may enjoy over an equivalent private one and for ensuring neutrality of treatment between public
and private undertakings;

(ii) it has proved itself practical to the Commission in numerous cases;
(iii) it has been confirmed by the Court (see particularly paragraphs 20 and 21 above), and
(iv) it has been approved by the Council in the steel and shipbuilding sector.

Unless this clarification is implemented there is a danger not only of lack of transparency, but also
of discrimination against private undertakings which do not have the same links with the public
authorities nor the same access to public funds. The current communication is a logical development
of existing policy rather than any radical new departure and is necessary to explain the application
of the principle to a wider number of situations and a wider range of funds. In fact the Court, the
Commission and the Council have already applied the principle of the market economy investor in a
limited number of cases to the forms of public funds other than equity which are also the object of
this communication — i.e. guarantees, loans, return on capital (**).

(**) Case 78/76.

(3*) Case 290/83.

(**) Ttshould be noted that this is not an exhaustive list of the different forms of financing which may entail aid. The Commission
will act against the provision of any other advantages to public undertakings in a tangible or intangible form that may
constitute aid.
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24. Guarantee. In IOR/Finalp (op. cit.) the Commission considered that when a State holding company
became the one and only owner of an ailing company (thereby exposing it to unlimited liability under
Italian commercial law) this was equivalent to taking extra risk by giving, in effect, an open-ended
guarantee. The Commission using its well established principle stated that a market economy investor
would normally be reluctant to become the one and only shareholder of a company if as a consequence
he must assume unlimited liability for it; he will make sure that this additional risk is outweighed by
additional gains.

25. Loan. In Boch (op. cit.) the Court stated (paragraphs 12 and 13): ‘By virtue of Article 92(1) ... the
provisions of the Treaty concerning State aid apply to aid granted by a Member State or through State
resources in any form whatsoever. It follows... that no distinction can be drawn between aid granted
in the form of loans and aid granted in the form of a subscription of capital of an undertaking. An
appropriate way of establishing whether such a measure is a State aid is to apply the criterion... of
determining to what extent the undertaking would be able to obtain the sums in question on the
private capital markets.’

26. Return on capital. When it opened the Article 88 procedure of the ECSC Treaty (letter to the Italian
Government of 6 May 1988) in the Finsider/ILVA case, the Commission considered that the loans
granted by State credit institutions were not granted to the undertaking in question under conditions
acceptable to a private investor operating under normal market conditions, but were dependent on an
(implicit) guarantee of the State and as such constituted State aid. In fact at a later date this implicit
guarantee was made explicit when the debts were honoured. The opening of the procedure led to a
decision with the unanimous approval of the Council (*¢) which imposed conditions on the enterprise
in question to ensure that its viability would be reestablished, and a minimum return on capital should
be earned.

V. PRACTICALITY OF THE MARKET ECONOMY INVESTOR PRINCIPLE

27. The practical experience gained by the Commission from the application of State aid rules to public
enterprises and the general support among the Community institutions for the basic themes of the
market economy investor principle confirm the Commission’s view that it is, as such, an appropriate
yardstick to determine whether, or not aid exists. However, it is noted that the majority of cases to which
the mechanism has been applied have been of a particular nature and the wider application of the
mechanism may appear to cause certain difficulties. Some further explanations are therefore warranted.
In addition, the fear has been expressed that the application of the market economy investor principle
could lead to the Commission’s judgment replacing the investor and his appreciation of investment
projects. In the first place this criticism can be refuted by the fact that this principle has already shown
itself to be both an appropriate and practical yardstick for determining which public funds constitute
aid in numerous individual cases. Secondly it is not the aim of the Commission in the future, just as it
has not been in the past, to replace the investor’s judgment. Any requests for extra finance naturally
call for public undertakings and public authorities, just as they do for private undertakings and the
private providers of finance, to analyse the risk and the likely outcome of the project.

In turn, the Commission realises that this analysis of risk requires public undertakings, like private
undertakings, to exercise entrepreneurial skills, which by the very nature of the problem implies a
wide margin of judgment on the part of the investor. Within that wide margin the exercise of judgment
by the investor cannot be regarded as involving State aid. It is in evaluation of the justification for

(%) OJ L 86, 31.3.1989, p. 76. See also the Commission communication to the Council of 25 October 1988 — SEC(88) 1485
final. and point 207 of the Fourteenth Competition Report. In fact. the whole aim of the steel code for all Member States was
to restore viability through a minimum return and self-financing according to market principles.
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the provision of funds that the Member State has to decide if a notification is necessary in conformity
with its obligation under Article 93(3). In this context, it is useful to recall the arrangements of the
1984 communication on public authorities’ holdings which stated that where there is a presumption
that a financial flow from the State to a public holding constitutes aid, the Commission shall be
informed in advance. On the basis of an examination of the information received it will decide within
15 working days whether the information should be regarded as notification for the purposes of
Article 93(3) (point 4.4.2). Only where there are no objective grounds to reasonably expect that an
investment will give an adequate rate of return that would be acceptable to a private investor in a
comparable private undertaking operating under normal market conditions, is State aid involved even
when this is financed wholly or partially by public funds. It is not the Commission’s intention to analyse
investment projects on an ex-ante basis (unless notification is received in advance in conformity with
Article 93(3)).

28. There is no question of the Commission using the benefit of hindsight to state that the provision of
public funds constituted State aid on the sole basis that the out-turn rate of return was not adequate.
Only projects where the Commission considers that there were no objective or bona fide grounds to
reasonably expect an adequate rate of return in a comparable private undertaking at the moment the
investment/financing decision is made can be treated as State aid. It is only in such cases that funds are
being provided more cheaply than would be available to a private undertaking, i.c. a subsidy is
involved. It is obvious that, because of the inherent risks involved in any investment, not all projects
will be successful and certain investments may produce a subnormal rate of return or even be a
complete failure. This is also the case for private investors whose investment can result in subnormal
rates of return or failures. Moreover such an approach makes no discrimination between projects which
have short or long-term pay-back periods, as long as the risks are adequately and objectively assessed
and discounted at the time the decision to invest is made, in the way that a private investor would.

29. This communication, by making clearer how the Commission applies the market economy investor
principle and the criteria used to determine when aid is involved, will reduce uncertainty in this field.
Itis not the Commission’s intention to apply the principles in this communication (in what is necessarily
a complex field) in a dogmatic or doctrinaire fashion. It understands that a wide margin of judgment
must come into entrepreneurial investment decisions. The principles have however to be applied when
it is beyond reasonable doubt that there is no other plausible explanation for the provision of public
funds other than considering them as State aid. This approach will also have to be applied to any
cross-subsidisation by a profitable part of a public group of undertakings of an unprofitable part. This
happens in private undertakings when either the undertaking in question has a strategic plan with good
hopes of long-term gain, or that the cross-subsidy has a net benefit to the group as a whole. In cases
where there is cross-subsidisation in public holding companies the Commission will take account of
similar strategic goals. Such cross-subsidisation will be considered as aid only where the Commission
considers that there is no other reasonable explanation to explain the flow of funds other than that they
constituted aid. For fiscal or other reasons certain enterprises, be they public or private, are often split
into several legally distinct subsidiaries. However, the Commission will not normally ask for information
of the flow of funds between such legally distinct subsidiaries of companies for which one consolidated
report is required.

30. The Commission is also aware of the differences in approach a market economy investor may
have between his minority holding in a company on the one hand and full control of a large group on
the other hand. The former relationship may often be characterised as more of a speculative or even
short-term interest, whereas the latter usually implies a longer-term interest. Therefore, where the public
authority controls an individual public undertaking or group of undertakings it will normally be less
motivated by purely short-term profit considerations than if it had merely a minority/non-controlling
holding and its time horizon will accordingly be longer. The Commission will take account of the
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nature of the public authorities’ holding in comparing their behaviour with the benchmark of the
equivalent market economy investor. This remark is also valid for the evaluation of calls for extra
funds to financially restructure a company as opposed to calls for funds required to finance specific
projects (*7). In addition the Commission is also aware that a market economy investor’s attitude is
generally more favourably disposed towards calls for extra finance when the undertaking or group
requiring the extra finance has a good record of providing adequate returns by way of dividends or
capital accumulation on past investments. Where a company has underperformed in this respect in
comparison with equivalent companies, this request for finance will normally be examined more
sceptically by the private investor/owner called upon to provide the extra finance. Where this call for
finance is necessary to protect the value of the whole investment the public authority like a private
investor can be expected to take account of this wider context when examining whether the commitment
of new funds is commercially justified. Finally where a decision is made to abandon a line of activity
because of its lack of medium/long-term commercial viability, a public group, like a private group, can
be expected to decide the timing and scale of its run down in the light of the impact on the overall
credibility and structure of the group.

31. In evaluating any calls for extra finance a shareholder would typically have at his disposal the
information necessary to judge whether he is justified in responding to these calls for additional
finance. The extent and detail of the information provided by the undertaking requiring finance may
vary according to the nature and volume of the funding required, to the relationship between the
undertaking and the shareholder and even to the past performance of the undertaking in providing an
adequate return (*®). A market economy investor would not usually provide any additional finance
without the appropriate level of information. Similar considerations would normally apply to public
undertakings seeking finance. This financial information in the form of the relevant documentation
should be made available at the specific request of the Commission if it is considered that it would help
in evaluating the investment proposals from the point of view of deciding whether or not their financing
constitutes aid (*°). The Commission will not disclose, information supplied to it as it is covered by
the obligation of professional secrecy. Therefore, investment projects will not be scrutinised by the
Commission in advance except where aid is involved and prior notification in conformity with Article
93(3) is required. However, where it has reasonable grounds to consider that aid may be granted in the
provision of finance to public undertakings, the Commission, pursuant to its responsibilities under
Articles 92 and 93, may ask for the information from Member States necessary to determine whether
aid is involved in the specific case in question.

VI. COMPATIBILITY OF AID

32. Each Member State is free to choose the size and nature of its public sector and to vary it over time.
The Commission recognises that when the State decides to exercise its right to public ownership,
commercial objectives are not always the essential motivation. Public enterprises are sometimes
expected to fulfil non-commercial functions alongside, or in addition to, their basic commercial
activities. For example, in some Member States public companies may be used as a locomotive for
the economy, as part of efforts to counter recession, to restructure troubled industries or to act as
catalysts for regional development. Public companies may be expected to locate in less-developed

(*7) This may be particularly important for public undertakings that have been deliberately under-capitalised by the public authority
owner for reasons extraneous to commercial justifications (e.g. public expenditure restrictions).

(*®*) Minority shareholders who have no ‘inside’ information on the running of the company may require a more formal
justification for providing funds than a controlling owner who may in fact be involved at board level in formulating strategies
and is already party to detailed information on the undertaking’s financial situation.

(**) The provision of this information on request falls within scope of the Commission's powers of investigation of aid under
Articles 92 and 93 in combination with Article 5 of the EEC Treaty and under Article 1(c) of the transparency directive which
states that the use to which public funds are put should be made transparent.
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regions where costs are higher or to maintain employment at levels beyond purely commercial levels.
The Treaty enables the Commission to take account of such considerations where they are justified
in the Community interest. In addition the provision of some services may entail a public service
element, which may even be enforced by political or legal constraints. These non-commercial
objectives/functions (i.e. social goods) have a cost which ultimately has to be financed by the State
(i.e. taxpayers) either in the form of new finance (e.g. capital injections) or a reduced rate of return
on capital invested. This aiding of the provision of public services can, in certain circumstances,
distort competition. Unless one of the derogations of the Treaty is applicable, public undertakings are
not exempted from the rules of competition by the imposition of these non-commercial objectives.

33. If the Commission is to carry out its duties under the Treaty, it must have the information available
to determine whether the financial flows to public undertakings constitute aid, to quantify such aid and
then to determine if one of the derogations provided for in the Treaty is applicable. This communication
limits itself to the objective of increasing transparency for the financial flows in question which is an
essential first step. To decide, as a second step, whether any aid that is identified is compatible, is a
question which is not dealt with because such a decision will be in accordance with the well known
principles used by the Commission in the area to which no change is envisaged. (It should be stressed
that the Commission is concerned with aid only when it has an impact on intra-Community trade and
competition. Thus, if aid is granted for a non-commercial purpose to a public undertaking which has
no impact on intra-Community trade and competition, Article 92(1) is not applicable). This obligation
of submitting to Community control all aid having a Community dimension is the necessary
counterpart to the right of Member States being able to export freely to other Member States and is
the basis of a common market.

VIIL DIFFERENT FORMS OF STATE INTERVENTION

34. In deciding whether any public funds to public undertakings constitute aid, the Commission must
take into account the factors discussed below for each type of intervention covered by this communication
— capital injections, guarantees, loans, return on investment (3°). These factors are given as a guide to
Member States of the likely Commission attitude in individual cases. In applying this policy the
Commission will bear in mind the practicability of the market economy investor principle described
above. This communication takes over the definition of public funds and public undertakings used
in the transparency directive. This is given as guidance for Member States as to the general attitude
of the Commission. However, the Commission will obviously have to prove in individual cases of
application of this policy that public undertakings within the meaning of Article 90 and State
resources within the meaning of Article 92(1) are involved, just as it has in individual cases in the
past. As far as any provision of information under the transparency directive is concerned, these
definitions have been upheld by the Court for the purposes of the directive and there is no further
obligation on the Commission to justify them.

Capital injections

35. A capital injection is considered to be an aid when it is made in circumstances which would not
be acceptable to an investor operating under normal market conditions. This is normally taken to
mean a situation where the structure and future prospects for the company are such that a normal
return (by way of dividend payments or capital appreciation) by reference to a comparable private
enterprise cannot be expected within a reasonable time. Thus, the 1984 communication on capital
injections remains valid.

(*°) This list is not exhaustive.
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A market economy investor would normally provide equity finance if the present value (*') of
expected future cash flows from the intended project (accruing to the investor by way of dividend
payments and/or capital gains and adjusted for risk) exceed the new outlay. The context within which
this will have to be interpreted was explained above in paragraphs 27 to 31.

36. In certain Member States investors are obliged by law to contribute additional equity to firms whose
capital base has been eroded by continuous losses to below a predetermined level. Member States have
claimed that these capital injections cannot be considered as aid as they are merely fulfilling a legal
obligation. However, this ‘obligation’ is more apparent than real. Commercial investors faced with such
a situation must also consider all other options including the possibility of liquidating or otherwise
running down their investment. If this liquidation or running down proves to be the more financially
sound option taking into account the impact on the group and is not followed, then any subsequent
capital injection or any other State intervention has to be considered as constituting aid.

37. When comparing the actions of the State and those of a market economy investor in particular
when a company is not making a loss, the Commission will evaluate the financial position of the
company at the time it is/was proposed to inject additional capital. On the basis of an evaluation of
the following items the Commission will examine whether there is an element of aid contained in the
amount of capital invested. This aid element consists in the cost of the investment less the value of
the investment, appropriately discounted. It is stressed that the items listed below are indispensable
to any analysis but not necessarily sufficient since account must also be taken of the principles set
out in paragraphs 27 to 31 above and of the question whether the funds required are for investment
projects or a financial restructuring.

37.1. Profit and loss situation. An analysis of the results of the company spread over several years.
Relevant profitability ratios would be extracted and the underlying trends subject to evaluation.

37.2. Financial indicators. The debt/equity ratio (gearing of the company) would be compared with
generally accepted norms, industry-sector averages and those of close competitors, etc. The calculation
of various liquidity and solvency ratios would be undertaken to ascertain the financial standing of the
company (this is particularly relevant in relation to the assessment of the loan-finance potential of a
company operating under normal market conditions). The Commission is aware of the difficulties
involved in making such comparisons between Member States due in particular to different accounting
practices or standards. It will bear this in mind when choosing the appropriate reference points to be
used as a comparison with the public undertakings receiving funds.

37.3. Financial projections. In cases where funding is sought to finance an investment programme
then obviously this programme and the assumptions upon which it is based have to be studied in detail
to see if the investment is justified.

37.4. Market situation. Market trends (past performance and most importantly future prospects) and

the company’s market share over a reasonable time period should be examined and future projections
subjected to scrutiny.

Guarantees

38. The position currently adopted by the Commission in relation to loan guarantees has recently been
communicated to Member States (*2). It regards all guarantees given by the State directly or by way

(*') Future cash flows discounted at the company’s cost of capital (in-house discount rate).
(**) Communication to all Member States dated 5 April 1989, as amended by letter of 12 October 1989.
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of delegation through financial institutions as falling within the scope of Article 92(1) of the EEC
Treaty. It is only if guarantees are assessed at the granting stage that all the distortions or potential
distortions of competition can be detected. The fact that a firm receives a guarantee even if it is never
called in may enable it to continue trading, perhaps forcing competitors who do not enjoy such facilities
to go out of business. The firm in question has therefore received support which has disadvantaged its
competitors i.e. it has been aided and this has had an effect on competition. An assessment of the aid
element of guarantees will involve an analysis of the borrower’s financial situation (see paragraph 37
above). The aid element of these guarantees would be the difference between the rate which the
borrower would pay in a free market and that actually obtained with the benefit of the guarantee, net
of any premium paid for the guarantee. Creditors can only safely claim against a government
guarantee where this is made and given explicitly to either a public or a private undertaking. If this
guarantee is deemed incompatible with the common market following evaluation with respect to the
derogations under the Treaty, reimbursement of the value of any aid will be made by the undertaking
to the government even if this means a declaration of bankruptcy but creditors’ claims will be
honoured. These provisions apply equally to public and private undertakings and no additional
special arrangements are necessary for public enterprises other than the remarks made below.

38.1. Public enterprises whose legal status does not allow bankruptcy are in effect in receipt of
permanent aid on all borrowings equivalent to a guarantee when such status allows the enterprises in
question to obtain credit on terms more favourable than would otherwise be available.

38.2. Where a public authority takes a hold in a public undertaking of a nature such that it is exposed
to unlimited liability instead of the normal limited liability, the Commission will treat this as a
guarantee on all the funds which are subject to unlimited liability (**). It will then apply the above
described principles to this guarantee.

Loans

39. When a lender operating under normal market economy conditions provides loan facilities for a
client, he is aware of the inherent risk involved in any such venture. The risk is of course that the client
will be unable to repay the loan. The potential loss extends to the full amount advanced (the capital)
and any interest due but unpaid at the time of default. The risk attached to any loan arrangement is
usually reflected in two distinct parameters:

(a) the interest rate charged;
(b) the security sought to cover the loan.

40. Where the perceived risk attached to the loan is high then ceteris paribus both (a) and (b) above
can be expected to reflect this fact. It is when this does not take place in practice that the Commission
will consider that the firm in question has had an advantage conferred on it, i.e. has been aided.
Similar considerations apply where the assets pledged by a fixed or floating charge on the company
would be insufficient to repay the loan in full. The Commission will in future examine carefully the
security used to cover loan finance. This evaluation process would be similar to that proposed for
capital injections (see paragraph 37 above).

41. The aid element amounts to the difference between the rate which the firm should pay (which
itself is dependent on its financial position and the security which it can offer on foot of the loan) and

(**) See paragraph 24 above.
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that actually paid. (This one-stage analysis of the loan is based on the presumption that in the event
of default the lender will exercise his legal right to recover any monies due to him.) In the extreme
case, i.e. where an unsecured loan is given to a company which under normal circumstances would
be unable to obtain finance (for example because its prospects of repaying the loan are poor) then the
loan effectively equates a grant payment and the Commission would evaluate it as such.

42. The situation would be viewed from the point of view of the lender at the moment the loan is
approved. If he chooses to lend (or is directly or indirectly forced to do so as may be the case with
State-controlled banks) on conditions which could not be considered as normal in banking terms, then
there is an element of aid involved which has to be quantified. These provisions would of course also
apply to private undertakings obtaining loans from public financial institutions.

Return on investments

43. The State, in common with any other market economy investor, should expect a normal return
obtained by comparable private undertakings on its capital investments by way of dividends or capital
appreciation (**). The rate of return will be measured by the profit (after depreciation but before
taxation and disposals) expressed as a percentage of assets employed. It is therefore a measure that
is neutral with respect to the form of finance used in each undertaking (i.e. debt or equity) which for
public undertakings may be decided for reasons extraneous to purely commercial considerations. If
this normal return is neither forthcoming beyond the short term nor is likely to be forthcoming in the
long term (with the uncertainty of this longer-term future gain not appropriately accounted for) and
no remedial action has been taken by the public undertaking to rectify the situation, then it can be
assumed that the entity is being indirectly aided as the State is foregoing the benefit which a market
economy investor would expect from a similar investment. A normal rate of return will be defined
with reference where possible being made to comparable private companies. The Commission is aware
of the difficulties involved in making such comparisons between Member States — see particularly
paragraph 37. In addition the difference in capital markets, currency fluctuations and interest rates
between Member States further complicate international comparisons of such ratios. Where accounting
practices even within a single Member State make accurate asset valuation hazardous, thereby
undermining rate of return calculations, the Commission will examine the possibility of using either
adjusted valuations or other simpler criteria such as operating cash flow (after depreciation but before
disposals) as a proxy of economic performance.

When faced with an inadequate rate of return a private undertaking would either take action to remedy
the situation or be obliged to do so by its shareholders. This would normally involve the preparation of
a detailed plan to increase overall profitability. If a public undertaking has an inadequate rate of return,
the Commission could consider that this situation contains elements of aid, which should be analysed
with respect to Article 92. In these circumstances, the public undertaking is effectively getting its
capital cheaper than the market rate, i.e. equivalent to a subsidy.

44. Similarly, if the State forgoes dividend income from a public undertaking and the resultant
retained profits do not earn a normal rate of return as defined above then the company in question is
effectively being subsidised by the State. It may well be that the State sees it as preferable for reasons
not connected with commercial considerations to forgo dividends (or accept reduced dividend
payments) rather than make regular capital injections into the company. The end result is the same
and this regular ‘funding’ has to be treated in the same way as new capital injections and evaluated
in accordance with the principles set out above.

(**) The foregoing of a normal return on public funds falls within the scope of the transparency directive.
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Duration
45. After an initial period of five years, the Commission will review the application of the policy

described in this communication. On the basis of this review, and after consulting Member States,
the Commission may propose any modifications which it considers appropriate.
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IIT — State guarantees
Commission letter to Member States SG(89) D/4328 of 5 April 1989

Dear Sir

The Commission has the honour to inform you of its decision to examine in future State guarantees
under the following conditions.

It regards all guarantees given by the State directly or given by the State’s delegation through
financial institutions as falling within the scope of Article 92(1) of the EEC Treaty.

Each case of the granting of State guarantees has to be notified under Article 93(3) of the EEC Treaty
whether the granting is done in application of an existing general guarantee scheme or in application
of a specific measure.

The Commission will accept the guarantees only if their mobilisation is contractually linked to
specific conditions which may go as far as the compulsory declaration of bankruptcy of the benefiting
undertaking or any similar procedure. These conditions will have to be agreed at the initial, and only,
examination by the Commission of the proposed guarantee/State aid within the normal procedures
of Articles 93(3), at the granting stage.

Should the occasion arise that a Member State wants to mobilise the guarantee under different
conditions than those initially agreed at the granting stage, the Commission will then consider the
mobilisation of the guarantee as creating a new aid which has to be notified under Article 93(3) of
the EEC Treaty.

From the point of view of controlling the effect of guarantees on competition and intra-Community
trade, the Commission believes that the above decision will enable it to be in a position where it can
prevent large amounts of State aid with possibly high intensity being granted to certain undertakings
at the mobilisation level of guarantees.

Yours faithfully
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Commission letter to Member States SG(89) D/12772 of 12 October 1989

Dear Sir

By letter dated 5 April 1989, I sent you a Commission communication concerning State guarantees.
Several Member States have since told the Commission that the communication appears to oblige
Member States to notify all cases where a guarantee is given. I should therefore like to make it clear
that the Commission intends only to examine schemes establishing guarantees and not every case in
which a guarantee is granted under the scheme, except where a guarantee is granted outside a scheme.
As specified in the communication, the Commission will approve the award of guarantees only if it
is contractually subject to specific conditions. If the latter are correctly provided for in the schemes,
the Commission will accept such awards without prior notification.

Yours faithfully
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IV — De minimis

Commission notice on the de minimis rule for State aid (*)

Article 92(1) of the EC Treaty imposes a general ban, subject to certain exceptions, on ‘any aid granted
by a Member State or through State resources in any form whatsoever which distorts or threatens to
distort competition by favouring certain undertakings or the production of certain goods... in so far as
it affects trade between Member States’. Clearly, any financial assistance given by the State to one
firm distorts or threatens to distort, to a greater or lesser extent, competition between that firm and its
competitors which have received no such aid; but not all aid has an appreciable effect on trade and
competition between Member States. This is particularly true where the amount of aid involved is
small. And it is small amounts of aid which are usually — but not always — granted to SMEs, mainly
under schemes administered by local or regional authorities.

In 1992, in an effort to reduce the administrative burden on the Member States and on the Commission
itself — which ought to be left to concentrate its resources on cases of real importance to the
Community — and in order to simplify matters for SMEs, the Commission introduced what is known
as a de minimis rule: this sets a threshold figure below which Article 92(1) can be said not to apply,
so that a measure need no longer be notified in advance to the Commission under Article 93(3) (*). It
has since become clear that the rule as then stated does not cover some aid measures which quite
clearly do not threaten to distort competition and trade between Member States to any perceptible
degree; and it has proved difficult to establish that the conditions laid down are being met, particularly
where aid of this kind is combined with aid under other schemes approved by the Commission. The
Commission has accordingly decided to amend the de minimis rule as follows:

— the ceiling for aid covered by the de minimis rule will now be ECU 100000 over a three-year
period beginning when the first de minimis aid is granted (*),

— the ceiling will apply to the total of all public assistance considered to be de minimis aid and will
not affect the possibility of the recipient obtaining other aid under schemes approved by the
Commission,

— the ceiling will apply to aid of all kinds, irrespective of the form it takes or the objective pursued,
with the exception of export aid, which is excluded from the benefit of the de minimis rule (3).

The public assistance which is allowed up to the ECU 100000 ceiling comprises all aid granted by
the national, regional or local authorities, regardless of whether the resources are provided from

0J. C 68, 6.3.1996, p. 9.

Community guidelines on State aid for small and medium-sized enterprises (SMEs), point 3.2: OJ C 213, 19.8.1992, p. 2.
The method for calculating the grant equivalent of aid paid otherwise than as a grant was explained in the letter the Commission
sent to Member States on 23 March 1993 (ref. D/06878); that method continues to apply.

(*) ‘Export aid’ means any aid directly linked to the quantities exported, to the establishment and operation of a distribution
network or to current expenditure linked to the export activity. It does not include aid towards the cost of participating in
trade fairs, or of studies or consultancy services needed for the launch of a new or existing product on a new market.
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domestic sources or whether the measures are part-financed by the Community from the Structural
Funds, and more especially the European Regional Development Fund (ERDF).

The rule will be of interest primarily to SMEs, though it applies irrespective of the size of the
recipient. It does not apply to the industries covered by the ECSC Treaty, to shipbuilding, to transport
or to aid towards expenditure in connection with agriculture or fisheries.

The limit in the de minimis facility is expressed as a cash grant of ECU 100000. In cases where
assistance is provided otherwise than as a grant, it has to be converted into its cash grant equivalent
value for the purposes of applying the de minimis limit. Of the other forms in which aid with a low
cash value is given, the commonest are soft loans, tax allowances and loan guarantees. The conversion
of aid in these forms into its cash grant equivalent is to be carried out as follows:

The cash grant equivalent should be calculated gross, i.e. before tax, if the aid is taxable. If the aid is
not taxable, as in the case of some tax allowances, the amount to be taken is the nominal amount of
the aid, which is both gross and net.

All aid receivable in the future should be discounted to its present value. The discount rate used
should be the reference interest rate which applies at the time the aid is granted. However, a cash
grant is to be counted as a single lump sum even if it is to be paid in instalments.

The cash grant equivalent of a soft loan in a given year is the difference between the interest due at
the reference interest rate and that actually paid. All the interest that will be saved until the loan has
been fully repaid should be discounted to its value at the time the loan is granted and added together.

The cash grant equivalent of a tax allowance is the saving in tax payments in the year concerned.
Again, tax savings which are to be obtained in the future should be discounted to their present value
using the reference interest rate.

For loan guarantees, the cash grant equivalent in a given year can be either:

— calculated in the same way as the cash grant equivalent of a soft loan, once the premiums paid
have been deducted, the interest subsidy representing the difference between the reference
interest rate and the rate obtained thanks to the state guarantee, or

— taken to be the difference between (a) the outstanding sum guaranteed, multiplied by the risk
factor (the probability of default) and (b) any premium paid, i.e.

(guaranteed sum x risk) — premium

The risk factor should reflect the experience of default on loans extended in similar circumstances
(sector, size of firm, level of general economic activity). Discounting to present value should be
carried out in the same way as before.

The Commission has a duty to satisfy itself that Member States are not giving their enterprises aid
which is incompatible with the common market (*). The Member States are under an obligation to
facilitate the achievement of this task by establishing machinery to ensure that, where aid is given to
the same recipient under separate measures all of which are covered by the de minimis rule, the total

(*) The Commission also reserves the right to take appropriate action against any aid which complies with the de minimis rule
but infringes other provisions of the Treaty.
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amount of the aid does not exceed ECU 100000 over a period of three years. In particular, any
decision granting de minimis aid or the rules of any scheme providing for aid of this kind must include
an explicit stipulation that any additional aid granted to the same recipient under the de minimis rule
must not raise the total de minimis aid received by the enterprise to a level above the ceiling of ECU
100000 over a period of three years. The machinery established must also enable the Member State
to answer any questions the Commission might wish to ask.

.
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V — Public land sales

Commission communication on State aid elements in sales of land
and buildings by public authorities (*)

I. INTRODUCTION

On a number of occasions in recent years the Commission has investigated sales of publicly owned
land and buildings in order to establish whether there was an element of State aid in favour of the
buyers. The Commission has drawn up general guidance to Member States in order to make its
general approach with regard to the problem of State aid through sales of 1and and buildings by public
authorities transparent and to reduce the number of cases it has to examine.

The following guidance to Member States:

— describes a simple procedure that allows Member States to handle sales of land and buildings in
a way that automatically precludes the existence of State aid,

— specifies clearly cases of sales of land and buildings that should be notified to the Commission
to allow for assessment of whether or not a certain transaction contains aid and, if so, whether or
not the aid is compatible with the common market,

— enables the Commission to deal expeditiously with any complaints or submissions from third
parties drawing its attention to cases of alleged aid connected to sales of land and buildings.

This guidance takes account of the fact that in most Member States budgetary provisions exist to ensure
that public property is in principle not sold below its value. Therefore, the procedural precautions
recommended to avoid State aid rules coming into play are formulated in a way that should normally
allow Member States to comply with the guidance without changing their domestic procedures.

The guidance concerns only sales of publicly owned land and buildings. It does not concern the public
acquisition of land and buildings or the letting or leasing of land and buildings by public authorities.
Such transactions may also include State aid elements.

The guidance does not affect specific provisions or practices of Member States intended to promote the
quality of and access to private housing.

I1. PRINCIPLES

1. Sale through an unconditional bidding procedure

A sale of 1and and buildings following a sufficiently well-publicised, open and unconditional bidding
procedure, comparable to an auction, accepting the best or only bid is by definition at market value

() 0JC209,10.7.1997, p. 3.
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and consequently does not contain State aid. The fact that a different valuation of the land and
buildings existed prior to the bidding procedure, e.g. for accounting purposes or to provide a proposed
initial minimum bid, is irrelevant.

(a) An offer is ‘sufficiently well-publicised’ when it is repeatedly advertised over a reasonably long
period (two months or more) in the national press, estate gazettes or other appropriate publications
and through real-estate agents addressing a broad range of potential buyers, so that it can come to
the notice of all potential buyers.

The intended sale of land and buildings, which in view of their high value or other features may
attract investors operating on a Europe-wide or international scale, should be announced in
publications which have a regular international circulation. Such offers should also be made
known through agents addressing clients on a Europe-wide or international scale.

(b) An offer is ‘unconditional’ when any buyer, irrespective of whether or not he runs a business or
of the nature of his business, is generally free to acquire the land and buildings and to use it for
his own purposes, Restrictions may be imposed for the prevention of public nuisance, for reasons
of environmental protection or to avoid purely speculative bids. Urban and regional planning
restrictions imposed on the owner pursuant to domestic law on the use of the land and buildings
do not affect the unconditional nature of an offer.

(c) Ifitis a condition of the sale that the future owner is to assume special obligations — other than
those arising from general domestic law or decision of the planning authorities or those relating
to the general protection and conservation of the environment and to public health — for the
benefit of the public authorities or in the general public interest, the offer is to be regarded as
‘unconditional’ within the meaning of the above definition only if all potential buyers would have
to, and be able to, meet that obligation, irrespective of whether or not they run a business or of
the nature of their business.

2. Sale without an unconditional bidding procedure

(a) Independent expert evaluation

If public authorities intend not to use the procedure described under 1, an independent evaluation
should be carried out by one or more independent asset valuers prior to the sale negotiations in order
to establish the market value on the basis of generally accepted market indicators and valuation
standards. The market price thus established is the minimum purchase price that can be agreed
without granting State aid.

An ‘asset valuer’ is is a person of good repute who:

— has obtained an appropriate degree at a recognised centre of learning or an equivalent academic
qualification,

— has suitable experience and is competent in valuing land and buildings in the location and of the
category of the asset.

If in any Member State there are not appropriate established academic qualifications, the asset valuer
should be a member of a recognised professional body concerned with the valuation of land and
buildings and either:

— be appointed by the courts or an authority of equivalent status,
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— have as a minimum a recognised certificate of secondary education and sufficient level of training
with at least three years post-qualification practical experience in, and with knowledge of, valuing
land and buildings in that particular locality.

The valuer should be independent in the carrying out of his tasks, i.e. public authorities should not
be entitled to issue orders as regards the result of the valuation. State valuation offices and public
officers or employees are to be regarded as independent provided that undue influence on their
findings is effectively excluded.

‘Market value’ means the price at which land and buildings could be sold under private contract
between a willing seller and an arm’s length buyer on the date of valuation, it being assumed that
the property is publicly exposed to the market, that market conditions permit orderly disposal and
that a normal period, having regard to the nature of the property, is available for the negotiation of
the sale ().

(b) Margin

If, after a reasonable effort to sell the land and buildings at the market value, it is clear that the value
set by the valuer cannot be obtained, a divergence of up to 5 % from that value can be deemed to be
in line with market conditions. If, after a further reasonable time, it is clear that the land and buildings
cannot be sold at the value set by the valuer less this 5 % margin, a new valuation may be carried out
which is to take account of the experience gained and of the offers received.

(c) Special obligations

Special obligations that relate to the land and buildings and not to the purchaser or his economic activities
may be attached to the sale in the public interest provided that every potential buyer is required, and in
principle is able, to fulfil them, irrespective of whether or not he runs a business or of the nature of his
business. The economic disadvantage of such obligations should be evaluated separately by independent
valuers and may be set off against the purchase price. Obligations whose fulfilment would at least partly
be in the buyer’s own interest should be evaluated with that fact in mind: there may, for example, be an
advantage in terms of advertising, sport or arts sponsorship, image, improvement of the buyer’s own
environment, or recreational facilities for the buyer’s own staff.

The economic burden related to obligations incumbent on all landowners under the ordinary law are
not to be discounted from the purchase price (these would include, for example, care and maintenance
of the land and buildings as part of the ordinary social obligations of property ownership or the
payment of taxes and similar charges).

(d) Cost to the authorities

The primary cost to the public authorities of acquiring land and buildings is an indicator for the
market value unless a significant period of time elapsed between the purchase and the sale of the land
and buildings. In principle, therefore, the market value should not be set below primary costs during
a period of at least three years after acquisition unless the independent valuer specifically identified
a general decline in market prices for land and buildings in the relevant market.

(') Article 49(2) of Council Directive 91/674/EEC (OJ L 374, 31.12.1991, p. 7).
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3. Notifcation

Member States should consequently notify to the Commission, without prejudice to the de minimis
rule (?), the following transactions to allow it to establish whether State aid exists and, if so, to assess
its compatibility with the common market.

(a) any sale that was not concluded on the basis of an open and unconditional bidding procedure,
accepting the best or only bid; and

(b) any sale that was, in the absence of such procedure, conducted at less than market value as established
by independent valuers.

4. Complaints
When the Commission receives a complaint or other submission from third parties alleging that there
was a State aid element in an agreement for the sale of land and buildings by public authorities, it

will assume that no State aid is involved if the information supplied by the Member State concerned
shows that the above principles were observed.

(?) 0JC68,6.3.199, p. 9.
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VI — Export-credit insurance

Communication of the Commission to the Member States pursuant to Article 93(1)
of the EC Treaty applying Articles 92 and 93 of the Treaty
to short-term export-credit insurance ()

1. INTRODUCTION

1.1. Member States maintain an active policy of supporting their export industry. Of the total aid given
by Member States to their manufacturing industry over the period 1992 to 1994, 7 % went on supporting
exports, largely in the form of favourable terms for export credits and export-credit insurance ().

1.2. Export subsidies directly affect competition in the market place between rival potential suppliers of
goods and services. Recognising their pernicious effects, the Commission, as the guardian of competition
under the Treaty, has always strictly condemned export aid in intra-Community trade (*). However,
although Member States’ support for their exports outside the Community can also affect competition
within the Community (%), the Commission has not systematically intervened in this field under the
State aid rules in Articles 92, 93 and 94 of the Treaty. There have been several reasons for this. First,
this area is partly governed by the provisions of the Treaty relating to external trade, Articles 112 and
113, and Article 112 does indeed provide for harmonisation of export aid. Secondly, it is not only
competition within the Community that is affected by aid for extra-Community exports, but also the
competitiveness of Community exporters vis-a-vis those of the Community’s trading partners, which
give similar aid. Finally, progress in controlling aid has been achieved under the Treaty’s trade provisions
and in the OECD and WTO.

1.3. While the Commission has so far refrained from exercising its State aid control powers in the
areas of export credits and export-credit insurance, work by the Council’s Export Credits Group (*)
and cases before the Court of Justice of the European Communities (°) have shown that in one area
at least, that of short-term export-credit insurance, the actual or potential distortions of competition
in the Community may justify action by the Commission under the State aid rules without waiting
for progress on other fronts. The distortions of competition can occur not only between exporters in
different Member States in their trade within and outside the Community, but also between export-
credit insurers offering their services in the Community.

1.4. The purpose of this Communication is to remove such distortions due to State aid in that sector of
the export-credit insurance business in which there is competition between public or publicly supported

(*) 0JC281,17.9.1997,p. 4.

(") Source: Fifth survey on State aids in the European Community, European Commission, 1997, p. 20. From 1992 onwards the

cutbacks in subsidised export credits agreed in the Helsinki package are likely to reduce this figure.

(*) Inits seventh report on competition policy (1977), point 242, the Commission stated that export aids in intra-Community
trade ‘cannot qualify for derogation whatever their intensity, form, grounds or purpose’.

(*) See judgment of the Court of Justice in Case C-142/87 Belgium v Commission [1990] ECR I-959. See also Case C-44/93
Assurances du Crédit v OND and Belgium [1994] ECR 1-3829, paragraph 30.

(*) ‘L’assurance crédit et le marché unique 1992 (court-terme)’, report presented to the coordination group, rapporteur, P. Callut.

(*) See Case C-63/89 Assurances du Crédit and Cobac v Council and Commission [1991] ECR 1-1799, and Case C-44/93

Assurances du Crédit v OND and Belgium {1994] ECR 1-3829.
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export-credit insurers and private export-credit insurers. This commercial sector of export-credit
insurance relates to the insurance of short-term export-credit risks on trade within the Community and
with many countries outside it. Such risks are termed ‘marketable’ and will be defined in Section 2
below. The definition currently comprises only so-called ‘commercial’, as opposed to ‘political’, risks
in trade within the Community and with the majority of OECD countries, listed in the annex. While
Member States have made considerable efforts to eliminate aid from the commercial sector of export-
credit insurance in anticipation of action by the Community, the single market requires safeguards to
ensure a level playing field in all circumstances.

This communication will not deal with the insurance of medium and long-term export-credit risks
which are largely non-marketable at the present time. In that area the factors which have led the
Commission to refrain from extensive use of its State aid control powers still militate against such
action. Instead, efforts are being made to harmonise the terms of export-credit insurance, premiums
and country-cover policy, taking due account of the programmes in third countries so as not to
undermine the competitiveness of Community exporters.

1.5. Section 2 of this communication describes the structure of the export-credit insurance market
and distinguishes the commercial or market sector, in which private insurers operate and which is
covered by this communication between private and public or publicly supported export-credit
insurers and explains why and to what extent the State aid articles of the Treaty apply. Finally, in
Section 4, the Commission states what action it considers necessary to ensure that any remaining
State aid of the types listed in Section 3 is removed from the market sector and requests the Member
States pursuant to Article 93(1) of the Treaty to take such action, if required.

2. MARKET AND NON-MARKET SECTORS
OF SHORT-TERM EXPORT-CREDIT INSURANCE

2.1. The Report of the Council’s Export Credit Group (hereinafter referred to as ‘the Report’), complaints
by private export-credit insurers and cases before the Court of Justice of the European Communities,
have shown that in some Member States the same ‘official’ export-credit agencies that insure the medium
and long-term risks of exporters for the account or with the guarantee (°) of the State also operate for the
account or with the guarantee of the State in parts of the short-term export-credit insurance market where
they are in competition with private export-credit insurers that have no such links with the State. The
‘official’ export-credit agencies in question may be government departments, State-owned or State-
controlled companies or wholly privately-owned and controlled companies. For the purposes of this
communication, such agencies will be termed ‘public or publicly supported export-credit insurers’. As
well as the ‘official’ agencies operating in both the medium/long and short-term fields, some privately
owned and controlled export-credit insurers that only provide short-term insurance may be supported by
their governments through guarantees or equivalent reinsurance arrangements for some segments of their
business. These insurers, too, must be categorised as ‘public or publicly supported’. On the other hand,
export-credit insurers mainly or exclusively engaged in the short term that do not operate for the
account or with the guarantee (7) of the State for any of their business will be termed ‘private export-
credit insurers’.

The Report showed that when public or publicly supported export-credit insurers operated for the
account or with the guarantee of the State on parts of the short-term market where they were in
competition with private insurers, they enjoyed certain financial advantages which could distort

(°)  In some cases, such as in the Netherlands, medium and long-term business is conducted not under a guarantee, but under a
comprehensive reinsurance agreement with the government.
() Or with equivalent reinsurance arrangements.
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competition against private insurers. In no country did public or publicly supported export-credit
insurers have a monopoly for short-term business.

One of the most difficult areas dealt with by the Report was the provision of reinsurance by the State,
either directly or indirectly. The Report identified reinsurance arrangements which provide 100 %
cover and are equivalent to guarantees as a subsidy. It is now recognised that reinsurance facilities
whereby the State only participates in or supplements a private-sector reinsurance treaty may also give
insurers benefiting from them an advantage over private insurers not receiving such cover, thereby
distorting competition.

2.2. Despite the recent improvements made — with public or publicly supported export-credit insurers
increasingly hiving off their short-term business to separate companies or introducing separate
accounting — it has been noted above that action is still needed to create the desired level playing
field. The first task is to identify the sector in which a competitive market exists. The Report used as
the decisive criterion for distinguishing the market sector, whether or not private reinsurance was
available generally, rather than only in individual cases. It was observed that the answer was generally
‘yes’ for commercial risks on non-public buyers, but that for political risks (including risks on public
buyers, currency transfer risks and non-commercial, catastrophe risks) the capacity available was so
inadequate that cover for such risks was clearly to be regarded as a market activity. On the basis of an
analysis of the private reinsurance market by reference to the three criteria of duration, location and
nature of risks insured, the Report considered ‘marketable’ risks to involve commercial risks with a
risk period of normally a maximum of three years for exports worldwide.

2.3. Subsequent comments from Member States, business associations and insurers indicated that
generally speaking that definition was too broad. Most of those submissions agreed with the Report
that political risks should be excluded because the private reinsurance market was not large enough,
and they preferred a maximum risk period of two years for commercial risks. Also, it appeared to be
very difficult to reinsure on the private market the commercial risk of protracted default in non-
OECD countries.

2.4. In view of the close links between protracted default and insolvency — protracted default risks
being liable to turn into insolvency — and the resulting need to classify both risks in the same
category (marketable or non-marketable), it is prudent to exclude all commercial risks on non-OECD
countries from the definition of marketable risks and from the scope of this communication for the
time being. Finally, it appears that at present there are still difficulties in obtaining private reinsurance
of commercial risk in some OECD countries.

2.5. In view of the above, ‘marketable’ risks are defined for the purposes of this communication as
commercial risks on non-public debtors (®) established in the countries listed in the annex. For such
risks the maximum risk period (that is, manufacturing plus credit period with normal Berne Union
starting point and usual credit term) is less than two years.

All other risks (that is, political, catastrophe (°) risks and commercial risks on public buyers and on
countries not listed in the annex) are considered not yet to be marketable.

(*)  Or non-public guarantors. A public debtor or guarantor is a debtor or guarantor who, in one form or another, represents the
public authority itself and cannot either judicially or administratively be declared insolvent. For the purposes of this
communication, publicly owned or publicly controlled companies resident in the countries listed in the annex as a marketable
risk country and subject to the normal provisions of private company law are considered to be non-public debtors/guarantors.

(°) That is, war, revolution, natural disasters, nuclear accidents, and so forth, not so-called ‘commercial, catastrophe risks’
(catastrophic accumulations of loss on individual buyers or countries) which may be covered by excess of loss reinsurance
and are commercial risks.
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‘Commercial risks’ are defined for the purposes of this communication as:

— arbitrary repudiation of a contract by a debtor, that is, any arbitrary decision by a non-public
debtor to interrupt or terminate the contract without legitimate reason,

— arbitrary refusal by a non-public debtor to accept the goods covered by the contract without
legitimate reason,

— insolvency of a non-public debtor or his guarantor,

— non-payment by a non-public debtor or by a guarantor of a debt resulting from the contract, that
is, protracted default.

2.6. The capacity of the private reinsurance market varies. This means that the definition of
marketable risks is not immutable and may change over time; for example, it might be extended to
cover political risks. The definition will therefore have to be reviewed regularly (namely, at least once
a year) by the Commission. The Commission will consult the Member States and other interested
parties on such reviews ('°). In so far as necessary, changes to the definition will have to take account
of the scope of Community legislation governing export-credit insurance, in order to avoid any
conflict or legal uncertainty.

3. FACTORS DISTORTING COMPETITION BETWEEN PRIVATE AND PUBLIC
OR PUBLICLY SUPPORTED EXPORT-CREDIT INSURERS

3.1. The factors that may distort competition in favour of public or publicly supported export-credit
insurers insuring marketable risks include (''):

— de jure or de facto State guarantees of borrowing and losses. Such guarantees enable insurers to
borrow at rates lower than the normal market rates or make it possible for them to borrow money
at all. Furthermore, they obviate the need for insurers to reinsure themselves on the private market,

— any difference in obligations, compared with private insurers, to maintain adequate provisions.
It should be noted than when Council Directive 73/239/EEC ('?) was amended by Directive
87/343/EC (*?) it was understood that the exclusion of export-credit insurance operations for the
account of or guaranteed by the State (Article 2(2) (d) of the original directive) did not include
operations in the field of short-term commercial risks which public or publicly supported export-
credit insurers effected for their own account and not guaranteed by the State ('#). This means
that to insure short-term commercial risks, public or publicly supported insurers must have a
certain amount of own funds (solvency margin, including guarantee fund) and technical
provisions (notably and equalisation reserve) and must have obtained authorisation in accordance
with Article 6 et seq. of Directive 73/239/EEC,

(') Inter alia, the Commission will call on the help of the Council (for example, its Export Credits Group).

('") The tying by a public or publicly supported export-credit insurer of insurance of non-marketable risks to the acceptance of
cover for marketable risks might infringe Article 86 of the EC Treaty. Such action could both be the subject of proceedings
by the Commission and challenged in the courts and before national competition authorities.

(') First Council Directive 73/239/EEC of 24 July 1973 on the coordination of laws, regulations and administrative provisions
relating to the taking-up and pursuit of the business of direct insurance other than life assurance (OJ L 228, 16.8.1973, p. 3).

('* Council Directive 87/343/EEC of 22 June 1987 amending Council Directive 73/239/EEC on the coordination of laws,
regulations and administrative provisions relating to the taking-up and pursuit of the business of direct insurance other than
life assurance (OJ L 185. 4.7.1987, p. 72).

('*) See judgment of the Court of Justice in Case C-63/89 Assurances du Credit and Cobac v Council and Commission, cited in
footnote 5, p. 1848 (paragraph 22).



— relief or exemption from taxes normally payable (such as company taxes and taxes levied on
insurance policies), :

— awards of aid or provisions of capital by the State. With regard to the latter, the principle should
be observed that, unless the State is acting as would a private investor in a market economy,
capital injections involve State aid ('*); provision by the State of services in kind, such as access
to and use of State infrastructure, facilities or privileged information (for instance, information
about debtors gathered by embassies) on terms not reflecting their cost; and reinsurance by the
State, either directly, or indirectly via a public or publicly supported export-credit insurer, on
terms more favourable than those available from the private reinsurance market, which leads
either to under-pricing of the reinsurance or to the artificial creation of capacity that would not
be forthcoming from the private market.

3.2. The types of treatment listed in paragraph 3.1 give, or may give, the export-credit insurers that
receive them a financial advantage over other export-credit insurers. Such financial advantages granted
to certain enterprises distort competition and constitute State aid within the meaning of Article 92(1)
of the Treaty.

Article 92(1) is applicable to all measures which grant a financial or economic advantage to certain
enterprises or products and involve a charge on or a loss to public funds, whether actual or contingent,
and for which nothing or little is required from the beneficiary concerned, in so far as such measures
affect trade between Member States and distort or threaten to distort competition by favouring certain
undertakings or the production of certain goods ('¢).

The financial advantages listed in paragraph 3.1 in respect of marketable risks as defined in paragraph
2.5 affect intra-Community trade in services. Moreover, they lead to variations in the insurance cover
available for marketable risks in different Member States, thereby distorting competition between
companies in Member States and having secondary effects on intra-Community trade regardless of
whether intra-Community exports outside the Community are concerned ('7). The exceptions provided
for in Article 92 of the Treaty do not apply to aid for the insurance of marketable risks. The distorting
effects of such aid in the Community outweigh any possible national or Community interest in
supporting exports. That view has been confirmed by the judgment of the Court of Justice Case C-63/89
which was directly concerned with the issue addressed by this communication. The Court held that
although the directive on partial harmonisation of equalisation reserves for insurance companies, which
exempted export-credit insurance operatings for the account of or guaranteed by the State, was not
unlawful, the factors distorting competition between private and public or publicly supported export-
credit insurers ‘might justify recourse to legal action to penalise infringement of the provisions (of
Article 92)’ (*#). In its judgment in Case C-44/93 ('°), the Court assumed that the advantages in question
constitute State aid and confirmed that the Commission might take action to secure their withdrawal.

('*) See communication of the Commission to the Member States concerning public authorities’ holdings in company capital
(EC Bulletin 9-1984) and communiction of the Commission on the application of Articles 92 and 93 of the EC Treaty to
public undertakings in the manufacturing sector (OJ C 307, 13.11.1993, p. 3).

(') See judgments of the Court of Justice in Case 30/59 Steenkolenmijnen v High Authority [1961] ECR p. 1, paragraph 19; Case
173/73 Italy v Commission {1974] ECR p. 709, Case 730/79 Philip Morris v Commission [1980] ECR p. 2671.

(') Inits judgment in Case C-142/87 Belgium v Commission, cited in footnote 3, the Court held that not only aid for intra-
Community exports, but also aid for exports outside the Community can influence intra-Community competition and trade.
Both types of operation are insured by export-credit insurers and aid with respect to both can therefore have effects on intra-
Community competition and trade.

(**) Cited in footnote 5; see paragraph 24. Advocate-General Tesauro, in his opinion in the case, considered that when there is
competition between private and public or publicly backed export-credit insurers, ‘it is highly doubtful whether the Member
States can legitimately provide financial backing for public operators. Intervention of that kind could be incompatible with
the rules on public aid’ ([1991] ECR I-1835, point 15).

(*°) Cited in footnote 3; see especially paragraph 34.
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4. ACTION REQUIRED TO ELIMINATE DISTORTIONS OF COMPETITION
IN SHORT-TERM EXPORT-CREDIT INSURANCE WITH RESPECT
TO MARKETABLE RISKS

4.1. State aid of the types listed in paragraph 3.1, which is enjoyed by public supported export-credit
insurers for the marketable risks defined in paragraph 2.5, may distort competition and would
therefore be ineligible for exemption under the State aid rules of the Treaty.

4.2. Member States are therefore requested under Article 93(1) of the Treaty to amend, where
necessary, their export-credit insurance systems for marketable risks in such a way that the granting
of State aid of the following types to public or publicly supported export-credit insurers in respect of
such risks is ended within one year of the publication of this communication:

(a) State guarantees for borrowing or losses;

(b) exemption from the requirement to constitute adequate reserves and the other requirements listed
in the second indent of paragraph 3.1;

(c) relief or exemption from taxes or other charges normally payable;

(d) award of aid or provisions of capital or other forms of finance in circumstances in which a private
investor acting under normal market conditions would not invest in the company or on terms a
private investor would not accept;

(e) provision by the State of services in kind, such as access to and use of State infrastructure, facilities
or privileged information (for instance, information about debtors gathered by emba