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This communication:

- defines ard describes the Economie Sociate * sector .
by giving a brief overview of the branches in which its enterprlses
are active in all Member States (section 2);

- identifies the prospects opening up for enterprises in this sector
in the Europe of 1992 and shows to what extent they are taken into
account in Community policies (section 3);

- adumbrates the framework for Community action to ensure that
enterprises in this sector enjoy access to the frontier-free market
on the same footing as other enterprises (section 4).

1. Background

In 1989 the Commission of the European Commmunities turned its attention to

the Cconomie Sociale sector by setting up a new
department in DG XXIII.

Before then, enterprises in this sector were not identified as such.
However, their concerns have been taken into account at Community level in
terms of the branch in which they are active, such as agrlculture 1
fisheries and financial services (banking and insurance).? Their
importance has also been recognized in the wider context of their
contribution to the development of certain Commmnity policies, especially
regional and social policy, in such areas as training, employment and local
develomment. And all measures launched under the Community’s enterprise
policy have been applicable to the mutual/cooperative sector.3

Under Council Regulation 62/26/EEC, for example.
Under Directives 73/239/EEC, 79/267/EEc and 88/357/EEC, for example.
OOM(86)445 final and Council Decision 89/490/EEC.
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For its part, the European Parliament has adopted several resolutions
specifically concerning certain types of unit in the mutual/cooperative
sector - those on the role of cooperatives in regional development (1983
and 1987) and in development policy (1988).

The Economic and Social Committee in 1986 organized a conference on
organizations in the cooperative, mutual and non-profit sector in the
Community, in preparation for which it published a major study which to
this day is the most exhaustive and authoritative work on the subject.
More recently, (September 1983) the Committee adopted an own-initiative
opinion on the role of cooperatives in regional development.

As they are highly distinctive, the Commission undertook in its programme
for 1889 to initiate "reflection on the various elements of the
mutual/cooperative sector (assoclations, mutual bodies, cooperatives) while
seeking to pinpoint the impact and opportunities created for them by a
frontier-free Europe".%

The coherent approach generated by the exercise of specific responsibility
for the mutual/cooperative sector, complementing previous sectoral
appraisals, has deepened understanding of the concerns of enterprises in
this sector and in particular their expectations regarding the
frontier-free market.S

The findings of this work are the basis for the guidelines for Community
action in this field.

2. The contribution of enterprises in the Economie Sociale
. sector to the develomment of the

2.1 Definition

The idea- of the Economie Sociale sector as a distinctive entity, although
it corresponds to reality in most Member States, is not universally
accepted throughout the Commnity. Some Member States prefer a less
structured approach, leaving it to the economic actors to organize
themselves without theorizing about how they do it.

4 Bulletin of the European Communities, Supplement 2/1989, point 90,
p.47.
5 Some of their concerns were confirmed at a recent symposium on the

sector, held in Paris 15-17 November 1989.




\

d

-4 ~

By whatever name the sector is known, it now exists in all Member States,
ocbeying very similar principles of organization and operation.

The hallmark of belonging to the sector is the specific manner of
organization of an enterprise’s productive activity. The driving
principles are the solidarity and participation (one member, one vote) of
its members, whether producers, users or consumers, informed by a proud

imdependence and civic purpose.

The enterprises are generally in the legal form of a cooperative, a mutual
soclety or a non-profit assoclation.

The sector thus includes organizations which form part of the economy
because they engage in productive activities, applying resources to satisfy
needs. They may produce market goods and services (i.e. sold at a price
that at least covers their production cost), or non-market goods and
services (supplied free, or at a price unrelated to their cost, the
difference being made up by non-market financing, membership fees, grants,
donations, etc.). They are enterprises operating in competition with
traditional forms of enterprise.

Such enterprises belong t0 +he Economie Sociale Sector because of their

and the way they organize and manage their productive activity.
It has nothing to do with the nature of the economic goods and services
produced.

Engagement in economic activity is the factor determining the inclusion of
this sector in the field of enterprise policy. Accordingly, this
commnication is essentially about non-profit, cooperative and mutual
societies pursuing an economic activity, if only as a secomlary purpose,
for which the question of access to the frontier-free market is of topical
concern.

For other organizations with the same legal form but engaged in economic
activity, such as certain non-profit associations, the European dimension
does not mean integrating into a frontier-free market but rather taking
their place in a people’s Europe or taking part in the building of social
Europe. The contribution of the sector to these most important fields
falls outside the scope of an analysis of the conditions of access to the
frontier-free market for enterprises in the mutual/cooperative sector.

i



The Economie Sociale . sector is characterized by the extreme diversity of
its enterprises in terms of legal form, size, economic branch and location.
It is inherently complex, but certain elements can be identified.

First, enterprises in this sector are types of organization that are
legally recognized in all Member States, even though they may take
different legal forms (cooperative socciety or association, mutual society
or association, non-profit association, sul generis organization), which
themselves may fall within wider branches of private law (company law,
assoclations) and sometimes make for particular management practices.

Secondly, in all Community Member States they are to be found in all
branches of the economy in one or other of these legal forms.

In one of the oldest forms of cooperation, consumer cooperatives, they are
active in the distribution of goods, food and non-food. Cooperatives have
also developed in the retail trade, and now account for nearly 10% of total
retail turnover in Europe.

In agriculture, nearly two thirds (60%) of Europe’s crops are harvested,
processed or sold through a cooperative.

In banking, cooperative or mutual banks account for almost 17% of savings
in Europe.

Nearly forty million Furopean families (and two to three times as many
individuals) rely on mutual funds for sickness and old-age insurance. In
the United Kingdom, mutual funds cover almost 40% of the life assurance
market, and in the Federal Republic of Germany they account for over S0% of
supplementary sickness insurance.

Enterprises in this sector play an important role in the production of
other goods and services, such as building and construction, printing and
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glassmaking, and also tourism, housing and training.® They keep some
trades alive (workers’' and craftworkers’ cooperatives) and more recently
have opened up employment opportunities for young people or in isolated or
declining regions (cooperatives or associations organized to develop local
economic initiatives).

They are economically ard socially active throughout Europe, and in most of
their fields they are by no means negligible.

3. Prospects in a frontier-free market and recognition in Gommunity
policies /”
Like ordinary undértaknmgs these enterprises are now aware of

the need to take account of the European dimension and the opportunities it
opens up for the development of their activities.

At the Community level and at the present stage, two complementary
strategies are open to them: to increase their presence on European
markets by merging, diversifying or specializing; and to open up new
fields once the frontiers are down throughout the Communlty.

The enterprises have great assets for pursuing both these strategies, in
their competitiveness and their distinctive ability to identify consumer or
user needs and deploy the resources to satisfy them.

Like all enterprises in the Commmnity, those in this sector may be taken
into account at two levels of Community action: access to services amd
participation in specific programmes and measures to promote enterprise for

6 More than ten million European households rent their dwelling from a
housing cooperative; over three million beds are available to
holidaymakers in Europe under schemes set up and administered by
cooperative tourist associations.
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the full internal market; and an improving business environment as the
practical measures for a frontier-free market take effect.

3.1

Mutual societies, cooperatives and the like have access to all Community
measures concerning financing, business services, research, innovation and
technology transfer, and vocational training. They are eligible for
measures under the Commnity’s structural Funds (ESF, ERDF and EAGGF),
allowing for the Funds’ and resource allocation priorities and procedures.

For agriculture, specific regulations have been introduced, some as far
back as 1972, precisely to facilitate the creation or development of
producer groups or associations. These measures will be adjusted in the
course of work on the future of the countryside.

Similarly, several units in this sector or their federations take part in
activities under the Community’'s enterprise policy, such as the Euro Info
Centres, the Business Corporation Centre and experimental training schemes
for SME managers.

tor
The possibility for in the Economie gocaaf@l;ft?.el'prises engaging in economic
activity on a Community-wide scale is directly secured by the Treaty
provisions (Articles 7, 52, 58, 59 and 60) establishing the principles of
non-discrimination in the freedom of establishment and freedom to supply
services, and implies compliance with, inter alia, the rules of free
campetition (Articles 85, 86, 90 and 92). It is facilitated by the
instruments Introduced to promote cooperation between European businesses.

7 A detailed analysis is given in point 3 of the Annex.
8 A detailed amalaysis is given in point 2 of the Annex.
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(1) In law, these general principles apply to enterprises in this

' ; sector just as they do to all businesses. Article 58
in particular, applies to any legal entity engaged in economic activity,?
including, therefore, mutual/cooperative enterprises.

The Community has therefore already in the past taken account of the
specific nature of enterprises in this sector:

- 1in occupations not subject to regulation by law, the principles of
freedom of establishment and freedam to supply services fully apply to all
enterprises, including those in the mutual/cooperative sector, and so far
no problems have been reported;

- in the regulated occupations (banking and insurance), the Community
Directives ensure access, subject to the rules they lay down, to all
enterprises in the sector, both cooperatives and mutual societies.

At Community level, these are acquired rights for enterprises in this
sector. Consequently, at this stage of the appraisal and in the light of
current information, there is no need for specific legislation in this
field.

(ii1) However, the Commission is aware that there may be problems in their
actual exercise, given the specific features of the legal forms in
different countries, the methods of organization and the national
competitive position of some enterprises in this sector.

The question may therefore arise at Community level of harmonizing certain
national provisions in order to improve the conditions of access to
European markets for mutual societies, cooperatives and similar

enterprises.

(1ii) The question may also arise whether the Community’s legal instruments
for facilitating cooperation among businesses in the single market are
adequate for their task.

One of the husiness cooperation instruments, the European Economlc Interest
Grouping (EEIG)1O is open (Article 4) to "companies or firms within the

Q Article 2 of the 1968 Brussels Convention on the mutual recognition
of companies and legal persons (not ratified) recognizes the right to
participate in the economy of legal persons other than companies “if
their principal or secordary purpose is to engage in an economic
activity that is normally pursued for compensation;

Directive 68/151/EEC of 14 March 1968.

10 OJ L 199, 31.7.1985.



-9 -

meaning. of the second paragraph of Article 58 of the Treaty and other legal
bodies governed by public or private law, which have been formed in
accordance with the law of a Member State and which have their registered
or statutory office and central administration in the Community".
Cooperatives, mutual societies and non-profit associations (provided they
pursue an economic activity, even as a secondary purpose) are thus entirely
free, within the meaning of Article 4, to form an EEIG which will operate
as an extension of their activity. Beyond the legal possibilities, the
technical possibilities of using the EEIG legal form should certainly be
explored by enterprises in this sector, for they may well find it the
answer to theilr European cooperation needs, the more so in that they are
already accustomed to practical solidarity and are quite capsble of forming

alliances with units pursuing camplementary purposes.

The draft European company statute in its present formll allows public
limited companies (whether or not they also fall within the
cooperative/mitual sector) to engage in all the forms of cooperation
specified - mergers, holding companies, coammon subsidiaries. For companies
of legal forms other than the public limited campany, which is the case for
most in the cooperative/mutual sector, only the third method of forming a
European company would be possible, that of setting up a common subsidiary,
which would then take the form of a public limited company.

4, Action by the Community

The purpose of Commmnity initiatives in this sector is to foster the
pursuit by the enterprises themselves of the complementary strategies
identified in point 3, on two fronts. . . .

in the economie sociale sect

4.1

The Commission will carry out a forward study in conjunction with
representatives of the sector, to investigate prospects for the enterpries
beyord the mere expansion of their activities to European markets:

11 ooM(89) 268 final, 25.8.1089.
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in particular, the designing of European products that preserve the
independence ard individuality of the enterprises producing them. This
exercise will more clearly identify the specific contributions of
enterprises in this sector to all the economlc, social and cultural aspects

of the huilding of Europe.

4.2

The Community’s scope for action is defined by the general principles laid
down in the Treaty: no discrimination based on mationality, and freedom of
establishment and freedom to supply services in compliance with the
corditions for free competition between European enterprises.

The Community may in certain cases act on its own initiative, either to
ensure that the Treaty principles are complied with or, if and when
necessary, to harmonize at Community level the conditions under which
mutual societies ard cooperatives may trade.

In practice, certain obstacles to cooperation between enterprises in this
sector stem fram provisions of national law, which do not in themselves
infringe the Treaty. For this reason, the Community will act according to
the principle of subsidiarity in all fields where cooperation can be
advanced without first resorting to harmonization.

Community action will be restricted to essential fields where harmonization
would be necessary: this will be the context for a study on the feasibility

of a European statute governing merger and holding company operations
between mutual/cooperative enterprises not in the form of public limlted

campary.
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in the economie sociale sector as a whole

(1) On present information at this stage of the appraisal, - provided that
the Treaty and current Directives are applied - mutual/cooperative
enterprises of whatever legal form are not encountering abstacles to their
freedom to provide services. Unless the contrary is shown to be the case,
there is no need for specific instruments on this question.

If it turns out that gemiine, non-discriminatory participation in the
internal market by mutual/cooperative enterprises i1s inhibited by obstacles
that infringe Cammnity law, whether they stem from the law of a

Member State (country of origin or host country) or from discriminatory or
anti-competitive provisions peculiar to the legal form of an enterprise in
this sector (concerning, for example, the publication of accounts), it
will be for the Commission, exercising its powers under the Treaty, to make
sure that such cbstacles are removed.

(11) The Commission will publish in the Official Journal of the European

Communities a communication on the interpretation of the second paragraph
of Article 58 in order to define the scope of that Article in respect of

all cooperative, mutual and non-profit organizations engaging in economic
activity.

5.2

Particular problems may arise from the difficulties for enterprises in the
sector of forming Community scale groupings.

(1) The Commission would draw the attention of enterprises in the
cooperative, mutual and non-profit sector and their representatives to the
advantages of the European Economic Interest Grouping (EEIG), and will
supply information so that the major opportunities it offers for
cooperation between enterprises in the sector may be better recognized and
used.
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(11) As regards enterprises in this sector which pursue an economic
activity but are not in the form of a public limited company (mutual
socleties, certain non-profit associations, certain cooperatives), the
Commission notes that there is some demand for an instrument which would
facilitate grouping operations, in conditions similar to those which would
be available to public limited companies under the European company
proposal. The Commission notes that that proposal as it now stands makes
no allowance for this need, given the extreme diversity of legal forms from
one country to another. The Commission undertakes to examine the
coditions that would permit merger operations and the formation of holding
companies or joint subsidiaries by the types of business into which most
enterprises in the sector fall that are not public limited companies,
without at this stage pronouncing on the type of instrument necessary
(single legal model or several), or whether it should be restricted to the
mitual/cooperative sector.

(iii) In the particular case of non-profit associations not engaged in
economic activity that must from the outset be formed on a European
basisl? without being able to invoke Article 58 and its implications as
regards access to Community-wide operation, the Commission acknowledges
that 1t would be useful to introduce a legal form governing the direct
creation of European associations, for which neither the proposal for a
European company nor work on a model Eurcpean statute for unincorporated
businesses would be able to supply a satisfactory structure. The
Commission will therefore contime its work on the need for a model legal
form for European assoclations not engaged in economic activity, and how
it may be introduced.

5.3

At the same time as pursuing its work in the coordination of activities
connected with the Economie Sociale sector or specific fields of certain
policies, the Commission will expand its consultation of the parties
concerned, in two ways.

(i) The Commission requests the Economic and Social Committee, in view of
its previous work and its consistently voiced concerns in this field, to
deliver an opinion on:

- the great diversity of legal forms in the cooperative, mutual and
non-profit sector in the Community,

- the role that could be played by the EEIG, given this diversity,
to encourage cooperation among enterprises in this sector,

- the feasibility of a European model legal form for unincorporated

12 For example, to serve the Community aims of strengthening people’s
Europe and social Europe.
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usinesses that could govern mergers and the creation of holding companies
or joint subsidiaries by enterprises in this sector, and whether it should
be a single model or several to match the specific features of the
different types of unit,

- the operational conditions for a European model legal form for
association to govern the direct creation of associations not
engaged in economic activity.

(ii) when proposals are drawn up after the preparatory work and the
opinions of the Economic and Social Committee, the Cammission, as required
and in the light of the proposals studied, will consult experts and
representatives of enterprises in the cooperative, matual and non-profit
sector from the Member States.

5.4 e Commission re:

Economie Sociale
1. To hold a first debate on the place of¥Gooperative, mtual and
non-profit)enterprises in a frontier-free Europe;

2. To take note of the Commission’s intention of ensuring that the
principles laid down by the Treaty are actually applied in respect
of enterprises of this sector in all Member States, in particular
as regards non-discrimination, freedom of establishment and freedom
to provide services, and free competition;

3. To support the Commission’s effort to increase the participation of
entreprises of this sector in existing Commnity programmes and
initiatives, in particular as regards information, access to

financing and training;

4. To note the request to the Economic and Social Committee for an
opinion.

On the basis of the foregoing, the Commission will present a work programme
to the Council in 1920 in compliance with the principle of subsidiarity,
and will put forward appropriate proposals for its implementation.
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Introduction

Organizations in the cooperative, mutual and non-profit sector are active
agents in the economy and society of all European countries, and in most of
thelr fields the part they play is by no means negligible.

The challenges they face, like all Commnity enterprises, stem from the
changes brought about by international competition, new technologies and
social issues and intemsified by the imminence of the full internal market.

Organizations in this sector must reaslise that the whole BEuropean Community
is opening up before them. Henceforth they must 1ift thedr eyes fram their
traditional national or even local sphere of activity to the wide horlzons

of Europe.

New opportunities are opening up for them. They will be ahle to take
advantage of market scale, explore new filelds, make new contacts and build
national networks up to Community level, and define the right strategies
for themselves or with Community partners. It is a psw challenge for them
to identify the opportunities and make the most of them.

But it will be important to ensure that, to take up the challenge, they
will enjoy the enviromment and resources which the Community intends to
make available to every enterprise, whatever its size, sector, location or
legal form.

It is the responsibility of the Commnity institutions to ensure that the
framework for a frontier-free Community encompasses all the components of
European societies, including the mutual/cooperative sector;l and it is up
to those in the sector, through their own initiatives, to secure thelr

rightful place.

1 A brief account of how the mutual/cooperative sector has been taken
into account at Community level is given in Amnex 3.



It 1g difficult in meny Mewber States to measure the size of this sector,
&s 1t is of & veristy of cooperstives, mutuel societies and
non-profit associations.

The first studies of the cooperative , mutual end pon-profitv sector were
made in France at the turn of the century (Léon Walras, 18¢8; Charles Gide,
1205); they enalysed the world of both producer and comsumer cooperative
sccleties vhich already bad & long history end the new egricultursl credit
and urban mutual credlt societies.

The concept, although it corresponds to reslity in most Member States, is
not universally accepted throughout the Coummumity. Sowe Membsy States
prefer a less structured approach, lesving it to the eocomomic gsctors ©o
organize themselves without theorizing ebout how they do it.

1.1 Definition

By whatever name the sector is known, forms of organization and operatlion
abeying very similar principles on the lines of ccoperatives, mutual
sccieties and non-profit associations bave growm up in &ll Nember States,
however diverse they may be in legal form, size, economic ectivity snd
location.

The cooperative, mutusl and non-profit sector cowmprisss orgenizations which
form part of the economy since they engage in productive ectivities,
applying resources to satisfy needs. They mey producs mexkst goods and
services (i.e. sold at a price that at least covers their production cost),
or non-market goods and services (supplied free, or at & price unrelated to
their cost, the difference being made up by non—market financing,
membership fees, grants, donations, etc.).

Such organizations belong to the cooperative, mutual and non-profit sector
because of thelr purposes and the way they orgenize and menage thelr
productive activity. It has nothing to do with the nature of the economic

goods and services produced.

Engagement in an economic activity is the factor determining the inclusion
of this sector in the field of enterprise policy. Accordingly, this paper
deals only with non-profit, cooperative and mutual societies that pursue an
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economic activity, if only as & secondary purpose, for which the question
of access tc the frontler-free market is of topical ooncern.

For other organizations with the same legal form but not engaged in
economlc activity, such as certaln non-profit associations, the
dimension does not mean integrating into a fromtier-fres market but rather
taijxgtheuplaoein&peoplesmuopeorwpartintmmﬂdingof
soccial Europe. The contribution of the sector to these most important
fields falls outside the scope of an analysis of the conditions of access
to the frontier-free market for enterprises in the mutual/cooperative
sector.

1.2 lLegal personality

¥hile the term "cooperative, mutual and non-profit sector" does not in
itself give an indication of legal form, the organizations are covered by
specific bodies of law or by special divisions of ordinary law (see
Amnex 1), which sometimes makes for particular management practices.

They are types of enterprise that are legally recognized in the
Member States, although they may take widely different legal forms.

Mutual/cooperative enterprises can be found in all areas of activity.

They can be of significant economic importance in some sectors (Amnex 2);

their importance may change in keeping with the inberent dynamism of the
organizations, or in tune with their enviromment, e.g. the introduction of

a soclal security system, the development of supermarkets, new printing
technologies, etc.

For a long time, the favoured areas of activity of these organizations
were:

- distribution: consumer cooperatives rank among the oldest forms of -
cooperation. In some countries they are in decline, but in Demmark
they still represent over 30% of the food distribution market, and

over 10% in the Federal Republic of Germany.

More recently, the increase in the mmber of retail cooperatives for
pooling services, stemming from the expansion of the distribution
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market that encoursges lndividual businsseses to join foroes, has
given them & share of approximstely 10% of retall trede;

agriculture and fisheries: the cooparative structure is firmly rooted
in these sectors, for egricultural end meritime sociel insurance (in
cooperative or mutual form), credit, joint producsr purchasing of raw
materials and equipment and producsar cooperetives for selling
agricultural or fishexry products. Agriculture is also the

predominant sector in the cooperative world s & whole, prabably
accounting for almost half the enterpriges and total turnover;

financial services: fram an early date the cooperstive or mutual
banks supported the development of othex orgenizstiong in the sector,
and their importance is reflected in the position thsy cocupy in the
pational banking systems (e.g. the coopsrative banks sexrving
agriculture): they take up 17 of savings in Europe.

In the insurance field the scclal welfere mutual funds (or
cooperatives) preceded the national soclal sscurity systems in all
the countries, and in some cases they have been given the task of
administering them (e.g. Belgium) or they provide edditiomal
benefits. In the Netherlands, the mutuval funds together cover almost
25% of the market (life and non-life), almost 40% in the United
Kingdom and almost 30% in the Federal Republic of Gexmemy (52% health
insurance, 23% life). Finally, sowe of the more reosat mutual
socleties ensuring individual risks (vebicle and house insurance)
bave seen & substantial expansion in thelr markst sbares (in France,
85% of the cer insurence market);

production of market goods and services: the origin of workers'
production cooperatives in most countries lies in the resistance of
sore craftsmen to industrialization. This is still reflected today
in the importance of workers' cooperatives in comstruction,
glassmaking and printing. However, since the mid-1970s, other
sectors undergoing change have provided e stimudus to the creation of
workers’ production cooperatives, particularly in market services
(tourism) and advanced sectors such as information technology,
communications technology and consultancy. At the sswe time, the
creation of cooperatives is a response to the job needs of certain
categories of the population whose location (less-developed regions)
or position on the labour market (unskilled young people, wamen)
exclude them from traditional activities.
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Today, almost three out of four producer cooperatives are located in
Italy and France. The most rapld edvances ere taking place in France

The market goods and services sector has recently witnesesd the
develomment of producer cooperatives (craftsmen, bauliers, retallers,
pharmacists, etc.) seeking in the cooperative a vehicls for the
pooling of services vital to the development of their individual
activities;

- non-market services: the nop-profit (and, more rarely, cooperative)
structure has developed in some non-market service sectors such as
health, education and research. Although they are non-profit-making
and do not distribute the revemie from their activity among their
nembers, these units exercise an economic activity in sectors which
are becoming increasingly open to other modes of production and
provision of services, blurring the distinction between market and
non-market services.

1.4 Characteristics

The hallmark of belonging to the cooperative, mutual and non-profit sector
is a characteristic use of specific organization techniques for a given
productive activity. The driving principles are the solidarity amd
participation (one member, one vote) of the members, whether producers,
users or consumers, informed by a proud independence and civic purpose.

Their relationships with third parties (customers/suppliers/other users)
may exhibit the same type of solidarity, e.g. within ocooperative groups;
more usually they act in the same way as any other emterprise operating in.
the market.

As they engage in economic activities, units in this sector are concerned
by the new rules for the market without frontiers. Like many economic
operators - and most SMEs - they are expressing the need to find their
place in the European scheme of things.



Like all enterprises in the Commundty, cooperative, mutuvsl snd non-profit
organizations face two strategy options in the single mexlwet: o
concentrate thelr activities in order to bspeflt from the vew economies of
scale; and to spscialize in certain goods end sexrvicss in response to the
diversity of demand.

This view of the economic stskes for the ssctor is psrticulerly pertinent
for cooperative enterprises, which, as we bswve sssn, compste on the market.
What is more, many cooperatives, particulerly producsxr coopsretives, are
small and their concarn ebout the future is therefore siwiler to that of
swall end mediuwm-sized bugivessses operating in the saws S£S0tOT.

For units with the legal status of mutual soclety the sitvation is somewhat
different. In the social insurance market, although they sometimes compete
with private businesses offering & similar range of sexvices, many of their
activities are heavily dependent on the soclal policies of the

Member States. In the large—exposure field, mutual sccistles opsrate in
open markets but, unlike most cooperatives, tend to be large enterprises.

Finally, when non-profit associations bscome sconomic opsrators they too
have to compete with other types of businesses on the opsm mwarket. What is
more, be it because of their stated aims or bscsuee they are encouraged to
do so by national or Commmnity authorities, they ere from ths outset called
upon to collaborate at Commnity level in carrying out Commmunity-wide
tasks.

It is important to ensure that such organizations actuslly have the means
to spread their wings in Europe.?2

The means will come from the measures governing the freedom of
establishment and the freedom to provide services throughout the Community
as well as specific provisions almed at facilitating coopsration between
Commmunity undertakings.

2 The question whether enterprises in this sector should
strategies concentration or diversification in the Community market
is discussed in point 4.




In principle the rules governing the fres movexant of psrsons and services
prohibit any form of differemtiation prejudicial to Commmity nationals.
Any natural or legal persom who 1s & national of e Member State must be
free to establish himself, work or provide services in another Member State
subject to the same conditions as nationals of that State.

This principle of non~discrimination, enshrined in Article 7 of the Treaty
and defined in Articles 48, 52, 88, 80 and 221, requires recognition that
foreigners enjoy a range of rights.

Vhat is more, the principle is given a wide interpretation in Court of
dJustice judgments and applies to all provisions and practices which, even
if they do not specifically refer to natiomality, have the effect of
hirdering only, or mainly, migrants wvho are nationals of other Commnity

countries.

¥hether the organization is a cooperative, a mutual society or & non-profit
association, discrimination based on its legal form or the employing body
is barred.

Yet certain natiomal bodles of law on cooperatives limit the rights of
non-pationals to participate in setting up cooperatives. This is true of
the French craft cooperatives where the mmber of forelgn craftsmen
(whether Cammunity nationals or not) may not exceed one quarter of all
nembers.

Similarly, seven Member States® still restrict the right to form
associations to their own nationals, some with separate legislation on
foreign associations. In the remaining Member States? residence is the
criterion which determines whether a person or persons may set up an .
association.

These examples of discrimination in this sector are oontrary to the
principles laid down in the Treaty, even if the Member States concerned

Justify them on public interest grounds.

3 Belgium, Federal Republic of Germany, Greece, Italy, Luxembourg,

Portugal, Spain.
4 Denmark, France, Ireland, Netherlands, United Kingdom.



For & nmatural or legal person governsd by public or privete law, freedom of
establishment and fresdom to provide gervices imply that that person may
establish himself, or offer services, in & country othsr tham his own and
may do s0 in any form, "under the sawe conditions as that State's own

nationals".

Fresdom of establishment allcows an underteking to opem & subsidisry, an
agency or & branch in another msmbsr comitxry &s long as it complies with
the laws and regulations of the host country. The fresdom to

services, on the other bapd, sllows an undertaking to supply its services
directly to & custamer in another Membsr State without being established in
that State apd subject to the laws and regulations of its own country of
origin.

In some sectors, e.g. insurance and other finawcisl sexvices, there may be
& difference between the conditions which govern the exercising of the
fresdom of establishment and the fresdom to provide services. Quite apart
from the ssctoral differences affecting all undertekings, the sltuation
vith regard to the actual gpplication of the conditions ladd down under
Articles 52 to 88 of the Treaty vary from one cooperative end mutual
society to the next.

Article 58 lays down in detall the scope of the provislons concerning
freedom of establishment and freedom to provide services. The second
paragraph specifies: "'Companies or firms’' mesns companies or firms
constituted under civil or commercial law, including cooperative socleties,
and othexr 1ega,lpersonsgoverxm17ypubl_toormivas‘b31&w save for those
vhich are non-profit-making."

(1) At Commnity level this clearly applies to units with the legal form
of a cooperative.

In practice this principle may be evaded by national laws and practices, an
exanple being the principle of the geographical area of operation in the
case of the French agricultural cooperatives.

(11) Mutual insurance furds are covered by Article 58. Their exclusion on
the grounds that they are non-profit-making has never been sought.
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They are undertakings governed by civil or comrsrcial law engaged in
economlic activity conducted for compensation.

¥utual societies are ipcluded in the list of forms of insurance
undertakings covered by the 1873 and 1679 Directives® (Article 8).

Certain very small mutusl societies with & very low turnover and in
practice & purely loocal activity are emcluded from the scope of the
Directives. The exclusion applies to mutual socleties whose anmual
contribution income does not excesd ECU 1 million (’non-life’) or ECU

500 000 for three comsecutive years (’life’). For the purpose of
comparison, the total contributions collected by the Fremch mutual
socleties which are members of the assoclation of mutual benefit socleties
was almost ECU 4 000 million in 1988 (excluding life assurance).

¥ T3/239/EEC, First Council Directive of 24 July 1973 on the
coordination of laws, regulations and administrative provisions
relating to the taking-up and pursuit of the business of direct
insurance other than life assurance.
88/357/EEC, Second Councll Directive of 22 June 1988 on the
coordination of laws, regulations and administrative provisions
relating to direct insurance other than life assurance arxd laying
down provisions to facilitate the effective exercise of freedom to

services and amending Directive 73/239/EEC.

79/2687/EEC, First Council Directive of 5 March 1979 on the
coordination of laws, regulations and administrative provisions
relating to the taking up and pursuit of the business of direct life
assurance.

The Directives of 1973 anxd 1979 seek to faclilitate the actual
exercise of the freedom of establishment in the insurance industry.
The 1973 Directive introduces, mparticxﬂm the requirement to set
up separate companies for ‘life’ and ‘non-life’ activities (mass
risks and large exposures).

The 1988 Second Directive seeks to facilitate the actual exercise of
the freedom to provide services in the ‘nom-life’ insurance industry;
in particular, it introduces a distinction between mass risks and -
A

e exposures.
draft text on the conditions governing freedom to provide services
in life assurance is now before the Council.
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From the legal point of view, or given thelr legel form, by far the
majorivy of Europesn mutual societles comes within the scope of the
Directives on insurance. Sows of thedr provisions bave gven besn
specificelly drafted to sult mutusl socleties, e.g. Articles 18 and 17 on

solvency margins.4

On the other band, the aress of activity covered by the Directives may
raise certain problens of interpretation.

Article 2 of the 1973 Directive ('non-life’) emcludes “insurence f

part of & statutory system of soclal sscurity" (Article 2(1)(d)). This
wording clashes with the changes that bave bsan teking placz in social
security systems in the last ten years or £0: cosrtsin bemefits ensured
independently of the nationsl scclal sscurity systees novstheless
complexsnt the minimm benefits established by the gtetutory systexs. The
boundary between & compulsory statutory systean (mansged by public
departments or mutual sccleties) and e voluntary statutory system (run by
mutual societies and companies) has moved. Mutual societies are not the
only units involved but, in view of thelr long-standing sctivities in
providing insurance additionzal to the statutory social sscurity systems,
sore clarification of the scope of the Directives would be useful.

Overall, as concerns activities relating to life essurence, large exposures
and mass risks that complement the pational socisl sescurity systems, and
subject to the reservations made above, the Directives set the conditions
for freedom of establishment and freedom to provide services by both mutual
socleties and private companies. Saving any restrictions impossd by
national law, where these activitles are concernsd mutual asscclations are
not excluded from the Community market liberalized by these Directives.

By contrast, where mutual socleties replace or administer nstiomal social
security systems, that part of thelr activities is governed by national
serial protection laws, not by provisions for a common market in insurance,
and is not at present open to competition by other providers of services.

4 Article 17(2)(c): "Any Member State may provide for a ome—fourth
reduction of the minimum guarantee furd in the case of mutual
assoclations anxd mutual-type associations."
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This demarcation of the socope of the Directives might prompt European
mtual societies to clarifywhat part of their activities takes place on the
insurance market and wha.t part constitutes delegation of public social

protection provision.S

(1i1) Non-profit bodies are the type of unit in this sector whose inclusion
within the scope of the Commnity provisions on freedom of
establishment and freedom to provide services is the most debatable.

Article 58 excludes from the above provisions "companies or firms ... which
are non-profit-making". The non—profit status is one of the fundamental
rrinciples underpimning the activities of associations and may even be
included in the very title of an association, e.g. the ASBL under Belgian
law.

In fact the interpretation of this paragraph of Article 58 results in a
distinction between those associations which pursue a profitable (economic)
activity as a secondary purpose but which serves their objectives and those
which pursue their aims without engaging in any economic activity.

The term ’'profit-making’ should be taken in the broad sense of engaging in
the kind of economic activity that legal persons other than companies may

"if their i.ncipa.lorseoondarypurpoeeistoengageinaneoonomic
activity that is normally conducted for oompensa.tion" This would mean
that the only bodies excluded from the scope of the provisions on the free
movement of services would be those not involved in eoconomic activities.
By contrast, an association engaged in economic activities, even as a
secondary purpose, would fall within the scope of the Treaty even if it
was non-profit-making and its members did not cbtain any financial benefit
from their membership.

5 For some, such clarification might affect their system of supervision
for same or all of their activities (but would not require them to
change their mutual status). For instance, the social security
department could be the supervising body for activities that are
strictly part of a statutory soclal insurance system, and the
insurance (financial services) supervisory body oould oversee their
other activities. In Spain, the United Kingdom and the Netherlands,
mitual socleties are subject to insurance law.

6 Convention on the mutual recognition of companies and legal persons

- (9 March 1968), Article 2 (not ratified); Directive 68/151/EEC;
Bulletin of the European Cammunities Supplement 2/1969.
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This interpretation ewounts ©o giving economic conglderetions precedence

over legal considerstions, &s is the czse in Italisn lsw., Tohere the body
of law which epplies veries eccording to wosther the wolt in question is &
recognized or non-recognized assccistion, @ fowndstiom, @ committes, ete.,
vhereas the sccounting sud tax rules to which the units exe subject depend
solely on their activity.

Applying such an interpretation of Article 38 to associstions engaged in
economic activity would seem 0 b2 wiversslly eccgpteble to the expsrts.
And, where essocistions are concerned, the situation would
significently if this interpretation were firxmly esteblisbed es it would
put them in & better position to graluste the banefits end risks of
becoming established or providing sexrvices in enother Mewbar State.

2.3 Instmments for conparsd ’

In & mumber of cases, the opportunities for emerclising the fresdom of
establishment and fresdom to provide services are already being explolited
by producers of goods and services seeking to expsnd and diversify their
markets. Organizations in the cooperative, mutvel end non-profit sector
are less frequently imvolved in such initistives bscenss of the
uncertainties we have pointed out with regaxd to their position under the
Treaties. Nevertheless, several examples of offensive stretegies can be
identified on the Commnity market. For instance, & hsuwlage cooperative
(with 51 wembers) in the south of Framcs, while remsivning based in France,
has opened agencles in fromtier areas, thus fecilitating foreign trade:
Perpignan serves Spain; Idille serves Belgium, the Netberlands end the
United Kingdom; Nancy bandles trade with Germany exnd Redws trede with
Luxembourg. Similarly, several savings funds bslonging to & Fremch mutual
bank are plamning to set up subsidiaries through wholly-owmsd holding
companies which will thus give them bases throughout the Commmumnity.

However, for organizations in this sector as for other businesses,
penetration of the Community market does not simply mean freedom of
establishrwent in another Member State or the freedom to provide goods end
services in that state. For many organizations, whatever their rules of
association, the next step in building Burope is cooperation between
partners from different Member States, so that operations which had
hitherto been conducted on a national scale take on & European dimension.

European cooperation may involve activities related to those of the
enterprises concerned and arise directly from the desire of each of them to
operate at a transnational level. It may involve pooling resources in .

:-..order to break into the European market while allowing each unit to retain
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its autonomy within its natiomal market. This is the case, for example,
with the EUROC consortium, made up of 24 Eurcopean building workers’
cooperatives, whose purpose 1s to enahle the cooperatives to retain their
share of the European market and to develop transnational contacts.

In other cases, the desire for joint production and the common provision of
an additional service to that normally provided by each of the
organizations concernsd leads to the formation of an autonomous,
independent entity operating on a Commnity-wide scale but bringing
together products and workers from a mmber of Member States. In the fileld
of insurance, for example, an Italian cooperative known as LECGA - including
the Federazione Italians dells Mutuallta - 1s developing an insurance
campany (UNIFOL), in association with & German group with trade—union links
(VOLDSFURSORGE). A mmber of mutual societies based in Spain are taking
similar action, while several French, German, Belglan and Italian
asscclations have set up the “"European Assoclstion for Social and Cultural
Progress", with the aim of implementing, throughout the Community, projects
in the fields of vocational training, education and. culture.

Cooperation between organizations in this sector can take various forms:
exchange of technology or knowhow; setting up joint subsidiaries or
management groups to sell or even design products or servicss, or jointly
to buy up other units; joint studies, commercial ventures, etc.

Although most organizations in this sector would welcome European
cooperation, they are often faced with major obstacles.

To help those firms wishing to cooperate more closely to overcome the
problems facing them and to penetrate the Community markets in an
integrated manner, Commnity law bas introduced two new legal instruments.
The first of these, the European Economic Interest Grouping, came into
force (where enacted in national legislation) on 1 July 1989, while the
second - the European Campany Statute - was sent to the Council in
August 1989.

The EEIG occupies an intermediate position between a simple contract axd a
companry. It directly encourages transnational cooperation between natural
and legal persons wishing to carry out some of thelr activities in common.

7 OJ L 199, 31.7.1985.
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The introduction of this legel ivstrument is the result of en analysis of
the general obstacles in the way of cooperation, end in psrticular the
difficulty of catering for transnstionsl cooperetion ventures in nstionsl
lawy with limited texritoriel jurisdiction. Toe choicz of netiomsl law also
depends on the location of ons of the coopareting periners, &t the risk
thet pertuers based in other Newber States migat ke distrustful or
reluctant ©o cooperats. dJolnt operstions cam &lso b2 indtiated through
cross-holdings, but this involves the risk of reducing the indspendence of
the parners.

The edvantage of the EEIG in this respsct is thet it ensbles group members
to peol their activities, resources or gexrvices g0 &s o improve or embrace
thelr own results; the ectivity of the Grouping csm only ke encillexry to
the economlc activity of its members.

Under Article 4, membership of & grouping is opan to “"compenies or firms
within the meaning of the second paragraph of Article 88 of the Treaty and
other legal bodies governed by public or private law, which bave been
formed in accordance with the law of a Mexmber State and which bave their
registered or statvutory offics and central sdministretion in the

Communi ty" .8

Cooperative, mutual and non-profit bodies (if engaged in ecomomic ectivity,
even as & secondary purpose) are thus entirely frees under Article 4 ©o set
up an EEIG, which will operate as an extension of their sctivity.

For instance, eleven financial institutions in this sector, bssed in six
different Member States, declded in May 1882 t0 set up an EEIG in oxder to
"develop joint ectivities and instruments in the field of finsncing within
the cooperative, mutual and non-profit sector in the nsy Commnity
framework. Another of its comcerns will bs finsmcial enginssring for
cultural, ethical and ecological projects”. Other types of cooperative
might consider taking this step in order to tske up invitetions to tender
for public contracts.

Some mutual insurance funds might, as & first step towexrds closer
integration, consider setting up accident claim processing cantres, in
particular where the accidents concern parties in different Member States,
or a joint risk assessment centre, & coordinstion grouping to ensure equal
treatment for policy-holders from different Member States or, more
generally, joint research projects or schemes for accident prevention.
Some initiatives of this kind bawve already been taken but are limited to
bilateral agreements.

. 8 Natural persons engaged in economic activity may also form an EEIG.
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Similar consideratioms apply to non—profit associations engaged in econamic
activity, common aspects of which could be developed in an ERIG. For
instance, associations concerned with research, training, education,
culture, local development or development in the Third World might find
that the EEIG is the best legal framework for that part of their activities
vhich they wish to develop in common at Commnity level, possibly at the
request of the Commnity institutions themselves.

However, the EEIG does not provide a sultable framework for concerted
action at Cammnity level by associations which do not engage in any
economic activity in pursuit of their purpose.

Moreover, the EEIG must bave a well-defined purpose in texms of the
activity of each of the partners involved, whatever thelr legal form;
there must be a clear connection betwean the object of the EEIG and the
activities of each partner, for otherwise their responsibility would be
difficult to define and any party with an interest ocould apply for the
dissolution of the EEIG.

The European Economic Interest Grouping represents an advence in the
capacity of organizations from different Member States to undertske joint
activities at European level. It was not, however, designed for the
purpose of pooling the activities of the partners, or to enable
restructuring within a particular sector to teke place through mergers or
acquisitions or by European firms setting up joint subsidiaries. Such
measures become necessary when cooperation egreements or & commitment to
joint action demand closer integration between partners, involving the
creation of & new legal entity.

The latest proposal for a European company statute,® which was put before
the Council in August 1989, is intended to facilitate this type of

operation.

A European company will be a public limited company. It can be formed in
three ways: by merger between public limited companies, by forming a
holding company for public limited companies, or by forming a joint
subsidiary of any type of company or other legal body governed by public or
private law.

9 o(89)268 final, 25 August 1989.
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(1) Public limited cooperstives mey use emy of these threz methods to
form Europesn coumpsnies.

A mumber of provisions bsve been awended in this nsy proposel to teke
account of the cooperation reguirexents of swell and medium-sized
buginesges: in particulsr, the minimum cepitel has bsan reducsd to
ECU 100 000 (of which omly 25% nesd be paid up).

Most cooperatives are limited companies governsd by privete lewy on
comerclel companies. Providsd they heve bsesn formsd 8s cooperatives with
the status of public limited companies end not in eny other form edopted by
many businesses, whether cooperstives or not, they mey apply to form &
European compsiry.

There is, however, one factor, particulsrly in the cass of workers'
production cooperatives, which may make it impossible to uss the European
campany statute, namely the nesd to reflect thelr organizstional
principles, particularly those of demccratic mansgement, in their articles
of association.

This proposal is part-and-parcel with the propossl for & Directive
concerning worker participation in the Europssn compsny, which mey take
three forms.

The first two can be describsd as co-mamagenent and joint consultative
committees respectively. The third method may be agresd betwesn the
managenment boards or governing bodies of the founder compsnies and the
employees or their representatives in thess companies. Employess’ rights
(to information and consultation) are desmed to ke miniwm rights.
Cooperative principles could be applied through this third gpproach, which
could open up the way for immovations directly lnspired by worker
cooperative practices. The Industrial Comson Ownership Movement (ICOM) in
Ireland end the United Kingdom is an exsmple.

(1) For mutual societies, non-profit bodies end some forms of
cooperativelO the only was is the third method, i.e. the formation
of & Jjoint subsidiary, which is open to &ll legal emtities, not

only public limited campanies.

10 Cooperatives sul generis which are not governed by company lw or by
the law governing associations, such as oertain of producer
cooperatives (including agricultural cooperatives).
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Company mergers and the formation of holding companies involwve the exchange
of shares and hence are options open only to limited compsnies.

Consequently, mutual sccieties may be less well equippsd to cope with the
trend towards mergers and acquisitions which bas charecterized the
insurance sector. They may find it difficult to achieve the economies of
scale sought through such operations. This argument can also apply to
assoclations supplying common products or services for vhich merket size is

a determining factor.

If a Joint subsidiary is set up, it will bave to be in the form of & public
limited company, which is different - and in the case of associations a far
cry — from that of its founder campanies. This would not, however, be
incompatible with the legal capacity of mutual or frienmdly socleties.
There are already mutual and friendly societies (1ike cooperatives) in the
Cmmmitywithsubsidiarieswhicharegw&m&bythel&wonpubliclimited

campanies.

This prompted certain representatives of mutual/cooperative sector
organizations to call for the introduction of model legal forms govermd by
Commnity law for mutual societies, cooperatives and associatioms.l

In response, various proposals are now at various stages of the drafting
process. Generaly speaking they tend to envisage regulating the formation
fram scratch of an independent body with no legal or operational links to
edsting units operating on national markets.

But if we argue by analogy with the draft European Company statute, we
would have to work towards a statute designed to regulate the formation of
unincorporated businesses (mutual societies or economically active
associations) set up to operate on the European market by means of a merger
of unincorporated businesses governed by national law or the formation of a
holdd_ng‘oompa.nyorajointmbsidjaryhavingalegal form other than that
of a public limited campany.l

11 For associations, see Parliament’s resolution of 13 March 1887 and
proposal of April 1889 put forward by the joint working party chaired
by Mr Eyraud; for cooperatives, see the report ofa.g‘roupsetupby
the office for the mutual/cooperative sector (France, December 1988);
for mutual socieites, see the proposal by the Internatiomal
Association of Mutual Societies (July 1989).

12 A statute of this type could also facilitate cooperation by
enterprises which are neither part of the mutual/cooperative sector
nor incorporated as public limited companies.
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The great diversity of national bodies of law governing unincorporated
businesses, cooperatives sul generis, mutual socleties and espscially
associations will make it difficult to introduce at Buropesn level e legal
form so different from that of & public limited company.

The recent progress on the European compaay statute bas besn made possible
by & gradual barmonization of company law through Commmity Directives and
national legislation, particularly in the eres of taxatiom.

A thorough study must be made of the laws and conditions g

cooperatives (other than public limited compsnies), mutual societies and
assoclations. This further implies that all the legal aspscts and tax
positions of such bodles must also be fully investigated emd thelr respect
for basic rights in European socleties such ag the fresdom of asscciation.

The possibilities afforded by these legal ingtruments for cooperation - the
EEIG and the European company statute - which are open to cooperatives in
full and mutual socleties and associations in part, do not mecessarily mean
that enterprises in this sector will implewent Europszn strategies, or
guarantee their success should they do so. For all emterprises, and for
the many SMES in particular, access to the Europssn market imvolves
consolidating their activities: getting to know the werkets end improving
productivity. Only by strengthening and adspting their economic resources
will enterprises be able to maintain their position om & Europesn market,
vhose penetration camnot be guarantesd by the lmplexmamtation of tailor-made
legislation alone.

For organizations in this sector exercising em economic ectivity, as for
any other enterprise, the completion of & single Buropssn merket means more
competition on existing markets, whether from private compesnies or from
other organizations in the same sector. However, the corollsaxry of this is
easier access to new markets, due to the fresdom of establishment and the
freedom to provide services under the conditions described above.

Units in the sector will have to adapt their strategies to this new

enviromment, accurately assessing their strengths and weaknesses in a
market which is more open and in which they face increased and, above all,

much more varied competition.
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Some Member States have lmplemented measures in support of enterprises in
the mutual/cooperative sector.l® What is more, some Commnity measures
have been designed to assist mainly small and medium-sized enterprises,
regardless of their legal form or structure.

These measures are partly intended to provide enterprises with the means to

expard: financing, training and the opportunity to share in European
immovation and research.

They are also interxded to facilitate aocess to Buropean markets opened up
by the general measures mentioned in point 2.

3.1 Development measures

The financing measures available to aild expansion of SMEs in particular
vary according to the nature of thelr activity.

SMEs can obtain loans directly from the Europesn Coal and Steel Community
(ECSC) and through global loans from the European Investment Bank (EIB),
either from its own resources or under the New Community Instrument (NCI).
Allocation is not conditional on an enterprise’s legal form. Indeed, some
of the EIB’'s intermediaries (administering the loans locally) are
cooperative banks or mutual furds: e.g. the Caisse Centrale de Crédit
Coopératif (F) and the Banca Centrale di Credito Popolare (I).

However, experimental mechanisms in the field of transmationall? or
regional venture capital,l® and seed capitall® are not easily applicable
to organizations in this sector.

13 Here it should be remembered that aids granted to bodies in the
mutual/cooperative sector are caught by Articles 92 and 93 of the EEC
Treaty and the Commission therefore has to be given prior notification
so that it can determine whether they are compatible with the common
market.

14 "Venture Consort" pilot project.

15 Under Integrated Development Operations (IDO) or Integrated
Mediterranean Programmes (IMP).

16 SEC(88) 1496.
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Organizations in this sector have their own distinctive appreach to capital
formation, which is collected from & cooperative or mutusl scciety'’'s
menbers, be they workers, producers or consumers. Opening up to outside
investwent runs up against the problem of ralsing capitsel without conceding
a camepsurate voice in the unit's affairs,)? vhich peturally discourages
investnent; providing & return on investmsnt is also problewstic, in view
of the principles on which cooperatives axe founded.

Direct investiment grants are another source of funding, evallahle in the
form of cofinancing for regiomal aid schemes or regionsl dewelopment
programmes eligihle for ERDF support. In reponse to the objectives set in
the reform of the structursal Furnds, & mmbsar of programmes including
elexents aimed at SMEs, iovolving in gows csses locsl development projects
implemented by cooperatives or associstions, were presented to the
Cammission.

In regions of absolute priority the European Sccial Fund helps fund job
creation on lccal community projects aimsd at providing psople, regardless
of their age, with new jobs lasting at least six months.

The provision of business services, such as the Business Imnovatlon Centres
and the network of local development agents, fipancsed by the structural
Furds i1s one manifestation of Community help. These services are available
to all.

Commnity research, imnovation arnd technology transfer operations ere
experiencing difficulties in increasing SMEs’' share of Cowmunity research
programmes. Workers’ or producer cooperatives do not escape this effect of
scale. A recent measure under the BRITE programe iS aimed at encouraging
SMEs to take part by granting feasibility premiums.l8 It is too early to
assess the impact of such action on enterprises in the mutual and
cooperative sector.

17 In cooperatives, voting power deperds on a capital contribution ut is
not directly proportional to it. VWhatever the size of the contrilution,
the principle of "one member, one vote" applies.

18 Om(89)84 final.
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The technological level of Europe’s small firms, in particulsr, can also be
raised by transferring the results of Community research and adspting new
techniques to meet needs outside the field in which they were originally
developsd. The SPRINT prograxmme has incressed swereness of the technology
transfer % & federation of coopsrative socleties, the
Confédération ale des Sociétés Cooplratives Ouvriéres de Production
(CG sCOP, F) is involved in the programme as & member of the nstwork of
business advisers spscislizing in technology transfer.

Vocational training presents & challenge for all enterpriges, and SMEs in
particular, as the internsl wmarket nesrs completion. Cooperatives, mutual
socleties and associations are noted for the great importance they have
always attached to staff and management training, snd this application of
one of their basic principles is certainly ons of thelr grestest gtrengths.
Their considerable tralnlng effort uwsually recaives nstionsl, and sometines
Cammunity, back-up. One of the European Scclsl Fund’'s priorities is
supporting vocational training on job cregtion schemss set up by local
cammunity groups, with help from local or reglonal government, to lmprove
the lccal employment situation.l® In regions of asbsolute priority the ESF
also supports, in the interests of local job crestion, vocstional training
projects directed at providing jobs for treiners and local development
agents. COMEIT and PETRA, the exchange programmes for young workers, are
also open to proposals from cooperatives and the like. Because of the
inherently transnational character of these programmes, many national
training agencies or youth exchange bodies have formed links enabling them
to expand the scope of their activities. Sometimes these programmes have
engendered new bodies, such as the University-Business Training Partnership
(UBTP) which grew out of the COMEIT programme.

18 For under 25s in all regions and for all ages in priority regioms.
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More recently organizations representing memegers of producer (ICOM, UK) or
craft trades cooperatives (FNOGA, F) hsawve been enlisted to &y out training
and education measures within the framswork of experimsntsl training
schemes t0 prepare managers of SMEs for Europe in 1982.21 Baok-up for
assessing similar projects organized by CECOP, an organizstion representing
Europe's cooperatives, will give & clesrer plcture of the strategies and
the meang of implementing them being considered by cooperatives as the
internal market nears coupletion.

Finally, in the agriculturel sector the Community has for soms yesrs now
been applying measures to support organizetions in the mutusl/cooperative
sector. An cxaxple is the formstion of producer organdzations - of which
there are over 1 000 in the frult and vegetsbles seotor?® — end of over
300 producer groups and assoclations of groups in Commmity regions with
serious structural deficiencies.® In eddition, under & common measure to
improve the conditions under which agricultural products are processed and
marketed?? priority goes to projects which give economic edvantages to the

ucers and, therefore, to their groups and ssscclatioms. Regulation
(EEC) No 797/85 on improving the efficiency of agricultural structures sets
up an investment ald scheme for farm assocciations and agricultural
cooperatives whose sole cbject is the management of agricultural holdings;
provides for start-up aid to agricultural asscclations whose aims are
mitual aid, a more efficient shared use of farm machinery, or Joint farm
management; and introduces farmer replacement services and the creation of
farm management services.<d

21 SEC(88)1860.

22 Council Regulation (EEC) No 1035/72, OJ L 118, 20.5.

23 Council Regulation (EBC) No 1360/78, OJ L 168, 23.6.

24 Council Regulation (EEC) No 355/77, OF L 51, 23.2.1977.

25 The scope of these aids could soon be extended to promote the setting up
of mutual aid group fostering practices that protect the enviromment and
groups whose aim is to introduce alternative farming practices such as
organic farming, integrated pest comtrol and extensive farming
(CM(89)91 final).

1972.
1978.




Measures to establish the free moverent of persons, goods, services and
capital are a preconditiom if this sector’s orgenizations sre to gain
access to the European market; however, thelr limited knowledge of forelgn
markets may still prevent them from bsnefiting from such measures.

Cammunity information schexes can solve this problem. The network of Euro
InfoCentr&s%spa:mmgthewholeof&mopeisopmm&nyumtmm
sector engaged in economic ectivity. The Commmity’'s contract with the
Euro Info Centres expressly forbids them, when providing informstion, to
discriminate between enterprises on the baeis of their ssctor, size or
legal form. Moreover, the Bundesverband der Dsutschen
Volksbanken/Raiffeisenbanken (FRG) and the lege Nazionale delle Cooperative
et Mutue (I) are members of the Buro Info Centres network. The recent
decision to introduce an information service spscializing in the
agricultural markets and rural development?? will chanpel information on
Cammunity markets to agricultural producer groups eand cooperatives.

The sector’s organizations also have accsss, if sesking Community partners,
to the Business Cooperation Centre’'s fecilities. EC-Net, the computerized
business cooperation network mumbers amongst its members such organlzations
as CEOOP (the European Committee of Workers Productive Cooperatives), the
Consorzio Nazionale Servici delle Societd Cooperative (I) and the Fondation
Rurale de la Wallonie (B). They are able to bring together cooperatives
and other types of enterprise by means of exchanges or pooling EKnow-how.
However, very few of the sector’s organizations have yet taken part in the
anmual Europartnership event, which brings Burope’s small and mediun-sized
enterprises together; the next event, to be held in Wales in June 1920,
will be an opportunity to see just how receptive the sector is to such
encounters.

26 0M(87)152 final of 7 April 1987; SEC(89)931 final of 5 June 1989.
27 SBEC(89)1717 final of 20 October 1969.
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Examination of thess measures to help SMEs bemefit from the interpal market
makes clesr the purpose of the Communlty’'s ectivities: bringing them out of
isolation by offering them the opportunity to join informetion networks,

exchange know-how and find partners.

Enterprises in the cooperative and mutusl gsctor have ceartain edventages
over thelr competitors in the private sector. COwing to the very nature of
the sector and its basic principles of solidarity, there exdst long-
standing links bestween its enterprisss.

Support might be given to the ssctor’'s own existing information schemwes.
In wany instances, its training schewes could serve as & model for
enterprises in the same branch or the sams region. A reluctance to
cooperate will be a greater obstacle in the private sector, where
businesswen may be less accustomed to working with cooperatives or other
similar organizations.

This rapid overview has revealed that there is a great deal more to
assessing what the European dimension means to the cooperative and mutual
sector than merely analysing the situvation of its organizations in the
light of the Treaties and of Community measures.

The European dimension poses the challenge of & sea change in the economic
ard sccial context in which these organizations operate.

They have now taken an board the European challenge. The remarks in the
previous sections have shown that, if they adapt, they have the means to
adopt similar strategies to those of traditional undertakings.

However, the expansion of their emviromment to encompass the Buropean
dinmension does not solely constitute a prablem of market size, to which
they could respond elther by concentrating their means of production or by
sepcializing in certain products as most undertakings do.
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Forthm meEumpeanp@spective&wommﬁmdmmmmof

ison d'étre: from this erises the question of the nature of the
goodsandwvicessuppuedammemymwbiohtbﬂrpm&wﬁona@d
distribution is organized.

Should this sector fundamentally resppreise its activities - which grew out
of & specific economic end scoisl context - to fit them into this nsy
European framswork with its geographicsl, ecomowic, scclel avd cultural
dimension?

ifself&mjorpﬂlminmem.dugofmmpe such g reappredsal would
be desireble, for in the wey they go sbout thedr busivess the orgenizations
in the mutual/cooperative sector exe driven by en cthos of solidexrity and
the involvenmsnt of the economicelly ective end gocdel groups themselves.

4.1

In the past, the enteprises of the cooperative end mutusl ssctor bave
demonstrated their ability to edapt in societies in trensitiomn.

It was the cooperatives and mutuel societies which first st ebout
satisfying, with limited resources, the espiretions of employses in respect
of social insurance, pensions, etc., that were eveatvelly embodied in
soclial legislation and allccated substsntisl resources. Todey, they are
again involved in & process of economic and soclel chenge: regarding
production for some of them; or the particuler sitvation of certedn
sections of the population; or they are contributing to the revitslization
of soms regions with the ald of local development schewes, soclal
integration measures, etc. Dsvelopment associations have started
initiatives to slow down the decline of activities and depopulation and to
reconstitute an economic fabric that will then attract other businesses,
vhether or not they belong to the cooperative and mutusl ssctor.

The active role of the organizations in such difficult situations
illustrates their immovative capacity, as reflected in the way in which
they supply a product or a service, set up a business or design & work
station. It also explains their ability to develop strong links with their
enviromment, through business networks, partnerships with local
authorities, tapping private savings, etoc.
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The creation of an ares without frontiers, the building of Europe, dexsnds
change on the part of esch pationsl coonomy &and every busivess., The mammer
in vhich the organizationg of the cooperstive end mubtusl ssgtor bave
developed their impovative capscities end the way in woich they orgenizs
thedr cwn trensition to & Buropssn dimspsion czx dsterminz the futurs of
the whole of scclety, just &s the Lixst mutusl societies influvenced the
developuwent of socisl pootesction in all s States.

The crestion of & Buropesn &res without frontiers throws dowm the challenge
of maintaining this sccial avnd eoonomic plonssring role, in en uwosbated
spirit of ective solidsxrity, which the orgenizetions of the ssotor have

played apd still play, and which they mst edapt to the Buropssn stage.

Sowz mutual societles have elresdy cabsxiked on this couwrss, for

when they explain the reorgenizetion of psxrt of thelr ectivitics es
reflecting thelr desire to help shepe the single merket so thetb it will
serve as & wodel for socdal policy, or ©o meks & prectical comtributiom to
harmonization of soclal banefits throughout Buxrops.

By the same token, the attexpts to boost the cspitsl rescuxrcss of
cooperatives, in particular workers' cooperatives, cnoounter the Saus
problens asg SMES wishing to expand while pressxving

search for solutions within the
blueprint for attracting ocutsids cepitel withouv loss of control that the
non-cooperative sector, whose own initistives bave bsen sowswhet plecemeal,
could follow.

By moving into an ever widening range of economic ectivities in ell
Member States, the assoclations axre showing thet there sxe mexy different
vays of mseting the wants and nessds of Burops's clitizexns.

me'sociaimotiv&timtlwxistMMMKofth@qup&m
debate on enterprise and its funoction.

The characteristics of the cooperative, mutvel end non-profit seotor that
we have repeatedly stressed imply thet its orgemizstiops do »ot wexrely
constitute & msthod of responding o, or penstreting, en wdifferentiated
market. The sector is also charecterized by its eddlity to set up
high~profile businesses on the strength of the soliderity of the members or
users. It is demonstrates how & group of people csn take cherge of their
ovn destiny by economic end sccial actiom.
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The success of many organizations of ths gsctor is founded om the strong
soclal and ccoupational bands of the producar or user group. This cohesion
is born of the belief, held since the very bsgimning of the wovement, that
economic efficiency and production are possible only if the human resources
of & business are given their rightful plscs end the aspirstices of the
employees, producers Or users are listemsd to. This is why many ectivities
are close to the source of demand end the finsl consumer, &nd wiy partners
able to articulate this demand bave been integrated into the networks. It
also explains the desire to have & highly motivated staff.

The solidarity instinct of the group is reflected in the insistence on
formal contracts to govern its relationships with any external partmer,
such as govermment, another company or a contributor of capital.
Originally, the supplier of capital anxd the group controlling the business
were one and the same (employees or users).

There are therefore three levels to the development on & Buropsasn scale of
the organizations of the sector.

Firstly, there is the launch of common actions at the level of & Community
of twelve Member States, a much larger mmber of regions and a wide
spectrum of interests rooted in history and traditiom.

The second level involves maintaining and developing social cchesion in the
event of a sudden expansion of activities that could result from access to
the European market. The national activities of the ordanizations of the
sector grew from origins of local demand amxd the nesds of close-knit
neighbourhoods, and were progressively extended across the land and to
other types of activity. The European area without frontiers requires them
to respord suddenly to demand dispersed over a vastly wider territory and
emanating from a great diversity of tastes axl interests.

The third level concerns the increased financial needs of the organizations
in order to be able to expand their activities. It carries with it the
risk of a progressive shift of power within the unit from the group of
producers or users to the group which bears the investment risk (the
suppliers of capital), and thus threatens the cohesion between users,
producers and workers, an essential element in the suocess of the
organization.

At the local level or within an individual organization, an effort is
usually made to limit this dichotomy between group cohesion and the -
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pressures of expanding activities by developing training schewes and
chamnmels for the expression of employees’' or ugers’' views.

The responses of units in the cooperative and mutuel ssctor bhave frequently
blazed the treil for traditicnal businesges as they develop worker
participation in recognition of the fact that, todey, the probleus of
campetitiveness in the merkst without fromtiers demsnd en eubancsd respect
for the human resources deployed.

In the game way, thelr ability to devise ddfferent answers to the pesds of
cltizens, consumers, producers and users bes opspsd up nsy marksts, into
which ell forms of business have then moved.

Thus the organizations of the cooperative axd mutual sector demomstrate by
thelr actions and thelr practical grasp that a link is often possible
between true economic vigour and satisfaction of essential nesds not yet
considered worthwhile targets for business in general.




Conglusion
The Commnity should belp orgenizations in this ssctor in two ways.

1. mmmwm&wm@mmmm@mmmmm
mdertalings so tant they can talke advanteg .

In same cases 1t is easy to ldentify what nseds to be dons; it is less easy
to decide how to do it.

However, it is important to restate certain guiding principles on which a
vork programme should be based.

(a) There must be no discrimination on the grounds of natiorality.

Any difference in treatment between natiomals and non-natiomals in the
formation or operation of an enterprise in this sector is an infringement
of the Treaty.

(b) There must be freedom of estahlishment and freedom to provide
services for those organizations oovered by Article B8.

The inclusion within the scope of Article 58 of non—profit-making units of
this sector which engage in economic activity must be clarified.

The purpose of stating this principle is to establish equal treatment on
the large single market for all economically active organizatioms,
irrespective of their legal form. Organizations are defined aoccording to
whether or not they engage in an econtmic activity axd aoccording to the
branch in which they are active, and not according to the legal form under
which the activity 1s pursued.

Careful consideration should be given to the implications of proclaiming
these freedoms, since they determine the aoccess to the markets of
organizations governed by bodies of national law which differ considerahly
in their rules on formation, taxation and position with respect to social -
legislation and competition law.

(e There must be access to the business cooperation facilities.

Early action should be taken to investigate the conditlons for cooperation
in the form of mergers or the formation of holding ocompanies or joint
subsidiaries for the types of business, other than the public limited
campany, in the mutual cooperative sector.
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The study should cover both the rules for forming such enterprises through
nergers or new bholding companies or joint subsidisries, snd the legal form
of the nevw enterpriss: will it bs & public limited compawy or enother type
of entexrprise?

At the same time, methods could be found of encouraging cooperation between
cooperatives and mutual socleties operating in different hranches by
conducting pilot schemes which build on the complemsntsxy aspscts of each
of these types of organization in the different Member States.

2. Ths Commmity should mirture the sector’'s ow debate and ney idess on
ths implications of the large single markat.

One clear objective in the bullding of Burope is to respect the economic
and social ochesion of the Commnity in the drive towards the fromtier-free
area.

The units themselves should be made more aware of their traditiomal
pioneering role in the face of change, and also of their potential
contribution to European society in general.

The Cammission should discuss the future with representatives of the
sector. It could do this by setting up and providing secretarial support
for a think tank led by a distinguished figure.
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Sourcse: Economic and Soclal Committes, 1287.
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There are no official statistics on organizations in this sector. The
statistics which do exist cover economic ectivity exd employment data in
terms of size, location and econcmic sector or kranch, but not legal form.

Many units in the sector are governed by the ordinary law for which they
constitute a particular category, sometimes covered by & sgparate specific
and identlifiable body of law, but in other cases governed only by voluntary
codes of conduct (e.g. British production ocooperatives abide by the rules
of the Industrial Common Ownership Movement).

The figures given below summarize statistics provided by cooperative
movements and their European associatioms.

Consumer cooperatives in the EEC and EFTA are estimated to have a
rembership of 20 million families and to employ 400 O00 workers in 22 0CO
shops and 200 factories or warehouses. Total turnover is put at BCU S0
000 million.

These enterprises have not escaped the trend towards concentration in the
European distribution sector. In Italy, for exampie, the mmber of
consumer cooperatives has declined over 20 years by a factor of 7 (%o
today’'s figure of 450) and the mmber of points of sale has dropped from
7 000 to 1 300, with a larger average floor ares.

The activities of mutual societies in Europe cover three classes of
insurance:

¢ life assurance, a market where private insurance companies hawve
long been active;

(1 sickness or old age insurance, supplementing or menaging national
soclal security systems; only over the last ten years or sO has
there been real competition on this expanding market between
private companies and mutual socleties to provide supplexsntary
sickness and old age insurance cover; health expenditure
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in Europe ranges from 3.9% of GDP in Greece to 8.5% in France;

(141) 1large exposures insurance (vehicles, fire, property damage), a
market where mutual societies in some countries have increased
their market share over the last 20 years.

In the whole of the Cammnity there are some 10 000 mutual societies
concerned with social security supplementing public soclal security
schemes. They employ more than 200 000 workers and provide cover for
40 million families (and two or three timss that mumber of individuals).

In 1984-85 their market shares varied from 1.6% in the Netherlands to 38%
in the United Kingdom for life assurance and from 8.1% in Italy to 52.1% in
Germany for non-life insurance. In Germany, three mutual societies were
among the ten largest campanies on the life and non-life market. Similar
figures were recorded in Demmark, Spain and France but for non-life
insurance only, whereas the figure for life assurance was only one or two

companies in ten.

In the agricultural sector it is estimated that an average 60% of total
European production is harvested, processed and sold through cooperatives.

The proportion varies with the Member State and the product. In 1987 the
.figure in Denmark for pigmeat, milk, fruit and vegetahles was over 80%; in
Greece, nearly 50% for cereals ard fruit, over 25% for milk, and some 15%
for vegetables; in Spain, under 20%, except for fruit (26%); in France,
between 35% (vegetables) and 78% (pigmeat); and in Italy between 5% (eggs)
and 35% (cereals).
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Amnez 3

Backdround

In 1280 the Comission of the Europezn Commumities turnsd its attention to
the cooperative, mutval and non-profit sector by setting up & nsw
departwent in DG XXIII.

Before then, enterprises in thls sector were not idemtified as such.
However, their concerns bhave been taken into account at Commumnity level in
terms of the kranch in which they are active, such as agriculture,
fisheries and financial services (banking end insurance). Thelr importance
has also been recognized in the wider context of their contribution to the
development of certain Community policies, espscially regional end social
policy, in such areas as treining, employment and local development. And
all measures launched under the Communlity’'s enterprise policy have been
applicable to the mutual/cooperative ssctor.

For its part, the European Parliament has adopted several resolutions
specifically concerning certain types of unit in the mutusl/cooperative
sector - those on the role of cooperatives in regional development (1983
and 1987) and in development policy (1288).

The Economic and Social Committee in 1888 organized a conference on
organizations in the cooperative, mutual and non-profit ssctor in the
Commnity, in preparation for which it published & major study which to
this day is the most exhaustive and authoritative work on the subject.
More recently, (September 1989) the Committes edopted an own-initiative
opinion on the role of cooperatives in regional development.

As they are highly distinctive, the Commission undertock in its programme
for 1989 to initiate "reflection on the various elements of the
mutual/cooperative sector (associations, mutual bodies, cooperatives) while

to pinpoint the impact and opportunities created for them by a
frontier-free Europe".<8

28 Bulletin of the European Communities, Supplement 2/1882, point ©0,
p. 47.




Resolution of the EBuropean Parliament (Mihr report) 1983

Resolution of the European Parliament presented by Mr Eyraud on
5 November 1984 on "the development of associations" (not adopted,
referred back)

Resolution of the European Parliament on “non-profit-making associations
in the European Communities" (Fontaine report), 13 March 1987

Resolution of the European Parliament on "the contribution of
cooperatives to regional development" (Avgerinos report of 28 May 1986),
July 1987

Resolution of the European Parliament urging Member States to ratify the
Council of Europe Convention on the mutual recognition of
non~-govermmental associations and organizations, 3 March 1988

Report of the European Parliament (Mr Trivelli) on “cooperatives and the
cooperative movement in development policy"”, 4 October 1988

Working paper by an inter-group working party chaired by Mr Eyraud on a
draft BEuropean model legal form for assoclations, April 1989

Conference on the activities of cooperatives, mutusal societies and
associations in the Commnity, October 1886

(Working paper and conference proceedings published by the ESC)

Own-initiative opinion of the Economic and Social Committee on the
contriution of the cooperative sector to regional development
(rapporteur: Mr Bento Goncalves), 29 September 1889





