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1., Article 6(8) of Councdl Directive 88/361/EHC of 24 Juns 18881 on the
liberalization of capital movements gtates that “the Comigsion ghall
sutmit to the Counoil, by 31 Decamber 1888, proposals aimed at eliminating
or reduaing rigks of digtortiom, tex evasion and tax avoidanoe linked to
the diversity of national systans for the taxation of savings amd for
oontrolling the application of these systems.”

‘The Counoil shall take a position on these proposals by
30 Juns 1880. Any tax provision of a Community nature shall, in aooordance
wvith the Treaty, be adopted unanimously.

2. As the Commission pointed out in its commmnication of 23 May 1088 on
the programme for ths liberalization of capital movements in the
Commmnity? and in the communioation of 4 November 1887 on the areation of
a Buropean finanoial ares,S the liberalization of oapital movements
between Menber States, vhich will be achieved in full with the application
of the Counail Direotive of 24 June 1088,1 ig a prerequisite for the
gemiine financial integration of the Commnity. However, thig in itself
18 not suffiolent; another two requirvements must be met. '

1 OF No L 178 of 8 duly 1888, p. 6.
3 00M(88) 292 final of 23 May 1888. )
8 ON(B7) BBO final of 4 November 1087 D,
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3. First, a gemiina oommon market in finannial servioces must be created.
Sams important olememts of thig market are already in place, including the
Dircotive of 20 Doosmbor 1688 ¢cn the coordinatiom of laws, regulations and
adninigtrative provisions relating to undertakings for oolleotive
investmant in transferable seourities (UCITS),l whioh will emter into
fores om 1 Ootobar 1089. Others have been proposed by the Commission, ths
nost important baing a seoond direotive relating to oredit institutions?
and o direotive en imvegtment porvices in the securities 2£1eld.3 A1l
thess rsagures are intended to remove the cbetacles which at present impede
000205 by suppliers of finanocial cervioes to markets and olients in othar
Member Btates, thereby preventing gemiine oross-frontier oompetitiomn. At
ths pano timo, they are intemded to create an envirorment in which

ocustamers and investors are properly protected; the stability of the financial
system is strenghtened and equal conchtwns of conpet1t1on are assured by the harmonisation of

the essential rutes of suervision.

4. Beoond, appropriate measures must be taken to remove, or at least
reduos, the tax chgtacles which create diffioulties at differemt levels:
unsatisfaotory allooation of resduroes, distorticon of ommpetition between
puppliers of finanoipl servioces axd, rigk of reduced tax revemue for
¥enber States as a result of inoreased tax evasion.

8. An regards oampany texation, & proposal for a direotlve oconoerning the
harronization of pystems of oompany taxation and of withholding taxes on
dividerds has existed minoe 1078. However, it will need to be revieved and
supplemanted at least by ingtruments aimed at harmonizing the corporation
tax bass. It will also be necessary to look into how far tax rates ghould
ba more ologely aligned, in tho interests of gemiing neutrality of texation
for investmemt in ghares in the Commnity.

1 OJ No L 278 of 21 Dooember 1888, p. 3.
3 QI N CB%ofalMarchlgea.pl
] cn‘c{( Y ey



-0 -

6. Thse proposed measurey for bringing tax rates moro olosaly into line
oomoarn the taxation of interest. Vhere tho tesxr trestwont of dividends is
oocnoernad, tho rigks of digtortion, ¢vasion ond ovoldancs are not
oarmparahle. Ths withholding tax or tax oredit systens gensrally appliocable
in Member States ensure that the inooms conoerned is deolared aml taxed.

Genarel observations
7. The two proposals attached to this communiostion are not intended to

hring about complote harmonizatiom of tho taxmtion of gavings, something
which 18 neither necessary nor desirable at the momont. They are deaignsd
primarily to deal with the inaressed risks of avoidance or

evasion vhich will bs a direot result of the final phags of the
Iberalieation of oapltal movenomts, agreed on 24 Juns 1088. Commundty
residents will bs fres to trangfer thalr savings into bank acocounts in any
othear Nember Btate. There 15 thus o risk that, onos investors are free to
open hank aocoounts in other Member States, they will not declare thair
interest inoome to their national tax authorities amd will thus

ovade payment of tax. Tho oongéquenced might by o substantial loss of
udgetary reverue in many Membar States end on unjustifiably favourahle
treatment of inooms from capltal reletive to inoors from employment.

¥hile this rifk oannot bo quantified with any degres of aoouraoy, the
evidanoe available from Germany (following the introduction of a 10%
withholding tax), from the Nethsrlamds (following ths introduction of an
automatio obligation on banks to dealare interest) and from Franos (in the
lebdgus Report) suggests that tho loss of toxr revemues oould bs
substantial.

8. Aotion is also necessary ot Commnlity level in order to ensure
equiliteriunm within the integrated finanoial ares that will result from the
oomplete 1ibaralization of capltal movememts. Without gome mindmum
moveent towards aligmment of the arrangements in Member States for taxing
interest, pressnt tex disparities may trigger undesirahle shifts in capital
which, becauwse of the mational measures that would be taken to oounter
them, would inevitably Jeopardize the removal of oontrols and lead to
renewed market frogmemtation.

9. Concerted action in the tox field in the Commnity will help to
strengthen both eoonomio and financlal ‘ochesion botwesn Member States and
the Cammnity’s identity vig-d-vis the rest of the world.
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In this oomnsotion, if & modern solution such as the application of
withholding tax were adopted, this oould pave the way for its introduotion
at internatiomal lovel ag part of nsegotiations to be held with the
Cormunity’s main partners (OBECD member countries).

10. In oonsidering vhat measures to propose, the Commission has taken
acoount of a mmbar of faotors that have led it to rule out unduly drestio
moasures:

(a)  the rigkt that savings vill be ghifted to banks and other financial
ingtitutiong in third ocuntries;

(b)  ths possible loss of buginess for Commmnity banks and financial
ingtitutiong;

(o)  the risk of an appreociahle inorease in interest rates and henos of a
rise in the oost of mongy for Buropeen firms and governments;

(d)  the rigk of a significant inorease in administrative oogts for both
the public authorities amd finanoial institutions resulting from the
measures to be takenm;

(e)  the nesd to maintain the ¥internal balanoe of the systems for the
taxation of inoome in the different Member Btatea, while at the same
time encouraging ologer alignmemt of natiomal tax mystema.

A



11. There 1s clearly a primary responaibility on the national tax
authorities in Member States to toko all reasonahle steps within their
povwer to engure that thelr residents deolare and pay the tax on thelr
interest inoome from investments held at homs.

12. In additiom, ap lald dovn in Direotive 88/381/EEC of 84 June 1088 on
the libaralization of oapital movements,l any Member State will remain
fres to tbitain information from banks about transfers of capital akroad by
residents, either at ths time of trensfer or at a later date.

L

13. Given the digparities betwesn the tax systems in foroe, however, the
mational measures desoribed in paragraephs 11 and 12 above will not be
sufficient to reducs the risks of distortion, avoidanos and evamion.

14. In itg ooommioation of ¢ Novembar 1887 on the areation of a Eurcpean
financial area,? the Commission indiocated that there were three possible
ways (not mitually exolusive) of reducing distortion and evasion in thig
field:

1 Boe Article 4 of Direotive 88/361/EEC;
QJ No L 178 of 8 July 1888, p. 6.
2 OM(87)BBO final of 4 November 1987,
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- the introduotion of a cyotem of oontrol basal on the requiremsnt that
bankst digalogs antamatically to the tax authorities the identity of
reaipients of interest payments and the amounts received;

- tho introduption of a genaral withholding tax throughout the Commnity:

~ the strengthening of mutual assistanos between national tax authorities.

(o) A

16. The Commission has deolded not to propose that banks be required to
deolars antamtionlly to the tax suthorities the interest paymemts they
make. Vhile such a system would, in prinoiple, enable the tax authorities
in cach Membar Btate to obtain information about all the interest reocsived
by thelr residents, there would still be a risk of tax evasion axd
additional administrative burdens would be placed on banks. Purthermore,
the introduotion of guch arrangements would be likaly to emcounter serious
obgtadles in thoss Member States\where banking sexrecy is a long-standing
tradition and is very often protected umler the law or by the oourts.

168. Nevertheless, it should bo stresged that those Member States which so
wighed would bo fres to enter into bilateral arrangements for ths exchange
of information on interest paid to each other's ragidents.

(b) Yithbaldip? tax

17. The Comnigsion oongiders that the introduction of a minimum

Communi ty-wide withholding tax on interest paymemts made to all Commnity
residents would be the most appropriate response to the risks of
digtortiom, evasion and avoidance described above. The main features of
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thig tax are got out in parsgraph 18 balow. A system of withholding tax
wvould have the following advantages in particulsr:

~ o8 redaxis edministrotion, 1t is efficient in that it guarantees
imediate oollection of the tax, before ths paver recelves the inooms;
it thereby reduces the risks of evasion;

-~ 41t will f£it into the tax system of most Membar Btates, sinoe nine of
them already apply withholding tax to payments of interest to residents;

~ it would bo oonsistent with the Comission’s proposalg for a harmonized
withholding tax on dividerds;

= 1t would provide a bagig for any future international discussions on
miting tax evesion and epplying the withholding tax system generally;

- lastly, it would introduoa a msw tax oonospt of "Commnity regident
that is entiraly appropriate in the comtentt of the croation of a
European finanoial area.

18. The main features of tho withholding tax system set ocut in the
Commigsion’'s proposal are as followa:

(1) there ghould bo & minimm rato of withholding tax on interest paid
by debtors residing in the Commnity; Nember States would be free
to apply a higher rate of withholding tax either to their own
demesgtio taxpayers only or to all recipiemts of interest;
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(141)
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)

(vi)

(vi1)

19.
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hovever, Member States which already had a system of automatio
deoclaration to the tax authorities of intereat payments made by
banks would bo parmitted to apply the withholding tax cnly to
regidents of the other Membar Btates;

Membor States would bo fres not to apply the withholding tax to
tax-exempt savings inooms (savings books and other oommon forms of

saving);

thoy would have the optiocm of not applying the withholding tax to
interest payments constltuting industrial. or ocmmercial inoome;

thay would also have the option of not applying the withholding tax
to interest payments made to residents of third ocountries or to
international loans (Eurcbonds) - see paragraph 10 below;

the withholding tax would bs levied by ths debtor or his paying
ogent in the case of interest-bearing finanoial Instruments,
inoluding bank aocoounts;

Member Statest would have the option either of regarding the
withholding tax as fully extinguishing thelr rezident taxpayers’
llahility to tax or of oonsidering it as a payment on aocoount of
yersonal inooms tax, in wvhich cage the tax paid would be aredited
againgt the total amount of tax payable by the taxpayer, with the
exoasa being refunded vhere appropriata.

The Burobond market enables large ocmpanies, govermments amd other

publio geotor bodies to raise large amounts of capital rapidly end on
oampetitive terms. At present, interest on Burcbonde is not subjeot to
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withholding tax in mogt Membor Btates. If 1t were,the effeot would be
eithar that major Buropean coampanies would be yplaosd at a disadvantage
oompared with their US and Japaness oompetitors or that Community issuers
would set up subsidiaries in third countries to float thair bomds and
thareby escaps tax. Community investors would be ldkely to follow them.
In both cases, harm would he dons to Europe as a major finanoial oentre.
For these reasong, there would sesm to be no alternative at the moment to
permitting Membar Btates to acempt interest payable on Eurobords.

80. TUrer ths cirocumgtances, ths Commdsaion oconglders that the minimum
rate of withholding tax ghould ba 16, a figure vhich is olose to the
average of the withholding taxes applied in the Cammunity (0% to 38%).

2l1. The awhange of information i ourrently inhibited by the faot that,
under Counodl Direotive 77/709/EEC of 10 December 1077,1 a ocmpetent
aunthority is not required to look for,or to transmit to the ocampetent
authority of another Member State,information vhich it would be prevented
by ite lavs or adminigtrativo praotices from oolleoting or wsing for its

own purpoges,

22. This provigion ig & particularly serious cbetscle to the exchange of
information in the case of inocoms from ocapital, given the exdstence of very
striot Tules on harking seorecy in mony Membar fitates and of an even more
regtriotive adminigtrative practics in sams others.

1 OJ No L 338 of 27 Deoamber 1877, p. 18,
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23. Tho oamplete removal of obstacles to oooperation would require
harmonization of national laws on bonking secrecy. The Commission does not
believo that thin ip feagible at this ptage. Where, however, the
restriotions stem polely from administrative praoctioe which is more
restriotive than legislation, thoy oan and ghould bs abolished.

24. Tho Commnissiom has aocordingly deadded to propose that

Direotive 77/708/EEC be amended to romove purely edminigtrative
restriotions and to faoilitate the emxhange of information in cases where
the tax authorities of the Hembar Stato of the inveator in question can
thow that there are olear grounds for & presumption of fraud,

38, In order to reduos the risgk of an outflow of oapital to third
oountries as a means of escaping taxation, the Cammnlity should opan
negotiations with the major third oountries involved, either bilaterally or
vithin a miltilateral framework wuch ag the OECH.

Thess negotiations ghould have a twofold objective: approximation of the
provisiong governing nom-residents on the basis of a system of withholding
tax, and oooparation bstween tex suthorities.

28. As the Comisgsion indicated in it ocommmuniocation of 4 Novembar 1087,
the optinum allooation of investment and fair compstition in the provision
of finanoial mervices oan be geriously distorted by national tax
oonoessiong which give the investor an inoentive to invest in finanoial
Ingtrumemts isgued by residents of hin own oountry. Such measures are
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inoompatihls with tha oreation of & gemiinaly intagrated finanaial markat.
Aooordingly, tha Commigsion will open disoussions with the Membar Btates
ooncarnad with o view to ensuring tho progressive removal of guch sources
of ddsorimination. :

Domalyeiont

a7. In the lght of ths sbovo, the Commission ia presenting the Counoil
with two proposals for direotives.

£8. Tho Pirot 45 conearned with the general introduction of a withholding

tax on interest payments.

28. Ths peocord provides for limited amendment of the 1677 Directive on
mitual assistancs in order to hring about more effeoctive cooperation
botwesn natioonl tax euthordities in tho fight egalnst tox evosion in the
oars of investmsnt incoma.

80, Tho Commission oalle on ths Counall to extamine these two proposals
and to reach & deolsion baforo 80 Juns 1833, ag réquired by Artiole 8 of
Direotivo 88/381/ELC of 24 Juns 1638,

31. Finally, ths Oarmisodon vill drow up o roport on the oommon
vithholding tax oystem ard on tho ues mede of the cnomptions provided for,
onoo that gyutem hos beon in operation for two yowra.

A2



PROPOSAL FOR A COUNCIL DIRECTIVE
ON A SYSTEM OF WITHHOLDING TAX ON INTEREST INCOME
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I.

1.

Explanatory memorandum

GENERAL CONSIDERATIONS

Article 6(5) of Council Directive 88/361/EEC of 24 June 1986 D on

the liberalisation of capital movements states that "the Commission
shall submit to the Council, by 31 December 1988, proposals aimed at
eliminating or reducing risks of distorsion, tax evasion and tax
avoidance linked to the diversity of national systems for the taxation

of savings and for controlling the application of these systems".

As explained in the Communication to the Council, to which the present
proposal is attached, the Commission believes that the most effective
measure for avoiding distorsions and fraud 1is a common system of
withholding tax at source on payments of interest income. The present
birective accordingly provides for the introduction of such a
withholding tax. Precisely, one characteristic of Member States'
national tax systems is that in most cases they make no provision for

the taxation of interest to non~residents.

This measure will ensure that a minimum level of taxation is applied
to all investment income arising within the Community. It will thus
discourage Community investors from transferring funds to other Member

States solely in order to evade paying tax.

Having regard to the range of withholding tax rates at present applied
in Member States (0%-35%) and the risk that a too high rate of tax
could lead to a diversion of savings outside the Community, the
Commission considers that the minimum rate of withholding tax should
be 15%.

———— o

0.J. L 178, 8.7.1988, p. 5.
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5.

The Commission considers that this withholding tax at source should be
designed to fit as easily as possible into the existing domestic tax
systems of Member States. It 1is accordingly proposed that the tax

should have the following characteristics :

i) it should be a minimum rate of withholding tax. Member States
would remain free to apply a higher rate of tax either to their

own domestic taxpayers or to all Community residents;

i1) Member States having a system of automatic declaration of
interest payments by their banks to their tax authorities would
be permitted to apply the withholding tax to Community residents

from other Member States only;

i11) Member States would have the option to disapply the withholding
in the case of all interest payments constituting industrial or

commercial revenues.

In addition it is proposed that Member States would be free to exempt

from the withholding:

i) interest not subject to the income tax (exempted private

savings);
ii) residents of third countries;

ii1) certain international loans (e.g. "Eurobonds") meeting defined
criteria. This exemption already applies in a number of Member
States. The Community must promote 1its development as an

international financial center.

Finally, the Commission considers that once the common system of a
withholding tax at source will be adopted, the Community should
consider the possibility of negotiations with dts major trading
partners, either bilaterally or multilaterally to extend at an

international standard the scope of the withholding at source.

15



II. COMMENTS
Article 1

The criterion for levying a withholding tax is that the debtor of the

interests should be resident in a Member State.

The withholding will not be Llevied on the interests distributed by

non-resident debtors.

The residence shall be determined on the basis of national Llegislation.
Any disputes will be settled by mean of "ad hoc" measures provided in

accordance with the bilateral conventions in force between Member States.
Article 2

Paragraph 1

For the purpose of the tax arrangements established by the Directive, the
term "interest" covers all income from claims of any kind, even if those
claims carry a profits participation clause. The expression "claims of
any kind" of course includes cash deposits and cash guarantees, public
debt securities and bond Lloans. Moreover, claims, and in particular
bonds which entitle the holder to participate in the debtor's profits,
are still regarded as loans if at least the contract is, overall, clearly

one for an interest-bearing loan.

The second sentence of the first paragraph excludes penalties for Late
payment from the definition of interest. Such penalties, which are the
result of a contract, a practice or a judgement, consist of payments

calculated on a pro rata temporis basis or of a fixed sum.

A6



Paragraph 2

In the case of non-interest-bearing securities (e.g. zero bonds) or of a
relatively low rate of interest (e.g. deep discount bonds) and whose
income are made up exclusively or mostly of a capital gain, the
difference between the issue price and the redemption value is regarded

as interest subject to withholding tax.
Article 3
Paragraph 1

The debtor of the interest or its paying agent (financial institution) is
required to apply withholding tax at the rate fixed by the Member State
in which it 1is resident. The withholding tax is applied to securities
issued inside or outside the Community, before or after the Directive
comes into force, irrespective of whether the interest is paid inside or

outside the Community and of the currency in which the loan was issued.
Paragraph 2

Where the interest is paid not in the Member State in which the debtor is
resident but by an establishment located in another Member State which
deducts the interest from its taxable profits, the withholding tax must
be applied by the permanent establishment and paid over to the tax
authorities in the Member State in which this permanent establishment is

situated.
Article 4
Paragraph 1
The obligation of Llevying a minimum withholding tax of 15 % does not
preclude application by a Member State of differential rates according to

the nature of the financial instrument (e.g. bank deposit, bonds,
Treasury bond).

44



Paragraph 2

Member States are free to apply higher withholding tax rates to their own
residents than to non-residents. This will generally be the case when
the withholding tax levied on residents has the effect of discharging of
debt.

Paragraph 3

The Directive does not preclude application of agreements concluded
between Member States where a taxpayer wishes to benefit from a lower
rate of withholding tax provided for under such an agreement, since he
may benefit from such agreements only by declaring the income in question
to his national tax authorities. It goes without saying that in such
cases the recipient may set against his personal tax (see Article 7) only

that amount of withholding tax still borne by him.

Article 5

(a) This sub=-paragraph permits Member States not to levy withholding tax
where the identity of the recipients 1is known to them and there is

therefore no risk of evasion.

(b) Member States 'are free not to Llevy withholding tax where the
recipient is one of their residents and does not fall within the
scope of the income or profits tax (e.g. undertakings for collective

investment in transferable securities, charitable institutions).

(c) Member States are free not to Llevy withholding tax where the
interest paid to their own residents 1is not subject to dincome or
profits tax. This provision concerns in particular the exemption

schemes to promote certain issues.

AN



(d)

(e)

()

(g)

¢h)

In

In order to ensure that a private individual 1is not required to
comply with the formalities Llaid down by this Directive,
particularly as regards the application of a withholding tax and
payment of such sums to the tax authorities, Member States are free
not to apply withholding tax in such cases (e.g. 1in the case of a

burrowing between private individuals).

This provision aims at permitting Member States not to apply the
withholding tax where the interest is paid on private savings
accounts subject to a preferential scheme. The application of such
schemes is subordinate to particular conditions concerning interest

rates or the amount invested.

This faculty of exonerating is justified because the recipients are

subject to complete fiscal control which removes the risk of fraud.

Member States are free not to levy withholding tax on the interest
of international loans (eurobonds), as defined in  this

sub-paragraph.

In view of the arrangements in force in the Member States and the
arrangements applied by non-Member countries to Community residents,
the Member States must be allowed a degree of flexibility in the
provision to be applied to residents from non-Member countries.

Article 6

the case of undertakings for collective investment  in transferable

securities (UCITS) there are two possibilities :

or the withholding tax is not applied or is refunded, 1in which case

the redistribution of interest is subject to withholding tax;

either the withholding tax is transferred as an allowable credit to
the unitholder, 1in which case the redistribution of interest by the

UCITS is exempt from withholding tax;

A%



In both cases, unitholders are entitled to set the withholding tax

against their personal tax and to a refund of any amount in excess.
Article 7

Except in the case where the withholding tax has a discharging character
for a resident, it makes up simply a payment on account towards the
definitive tax payable by the recipient of the interest. It is therefore
normal clear that the withholding could be allowable as a credit or be

refunded if the recipient is not taxable, or if it exceeds the final tax.
Article 8
Paragraph 1

In order to ensure that the budgetary cost of crediting or refunding the
withholding tax under the items of Article 7 is borne by the Member State
in which the income arose, this paragraph provides for financial

compensation between the two Member States concerned.

Paragraph 2

The two Member States concerned may arrange, on the basis of a bilateral
agreement, to divide the amount of withholding tax between each other,
provided that the rights of the recipients of the interest as regards the
crediting and possible refund of the tax in their own Member State are

not affected.
Article 9

With the aim of reducing the risks of capital flows outside the
Community, the Community shall enter into negotiations with its main
commercial partners in order to enlarge the geographical scope of the

withholding at source.



Article 10

The report provided for in this article shall permit an evaluation of the
functioning of the system and particularly of the rate of the withholding

tax at source and the use of the exemptions provided for in article 5.

2\
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Proposal for a Council Directive

on a comnon system of withholding tax on interest income

THE COUNCIL OF THE EUROPEAN COMMUNITIES

having regard to the provisions of the treaty establishing the European
Economic Community and particularly Article 100,

having regard to the proposal from the Commission

having regard to the opinion of the Economic and Social Committee,

having regard to the opinion of the European Parliament,

n of 24 June 1988 provides that

whereas the Council directive 88/361/EEC
Member States shall abolish not Llater than 1 July 1990 restrictions on
movements of capital taking place between persons resident 1in Member

States;

whereas the complete liberalization of capital movements in the Community
entails risks of distortion, tax evasion and tax avoidance linked at the
diversity of national systems for the taxation of savings and for
controlling the application of these systems; in consequence the
approximation of these regimes is necessary to ensure that competition in

the Common market is not distorted.

whereas the application of a common system of withholding tax meets this
objective while at the same time ensuring a minimum taxation of interest
paid by a debtor which is resident in a Member State; the institutions of

the Communities are not residents of a Member State;

whereas it is necessary to allow Member States not to levy a withholding

tax in cases where the risk of fraud is remote;

(1) 0J L 178 of 8 July 1988, p. 5.
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whereas provision must be made to ensure that from the interest collected
by an undertaking for collective investment in transferable securities a

withholding tax could be Llevied.

whereas the withholding tax should be simply a payment on account of the
final tax liability of the recipient of interest except if it is for the
residents discharging of debt; whereas in order to avoid complicated
formalities, any possible excess of tax ought to be repaid by the State in
which the recipient is resident; whereas Member States must nevertheless be
allowed to conclude bilateral agreements on the sharing of budgetary costs

resulting from these provisions;

whereas a withholding tax should be introduced not Llater than 1 July 1990,
at which moment the complete Lliberalization of capital movements will be

achieved,
HAS ADOPTED THE PRESENT DIRECTIVE :
Article 1

Member States shall apply, in accordance with the provisions of this
Directive, a common system of withholding tax to interest whose debtor is a
Member State or a political subdivision, local authority or a resident of a

Member State.

Article 2

For the purposes of this Directive, "interest" means income from claims of
any kind, including premiums and prizes linked to public debt securities
and bond Lloans. Penalties for Llate payment shall not be regarded as

interest for the purposes of this Directive.

In the case of securities producing income made up exclusively or partly of
a gain, "“interest" means the difference between the issue price and the

redemption price.

23
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Article 3

The debtor of the interest or its paying agent shall deduct from the
amount of interest due a withholding tax, the rate of which shall be
fixed by the Member State in which it is resident. It shall pay over
the sums withheld to the tax authorities of that Member State in

accordance with the conditions laid down by that State.

Where payment of the interest is effected by a permanent establishment
of the debtor Located in a Member State other than that of the debtor,
the withholding tax shall be deducted by the permanent establishment,
in as much as this interest is a deductible charge for it, and shall be
paid over to the tax authorities of the Member State in which these

permanent establishment is situated.
Article 4
The rate of the withholding tax may not be Less than 15%.

Member States shall be free to apply a higher withholding tax rate if

the interest is paid to their own residents.

The provisions of paragraph 1 shall not preclude application of the
provisions of agreements which has been concluded between Member States
or between Member States and non-member countries providing lower rates
of withholding tax when the income is declared.

[ g

Article 5

Member States shall be free not to levy withholding tax on interest where:

(a)

the recipient is one of their own residents and his name and his
address and the amount of interest paid are automatically notified to

the tax authorities;



(b)

(c)

(d)

(e)

)

(g)

——— ——

N
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the recipient is one of their own residents and does not fall within

the scope of the income or profits tax;

the recipient is one of their own residents and the interest is not

subject to income or profits tax;

the interest is not subject to income or profits tax following

incentives in favour of private savings;
the debtor of the interest is a private individual;

the interest is made up of commercial and industrial income of the

recipient;

the interest is payable on an international loan ("Eurobond"), which
is defined for the purposes of this Directive as a transferable

security in the form of a bond, which :

- is to be underwritten and distributed by a syndicate at least two
of the members of which have their registered offices in different

States,

- s offered on a significant scale in one or more States other than

that of the issuer's registered office and

- may be subscribed for or initially acquired only through a credit

institution, as defined in Article 2 of Directive 77/780/EEC (1),

or other financial institution.

0J L 322 of 17.12.1977, p. 30.
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(h) the recipient is a resident of a non-Member country.
Article 6

Where interest redistributed by an undertaking for collective investment in
transferable securities 1in the sense of Council directive 86/566/EEC D
has not been charged withholding tax in the hands of that undertaking or
where withholding tax has been refunded to it, that interest shall be
subject to withholding tax if such tax would have been chargeable if the

interest had been paid directly by the debtor.
In the contrary case, such interest shall be exempt from withholding tax.

However, withholding tax charged on interest in the hands of an undertaking
for collective investment in transferable securities shall be allowable
against the amount of income or profits tax payable by the unitholder. It
shall be refunded to him in the cases referred to in the second paragraph

of Article 7.
Article 7

Withholding tax on interest shall be allowed as a credit against the amount
of income or profits tax payable by the recipient in respect of such

interest.

It shall be refunded to the recipient by the Member State which Llevies the
tax referred to in the preceding paragraph if it exceeds the amount of that

tax or if the recipient is not taxable.
Article 8

1. Where the withholding tax Llevied by a Member State is allowed as a
credit or refunded in another Member State, the Member State which

levied the withholding tax shall refund it to that other Member State.

(1) oJ L 332 of 26.11.1986, p. 22.
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2. By way of derogation from the provisions of paragraph 1, Member States
may divide the amount of the withhoiding tax between each other on the
basis of a bilateral agreement, provided that that agreement in no way
affects the rights of the recipients of the interest as established by

this Directive.
Article 9
The Community shall enter into negotiations with its main commercial
partners either on a bilateral or on a multilateral basis, in order to
enlarge the scope of the withholding at source to an international Llevel.
Article 10
The Commission will present to the Council before the 1st of July 1992 a

report on the functioning of the common system of withholding tax at
source.

Article 11
1. Member States shall bring into force, not later than 1 July 1990, the

laws, regulations and administrative provisions necessary to comply

with this Directive. They shall forthwith inform the Commission
thereof.

2. Member States shall communicate to the Commission the main provisions

of national Llaw which they adopt in the field governed by this
Directive.

Article 12

This Directive is addressed to the Member States.

1%



Done at

- 16 -

For the Council

The President
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PROPOSAL FOR A COUNCIL DIRECTIVE OF
AMENDING DIRECTIVE 77/799/EEC CONCERNING MUTUAL ASSISTANCE
BY THE COMPETENT AUTHORITIES OF THE MEMBER STATES
IN THE FIELD OF DIRECT TAXATION AND VALUE ADDED TAX
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EXPLANATORY MEMORANDUN

General Considerations

As explained in detail in the communication to the Council to which
this proposal for a directive is annexed, the Lliberalization of
capital movements should be accampanied by measures to eliminate or
reduce the risk of tax avoidance and evasion, linked to the diversity
of national systems for the taxation of savings and for controling

the application of these systems.

One way of doing this is to step up the cooperation between national
tax administrations introduced by Directive 77/799/EEC of
19 vecember 1977V

information. Of course, this exchange is limited and, in particular,

and based primarily on the exchange of

a Member State is not obliged to have enquiries carried out or
provide information if 1its own Llaws or administrative practices
prevent it from carrying out the enquiries or collecting or using the

information for its oun purposes.

As regards legislation, the rules on banking sgcrecy,. which are the
main ones 4involved in the case of income from capital, wvary
considerably from one Member State to another and their harmonization
is a long proces which raises complex problems and is politically

highly sensitive.

This is not true of adnministrative practices, which can be modified
without any change in legislation and without obliging a Member State
to obtain and pass on to another Member State information which its
laws do not permit it to obtain for the purpose of calculating
correctly the tax payable by its own residents. Accordingly, the
Commission considers that a Member State should not be permitted to
invoke its administrative practices but should exhaust every Llegal

possibility when the Member State making the request cites specific

0.J. No L336, 27.12.1977, P. 15
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II.

grounds for supposing one of its taxpayers has transferred abroad

significant funds and has not declared all, or has declared only

"part, of the income derived from them.

Particular comments

Article 1

there a tax administration suspects one of its taxpayers of tax
evasion on the grounds thag funds have been transferred to another
Member State without the corresponding income having been declared,
and the taxpayer's explanations do not appear satisfactory, it may
request information from the tax authorities of the other Member
State. These authorities may, however, be unable to collect or
supply the information requested because of an administrative
practice which restricts their pouwers of investigation of financial

institutions, even for their own tax purposes.

The amendments made by this Article to Article 8(1) of Directive
77/799/€EEC are designed to overcome this obstacle.

3l
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PROPOSAL FOR A COUNCIL DIRECTIVE Of
AMENDING DIRECTIVE 77/799/EEC CONCERNING MUTUAL ASSISTANCE
BY THE COMPETENT AUTHORITIES OF THE MEMBER STATES
IM THE FIELD OF DIRECY TAXATION AND VALUE AODDED TAX

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic

Community, and in particular Article 100 thereof,
Having regard to the proposal from the Commission,
Having regard to the opinion of the European Parliament,

Having regard to the opinion of the Economic and Social Committee,

Whereas Council Directive 88/361/EEC(1)

stipulates that restrictions
on capital movements between persons resident in the Member States

must be abolished no later than 1 July 1990; , .

Whereas that Directive requires the Commission to submit to the
Council proposals aimed at eliminating or reducing risks of
distortion, tax evasion and tax avoidance linked to the diversity of
national systems for the taxation of savings and for controlling the
application of these systems;

(2 the Member States are

Whereas under Council Directive 77/799/EEC
required to provide mutual assistance to combat. tax evasion and tax
avoidance in respect of taxes on income and on capital; whereas

under Article 8 of that Directive, however, a Member State is not

0.J. No L 178, 08.07.1988, p. 5
0.J. No L 336, 27.12.1988, p.15
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obliged to gprovide information following a request fron znother
Hember State if jte lows or administrative practices prevent it frow

collecting this fnformaticn for its ocun purposes;

Vhereas the restricticn on the exchange of information arising from

adninistrative practices should be abolished in cases

Hesbor State wmoking the reeuest lags epeoific grounds for

that one ol fts  tovpapors has‘ trensferred -sigmi#iaamw Tureds  to

shor State witheuwr decloring the correrpgonding dncnss,
HWAS RDIPYED THYS oIRECTEVE:
article 4

The Yoilewing {5 added at the end of &ritfele BCIY of Girective

Tigp PP 4% em ohe (A . > 3 r o - Wl bea S S el e
Howvsver , where the anpeoarizte authority of the fanbee Sealte nabing

shows speciiic groumds for supposing thal onn af 9¢s
~eeidents hes tranglesrred,  either direstly nr  hreugh annthe
country,  sienit

icrnt Tunde te the Member Stats to whiieh whe request
A

Y6 mEdes without dodloring the corvesponding dncacs, the agzaropriate

Pty of the Beebsr Stote o which thy request de sddreszed méy
ot rely on the vaet that {ts administrative practices oo nov pecait
it to caeey  sut these enquiries or te collest o uze  this
information for the purpose of correctly estoblishisn the tawes dus

e aun rontdonte.®
Seticle &
G LALRT

Hewber Sutes ghell bring into force the nezessary Love, rezulations
and agninistrative provizions in order to c@mpiy with this Birective

«1

ant Laters then ¢ July 1990 and shall cosounics?e Cham Torthaith to

the Cornicsion.
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Article 3

This Directive is addressed to the Member States.

Done at Brussels, o For the Council

The President
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II.

II1I.

Iv.

VI.

VII.

FICHE D'IMPACT SUR LA COMPETITIVITE ET L'EMPLOI

Quelle est la justification de la mesure ?
La directive du Conseil du 24 juin 1988 relative a la libéralisation
des mouvements de capitaux stipule que la Commission soumettra au
Conseil, au plus tard le 31 décembre 1988, Lles propositions visant a
atténuer ou a supprimer les risques de distorsions, d'évasion et dg
fraude fiscales liés a la diversité des régimes nationaux concernant
la fiscalité de Ll'épargne.
Caractéristiques des entreprises concernées. En particulier :
(a) y a-t-il un grand nombre de PME ? NON
(b) Note-t-on des concentrations dans des régions :

i. éligibles aux aides régionales des Etats membres ? NON

ii. éligibles au Feder ? NON
Quelles sont les obligations imposées directement aux entreprises ?
Les entreprises, débitrices d'intéréts doivent déduire, du montant des '
intéréts dus, une retenue a la source dont le taux est fixé par L'Etat
membre dont elles sont résidentes. Elles versent les sommes retenues

a Ll'administration fiscale de cet Etat.

Quelles sont les obligations susceptibles d'étre imposées
indirectement aux entreprises via les autorités locales ?

Aucune

Y a-t-il des mesures spéciales pour les PME ? ANON

Quel est L'effet prévisible ?

a) L'introduction d'une retenue & Lla source sur Lles intéréts
d'obligation peut se traduire par une augmentation des colts des
emprunts dans Lles Etats membres qui n'appliquent actuellement
aucune retenue ou une retenue plus faible que celle proposée ou
par une réduction de ce colt dans les Etats membres qui appliquent
une retenue plus élevée. Il n'est pas possible de chiffrer cet
effet.

b) Sur ('emploi ?
Néant

Les partenaires sociaux ont-ils 8té consultés ? NON

Quels sont leurs avis ?





