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'The compilation comprises the texts (decisions and conclusions) adopted by the Ministers 

on the harmonization of legislation and procedures with respect to asylum. It also gives 

details of current progress in Member States with procedures for the ratification of the 

instruments adopted. 
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PART I 

Dublin Convention 

and measures for its implementation 
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CONVENTION 

DETERMINING THE STATE RESPONSIBLE FOR EXAMINING 

APPLICATIONS FOR ASYLUM LODGED IN ONE OF THE 

MEMBER STATES OF THE EUROPEAN COMMUNITIES 
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HIS MAJESTY THE KING OF THE BELGIANS, 

HER MAJESTY THE QUEEN OF DENMARK, 

THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY, 

THE PRESIDENT OF THE HELLENIC REPUBLIC, 

HIS MAJESTY THE KING OF SPAIN, 

THE PRESIDENT OF THE FRENCH REPUBLIC, 

THE PRESIDENT OF IRELAND, 

THE PRESIDENT OF THE IT ALlAN REPUBLIC, 

HIS ROYAL HIGHNESS THE GRAND DUKE OF LUXEMBOURG, 

HER MAJESTY THE QUEEN OF THE NETHERLANDS, 

THE PRESIDENT OF THE PORTUGUESE REPUBLIC, 

HER MAJESTY THE QUEEN OF THE UNITED KINGDOM OF GREAT BRITAIN AND 

NORTHERN IRELAND, 
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HAVING REGARD to the objective, fixed by the European Council meeting in Strasbourg 

on 

8 and 9 December 1989, of the harmonization of their asylum policies; 

DETERMINED, in keeping with their common humanitarian tradition, to guarantee 
-·" 

adequate protection to refugees in accordance with the terms of the Geneva Convention 

of 28 July 1951, as amended by the New York Protocol of 31 January 1967 relating to 

the Status of Refugees, hereinafter referred to as the "Geneva Convention" and the "New 

York Protocol" respectively; 

CONSIDERING the joint objective of an area without internal frontiers in which the free 

movement of persons shall, in particular, be ensured, in accordance with the provisions of 

the Treaty establishing the European Economic Community, as amended by the Single 

European Act; 

AWARE of the need, in pursuit of this objective, to take measures to avoid any situations 

arising, with the result that applicants for asylum are left in doubt for too long as regards 

the likely outcome of their applications and concerned to provide all applicants for asylum 

with a guarantee that their applications will be examined by one of the Member States and 

to ensure that applicants for asylum are not referred successively from one Member State 

to another without any of these States acknowledging itself to be competent to examine 

the application for asylum; 

DESIRING to continue the dialogue with the United Nations High Commissioner for 

Refugees in order to achieve the above objectives; 

DETERMINED to cooperate closely in the application of this Convention through various 

means, including exchanges of information, 
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HAVE DECIDED TO CONCLUDE THIS CONVENTION AND TO THIS END HAVE 

DESIGNATED AS THEIR PLENIPOTENTIARIES: 

HIS MAJESTY THE KING OF THE BELGIANS, 

Melchior WATHELET 

• 

Deputy Prime Minister, Minister for Justice, Small and Medium-sized Businesses and 
the Self-Employed 

HER MAJESTY THE QUEEN OF DENMARK, 

Hans ENGELL 

Minister for Justice 

THE PRESIDENT OF THE FEDERAL REPUBLIC OF GERMANY, 

Dr Helmut ROCKRIEGEL 

Ambassador of the Federal Republic of Germany at Dublin 

Wolfgang SCHAUBLE 

Federal Minister for the Interior 

THE PRESIDENT OF THE HELLENIC REPUBLICf 

Joannis VASSILIADES 

Minister for Public Order 

HIS MAJESTY THE KING OF SPAINg 

Jose Luis CORCUERA 

Minister for the Interior 
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THE PRESIDENT OF THE FRENCH REPUBLIC, 

Pierre JOXE 

Minister for .the Interior 

THE PRESIDENT OF IRELAND, 

Ray BURKE 

Minister for Justice and Minister for Communications 

THE PRESIDENT OF THE IT AllAN REPUBLIC, 

Antonio GAVA 

Minister for the Interior 

HIS ROYAL HIGHNESS THE GRAND DUKE OF LUXEMBOURG, 

Marc FISCHBACH 

Minister for Education, Minister for Justice, 
Minister for the Civil Service 

HER MAJESTY THE QUEEN OF THE NETHERLANDS, 

Ernst Maurits Henricus HIRSCH BALLIN 

Minister for Justice and Minister for matters 
concerning the Netherlands Antilles and Aruba 

THE PRESIDENT OF THE PORTUGUESE REPUBLIC, 

Manuel PEREIRA 

Minister for the Interior 
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HER MAJESTY THE QUEEN OF THE UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND, 

David WADDINGTON 

Secretary of State for the Home Department (Home Secretary) 

Nicholas Maxted FENN, KCMG 

Ambassador of the United Kingdom of Great Britain and Northern Ireland at Dublin 

WHO, having exchanged their Full Powers, found in good and due form, 

HAVE AGREED AS FOLLOWS: 

ARTICLE 1 

1. For the purposes of this Convention: 

(a) Alien means: any person other than a national of a Member State; 

(b) Application for asylum means: a request whereby an alien seeks from a Member 

State protection under the Geneva Convention by claiming refugee status within the 

meaning of Article 1 of the Geneva Convention, as amended by the New York 

Protocol; 

(c) Applicant for asylum means: an alien who has made an application for asylum in 

respect of which a final decision has not yet been taken; 

(d) Examination of an application for asylum means: all the measures for examination, 

decisions or rulings given by the competent authorities on an application for asylum, 

except for procedures to determine the State responsible for examining the 

application for asylum pursuant to this Convention; 
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(e) Residence permit means: any authorization issued by the authorities of a Member 

State authorizing an alien to stay in its territory, with the exception of visas and 

"stay permits" issued during examination of an application for a residence permit or 

for asylum; 

(f) Entry visa means: authorization or decision by a Member State to enable an alien to 

enter its territory, subject to the other entry conditions being fulfilled; 

(g) Transit visa means: authorization or decision by a Member State to enable an alien to 

transit through its territory or pass through the transit zone of a port or airport, 

subject to the other transit conditions being fulfilled. 

2. The nature of the visa shall be assessed in the light of the definitions set out in 

paragraph 1, points (f) and (g). 

ARTICLE 2 

The Member States reaffirm their obligations under the Geneva Convention, as amended 

by the New York Protocol, with no geographic restriction of the scope of these 

instruments, and their commitment to co-operating with the services of the United Nations 

High Commissioner for Refugees in applying these instruments. 

ARTICLE 3 

1. Member States undertake to examine the application of any alien who applies at the 

border or in their territory to any one of them for asylum. 

2. That application shall be examined by a single Member State, which shall be 

determined in accordance with the criteria defined in this Convention. The criteria set out 

in Articles 4 to 8 shall apply in the order in which they appear. 
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3. That application shall be examined by that State in accordance with its national laws 

and its international obligations. 

4. Each Member State shall have the right to examine an application for asylum submitted 

to it by an alien, even if such examination is not its responsibility under the criteria defined 

in this Convention, provided that the applicant for asylum agrees thereto. 

The Member State responsible under the above criteria is then relieved of its obligations, 

which are transferred to the Member State which expressed the wish to examine the 

application. The latter State shall inform the Member State responsible under the said 

criteria if the application has been referred to it. 

5. Any Member State shall retain the right, pursuant to its national laws, to send an 

applicant for asylum to a third State, in compliance with the provisions of the Geneva 

Convention, as amended by the New York Protocol. 

6. The process of determining the Member State responsible for examining the application 

for asylum under this Convention shall start as soon as an application for asylum is first 

lodged with a Member State. 

7. An applicant for asylum who is present in another Member State and lodges an 

application for asylum there after withdrawing his or her application during the process of 

determining the State responsible shall be taken back, under the conditions laid down in 

Article 13, by the Member State with which that application for asylum was lodged, with 

a view to completing the process of determining the State responsible for examining the 

application for asylum. 

This obligation shall cease to apply if the applicant for asylum has since left the territory 

of the Member States for a period of at least three months or has obtained from a Member 

State a residence permit valid for more than three months. 
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ARTICLE 4 

Where the applicant for asylum has a member of his family who has been recognized as 

having refugee status within the meaning of the Geneva Convention, as amended by the 

New York Protocol, in a Member State and is legally resident there, that State shall be - ·" 
responsible for examining the application, provided that the persons concerned so desire. 

The family member in question may not be other than the spouse of the applicant for 

asylum or his or her unmarried child who is a minor of under eighteen years, or his or her 

father or mother where the applicant for asylum is himself or herself an unmarried child 

who· is a minor of under eighteen years. 

ARTICLE 5 

1. Where the applicant for asylum is in possession of a valid residence permit, the 

Member State which issued the permit shall be responsible for examining the application 

for asylum. 

2. Where the applicant for asylum is in possession of a valid visa, the Member State 

which issued the visa shall be responsible for examining the application for asylum, except 

in the following situations: 

(a) if the visa was issued on the written authorization of another Member State, that 

State shall be responsible for examining the application for asylum. Where a 

Member State first consults the central authority of another Member State, inter alia 

for security reasons, the agreement of the latter shall not constitute written 

authorization within the meaning of this provision. 

· (b) where the applicant for asylum is in possession of a transit visa and lodges his 

application in another Member State in which he is not subject to a visa requirement, 

that State shall be responsible for examining the application for asylum . 

• 
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(c) where the applicant for asylum is in possession of a transit visa and lodges his 

application in the State which issued him or her with the visa and which has 

received written confirmation from the diplomatic or consular authorities of the 

Member State of destination that the alien for whom the visa requirement was 

waived fulfilled the conditions for entry into that State, the latter shall be responsible 

for examining the application for asylum. 

3. Where the applicant for asylum is in possession of more than one valid residence 

permit or visa issued by different Member States, the responsibility for examining the 

application for asylum shall be assu_med by the Member States in the following order: 

(a) the State which issued the residence permit conferring the right to the longest period 

of residency or, where the periods of validity of all the permits are identical, the 

State which issued the residence permit having the latest expiry date; 

(b) the State which issued the visa having the latest expiry date where the various visas 

are of the same type; 

{c) where visas are of different kinds, the State which issued the visa having the longest 

period of validity, or where the periods of validity are identical, the State which 

issued the visa having the latest expiry date. This provision shall not apply where 

the applicant is in possession of one or more transit visas, issued on presentation of 

an entry visa for another Member State, In that case, that Member State shall be 

responsible. 

4. Where the applicant for asylum is in possession only of one or more residence permits 

which have expired less than two years previously or one or more visas which have 

expired less than six months previously and enabled him or her actually to enter the 

territory of a Member State, the provisions of paragraphs 1, 2 and 3 of this Article shall 

apply for such time as the alien has not left the territory of the Member States. 
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Where the applicant for asylum is in possession of one or more residence permits which 

have expired more than two years previously or one or more visas which have expired 

more than six months previously and enabled him or her to enter the territory of a 

Member State and where an alien has not left Community territory, the Member State in 

which the application is lodged shall be responsible. 

ARTICLE 6 

When it can be proved that an applicant for asylum has irregularly crossed the border into 

a Member State by land, sea or air, having come from a non-member State of the 

European Communities, the Member State thus entered shall be responsible for examining 

the application for asylum. 

That State shall cease to be responsible, however, if it is proved that the applicant has 

been living in the Member State where the application for asylum was made at least six 

months before making his application for asylum. In that case it is the latter 

Member State which is responsible for examining the application for asylum. 

ARTICLE 7 

1. The responsibility for examining an application for asylum shall be incumbent upon the 

Member State responsible for controlling the entry of the alien into the territory of the 

Member States, except where, after legally entering a Member State in which the need for 

him or her to have a visa is waived, the alien lodges his or her application for asylum in 

another Member State in which the need for him or her to have a visa for entry into the 

territory is also waived. In this case, the latter State shall be responsible for examining 

the application for asylum. 

2. Pending the entry into force of an agreement between Member States on 

arrangements for crossing external borders, the Member State which authorizes transit 

without a visa through the transit zone of its airports shall not be regarded as responsible 

for control on entry, in respect of travellers who do not leave the transit zone. 
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3. Where the application for asylum is made in transit in an airport of a Member State, 

that State shall be responsible for examination. 

ARTICLE 8 

Where no Member State responsible for examining the application for asylum can be 

designated on the basis of the other criteria listed in this Convention, the first Member 

State with which the application for asylum is lodged shall be responsible for examining it. 

ARTICLE 9 

Any Member State, even when it is not responsible under the criteria laid out in this 

Convention may, for humanitarian reasons based in particular on family or cultural 

grounds, examine an application for asylum at the request of another Member State, 

provided that the applicant so desires. 

If a Member State thus approached accedes to the request, responsibility for examining 

the application shall be transferred to it. 

ARTICLE 10 

1. The Member State responsible for examining an application for asylum according to 

the criteria set out in this Convention shall be obliged to: 

(a) Take charge under the conditions laid down in Article 11 of an applicant who has 

lodged an application for asylum in a different Member State. 

(b) Complete the examination of the application for asylum. 
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(c) Re-admit or take back under the conditions laid down in Article 13 an applicant 

whose application is under examination and who is irregularly in another Member 

State. 

(d) Take back, under the conditions laid down in Article 13, an applicant who has 

withdrawn the application under examination and lodged an application in another 

Member State. 

(e) Take back, under the conditions laid down in Article 13, an alien whose application it 

has rejected and who is illegally in another Member State. 

2. If a Member State issues to the applicant a residence permit valid for more than three 

months, the obligations specified in paragraph 1, points (a) to (e) shall be transferred to 

that Member State. 

3. The obligations specified in paragraph 1, points (a) to (d) shall cease to apply if the 

alien concerned has left the territory of the Member States for a period of at least three 

months. 

4. The obligations specified in paragraph 1, points (d) and (e) shall cease to apply if the 

State responsible for examining the application for asylum, following the withdrawal or 

rejection of the application, takes and enforces the necessary measures for the alien to 

return to his country of origin or to another country which he may lawfully enter. 

ARTICLE 11 

1. If a Member State with which an application for asylum has been lodged considers that 

another Member State is responsible for examining the application, it may, as quickly as 

possible and in any case within the six months following the date on which the application 

was lodged, call upon the other Member State to take charge of the applicant. 
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If the request that charge be taken is not made within the six-month time limit, 

responsibility for examining the application for asylum shall rest with the State in which 

the application was lodged. 

2. The request that charge be taken shall contain indications enabling the authorities of 

that other State to ascertain whether it is responsible on the basis of the criteria laid down 

in this Convention. 

3. The State responsible in accordance with those criteria shall be determined on the 

basis of the situation obtaining when the applicant for asylum first lodged his application 

with a Member State. 

4. The Member State shall pronounce judgment on the request within three months of 

receipt of the claim. Failure to act within that period shall be tantamount to accepting the 

claim. 

5. Transfer of the applicant for asylum from the Member State where the application was 

lodged to the Member State responsible must take place not later than one month after 

acceptance of the request to take charge or one month after the conclusion of any 

proceedings initiated by the alien challenging the transfer decision if the proceedings are 

suspensory. 

6. Measures taken under Article 18 may subsequently determine the details of the 

process by which applicants shall be taken in charge. 

ARTICLE 12 

Where an application for asylum is lodged with the competent authorities of a Member 

State by an applicant who is in the territory of another Member State, the determination 

of the Member State responsible for examining the application for asylum shall be made 

by the Member State in whose territory the applicant is. The latter Member State shall be 

informed without delay by the Member State which received the application and shall 

then, for the purpose of applying this Convention, be regarded as the Member State with 

which the application for asylum was lodged. 
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ARTICLE 13 

1. An applicant for asylum shall be taken back in the cases provided for in Article 3(7) 

and in Article 1 0 as follows: 

- .~ 

(a} the request for the applicant to be taken back must provide indications enabling the 

State with which the request is lodged to ascertain that it is responsible in 

accordance with Article 3(7} and with Article 1 0; 

(b) the State called upon to take back the applicant shall give an answer to the request 

within eight days of the matter being referred to it. Should it acknowledge 

responsibility, it shall then take back the applicant for asylum as quickly as possible 

and at the latest one month after it agrees to do so. 

2. Measures taken under Article 18 may at a later date set out the details of the 

procedure for taking the applicant back. 

ARTICLE 14 

1. Member States shall conduct mutual exchanges with regard to: 

- national legislative or regulatory measures or practices applicable in the field of asylum; 

- statistical data on monthly arrivals of applicants for asylum, and their breakdown by 

nationality. Such information shall be forwarded quarterly through the General 

Secretariat of the Council of the European Communities, which shall see that it is 

circulated to the Member States and the Commission of the European Communities and 

to the United Nations High Commissioner for Refugees. 
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2, The Member States may conduct mutual exchanges with regard to: 

general information on new trends in applications for asylum; 

- general information on the situation in the countries of origin or of provenance of 

applicants for asylum. 

3. Jf the Member State providing the information referred to in paragraph 2 wants it to be 

kept confidential, the other Member States shall comply with this wish. 

ARTICLE 15 

1. Each Member State shall communicate to any Member State that so requests such 

information on individual cases as is necessary for: 

- determining the Member State which is responsible for examining the application for 

asylum; 

- examining the application for asylum; 

- implementing any obligation arising under this Convention. 

2. This information may only cover: 

- personal details of the applicant, and, where appropriate, the members of his family 

(full name - where appropriate, former name -, nicknames or pseudonyms, nationality -

present and former -, date and place of birth); 

- identity and travel papers (referenceso validity, date of issue, issuing authority, place of 

issue, etc.); 
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other information necessary for establishing the identity of the applicant; 

- places of residence and routes travelled; 

- residence permits or visas issued by a Member State; 

- the place where the application was lodged; 

- the date any previous application for asylum was lodged, the date the present 
. -· ' 

application was lodged, the stage reached in the proceedings and the decision taken, if 

any. 

3. Furthermore, one Member State may request another Member State to let it know on 

what grounds the applicant for asylum bases his or her application and, where applicable, 

the grounds for any decisions taken concerning the applicant. It is for the Member State 

from which the information is requested to decide whether or not to impart it. In any 

event, communication of the information requested shall be subject to the approval of the 

applicant for asylum. 

4. This exchange of information shall be effected at the request of a Member State and 

may only take place between authorities the designation of which by each Member State 

has been communicated to the Committee provided for under Article 18. 

5. The information exchanged may only be used for the purposes set out in paragraph 1 . 

In each Member State such information may only be communicated to the authorities and 

courts and tribunals entrusted with: 

- determining the Member State which is responsible for examining the application for 

asylum; 

- examining the application for asylum; 

- implementing any obligation arising under this Convention. 
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6. The Member State that forwards the informatic;>n shall ensure that it is accurate and 

up-to-date. 

If it appears that this Member State has supplied information which is inaccurate or which 

should not have been forwarded, the recipient Member States shall be immediately 

informed thereof. They shall be obliged to correct such information or to have it erased. 

7. An applicant for asylum shall have the right to receive, on request, the information 

exchanged concerning him or her, for such time as it remains available. 

If he or she establishes that such information is inaccurate or should not have been 

forwarded, he or she shall have the right to have it corrected or erased. This right shall be 

exercised in accordance with the conditions laid down in paragraph 6. 

8. In each Member State concerned, the forwarding and receipt of exchanged information 

shall be recorded. 

9. Such information shall be kept for a period not exceeding that necessary for the ends 

for which it was exchanged. The need to keep it shall be examined at the appropriate 

moment by the Member State concerned. 

10. In any event, the information thus communicated shall enjoy at least the same 

protection as is given to similar information in the Member State which receives it. 

11. If data are not processed automatically but are handled in some other form, every 

Member State shall take the appropriate measures to ensure compliance with this Article 

by means of effective controls. If a Member State has a monitoring body of the type 

mentioned in paragraph 12, it may assign the control task to it. 

12. If one or more Member States wish to computerize all or part of the information 

mentioned in paragraphs 2 and 3, such computerization is only possible if the countries 

concerned have adopted laws applicable to such processing which implement the 

principles of the Strasbourg Convention of 28 February 1981 for the Protection of 

Individuals with regard to Automatic Processing of Personal Data and if they have 

entrusted an appropriate national body with the independent monitoring of the processing 

and use of data forwarded pursuant to this Convention. 
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ARTICLE 16 

1. Any Member State may submit to the Committee referred to in Article 18 proposals for 

revision of this Convention in order to eliminate difficulties in the application thereof. 

2. If it proves necessary to revise or amend this Convention pursuant to the achievement 

of the objectives set out in Article Sa of the Treaty establishing the European Economic 

Community, such achievement being linked in particular to the establishment of a 

harmonized asylum and a common visa policy, the Member State holding the Presidency 

of the Council of the European Communities shall organize a meeting of the Committee 

referred to in Article 1S. 

3. Any revision of this Convention or amendment hereto shall be adopted by the 

Committee referred to in Article 1S. They shall enter into force in accordance with the 

provisions of Article 22. 

ARTICLE 17 

1. If a Member State experiences major difficulties as a result of a substantial change in 

the circumstances obtaining on conclusion of this Convention, the State in question may 

bring the matter before the Committee referred to in Article 18 so that the latter may put 

to the Member States measures to deal with the situation or adopt such revisions or 

amendments to this Convention as appear necessary, which shall enter into force as 

provided for in Article 16(3). 

2. If, after six months, the situation mentioned in paragraph 1 still obtains, the 

Committee, acting in accordance with Article 18(2), may authorize the Member State 

affected by that change to suspend temporarily the application of the provisions of this 

Convention, without such suspension being allowed to impede the achievement of the 

objectives mentioned in Article Sa of the Treaty establishing the European Economic 

Community or contravene other international obligations of the Member States. 
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3. During the period of suspension, the Committee shall continue its discussions with a 

view to revising the provisions of this Convention, unless it has already reached an 

agreement. 

ARTICLE 18 

1. A Committee shall be set up comprising one representative of the Government of each 

Member State. 

The Committee shall be chaired by the Member State holding the Presidency of the 

Council of the European Communities. 

The Commission of the European Communities may participate in the discussions of the 

Committee and the working parties referred to in paragraph 4. 

2. The Committee shall examine, at the request of one or more Member States, any 

question of a general nature concerning the application or interpretation of this 

Convention. 

The Committee shall determine the measures referred to in Article 11 (6) and Article 13(2) 

and shall give the authorization referred to in Article 17(2). 

The Committee shall adopt decisions revising or amending the Convention pursuant to 

Articles 1 6 and 1 7. 

3. The Committee shall take its decisions unanimously, except where it is acting pursuant 

to Article 17(2), in which case it shall take its decisions by a majority of two-thirds of the 

votes of its members. 

4. The Committee shall determine its rules of procedure and may set up working parties. 

The Secretariat of the Committee and of the working parties shall be provided by the 

General Secretariat of the Council of the European Communities. 
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ARTICLE 19 

As regards the Kingdom of Denmark, the provisions of this Convention shall not apply to 

the Faroe Islands nor to Greenland unless a declaration to the contrary is made by the 

Kingdom of Denmark. Such a declaration may be made at any time by a communication - •' 

to the Government of Ireland, which shall inform the Governments of the other Member 

States thereof. 

As regards the French Republic, the provisions of this Convention shall apply only to the 

European territory of the French Republic. 

As regards the Kingdom of the Netherlands, the provisions of this Convention shall apply 

only to the territory of the Kingdom of the Netherlands in Europe. 

As regards the United Kingdom, the provisions of this Convention shall apply only to the 

United Kingdom of Great Britain and Northern Ireland. They shall not apply to the 

European territories for whose external relations the United Kingdom is responsible unless 

a declaration to the contrary is made by the United Kingdom. Such a declaration may be 

made at any time by a communication to the Government of Ireland, which shall inform 

the Governments of the other Member States thereof. 

ARTICLE 20 

This Convention shall not be the subject of any reservations. 

ARTICLE 21 

1. This Convention shall be open for the accession of any State which becomes a 

member of the European Communities. The instruments of accession will be deposited 

with the Government of Ireland. 

4464/1/95 ews/LG/mmk EN 
27 



-I.A-

2. It shall enter into force in respect of any State which accedes thereto on the first day 

of the third month following the deposit of its instrument of accession. 

ARTICLE 22 

1. This Convention shall be subject to ratification, acceptance or approval. The 

instruments of ratification, acceptance or approval shall be deposited with the 

Government of Ireland. 

2. The Government of Ireland shall notify the Governments of the other Member States of 

the deposit of the instruments of ratification, acceptance or approval. 

3. This Convention shall enter into force on the first day of the third month following the 

deposit of the instrument of ratification, acceptance or approval by the last signatory 

State to take this step. 

The State with which the instruments of ratification, acceptance or approval are deposited 

shall notify the Member States of the date of entry into force of this Convention. 
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EN F£ DE LO CUAl, loa p1en1potcnciario& abajo ~ir~antes &uscr~~tr. 
cl preacn\e Con~en1o. 

1JL 8tKR.tF1t1.St HtR.AF h&,. undcr'tt~l\cc1c bc.f.utcSmc;t..1gc.de 
unc1crakrcve\ dcnnc konvcn\ion. 

2U UR~UHD DtSS[N habtn die ~n\er:e~c~fttteft 8tvo11mi~htig\en i~re 
Un\erschrtften unter diesc$ Vbcrctnlom~in g~sct:t. 

I£ nli1DrH 10H AHDltPO. c~ Kc~uel n~~pctovo~o' untypcvGv ~nv 
napov"c ou~Sc.on. 

lN UliN[SS ~HEREOF, the u~dc~si;~cd 'lcn1~otentiar1es have 
hcrtui\\O set their hand,. 

[N FOI DC OUOl, 1es p1inipotcn~iairts so~ssi;ncs o~t appose lt~rs 
sipr.aturts &u bas ~~ 1a ~Tcscr.te cc~~cl\tior.. 

OA FHlANU SlN, chu1r n~ l'n~hu~nachtai;h thics-sini\he a 1&=~ 
1c1s an ~Coinbhinsiun sto. 

lN FIOt nJ tH[, i plcnipctcn:iari sot10S(rittt hanno apptS\C ,, 
lcro firme ~n calcc 411a ~resent~ coftvtn:ione. 

1CU SLlJKt ~~A~VAU de Cftdc~gt!ekcn~t gcvo1~achtig~cn dc:e 
ovcrctnkcmst htbben cndtrttkcn~. 

[H rt OD our DS ~leni~otenci,rios ~~aixc-assina~os ·~user&: as 
suas •ssina\uras no final da prcsen\t C~nvcn,io. 
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H[CHO en Dublfn el Qu1nce de Junto de •11 novec1tn\os novtn\a, en 
un ejcmplar ~ntco, en lenguas ale~ana, inglesa. danesa, espaAola, 
frances&, gr1ega, trlandesa, 1\aliana, nterlandeaa 1 porluiutsa, 
dando fe as1mtsmo los textos redactados·tn cada una de dtchas 
lenguaa depositados en los archtvos del 'obterno de Jrlanda que 
transmttir& una copta certtficada conforat a cada uno de los 
Estados mtembros. 

U0f(RD1CE1 1 Dublin, den ftfttende 2unt ntttcn hundrtdt og 
halvfems t 4\ eksemplar p' dansk, engelsk, fransk, grast, trsk, 
1\alitnsk, nedtrlandsk, portugtstsk, spansk og tysk, hvtlke 
teks\er har sammt trldtghed og deponeres 1 arttvernt hos lrlands 
regertng, so~ sender en betrRf\et kop1 ttl·hver af de andre 
tl\ldl IIIUI\1\tr. 

CtSCKEHEH zu Dublin a• fDnfzehnten ~un1 neunzehnhundtrtneunztg. 
1n e1ner Urschr1ft 1n dlnischer, deutscher, engltacher, 
franz6stscher, grtechtacher, trtscher, ttaltentscher, 
ntcdtrllndtscher, portug1es1schtr und spantscher Sprache, wobti 
jeder Vort1aut g1e1cheraaasen verb1nd11ch tat; sit wtrd 1• Archtv 
der Regterung von Jrland htnterlegt, dte den Dbrigen 
Kttgltedstaaten Jewt11a tine btglaubigtt Abschrift Dber•ttte\t, 

trJHE o~o bouB~lvo o~LC ltKa ntv~c louvlou xl~\A cvvLac6oLa 
cvcv~v~a. oc tva ~6vo av~l~uno o~nv ayy~,~~. ya~~'~n. ycp~avL~n. 
lavl&~, c~~~v'&~, LP~~viL~n. \On~vLK~. ,~.~,&~. o~~aviLKn aaL 
nop~oya~L&~ v~~ooo. 1a &cL~cvo o~LC y~woocc ou~tc cLval ctloou 
oulcvt\&6 ~a\ elva\ co~o~clcL~tvo o~o opxcL~ ~~c cultpv~o~c ~~c 
lp)..av&Lac 11 onoLa eo ILal\84acL cnL&upu.,tvo av~lVPOCIO o.c a68c 
ap4<toc ~t~oc. 

DOH~ at Dublin thta fifteenth day of Junt tn the year one 
thousa"d nfnt hundred and ninttJ, in a single original, in the 
Danish, Du~ch, tngliah, French. Ctr~an, Crttk, Irish, Italian, 
Portuguese and Spanish languages, the teats dra~n up tn each of 
these languages being tQU&lly au\htn\tc and being deposited tn 
\ht archives of the Covtrnment or Ireland which shall transmit a 
certified copr to each of the other Member States. 

FAIT & Dublin, lt Quinzt juin mil neuf cent Quatre•vingt•dix, en 
un eaemplaire untqut, en languts allemande, anglaist, danotse, 
espagnole, fran~aise, grecQut, trlandatse, 1talienne, 
n4erlanda1st t\ portugatse, les textcs ftablis dans chacune de 
CIS langue& faisant 4ga1t~ent foi tt 4tant dfpOSfl danS ltl 
archives du gouverne~ent d•lrlandt ~ui trans~tttra unt cepit 
cert1f1fe confor~• l chacun des autrea Etats,mtmbrts. 

ARNA OHtAHAHH i mBa11t Atha Cliath ar an gcu1g1u 1' d•ag de 
Hheitheamh I& bhliain milt nao1 gcfad n6cha, 1 scribhinn bhunaidh 
amhi1n sa 8h4arla, 11 Danmhairgis, sa Fhra1nc1s, sa Ghatilve. 11 

Chearm,inis, sa Chri1gis, san Jod&il1s, san 011a1nnts, sa 
Phortaing4i11a agus sa Sp,1nn1s agus comhudarls av na tfacsanna 
ngach ceann de na \tangacha sin; dfanfar tad a thaisctadh t 
gcartlann Rtaltas na hEireann agus cut~f~dh an Rialtas sin c61p 
dhti~hn1tht chu1g ;ach ceann de na lalll\,1\ tilto 

FA1TO a Ou~\1no, addi'Qu\ndtc' tiugfto •il,tnovtctntonovanta. 1n 
es•mp1are untco. nt1le ltn;ue dane&to franctse, greca~ int,tlt, 
trland•a•, 1\a,tsna, o1and•••~ portoghese, spatnola t ttdtsca. 11 
cut tea\~ in ctaacuna dt QUt&tt \tngue fa ugualmen\t ftdt ed 6 
deposi\a\o neg11 archtvt d~l Govtrno d'lrlanda che provvedtr1 a 
ri•etterne copia cert1ftcata conforftt a ciaacuno deR11 a1tr1 
Stat.i 11e~brl. 

CEOAAN te Dub,in, dt vijfttendt Suni ntgtn\itnhonderd ~tgtn\ig, 
1 ft i • ft. I a Ill' 1 I & r 1 ft f4 I D t I ft I I , d t 0 U 1 t I I • d I £ ft 111 I I • d I S P I I ft I t • 
dt Frsnst. de Crttkst, de lerst, dt lta11aanse, de Hedtrlandse •• 
de Portuotst taal, ztjnde de ttksttn 1n elk van dtZt ta1tn 
oel1,kt11jk authtn\iek en ntdergeltgd in htt arch\tf van dt 
Resertng van Jerland, dte een voor ttns1uidtnd oe~aar11erkt 
afschr1ft daarvan toezendt atn allt overtge Ltd•StaLtne 

FEJTO tm DublinQ em qutnzt dt Junho d~ •'l novtctn\oa • noventa • 
• \num un1CD 1Xtllp1&r 1 ftll 11n;U&I &ltlll, dtn&ll&rQUtlle tiP&fthOlao 

f rIft C I I I, t r t 9 I ~ \ n g 1 II I, 1 r 1 In d t I I.e 1 t & 1 tIn I , .n t I r 1 aft dIS I I 
portu;uesa, .fazendo f4 qualquer dos textos. Que serio depos\tados 
nos arQu1voi d~ Coverno da Jrland&, QUI ~nv1ar6 u~a c6pia 
au\tnticada & cad& Ull 

doa outros Estados•lltmbros. 
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B. DECLARATIONS IN THE MINUTES OF THE CONFERENCE OF IMMIGRATION 

MINISTERS OF THE MEMBER STATES OF THE EUROPEAN COMMUNITIES 

(Dublin, 15 June 1990) 

The Ministers took note of the text in the Draft Convention determining the State 

responsible for examining applications for asylum lodged in one of the Member 

States of the European Communities. 

The Ministers noted: 

- that eleven Member States were in a position to sign the Convention; 

- a statement by the Danish Minister to the effect that his country was unable to 

sign the Convention for the tin1e being, and that he intended to continue in his 

attempts to ensure that Denmark would also be in a position to sign the 

Convention. 

The Ministers of the eleven other Member States decided, therefore, to proceed with 

the signing of the Convention, on the understanding that if Denmark had not signed 

the Convention by 7 December 1990 the majority would then sign a convention to 

which the countries concerned would be the contracting parties. 

The Ministers agreed to enter the following declarations in the Conference minutes: 

1. The parties hereby declare that in order to ensure that applicants for asylum are 

given adequate guarantees they will keep open the option of extending the 

cooperation provided for in this Convention to other States by allowing them to 

subscribe, by means of appropriate instruments, to commitments identical to 

those laid down in this Convention. 
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2. The Member States take the view that it is not necessary to supplement 

Article 15(6) of the Convention by providing that only data which have been applied 

for in a permitted manner and in good faith may be communicated because they 

consider this goes without saying and that therefore no provisions to cover the point 

are needed. 

3. The Member States agree to submit an annual report to the Committee on the 

checks they carry out on the appropriate use of the information referred to in 

Article 15. 

4. The Member States note that other possibilities provided for under international law 

are not excluded should it prove impossible to reach an agreement with regard to the 

revision of the Convention pursuant to the provisions of Article 17 (2). 

5. The Member States consider that where this Convention is suspended at the 

initiative of one of them, in accordance with Article 17, the Convention shall 

continue to apply as between the other Member States. 

6. The Member States consider that the draft Convention on the crossing of the 

external borders of the Member States of the European Communities is closely linked 

to other instruments necessary for the realization of Article Sa of the Treaty 

establishing the European Economic Community, and, in particular, to the 

Convention determining the State responsible for examining applications for asylum 

lodged in one of the Member States of the European Communities. The Member 

States underline the need to intensify the work on the abovementioned draft with a 

view to finishing work before the end of 1990. The entry into force of the 

Convention on the crossing of the external borders of Member States should be 

brought about as soon as possible after the Convention on asylum comes into force. 
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7. The Federal Republic of Germany declares that the German Democratic Republic is 

not a foreign country in relation to the Federal Republic of Germany. 

With reference to the Declaration by the Government of the Federal Republic of 

Germany on ·the definition of the expression "German national" annexed to the 
-·" 

Treaty establishing the European Economic Community of 25 March 1957, the 

Federal Republic of Germany would point out that this Convention is not applicable 

to Germans within the meaning of the abovementioned Declaration. 

8. The Netherlands is acting on the principle that, as this is a matter concerning all 

twelve countries, the approval procedure will not commence in the capitals until 

Denmark has also signed the Convention. In any event, the Netherlands will not 

start this procedure until Denmark has signed. 

9. The Netherlands declares that, as regards the definition of the concept of 

"application for asylum", the use of the term "seeks from a Member State 

protection" means that the person involved is an alien who, when submitting an 

application for asylum, claims refugee status and in that capacity requests 

permission to stay in the Member State in question. 

10. The Kingdom of Spain declares that if, in accordance with the provisions of 

Article 19 of the Convention, the United Kingdom should decide to extend the 

applicability of the Convention to Gibraltar, such application will be without prejudice 

to the position of Spain in the dispute with the United Kingdom concerning 

sovereignty over the isthmus. 

The original of these minutes, as signed by the Conference President and Secretary, will 

be deposited, along with the Convention, with the Irish Government. 

-A copy of these minutes will be sent to the signatory States. 
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c. STANDARD FORM FOR DETERMINING THE STATE RESPONSIBLE 

FOR EXAMINING AN APPLICATION FOR ASYLUM 

Photo 

File number 

Personal Qarticulars of aQQiicant 

Surname (*) 
Maiden name 

Forename(s) 

Does the applicant use/has 
he/she used other names? 0 Yes 0 No 

What are/were they? 

Date of birth 

Place of birth 
District/region 
Country 

Nationality (-ies) 
(indicate all) 
(a) current 
(b) previous 
(c) none/stateless 

Sex 0 Male 0 Female 

Name of father 

Name of mother 

Marital status 
0 Single 0 Married 0 Widowed 0 Divorced 

Address 
current 

- in country of origin 

Language(s) of origin 111 o " a • o • a o • o 1:1 • a ~ eo • 111 • • o o • • o :1 :) • • • • o Q o • o • • o • • • o 111 Q • Ql o • 

(*) In block capitals 
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Personal particulars of family members 

13o Spouse : Surname(*), maiden name, forename(s), sex, date of birth, place of birth, place of 
residence (If the spouse is seeking asylum, a separate form should be completed) 
............................................................... 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

14o Children: Surname(*), forename(s), sex, date of birth, place of birth, place of residence 
(indicate all children; a separate form should be completed for children over 16 years of age 
if asylum is sought) 
(a) •• o • o o •• o •• o •••••••••••••••••••••••••• o o •••••••••• o •••••• 0 0 • 

(b) ••••••••••••••••••••••••••••••• 0 •••••••••••••••••••••••••••• 

(c) •••• o ••••••••••••• o ••••••••••••••••••••••••••••••••••••••••• 

(d) •••••••••••••••••••••••••••••••••••••••••• 0 ••••••••••••••••• 

(e) •••••••••••••••••••••••••••••• o ••••••• o •• o •• o o • o •••••••• o 0 •• 

15o Place and date of the application for asylum in the country of residence 

Previous asylum procedures 

160 Has the asylum applicant ever 
previously applied for asylum or 
recognition of refugee status in 
the country of residence or in 
another country? 

When and where? 

Was any decision taken on the 
application? 

When was the decision taken? 

Identity papers 

17. National passport 
Number 
Issued on 
By 
Valid until 

1 So Document replacing passport 
Number 
Issued on 
By 
Valid until 

19. Other document 
Number 
Issued on 
By 
Valid until 

20. In the absence of documents: 
(specify whether they may have 
contained a valid visa or residence 
permit and, if so, indicate the 
issuing authority and date of issue 
as well as the period of validity) 

4464/1/95 

0 Yes 0 No 

0 No 0 Not known 0 Yes, refused 

0 Yes 0 No 

0 Yes 0 No 

0 Yes 0 No 

0 Departed 0 Lost 0 Stolen 
without 
documents 
(When, where? ••• 0 ••••• 0 • o 0 ••• o ••• o •••• o o o o ••• 

• • • 0 • 0 • 0 0 • • • • 0 0 • 0 • • ~ • 0 0 • • • • • 0 0 0 • 0 • • 0 0 • • 0 • 0 • } 

0 Other reasons 
(Which? o o. o •••• o o. o o o o. o o o 0 o o o. o o •• o o o •••••.• 

0 ••• 0 0. 0. 0 ••••••• 0 •• 0. 0. 0 0 ••• 0. 0 0 0 0 •• 0. 0 0. 0 ) 
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Residence documents/visas 

21. Does the asylum applicant 
possess a residence 
document/visa for the country of 
residence? 

Type 
Issued on 
By 
Valid until 

22. Does the asylum applicant 
possess a residence 
document/visa for another 
EU Member State? 

Which State? 

Type 

Issued on 
By 
Valid until 

23. Does the asylum applicant 
possess a residence 
document/visa for a non-member 
country? 

Which country? 

Type 

Issued on 
By 
Valid until 

Travel route 

24. Country in which the journey was 
begun 
{country of origin or of 
provenance) 

- Route followed from country 
where journey was begun to 
point of entry into country in 
which asylum is requested 

- Dates and times of travel 

- Crossed border on 

= At the authorized 
crossing point, or 

Avoided border controls 
(entered illegally) 
at 

Means of transport 
used 

4464/1/95 

0 Yes 
0 Residence permit 
0 Transit visa 

0 No 
0 Entry visa 

................................................ 
•••••••••••••••••• to ••••••••••••••••••• 0 •• 0 ••• 0 •• 

0 Yes 

0 Residence permit 
0 Transit visa 

0 Yes 

0 Residence permit 
0 Transit visa 

0 No 

0 Entry visa 

0 No 

0 Entry visa 

0 Public transport (what form? ••.•••.•.•.•....••.... 
0 Own vehicle 
0 Other means (how? , •.••••. , , •.•... , ...• , •...•. 
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25. Did the asylum applicant enter via 
another European Union Member 
State? 

Which was the first 
EU Member State 
entered? 

Crossed border at 
authorized crossing 
point, or 

Avoided border controls 
at 

When? 

Residence in another EU Member State 

26. Residence in another EU Member 
State or States after leaving 
country in which journey was 
begun (country of 
origin/provenance) 

In which State or 
States? 
From- to 
Place/exact address 

Residence was 
Period of validity of 
residence permit 
Purpose of residence 

Residence in third countries 
(non-members of EU) 

27. Residence in third country or 
countries after leaving country in 
which journey was begun (country 
of origin/provenance) 

In which third country 
or countries? 
From- to 
Place/exact address 

Residence was 

Period of validity of 
residence permit 

Purpose of residence 

4464/1/95 

0 No 
0 Yes 
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................................................ 

................................................ 

0 No 
0 Yes 

0 Authorized 

0 No 
0 Yes 

0 Hotel/boarding house 
0 Camp 

0 Unauthorized 

0 Private accommodation 
0 Other 

(Where? .......•....•.....••...••...•.. · • · • · • · ·) 

0 Authorized 

ews/LG/mmk 
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Was the asylum 
applicant in danger of 
being 
expelled/removed? 
To which country? 

Why? 

Reasons for continuing 
journey 

Particulars of family members living in 
EU Member States or in third countries 

28. (a) Is any member of the family 
recognized in a Member State 
or in a third country as having 
refugee status and as being 
legally resident there? 

- Name of family member 

- State 

- Address in that State 

(b} Do any of those concerned 
object to the examination of 
the application for asylum in 
that Member State or third 
country? 

4464/1/95 
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0 Yes 0 No 

................................................ 

................................................ 

0 Yes 

0 Yes 
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D. GENERAL GUIDELINES FOR IMPLEMENTATION OF THE CONVENTION 
DETERMINING THE STATE RESPONSIBLE FOR EXAMINING APPLICATIONS FOR 
ASYLUM LODGED IN ONE OF THE MEMBER STATES OF THE EUROPEAN 
COMMUNITIES 
(lisbon, 11 and 12 June 1992) - .~ 

(a) lodging an application for asylum 

An application for asylum is regarded as having been lodged from the moment the 
authorities of the Member State concerned have something in writing to that 
effect: either a form submitted by the applicant or an official statement drawn up 
by the authorities. 

In the event of a non-written application, the period between the statement of 
intent and the drawing up of the official statement must be as short as possible. 

(b) Reaction to a request that charge be taken of an applicant (Article 11 (4)) 

Any response to a request that charge be taken of an applicant with a view to 
staying the effect of the provision concerning the three-month deadline laid down 
in Article 11 (4) must take the form of a written communication. 

(c) Exceeding the eight-day period (Article 1 3(1 )(b)) 

1. Article 13( 1 )(b) of the Convention makes it very clear that Member States 
are obliged to respond to the application to take back the applicant within 
eight days of its submission. 

2. In exceptional cases Member States may, within this eight-day period, give a 
provisional reply indicating the period within which they will give their final 
reply. The latter period must be as short as possible and may not in any 
circumstances exceed a period of one month from the date on which the 
provisional reply was sent. 
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3. If the Member State fails to react: 

within the eight-day period mentioned in paragraph 1, 

- within the one-month period mentioned in paragraph 2, 

it will be considered to have agreed to take back the applicant for asylum. 

(d) Measures to expel an alien (Article 1 0(4)) 

The Member State responsible for examining the application must provide proof 
that the alien has actually been expelled from the territory of the Twelve. These 
are therefore concrete acts of expulsion, involving an obligation relating to the 
result rather than the intention, which in effect means that in such cases the 
Member State must provide written proof. 

(e) Departure from the territory of the Member States (second subparagraph of 
Article 3(7)) 

Where the applicant for asylum himself produces proof that he has left the 
territory of the Member States for more than three months, the second Member 
State may examine the veracity of that information, if necessary by contacting 
the third country in which the applicant claims to have been living during that 
time. 

In other cases the Member State in which the initial application was lodged has to 
provide proof, in particular of the date of departure and the destination of the 
applicant for asylum. In the context of co-operation between Member States, the 
Member State in which the second application was lodged is best able to give the 
date on which the applicant for asylum returned to that State. 
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(f) Exceptions where the applicant for asylum is in possession of a visa (Article 5(2)) 

Article 5(2) provides for three separate cases where the responsibility of a Member 
State for examining the application for asylum ceases even if the applicant for 
asylum is in possession of a valid visa issued by that State. 

The first exception (subparagraph (a)) concerns a visa issued on the authorization of 
another Member State; as a general rule, exceptional cases should be proved by the 
Member States which invoked them. 

The second exception (subparagraph (b)) arises from a situation in which an 
application is lodged in a State in which the applicant is not subject to a visa 
requirement; there will be no need to seek proof since the problem is not relevant. 

The third exception (subparagraph (c)) refers to the case of an applicant for asylum 
who is in possession of a transit visa issued on the written authorization of the 
diplomatic or consular authorities of the Member State of final destination; the 
question of burden of proof is irrelevant here since there is prior written confirmation 
that the transit visa was issued. 

(g) Determination of Member State responsibility in the event of an applicant possessing 
several residence permits or visas (Article 5(3)(c)) 

In the event of an applicant possessing several residence permits or visas issued by 
different Member States (in particular in the case of Article 5(3)(c)), proof for the 
purposes of determining the Member State responsible does not arise in that the 
relevant information appears in the entry document produced by the applicant for 
asylum. 
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(h) Determining the periods of time and actual entry into a State 
(first and second subparagraphs of Article 5(4)) 

As regards the determination of the periods of time, the date of expiry of residence 
permits or visas is calculated from the date on which the application for asylum is 
lodged. 

In addition, checking the expiry date of residence permits and visas is not necessary 
if such information appears on the applicant for asylum's papers. 

As regards proof that the individual has actually entered a Member State, the 
following situations should be distinguished: 

- if an applicant for asylum has actually entered a Member State, proof can be 
provided through information supplied by the Member State in which the 
application for asylum was lodged; 

- if an applicant for asylum has not left the territory of the Member States, the 
Member State which issued the expired residence permit or visa has to provide 
the information required; 

- if an applicant for asylum himself supplies the information that he has left the 
territory of the Member States, the second Member State in which an application 
was lodged will check the truth of the statements. 

These rules apply in respect of actual entry in both subparagraphs of paragraph 4. 

(i) Irregular crossing of the border into a Member State (Article 6) 

Proof that an applicant for asylum has irregularly crossed the border into a Member 
State (Article 6( 1 )) must be examined after the list of means of proof has been 
drawn up. 
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Proof of a 1\Jlember State ceasing to be responsible when the applicant for asylum 
lodges his application in the Member State where he has lived for six months 
(second paragraph of Article 6) must be supplied in the first instance by the Member 
State invoking this exception in a spirit of collaboration between the two Member 
States concerned. 

If the applicant for asylum claims that he has lived in a Member State for more than 
six months, it is for that Member State to check the truth of those statements. The 
initial information to the other Member State concerned will in any case have to 
include statements made by the applicant for asylum which may be used 
subsequently as counter-indications. 

(j) Formal rules for approval by the applicant for asylum 

Approval must be given in writing. 

As a general rule an applicant must give his approval when the Member State 
claiming responsibility for examining the application submitted a request for 
exchange of information. 

The applicant for asylum must in any case know to what information he is giving his 
agreement. 

The approval concerns the reasons given by the applicant for asylum and, where 
applicable, the reasons for the decision taken with regard to the applicant. 

(k) Notification procedures 

The system of exchange of information must also include data on notification 
procedures. Accordingly, notification must be given: 

- as quickly as possible in writing; 
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- using the technical means available; 

- to the Member States claiming responsibility for examining an application for 
asylum. 

Such notification, which will avoid the possibility of two procedures being initiated 
simultaneously in two Member States, applies in respect of Article 3(4) and 
Article 12. 

Where implementation of a decision determining responsibility is suspended, such 
suspension is notified so that the Member States are kept fully informed. It is very 
useful for the Member State where the application was lodged to be informed that 
an applicant for asylum is not being transferred pending a decision in his case by the 
second Member State. 

4464/1/95 ews/LG/mmk EN 
44 



-I.E-

E. MEANS OF PROOF IN THE FRAMEWORK OF THE DUBLIN CONVENTION 

I. Principles regarding the collection of evidence 

The way in which examples of proof are used to determine the State responsible 
for examining an asylum application is fundamental to the implementation of the 
Dublin Convention. 

Responsibility for processing an asylum application should in principle be 
determined on the basis of as few requirements of proof as possible. 

If establishment of proof carried excessive requirements, the procedure for 
determining responsibility would ultimately take longer than examination of the 
actual application for asylum. In that case, the Convention would fail totally to 
have the desired effect and would even contradict one of its objectives since the 
delays would create a new category of "refugees in orbit", asylum-seekers whose 
applications would not be examined until the procedure laid down under the 
Dublin Convention had been completed. 

l:)nder too rigid a system of proof the Member States would not accept 
responsibility and the Convention would be applied only in rare instances, while 
those Member States with more extensive national registers would be penalized 
since their responsibility could be proved more easily. 

A Member State should also be prepared to assume responsibility on the basis of 
indicative evidence for examining an asylum application once it emerges from an 
overall examination of the asylum applicant's situation that, in all probability, 
responsibility lies with the Member State in question. 

The Member States should jointly consider in a spirit of genuine co-operation on 
the basis of all the evidence available to them, including statements made by the 
asylum-seeker, whether the responsibility of one Member State can be 
consistently established. 
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Lists A and 8 are drawn up on the basis of those considerations. 

II. General considerations regarding lists A and B 

It was considered necessary to draw up two lists of means of proof: probative 
evidence as in list A and indicative evidence as in list 8 {see Annex). 

The first (list A) sets out the means of probative evidence. These as in list A 
conclusively prove responsibility under the Dublin Convention, save where 
rebutted by evidence to the contrary {e.g. showing documents not to be genuine). 

The second {list B) is not exhaustive and contains means of proof consisting of 
indicative elements to be used within the framework of the Dublin Convention. 
These are means of proof having indicative value. Indicative evidence as in list B 
may be sufficient to determine responsibility, depending on the weighing-up of 
evidence in a particular case. It is by nature rebuttable. 

These lists may be revised in the light of experience. 

It seems useful to indicate that the weight of proof of these elements may vary 
according to the circumstances of each individual case. Items will be classified as 
probative evidence or indicative evidence according to the point to be proved. For 
instance, a fingerprint may provide probative evidence of an asylum-seeker's 
presence in a Member State, yet form only indicative evidence as to whether the 
asylum-seeker entered the Community at a particular external frontier. 

This distinction made it necessary to draw up two separate lists of probative 
evidence (list A) and indicative evidence (list 8) for each point to be proved under 
the Dublin Convention; thus, annexed hereto is a breakdown of means of proof 
according to the point to be proved. 
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By the same token, the degree of probative force of official documents is not 
always th.e same from one Member State to another. The same document can be 
drawn up for different purposes or by different authorities, depending on the 
Member State concerned. 

(a) List A 

The probative evidence in list A provides conclusive proof of a Member 
State's responsibility for examining an asylum application, save where 
rebutted by evidence to the contrary (e.g. showing a document to be 
forged). 

For this purpose, Member States will provide examples of the various types 
of administrative documents, on the basis of a version of list A. Specimens 
of the various documents will be reproduced in the joint handbook for the 
application of the Dublin Convention. This will make for greater efficiency 
and help the authorities to identify any false documents produced by 
asylum-seekers. Some of the items of proof in list A constitute the best 
possible instruments to be used for the application of Articles 4, 5(1 ), 5(2), 
5(3) and 5(4) of the Dublin Convention. 

(b) List B 

4464/1/95 

List B contains indicative evidence the probative value of which in 
determining responsibility for examining an asylum application will be 
weighed up on a case-by-case basis. 

These indications could be very useful in practice. They could not, however, 
irrespective of their number, constitute items of proof of the kind laid down 
in list A, in order to determine the responsibility of a Member State. 
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While not proof, such items could nonetheless determine towards which 
Mernber State the search for the State responsible within the meaning of the 
Convention might justifiably be directed. 

The Member State in question would consult its various records to 
determine whether its responsibility was involved. 

Where more than one Member State is responsible, the Member State which 
first received an application for asylum will ascertain which had the greater 
rasponsibility under the Dublin Convention, in accordance with the principle 
f8irl down in Article 3(2) whereby criteria for responsibility apply in the order 
ifl which they appear. 

This approach would prevent asylum-seekers being passed successively 
from one State to another, complicating procedures and creating delay. 

In particular, where an asylum-seeker passes through several Member States 
before submitting an application in the last onei the State applied to must 
not simply assume that responsibility lies with the State through which the 
applicant last passed, 

Where there are specific reasons to believe that more than one State may be 
responsible, it is for the State in which the application was submitted to 
attempt to ascertain which of the States in question is required to examine 
the asylum application, having regard to the order of criteria for determining 
responsibility laid down in the Dublin Convention. 
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ANNEX to the Annex 
LIST A 

A. MEANS OF PROOF 

I. Process of determining the State responsible for examining an application for 
asylum 

-·" 

1. Legal residence in a Member State of a family member recognized as having 
refugee status (Article 4) 

Probative evidence 

- written confirmation of the information by the other Member State; 

- extracts from registers; 

- residence permits issued to the individual with refugee status; 

- evidence that the persons are related, if available; 

- consent of the persons concerned. 

2. Valid residence permits (Article 5(1) and (3)) or residence permits which 
expired less than 2 years previously [and date of entry into force] (Article 
5(4)) 

Probative evidence 

- residence permit; 

- extracts from the register of aliens or similar registers; 

- reports/confirmation of information by the Member State which issued 
the residence permit. 

3. Valid visas (Article 5(2) and (3}) and visas which expired less than 6 months 
previously [and date of entry into force] (Article 5(4)) 

Probative evidence 

- visa issued (valid or expired, as appropriate); 

- extracts from the register of aliens or similar registers; 

- reports/confirmation by the Member State which issued the visa. 
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Illegal entry (first paragraph of Article 6) and legal entry at an external frontier 
(Article 7 ( 1 ) ) 

Probative evidence 

- entry stamp in a forged or falsified passport; 

- exit stamp from a country bordering on a Member State, bearing in mind the 
itinerary taken by the asylum-seeker and the date the frontier was crossed; 

- tickets conclusively establishing entry at an external frontier; 

- entry stamp or similar endorsement in passport. 

5. Departure from the territory of the Member States (Article 3(7)) 

Probative evidence 

- exit stamp; 

- extracts from third-country registers (substantiating residence); 

- tickets conclusively establishing entry at an external frontier; 

- report/confirmation by the Member State from which the asylum-seeker left 
the territory of the Member States; 

- stamp of third country bordering on a Member State, bearing in mind the 
itinerary taken by the asylum-seeker and the date the frontier was crossed. 

6. Residence in the Member State of application for at least six months prior to 
application (Article 6(2)) 

Probative evidence 

Official evidence showing, in accordance with national rules, that the alien was 
resident in the Member State for at least six months before submitting an 
application. 

7. Time of application for asylum (Article 8) 

Probative evidence 

- form submitted by the asylum-seeker; 

- official report drawn up by the authorities; 
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- fingerprints taken in connection with an asylum application; 

- extracts from relevant registers and files; 

- written report by the authorities attesting that an application has been made. 

II. Obligation on the Member State responsible for examining the application for 
asylum to re-admit or take back the asylum seeker 

1. Procedure where an application for asylum is under examination or was 
lodged previously (Article 1 0(1 )(c), (d) and (e)) 

Probative evidence 

- form completed by the asylum-seeker; 

- official report drawn up by the authorities; 

- fingerprints taken in connection with an asylum application; 

- extracts from relevant registers and files; 

- written report by the authorities attesting that an application has been 
made. . 

2. Departure from the territory of the Member States (Article 1 0(3)) 

Probative evidence 

- exit stamp; 

- extracts from third-country registers (substantiating residence); 

- exit stamp from a third country bordering on a Member State, bearing in 
mind the atinerary taken by the asylum-seeker and the date on which the 
frontier was crossed; 

- written proof from the authorities that the alien has actually been 
expelled. 

3. Expulsion from the territory of the Member States (Article 1 0(4)) 

Probative evidence 

- written proof from the authorities that the alien has actually been 
expelled; 

- exit stamp; 

- confirmation of the information regarding expulsion by the third country. 
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LIST B 

B. INDICATIVE EVIDENCE 

I. Process of determining the State responsible for examining an application for 
asylum 

1. Legal residence in a Member State of a family member recognized as 
having refugee status (Article 4) 

Indicative evidence ,,, 

- information from the asylum applicant; 

- reports/confirmation of information by international organizations, such 
as UNHCR. 

2. Valid residence permits {Article 5( 1) and (3)) or residence permits which 
expired less than 2 years previously [and date of entry into force] 
(Article 5(4)) 

Indicative evidence 

- declaration by the asylum applicant; 

- reports/confirmation of information by international organizations, such 
as UNHCR; 

- reports/confirmation of information by the Member State which did not 
issue the residence permit; 

- reports/confirmation of information by family members, travelling 
companions, etc. 

3. Valid visas (Article 5(2) and (3)) and visas which expired less than 
6 months previously [and date of entry into force] (Article 5(4)) 

Indicative evidence 

- declaration by the asylum applicant; 

- reports/confirmation of information by international organizations, such 
as UNHCR; 

- reports/confirmation of information by the Member State which did not 
issue the residence permit; 

- reports/confirmation of information by family members, travelling 
companions, etc. 

( 1) This indicative evidence must always be followed by an item of probative evidence as 
defined in list A. 
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Illegal entry (first paragraph of Article 6) and legal entry at an external 
frontier (Article 7 ( 1 ) ) 

Indicative evidence 

- declarations by the asylum applicant; 

- reports/confirmation of information by international organizations, such 
as UNHCR; 

- reports/confirmation of information by another Member State or a third 
country; 

- reports/confirmation of information by family members, travelling 
companions, etc.; 

- fingerprints, except in cases where the authorities decided to take 
fingerprints when the alien crossed the external frontier. 
In such cases, they constitute probative evidence as defined in list A; 

- tickets; 

- hotel bills; 

- entry cards for public or private institutions in the Member States; 

- appointment cards for doctors, dentists, etc.; 

- information showing that the asylum applicant has used the services of 
a courier or a travel agency; 

- etc. 

5. Departure from the territory of the Member States (Article 3(7)) 

Indicative evidence 

- declarations by the asylum applicant; 

- reports/confirmation of information by international organizations, such 
as UNHCR; 

- reports/confirmation of information by another Member State; 

- re Article 3(7) and Article 1 0(3): exit stamp where the asylum 
applicant concerned has left the territory of the Member States for a 
period of at least 3 months; 
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- reports/confirmation of information by family members, travelling 
companions, etc.; 

- fingerprints, except in cases where the authorities decided to take 
fingerprints when the alien crossed the external frontier. 
In such cases, they constitute probative evidence as defined in list A; 

- tickets; 

- hotel bills; 

- appointment cards for doctors, dentists, etc.; 

- information showing that the asylum applicant has used the services of 
a courier or a travel agency; 

- etc. 

6. Residence in the Member State of application for at least 6 months prior 
to application (second paragraph of Article 6) 

Indicative evidence 

- declarations by the asylum applicant; 

- reports/confirmation of information by international organizations, such 
as UNHCR; 

- reports/confirmation of information by family members, travelling 
companions, etc.; 

- declaration issued to permitted aliens; 

- fingerprints, except in cases where the authorities decided to take 
fingerprints when the alien crossed the external frontier. 
In such cases, they constitute probative evidence as defined in list A; 

- tickets; 

- hotel bills; 

- appointment cards for doctors, dentists6 etc.; 

- information showing that the asylum applicant has used the services of 
a courier or a travel agency; 

- etc. 
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7. Time of application for asylum {Article 8) 

Indicative evidence 

- declarations by the asylum applicant; 

- reports/confirmation of information by international organizations, such 
· as UNHCR; - ... 

- reports/9onfirmation of information by family members, travelling 
compamons, etc.; 

reports/confirmation by another Member State. 

II. Obligation on the Member State responsible for examining the application for 
asylum to re-admit or take back the asylum seeker 

4464/1/95 

1. Procedure where an application for asylum is under examination or was 
lodged previously {Article 1 0{ 1 )(c), {d) and {e)) 

Indicative evidence 

- declarations by the asylum applicant; 

- reports/confirmation of information by international organizations, such 
as UNHCR; 

- reports/confirmation of information by another Member State. 

2. Departure from the territory of the Member States {Article 1 0{3)) 

Indicative evidence 

- declarations by the asylum applicant; 

- reports/confirmation of information by international organizations, such 
as UNHCR; 

- reports/confirmation of information by another Member State; 

- exit stamp where the asylum applicant concerned has left the territory 
of the Member States for a period of at least three months; 

- reports/confirmation of information by family members, travelling 
companions, etc.; 

- fingerprints, except in cases where the authorities decided to take 
fingerprints when the alien crossed the external frontier. 
In such cases, they constitute probative evidence as defined in list A; 
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- tickets; 

- hot~l bills; 

- appointment cards for doctors, dentists, etc.; 

- information showing that the asylum applicant has used the services of a 
courier or a travel agency; 

- etc. 

3. Expulsion from the territory of the Member States (Article 1 0{4)) 

Indicative evidence 

4464/1/95 

- declarations by the asylum applicant; 

- reports/confirmation of information by international organizations, such as 
UNHCR; 

- exit stamp where the asylum applicant concerned has left the territory of the 
Member States for a penod of at least three months; 

- reports/confirmation of information by family members, travelling 
companions, etc.; 

- fingerprints, except in cases where the authorities decided to take 
fingerprints when the alien crossed the external frontier. 
In such cases, they constitute probative evidence as defined in list A; 

- tickets; 

- hotel bills; 

- appointment cards for doctors, dentists, etc.; 

- information showing that the asylum applicant has used the services of a 
courier or a travel agency; 

- etc. 
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F. CALCULATION OF PERIODS OF TIME IN THE FRAMEWORK OF THE DUBLIN 
CONVENTION 

When determining the periods referred to in the Convention, Saturdays, Sundays and 
public holidays should be included in the calculations. 

With particular reference to the periods mentioned in ArtiCle 11 (4) and Article 13(1 )(b): 

- the period is to begin on the day following receipt of the application; 

- the final day of the period is the deadline for sending the reply. 
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G. Plow chart on distribution of responsibility under Articles 4.5, 

6 and 7 of the Dublin Convention (1) 

Point l: 

Point 2: 

Point 3: 

Point 5: 

Point 6: 

FAM!LY MEMBER 
Article 4 

RESIDENCE PERMIT 
Article 5 

ENTRY VISA (#l) 
Article 5 

Point 4: 

TRANSIT VISA 
Article 5 

Point 4: 

DEMONSTRABLE 
ILLEGAL ENTRY 

Articles 6 and 7 

• • Reply either "yes" or "no•; 

ENTRY VISA (#2) 
Article 5 

ENTRY VISA (#2) 
Article 5 

ICJI • Cross-reference to another page of flow chart; 

. ' 

(l) Flow chart given purely for indicative purposeso . 
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ooint 1 
IIFAHIL"/ MEMBER II 

~ 

recognized as a refugee and 
legally resident in Member State 

~ 

I 
~ 

no 
~ 

yes 
I • 

- I.G. -

do those concerned 
want applicant 
to come? 

I ... 
I 
~ 

no 

I 

• yes 
I • family member is 

spouse of asylum 
applicant or an 
unmarried child under 18 

• ... 
I 
~ 

no 
I • 

yes-----~ 

~ 

asylum applicant himself is 
unmarried and under 18, and 
the family member is the 
mother or father 

I • 
•· yes--~ 
• 

rr=======t=====================t~~----~n~ 
SEE FOLLO~NG PAGE UNDER 

RESIDENCE PERMIT 
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point 2 II RESIDENCE PERMITII 

~ 

STATE WHICH 
ISSUED THE 
RESIDENCE PERMIT 
IS RESPONSIBLE 
(Article 5 (1)) 

•· yes+----------

' ~ 

no, no 
residence permit 

Valid residence 
yermit? t . 

I 
~ 

~ •• 
~ 

no 
+ 

has asylum applicant left 
EC territory since 
residence per.mit was 
issued? 

• 

I • yes no 
+ t 

various I 
residence t 
permits~•----------~•• 

t ' 

yes no 

I t 
yes ' yes ' residence permit 

expired less than 
<2 years 

t I 
2 years lreviously 

.. 

.. 
,------no 

STATE IN 
WHICH ASYLUM 
APPLICATION 
WAS LODGED IS 
RESPONSIBLE 
(Artc. 5 (4)) 

>2 years .. 
no 

I 
STATE WHICH 
ISSUED RESIDENCE 
PERMIT WITH 
LONGEST PERIOD 
OF VALIDITY IS 
RESPONSIBLE 
(Art .. 5(3) (a)) 

• with the same 
period of 
validity 

• ·• I • yes 
I 

STATE Y."HICH 
ISSUED 
RESIDENCE 
PERMIT WITH 
LATEST EXPIRY 
DATE IS 
RESPONSIBLE 

+ 

SEE FOLLOWING PAGE UNDER 
ENTRY VISA 11 

(Art • 5 ( 3 ) (a) ) 
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point 3 

1'-1 E=NT=R=Y =V=IS=A=#=l.::::;'lll 

t 

·•· I 

• ~ 

- I.G. -

several 
,.--.-.visas 

I 
• SEE FOLLOWING 
8 • yes....._. PAGE UNDER 
I_ ... ENTRY VISA #2 

" no 
I • no, no yes entry visa issued after written 

authorization by another 
Member State (*) 

·entry visa I 
' valid entry 

visa 
I 
~ 

•.. •yes-----4 
( 

I 
• 

~ 

no • • yes no 

"' 

I 
' has asylum applicant 

left EC territory 
since entry visa 
was issued? 

' 
yes visa expired 

I less than 6 
months previously? 

• • t 

I 
•• ..yes 
I SEE UNDER 

TRANSIT VISA ~ 

no >6 

STATE IN WHICH 
ASYLUM APPLICATION 
WAS LODGED IS 
RESPONSIBLE 
(Art. 5 (4)) 

I 
"' 

<:6 months 

months 

STATE OF 
DESTINATION 
IS 
RESPONSIBLE 
(Art. 5(2) (a)) 

' 
STATE WHICH ISSUED 
ENTRY VISA IS . 
RESPONSIBLE 
(Art. 5 (2) 
introductory part) 

(*) Where a Member State first consults the central authority of 
another Member State, inter alia for security reasons, the 
agreement of the latter shall not constitute written 
authorization with~.ll the meaning of this provision (second 
senteBte of Articl~ 5(2) (a)). 
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point 4 

II ENTRY VISA #211 

~only entry? have one or more transit 
t visas been issued on 
~ presentation of an entry 
•· •no~--------~~isa for another Member State? 

YL I 
I 
~ 

no 
I 
~ 

' ••• 

visas of 
the same 
type 

I 
' ~~------yes~4--------~~·••l . ~ . 

I 
~ 

no 
~ 

no 
~ 

visas with 
same period 
of validity 

I 
~ ••• I 

' yes 

' 
STATE WHICH ISSUED 
VISA WITH LONGEST 
PERIOD OF VALIDITY 
IS RESPONSIBLE 

STATE WHICH ISSUED 
VISA WITH LATEST 
EXPIRY DATE IS 
RESPONSIBLE 

(Art .. 5 (3) (c)) (Art 0 s ( 3 ) (c) ) 

STATE WHICH ISSUED VISA 
WITH LATEST EXPIRY DATE 
IS RESPONSIBLE 

STATE WHICH ISSUED 
ENTRY VISA IS 
RESPONSIBLE 

(Art. 5(3)(b)) (Art. s (3) (c)) 
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noint 5 

[I TRANSIT VISA II· 
I 
" •·~·--~•yes------~valid I transi~ visa? 

·no ' ---no ,. 

I • yes 
I 
' several 

- I.G. -

request lodged in State 
in which transit visa~ 
was issued f 

State in which 
asylum request 
was lodged does 

' ._--no' ·• 

not re~ire visa? 

' yes 

" •· •nn----
1 • yes 

• transit visas? 
has the asylum ' l 

" applicant left 
EC territory 
since visa was 
issued? 

8 • •n + • yes 

' . --~----, 
yes no 

I , 
visa expired 
less than 
6 months 
previously 

I 
•· ..,yes 

~ 

<6 months 

' no 
>6 months:-----

FOLLOWING PAGE FOR: 
LEGAL AND ILLEGAL ENTRY 
INTO EC TERRITORY 
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written ' 
• confirmation or 

STATE IN WdiCH 
ASYLUM REQUEST 
WAS LODGED IS 
RESPONSIBLE 
(Art . 5 ( 2 ) (b) ) 

SEE PREVIOUS PAGE 

authorization of 
compliance· with 
entry requirements 
of State of 
destination 

•• 
t 

FOR ANALOGOUS 
APPLICATION UNDER: • yes ' no 
ENTRY VISA #2 

STATE IN WHICH 
ASYLUM 
APPLICATION WAS 
LODGED IS 
RESPONSIBLE 
(Art. 5(4)) 

STATE OF 
DESTINATION IS ~ 

RESPONSIBLE 
(Art. s ( 2) (c) ) 
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point 6 

DEMONSTRABLE ILLEGAL 
ENTRY INTO EC TERRITORY 

~ 

- I.G. -

STATE OF FIRST ENTRY 
IS RESPONSIBLE 
(Article 7(1)) 

' no 

' ~· I 
is entry restricted • 
to transit area of yes 
airport and is no 
transit visa required? 

t 
yes 

asylum t 
••~·--~•no, LEGAL ENTRY--------------~ 
~ 

application----~.-
lodged in State • 
of first entry · I yes 
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H. CONCLUSIONS ON THE TRANSFER OF ASYLUM APPLICANTS UNDER THE 
PROVISIONS OF THE DUBLIN CONVENTION 
(london, 30 November and 1 December 1992) ,,, 

Introduction 

1. Articles 3(7), 4, 5, 6, 7 and 8 set down the circumstances in which responsibility for 
examining an asylum application made in one Member State (hereinafter described as 
the "first" Member State) shall be assumed by another Member State (hereinafter· 
described as the "second" Member State). 

2. Article 1 0(1 )(a), (c), (d) and (e), Article 11 {5) and Article 13(1 )(b) set down 
obligations and timescales regarding the transfer or taking back of the applicant from 
the first to the second Member State. The term "transfer" is used below both for the 
case of taking charge and taking back. 

3. The arrangements for transfer of the applicant are set out below. 

Notification of the applicant 

4. The first Member State will inform the applicant as soon as possible when a request 
is made under the provisions of Articles 11 and 13 to another Member State to take 
charge of or to take back an applicant and of the outcome of this request. Where 
responsibility is transferred to the second Member State, this notification shall inform 
the applicant of his liability for transfer to the second Member State under the 
provisions of Article 11 (5} and Article 13(1 }(b) and subject to any relevant national 
laws and procedures. Where the transfer is to be made as described in 5(a) and (b) 
below, this notification will include information about the time and place to whicJ:l 
the applicant should report on arrival in the second Member State. 

(1) Reservations by the Danish and Netherlands delegations. 

4464/1/95 · ews/LG/mmk EN 
65' 



- I.H - . 

Transfer of the applicant 

5. When it is agreed that the applicant should be transferred to the second Member 
State, the first Member State will be under an obligation to ensure as far as possible 
that the applicant does not evade the transfer. To this effect, the first Member State 
will determine, in the light of the circumstances of each case and in accordance with 
national laws and procedures, how transfer of the applicant should take place. This 
may be either: 

(a) on his .own initiative, with a deadline being set; 

(b) under escort, the applicant to be accompanied by an official of the first 
Member State. 

6. Transfer of the applicant will be considered completed when either the applicant has 
reported to the authorities of the second Member State specified in the notification 
given to him, when the transfer is under 5(a) above; or when he has been received 
by the competent authorities of the second Member State, when transfer is 
under 5 (b) above. 

7. When transfer is under 5(a) above, the seco~d Member State will inform the first as 
soon as possible after the transfer is completed, or where the applicant has failed to 
report within the specified deadline. 

Deadlines for transfer 

8. Articles 11 {5) and 13(1 )(b) provide that transfer and taking back must be concluded 
within one month of the second Member State accepting responsibility for examining 
the asylum application. Member States will make every effort to conform with these 
deadlines where transfer is made under 5(b} above. 
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9. If a transfer .has been arranged under 5{a) above but is not completed because of the 
failure of the applicant to cooperate, the second Member State may begin 
examination of the application on the information available to it on the expiry of the 
deadlines specified in Articles 11 {5) and 13{1 ){b). 

- ·" 
If the application is refused, the second· Member State will remain liable for taking 
back the applicant under the provisions of Article 1 0(1 )(e) unless the provisions of 
Article 1 0(2), (3) or {4) apply. 
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I. LAISSEZ-PASSER FOR TRANSFER OF APPLICANTS 

KINGDOM OF BELGIUM 
MINISTRY OF THE INTERIOR 

DIRECTORATE-GENERAL 
FOR PUBLIC SECURITY 

ALIENS OFFICE 

Reference No (") 

- 1.1 -

LAISSEZ-PASSER 

Issued pursuant to Articles 11 and 13 of the Dublin Convention of 15 June 1990 determining the State responsible for 
examining applications for asylum lodged in one of the Member States of the European Communities. 

Valid only for transfer from ••• 111 to ... 121, with the asylum applicant required to present him/herself at •.. 131 by ••• 141 • 

Issued at 

NAME: 

FORENAMES: 

PLACE AND DATE OF BIRTH: 

NATIONALITY: 

Date of issue: 

PHOTO 

For the Ministry for the Interior: 
SEAL 

The bearer of this laissez-passer has been identified by the authorities ... 151 161 

This document is issued pursuant to Articles 11 and 13 of the Dublin Convention only and cannot under any circumstances 
be regarded as equivalent to a travel document permitting the external frontier to be crossed or to a document proving the 
individuat•s identity. 

(1) Member State from which transferred. 
(2) Member State to which transferred. 
(3) Place at which the asylum applicant has to present him/herself upon arrival in the 

second Member State. 
(4) Deadline by which the asylum applicant has to present him/herself upon arrival in the 

second Member State. 
(5} On the basis of the following travel or identity documents presented to the 

authorities. 
(6) On the basis of a statement by the asylum applicant or of documents other than a travel 

or identity document. · 
C> Reference number to be given by the country from which the transfer takes place. 
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J. DATES OF DEPOSIT OF THE INSTRUMENTS OF RATIFICATION OF THE DUBLIN 
CONVENTION 111 

Belgium 1 0 August 1995 

Germany 21 September 1994 

Denmark 13 June 1991 

Greece 3 February 1992 

Spain 1 0 April 1995 

France 10 May 1994 

Italy 26 February 1993 

Luxembourg 22 July 1993 

Portugal 19 February 1993 

United Kingdom 1 July 1992 

(1) The Dublin Convention will be formally ratified by the Member States once the 
instruments of ratification have been deposited with Ireland. 
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K. DRAFT REPLY TO QUESTIONS PUT BY THE AUSTRIAN DELEGATION 

The Austrian delegation has put several questions on the manner in which the Dublin 

Convention should be interpreted. These questions appear in 5118/95 ASIM 52. 

At its meeting on 14 and 15 March 1995, the Asylum Working Party examined these 

issues for the first time. At the end of an initial exchange of views, the Working Party 

asked the Council General Secretariat to prepare a reply for the Austrian delegation. 

The comments of the Council General Secretariat are given in the Annex. 
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1. Does the Dublin Convention create binding responsibilities or does it simply authorize 

the transfer of responsibilitY for conducting asylum proceedings to another Member 

State in certain circumstances? 

The Member States of the European Union concluded the Dublin Convention on 

15 June 1990. The Convention sets up a mechanism for determining the State 

responsible for examining an application for asylum lodged in one of the Member 

States by means of the application of certain criteria. 

As specified in the preamble, the aim of establishing such a mechanism is the need, in 

pursuit of the objective of a more open area within Europe, to take measures to avoid 

any situations arising in which applicants for asylum are left in doubt for too long as 

regards the likely outcome of their applications, to guarantee all asylum-seekers that 

their applications will be examined by one of the Member States and to ensure that 

applicants for asylum are not referred successively from one Member State to another 

without any of these States acknowledging itself to be competent to examine the 

application for asylum. 

With this in view, Article 3(1) of the Convention states that "Member States 

undertake to examine the application of any alien who applies at the border or in their 

territory to any one of them for asylum" and paragraph 2 of that Article states that 

"That application shall be examined by a single Member State ... in accordance with 

the criteria defined in this Convention". 

In this context, the Dublin Convention requires the Member State designated as 

·responsible under the criteria listed in Article 4 et seq. to take or retake charge of the 

asylum-seeker and to examine his application, at the request of the Member State 

with which that application has been lodged. 

On the other hand, the Dublin Convention does not require a Member State with 

which an asylum application has been lodged but for which it is not responsible to 

apply the provisions of the Convention and to request the Member State responsible 

to take or retake charge of ~he applicant. 
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This is made clear by Article 3(4), which stipulates that "Each Member State shall 

have the right to examine an application for asylum submitted to it by an alien, even if 

such examination is not its responsibility under the criteria defined in this Convention, 

provided that the applicant for asylum agrees thereto". In that case "the Member 

State responsible under the above criteria is then relieved of its obligations, which are 

transferred to the Member State which expressed the wish to examine the application 

( ... ) ". 

In addition, one of the criteria for determining responsibility is that referred to in 

Article 9 of the Convention, which supplements the other criteria laid down in 

Articles 4 to 8. In this case, even where it is not responsible for examining an asylum 

application, any Member State may examine it for humanitarian reasons, at the 

request of another Member State, provided that the applicant so desires. 

Moreover, Articles 10 et seq. establish quite specifically the mechanism for 

implementing the criteria provided for in the Convention. Article 11 must be put in 

this context, insofar as it lays down provisions which, because they deal with the 

transfer of the asylum applicant, implement the criteria defined in Article 4 et seq. of 

the Convention. 

Because of this, the second paragraph of Article 11 ( 1) cannot by itself create a new 

criterion or exception as regards responsibility for examining the application, but 

enables the provisions laid down in Article 9{1) and Article 3{4) to be applied. 

In conclusion, the Dublin Convention establishes criteria for allocating responsibility 

for an asylum application, which become compulsory between the Member States, 

after the entry into force of the Convention, within the framework and under the 

conditions defined therein. The transfer provided for in Article 11 takes place on the 

basis of criteria defined in Article 4 et seq. and the specific situation provided for in 

Article 3(4). Article 11 cannot on its own establish a new criterion for determining 

responsibility. 
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2. Is the asylum-seeker legally entitled under the Dublin Convention to have his asylum 

application dealt with by a particular Member State? 

It is clear from its principles, structure and rules that the Dublin Convention is 

addressed to the Member States. - ·' 

However, imposing certain obligations on the Member States, such as some criteria 

defined in the Convention, may conversely create advantages from which each 

asylum-seeke.r may benefit. 

The question raised by the Austrian delegation refers to the operation of Article 3{4), 

Article 9 and Article 11 ( 1) of the Dublin Convention. It is therefore only in this 

context that the question will be examined. 

As already stated in the initial reply, Articles 9 and 3(4) lay down the factors 

determining the Member State responsible for examining an asylum application. In 

both these cases, Member States are required to obtain the applicant's agreement as 

one of the conditions for the application of those criteria determining responsibility. In 

the absence of such agreement those criteria do not apply. However, those 

provisions do not establish a right for the asylum applicant entitling him to have his 

application examined by a given Member State. On the other hand, they enable him 

to prevent Articles 9 and 3(4) from being applied and thus indirectly to restrict the 

number of criteria applicable, which will be limited to those referred to in Articles 4 

to 8. 

In addition, no provision of the Convention entitles the asylum applicant to have his 

application dealt with by a particular Member State. 

Moreover, Article 11 (1 ), as already stated, is part of the mechanism for implementing 

the criteria under which the Convention applies. It does not therefore create a right 

for the asylum applicant, but lays down guidelines on the action to be taken by 

Member States. 
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In conclusion, an asylum-seeker is not entitled under the Dublin Convention to have 

his asylum application dealt with by a particular Member State. His participation in 

the procedure is restricted to the cases and by the conditions laid down in the Dublin 

Convention. 

3. Which Member State is responsible for conducting the procedure to determine 

responsibility under the Dublin Convention? 

Article 3(6) of the Dublin Convention states that the process of determining the 

Member State responsible starts as soon as an application for asylum is first lodged 

with a Member State. Furthermore, Article 3(7) provides that "An applicant for 

asylum who is present in another Member State and there-lodges an application for 

asylum after withdrawing his or her application during the process of determining the 

State responsible shall be taken back ( ... ) by the Member State with which that 

application for asylum was lodged". In full conformity with that Article, Article 11 {1) 

stipulates that the Member State with which an application for asylum has been 

lodged is to start the examination procedure. 

The only exception to this principle provided for by the Convention is that laid down in 

Article 12 whereby "the determination of the Member State responsible for examining 

the application for asylum shall be made by the Member State on whose territory the 

applicant is" when he lodges his application with another Member State. 

However, these rules cannot be understood as meaning that it is only for the Member 

State where the application is lodged to decide which Member State is responsible for 

examining an application for asylum. 

As was made clear during preparatory discussions and when measures for applying 

the Convention were adopted, Member States are to examine together, in a spirit of 

loyal cooperation with the help of all the resources at their disposal, including 

statements by the asylumaseeker, whether there are logical grounds for allocating 

responsibility to a particular Member State. 
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In the absence of such cooperation, based on principles of mutual trust between the -

Member States and on reducing requirements on the part of administrations as much 

as possible, the procedure for determining responsibility might last longer than the 

examination of the asylum application itself. In that case, the Convention would fail 

to achieve the effect sought and would even compromise one of these objectives 

because delays would give rise to a new category of "refugees in orbit", i.e. 

applicants for asylum whose applications would not be examined as long as the 

procedure provided for by the Dublin Convention remained in being. 

This cooperation between the Member States, which is of prime importance for the 

smooth operation of the Convention, is referred to at several points in the Convention 

and, firstly, in the preamble, where it is laid down that the Member States are 

"determined to cooperate closely ... through various means, including exchanges of 

information". 

It is at the end of this procedure, during which other Member States which may be 

considered responsible for examining the application, that the Member State 

responsible will be determined (see Article 11 (1 )). 

With this in mind, there would not be any reason for laying down a provision on 

recognition of the decision determining responsibility by the Member State declared 

responsible. 

In the event of a general question arising with regard to the application or 

interpretation of the Convention, any Member State may refer such a question to the 

Committee provided for in Article 18, whose task it will be to examine it. 

In conclusion, the process of determining the Member State begins as soon as an 

application for asylum is lodged for the first time with a Member State. Responsibility 

is determined following a procedure of close· cooperation between the Member States 

which may be considered responsible. 
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4. Is the asylum-seeker a party to the procedure to determine the State responsible 

under the Dublin Convention or is this exclusively a procedure between States? 

On the basis of Article 3(1 ), every asylum-seeker is assured that his application will be 

examined by one of the Member States. Refugee status is determined on the basis of 

the criteria under which the national bodies responsible must grant the protection 

provided for by the 1951 Geneva Convention. 

As already stated above, the mechanism of the Dublin Convention states only which 

Member State will be responsible for examining the application. This is therefore a 

procedure which precedes that of the examination of the actual application. 

The Dublin Convention establishes a procedure between Member States to which the 

asylum-seeker cannot be party, in the legal sense of the term, since there does not 

exist any dispute between two separate persons. 

However, the asylum-seeker's point of view is taken into due account during the 

procedure. The Convention provides for the application of criteria which take broad 

account of the higher interests of the asylum-seeker or of any special links he has 

with a particular Member State. That is the case, for example, of Article 4, where the 

Member State concerned looks at the family circumstances of the individual as the 

first criterion for examination. 

In addition, in the application of criteria, it is provided that the asylum-seeker may or 

must, according to circumstances, be involved in the application of certain criteria. 

That is the case of Articles 9 and 3(4). 

4464/1/95 ews/LG/mmk EN 
76 



-I.K -

Finally, Article 11 (5) states that an asylum-seeker is entitled to challenge the transfer 

decision on the basis of rules laid down by national law. It is emphasized that this 

possibility for the applicant to be a party to the autonomous procedure between him 

and a particular Member State can only be made use of after completion o~ the 

procedure for determining the State responsible. 

In conclusion, the asylum-seeker is not a party to the procedure to determine the 

State responsible under the Dublin Convention. He nonetheless has the possibility of 

being involved in the procedure, in the cases referred to in the Convention. 

Conversely, he may be given an opportunity to appeal against a transfer decision, in 

the framework of the rules laid down by the legal system of that Member State. 
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A. REPORT FROM THE MINISTERS RESPONSIBLE FOR IMMIGRATION TO THE 

EUROPEAN COUNCIL MEETING IN MAASTRICHT ON IMMIGRATION AND ASYLUM 

POLICY- EXTRACTS = :~ 

A. SUMMARY, WORK PROGRAMMES AND CONCLUSION 

I. INTRODUCTION 

The Luxembourg European Council, having received proposals from the German 

delegation, requested the Ministers responsible for immigration to submit 

proposals on the harmonization of immigration and asylum policies at its meeting 

in Maastricht. 

This report is in response to those instructions. 

The report addresses the various issues without stating an opinion on the 

institutional framework within which they should be dealt with in the future, as 

these problems will be examined at the Intergovernmental Conference on 

Political Union. 

This issue was nevertheless the subject of an exchange of views during the 

ministerial meeting. Ministers attached great importance to a decision on this 

matter being taken at the European Council in Maastricht. 

In accordance with these instructions, the attention of the Ministers responsible 

for immigration focused on the work to be carried out immediately by way of 

transitional measures and preparation of the policy which will be set in place 

progressively as from the entry into force of the Treaty on Political Union. 
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This report contains a brief outline of the various problems examined and a priority 

work programme for migration policy and asylum policy respectively, followed by 

a more detailed and more comprehensive analytical document (see 8, p. 11). 

II. TOWARDS THE HARMONIZATION OF MIGRATION AND ASYLUM POLICIES 

Over recent years Member States have increasingly felt the need to harmonize 

their migration and asylum policies with regard to third-country nationals. 

The prospect of attaining the objective of Article Sa, in particular in respect of 

freedom of movement for persons, will have consequences for the way in which 

Member States implement their national policies and will make cooperation 

between them even more necessary. 

The initial results of co-operation between Member States - the Dublin Convention 

determining the State responsible for examining applications for asylum and the 

draft Convention between the Member States on the crossing of their external 

frontiers - in themselves call for more thorough harmonization. 

Other phenomena indicate the same path, in particular the substantial 

intensification of migratory pressure now exerted on almost all Member States, 

which they obviously cannot contemplate resolving individually to the detriment of 

their Community partners, and the massive increase in the number of unjustified 

applications for asylum, a method which is u~ed - in most cases in vain - as a 

means of immigration by persons who do not meet the conditions of the Geneva 

Convention. 
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The work programmes annexed to this report have been drawn up pragmatically: 

harmonization has not been regarded as an end in itself but as a means of 

re-orienting policies where such action makes for efficiency and speed of 

intervention. 

As regards immigration, the main topics which would appear to require priority 

treatment are harmonization of admission policies, the development of a common 

approach to the problem of illegal immigration, labour migration policies and the 

situation of third-country nationals residing legally in the Community. 

As regards asylum, in the first place the protection of persons who are victims of 

persecution should be reaffirmed and the Geneva Convention applied. As for the 

tasks to be performed, priority would appear to go to preparing implementation of 

the Dublin Convention and harmonizing the substantive rules of asylum law in 

order to ensure uniform interpretation of the Geneva Convention. Harmonization 

of procedural aspects, on the other hand, seemed less urgent, apart from the fact 

that every effort must be made to shorten asylum application procedures, 

particularly in the case of clearly unjustified applications. Harmonization of 

expulsion policy would also appear to be necessary, as would examination of 

reception conditions for asylum-seekers and permanent updating of knowledge 

regarding the various aspects of this question. 

Ill. WORK PROGRAMME CONCERNING MIGRATION POLICY 

On the basis of the above considerations, it is possible to establish a concrete 

work programme, the broad lines of which are set out below. In general, the 

Ministers responsible for immigration could perform a sort of management and 

monitoring function in respect of the implementation of this entire programme, on 

the understanding that preparation of certain measures may fall within the 

competence of other Ministers. 
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It is important that existing structures should assist Ministers in coordinating 

programme implementation. 

Between now and entry into force of the Treaty on Political Union, the following 

subjects should be dealt with. They are listed in order of priority under each 

heading. If necessary, this work must be continued after that date. 

A. Harmonization of admission policies 

harmonization of policies on admission for purposes such as family reunion 
and formation and admission of students; 

harmonization of policies on admission for other purposes such as 
humanitarian aims and work as an employed or self-employed person; 

harmonization of legal provisions governing persons authorized to reside. 

B. Common approach to the question of illegal immigration 

cooperation on border controls within the framework of the Convention on 
the crossing of external frontiers; 

harmonization of conditions for combating unlawful immigration and illegal 
employment and checks for that purpose both within the territory and at 
borders; 

harmonization of principles on expulsion, including the rights to be 
guaranteed to expelled persons; 

definition of guiding principles on the question of policy regarding third
country nafionals residing unlawfully in Member States; 

cooperation with countries of departure and transit in combating unlawful 
immigration, in particular as regards re-admission. 

C. Policy on the migration of labour 
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harmonization of national policies on admission to employment for third
country nationals taking account of possible labour requirements in 
Member States over the years to come; 

increased mobility of Community nationals, in particular by improving the 
functioning of the SEDOC system. 
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D. Situation of third-country nationals 

examination, within the appropriate fora, of the possibility of granting 
third-country nationals who are long-term residents in a Member State 
certain rights or possibilities, for example concerning access to the labour 

. market, held by Member State nationals once nationals of the twelve 
Member States enjoy the same conditions of freedom of movement and 
access to the labour market. - ·" 

E. Migration policy in the broad meaning of the term 

4464/1/95 

preparation of agreements on re-admission with countries of origin and 
transit of unlawful immigration; 

establishment of an information programme and preparation of training and 
apprenticeship contracts for East European and North African countries in 
particular; 

strengthening of the rapid consultation centre. 

The subjects under A, 8 and D could be dealt with by the Ministers 

responsible for immigration. 

Suitable coordination with other Ministers, such as the Social Affairs, 

Employment and Foreign Affairs Ministers, will be necessary in the case of 

points C and E. 

In addition to the priority subjects referred to earlier, a number of more general 

measures need to be taken, for which action by the Ministers with 

responsibility for immigration would depend on the proceedings of other 

bodies, including European Political Cooperation and Community action 

properly speaking: 

analysis of the causes of immigration pressure; 

removal of the causes of migratory movements by an adjusted policy in 
the field of development aid, trade policy, human rights, food, 
environment and demographics; 
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strengthening of support for accommodating refugees in their countries of 
origin; 

incorporation of the migration aspect into economic, financial and social: 
cooperation. 

IV. WORK PROGRAMME CONCERNING ASYLUM POLICY 

This work programme for harmonization of asylum policies has been drawn up on 

the basis of the objectives laid down by the Luxembourg European Council. The 

subjects r:nentioned below should be dealt with between now and the entry into 

force of the Treaty on Political Union. If necessary this work must be continued 

after that date. Moreover, the work programme may be supplemented 

subsequently in the light of discussions, with the result that the list is not 

exhaustive. 

A. Application and implementation of the Dublin Convention 

1. Determining a common interpretation of the concepts used in the 
Convention; 

2. Exchanges of information; 

3. Implementing mechanisms; 

4. Drawing up a practical manual for application of the criteria in the 
Convention; 

5. Combating asylum applications submitted under a false identity. 

B. Harmonization of substantive asylum law 
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1. Unambiguous conditions for determining that applications for asylum are 
clearly unjustified; 

2. Definition and harmonized application of the principle of first host country; 

3. Common assessment of the situation in countries of origin with a view 
both to admission and expulsion; 

4. Harmonized application of the definition of a refugee as given in Article 1 A 
of the Geneva Convention. 
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C. Harmonization of expulsion policy 

1. Common assessment of the situation in the country of origin; 

2. Determination of various aspects of an expulsion policy. 

D. Setting up a clearing house 

- ·" 
Setting up such a centre at the General Secretariat of the Council: 

1. Written exchanges of information on legislation, policy, case law and 
information concerning countries of origin, together with statistical 
information; 

2. Oral exchanges of information through informal meetings of officials 
responsible for implementing asylum policy. 

E. Legal examination 

Examination of the problem of guaranteeing harmonized application of asylum 
policy. 

F. Conditions for receiving applicants for asylum 

1. Collection of data on current conditions for receiving applicants; 

2. On the basis of that collection of data, study of possible ways of 
approximating these points. 

V. CONCLUSION 

The Ministers responsible for immigration invite the European Council to signify its 

agreement to the above work programmes. If implemented, they could 

considerably increase the effectiveness of Member States' policies in these fields 

in the new and gradually developing context and will constitute a stage - an 

ambitious but realistic stage - along the path to harmonization. 
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ANNEX 

B. DETAILED NOTE 

I. GENERAL INTRODUCTION 

The European Council in luxembourg asked Ministers responsible for immigration to 

submit proposals on immigration and asylum. 

This note defines _a general framework for immigration and asylum policies, as set out in 

sections II and Ill respectively. The two sections provide a concrete work programme and 

establish priorities. 

1. Why harmonization? 

It is specifically when setting priorities regarding the topics to be harmonized in the 

framework of immigration and asylum policy that it is important to formulate a 

number of basic principles for the harmonization process. Harmonization is not an end 

in itself, but stems from a need felt by Member States for a common policy in this 

area. 

The need for harmonization of immigration policy has grown increasingly in recent 

years. Until the mid-'80s, European cooperation in this field had been very limited: 

admittedly, Member States had been cooperating for many years with regard to 

freedom of movement for EC nationals and a coherent system of European law had 

been established. Ho'Never, policy regarding third-country nationals was still 

essentially the subject of national measures. 

Cooperation in other areas became more intensive only after discussions had started 

in an intergovernmental framework (ad hoc Group on Immigration, Ministers 

responsible for immigration), spurred on by the determination to achieve the Internal 

Market by 1 January 1993. In this regard, considerable attention was paid to drafting 

Conventions on the responsibility for examining applications for asylum (Dublin 

Convention) and on the crossing of the Community's external frontiers. 
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Although apparently of only limited scope, the ultimate effect of these Conventions is 

much greater than was perhaps originally expected. For example, the establishment 

of responsibility for examining applications for asylum implicitly presupposes that 

Member States have confidence in each other's asylum policies, as one M:mber State 

consents to an application for asylum lodged with it being processed by another 

Member State in accordance with the latter's national legislation. Harmonization of 

basic asylum policy is therefore merely a logical step towards giving this confidence 

more substance. 

The Convention on the crossing of external frontiers is also an inducement, in many 

respects, to carrying harmonization further. Firstly, it stipulates that foreigners in 

possession of a residence permit for one of the Member States are exempt from visa 

obligations for movement through other Member States. This makes it easier for this 

category of foreigners to stay in other Member States for short periods. By the sam~ 

token, there is an increased danger of such foreigners taking up residence in another 

Member State as employees or self-employed persons. This process may result in a 

certain tension and pressure on national immigration policies. 

Jn addition, the Convention provides for cooperation on expulsion policy: the 

Member States generally assume responsibility for escorting illegal foreigners to EC 

frontiers. However, if one of the Member States subsequently re-admitted the 

foreigner in question on the grounds that it was permissible under its national 

immigration policy, the expulsion would immediately lose its effect and co-operation 

between Member States would be impaired. 

·A similar phenomenon occurs when a foreigner is entered on the common list of 

inadmissible persons: if the foreigner is already entitled to reside legally in one of the 

Member States but poses a threat to public order or national security for one or more 

other Member Statesa he can be entered on the common Jist only if the Member State 

concerned is prepared to withdraw his residence permit. Thus, here again there is a 

certain discrepancy which can be solved only through harmonization. 
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The reverse may also occur: if national immigration policy results in the admission of a 

foreigner notified as an undesirable person, he must consequently be removed from 

the common list. 

The above examples show that the Convention on the crossing of external frontiers 

starts from a situation in which immigration policies have not yet been harmonize·d, 

but that its effect would be considerably improved if these policies were in fact 

harmonized. The two Conventions are therefore an inducement to harmonize policy. 

Beyond that, deeper causes calling for a harmonized immigration policy may be 

instanced. The pressure of immigration on most Member States has ·increased 

significantly in recent years. The conviction that, confronted with these 

developments, a strictly national policy could not provide an adequate response has 

been consistently gaining ground: although differences still exist between 

Member States with regard to the nature and size of migratory movements, major 

similarities may also be observed. 

On that basis, it would appear advisable to define a common answer to the question 

of how this immigration pressure can be accommodated. It is neither judicious nor 

politically desirable to shift migratory movements from one Member State to another: 

the aim is to make the problems manageable for the entire Community. This will 

require instruments which are based on an extended form of cooperation among 

Member States while ensuring that the policy of one Member State does not have 

negative effects on other Member States' policies. 

2. A pragmatic approach to the harmonization process 

In general, the harmonization process will need to be pragmatic in character: 

re-orienting policies where such action improves efficiency and speed of intervention. 
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In some areas, this may lead to the conclusion that harmonization should be rapid and 

deep-going. This is true in the case of material asylum law, for example. In recent 

years, submitting an application for asylum has increasingly become the alternative 

route for migrants who do not meet the requirements of (restrictive) immigration 

policies. The ·immigration pressure referred to above applies by definition to policy - ·" 
aspects that are still flexible to some degree. If admission to the status of employee 

or equivalent becomes in practice extremely limited, foreigners will look for other 

ways. Since submitting an application for asylum indicates that a foreigner considers 

that he has a_well-founded fear of persecution in his country of origin within the 

meaning of Article 1 A of the Geneva Convention, Member States must consider such 

a request carefully. This justified meticulousness in turn results in lengthy processing 

periods and, in conjunction with the growth in the number of asylum-seekers, 

increasingly strong pressure on asylum policy as such. 

The asylum problem has become a matter of urgency for virtually all Member States 

and is a perfect area in which common answers can be found to common challenges. 

While recognizing the need for a procedure based on essential guarantees, 

Member States will have to attempt to reduce procedural abuses in this area. A first 

requirement would be that in all cases the same interpretation is given to the Geneva 

Convention, so that the conditions for recognition of refugee status are the same in all 

Member States. In addition, expulsion policies for rejected asylum-seekers will have 

to be implemented in accordance with the same procedures in all Member States . . , 
Only with regard to the procedural aspect of asylum policy may it be held that 

harmonization is of a less urgent nature, due in particular to the situation of the 

administrative and legal system in the Member States. 

Immigration policies are a more complicated issue as not all areas lend themselves to 

immediate harmonization. Section B will return to this point in greater detail, but it 

will be seen that, even in this areal' some policy elements lend themselves very readily 

to harmonization and that this too is a necessity for a dynamic policyo In the area of 

family reunion and formation, for example, Member Statesi policies can and will have 
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to be harmonized within a relatively short period. The same also holds true for 

policies to combat illegal immigration: by definition, immigration has little concern for 

national borders and will have even less once checks are relaxed and/or abolished. A 

common response to these problems is therefore considered generally desirable. 

3. Basic principles for the level of harmonization 

If the harmonization process were initiated without defining basic principles, 

harmonization might be carried out at the lowest level. Assuming that immigration 

into Member States must remain limited, it is above all the restrictive opinions which 

could dominate. It is clearly true that a European immigration policy is of necessity 

restrictive, with the exception of refugee policy and family reunion and formation 

policies, as well as policies providing for admission on humanitarian grounds. It must, 

however, be borne in mind that the European tradition is based on principles of social 

justice and respect for human rights, as defined in the European Convention on 

Human Rights. 

The social justice aspect is particularly evident in the ways Member States deal with 

foreigners entitled to lawful residence. The basis for this policy is that these persons 

integrate into the society of the particular Member State. This integration process can 

be promoted by a policy regarding legal status which is strongly based on form and 

substance. This issue is all the more topical as a number of Member· States are 

experiencing growing tensions between foreign and native populations. Recent 

xenophobic developments call for vigorous counteraction. On the one hand, this 

means that anti-discrimination policies in Member States must be expanded and 

consolidated. On the other hand, this will intensify the need for thorough integration 

policies and legal-status policies which would remove legal obstacles to integration as 

far as possible where the nationality of a Member State is not required for the pursuit 

of certain activities. 
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Once nationals of the twelve Member States enjoy the same conditions of movement 

and access to employment, the question will arise as to whether the difference made 

between EC nationals and non-EC nationals takes sufficient account of the position o~ 

this group of foreigners who, at national level, have often acquired a legal status 

comparable to that of a Member State's own nationals. As endeavours are made to - ·" 
give greater substance to a Citizen's Europe for EC nationals, these foreigners wiil 

also have to be able to associate with this process: they too will have to be able to 

identify themselves increasingly with Europe. Section II will therefore specifically 

examine the position of foreigners legally resident in Member States of the 

Community. 

The European Convention on Human Rights has for many years provided a legal 

framework which also sets guidelines for certain components of immigration policy. 

This is particularly true of Article 8 thereof, which deals with the protection of family 

life and which the European Commission on Human Rights and the European Court of 

Human Rights interpret as also being decisive for policies on admission for purposes 

of family reunion. 

Article 3 of the Convention sets limits on the possibilities for expelling foreigners. If 

they can expect inhumane or humiliating treatment in their country of origin, 

according to the case law of the Commission and Court in Strasbourg they cannot be 

expelled. 

Other Articles of the Convention (5, 13) can also influence immigration policy in that 

they establish in particular guarantees for the procedures and administrative measures 

to be applied. Finally, Article 14 (non-discrimination) could play an important role 

here, at any rate in relation with other rights listed in the Convention. 

The harmonization process must therefore of necessity fulfil two criteria: first, it must 

promote a dynamic migration policy and, second, it must be strictly in keeping with 

the European traditions of social justice and human rights. This implies the definition 

of a just and balanced immigration policy. That will be no mean task and will certainly 

require much more time and energy. Section B of this memorandum attempts to 

indicate how this process can be started in practice. 
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4. Presentation of the harmonization policy 

The discussio-ns by the Twelve on the free movement of persons attract considerable 

public attention, sometimes of a critical nature. Such criticism is particularly aimed at 

the fact that deliberations are not public. Despite informal contacts made by different 

Presidencies with the European Parliament, the various non-governmental 

organizations and each government's contacts with its national parliament, the 

impression remains that there is insufficient transparency in this area. That view 

ignores the f~ct that, while at international level negotiations are exclusively between 

governments, the results of negotiations are submitted to national parliaments so that 

there can be public and parliamentary discussion. Furthermore, contacts with the 

press are invariably organized whenever a ministerial meeting is held. 

It may be advisable to step up the briefing of the European Parliament, the Twelve's 

national parliaments and those of non-member countries insofar as the measures 

adopted concern them. Consideration should also be given to the manner in which 

contacts with external organizations could be formed in the framework of discussions 

on a uniform European immigration policy and how the results could be presented. 

It is impossible to over-rate the importance which political circles must attach to the 

question of immigration policy in a period of great tension; the more the activities 

undertaken in the harmonization process are favourably perceived by society and the 

political world, the greater will be the chances of success. 
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Ill. ASYLUM POLICY 

A. Outline of a harmonized European asylum policy 

In line with their common humanitarian tradition, the Member States, all of which are 

signatories to the Geneva Convention, have offered and continue to offer a refuge and 

protection to those who have reason to fear persecution for the reasons cited in that 

Convention. 

It is on those humanitarian principles that any action to harmonize asylum law, as 

regards both form and substance, must be based. 

Harmonization of asylum policy is a logical component of the increasing cooperation 

amongst the Twelve on immigration. 

The Member States' signing of the Dublin Convention means that a common asylum 

policy must be defined. 

At the same time, almost all the Member States are confronted with sharp increases 

in applications for asylum. 

By way of illustration: in 1988, 1989 and 1990 the number of applications for asylum 

lodged in the twelve Member States of the European Community was respectively 

156 000, 214 000 and 321 500. 

International cooperation, and in particular harmonization of asylum law, are 

increasingly being regarded as a means of dealing concertedly and effectively with the 

asylum issue. 
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1. Harmonization of formal asylum law v. harmonization of substantive asylum law 

Harmonization of asylum law can be split up into harmonization of the procedures 

involved in examining applications and harmonization of fundamental policy rules. 

Certain matters, such as the principle of "first host country" and the treatment of 

"clearly unjustified applications", involve both procedural and substantive aspects. 

Asylum procedures are strongly influenced by national tradition. It may be noted that, 

beyond the differences in these procedures, there exists an overall equivalence. In 

most Member States the initial decision on an application for asylum is taken by an 

administrative authority. After that stage, however, procedures differ strongly, 

depending on both the type of application for asylum and the system opted for by the 

Member State concerned. In some cases, an initial rejection can be appealed against 

in court, while in others the administrative authority itself can be requested to review 

the earlier decision; a number of Member States rely on independent bodies for part of 

the decision-making process. 

If, in harmonizing asylum law, too much emphasis were put on uniform procedures in 

the Twelve, the harmonization process could become bogged down quite simply 

through the complexity of the issue. This is because the status of administrative 

bodies of varying degrees of independence and the role of national courts in asylum 

procedures are matters which concern fundamental aspects of a State's organization. 

Yet this by no means implies that no attempt should be made to harmonize formal 

asylum law. Agreements would certainly be desirable on a time limit for examining 

applications, on the introduction of a uniform priority procedure for clearly unjustified 

applications, etc. 

In the short term, priority should, however, be given to harmonizing substantive rules. 

Tangible results in this area will in any event guarantee that, irrespective of how the 

procedure is organized in each Member State, the outcome will be the same 

everywhere. 
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(b) Harmonization of substantive asylum law: the context 

Harmonization of substantive asylum law in the Twelve centres on a uniform 

interpretation of the Geneva Convention and the New York Protocol. Here 

Member States' replies to the questionnaire issued by the ad hoc Group on - •" 

Immigration are highly relevant. 

However, before discussing major principles in this area, the Twelve should 

consider what direction to take and what is feasible and what is not. 

On the one hand, substantive asylum law is the subject of many textbooks, which 

deal with it on the basis of theoretical principles. Most States also have 

substantial national case law on the matter. On the other hand, asylum law is a 

daily reality for officials facing a host of individual applications for asylum. Each 

application is different and has to be judged carefully on its own merits. Special 

considerations intervene in each case. The officials concerned build up personal 

experience, judging cases on the basis not only of textbook instructions but also 

and especially of their knowledge of many individual cases. 

Against this background the concept of the harmonization of substantive asylum 

law becomes much more complicated. It is wrong to assume that a set of legal 

rules can be introduced at European level alone so as to form a system capable of 

guiding the whole process of examining applications for asylum. A more or less 

abstract legal framework for assessing applications for asylum is quite 

conceivable, but dealing with them in practice requires more than that. 

It must be realized that the abstract legal concepts present in asylum law usually 

become practicable only after having been amplified by data on the countries of 

origin. If one wishes, in general, to introduce the idea of indicators, i.e. data 

showing whether an application for asylum is justified, it should be possible for 

general indicators to be provided by the general legal framework; however, these 

indicators would still leave the responsible official with too little to go on. In order 

to be relevant in examining applications for asylum, such indicators need to be 

supplemented with information on countries of orj_gin. 
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It must therefore be realized that harmonizing substantive asylum law is not to be 

equated with reaching agreement on a legal structure. Much more important in 

practice appears to be the existence of a consensus on appraisal of the situation 

in the country of origin wherever it is relevant to consideration of the asylum 

application. Over the next few months an inventory could be drawn up of precise 

information requirements in this area. After that, the means best suited to 

meeting these information requirements could be considered. 

However, the fact that uniform rules have been drawn up does not mean they will 

be applied in the same way.· In each individual case, further factors are important 

for the actual assessment. Examples of such factors are the manner in which an 

application for asylum is lodged, how particulars of the escape are recorded and 

the extent to which the asylum-seeker is given an opportunity to supply new or 

adjust previous data. Consequently, uniformity is not effectively achieved even 

where both the legal framework and the country data are streamlined. 

More is needed to attain this goal. In that connection the Ministers of the 

Member States of the European Community responsible for immigration have 

decided to set up a clearing house, whereby in addition to a written form of 

information exchange, provision is made for periodic informal meetings of 

representatives from the executive authorities responsible for dealing with 

individual asylum applications. 

Where certain parts of asylum law have been harmonized, the guarantee that 

asylum policy will be uniformly applied must be examined. In that context the 

question of judicial control will be taken into consideration during the discussions. 

The adoption of a harmonized asylum policy should influence the flow of asylum

seekers in that the chances of be.ing granted refugee status or admission will be 

the same everywhere. In that situation, other factors will influence foreigners to a 

greater extent than at present in choosing a particular country in which to a~ply 

for asylum. One such factor is the treatment given to asylum-seekers during the 

asylum procedure. If the allowances granted in the twelve Member States differ 

widely, certain countries will be more attractive than others. Should there be 
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large differences between the Twelve in the treatment of asylum-seekers, in the 

context of a uniform asylum law asylum flows could easily shift towards those 

countries _where the arrangements are relatively more favourable, i.e. not only in 

terms of material conditions but also as regards the degree of freedom of 

movement accorded, for example. 

- ·' 
Accordingly, it will be necessary in the longer term to consider aligning reception 

policies as well. As a first step, a questionnaire could be issued in order to collect 

information on current policy; subsequently, more precise decisions could be taken 

on what the reception arrangements should be. 

Asylum-seekers will also let themselves be guided by many other factors: the 

possibility of being admitted other than as refugees or at any rate of not being 

expelled - i.e. of being able to remain in the country de facto - is an important 

factor. Consequently, these aspects too will need to be inventoried and discussed 

in greater detail if a harmonized European asylum policy is to be brought about. 

A questionnaire has been drawn up on expulsion policy even though in the main 

this concerns matters that can be addressed only in the longer term. An inventory 

should also be made of the information on the country of origin needed for the 

actual expulsion of an asylum-seeker who has exhausted all remedies, and 

proposals should be formulated for closer cooperation at European level in 

collecting such information. A clear analogy exists with the abovementioned 

country data. 

3. Harmonization of substantive asylum law: determining priorities 

The first step to be taken in discussing the harmonization of substantive asylum 

law is to draw up an inventory of specific topics. The replies to the questionnaire 

provide a sound basis for such an inventory. The UNHCR Handbook and the use 

made of it, as well as the reservations expressed by the States involved, could 

also be taken into account. 
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A survey of the most striking similarities and differences in the substantive asylum 

law of the Twelve has been established. This survey has led to a concrete work 

programme being prepared {see A). On the basis of the replies to the 

questionnaire and earlier discussions in the ad hoc Group, the Presidency has 

already given priority to two topics, viz. the principle of first host country and 

interpretation of the concept of "clearly unjustified applications for asylum". 

These two subjects are set out below. 

Special attention must also be given to maintaining the exchange of information. 

The replies to the questionnaire are in fact a mere snapshot. Examining individual 

applications for asylum is a continuous process that constantly poses new 

questions. Developments in national case law are of major importance in this 

connection. From time to time, courts deliver judgments that affect policy in this 

area. In that connection use could also be made of a clearing house, to be set up 

as indicated above. 

4. Clearly unjustified applications for asylum 

A distinctive feature of the current asylum issue is the fact that applications for 

asylum are submitted by many foreigners who are not refugees as defined by the 

Geneva Convention. Their real aim is to migrate for other {mostly economic) 

reasons. Because of the necessarily restrictive nature of the immigration policy 

pursued by the Twelve, other legal immigration possibilities are thwarted, forcing 

those concerned to fall back on submission of an application for asylum. In this 

connection, being able to stay on during the examination of the application for 

asylum and the hope of not being expelled in any case, even if refugee status or 

admission on humanitarian grounds is not granted, are strong incentives for 

lodging an application for asylum. In practice, many asylum-seekers also achieve 

their aim: although few seem to qualify for admission, most have a chance of 

remaining in the country concerned nevertheless, either lawfully as "tolerated" 

persons or unlawfully. Expulsion difficulties that arise are greater the longer the 

foreigner has stayed in the country. 
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These and other considerations have prompted a number of States to .make a 

distinction between clearly justified applications for asylum, clearly unjustified 

applications and those requiring further examination. The first two categories 

should be dealt with as quickly as possible. Clearly unjustified applications for 

asylum reflect the above trend on the part of many to consider the asylum 

procedure as a last resort for what amounts to deliberate migration for what are in 

fact economic reasons. However, these applications encumber the procedures for 

other categories of applications. Particularly sad is the case of clearly justified 

applications for asylum made by refugees who sometimes have to wait for a long 

time before being granted that status. It is equally important for this category · 

that a decision on the application should be taken as quickly as possible. 

Definition of the concept of a "clearly unjustified application for asylum" should 

result in rules on the minimum conditions to be fulfilled by any simplified or 

priority examination of such applications in the Twelve. The Ministers of the 

Twelve responsible for immigration concluded at their meeting in Brussels on 

28 April 1987 that in certain cases applications for asylum could be examined 

using a simplified or priority procedure (in accordance with national legislation). In 

this context those Member States which have such a simplified or priority 

procedure, or are planning to introduce one, could envisage agreements on the 

duration of the procedure and on the rights to be accorded such applicants for 

asylum, while ensuring that the desire for more efficient processing of this 

category of application does not stand in the way of proper legal protection and 

legal assistance. 

The UNHCR Executive Committee also recognizes in Conclusions Nos 28 and 30 

that it is important to introduce a special accelerated procedure for clearly 

unjustified applications for asylum, provided that a number of minimum conditions 

are satisfied regarding procedure and legal protection. Conclusion No 30 refers in 

this connection to applications for asylum which are clearly unjustified because 

they involve misuse or improper use of the asylum procedure. These Conclusions 

were further confirmed by the UNHCR' s 42nd EX COM of October 1991. 

Recommendation No R(81) 16 of the Committee of Ministers of the Council of 

Europe is based on more or less similar principles and guarantees. 
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The first thing to be done now is to define better this concept of clearly unjustified 

applications for asylum. Various criteria are important in deciding whether an 

application for. asylum can be accepted. They are of a formal/procedural, or a 

substantive, nature in that the credibility and relevance of the account of the flight 

may be decisive. The following survey includes criteria of both sorts. Moreover, 

assessment of the justification for an application for asylum is indissolubly linked 

to an (as) clear (as possible) interpretation of the Geneva Convention and the 

New York Protocol. 

An application may be regarded as clearly unjustified if: 

(a) the applicant for asylum comes from a "safe" country, i.e. a country which 

can be clearly shown, in an objective and verifiable way, not to generate 

refugees or where it can be clearly shown, in an objective and verifiable way, 

that circumstances which might in the past have justified recourse to the 

1951 Geneva Convention have ceased to exist. 
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An application for asylum by a foreigner who comes from a "safe" country is 

deemed clearly unjustified out of hand unless sufficiently convincing evidence 

shows that there might be a justified claim under Article 1 A of the Geneva 

Convention. It is for the foreigner to prove that he has good grounds for 

fearing persecution even though he comes from a country regarded as "safe". 

This means that individual examination of applications for asylum, which may 

be of varying intensity, should also be the basic approach in cases involving 

the safe-country principte. Application of the safe-country principle as 

outlined here can speed up the procedure. Applying the principle that certain 

countries generally do not .produce refugees may be a major deterrent to 

potential applicants for asylum. 

The safe-country principle .also appeared on the agenda for the UNHCR's 

42nd EXCOM. It is important to note in this connection that there was also 

discussion of use of the cessation clause and that in her intervention at the 

EXCOM meeting the High Commissioner explicitly stated that consideration 

could be given to whether it was possible to apply the cessation clause to the 

countries of !;astern Europe. The EXCOM decided that it would continue 
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discussion of the concept of a safe country with a view to reaching a 

conclusion. The draft conclusion is therefore in abeyance. However, many 

delegations subscribe to the tenor of a conclusion containing the concept set 

out here. 

The simultaneous application of the aforementioned principle to a n.umber of - .~ 

countries will have to be clarified-by the Twelve as soon as possible. If ttie 

safe-country principle can be applied in cooperation with the UNHCR, it will 

enhance the authoritativeness of such a policy. 

(b) certain grounds adduced are clearly in no way related to the principles set out 

in Article 1 A of the Geneva Convention. An example could be where the 

asylum-seeker himself adduces economic reasons; 

(c) the asylum-seeker has voluntarily re-availed himself of the protection of the 

country of his nationality; 

(d) having lost his nationality, the asylum-seeker has voluntarily regained it; 

(e) the asylum-seeker has acquired a new nationality and enjoys the protection of 

the country of his new nationality; 

(f) the asylum-seeker has voluntarily established himself in the country which he 

left or outside which he remained owing to fear of persecution; 

(g) the asylum-seeker receives protection or assistance from United Nations 

bodies or agencies· other than the UNHCR; 

(h) the asylum-seeker is recognized by the competent authorities of the country in 

which he has taken up residence as having the rights and obligations attaching 

to the possession of the nationality of that country e 
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Grounds (c) to (h) have been taken directly from Articles 1 C to E of the Geneva 

Convention. They are cited in it as grounds for cessation and exclusion in respect 

of recognized refugees. However, the situation referred to is where one of these 

aspects obtains in the actual course of the procedure concerning persons whose 

application for ·asylum has not yet been the subject of a definitive decision. 

There are also a number of criteria which may establish clear lack of justification 

for the application for asylum although not necessarily in each individual case. 

This occurs where: 

(a) the application for asylum is based on false identity, where the foreigner 

concerned has also submitted an application for asylum_ under his correct 

identity. 

In this case it will have to be established which identity is the correct one. 

Applications for asylum submitted under a false identity can therefore be 

regarded as clearly unjustified. An application submitted under the correct 

identity recognized as such will be examined, although stricter conditions may 

be imposed on the foreigner with regard to the acceptability of his application 

for asylum as his credibility will have been damaged as a result of the 

submission of false information on his identity. 

(b) the applicant has attempted wilfully to deceive the authorities of the country 

in which he submitted his application for asylum by: 

4464/1/95 

(i) submitting false or forged documents or information which he knowingly 
presents as authentic; 

(ii) knowingly submitting travel or identity papers or information which bear 
no relation to him; 

(iii} systematically submitting inconsistent and/or inaccurate information on 
essential parts of the asylum file (as compared with available information), 
unless the applicant for asylum can make an acceptable case that this 
cannot reasonably be held against him. 
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These criteria presuppose that the applicant for asylum has already left the 

country in which he considers that there is justification for fearing persecution, 

and that there is no longer any reason for knowingly continuing to maintain the 

authenticity of false or forged identity papers, documents or information. The 

possession of false or forged documents of any kind may but need not by 

definition ·mean that the applicant for asylum is acting in bad faith, but in such - ·" 
cases it is for the applicant for asylum to provide evidence in support of the 

credibility of his motives for fleeing the country. 

It is possible to apply one or more of these criteria in order to establish that an 

application for asylum is clearly unjustified, irrespective of the stage reached in 

the asylum application procedure at that time (examination as to admissibility, 

substantive decision, review or appeal). If a simplified or priority procedure 

already exists in certain Member States, that procedure may be applied on the 

basis of the above criteria to requests for asylum which can be regarded as clearly 

unjustified. 

5. "First host country" 

The Twelve generally apply the "first host country" rule. This rule provides that 

where a foreigner can obtain adequate protection against expulsion in the State 

where he had been staying before his arrival in the State where he lodged an 

application for asylum, the latter State may send him back to the "first host 

country". The Twelve have already developed the first host country principle in 

their mutual relations and given it partial substance by adopting the Dublin 

Convention. The logical consequence would be to work out a common attitude to 

third countries. This would enable the Twelve to project a uniform image to the 

outside world, whilst creating possibilities for exerting joint pressure on first host 

countries reluctant to assume their responsibilities. This pre-supposes, however, 

uniform application of the first host country principle. 

For practical application of this rule there are three options (which occur in 

practice within the Twelve): 
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(a) Application to refugees 

Return to the first host country is carried out where the procedure concerning the 

application for asylum is under way and the justification for the application has 

been investigated. If the application is refused, it is then in principle possible to 

remove the applicant either to the first host country or to the country of origin. If 

the person concerned proves to be a genuine refugee, then he can in principle be 

removed only to the first host country and in any case not to his country of origin. 

The advantage of this practice is that the person concerned is granted refugee · 

status as quickly as possible and as such will be able to enjoy rights under the 

Geneva Convention. From the point of view of efficiency, however, there are also 

clear disadvantages. This practice entails higher costs and a longer procedure. 

(b) Application to all applicants for asylum, irrespective of whether they can be 

regarded as refugees 

Examination of an application for asylum is excluded in any event where a first 

host country exists. Under this practice it is assumed that the first host country, 

if it is a party to the Geneva Convention, assumes responsibility for examining the 

application for asylum. 

In any case, the first host country must protect the applicant for asylum 

sufficiently against expulsion. The advantage of this practice is that it places as 

small a burden as possible on the asylum procedure. The disadvantage is that a 

refugee is not at first recognized as such and is not therefore guaranteed in 

advance the rights arising from the Geneva Convention . 

••.• I 
I 
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(c) Mixed practices 

In certain ·Member States there exists between these two extremes a mixed 

practice whereby a distinction is made between applicants for asylum who are 

already in the territory of the Member State and those who are still at the border 

of the State and submit an application for asylum at the border post. In the first 

case, all applications for asylum are examined and the justification for them 

investigated (a) before determining whether a first host country exists. In the 

second c~se, the justification for the application for asylum is not investigated if a 

first host country exists (b). 

The Twelve generally apply the "first host country" principle as described in {a) 

and (b), although a number of Member States use both options in parallel as 

described in (c). 

There are, moreover, two opposite tendencies. All Member States of the 

European Community recognize that from the point of view of expediency 

option (b) is preferable. At the same time a number of Member States are building 

up case law which on the contrary favours option (a). As part of harmonization of 

asylum policy, efforts should be made to achieve a uniform approach in this area. 

The ad hoc Group on Immigration should be invited to examine this question. 

In order to determine whether a first host country exists, it is important to decide 

on the criteria which a country must fulfil. 

It is proposed taking as a general principle that the foreigner must in any case 

have had the opportunity of contacting the authorities of the third country 

designated as the first host country in order to inform them that he is .applying for 

acceptance as a refugee. 

Certain Member States require other guarantees. The ad hoc Group ori 

Immigration is invited· to consider this question. 

4464/1/95 ews/LG/mmk EN 
1'05 



- II.A-

Another general assumption is that the first host country must in practice comply with 

the principle of non-expulsion. 

In the case of an applicant for asylum not yet demonstrated to be a refugee 

(option (b)), the Member States consider that the question of his recognition as a 

refugee is in the first instance a matter for the sovereign responsibility of the third 

country, with the UNHCR monitoring compliance with the Geneva Convention under 

Article 35 thereof. As for foreigners whose applications for asylum have not yet been 

refused by the State concerned, and foreigners who have been recognized as refugees 

by that State, it must be ensured that they will not be sent back by the State to the 

country in which they claim they have justification for fearing persecution (non

expulsion). 

In the case of a refugee who has already been recognized as such by a Member State 

of the European Communities (option (a)), it must also be ensured that the third 

country to which the foreigner is being removed complies with the principle of non

expulsion. 

In general, the Twelve will require more specific (minimum) guarantees regarding 

treatment of refugees where the country involved has not ratified the Geneva 

Convention or has ratified it subject to a reservation, e.g. with reference to the way in 

which the country in question complies with obligations resulting from international 

agreements on human rights. 

In certain Member States additional guarantees are required regarding the processing 

of asylum applications and the existence of minimum living conditions. This matter 

must be studied in greater depth by the ad hoc Group on Immigration. 

The principle of first host country as described above is in any case not applied where 

the foreigner has been able to prove that he rightly feared persecution by the State in 

question or that he would face inhuman or humiliating treatment in that country. 

The principle of first host country may also not be applied where the foreigner has 

been able to prove that he has clear ties with the Member State of the European 

Communities to which he has submitted his application for asylum and where that 

Member State takes account of such ties for humanitarian reasons. 
) 
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B. Implementation of the Dublin Convention 

The Dublin C~nvention may be regarded as a first major step in cooperation on asylum 

policy between the Twelve. 

The Convention provides that every application for asylum lodged in the territory of - .~ 

the Twelve is in every case to be examined by one of them. Moreover, the 

Convention regulates the allocation of responsibilities amongst Member States. Each 

Member State remains free, however, to consider an application even if it is not 

bound to do so by the criteria of the Convention. 

For the Dublin Convention to be effectively implemented following ratification by the 

Twelve, a number of implementing measures will still have to be adopted. 

As a general rule for implementation of the Convention, Member States have agreed 

that action should be pragmatic and taken on the basis of the principle of good will. 

For the purpose of determining responsibility, information will be provided by all 

Member States which are assumed in the best position to do so. Any Member State 

which requests another Member State to take back or take charge of a refugee must 

attach to its request the information on which it is based. A standard document is 

planned for this purpose, the content of which will largely be based on the 

standardized application form already approved by the Member States (WGI 262), 

with the difference that it will now gather data authorized by the Member State 

involved. The Member State to which the request is addressed will co-operate to the 

best of its ability in order to assume responsibility as quickly as possible. In general, a 

Member State which claims an exception will make known the facts and 

· circumstances justifying derogation from the principal rule regarding the attribution of 

responsibility. 

In addition, a network of contacts needs to be built up. These can speed up the 

allocation of responsibility. Once responsibility for examining an application has been 

established, such contacts will make it possible to continue practical cooperation# 

should the Member State responsible ask for data on the asylum dossier 
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of the foreigner concerned, and the latter agrees to such data being given. The 

asylum-seeker himself will have to be handed over to the competent authorities of the 

State responsible. Questions arising in this connection are: for example, is the 

asylum-seeker allowed to travel to that State by himself or is he literally handed over? 

Does such hand-over take place at the border and do any special arrangements have 

to be made, given that border controls at internal borders are to be abolished? 

Finally, it will have to be determined how the whole system could be implemented as 

effectively as possible. A practice already very common among asylum-seekers is to 

lodge several.applications in a single State under different names. Once it is known 

that the Dublin Convention provides for a single responsible State and the system 

works, asylum-seekers will be very tempted to submit another application for asylum 

in another State under a (slightly) different name. Account should be taken here of 

the fact that, in the case of certain nationalities, the names of asylum-seekers are 

very similar and sometimes do not constitute a criterion for identification. As such, 

finger-printing should prove an effective means of combating such a practice. 

The Twelve have now agreed to examine this matter in greater detail and to consider 

in particular the advisability of carrying out a feasibility study on a common system 

for exchanging and comparing the fingerprints of applicants for asylum. 

The Dublin Convention incorporates a system of responsibility criteria. It is necessary 

to ensure that the determination of the State responsible, the furnishing of evidence 

and the actual transfer of the examination do not take longer than, for instance, the 

rejection of an application for asylum as clearly unjustified. Consultations could be 

held on the drawing-up of clear and uniform instructions concerning this point. 
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C. External contacts and presentation of the asylum policy 

General points on the presentation of immigration and asylum policies have already 

been made in the general introduction to this memorandum (see page 17). 

- ·" 
As regards asylum policy proper, the importance of contacts with the United Nati.ons 

High Commissioner for Refugees should be underlined. 

UNHCR representatives have already signalled their organization's desire to express its 

views in one way or another in the course of the Twelve's harmonization process. 

Contacts with the UNHCR have in the meantime been cemented by regular 

discussions between the Troika of the ad hoc Group on Immigration and 

representatives of the UNHCR. 

D. Work programme concerning asylum policy 

See A,IV. 
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11.8 REPORT ON THE COMPLETION OF THE MAASTRICHT PROGRAMME ON ASYLUM 

ADOPTED IN 1991 

I. INTRODUCTION 

When it met in Maastricht on 9 and 10 December 1991, the European Council 

recorded its agreement on the report on immigration and asylum policy {WGI 930) 

submitted by the Ministers with responsibility for immigration. 

The programme provides for action to be taken to harmonize asylum policy. 

It was agreed that before the Treaty on European Union came into force it would 

be necessary to examine certain subjects concerning inter alia: 

application and implementation of the Dublin Convention; 

harmonization of the substantive legal rules on asylum; 

harmonization of expulsion policy; 

creation of a clearing-house for information, discussion and .exchange on 

asylum (CIREA); 

examination of judicial aspects; 

reception arrangements for asylum-seekers. 

It was agreed that where necessary these questions, which do not constitute an 

exhaustive list, would continue to be examined after the Treaty on European 

Union came into force. 

The Declaration on asylum annexed to the Treaty reads as follows: 
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"1. The Conference agrees that, in the context of the proceedings provided for in 
Articles K.1 and K.3 of the provisions on co-operation in the fields of justice and 
home affc,irs, the Council will consider as a matter of priority questions concerning 
Member States' asylum policies, with the aim of adopting, by the beginning 
of 1993, common action to harmonize aspects of them, in the light of the work · 
programme and timetable contained in the report on asylum drawn up at the 
request of the European Council meeting in Luxembourg on 28 and 29 June 1991. 

2. In this connection, the Council will also consider, by the end of 1993, on the basis 
of a report, the possibility of applying Article K.9 to such matters." (1

) 

It should also. be noted that, with a view to harmonization of certain aspects of 

asylum policy, Ministers, in two Resolutions adopted in London (manifestly unfounded 

applications for asylum and host third countries), expressed the wish that 

consideration should be given to putting the principles agreed in those Resolutions 

into effect in a binding convention {WGI 1284 REV 2, page 3). 

In the work programme for the second half of 1993, which was the subject of an 

exchange of views within the ad hoc Group on Immigration on 12 and 13 July 1993, 

the Presidency proposed to draw up a report on progress achieved on asylum in the 

light of the guidelines laid down in the Maastricht report of 1991. 

The purpose of this document is to attain that objective. It is aligned on the structure 

of the work programme adopted in Maastricht. It gives an account of implementation 

of each of the chapters and sections to date and describes anticipated future work. 

II. DESCRIPTION OF WORK COMPLETED 

·A. Application and implementation of the Dublin Convention 

The Dublin Convention was signed by the Member States of the Community in 

June 1990 and 1991. 

(
1

) The German delegation proposed that, pursuant to this paragraph, suggestions for 
common action should be included in the report. 
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At present [six] Member States have ratified the Convention. When they met in 

Copenhagen on 1 and 2 June 1993, those States which were in the process of 

ratifying said that they would do all they could to ensure that the Convention came 

into force as soon as possible. 

1. Definition of a common interpretation of the concepts used in the Convention 

(a} lmolementation. 

Article 1 of the Dublin Convention defines the meaning to be attached to certain 

concepts. An interpretation of certain other concepts provided for in the 

Convention was arrived at in the light of the guidelines laid down in Maastricht. 

In this context the following work has been completed: 

conclusions on the interpretation of certain Articles of the Convention 
(WGI 1028); 

calculation of periods of time {WGI 1039 REV 1 ); 

- transfer of applicants for asylum (WGI 1269). 

Regarding the transfer of applicants for asylum, most of the necessary 

conclusions have been adopted (WGI 1 269) and additional decisions are being 

studied (WGI 1470). 

(b) Future work 

This item of the programme has practically reached completion. [The aspects 

relating to the transfer of asylum applicants could be completed by the 

end of 1993.] 

The possibility cannot be ruled out that certain concepts might be amenable to 

more precise definition. But that would have to be done in the light of a specific 

need once the Dublin Convention has come into force. In this respect, it would be 

for the Article 18 Com_mittee to examine any general question on the Convention's 

application and interpretation. 
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2. Exchange of information 

(a) Implementation 
: 

_The objective is: 

- ·' 
to work out a standardized form for exchanging information on the initial 
indications concerning the Member State responsible for examining the 
application. With this in mind, the Member States have drafted a standard 
form (WGI 1011) [which is currently being tested and may have to be 
adjusted in the light of the experience and comments of the Netherlands 
delegation (WGI 1220)]; 

to establish rules on the forwarding of information in the context of the Dublin 
Convention. For this purpose, Ministers approved the drafting of a joint 
handbook, the aim of which would be to provide Member States with details 
of the authorities in the other Member States to which specific questions and 
requests are to be addressed (WGI 1495); 

to draw up a non-restrictive list of means of proof and recognized indications 
to help establish the Member State responsible for examining an application. 
There have been a number of preparatory discussions on the subject. Member 
States were sent a questionnaire which was used as a basis for drawing up an 
inventory (WGI 1415 REV 1) and a compilation (WGI 1441 REV 2). [At 
present discussions are under way on a proposal concerning the 
implementation of means of proof in the framework of the Convention 
(WGI 1490).] 

(b) Future work 

Work on the following subjects should be finalized by the end of 1993: 

4464/1/95 

the actual drafting of the Dublin Convention joint handbook; 

the standard form for determining the Member State responsible for examining 
an asylum application; 

the aspects relating to means of proof. 
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3. Implementation mechanisms 

{a} Implementation 

The objective is: 

to indicate the central contacts in each Member State. Ministers decided to 
draft a joint handbook for the application of the Dublin Convention 
(WGI 1495). All that remains to be done is to put together the names and 
addresses of the authority in each Member State designated to deal with 
specific questions and requests in the framework of the Dublin Convention; 

- to draft a list of documents on implementation mechanisms. That document 
is included in the compilation of practice with respect to asylum (WGI 1505) 
and is regularly updated; 

to make an inventory of residence permits. An inventory (WGI 1415 REV 3) 
and a summary (WGI 1441 REV 2) have been drawn up on the subject. 
Those same documents also cover existing and future national registration 
systems for visas, central registers of persons authorized to enter Member 
States' territory and any other registers on asylum or immigration questions 
which might exist. 

(b) Future work 

By the end of 1993, Member States envisage finalizing the actual drafting of the 

joint handbook on the Dublin Convention. 

4. Drafting of a practical handbook for the implementation of the criteria in the 

Convention 

{a) Implementation 

The aim is to produce a flow chart for determining the State responsible for 

examining asylum applications. Such a chart appears in WGI 1193 REV 1. 

To make the flow chart easier to consult a computer program on the application of 

the Dublin Convention has been disseminated on disk. The program has been 

produced on an experimental basis. 
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Other aspects relating to the drafting of a practical handbook are already covered 

in section 3 above. 

(b) Future work 

__ .. 
The computer program on the application of the Dublin Conventio~ is due to be 
finalized by the end of 1993. 

5. Measures to combat asylum applications lodged under an assumed identity and 

multiple applications 

(a) Implementation 

The aim is to: 

exchange fingerprints. An inventory (WGI 1315) and survey (WGI 1317) have 
been made in order to give a clear idea of fingerprinting practice in each 
Member State; 

study the feasibility of a system for exchanging and comparing fingerprints 
(Eurodac). A number of measures have been taken in this regard: the call for 
tenders procedure, the remit of the study and its financing. Rules have been 
established on the choice of consultants eligible to carry out the study of 
users' requirements. The call for tenders was made on 15 July 1993. · 
Several discussions have already been held on the legal problems raised by the 
creation of Eurodac. {1

) 

(b) Future work 

Work on Eurodac will continue along the following lines: 

after the study of users' requirements (expected to be completed in the first 
half of 1994), it will be necessary to study the technical specifications 
aspects. This will take six months' study. 
The best that can be expected is that the second study might be completed 
by the end of 1 9 94. 

(
1

) The Council's Legal Service has drafted an opinion on this subject (5546/93 JUR 25). 
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Subject to a decision to be taken by Ministers, it will not be possible for the 
Eurodac system to be up and running until the beginning of 1995; 

progress on questions relating to the technical aspects of Eurodac will take 
account of the other work referred to above; 

consideration will have to be given to the appropriate legal framework for 
Eurodac; in the view of several delegations it should take the form of a 
convention· to be concluded between Member States. 

6. Convention parallel to the Dublin Convention 

The Dublin Convention is not open to accession by countries which are not members 

of the European Communities. 

Given the interest which certain third countries have expressed in taking part in the 

rules and mechanisms laid down in the Dublin Convention, a preliminary draft 

Convention parallel to the Dublin Convention has been prepared (WGI 11 05). 

It was agreed that negotiations on the Convention could begin only once the Dublin 

Convention had been ratified by the twelve Member States of the European 

Communities, with third States having entered into identical international 

commitments. 

The Presidencies have already pursued contacts with certain third countries which had 

been sent the draft Convention (Norway, Sweden, Finland, Switzerland, Austria, 

Poland, the Czech Republic and Slovakia). Canada has said that it is very interested in 

the paraltel Convention. 

It should be pointed out that at their meeting in Copenhagen on 1 and 2 June 1993 

Ministers noted that the Dublin Convention formed part of the "acquis" resulting from 

intergovernmental cooperation between the twelve Member States in the field of 

Justice and Home Affairs which acceding States were required to accept. Such 

States would not therefore have to accede to the Convention parallel to the Dublin 

Convention. 
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Although not provided for in the Maastricht programme, the Convention P.arallel to the 
. . . 

Dublin Convention constitutes an important step in terms of establishing an asylum 

policy in a European context. 

B. Harmonization of the substantive rules of asylum law 

Progress has been made in harmonizing some of the substantive rules of asylum iaw. 

The following points were provided for in the Maastricht programme: 

1. Obvious conditions making it possible to establish that asylum applications are· 

manifestly unfounded (1
) (2) 

(a) Implementation 

Ministers adopted a Resolution on manifestly unfounded applications for 

asylum in London on 30 November and 1 December 1992 (WGI 1282 REV 1 ). 

Ministers agreed to seek to ensure that their national laws are adapted, if need 

be, and to incorporate the principles of this Resolution as soon as possible, at 

the latest by 1 January 1995. 

(b) Future work 

Completed, subject to adoption of the necessary measures by Member States. 

(
1

) Scrutiny reservation by the Netherlands delegation. 
f2) Reservation by the German delegation. I 
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2. Definition and harmonized implementation of the principle of first host country (1) f2) 

(a) Implementation 

Ministers adopted a Resolution on the first host third country in London on 

30 November and 1 December 1992 (WGI 1282 REV 1 ). Based on the spirit of 

the Maastricht report, this measure goes beyond the provisions of that report in 

that it takes account of the situation in the first non-Community host country and 

in the other non-Community countries. 

Ministers agreed to seek to ensure that their national laws are adapted, if need be, 

and to incorporate the principles of this Resolution as soon as possible, at the 

latest by the time of the entry into force of the Dublin Convention. 

(b) Future work 

Completed, subject to adoption of the necessary measures by Member States. 

3. Joint assessment of the situation in countries of origin with a view both to admission 

and expulsion 

(a) Implementation 

The objective is: 

to facilitate joint assessment of the situation in third countries by drawing up 
joint reports. At present, three joint reports have already been drawn up by 
embassies on the spot (Sri Lanka, Romania and Ethiopia/Eritrea). 

Two reports are expected shortly (Albania, Angola). Political Cooperation has 
already been asked for a second list of reports (Bulgaria, China, Iraq, Vietnam 
and Zaire). Two further reports will be requested subsequently {Turkey and 
Nigeria). Ministers recorded their agreement on the factors to be considered in 
selecting third countries on which joint reports might be requested 
(WGI 1500). Certain ad hoc rules were established with a view to defining 
the structure of joint reports as well as with regard to the procedures for 
forwarding them; 

(
1

) Scrutiny reservation :by the Netherlands delegation. 
(2) German reservation. ! 
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to use a clearing house for information, discussion and exchange for the 
collection, analysis and dissemination of information on countries ·of origin (see 
below under D), thus developing more informal consultations, themselves 
intended to facilitate co-ordination and harmonization of asylum practices and 
policies. 

(b) Future work 

- ·' 

The implementing rules in this area are largely completed. Details of certain 

aspects, such as the dissemination [and confidentiality] (1
) of the joint reports, 

have yet to be spelled out. 

4. Harmonized application of the definition of a refugee, as contained in Article 1 A of the 

Geneva Convention 

(a) Implementation 

An initial inventory was drawn up on the subject (WGI 833) along with several 

summary documents (WGI 845 and WGI 872 REV 2). Other contributions have 

been produced in order to make progress with discussions. 

In response to the need for more detailed examination of various aspects of the 

question, a second inventory was drawn up (WGI 1577). 

It was agreed that the discussions would be held in parallel within the Subgroup 

on Asylum and CIREA. 

(b) Future work 

This is a very important subject, requiring long and complex work, since it 

involves one of the fundamental aspects of asylum policy. Member States have 

reaffirmed their will to continue discussions on the matter as a priority. Although, 

given the scope of the subject and its sensitive nature, it is difficult to specify any 

precise time-frame, it should be possible to achieve substantial results by 

January 1995. 

(
1

) The Group thought it best to await the outcome of the work to be done by CIREA on 
this matter. 
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5. Countries in which there is generally no serious risk of persecution (1) 

(a) Implementation 

When they met in London on 30 November and 1 December 1992, Ministers 

adopted conclusions on countries in which there is generally no serious risk of 

persecution (WGI 1281 ). 

(b) Future work 

Ministers asked the ad hoc Group on Immigration to study the possibility of 

drawing up a joint list of those countries (WGI 1284 REV 2). 

C. Harmonization of expulsion policy 

1. Joint assessment of the situation in the countries of origin 

(a) Implementation 

See 8.3(a). 

(b) Future work 

This point has been completed in principle. As the discussions go into greater 

detail, new joint reports will be drawn up. 

2. Finalization of various asoects of an expulsion policy 

(a) Implementation 

A questionnaire has been drawn up on the subject. Inventory and summary 

documents will be drafted in the light of Member States' replies. It will then 

be necessary to put In place the various points which have a bearing on ~he 

harmonization of expulsion policy. 

(
1

) Scrutiny reservation by the Netherlands delegation. 

4464/1/95 ews/LG/mmk EN 
120 



- 11.8 -

(b) Future work 

Discussions must continue in this area. It is possible that some work will be 

completed early in 1994. 

D. Setting up of ·a clearing house for information, discussion and exchange on asylum - ·' 
(CIREA) 

Ministers established the clearing house at their meeting in Lisbon on 11 and 

12 June 1992 (WGI 11 07). 

CIREA is a place where the authorities of the Member States can exchange 

information and operates within the framework of the General Secretariat of the 

Council. Member States are represented by the authorities responsible for examining 

asylum applications or by those dealing with asylum matters in the relevant Working 

Party of the Twelve. 

Subsequently, the clearing house will operate within the framework of the provisions 

of the act to be adopted as soon as possible after the entry into force of the Treaty on 

European Union, on the basis of that Treaty. 

1. Exchange of statistics and of written information on legislation. policy. case law 

and information on countries of origin 

(a) Implementation 

4464/1/95 

Member States have already submitted the legislative, regulatory or other 

changes relating to asylum approved in 1991, 1992 and 1993. 

In additionf information will be exchanged regarding: 

general aspects relating to asylum policy in the Member States; 

important case law; 
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statistics. In this respect the clearing house is preparing a revised statistical 
system in order to respond effectively to the provisions of the Dublin 
Convention. 

Within the cleadng house information is exchanged on the country of origin on the 

basis of the factors referred to in the joint reports and of information available in 

the Member States. There have been several exchanges of information between 

national experts. 

(b) Future work 

The Maastricht programme has been adhered to on this point. Other discussions 

will be held in the light of the work already completed. 

2. Oral exchange of information at informal meetings of officials responsible for 

implementing asylum policy 

(a) Implementation 

Oral information is exchanged informally at each clearing house meeting. The 

agenda always includes an item for this purpose. A chart has been drawn up to 

enhance these exchanges of information. The clearing house makes a synthesis 

of the information. 

(b) Future work 

The Maastricht programme has been completed as far as this point is concerned. 

3. Cooperation with the UNHCR's Centre for Documentation on Refugees 

At their meeting in Copenhagen on 1 and 2 June 1993, Ministers recorded their 

agreement on establishing cooperation between the clearing house and the UNHCR's 

Centre for Documentation on Refugees according to the detailed conditions laid down 

under 2 in WGI 1501. That cooperation is currently being put into practice. 
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Such cooperation will give the clearing house ·fast access to a large quantjty of asyl.um 

data. 

This measure was not provided for in the Maastricht programme. 

E. Judicial examination 

(a) Implementation 

An exchange of views was held on the examination of the guarantee on the 

harmonized application of asylum policy when drafting the Maastricht report. 

(b) Future work 

It would seem more appropriate to continue working in the other areas relating t~ 

asylum policy before dealing with the aspects relating to judicial examination. 

F. Reception arrangements for asylum-seekers 

1. Gathering of data on current reception arrangements (subsistence benefit. 

accommodation. access to educational facilities, possible access to employment, 

possible restrictions on movement. etc.) 

(a) Implementation 

Member States have been sent a questionnaire on reception arrangements for 

asylum-seekers. The information received will be embodied in an inventory 

and summary document in the near future. 

(b) Future work 

This point could be finalized by the end of 1993. 
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2. Study of conditions for the possible approximation of these factors on the basis of 

this data-gathering exercise 

(a) Implementation 

This measure will be implemented only once the data referred to under 1 ·have 

been collected. Analysis of the summary made on the subject should make it 

possible to study the possibility of approximating the rules applied in the 

Member States. 

(b) Future work 

Work on this point will begin only once collection of the data referred to 

under 1 has been completed. 

G. People displaced from former Yugoslavia (1
) 

Ministers recorded their agreement on the conclusions concerning people displaced 

from former Yugoslavia at their meeting in London on 30 November and 

1 December 1992 (WGI 1280), noting in particular that: 

in most Member States special arrangements had been put in place to meet the 

special circumstances of those displaced by the conflict in former Yugoslavia; 

Member States were in principle willing to admit certain groups of persons 

temporarily on the basis of the proposal made by the HCR and the ICRC and in 

accordance with national possibilities and in the context of a coordinated action 

by all Member States. 

The following action was taken in the context of the Subgroup set up by the 

Ministers: 

(
1

) Parliamentary scrutiny reservation by the Netherlands delegation. 
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gathering of information on statistics ·and other aspects relating to admission 

policy towards persons from former Yugoslavia (inventory, WGI 1514; summary 

WGI 1475 REV 1 ); 

drafting of the list of important documents (WGI 1508); - .~ 

- table of visa requirements (WGI 1333 REV 2); 

definition. of possibilities for cooperation within the Member States 

(WGI 1401 REV 1 ); 

drafting by Member States of a supplementary questionnaire on the reunification 

of families of nationals of former Yugoslavia and their movement from one 

Member State to another (WGI 14 76 REV 1 ). 

In addition, at the meeting in Copenhagen on 1 and 2 June 1993, Ministers approved 

a Resolution on certain common guidelines as regards the admission of particularly 

vulnerable groups of distressed persons from former Yugoslavia (WGI 1499). 

This section, which has been developed in an effort to address the situation existing 

in former Yugoslavia, was not provided for in the Maastricht programme. 

Ill. CONCLUSIONS 

This report is an interim evaluation of the work programme laid down in Maastricht. 

Any outline conclusion on progress to date must take account of the fact that: 
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devising an asylum policy involves questions which are highly sensitive for 

Member States and which have only recently become the subject of work at the 

level of the Twelve; 

detailed, and sometimes long and demanding, preparatory work is required before 

reaching conclusions at the level of the Twelve; 

- the time-frame given was short since the Maastricht programme was approved 

less than. 2 years ago. 

Bearing that in mind, the outcome of the work on asylum may be summarized as . 

follows: 

ratification of the Dublin Convention and all acts necessary for its implementation 

will be finalized in the near future and will very probably come into force during 

the first half of 1994 (point A). Work on Eurodac, which must proceed in phases, 

is well under way; 

all the measures drawn up so far for the harmonization of substantive rules of 

asylum law have been approved {point 8), with the exception of the harmonization 

of the definition of a refugee within the meaning of Article 1 A of the Geneva 

Convention {see comments below); 

- the clearing house is fully operational (point C). 

Discussions have also begun on the reception of asylum-seekers (point F) and on 

expulsion (point C) and progress is expected between now and when the Maastricht 

Treaty comes into force or very shortly afterwards. 

As regards the judicial question (point E), it would appear more appropriate to 

undertake further work in other areas relating to asylum policy before addressing 

aspects relating to judicial examination. 
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The work involved in harmonizing the application of the definition of a refugee as 

contained in Article 1 A of the Geneva Convention will take time because of the very 

nature of the. problems which the issue raises. When the Maastricht programme was 

drawn up, Ministers realized the magnitude of the task since they specified that where 

necessary work on some issues would continue even after the Treaty had come into - .~ 

force. 

Also, it should be emphasized that some of the work undertaken by the Twelve 

Member Stat~s ls on a scale which was not foreseen in the Maastricht programme. 

This is true of the discussions on displaced persons from former Yugoslavia, the 

Convention parallel to the Dublin Convention and the conclusion concerning countries 

in which there ~s generally no risk of persecution, to mention only the most striking 

examples. 

Finally, Chapter VI of the Palma Report (CIRC 3624/89) concerning action in 

connection with grant of asylum and refugee status has been substantially 

implemented, or will be shortly. 
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JI.C CONCLUSIONS ON COUNTRIES IN WHICH THERE IS GENERALLY NO SERIOUS RISK 

OF PERSECUTION (1
) 

(London, 30 November and 1 December 1992) 

1. The Resolution on manifestly unfounded applications for asylum (WGI 1282) 

includes at paragraph 1 (a) a reference to the concept of countries in which there 

is in general terms no serious risk of persecution. 

- This concept means that it is a country which can be clearly shown, in an 

objective and verifiable way, normally not to generate refugees or where it can 

be clearly shown, in an objective and verifiable way, that circumstances which 

might in the past have justified recourse to the 1951 Geneva Convention have 

ceased to exist (2
). 

Purpose 

2. The aim of developing this concept is to assist in establishing a harmonized 

approach to applications from countries which give rise to a high proportion of 

manifestly unfounded applications and to reduce pressure on asylum 

determination systems that are at present excessively burdened with such 

applications. This will help to ensure that refugees in genuine need of protection 

are not kept waiting unnecessarily long for their status to be recognized and to 

discourage misuse of asylum procedures. Member States have the goal of 

reaching common assessment of certain countries that are of particular interest in 

this context. To this end, Member States will exchange information within an 

appropriate framework on any national decisions to consider particular countries 

as ones in which there is generally no serious risk of persecution. In making such 

assessments, they will use, as a minimum, the elements of assessment laid down 

in this document. 

(
1

) Scrutiny reservations by the Danish and Netherlands delegations. 
(2) Report from Immigration Ministers to the European Council meeting in Maastricht 

(WGI 930, page 38). 
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3. An assessment by an individual Member State of a country as one in which there 

is generally no serious risk of persecution should not automatically result in the 

refusal of all asylum applications from its nationals or their exclusion from 

individualized determination procedures. A Member State may choose to use such 

an assessment in channelling cases into accelerated procedures as described in 

paragraph 2 of the Resolution on manifestly unfounded applications, agreed by 

Immigration Ministers at their meeting on 30 November and 1 December 1992. 

The Member State will nevertheless consider the individual claims of all applicants 

from such countries and any specific indications presented by the applicant which 

might outweigh a general presumption. 

Elements in the assessment 

4. The following elements should be taken into consideration in any assessment of _ 

the general risk of persecution in a particular country: 

(a) Previous numbers of refugees and recognition rates. It is necessary to look at 

the recognition rates for asylum applicants from the country in question who 

have come to Member States in recent years. Obviously, a situation may 

change and historically low recognition rates need not continue following (for 

example) a violent coup. But in the absence of any significant change in the 

country it is reasonable to assume that low recognition rates will continue and 

that the country tends not to produce refugees. 

(b) Observance of human rights. It is necessary to consider the formal obligations 

undertaken by a country in acceding to international human rights instruments 

and in its domestic law and how in practice it meets those obligations. The 

latter aspect is clearly more important: accession or non-accession to a 

particular instrument cannot in itself result in a country being considered as 

one in which there is generally no serious risk of persecution" It should be 
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borne in mind that violations of human rights in a given country may be 

exclusively linked to a particular population group or to a particular area. The 

readiness of the country concerned to allow monitoring by NGOs of its 

observance of human rights is also relevant in judging how seriously a country 

takes its human rights obligations. 

(c) Democratic institutions. The existence of one or more specific institutions 

cannot be a sine qua non but consideration should be given to elements such 

as democratic processes, elections, political pluralism and freedom of 

expre_ssion and opinion. Particular attention should be paid to the availability 

and effectiveness of legal means of protection and redress. 

(d) Stability. Taking into account the abovementioned elements, an assessment 

must be made of the prospect for dramatic change in the immediate future. 

Any view formed must be reviewed over time in the light of events. 

5. Assessments of the risk of persecution in individual countries should be based 

upon as wide a range of sources of information as possible, including advice and 

reports from diplomatic missions, international and non-governmental 

organizations and press reports. 

Information from UNHCR has a specific place in this framework.· UNHCR forms 

views of the relative safety of countries of origin both for its own operational 

purposes and in responding to requests for advice. It has access to sources of 

information within the UN system and non-governmental organizations. 

6. Member States may take into consideration elements of assessment other than 

those previously mentioned, which will be reviewed from time to time. 
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11.0 RESOLUTION ON MANIFESTLY UNFOUNDED APPLICATIONS FOR ASYLUM (1
) 

(London, 30 November and 1 December 1992) 

MINlSTERS OF THE MEMBER STATES OF THE EUROPEAN COMMUNITIES 

responsible for Immigration, meeting in London on 30 November and 

1 December 1992, 

HAVING REGARD to the objective, fixed by the European Council meeting in 

Strasbourg in December 1989, of the harmonization of their asylum policies and the 

work programme agreed at the meeting at Maastricht in December 1991; 

DETERMINED, in keeping with their common humanitarian tradition, to guarantee 

adequate protection to refugees in accordance with the terms of the Geneva 

Convention of 28 July 1951, as amended by the New York Protocol of 

31 January 1967, relating to the Status of Refugees; 

NOTING that Member States may, in accordance with national legislation, allow the 

exceptional stay of aliens for other compelling reasons outside the terms of the 1951 

Geneva Convention; 

REAFFIRMING their commitment to the Dublin Convention of 15 June 1990, which 

guarantees that all asylum applicants at the border or in the territory of a Member 

State will have their claim for asylum examined and sets out rules for determining 

which Member State will be responsible for that examination; 

AWARE that a rising number of applicants for asylum in the Member States are not in 

genuine need of protection within the Member States within the term·s of the Geneva 

Convention, and concerned that such manifestly unfounded applications overload 

asylum determination procedures, delay the recognition of refugees in genuine need of 

protection and jeopardize the integrity of the institution of asylum; 

(
1

) Scrutiny reservations by the Danish and Netherlands delegations. 
German reservation linked to the constitutional provisions of the FRG. 
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INSPIRED by Conclusion No 30 of the Executive Committee of the United Nations 

High Commissioner for Refugees; 

CONVINCED that their asylum policies should give no encouragement to the misuse of 

asylum procedures, 

HAVE ADOPTED THE FOLLOWING RESOLUTION: 

Manifestly unfounded applications 

1. (a) An application for asylum shall be regarded as manifestly unfounded if it is 

clear that it meets none of the substantive criteria under the Geneva 

Convention and New York Protocol for one of the following reasons: 

there is clearly no substance to the applicant's claim to fear persecution in 

his own country (paragraphs 6 to 8); or 

the claim is based on deliberate deception or is an abuse of asylum 

procedures (paragraphs 9 and 1 0). 

(b) Furthermore, without prejudice to the Dublin Convention, an application for 

asylum may not be subject to determination by a Member State of refugee 

status under the terms of the Geneva Convention on the Status of Refugees 

when it falls within the provisions of the Resolution on host countries adopted 

by Immigration Ministers meeting in London on 30 November and 

1 December 1 992. 

2. Member States may include within an accelerated procedure (where it exists or is 

introduced), which need not include full examination at every level of the 

procedure, those applications which fall within the terms of paragraph 1, although 

an application need not be included within such procedures if there are national 

policies providing for its acceptance on other grounds. Member States may also 

operate admissibility procedures under which applications may be rejected very 

quickly on objective grounds. 
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3. Member States will aim to reach initial decisions on applications which fall 

within the terms of paragraph 1 as soon as possible and at the latest within 

one month and to complete any appeal or review procedures as soon as 

possible. Appeal or review procedures may be more simplified than. those 

generally available in the case of other rejected asylum applications. - ·" 

4. A decision to refuse an asylum application which falls within the terms of 

paragraph 1 will be taken by a competent authority at the appropriate level 

fully qualified in asylum or refugee matters. Amongst other procedural 

guarantees the applicant should be given the opportunity for a personal 

interview with a qualified official empowered under national law before any 

final decision is taken. 

5. Without prejudice to the provisions of the Dublin Convention, where an 

application is refused under the terms of paragraph 1 the Member State 

concerned will ensure that the applicant leaves Community territory, unless he 

is given permission to enter or remain on other grounds. 

No substance to claim to fear persecution 

6. Member States may consider under the provisions of paragraph 2 above all 

applications the terms of which raise no question of refugee status within the 

terms of the Geneva Convention. This may be because: 

4464/1/95 

(a) the grounds of the application are outside the scope of the Geneva 

Convention: the applicant does not invoke fear of persecution based on his 

belonging to a race, a religion, a nationality, a social group, or on his 

political opinions, but reasons such as the search for a job or better living 

conditions; 

(b) the application is totally lacking in substance: the applicant provides no 

indications that he would be exposed to fear of persecution or his story 

contains no circumstantial or personal details; 
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(c) the application is manifestly lacking in any credibility: his story is 

inconsistent, contradictory or fundamentally improbable. 

7. Member States may consider under the provisions of paragraph 2 above an 

application for asy1um from claimed persecution which is clearly limited to a 

specific geographical area where effective protection is readily available for 

that individual in another part of his own country to which it would be 

reasonable to expect him to go, in accordance with Article 33.1 of the Geneva 

Convention. VV'tlen necessary, the Member States will consult each other in 

the appropriate framework, taking account of information received from 

UNHCR, on situations which might allow, subject to an individual examination, 

the application of this paragraph. 

8. It is open to an individual Member State to decide in accordance with the 

conclusions of bnmigration Ministers of 1 December 1992 that a country is 

one in which there is in general terms no serious risk of persecution. In 

deciding whether a country is one in which there is no serious risk of 

persecution, the Member State will take into account the elements which are 

set out in the aforementioned conclusions of Ministers. Member States have 

the goal to reach common assessment of certain countries that are of 

particular interest in this context. The Member State will nevertheless consider 

the individual claims of all applicants from such countries and any specific 

indications presented by the applicant which might outweigh a general 

presumption. In the absence of such indications, the application may be 

considered under the provisions of paragraph 2 above. 

Deliberate deception or abuse of asylum procedures 

9. Member States may consider under the provisions of paragraph 2 above all 

applications which are clearly based on deliberate deceit or are an abuse of 

asylum procedures. Member States may consider under accelerated 

procedures all cases in which the applicant has, without reasonable 

explanation: 
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(a) based his application on a false identity or on forged or counterfeit 

documents which he has maintained are genuine when questioned about 

them; 

(b) deliberately made false representations about his claim, either orally or in - .~ 

writing, after applying for asylum; 

(c) in bad faith destroyed, damaged or disposed of any passport, other 

document or ticket relevant to his claim, either in order to establish a false 

identity for the purpose of his asylum application or to make the 

consideration of his application more difficult; 

(d) deliberately failed to reveal that he has previously lodged an application in 

one or more countries, particularly when false identities are used; 

(e) having had ample earlier opportunity to submit an asylum application, 

submitted the application in order to forestall an impending expulsion 

measure; 

(f) flagrantly failed to comply with substantive obligations imposed by 

national rules relating to asylum procedures; 

(g) submitted an application in one of the Member States, having had his 

application previously rejected in another country following an examination 

comprising adequate procedural guarantees and in accordance with the 

Geneva Convention on the Status of Refugees. To this effect, contacts 

between Member States and third countries would, when necessary, be 

made through UNHCR. 

Member States will consult in the appropriate framework when it seems that 

new situations occur which may justify the implementation of accelerated 

procedures. 
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1 0. The factors listed in paragraph 9 are clear indications of bad faith and justify 

consideration of a case under the procedures described in paragraph 2 above 

in the absence of a satisfactory explanation for the applicant's behaviour. But 

they cannot in themselves outweigh a well-founded fear of persecution under 

Article 1 of the Geneva Convention and none of them carries any greater 

weight than any other. 

Other cases to which accelerated orocedures may apply 

11. This Resolution does not affect national provisions of Member States for 

considering under accelerated procedures, where they exist, other cases 

where an urgent resolution of the claim is necessary, in which it is established 

that the applicant has committed a serious offence in the territory of the 

Member States, if a case manifestly falls within the situations mentioned in 

Article 1.F of the 1951 Geneva Convention, or for serious reasons of public 

security, even where the cases are not manifestly unfounded in accordance 

with paragraph 1 . 

Further action 

12. Ministers agreed to seek to ensure that their national laws are adapted, if need 

be, to incorporate the principles of this Resolution as soon as possible, at the 

latest by 1 January 1995. Member States will from time to time, in 

co-operation with the Commission and in consultation with UNHCR, review 

the operation of these procedures and consider whether any additional 

measures are necessary. 
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II.E RESOLUTION ON A HARMONIZED APPROACH TO QUESTIONS CONCERNING HOST 

THIRD COUNTRIES (1
) 

(london, 30 November and 1 December 1992) 

The Ministers of the Member States of the European Communities responsible for 

Immigration, meeting in London on 30 November and 1 December 1992; 

DETERMINED to achieve the objective of harmonizing asylum policies as it was 

defined by the Luxembourg European Council in June 1991 and clarified by the 

Maastricht European Council in December 1991; 

TRUE to the principles of the Geneva Convention of 28 July 1951, as amended by the 

New York Protocol of 31 January 1967, relating to the Status of Refugees, and in 

particular Articles 31 and 33 thereof; 

CONCERNED especially at the problem of refugees and asylum seekers unlawfully 

leaving countries where they have already been granted protection or have had a 

genuine opportunity to seek such protection and CONVINCED that a concerted 

response should be made to it, as suggested in Conclusion No 58 on Protection 

adopted by the UNHCR Executive Committee at its 40th session (1989); 

CONSIDERING the Dublin Convention of 15 June 1990 determining the State 

responsible for examining applications for asylum lodged in one of the Member States 

of the European Communities, and in particular Article 3(5) thereof, and WISHING to 

· harmonize the principles under which they will act under this provision; 

ANXIOUS to ensure effective protection for asylum seekers and refugees who require 

it, 

HAVE ADOPTED THE FOLLOWING RESOLUTION: 

(
1

) Scrutiny reservations by the Danish and Netherlands delegations. 
German reservation linked to the constitutional provisions of the FRG. 
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Procedure for application of the concept of host third country 

1. The Resolution on manifestly unfounded applications for asylum, adopted by Ministers 

meeting in London on 30 November and 1 December 1992, refers in paragraph 1 (b) to 

the concept of host third country. The following principles should form the procedural 

basis for applying the concept of host third country: 

(a) The formal identification of a host third country in principle precedes the 

substantiye examination of the application for asylum and its justification. 

(b) The principle of the host third country is to be applied to all applicants for asylum, 

irrespective of whether or not they may be regarded as refugees. 

(c) Thus, if there is a host third country, the application for refugee status may not be 

examined and the asylum applicant may be sent to that country. 

(d) If the asylum applicant cannot in practice be sent to a host third country, the 

provisions of the Dublin Convention will apply. 

(e) Any Member State retains the right, for humanitarian reasons, not to remove the 

asylum applicant to a host third country. 

Cases fa11ing within this concept may be considered under the accelerated procedures 

provided for in the aforementioned Resolution. 

Substantive application: requirements and criteria for establishing whether a country is a 

host third country 

2. Fulfilment of all the following fundamental requirements determines a host third 

country and should be assessed by the Member State in each individual case: 
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(a) In those third countries, the life or freedom of the asylum applicant must not be 

threatened, within the meaning of Article 33 of the Geneva Convention. 

(b) The asylum applicant must not be exposed to torture or inhuman or degrading 

treatment in the third country. - .~ 

(c) It must either be the case that the asylum applicant has already been granted 

protection in the third country or has had an opportunity, at the border or within 

the territory of the third country, to make contact with that country's authorities 

in order to seek their protection, before approaching the Member State in which 

he is applying for asylum, or that there is clear evidence of his admissibility to a 

third country. 

(d) The asylum applicant must be afforded effective protection in the host third 

country against refoulement, within the meaning of the Geneva Convention. 

If two or more countries fulfil the above conditions, the Member States may expel the 

asylum applicant to one of those third countries. Member States will take into 

account, on the basis in particular of the information available from the UNHCR, 

known practice in the third countries, especially with regard to the principle of non

refoulement before considering sending asylum applicants to them. 

Dublin Convention 

3. The following principles set out the relationship between the application of the 

·concept of the third host country, in accordance with Article 3(5) of the Dublin 

Convention, and the procedures under the Convention for determining the Member 

State responsible for examining an asylum application: 
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(a) The Member State in which the application for asylum has been lodged will 

examine whether or not the principle of the host third country can be applied. If 

that State decides to apply the principle, it will set in train the procedures 

necessary for sending the asylum applicant to the host third country before 

considering whether or not to transfer responsibility for examining the application 

for asylum to another Member State pursuant to the Dublin Convention. 

(b) A Member State may not decline responsibility for examining an application for 

asylum, pursuant to the Dublin Convention, by claiming that the requesting 

Member State should have returned the applicant to a host third country. 

(c) Notwithstanding the above, the Member State responsible for examining the 

application will retain the right, pursuant to its national laws, to send an applicant 

for asylum to the host third country. 

(d) The above provisions do not prejudice the application of Article 3{4) and Article 9 

of the Dublin Convention by the Member State in which the application for asylum 

has been lodged. 

Future action 

4. Ministers agreed to seek to ensure that their national laws are adapted, if need be, 

and to incorporate the ·principles of this resolution as soon as possible, at the latest by 

the time of the entry into force of the Dublin Convention. Member States will from 

time to time, in co-operation with the Commission and in consultation with UNHCR, 

review the operation of these procedures and consider whether any additional 

measures are necessary. 
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II.F RESOLUTION ON CERTAIN COMMON GUIDELINES AS REGARDS THE ADMISSION 

OF PARTICULARLY VULNERABLE GROUPS OF PERSONS FROM THE FORMER 

YUGOSLAVIA 

THE MINISTERS OF THE MEMBER STATES OF THE EUROPEAN COMMUNITIES __ .. 
RESPONSIBLE FOR IMMIGRATION IN THE MEMBER STATES OF THE EUROPEAN 

COMMUNITIES, meeting in Copenhagen on 1 and 2 June 1993, 

CONCERNED. at the continuing humanitarian crisis in the former Yugoslavia, 

RECALLING the common position adopted by the European Community and its 

Member States at the Geneva Conference of 29 July 1992 organized by the 

United Nations High Commissioner for Refugees, 

RECALLING the conclusions of the European Council meeting held on 11 and 

12 December 1992 in Edinburgh, 

DECLARING their support for the work carried out both within and outside the former 

Yugoslavia by the United Nations High Commissioner for Refugees and by other 

humanitarian organizations. 

EMPHASIZING that, in accordance with the approach of the United Nations High 

Commissioner for Refugees that protection and assistance should wherever possible 

be provided in the region of origin, they consider that displaced persons should be 

helped to remain in safe areas situated as close as possible to their homes, and that 

the efforts of the Member States should be aimed at creating safe conditions for 

these persons and sufficient funds for them to be able to remain in these areas, 

REAFFIRMING their willingness, in co-operation with the United Nations High 

Commissioner for Refugees, to admit, according to their possibilities, particularly 

vulnerable persons in order to afford them temporary protection, 
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HAVE ADOPTED THE FOLLOWING RESOLUTION: 

1. Member States, in compliance with their national procedures and laws, will take 

suitable measures for the admittance, within the limits of the possibilities of each 

Member State, of particularly vulnerable persons from the former Yugoslavia in order 

to afford them temporary protection. 

These arrangements are especially intended to apply to: 

(a) persons from the former Yugoslavia who: 

have been held in a prisoner-of-war or internment camp and cannot otherwise 

be saved from a threat to life or limb; 

are injured or seriously ill and for whom medical treatment cannot be obtained 

locally; 

are under a direct threat to life or limb and whose protection cannot otherwise 

be secured; 

have been subjected to sexual assault, provided that there is no suitable 

means for assisting them in safe areas situated as close as possible to their 

homes; 

(b) persons from the former Yugoslavia who have come directly from combat zones 

within their borders and who cannot return to their homes because of the conflict 

and human rights abuses. 
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2. Member States will endeavour to administer such arrangements on the basis of the 

overall objective that persons from the former Yugoslavia who are admitted to the 

Member States and given temporary protection are to return to an area in the former 

Yugoslavia in which they can live in safety as soon as the conditions in that area 

make it possible to do so safely. 

3. Each Member State will make every effort to take the measures required to enable the 

persons concerned to stay in its territory temporarily within the framework of the 

general objec~ive referred to in point 2. 

To that end Member States will in particular ensure the implementation of principles 

conducive to conditions in which the persons admitted to their territory- can live in 

dignity during their stay. 

Those principles shall include the following: 

the persons concerned shall be entitled to stay temporarily as far as is possible 

until conditions are suitable for their return, unless their stay constitutes a threat 

to public order, national security or the international relations of the Member 

States; 

arrangements must be made for access to resources which allow them to live in 

decent conditions. Each Member State will determine the appropriate level and 

the means of achieving this, whether by earnings from work, exceptional aid or 

social benefits; they will pay special attention to the possibilities for housing the 

persons admitted; 

Member States will pay due heed to the possibilities for access to health care, 

each Member State determining the arrangements for setting up this benefit; 
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Member States will make every endeavour to ensure children can develop 

normally. To that end the host State will in particular ensure that they can attend 

school; 

as far as is possible, arrangements will be made for contacts to be maintained 

with close relatives (spouses and children who are minors). In exceptional 

circumstances, in particular on humanitarian grounds, provisional permission to 

stay may be granted for this purpose; 

- whenever possible, the persons concerned will be informed of the conditions of 

stay in the host country; 

as far as is possible, with the involvement of local authorities and associations, 

displaced persons will be encouraged to take part in the host country's cultural 

and social activities. 

These principles will be implemented in respect both of persons whose admission has 

been organized directly by the Member States and of those who make their own way 

to national territory once they have been granted provisional leave to stay. Member 

States will in this regard be motivated by the traditions of respect for the rights of the 

individual on which the European Community is built. 
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U.G COUNCIL CONCLUSIONS CONCERNING THE POSSIBLE APPLICATION OF 

ARTICLE K.9 OF THE TREATY ON EUROPEAN UNION TO ASYLUM POLICY 

The Council noted the progress made in asylum policy cooperation in recent years -- ·"' . 
on the basis, in particular, of the programme approved by the Maastricht European 

Council. 

Aware of. the need to intensify such cooperation, it agreed to implement as soon 

as possible the new instruments available to it under the Treaty on European 

Union. They will make it possible to improve the effectiveness of the measures 

adopted in the framework of the Union in implementation of the priority 

programmes to be drawn up. 

The Council took cognizance of the Commission report on the application of 

Article K. 9 to asylum policy, as provided for in paragraph 2 of the Declaration 

contained in the Final Act of the Treaty on European Union. 

The Council noted that, in the Commission's view, application of Article K.9 

would offer certain advantages. It considers, however, like the Commission, that 

the time is not yet right to propose such application so soon after the entry into 

force of the TEU. Nevertheless, it believes that it might be advisable to reconsider 

this matter at a later date in the light of experience and by the end of 1995 at the 

latest. 

4464/1/95 · ews/LG/mmk EN 
145 

' . 



- II.H-

II.H DECISION ESTABLISHING THE CLEARING HOUSE 
: 

THE MINISTERS RESPONSIBLE FOR IMMIGRATION, HEREINAFTER REFERRED TO AS 

"THE MINISTERS", 

Whereas Article 14 of the Convention determining the State responsible for examining 

applications tor asylum lodged in one of the Member States of the European 

Communities, signed in Dublin on 15 June 1990 and in Luxembourg 

on 13 June 1991, provides for an exchange of information; 

Whereas, in their report on immigration and asylum policy to the European Council 

meeting in Maastricht, they decided to establish a clearing house for information, 

discussion and exchange on asylum; 

Wishing to fulfil the task entrusted to them by the European Council meeting in 

Maastricht, which invited them to implement, within the proposed time-scale, the 

programme of work contained in that report; 

Considering the Declaration on asylum annexed to the Treaty on European Union, 

HAVE DECIDED TO: · 

agree to the provisions set out in the Annex for the establishment of the Centre 

for Information, Discussion and Exchange on Asylum (clearing house); 

- ask the ad hoc Group on Immigration to draw up in proper form the act which, 

after ratification of the Treaty on European Union, will be submitted to the Council 

for approval under the procedures laid down for that purpose; 
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ask the ad hoc Group on Immigration to: 

= supervise the provisional operation of the clearing house, until the 

abovementioned act is adopted; 

- ·' 
= carry out further studies on the definitive structures and financing of the · 

clearing house. 
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ANNEX to the Decision 

A Centre for Information, Discussion and Exchange on Asylum, hereinafter referred to a·s 

the "clearing house", to operate within the framework of the General Secretariat of the 

Council of the European Communities, is hereby established. 

The Member States shall designate to participate in the clearing house: 

their delegates, who shall in principle be the persons dealing with asylum matters in 

the relevant Council body; 

officials responsible in the Member States for implementing laws and regulations on 

asylum and more specifically experts responsible for processing asylum applications. 

The Commission shall be fully associated with the work of the clearing house. 

The tasks and operating methods of the clearing house shall be as follows: 

I. 

Powers 

The clearing house shall: 

for the time being operate provisionally within the framework of this Decision; 

act within the framework of the provisions of the act to be adopted on the basis of 

the Treaty on European Union as soon as possible after the latter comes into force; 

be an informal forum for exchanges of information and consultations, without any 

decision-making power. 
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II. 

Objectives 

The clearing house shall gather, exchange and disseminate information and compile 

documentation on all matters relating to asylum. 

The aim of this exchange of information shall be the development within the clearing 

house of greater informal consultation, itself designed to facilitate, through competent 

bodies, coordination and harmonization of asylum practice and policies. 

The clearing house may draw the attention of national bodies and/or the Council to certain 

problems. Those bodies via the Ministers and/or the Ministers themselves may ask the 

clearing house to conduct studies, which may be accompanied by proposals. 

Ill. 

Gathering of information 

The following information shall be exchanged within the clearing house: 

Member States' legislation and rules on the right of asylum; 

important policy documents (in their final form); 

important case law and legal principles; 

statistics. 
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The Ministers recognize the usefulness to the clearing house of exchanges of information 

concerning in particular: 

the situation in the countries of origin of applicants for asylum; 

indications available under early warning; 

routes taken by asylum seekers and the involvement of intermediaries and/or transport 

operators; 

reception and accommodation conditions; 

matters already harmonized. 

Data stored by the Office of the United Nations High Commissioner for Refugees or by 

other bodies may be taken into account. 

This information is to serve as a basis for documentation and discussion arid is to be 

disseminated under the conditions described below. 

IV. 

Dissemination of information 

The Ministers, national authorities participating in the work of the clearing house and the 

Commission shall have access to the information held by the clearing house. 

The Ministers shall determine the framework and conditions for the clearing house to 

· disseminate information to international organizations, non-governmental organizations, 

universities and the media in particular. 

When supplying information, Member States shall state how they wish it to be classified. 

A Member State may oppose the dissemination of information which it has supplied. 
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Reports 

The clearing house shall draw up a report for the Council, in principle twice a year. 
-·" 

The Ministers may ask the clearing house to draw up a report on Member States' 

application of the 1951 Geneva Convention. 

VI. 

Meetings 

For particular topics, the clearing house may invite other persons to contribute to its 

proceedings. 

VII. 

• 

The clearing house may, within its terms of reference, suggest to the Ministers the 

establishment of all co-operation which it deems necessary, in particular with the Office of 

the United Nations High Commissioner for Refugees. 
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STATEMENT FOR THE MINUTES 

OF THE MEETING OF MINISTERS 

RESPONSIBLE FOR IMMIGRATION 

The Ministers invite the clearing house to concentrate its initial discussions on the 

obligatory exchange of information provided for in the Dublin Convention. 
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I. DRAFT RESOLUTION ON MINIMUM GUARANTEES FOR ASYLUM PROCEDURES 

1. At its meeting on 9 and 10 March 1995, the Council (JHA} reached agreement in 

principle on the text of the draft Resolution set out in the Annex hereto. At the 

meeting, the Swedish and Danish delegations entered reservations linked to - .~ 

inaccuracies in the text of their language versions. 

2. Furthermore, the Council agreed that, once definitively approved, the Resolution 

would be_ sent to the European Parliament. 

3. As the text has been finalized, it is suggested that the Permanent Representatives 

Committee recommend that the Council adopt the text set out in Annex I, 

together with the statements set out in Annex II et seq. 
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ANNEX I 

RESOLUTION 

on minimum guarantees for asylum procedures 

THE COUNCIL, 

at its meeting in Brussels on ......•..•.•.... , 

HAVING REGARD TO Article K. 1 of the Treaty on European Union, which includes asylum 

policy as a matter of common interest, 

DETERMINED, in keeping with the common humanitarian tradition of the Member States, 

to guarantee adequate protection to refugees in need of such protection in accordance 

with the Geneva Convention of 28 July 1951 relating to the Status of Refugees, as 

amended by the New York Protocol of 31 January 1967, 

RECALLING the Member States' commitments under the European Convention for the 

Protection of Human Rights and Fundamental Freedoms of 4 November 1950, 

NOTING that, under national legislation, Member States may exceptionally allow aliens to 

stay for other compelling reasons not covered by the 1951 Geneva Convention, 

AFFIRMING the intention of Member States to apply the Dublin Convention of 15 June 

1990 determining the State Responsible for Examining Applications for Asylum Lodged in 

· one of the Member States of the European Communities, 

CONVINCED that this requires decisions on asylum applications to be taken on the basis 

of equivalent procedures in all Member States and common procedural guarantees to be 

adopted for asylum-seekers to that end, taking into account the conclusions of the 

Executive Committee of the United Nations High Commissioner for Refugees and 

Recommendation R(81) 16 of the Committee of Ministers of the Council of Europe, 
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HEREBY ADOPTS THIS RESOLUTION: 

I. The guarantees provided for in this Resolution will apply to the examination of asylum 

applications within the meaning of Article 3 of the Dublin Convention, with the 

exception of procedures to determine the Member State responsible under the said 

Convention. The specific guarantees applicable to those procedures will be 

determined by the Executive Committee set up by the Dublin Convention. 

II. Universal principles concerning fair and effective asylum procedures 

1. Asylum procedures will be applied in full compliance with the 1951 Geneva 

Convention, and the 1967 New York Protocol relating to the Status of Refugees 

and other obligations under international law in respect of refugees and human 

rights. In particular, the procedures will comply fully with Article 1 of the 1951 

Convention concerning the definition of a refugee, Article 33 relating to the 

principle of "non-refoulement" and Article 35 concerning cooperation with the 

Office of the United Nations High Commissioner for Refugees, including the 

facilitation of its duty of supervising the application of the Convention. 

2. In order to ensure effectively the principle of "non-refoulement", no expulsion 

measure will be carried out as long as no decision has been taken on the asylum 

application. 

Ill. Guarantees concerning the examination of asylum applications 

3. The regulations on access to the asylum procedure, the basic features of the 

asylum procedure itself and the designation of the authorities responsible for 

examination of asylum applications are to be laid down in the individual Member 

State's legislation. 

4. Asylum applications will be examined by an authority fully qualified in the field of 

asylum and refugee matters. Decisions will be taken independently in the sense ·1 
that all asylum applications will be examined and decided upon individually, 

objectively and impartially. 
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5. When examining an application for asylum the competent authority must, of its 

own initiative, take into consideration and seek to establish all the relevant facts 

and give the applicant the opportunity to present a substantial description of the 

circumstances of the case and to prove them. For his part the applicant must · 

present all the facts and circumstances known to him and give access to all the 

available evidence. 

Recognition of refugee status is not dependent on the production of any particular 

formal evidence. 

6. The authorities responsible for the examination of the asylum application must be 

fully qualified in the field of asylum and refugee matters. To this effect, they 

must: 

have at their disposal specialized personnel with the necessary knowledge and 

experience in the field of asylum and refugee matters, who have an 

understanding of an applicant's particular situation; 

have access to precise and up-to-date information from various sources, 

including information from the UNHCR, concerning the situation prevailing in 

the countries of origin of asylum-seekers and in transit countries; 

have the right to ask advice, whenever necessary, from experts on particular 

issues, e.g. a medical issue or an issue of a cultural nature. 

7. The authorities responsible for border controls and the local authorities with which 

asylum applications are lodged must receive clear and detailed instructions so that 

the applications, together with all other information available, can be forwarded 

without delay to the competent authority for examination. 
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8. In the case of a negative decision, provision must be made for an app~al to a 

court or a review authority which gives an independent ruling on individual cases 

under the conditions laid down in paragraph 4. 

9. Member States must ensure that the competent authorities are adequa~ely 

provided with staff and equipment so that they can discharge their duties - ·" 
promptly and under the best possible conditions. 

IV. Rights of asylum-seekers during examination, appeal and review procedures 

1 0. An asylum-seeker must have an effective opportunity to lodge his asylum 

application as early as possible. 

11. Declarations made by the asylum-seeker and other details of his application 

are very sensitive data, requiring protection. National law must therefore 

provide adequate data protection guarantees, particularly as against the 

authorities of the asylum-seeker's country of origin. 

12. As long as the asylum application has not been decided on, the general 

principle applies that the applicant is allowed to remain in the territory of the 

State in which his application has been lodged or is being examined. 

13. Asylum-seekers must be informed of the procedure to be followed and of their 

rights and obligations during the procedure, in a language which they can 

understand. In particular: 
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they must be given the services of an interpreter, whenever necessary, 

for submitting their case to the authorities concerned. These services 

must be paid for out of public funds, if the interpreter is appointed by 

the competent authorities; 
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in accordance with the rules of the Member State concerned, they may 

call in a legal adviser or other counsellor to assist them during the 

procedure; 

- they must be given the opportunity, at all stages of the procedure, to 

communicate with the Office of the United Nations High Commissioner for 

Refugees (UNHCR) or with other refugee organizations which may be 

working on behalf of the UNHCR in the Member State concerned, and vice 

versa. 

In addition, asylum-seekers may enter into contact with other refugee 

organizations under procedures laid down by the Member States. 

The opportunity for an asylum-seeker to communicate with the UNHCR 

and other refugee organizations need not necessarily prevent 

implementation of a decision; 

the representative of the Office of the UNHCR must be given the 

opportunity to be informed of the course of the procedure, to learn about 

the decisions of the competent authorities and to submit his observations. 

14. Before a final decision is taken on the asylum application, the asylum-seeker 

must be given the opportunity of a personal interview with an official qualified 

under national law. 

15. The decision on the asylum application must be communicated to the 

asylum-seeker in writing. If the application is rejected, the asylum-seeker 

must be informed of the reasons and of any possibility of having the decision 

reviewed. The asylum-seeker must have the opportunity, inasmuch as 

national law so provides, to acquaint himself with or be informed of the main 

purport of the decision and any possibility of appeal, in a language which he 

understands. 

16. The asylum-seeker must be given an adequate period of time within which to 

appeal and to prepare his case when requesting review of the decision. These 

time-limits ml)st be communicated to the asylum-seeker in good time. 
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17. Until a decision has been taken on the appeal, the general principle will appiy 

that the asylum-seeker may remain in the territory of the Member State 

concerned. Wh~re the national law of a Member State permits a derogation 

from ·this principle in certain cases, the asylum-seeker should at least be able 

to apply to the bodies referred to in paragraph 8 (court or independent review 

authority) for leave to remain in the territory of the Member State temporarily - ·' 
during procedures before those bodies, on the grounds of the particular 

circumstances of his case; no expulsion may take place until a decision has 

been taken on this application. 

Manifestly unfounded asylum applications 

18. Manifestly unfounded asylum applications within the meaning of the 

Resolution adopted by the Immigration Ministers at their meeting on 

30 November and 1 December 1992 will be dealt with in accordance with that 

Resolution. Subject to the principles laid down therein, the guarantees laid 

down in the present Resolution will apply. 

19. By way of derogation from paragraph 8, Member States may exclude the 

possibility of lodging an appeal against a decision to reject an application if, 

instead, an independent body which is distinct from the examining authority 

has already confirmed the decision. 

20. The Member States observe that, with due regard for the 1951 Geneva 

Refugee Convention, there should be no de facto or de jure grounds for 

granting refugee status to an asylum applicant who is a national of another 

Member State. 
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On this basis, a particularly rapid or simplified procedure will be applied to the 

application for asylum lodged by a national of another Member State, in 

accordance with each Member States's rules and practice, it being specified 

that the Member States continue to be obliged to examine individually every 

application for asylum, as provided by the Geneva Convention to which the 

Treaty on European Union refers. 

21. Member States may provide for exceptions to the principle in paragraph 17 in 

limited cases, under national law, when, in consideration of objective criteria 

extra{leous to the application itself, an application is manifestly unfounded in 

accordance with paragraphs 9 and 1 0 of the Resolution adopted by the 

Immigration Ministers on 30 November and 1 December 1992. However, in 

such cases it should at least be guaranteed that the decision on the 

application is taken at a high level and that additional sufficient safeguards 

(e.g. the same assessment, before the execution of the decision, by another 

authority which must be of a central nature and have the necessary 

knowledge and experience in the field of asylum and refugee law) ensure the 

correctness of the decision. 

22. Member States may provide for exceptions to the principle in paragraph 17 

with respect to asylum applications where, under national law, the host third 

country concept is applicable in accordance with the Resolution adopted by 

the Immigration Ministers at their meeting on 30 November and 

4464/1/95 

1 December 1992. In such cases Member States may also provide, by way of 

derogation from paragraph 15, that the decision rejecting the application, its 

underlying reasons and the asylum-seeker's rights may be communicated to 

him orally instead of in writing. Upon request, the decision will be confirmed 

in writing. The third country authorities must, where necessary, be informed 

that the asylum application was not examined as to substance. 
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Asylum applications at the border 

23. Member States will adopt administrative measures ensuring that any 

asylum-seeker arriving at their frontiers is afforded an opportunity to lodge an. 

asylum application. 

24. Member States may, inasmuch as national law so provides, apply special 

procedures to establish, prior to the decision on admission, whether or not the 

application for asylum is manifestly unfounded. No expulsion measure will be 

carried out during this procedure. 

Where an application for asylum is manifestly unfounded, the asylum-seeker 

may be refus~d admission. In such cases, the national law of a ·Member State 

may permit an exception to the general principle of the suspensive effect of 

the appeal (paragraph 17). However, it must at least be ensured that the 

decision on the refusal of admission is taken by a ministry or comparable 

central authority and that additional sufficient safeguards (for example, prior 

examination by another central authority) ensure the correctness of the 

decision. Such authorities must be fully qualified in asylum and refugee 

matters a 

25. In addition, where, under national law, the host third country concept is 

applicable in accordance with the Resolution adopted by the Immigration 

Ministers at their meeting on 30 November and 1 December 1992, Member 

States may provide for exceptions to the principles in paragraphs 7 and 17. 

Member States may also provide, by way of derogation from paragraph 15, 

that the decision rejecting the application, its underlying reasons and any 

possibility of appeal may be communicated to the asylum-seeker orally instead 

of in writing. Upon request, the decision will be confirmed in writing. 
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The procedure in the cases referred to in the first sentence of the preceding 

subparagraph may be carried out before the decision on admission has been 

taken. In such casesu admission may be refused. 
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V. Additional safeguards for unaccompanied minors and women 

Unaccompanied minors 

26. Provision must be made for unaccompanied minors seeking asylum to be 

represented by a specifically appointed institution or adult if they do not have 

capacity under national law. During the interview, unaccompanied minors 

may be accompanied by that adult or representatives of that institution. 

These persons are to protect the child's interests. 

27. When examining an application for asylum from an unaccompanied minor, his 

mental development and maturity will be taken into account. 

Women 

28. Member States must endeavour to involve skilled female employees and 

female interpreters in the asylum procedure where necessary, particularly 

where female asylum-seekers find it difficult to present the grounds for their 

application in a comprehensive manner owing to the experiences they have 

undergone or to their cultural origin. 

VI. Residence where the criteria for classification as a refugee are met 

29. A Member State which, notwithstanding national provisions on application of 

the host third country concept, has examined an asylum application must 

grant refugee status to an asylum-seeker fulfilling the criteria of Article 1 of 

the Geneva Convention. Member States may provide, in accordance with 

their national law, that they will not make full use of the exclusion clauses 

contained in the Geneva Convention. 
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The refugee should in principle be granted the right of residence in the 

Member State concerned. 
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VIJ. Other cases 

30. This Resolution does not affect the laws and regulations of the various 

Member States regarding the cases covered in paragraph 11 of the 

Resolution on manifestly unfounded asylum applications adopt~d by the 

Immigration Ministers at their meeting on 30 November and - ·' 
1 December 1992. 

VIII. Further action 

31. Member States will take account of these principles in the case of all 

proposals for changes to their national legislation. In addition, Member 

States will strive to bring their national legislation into line with these 

principles by 1 January 1996. In conjunction with the Commission and in 

consultation with the UNHCR, they will periodically review the operation . 

of these principles and consider whether any additional measures are 

necessary. 

IX. More favourable provisions 

32. Member States have the right to enact national provisions on guarantees 

provided by procedures applicable to asylum-seekers which are more 

favourable than those contained in the common minimum guarantees. 
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Statement by the Austrian delegation 

for the Council minutes 

ANNEX II 

"On the occasion of the adoption of the Council Resolution on minimum guarantees for 

asylum procedures, it is the Austrian representative's understanding that: 

1. this Resolution will be without prejudice to the Resolution on manifestly unfounded 

asylum applications, adopted by the Immigration Ministers at their meeting on 

30 November and 1 December 1992, and that 

2. for application of paragraph 8, the appeal provided for in Austrian law, which is 

referral to the Federal Ministry of the Interior, meets the requirements of individual, 

objective and impartial examination." 
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ANNEX Ill 

Statement by the Belgian delegation 

for the Council minutes 

"The Belgian delegation interprets the reference to the European Convention on Human - ·" 
Rights as implying that compliance therewith will not be affected: 

either by the use of the possibility offered by Article 1 5 of that Convention to 

derogate sig11ificantly therefrom; 

or by departures from the case law of the European Court in the interpretation of 

Article 13 of that Convention on the right to "an effective remedy"." 
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Statement by the Irish delegation 

for the Council minutes 

ANNEX IV 

"In relation to the appeal against a decision referred to in paragraphs 8 and 17, in the Irish 

context the appeal is against the recommendation of the examining authority to the 

Ministry of Justic_e." 
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Statement by the United Kingdom and Danish delegations 

for the Council minutes 

ANNEX V 

"The United Kingdom and Denmark state that they will apply the procedure provided for in 

the second sentence of paragraph 20 insofar as the legislation of their countries so 

permits." 
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ANNEX VI 

Re paragraph 8 

Statements by the Swedish delegation 

for the Council minutes 

"In relation to th~ appeal against a decision referred to in paragraph 8, in the Swedish 

context the appeal is against the recommendation of the examining authority to the 

Government." 

Re paragraph 17 

"In relation to the authorization to apply for leave to remain in the territory of the Member 

State temporarily during procedures before the review authority, in the Swedish context 

this application will be decided on by the Swedish Immigration Board." 

4464/1/95 ews/LG/mmk EN 
168 



- II.J - ,, 

J. (Acts adopted pursuant to Title VI of the Treaty on European Union) 

JOINT Posmo~ 
of 4 March 1996 

defined by ~he Coun~il on the basis of Article K.3 of the Treaty on European Union oh the 
h"armoni~ed ·application of the definition of the term 'refugee' iri Article 1 . of the Geneva 

··· · · ·· · ···convention of 28 July 1951 relating-to die status of refugees 

(96/196/jHA) 

lHE COUNCIL OF lHE EUROPEAN UNION, 

Having regard to the Treaty on European Union,' and in 
particular Article K.3 (2) (a) thereof, 

Whereas under Article K.l of the Treaty, asylum policy is 
regarded as a matter of common interest; 

Wh~te~~ the_ ~~ropean Cou~cil, meeting in St~asbourg on 
8 and 9 December-1990, set t}:te- objective of harmonizing 
Member States' asylum polides, which was further 
developed by the European Council in Maastricht on 9 
and 10 -·December 1991 and in Brussels· on 10 and 
11 . December 1993, ·and in the ·Commission 
communication on immigration and asylum policies of 
23 February 1994; 

Emphasizing, in keeping with the Member States' 
common humanitarian tradition, the importance of 
guaranteeing appropriate protection for refugees in 
accordance with the provisions of the Geneva Convention 
of 18 July 1951' ·relating ~to' the Status of Refugees, ·as 
amended by the New York Protocol of 31 January _1967, 

·hereafter referred to .as the 'Geneva Convention'; 

Having established that _the .H~ndbook of the United 
Nations High Commissioner for Refugees (UNHCR) is a 
valuable aid to Member States in determining refugee 
scinis; · · · ·. -.~ · ·:=.: ::- · · ' · 

Whereas harmonized application of the criteria for 
determining · refugee status· 1s · essential for the 
harmonization o~ asylum policies in the Member States, 

HAS ADOPTED TiiiS JOINT POSrilON: 

-The guidelhtes set out below for the application of 
criteria for recognition and admission as a refugee are 
hereby approved. 

- These guidelines shall be notified to the administrative 
bodies responsible for recognition of refugee status, 
which are hereby r~quested to take them as a basis, 

without prejudice to Member States' caselaw on 
asylum matters and their relevant constitutional 
positions. 

- This joint position is adopted within the limits of the 
constitutional powers of the Governments of the 
Member States; it shall not bind the legislative 
authorities or affect decisions of the judicial 
authorities of the Member States. 

- The Council shall review the application of~ these 
guidelines once a year and, if appropriate, adapt them 
to developments in asylum applications. 

1. · Recognition as a refugee 

2. 

Determination of the status of refugee is based on 
criteria according · to which the · competent 
national bodies decide to grant an asylum-seeker 
the protection provided for in the Geneva 
Convention. This document relates .. to 
implementation · of the criteria as defi~ed in 
Article 1 of that Convention. It in no way affects 
the conditions under which a Member State may, 
according to its domestic law, permit a person to 
remain in its territory if his safety or physical 
integrity would be endangered if he were to 
return to his country because of circumstances 
which are not covc:red by the Geneva Convention 
but which constitute a reason for not returning 
him to his country of origin. 

IndiVid~ai or collective determinatio~ of ~efugce 
status 

Each application for asylum is examined on the 
basis of the facts and circumstances put forward 

· "in each individual case and taking account of the 
objectiye situation prevailing in the country of 
origin. 

. In practice it rna~ be that a whofe group of people 
are exposed to persecution. In such cases, too, 
applications will be examined individually, 
although in specific cases this examination may be 
limited to determining whether the individual 
belongs to the group in question. 
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3. 

4. 

Establishment of the evidence required for 
granting refugee status 

The determining factor for granting refugee status 
in accordance with the Geneva Convention is the 
existence of a well-founded fear of persecution on 
grounds of race, religion, -nationality, political 
opinions or membership of a particular social 
group. The question of ·whether fear of 
persecution is well-founded must be appreciated 
in the light of the circumstances of each case. It is 
for the asylum-seeker to · submit the evidence 
needed to assess the veracity of the facts and 
circumstances put forward. It should be 
understood that once the credibility of the 
asylum-seeker's statements has been sufficiently 
established, it will not be necessary to seek 
detailed confirmation· of the facts put forward 
and the asylum-seeker should, unless there are 
good .reasons to the contrary, be given the benefit 
of the doubt. 

The fact that an individual has already been 
subject to persecution or to direct threats of 
persecution is a serious indication of the risk of 
persecution, unless a radical change of conditions 
has taken place since then in his country of origin 
or in his relations with his country of origin. 

The fact that an individual, prior to his departure 
from . his country of origin, was not subject 
to persecution or directly threatened with 
persecution does not per se mean that he cannot 
in asylum proceedings claim a well-founded fear 
of persecution. 

'Persecution' within the meaning of Article lA of 
the Geneva Convention 

The term 'persecution' as it is used in this 
document is taken from Article lA of the Geneva 
Convention. 

The ter~is not defined in the.Convention. Nor is 
a universally accepted definition to be found 
either in the conclusions of . the UNHCR 
Executive Committee or in legal literature on the. 
subject. The guidelines in this document do not 
constitute a definition. 

However, it is generally agreed that, in order to 
constitue 'persecution' within the meaning of 
Article lA, acts suffered or feared must: • 

- be sufficiently serious, by their nature or their 
repetition: they must either constitute a basic 
attack on human rig~ts, for example, life, 

- II.J -

freedom or phy~ical integrity, or, in the light 
of all the facts of the case, manifestly preclude 
the person who has suffered them from 
continuing to live in his country of origin ( 1 ), 

and 

- be based on one of the grounds mentioned 
in Article lA: race, religion, nationality, 
membership of a particular social group or 
political opinions. Grounds of persecution 
may overlap and several will often be 
applicable to the same person. The fact· that 
these grounds are·genuine or simplr attributed 
to the person concerned b}· the persecutor is 
immaterial. 

Several types of persecution may occur together 
and the combination of e\'ents each of which, 
taken separately, does not constitute persecution 
may, depending on the circumstances, amount to 
actual persecution or be regarded as a serious 
ground for fear of persecution. 

In the following ·guiding principles, the term 
'persecution' is to be understood with reference to 
this section. 

5. Origins of persecution 

5 .1. Persecution by the State 

Persec.ution is generally the act of a State organ 
(central State or federal States, regional and .local 
authorities) whatever its status in international 
law, or of parties or organizations controlling the 
State. 

In addition to cases in which persecution takes 
the form of the use of brute force, it may also 
take the form of administrative and/or judicial 
measures which either ·have the appearance of 
legality and are misused for the purposes of 
persecution, or are carried out in breach of the 
law. 

5.1.1. Legal, administrative and police 
measures 

(a) General measures 

The official authorities of a country are 
sometimes moved to take general measures to 
maintain public order, safegGard State 
security, preserve public health, etc. As 

( 1) This wording is \\ithout prejudice to point 8: 'whether the 
person concerned cannot find effective protection in another 
part of his own country .• .'. · 
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required, such measures may include 
restrictions on the exercise of certain 
freedoms. They may also be accompanied by 
the use of force, but such restrictions or use 
of force dQ not in themselve·s constitute 
sufficient grounds for granting refugee status 
to the individuals against whom the measures 
are directed. However, if it emerges that such 
measures are being implemented in a 
discriminatory manner on one or more of tpe 
grounds mentioned in Article lA of the 
Geneva Convention and may have sufficiently 
serious consequences, they may give rise to a 
well-founded fear of persecution on the part 
of individuals who are victims of their 
improper application. Such is the case, in 
particular, where general measures are used 
to camouflage individual measures taken 
against persons who, for the reasons 
mentioned in Article lA, are likely to be 
threatened by their authorities. 

(b) Measures directed against certain categories 

Measures directed against one or more 
specific categories of the population may be 
legitimate in a society, even when they 
impose particular constraints or restrictions 
on cenain freedoms. 

However, they may be considered as 
justifying £ears of persecution, in particular 

. where the aim which they pursue has been 
condemned by the international community, 
or where they are manifestly disproportionate 
to the end sought, or where their 
implementation leads to serious abuses aimed 
at treating a certain group differently and less 
favourably than the population as a whole. 

(c) Individual measures 

Any administrative measure taken against an 
individual, leaving aside ariy consideration of 
general interest referred to above, on one of 
the grounds mentioned in Article lA, which 
is sufficiently severe in the light of the criteria 

/ referred to in section 4 of this Joint Position, 
· may be regarded as persecution, in particular 

where it is intention~}, systematic and, 
lasting. 

It is important, therefore, to take account of 
all the ·circumstances surrounding the 
individual measure reported by the 
asylum-seeker, in order to assess whether his 
fears of persecution are well-founded. 

In all the cases referred to above, consideration 
must be given to whether there is an effective 
remedy or remedies whictt would put an end to 

the situation of abuse. As a general rule, 
persecution will be indicated by the fact that no. 
redress exists or, if there are means of redress, 
that the individual or individuals concerned are 
deprived of the opportunity of having access to 
them or by the fact that the· decisions of the 
competent authority are not impartial (see 5.1.2) 
or have no effect. 

5 .1.2. Pro s e c u t i o n 

Whilst appearing to be lawful, prosecution or 
court sentences may amount to persecution where 
they indud~ a discriminatory element and where 
they are sufficiently severe in the light of the 
criteria referred to in section 4 of this Joint 
Position. This is particularly true in the event of: 

(a) Discriminatory prosecution 

This concerns a situation in which the 
criminal law provision is applicable to all but 
where only certain persons are prosecuted on · 
grounds of characteristics likely to lead to the 
award of refugee status. It is therefore the 
discriminatory element in the implementation 
of prosecution policy which is essential for 
recognizing a person ~s a refugee. 

(b) Discriminatory punishment 

Punishment or the threat thereof on the basis 
of a universally applicable criminal law 
provisic~m will be discriminatory if persons 
who breach the law are punished but certain 
persons are subject to more severe 
punishment · on account of characteristics 
likely to lead to the award of refugee status. 
The discriminatory element in· the 
punishment imposed is essential. Persecution 
may be deemed to exist in the event of a 
disproportionate sentence, provided that 
there is a link with one of the grounds of 
persecution referred to in Ankle lA. 

(c) Breach of a criminal law provision on 
account of the grounds of persecution · 

Intentional breach of a criminal law provision 
- whether applicable universally or to 
certain categories of person1- on account of 
the grounds of persecution must be clearly 
the result of pronouncements or participation 
in certain activities in the country of origin 
or · be the objective consequence of 
characteristics of the asylum-seeker liable to 
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lead to the grant. of refugee status. The 
deciding factors are the nature of the 
punishment, the severity of the punishment in 
relation to the offence committed, the legal 
system and the human rights situation in the 
country of origin:· Consideration should be 
given to whether the intentional breach of the 
criminal law provision can be ·deemed 
unavoidable in the light· of the individual 
circumstances of the person involved and the 
situation in the country of origin. 

5.2. · '!'ersecution by th~rd parties 

6. 

Persecution by third parties will be considered to 
fall within the scope of the Geneva Convention 

· where it is based oh one of the grounds in 
Article lA of that Convention, is individual in 
·nature and is encouraged or permitted by the 
authorities. Where the official authorities fail to 

. act, such persecution should give rise to individual 
examination of each application for refugee 
status, in accordance with national judicial 
practice, in the light in particular of whether or 
not the failure to act was deliberate. The persons 
concerned may be eligible in any event for 
appropriate forms of protection under national 
law. 

Civil war and other internal or generalized armed 
conflicts 

Reference to a civil war or internal or generalized 
armed conflict and the dangers which it entails is 
not in itself sufficient to warrant the grant of 
refugee status. Fear of persecution must in all 
cases . be based on one of the grounds in 
Article lA of the Geneva Convention and be 
individual iii nature. 

In such ·Situations, persecution may stem either 
from the .legal authorities or third parties 
encouraged or tolerated by them, or from de facto 
authorities in control of part of the territory 
within which the State cannot afford its nationals 
prote~~ 

In principle, use of the armed forces does not 
constitute persecution where it is in accordanc~ 
with international rules of war and internationally 
recognized practice; however, it becomes 
persecution where, for instance, authority is · 
established over a particular area and its attacks 
on opponents or on the population fulfil the 
criteria in section 4. 

In other cases, other forms of protection· may be 
provided under national legislatjon. 

- II.J -

7. Grounds of persecution 

~.1. Race 

7.2. 

7.3. 

7.4. 

The concept of race should be understood in the 
broad sense and include membership of different 
ethnic groups. As a general rulet persecution 
should be deemed to be founded on racial 
grounds where the persecutor regards the· victim 
of his persecution as belonging to a racial group 
other than his own, by reason of a real or 
supposed difference, and this forms -the grounds 
for his action. 

Religion 

The concept of religion may be understood in the 
broad sense and include theistic, non-theistic and 
atheistic beliefs. 

Persecution on religious grounds may take various 
forms, such as a total ban on worship and 
religious instruction, or severe discriminatory 
measures against persons belonging to a particular 
religious group. For persecution to occur, the 
interference and impairment suffered must be 
sufficiently severe in the light ·of the criteria 
referred to in section 4 of this Joint Position. This 
may apply where, over and above measures 
essential to maintain public order, the State also 
prohibits or penalizes religious activity even in 
private life. 

Persecution on religious grounds may also occur 
where such interference targets a person who does 
not wish to profess any religion, refuses to take 
up a particular religion or does not wish to 
comply with all or part of the rites and customs 
relating to a religion. · 

Nationality 

This should not be confined exclusively to the 
idea of citizenship but .should also . _include 
membership of a group determined by its cultural 
or linguistic identity or· its relationship with the 
population of another State. 

. Political opinions 

Holding political opinions different from those of 
the government is not in itself a sufficient ground 
for securing refugee status; the applicant must 
show that: 

4464/1/95 ews/LG/mmk EN 
172 



7.5. 

8. 

9. 
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- the authorities know about his political 
opinions or attribute them to him, 

- those opinions are not tolerated by the 
authorities, 

- given the situation in his country he would be 
likely to be ·persecuted for holding such 
opinions. 

Social group 

A specific social group normally comprises 
persons from the same background, with the 
same customs or the same social status, etc. 

Fear of persecution cited under this heading may 
frequently overlap with fear of persecution on 
other grounds, for . example race, religion or 
nationality. · 

Membership of a social group may simply be 
attributed to the victimized person or group by 
the persecutor. 

In some cases, the social group may not have 
existed previously but may be determined by the 
common characteristics of the victimized persons 
because the persecutor sees them as an obstacle to 
achieving his aims. 

Relocation within the country of origin 

Where it appears that persecution is clearly 
confined to a specific part of a country's territory, 
it may be necessary, in order to check that the 
condition laid down in Article lA of the Geneva 
Convention ·has been fulfilled, namely that the 
person concer.ned 'is unable or, owing to such 
fear-(of persecution), is unwilling to avail himself 
of the protection of that country', to · ascertain 
whether the person concerned cannot find 
effective protection in another part of his own 
country, to which he may reasonably be expected 
to move. 

/" 

Refugee sur place 

The (ear of persecution need not necessarily have 
existed at the time of an asylum-seeker's 
departure from his country of origin. An 
individual who had no reason to fear persecution 
on leaving his country of origin may subsequently 
become a refugee sur place. A well-founded fear 
of persecution may be based on the fact· that the 
situation in his country of origin has changed.. 
since his departure, with serious consequences for 
him, or on his own actions. 

In any event the asylum-related characteristics of 
the individual should be such that the authorities . 
in the country of origin know or could come to . 
know of them before the individual's fear of 
persecution can be justified. 

9 .1. Fear arising from a neu: situation in the coz.tntry 
of origin after ~partztre 

Political changes in the country of ongm may 
justify fear of persecution, but onlj· if the 
asylum-seeker can demonstrate that as a result" of 
those changes ~e would personally ha,·e grounds 
to fear persecution if he returned. 

9 .2. Fear on account of actit-•ities outside the tountry 
of origin · 

Refugee status may be granted if the acttvmes 
which gave rise to the asylum-seeker·s fear of 
persecution constitute the expression · and 
continuation of convictions which he had held in 
his. country of origin or can objectively be 
regarded as the consequence of the asylum-related 
characteristics of the individual.· However, such 

. continuity must not be a requirement where the 
person concerned was not yet able to establish 
convictions because of age. 

On the other hand, if it is clear that he expresses 
his convictions mainly for the purpose of creating 
the necessary conditions for being admitted as a 
refugee, his activities cannot in principle furnish 
grounds for admission as a refugee; this does not 
prejudice his right not to be returned to a country 
where his life, physical integrity or freedom would 
be in danger. 

10. Conscientious objection, absence without leave 
and desertion 

'. 

The fear of punishment for conscientious 
oqjection, absence without leave or desertion is 
investigated on an individ!Jal basis. It should in 
itself be insufficient to ·justify recognition of 
refugee status. The penalty must be assessed in 
particular in accordance \\ith the principles set 
out in point 5. 

In cases of absence without ieave or desertion, the • 
person concerned must be accorded refugee status 
if the conditions under which military duties are 
performed themselves constitute .,persecution. 

Similarly, refugee status may be granted, in the 
light of all the other requirements of the 
definition, in cases of punishment of conscientious · 
objeCtion or deliberate absence without leave and 
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11. 

12. 

desertion on grounds of conscience if the 
performance of his military duties were to have 
the effect of leading . the person concerned to 
participate in acts falling under the exclusion 
clauses in Article 1F of the Geneva Convention. 

Cessation of refugee status (Article 1 C) 

Whether or not refugee status may be withdrawn 
on the basis of Article 1 C of the Geneva 
Convention is always investigated on an 
individual basis. 

The Member States should make every effort, by 
exchanging information, to harmonize th~ir 
practice with regard· to the application of the 
cessation clauses of Article 1 C wherever possible. 

The circumstances in .which the cessation clause in 
Article 1 C may be applied should be of a 
fundamental nature and should be determine-d in 
an objective and. verifiable manner. Information 
provided by the Centre- for Information, 
Discussion and Exchange on Asylum (Cirea) and 
the UNHCR may be of considerable relevance 
here. 

Article lD of the Geneva Convention 

Any person who deliberately removes himself 
from the protection. and assistance referred to in 
Article 1D of the Geneva Convention is no longer 
automatically covered ·by that Convention. In 
such cases, refugee scitus is in principle _to be 
determined in accordan~e with Article 1A. 

13. Article lF of the Geneva Convention · 

The clauses in Article lF of the Geneva 
Convention are designed to exclude from 
protection under that Convention persons who 
cannot enjoy international protection because of 
the serigusness of the crimes which they have 

. committed. · 

Th«;ymay also be applied where the acts become 
known after the grant of refugee status (see 
point 11). 

In view of the serious consequences of such a 
decisiol) for the asylum-seeker, Article lF must be 
used with care and after thorough consideration 
and in accordance with the procedures laid do~ 
in national law. 

- II.J -

13.1. Article 1F (a} 

The crimes referred to in Article 1F (a) are those 
defined in international instruments to which the 
Member States· have acceded, and in resolutions 
adopted by the United Nations or other 
international or regional organizations to the 
extent that they have been accepted by the 
Member States. 

13.2. Artie/e-lF (b) 

The severity of the expected persecution is to be 
weighed against the nature of the criminal offence 
of which the person concerned is suspected. 

Particularly cruel actions, even if committed with 
an allegedly political objective, may be classified 
as serious non-political crimes. This applies both 
to the participants in the crime and to its 
instigators. 

· 13.3. Article lF (c) 

The purposes and principles referred to in 
Article lF (c) are in the first instance those laid 
down in the Charter of the United Nations, which 
determines the obligations of the States party to it · 
in their mutual relations, particularly for the 
purpose of maintaining peace, and with regard to 
human rights ~nd fundamental freedoms. 

Article lF (c) applies to cases in which those 
principles have been breached and is directed 
notably at persons in senior positions in the State 
who, by . virtue of their responsibilities, have 
ordered or lent their authority to action at 
variance with those purposes and principles as 
well as at persons who, as members of the 
security forces, have been prompted to assume 
personal responsibility for the performance of 
such action. 

In order to determine whether an action may be 
deemed contrary to the purposes and principles of 
the United Nations, Member States should take 
account of the conventions and resolutions 
adopted. in this conne~ion under the auspices of 
the United Na~ions. 

Done at Brussels, 4 March 1996. 

Fof"the Council 

The President 

P. BARATTA 
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