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I. The Cost of Judicial Barriers in the Single Market

A Research Project initiated by the European Commission

7

The Zentrum fiir Europdische Rechtspolitik at the University of Bremen (Germany) has carried
out this study on behalf of the European Commission (DG XXIV) analysing the legal, practical
and economical effects of judicial barriers in the Single Market. The study is a means of
responding to the call for specific measures both in the Sutherland Report! and the Green

Paper of the Commission on Consumer Access to Justice in the Single Market.2

Research Team

The legal research team was composed of lawyers and legal sociologists who are based at the
Zentrum fiir Europdische Rechtspolitik. The team cooperated with law firms, institutions,
ministries and other legal practitioners and scholars in all Member StatesA of the European
Union. The legal research team has been engaged in Prof. Gessner's larger project on "Global
Legal Interaction” from which additional empirical data have been drawn for the study.3-

The economic research team consisted of a group of economists working with Prof. Helmut

Wagner from the Fernuniversitdt Hagen.

Main Research Interest

-~

Cross-border interactions are increasing as a result of globalization and the integration process
within the Single European Market. They are occurring not only in trade relations but also in
tourism, family relations and in consumer interactions. They take place in a legally and

»Sutherland-Report“, cf. Mitteilung der Kommission an den Rat und das Europdische Parlament: Der
Binnenmarkt der Gemeinschaft nach 1992, Folgemafinahmen zum Sutherland-Bericht vom

2. Dezember 1992, SEK(92)2277 endg. ‘

2 Greenbook on Consumer Access to Justice of November 16, 1993, COM(93) 576 final.

3 Volkmar Gessner (ed.) Foreign Courts: Civil Litigation in Foreign Legal Cultures (Aldershot:
Dartmouth, forthcoming)



culturally diversified environment. Inevitably, some transactions will run into problems which
may result in legal disputes. ' '

Individual actors are faced particularly with specific obstacles when such a dispute arises.
Judicial barriers consist of and cause procedural and other cost§ (necessitating at least two
lawyers, translation costs, and cultural differences). Surprisingly little empirical research exists
which could form a basis for further understanding and prospective measures by legislators,

practitioners or the European Commission.

One of the central hypotheses of po]iticaljeconomy research on the transformation of Eastern
Europe and Development Studies is that, legal insecurity is an obstacle to development and
stability of national economies. Unfortunately, research on the European integration process
has given little attention to this aspect. A macro-economic analysis of the costs of judicial

barriers for the economy of the Single Market is long overdue.

Working Programme

In accordance with the European Commissions' working schedule and the division of labour

within the project team, the study consists of two parts:

The micro-economic part largely consists of an analysis of the civil procedure (in practice
rather than theory) of all EU Member States with regard to the costs and obstacles related to
cross-border disputes. Apart from the necessary theoretical research, the practical aspects have
been mainly gathered through the ciooperation of knowledgeable practicioners (largely. law
firms) who received specific questions on the handling of such cases in the respective country.
Sample case situations were utilized. The legal research team has previously gathered empirical
data on the processing of cross-border disputes in national courts within the "Global Legal
Interaction" project, the results of which are brought into perspective.

The macro-economic part is new in concept. The work is grounded on the New Growth
Theory, the New Trade- and Competition Theory, the New Institution Economics, the
Dynamic or Time Inconsistency Theory of Optimal Economic Policy and the Options Theory.



An attempt is made to apply these theories to examine the problem of the Costs of Judicial
Barriers in the Single Market under the aspect of the lack of legal security for the consuiners.
The empirical data for a model of macro-economic cost factors-are drawn in part from the
results of the micro-economic analysis, in part from existiﬁg statistics and surveys (e.g.,
EUROBAROMETER).

The Volume

The Research Project has resulted to the present volume which consists of two main parts, the
micro-economic analysis (Part IT) and the macro-economic analysis (Part II). A summary of
the results is provided with Part IV.

Bremen, October 1995

Hanno von Freybold
Volkmar Gessner
Enzo L. Vial
Helmut Wagner






II. Micro-Economic Study on the Cost of Judicial Barriers in the Singlé
Market

A. Consumers in the Single Market - A Legal Sociological Approach -
(Volkmar Gessner)

1. Basic assumptions

The theme of our study on "The Costs of Judicial Barriers" may be reformulated as "The Costs
of Legal Uncertainty” or "The Costs of Non-Europe in Litigation". If Europe has not achieved
a single legal mafket, economic interaction in the area is severely hampered. Transaction costs
either increase the price level of exchanges of goods and services or - more dangerous - hhder
economic actors to take advantage of markets in all Member States. Economic actors -
providers of goods and services as well as consumers - refrain from contracts in foreign legal
systems if the costs of information (about the law, about administrative procedures, about
competent legal advice) and/or the costs of enforcement (by way of litigation or alternative

forms of dispute resolution) seem too high or unpredictable.

The economic success of the EC apparently contradicts this statement. The single market is
indeed an opportunity for larger enterprises which are able to reduce legal transaction costs by
establishing stable relationships across European borders. The risks of breaking contracts are
small in this kind of repeated exchange. The situgtion is different in anonymous markets M
small enterprises and consumers. They need institutions to defend and protect their property
rights. The European Single Market has been conquered by these actors only to a limited
degree due to a deficient institutional infrastructure of law enforcement.

In the absense of "European” institutions (the European Court of Justice is not accessible for
civil litigation) enforcement of cross-border contract claims can only be sought in the legal
mfrastructure of the Member States, i.e., in fifteen different substantive and procedural

normative orders, in fifteen court cultures, in fifteen legal professions.
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Our study tries to describe the effectivity and eventually the weaknesses of this infrastructure
in situations of minor everyday cross-border disputes. The typical everday dispute is a
consumer claim but some observations also apply for small claims between firms, particularly
small firms, or between ﬁrms as claimants and the consumer.

2. Methods of Research

Law is a basic instrument of European integration. Like all legal systems the European legal
system also has a problem of effectiveness: there is a gap between the law in the books and the
law in action. The measurement of this gap in Europe is a panicularly complex undertaking
because effectiveness is problematic on at least six levels of implementation of _la§v:4 (1) the
application of Community regulations by the Member States; (2) the transposition of
Communify directives into national law; (3) the implementation of Community secondary
legislation by the national civil service; (.4) the use of Community law by economic
undertakings and individuals; (5) recourse to litigation in a national court based on Community
law; (6) the enforcement of Community law by national courts. Most studies on the
implementation of Community law remain on the first two levels whereas most difficulties and
most differences between Member States arise within the following phases. A realistic picture
of the European legal system therefore is far from being available.

Our study by contrast clearly emphazises the action level of the European legal system. We use
file analyses, interviews, questionnaires and statistical material in order to describe legal
behaviour: the actual use of courts mxross-border claims and the behavmur of lawyers, judges
and institutions like the Central Authorities wh1ch intervene in case of foreign service of

process.

Francis Snyder, The Effectiveness of European Community Law: Institutions, Processes, Tools and
Techniques, Modern Law Review 56 (1993).
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3. Units of research

The focus on law enforcement ("judicial barriers") leads to courts as the main mstitution for
civil litigation (leaving aside altemative forms of conflict resolution) and law offices as the
main support structure for representing clients' interests (leaving aside consumer organizations

and other potential institutions offering legal advice).
3.1. Court Studies

A court file analysis which had been made as part of a different project formed the backbone of
this study. The court studies evaluated files of international cases in the district courts of two
major German cities (Bremen and Hamburg) and a similar court in Milan, Italy. For the
purpose of this project, a special data calculation and analysis was carried out in order to
determine whether the Brussels Convention and other attempts to facilitate cross-border legal
activities within Europe have fulfilled their purposes. In addition to the file analyses, special
country reports have been prepared for Austria, Italy and Greece. They intend to give a
complex picture of intemational litigation in three legal cultures.

In Germany, our analysis of all international cases in the district courts of Bremen and
Hamburg (filed in 1988) attempts to find out whether the Brussels Convention and legal
assistance conventions have been able to create something like a "single‘litigation market" in
Europe. For the purpose of this study, we have tested the database for a number of possible
hypoth;éses about access to courts, type of cases, amount of claim, duration and outcome of
procedure, and recognition and enforcement of foreign judgments, in order to find significant
differences between "European cases" (which involve resident of the European Community)
and "Non-European cases" (between German residents and parties with residence outside the
EC). As regards the service of process , it is interesting to know whether, on the average, this
legal assistance is more efficient in Europe than in the rest of the world. The fact that in a
comparison between EC- and non-EC-residents as parties to a law-suit the former are far more
visible as businesspeople than as private individuals will be interpreted as a result of the
marginal position whiéh the EC-structures (including legal institutions and in particular courts)

offer to private individuals. The data show only four international consumer cases in the
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district courts of Bremen and Hamburg. It follows that consumers either are not economic
actors in the European market or refrain from pursuing their claims. Both alternatives can be
related to legal uncertainty. All additional information gathered in the course of the present
study indicate that, in sgite of an increase in cross-border consumer purchases in the Single

Market, the consumer cases in court remain today as infrequent as in 1988.

In Italy, the main barriér for all foreign parties are to be found i particularities of Italian
courts, civil procedures and the legal profession which require a deep cultural understanding in
order to be able to act adequately in persuing a claim. Hence, few foreign parties and even less
consumers opt for an Italian forum Quite similar to the German study, the Italian data and
observations are analysed as to any visible advantage of intra-EC-litigation as opposed to cases
where plaintiffs or defendants of non-EC-countries are involved. Service of process, number of
hearings and delays in decision making follow similar patters in both groups of international
cases. As in Germany, the knowledge of fo‘reign law is limited with the consequence that

international cases are in practice decided only on the basis of Italian law.
As regards Greece, the situation is in fnany aspeds surprisingly similar to the Italian one.

Both studies give evidence of a general weakness of court structures in international matters.
This explains why in general state courts are considered by lawyers as inaccessible and
meffective mstitutions for the resolution of cross-border claims. But as regards the European
Community, state courts do not seem to offer any special advantage for European residents -
not for business actors who use the courts and less so for private actors (mainly consumers). If
cross-border legal interactions sgﬂ'er ;n general from legal uncertainty the same is true for legal

mteractions across European boi'ders.
3.2, Experts survey on the Costs of Judicial Proceedings in the European Union

The aim of this part of the study is to establish a basis for the calculation of the costs actually
mvolved in a cross-border court dispute within the EU. Mainly, in order to achieve a most

practical approach, this study was based on answers received from lawyers and consumer
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associations which responded quickly and with considerable care to specific questions

presented.

Our evaluation tries to give a comprehensive picture of all the various steps necessary for
international litigation and debt enforcement, and estimates the threshold value for international
legal action. While on the surface only covering the cost issue, this threshold value also
defines the field of economic interaction in which economic activities in the EU suffer
most from legal uncertainty. Economic analysis will be able to make use of it in order to

estimate the costs of legal uncertainty in the Single Market.
3.3. Ministries of Justice and Central Authorities

As it tuned out that the Brussels Convention had little effect on actual court practice we
decided to verify our results by reports asked from the Ministries of Justice of the Member
States. A different type‘ of questionnaire was sent to all Central Authorities of the Member
States in order to collect additional information and data on problems with the Hague Service

Convention.

Not all of these institutions responded in time and the answers we received were of different

quality. But the main reason for the only limited value of this material lies in structural

circumstances. The Ministries of Justice are distant from actual court practice and lack any

statistical information about international matters in civil litigation. Their frequent statement of

the absence of any problems with the Brussels and Hague Conventions therefore had to be .
read with caution. As regards the Central Authorities their information was limited due to the

fact that according to the Hague Service Convention they handle only incoming petitions. But

obviously the outgoing petitions are those which cause most problems of delay and .
meffectiveness. Some Central Authorities which enquired about outgoing petitions mentioned
difficulties with delays in Member States. This information matches with the mterviews
conducted with court clarks in Germany.

The information collected in Ministries of Justice and Central Authorities has been integrated

mto the country reports.
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3.4. EUROBAROMETER

The European Commission has included a number of questions about consumer purchases in
other EU countries in the most recent EUROBAROMETER and has kindly provided us with
the first results of that study. The EUROBAROMETER results show a relationship between
the value of the purchase and the complaint rate and indicate that the market for durable goods
suffers most from legal uncertainty. Hence the effects of the inability to pursue a claim can be

localized in certain groups of consumers.

The EUROBAROMETER data are crucial for defining empirically the problem of the
research: consumers are willing to use foreign markets as long as the risks are limited. And in
case of dissatisfaction some try to recover damages. If institutions offer support more
consumers would try. This expéctation at least is supported by a pfe]iminary evaluation of
some regional offices for handling cross-border consumer claims which were created recently

by the EU Commission.

4. Consumer-Behaviour in the Single Market

The dimension of the problem of legal uncertainty for comsumers in the European Union
depends on behavioural patterns of two hypothetical groups of consumers: those who buy in
other Member States and experience some disadvantage and those who do not buy because

they are afraid of not being able to claim eventual damages.

1. Recent data from an EUROBAROMETER survey’ indicate at first sight a relative frequent
cross-border consumption in Europe. Accordilig to the study, 24,04% of all European
consumers had bought some goods or services in another EU Member State in the last 12
months.6 The largest share of these goods and services consist of purchases of clothes, shoes

and other leather goods, followed by travel related services (hotel, car rentals). These items

3 EUROBAROMETER 43,0 of 17 May 1995. The research team is grateful for having been given the
opportunity to insert its own questions into the survey.
As to the basis of this calculation cf. part III 6.1.1.
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indicate that, purchases are effectuated mainly during holiday excursions or business trips.
Other forms of consumptioxi, in particular of durable goods, have a marginal position: less than
10% of the purchases (3,2% of the sample) concern TV's, washing machines, fridges, cars etc.

56,7% of the consumers ‘who had bought goods in another EU country only had spent 500
ECU or less, 31,2% had spent between 500 and 2.000 ECU and 12,1% more than 2.000 ECU.

These numbers tell us that one out of four EU consumers have in 1994 effectuated purchases

in other EU countries and that 87,9% of these purchases remain below a value of 2.000 ECU.

In order to roughly estimate the total value of annual consumer purchases in the Single Market
the economists of our research team have made calculations on the basis of estimated average
values of those goods and services which have been mentioned in the: EUROBAROMETER
survey.” As an approximate result they calculate a value of more than 100 billion ECU of

cross-border consumer purchases.?

A different approach of estimating the role of consumers in the Single Market is chosen by
looking at the balances of payments of the Member States insofar as they refer to paymenis
connected with mner EU tourism. Albeit the Deutsche Bundesbank which has kindly provided
us with information® includes in these. statistics also capital transfers in DM notes, the data
indicate the value of purchases eﬁ‘éctuated by German consumers in other EU Member States
(including Finland, Austria and Sweden): Germans have spent 33 bill. DM (17.6 bilLECU) on
the purchase and sale of banknotes, 6 bill. DM (3,3 bill ECU) in money transfer and 15,6 bill.
(83 bill. ECU) in cheque and creditcard payments abroad. The total of these payménté
amounts to 29,2 bill ECU. The money spent by foreign EU residents in Germany is calculated
in a similar way and amounts to 9,6 bill. ECU (all numbers refer to the year 1994). In a
projection on the entire number of mner EU payments (i.e. between all EU Member States)
using the statistical sdata provided by EUROSTAT on consumer purchases of private

7 Cf.part I11 6.1.1.Tab.1
8 Cf. part 11 6.1.1. Fig.1
9. Deutsche Zahlungsbilanzstatistik 1994 (unpublished), kindly provided to us by Deutsche Bundesbank

with letter of June 9th, 1995.
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households in 199210 as the bésis for calculation, such payments would amount to more than
130 bill. ECU. This amount exceeds the value of 100 bill. ECU calculated by the economical
research team of this study. However, it keeps within the estimated range from 39 to 191 bill
ECU.I '

R4

Thus with estimated values over 100 bill ECU annually, the EUROBAROMETER data as well
as the Bundesbank data give sufficient evidence of the importance of consumer purchases in
the Single Market.

In order to desribe the legal relevance of these purchases more information is needed as to
potential cross-border consumer claims in the Single Market. Again the EUROBAROMETER
survey provides some relevant data. The group of cross-border consumers was asked whether

they were satisfied with their puichases: 90% were and 10% were not.12

We further leamn from these data that about o.ne third of the unsatisfied consumers successfully
complained - the steps taken on this behalf are not specified. Two thirds either complained
unsuccessfully or didn't complain at all. In order to put these responses into context, it is
important to note that almost 90% of the respondents had bougﬁt goods for less than 2000
ECU. As the following table shows, this value of 2.000 ECUis a threshold value for

consumers who become much more active when more money is at stake:

"I didn't do anything about it"

purchase less than 500 ECU 59%
purchase 500-1999 ECU : 35%
purchase 2000-5000 ECU ~ 3% )
purchase more than 5000 ECU 1%

10 Source: Statistical Office of the European Communities (Ed.), Basic Statistics of the European Union,

(Luxembourg/Brussels: vol 32, 1995 and vol. 31, 1994), combined categories 2.8 and 3.1 et seq.
11 of partI1I, 6.1.1, Abb.3. ,
12 For more details cf part Il 6.1.2. tab. 2 and 3.
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The higher the value of the purchase the more frequent are steps to recover damages. If
purchases remain below 2.000 ECU consumers are rather passiv whereas this happens only
rarely above this threshold.

Similar observations have been made in a report on first experiences with a recently created
pilot project which aims at resolving cross-border consumer disputes.!3 The so-called Action
de cooperation transfrontaliére pour l'accés des consommateurs au droit et au réglement des
litiges had between December 1994 until June 1995 dealt with 1.660 consumer disputes with a
total value of 26 million ECU. A number of 444 disputes were based on sale of goods, the
average value ranging from 26.543 ECU (real estate) to 1.266 ECU (TV, Hifi, electronical
equipment). Quite surpnsmgly most disputes resulted from the service area, namely 1.216
cases. A number of 343 consumers had claims against banks (average value 46.000 ECU) and
more than 200 consumers, each, were unsatisfied with real estate businesses (average value
26.843 ECU) and insurance agents (average .value 56.000 ECU). Less frequent were disputes
with public services (51 cases) and with medical and legal professions (24 cases) the average
value of these cases being below 5.500 ECU. The data provides information on the level of
problems involved and which are presented to the pilot project for assitance. Due to the short
time period involved, the number of cases which have gone or will go to court dispute

settlement is not yet known.

These data not only confirm the observation on more frequent consumer reactions in cases of
more valuable claims but also point to the fact that services have an important share in cross-
border disputes. The annual report ¥993/94 of the Deutsch-Franzésische Beratungsstelle fir
Verbraucherl?® clearly supports this picture: c(\msumer cases more and more concern the

service sector and these cases lead to increasing values in dispute. 15

Action de coopération transfrontaliere pour l'acces des consommateurs au droit et au réglement des

litiges: Données statistiques, ler rapport trimestriel, Décembre 1994/June 1995.

14 Deutsch-Franzdsische Informations- und Beratungsstelle fiir Verbraucher: EURO-Info, Jahresbericht
1993/94, p.4 and 11.

15 ibid.p.21
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An assumption of a positive relationship between complaint rate and socio-economic status is
not clearly supported by the EUROBAROMETER data. The ‘decision to complain of
somebody with a relatively high socio-economic status may be positively influenced by
knowledge of languages and support institutions but negatively by low values at stake in

relation to one's income level. The opposite is true for a manual worker.

2. The second group of consumers potentially affected by legal uncertainty consists of those
who do not buy abroad for being afraid of the inconveniences and unpredictabilities of a
foreign country. As outlined in part III, 6:3.2. it is difficult to isolate the fear of the unknown
legal system from other barriers like language and culture. But the legal aspect may be a
decisive element the more expensive the goods are. When buying a car a consumer necessarily
takes his eventual rights to claim for warranties into account. There is empirical evidence for
this statement in a study carried out by the German Institut fir angewandte
Verbraucherforschung: consumers refrain from buying products in a foreign country if these
products tend to cause service problems. In the case they have bought a defective product,
however, they usually do not complain as they would.to as if they had bought the same

product at home.16

Thé EUROBAROMETER data indicate that this group of potential Single Market consumers
is very large. If it is estimated that every adult at least once a year buys a durable consumer
good the 3,2% share of Single Market durable goods purchases is very low. Every step
towards effective legal certainty would most likely enlarge this share.

-~

16 Institut fiir angewandte Verbraucherforschung e.V., Furcht und Hoffnung im Binnenmarkt. Neue
Aufgaben fiir die Verbraucherforschung. Ergebnisse einer empirischen Untersuchung bei Besuchern in
der Verbraucherberatung im Auftrag der Arbeitsgemeinschaft der Verbraucherverbinde e.V.; Bonn,
Koln 1992, Vol.1,p.15.
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B. Report on the Cost of Judicial Proceedings in the European Union
(Hanno von Freyhold and Enzo L. Vial)

1. Introduction .

The following report was achieved mainly by written and other questions presented to lawyers,
consumer associations, Ministries of Justice and Central Authorities in all member states. The
prime objective of the questions was to receive a picture of the costs related to a cross-border
consumer claim. Attention is drawn to the fact that when dealing with fees we have considered
a standard proceeding (neither counterclaim nor any other extraordinary occurrences were

taken into account), appeals also being excluded.!”

Estimating legal fees for a hypothetical case matter is rather difficult indeed in most countries.
Lawyers fees in particular, are often calculated by hourly rates and are also subject to
additional discretion by the handling attorney. Furthermore, particular intricacies of any real-

life case are, again, very difficult to consider.

Nevertheless, our corresponding experts, based on their experience and judgment have tried to
give their best estimate with regard to both the most realistic cost and the duration of cross-
border disputes of the anticipated kind. The research team applied its own additional judgment
in order to bring slightly differing opinions in order for the report and to summarize the
different cost aspects for the totals. For all items of cost and duration, a reasonable mmimum
figure, as further confirmed with the-experts, has\been chosen. All currency conversions heren,
where applied by the project team, are as of May 17, 1995.18

We further felt that certain other issues such as the court structure and the possibilities of
recovery of cost by the winning party play a role in the assessment of the overall picture

17 In the following overview, certain aspects which may be of interest, such as the precise threshold
values of certain courts as well as the capabilities of consumer associations to sue, please refer to the
- Greenbook on Consumer Access to Justice of November 16, 1993, COM(93) 576 final.
13 0J 95/C 121/01.
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involved. The same applies to simplified debt collection procedures even if in practice, it is
rather used by the sellers than by the consumers. Nevertheless, depending on the case, they
may help to reduce both cost and duration, where applicable. As regards affidavits, this issue
was relevant as in certain cases they may simplify a procedure and reduce costs and duration if

foreign witnesses and parties need not appear in person.

/

As regards the cost and duration in the ‘text as well as in the summary tables at the end of this
chapter, it should be noted that they attempt a summary at the best of our and our experts'

judgment for the case scenario presented.

Of course, the duration, for example, méy differ from the official statistics which take into
account a mix of cases of different types and may be longer or shorter than the estimate for the
scenario of a cross-border consumer claim presented. In particular, all estimates are based on
the assumption that no expert witnesses or other lengthy evidentiary hearings are employed.
Furthermore, it is assumed that the lawyers 'dealing with the matter have a certain degree of
expertise, such as our correspondent experts, so that in practice, further delays may occur if

some steps are not taken in an efficient manner by the lawyers engaged.

The same, of course, would apply for the costs. The values and costs have generally been
estimated for a reasonable minimum. In practice, therefore, in most cases and where not legally

prescribed by statute, the costs could be rather higher than lower.

A very specific difficulty in the comparison of the data between the countries is posed, once
again, in the different standards for recovery of costs between the various member states. It
does make a significant difference, ;s in some member states the stated fees can be taken at
their face value while in other member states the fees are either (almost) nil or the double of
the amount stated, depending on whether the plaintiff succeeds or not. Where such two
countries with different systems come together in the actual case and different standards are
applied for different steps in the judicial resolution of the matter, the issue is more complicated.
Therefore, the practical value of the summary tables is limited and provides the best
comparison one can make, rather than a practical guide-line for parties involved in litigation

(or, as a matter of fact, their attomneys).
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The same applies for the VAT which has been excluded in the tables because of the dJﬂicult:es
mvolved: the VAT rate for legal services varies significantly among the member states and
ranges between 15% (Germany) and 22% (Sweden). Luxembourg currently applies a reduced
rate of 12% on legal services and Belgium and Greece do not apply VAT on legal services.
However, these latter two member states will presumably have to change their system in the
near future to comply with European law. In addition, it should be noted that, in all member
states businesses may recover VAT whereas consumers may not, and for services to foreign

companies within the EU no VAT is levied if the client supplies a tax registration number.

Member State | VAT on lawyer fees Member State | VAT on lawyer fees
Belgium ' 0% - Luxembourg 12%
Denmark 25% Netherlands 17.5%
Germany o is% Austia | 20%
Greece 0% Portugal 17%

Spain 16% Finland ' 22%
France 20.6% Sweden 25%
Ireland 21% UK | 17.5%
Italy 19%

As another item, throughout the EU, with the notable exception of Greece and Austria,
translations costs are at a minimum of ECU 50 to ECU 60 per page. Therefore, for a four page
complaint, judgment or other document, for each transmission, of which usually at least two

are necessary, costs of ECU 200 to 240 arise as translations are required in most
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circumstances. These costs are not included in the summaries and in the table, since they do
not apply in all combinations (e.g. France/Belgium). For most other cases, a minimum of ECU
500 need to be added for translations. In comparison, baﬁk transaction costs of ECU 10-20 for
each transmission (usually at least one for the proceeds and one for lawyer's fees) are almost
negligible but need to be added as well.

For the purpose of the table and as a basis of comparison, a matter value of approximately
ECU 2.000 was selected, assuming that this value would be a typical amount for a cross-

border consumer claim (not for court dispute, as will be seen).

In fact, as further outlined in the previous chapter A, the data show on the one hand that more
than 85% of the consumers who bought in or ordered goods and services from another EU-
Member state spent less than ECU 2.000.19 On the other hand, the data also show that if the
value is significantly lower, consumers tend not to complain. In fact, the share of dissatisfied
consumers who do complain rises from 33,3% of those consumers whose most important
problem had a value of less than ECU 500 to 56,7% of those consumers whose problem had a
value of ECU 500 to ECU 1999. Of those consumers whose problem item had a value of EéU
2.000 and more, more than 90% complained! It is reasonable to assume that only consumers
who do complain may dispute if the complain is not successful. Therefore, our selection of a
value of ECU 2.000 as the basis for comparison is justified in light of the actual behaviour of

the target consumers.

One note should be made with regard to some items of duration noted in the table. In some
instances, not all duration items needed by the laWyers for preparatory work for the
preparation of service of process, a proceeding or an enforcement or the additional time
necessary for a foreign client was specifically stated by the attomeys and, accordingly, such
durations have not been taken into account in the respective chapters of the country reports.

However, for the purpose of the summary tables, these durations were needed. In comparison

19 These summary calculations are based on Q.10 of the EUROBAROMETER 43.0, other answers
excluded. )
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with the results obtained from other member states, it was felt that, an absolute minimum of
one month should be taken into account. This time was not only consistent with the reports
from the other member states but were also i line with the hwyer fees, which were stated for
-these items. A mmch longer duration would lead to more fees in most cases (at least when
hourly rates are applied).”Nevertheless, since costs were assessed by attomeys from all member

states for these items, a consumption of some time must necessarily be mvolved.
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2. Country Reports

2.1 BELGIUM
2.1.1 Civil Proceedings

Actions concerning civil or commercial matters are dealt with by a justice of the peace (lower
judge), provided the matter of litigation is below a certain value. Values exceeding this are
dealt with by the Courts of First Instance, unless it is a commercial matter which is dealt with
by Commercial Courts or an employment matter by Labour Courts. The current threéhold
value is approximately ECU 1.950, so that a case with the value of ECU 2.000 would not fall
within the jurisdiction of the justice of the peace. Nevertheless, as most domestic consumer
disputes would fall within a lower value and thus, the jurisdiction of the lower judge, we
decided to base the following analysis on a procedure before the justice of the peace rather
than the civil court.

With regard to an appellate action, the Supreme Court only deals with appeals on judgment if

the question concerns infringement of law or the lack of motivation of opinion.

Affidavits as such do not exist under Belgian law. However a Belgian lawyer may sign a
Certificat de Coutume (Declaration as to Custom) in a country which requires the application
of Belgian law. Belgian lawyers are permitted to send letters rogatory to a foreign court who
may require them. If a request issued by a foreign court requires to be executed then this must
be permitted by the Minister of Justice. This is acl\lieved through the diplomatic channels but in

some cases there may be private transmission by a lawyer.

Belgium offers a summary debt collection procedure (art. 1338-1343 code judiciaire). This
procedure may also be used against foreign debtors in the E.U. but it may not be used (as
against Belgian debtors) if the claim is within the competence of the justice of the peace, and
the claim is below ECU 1.950. A judgment rendered in a simplified debt collection proceeding

in another EU-Member state is enforceable in Belgium.
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Belgium is a Member State of the Hague Convention?0. A translation of the document to be
served is required. The duration for the return of process requests, as reported by .other
Member States, is 2 to 4 months. Belgium, as an exceptibn, charges fees for service under the
Hague Convention, accordingly, some other countries do the same on a reciprocity basis for

requests from Belgium. ’
2.1.2 Recognition and Enforcement

Belgium has not yet ratified the 1989 amendment of the Brussels Convention?! or the Lugano

Convention but ratification is under preparation by the Foreign Office.22

In the case of a foreign judgment and unless a relevant convention or treaty applies, the court
will generally re-examine both facts and law, and only after such procedure is undertaken will

the judgment be rendered eXecutory. In the process of this, the court will examine firstly if the
| decision is not contrary to public policy, if ;dequate defences were given, if the jurisdiction
was not purely on the basis of the plantiffs nationality, if the copy of the judgment is an
official one and if the judgment is final.

The procedure requires an attorney (artt. 1026 and 1027). These éttomeys have to be Belgium
lawyers or foreign lawyers registered in Belgium. The request may not be filed by the judgment

creditors themselves.

In the procedure court fees arise (tax according to article 268 following of the Code de droits
d'enregistrement, hypothéque et de greffe) and, in addition another tax on the judgment (article

\

20 Unless otherwise indicated, references are to the Hague Convention on the Service Abroad of Judicial
and Extra Judicial Documents in Civil and Commercial Matters of 15 November 1965, 658 UN.T.S.
163
For purposes of convenience, references are to the Convention on Jurisdiction and the Enforcement of
Judgments in Civil and Commercial Matters of 27 September 1968 as amended by the San Sebastian
Accession Convention of 26 May 1989 ("Brussels Convention™) and to the Convention on Jurisdiction
and the Enforcement of Judgments in Civil and Commercial Matters of 16 September 1988 ("Lugano
Convention"). Unless otherwise indicated, both the Brussels Convention as amended 1989 and the
Lugano Convention are in force in the respective Member State.
2 The application procedure for enforcement of foreign judgments is regulated by articles 1025 - 1034 in
the introduction to the judicial code of 1967.

21
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142 following) and, third, an mdemnity for the procedure (article 1022, code judiciaire). There
are no further administrative costs, but, additional lawyers' costs may arise (there is no
maximum tariff). The court costs are recoverable but not the lawyer's costs. Normally, the
judges require a translation of judgments written n other languages than the three national
languages. The court fees amount to ECU 80 plus service of process, to be estimated at about
ECU 200. Lawyers' fees would amount to at least ECU 250. Accordingly, such a procedure
would cost at least ECU 350 for lawyers' fees, court fees and the like and would bear

additional expenses for translations and for service of process.

The application of the Brussels Convention is daily experienced in Belgium and takes about a

month. The courts have never indicated any difficulties.

The enforcement itself usually commences with a request to pay served by the bailiff at costs
between ECU 80 and ECU 240 and would take 3 to 4 months to be completed. Including a
short mvolvement of an attorney, the minimum costs should be at least ECU 100. Where
payment cannot be obtained upon the request to pay, the costs rise and it takes more time. For
example, the bailiff's visit to the premises for the seizure of movable assets costs between

ECU 150 and ECU 400. All bailiff's costs are recoverable and have staiutmy preferénce;

For the preparation of an enforcement abroad, approximately the same costs and duration
would apply as the estimated additional costs (and duration) for a foreign client, possibly a
little less. The Belgian lawyer would usually only have to obtain the documents and send the
same to a foreign co-counsel. Nevertheless, inclusive of postage and telephone costs, at least -
ECU 100 would have to be paid which would not,be recoverable. |

~

2.1.3 Recommendation of Forum

Belgian lawyers would recommend to commence the action at the defendant's place of
residence in order to avoid complications with regard to service of process and the

enforcement of the judgment after it is rendered.



Report on the Cost of Judicial Proceedings (Belgium) ' 23

2.1.4 Costs

The general principle on lawyer's fees is contained in article 459 of the Belgian Code of Civil
Procedure and the Belgian National Bar recommendation of June 24, 1991, which have been
incorporated in most lecal bar guide-lines. Accordiﬁg to these guide-lines, lawyers may
calculate their fees on hourly rates, on percentage values of the claim or on flat fees for specific

procedures.

A percentage of 15% of the value is likely to be applied for simple cases with values up to
ECU 6.600, thus the fees would be in the range of ECU 300 for a value of ECU 2.000, or less
for lower values. For a value of ECU 50.000, a Lehman-formula would probably apply, 15%
for the first ECU 6.600, and 10% for any additional amount. Thus, the lawyers fees would

amount to approximately ECU 5.300 for such value.

For very simple matters or, when the claim 1s not fully recovered, the fees may be reduced by
up to 50%. On the other hand, expenses are additional and may add up to 50% of the lawyers
fees. Accordingly, for a claim of ECU 2.000, an azﬁount of ECU 400, inclusive of costs but
excluding correspondence counsel fees or travel expenses, appears to be a feasonab‘le minimum

if the percentage rate is applied.

In case an hourly rate is applied the same differs from firm to firm. A standard hourly rate,
exclusive of costs, would be ECU 80, but various parameters such as the financial value of the
caée, the experience of the lawyer, the urgency, the complexity of the matter and the result
achieved may be considered, and the-hourly rate \1vould vary accordingly. ' s~

In Belgium all members of the Bar may represent clients in all state courts throughout
Belgium. In case the matter is handled in a different city, the fees and costs as aforesaid will in
prinéiple only be increased for travelling expenses. In case a corresponding lawyer mentioned
is called upon, a minimum indemnity of ECU 52 plus costs is to be paid so that.a minpimum

amount of ECU 60 would be appropriate in the comparative table.

If action is commenced abroad for a claim of approximately 2.000 ECU, the lawyers advise

that the client corresponds directly with the lawyer abroad. For being helpful in selecting a
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lawyer at the place where the case is to be brought in court or other assistance, it is likely that
services will be calculated at the applicable hourly rate. Estimates have a wide range at a total
between ECU 50 and ECU 300, plus expenses. An-amount of ECU 50 seemed rather
unreasonable, if an hourly rate is applied, since less than an hour 6f work would be quite
unusual to give the client advice, searching for correspondent counsel and transmitting the
documents. Following a percentage rate of 10%, as an alternative basis advised, the fees would
range at about ECU 200 for a case value of ECU 2.000. Therefore, a total of ECU 250
inclusive of expenses can be reasonably assumed as a minimum amount for the purpose of the

table.

No different costs are generally anticipated for foreign clients. However, the lawyers somehow
preferred an hourly rate for foreign clients rather than the percentage, without reasons given.
In consequence, this would lead to additional fees of at least ECU 100.

Contingency fees are prohibited for Belgian lawyers.

When a voluntary appearance in court is made, i.e. no writ of summons is served, the amount

due to the court is:

- ECU 40 in case of proceedings before the Justice of the Peace,

- ECU &0 in all other cases before the Commercial Court and the Court of
First Instance, and

- ECU 75 in the case of summary proceedings.

-~
-

If the judgment contains a condemmation to payment of an amount in excess of ECU 13.045,

3 % registration taxes on the amount of the judgments are due.

The copy of the judgment constituting the enforceable title costs ECU 1,60 per page at the
Justice of the Peace and ECU 4 per page in the Court of First Instance. |

The bailiff's fees for service of process will comprise the costs for introduction of the case. For
a claim in the amount of 2.000 ECU, the bailiff's fees will, depending on the number of pages,
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the indemnification for the tréve]]ing distance, efc. vary between ECU 65 and ECU 250, costs

for mandatory translations not included.

Translator's fees ranging from ECU 1 to 2 per line are customary but/not mandatory. An
apostille or certification is charged at ECU 5.

As a minimum, therefore, the preparation of foreign service of process or transmissal for a
short complaint to be brought abroad should be at least ECU 100 plus the bailiff and

translations.
2.1.5 Cost Recovery

The loosing party will be condemned by the cbun to reimbursement of all court expenses, to
be increased with fees paid to exberts provided experts were appointed by the court, and to an
additional "judicial indemnity" or fixed amount in lieu of legal fees to be paid to the other
party. The amount of the judicial indemnity is established (and adapted) by Royal Decree. Such
indemnity depends on the value of the judgment and ranges between ECU 100 and ECU 300
for values between ECU 500 and ECU 50.000. The indenmity for a condemnation to payment
of 2.000 ECU is ECU 150, |

In Belgium each party bears in principle its own lawyer's fees. The court will not condemn the
loosing party to reimbursement of the winning party's lawyer's fees. In a specific exceptional
case the Belgian Supreme Court decided that the loosing party was to be condemned to
reimbursement of the winning party's lawyer's fees. In principle, foreign lawyer's fees are not
recoverable in the event the plaintifi‘ wins. However, there exists some rare case law which
decided that, when the foreign lawyer's fees are established by law, reimbursement of such fees

can be obtained.
2.1.6 Duration

If the defendant is represented in court it may take between 5 and 12 months to obtain an
enforceable judgment in the first instance, and it cannot be excluded that it may take more than
12 months, 7.e., between 12 and 24 months. Default judgments are rendered at the date of
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introduction and an enforceable title is available, depending on the court, after a few days or at

a maximum of 1 month.
2.1.7 Summary and Advice

If the claim is properly ‘documented and if the party who should pay is a solvent debtor, the
lawyers' recommendation will be to send a dunning letter, and, if the dunning letter remains
without reply, to commence proceedings. An advance payment for fees and bailiff's costs will
be asked; it would be wise to make an agreement with the lawyer on the maximum of fees to

be incurred, or, as the case goes on, to evaluate whether continuation of the proceedings are
still justified.

The amount of fees one receives are not the only element to be taken into account when it is to
be decided whether the case is taken on or not. It certainly is an important element, but not the
only one, and in some cases not a decisive one. One may decide to take on a case because

justice should be done or because other considerations exist.

In order to adequately advise the client and before taking any steps, the lawyers advise that
information should be obtained on the financial status of the foreign debtor. Moreover, the
professional quality of the corresponding lawyer in the other country will be extremely
important. In case professional links (partnership, organisational ties of any sort) exist, one will
feel more confident to start proceedings abroad. However, their experience shows that
occasional correspondents abroad may do a very good job, or occasionally, may not provide
the standard of professional diligence one would like to obtain. One should not conceal that the
value of the claim is an important element in deci\ding on the efforts a case may justify, but it is
not the only nor the single decisive element considered by Belgian attormeys. Assuming the
claim is ECU 2.000 it will have to be examined whether it is a clear-cut case or not.
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2.2 DENMARK
2.2.1 Civil Proceedings

The court system in Demmark primarily consists of city courts which are in all towns. Two
appeal courts are in Copenhagen which has the competent jurisdiction for east Denmark and
the other is in Viborg which is for west Denmark. The Supreme Court which sits in
Copenhagen is for the whole country. In cases with a value in excess of approximately
ECU 70.000, each party may request a proceedj;lg before the District Court.

Depositions in Denmark must be made through diplomatic channels to the Danish Ministry of
Justice who will send it to the appropriate court. Any swormn statement made out of court is
mmadmissible. ‘

The Hague Convention is in force in Denmark. Generally, there is no translation of the
" documents required but the recipient of the served document may refuse to accept service if
the document has not been translated. The duration for the return of process requests, as: .

reported by other Member States, is 1 to 2 months.
2.2.2 Recognition and Enforcement

Denmark has so far approved only the 1982 amendment of the Brussels Convention. Denmark

has not yet ratified the 1989 amendment of the Brussels Convention or the Lugano

Convention. Nevertheless, a Danish court may also render a foreign judgment not falling under -
the conventions enforceable after aipropriate examination of the judgment. However, under

the Convention, the procedure usually takes at least 3 months, otherwise about 6 months, if
special difficulties arise in eithq event, more.

It is not compulsory in Denmark to have a lawyer for the recognition proceeding, although the
court may sometimes direct that a party be represented by a lawyer on an appeal. According to
the "lawyers' fee guide-lines", the lawyers' fees for such a matter would be approximately
ECU 200, plus court fees of ECU 50.
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The costs for the enforcement itself will be approximately ECU 250. In general, not all the
costs will be recoverable even though the defendant will be ordered to pay some costs. The
estimated duration will be three to six months, four months being a reasonable minimum

duration. If special difficulties arise, it may take more time.

As with the preparation of a proceeding abroad, preparation costs for the enforcement of a
~ Danish judgment abroad would be billed by the hour plus expenses. Estimates range between
ECU 200 and ECU 500. Including expenses but without translations the cost should amount to
at least ECU 400. -

2.2.3 Recommendation of Forum

Danish lawyers would recommend a client to commence action at home since it is their
experience that the costs in a domestic case would be much lower than the costs connected to

a case abroad. Further, the procedural rules and the court system will be well known.
2.2.4 Costs

Lawyer's fees in Danish court cases are regulated by the Danish lawyer's fees guide-lines iséued
by the Danish Bar. The lawyers follow these guide-lines unless a special agreement with the
client has been made. The court fees are regulated by the Danish Act on Court Fees.

The estimated costs and fees for a first instance proceeding with a value of ECU 2.000 will be
ECU 703 in lawyer's fees according to section I of the lawyer's fees guide-lines, and ECU 95 in ,
court fees according to section 1 of the Act on Court Fees. Whether other costs will incur such
as costs related to correspondence, research of a I;arty’s address, translations, certifications efc.
will depend on the actual case, but will, if necessary, be added to the court fees and the
lawyer's fees. Accordingly, a total of ECU 850 must be reckoned thh, exclusive of

translations.

No additional fees are charged for service of process in Denmark. There is currently an on-

going discussion in Denmark to pn'vatizé this sector of court work which may change the
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situation, particularly when the request for service of process comes from abroad so that it
cannot be included in the Danish court fees. '

The fees would be the same, regardless of whether the party resides in Denmark or abroad. For
a foreign party, additional certification and translation costs may occur, inchiding translation of
testimonies given in court. Without translations, a reasonable minimum would amount to

ECU 50. Foreign counsel fees would be additional.

Correspondent lawyer fees a generally billed by the hour, with a minimum of ECU 100 to be

taken into account.

There are no special Danish fees connected to commencing an action abroad. The lawyer's fees
guide-lines do not apply to cases abroad. Hence the lawyer's fees will be based on an hourly
~ basis and the costs therefore depending on the amount of working hours. A rough estimate
could be in the range of ECU 500. '

Contingency based fee arrangements are not made in Denmark.
2.2.5 Cost Recovery

Generally, not all the costs and fees are recoverable from the other ,palty’in a successful case.
The court orders the losing party to pay costs on the basis of the value of the case. In other
words, not all costs are recoverable even though the defendant is ordered to pay some costs.
Foreign counsel fees would generally not be recoverable. The same applies in proceedings for

-~

recognition of foreign judgments. -~
2.2.6 Duration

The estimated duration before receiving an enforceable judgment in first instance differs
depending on whether any procedural problems arise or whether expert guidance is necessary.
However, the duration will seldom be less than six to eight months and in many cases between

one and two years, eight months being a reasonable minimum.

The duration for incoming requests for service of process is about 6 weeks.
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2.2.7 Summary and Advice

In light of the relatively moderate fees, Danish lawyers would recommend their client to
commence actions at home for all cases but not abroad. Also, executions of foreign judgments

would be taken on as we]l as the execution of Danish judgments abroad.

As a caveat, however, in the cases where the lawyer's fees guide-lines apply, the lawyers would
enter into an agreement with their client that these were only to appiy if the case is straight
forward and if no special difficulties arise. In so far, cases with values under ECU 2.000 might
not be taken on, if such an agreement cannot be made or where the xésult makes the case
unfeasible for the client.
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2.3 GERMANY
2.3.1 Civil Proceedings

The court system in Genmany is a single system whereby the scope of the jurisdiction depends
on the matter at stake.23 The lowest court is the Amtsgericht (Lower Court) which has
jurisdiction for matters under a threshold value and where the hearings are conducted before a

single judge. Lawyer representation is not generally required in the lower court.

The Landgericht (District Court) hears appeals from the Amtsgericht on reason of fact or law
as well as first instance matters above the threshold value of currently ECU 4.500. This may be
heard before three judges unless it is believed that one suffices. Representation at this level
must be taken by a lawyer. Further appeal may then be taken to the Oberlandesgericht (Court
of Appeal) with further appellate action to the Bundesgerichtshof (Federal Supreme Court) in
Karlsruhe if the matter started at the District Court level. Appeals at this .level may only be
taken on questions of law only. The District courts have a division in civil and commercial
chambers. It should be noted that while the assignment of judges or civil chambers generally
follow alphabetic principles, certain types of cases, e.g., road traffic iiability, may'be éssigned
to designated chambers. At the Hamburg District Court, uniquely in Germany, a special

designation to three chambers has been instituted for international matters.

Affidavits as such are unknown in Germany. However a written statement (eidesstattliche
Versicherung) may be executed and can be admitted for evidence. In practice, such affidavits -
are only used for injunction proceedings. Statements from abroad should be sworn bef(;re<a
notary and be annexed with an apostille or sworn before a German consul. A formal affidavit
may be sworn to in Germany for use in other countries depending on the requirements under

the respective law.

2 Please refer to the separate chapter on Germany for further information.
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Letters rogatory will be executed by German Courts. The procedure for such is via diplomatic
channels. This is further governed by the provisions of the Hague Convention on Taking
Evidence Abroad in Civil or Commercial Matters March 18 1970.

The German Civil Procedural law provides for a summary procedure ("Mahnverfahren",
§§ 688 et. seq. ZivilprozeBordnung), which is permissible against debtors in other EU-Member
States, except Austria.

A foreign judgment rendered in a summary or simplified debt collection procedure can be
executed in Germany if it meets the conditions of article 25 of the Brussels or Lugano

Convention.

A further requirement is that foreign parties must engagé a lawyer (or at least anj' other agent
for service of process) at the place of jurisdiction in order participate in a German proceeding
even if, for German parties, lawyer representation is not required in the lower courts.

Generally, translations of the relevant documents are required for all German Court activities.

A special note should be made for the comparatively short statutory limitation period of only
six months from the date of delivery of a product for most warranty matters which may be

difficult to observe for a foreign consumer.

In addition to the Hague Conveﬁtion, Germany has concluded several bilateral treaties which
allow direct transmissions between German courts and courts from other EU-Member States.
A translation of the document to be served in Germany is required. The duration for the return .

-~

of process requests, as reported by other Member\States, is 1 to 2 months.
2.3.2 Recognition and Enforcement

Other than in cases covered by the conventions or bilateral treaties, a court in Germany will
generally recognise a foreign judgment under the proviso of reciprocity. However, if under the
provisions of German law, the court would not have jurisdiction, or where the judgment is
contrary to German public policy, the defendant in Germany was not served through the
German authorities, then the judgment is often not enforceable.



Report on the Cost of Judicial Proceedings (Germany) - 33

The Lugano Convention is in force since March, 1995. The provisions of the Conventions are
complemented by a "law regarding the performance of international conventions of recognition
and enforcement in civil and commercial matters" ("Gesetz zur Ausfithrung zwischenstaatlicher
Anerkennungs- und Vollstreckungsvertrige in Zivil- und Handelssachen, AVAG").24 This law

establishes certain conditions which the applications for enforcement have to meet.

The proceeding prescribed by the AVAG does not require an attorney on principle.25 Only if
an appeal is lodged by any of the parties the proceeding may lead into an oral hearing which in
certain cases requires a local lawyer. Nevertheléss, the applications are normally filed by local
lawyers.

In the proceeding, court fees as well as lawyers fees may arise.26 While court fees are lower
than or a full proceeding, according to the applicable statutory provisions the lawyers are
entitled to the full fee as for a first instance proceeding. Since oral evidentiary hearings can be
generally avoided in this type of proceeding the fees would be slightly lower with a total of
ECU 350 to be reckoned with. The costs are recoverable from the debtor. The duration is

about four to six weeks.

Attomey fees, court fees and bailiff fees for the enforcement itself are about a third of the fees
which apply for a full fledged proceeding, apbro:dmately ECU 200 in total If a lawyer has
been engaged for the case previously, his fees may to some extent be covered by those
previously eamed. All costs which are within the framework of the statute are recoverable. The
preparation of documents, service of process and the activities of the bailiff for wsmng the .

debtor, attachment of movable assets dr income, efc., would generally take about 4 months,

24 Anerkennungs- und Vollstreckungsausfilhrungsgesetz - AVAG, of May 30th, 1988 (BGBI. 1, page
662).

25 § 511 AVAG.

26 Application: ECU 75 (Anlage 1 Gerichtskostengesetz [GKG], Teil I, IV, " b, Nr. 1426).
Beschwerdeverfahren gegen die Entscheidung iiber die Zulassung zur Zwangsvolistreckung: ECU 110
(Anlage 1 Gerichtskostengesetz [GKG], Teil I. IX, Nr. 1901). Rechtsbeschwerdeverfahren: ECU 150
(Anlage 1 GKG, Teil 1, IX, Nr. 1903). Attorney's fees are calculated as a full proceedmg pursuant to
the relevant statutory provision of § 47 BRAGO.
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If a domestic client asks for the exécution of a domestic judgment abroad, pursuant to Section
118 of the Federal Attomeys' Fees Act, German lawyers would charge a general fee for out-of-
court work. Given a value in dispute of ECU 2.000 ECU, this could be up to ECU 160. Of
course, additional expenses for translations, efc. have to be added. At least a month should be
taken into account for the preparation. If the value is ECU 500, the general fee for out-of-
court work could be up to ECU 80 and up to ECU 1.800 if the value in dispute was 50.000
ECU.

2.3.3 Recommendation of Forum

As will be further stated below, the German legal system is exceptional in that it allows for
(almost) full recovery of all cﬁsts by the successful party. This makes a proceeding in Germany
highly recommendable when the chances of success are estimated to be very high. However,
the rule necessarily also doubles the cost risk if the plaintiff does not succeed and this must be
taken into acbount when there are even a few doubts about the success. The same, in fact,
applies for the court fees and the consumers own lawyers fees in the event of success when the

enforcement of the judgment against the defendant fails for whatever reason.

Other than that, German lawyers would, however, rather prefer to bring a suit in Germany.
There are several reasons for this assessment. Commencing legal proceedings abroad would
mean retaining foreign correspon&ent counsel and would result in additional costs, which the

client would have to bear if there is no possibility to recover all of these costs if he wins.

Secondly, bringing a suit in a foreign country also produces additional costs from the German

lawyer and is likely to result in time delays due to the necessary translations.

Third, a German lawyer stated that, if he were to commence the action at home, he would
remain in control of all the proceedings and attorey-client communication would probably go

smoother.
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2.3.4 Costs

As a matter of precaution, it should be stated that international lawyers will try to agree with
the clients on charging an hourly fee if the matter might be difficult or time-conéuming and the
statutory fee would not cover the necessary work. However, the following figures refer to the
statutory fee which is binding unless otherwise agreed in writing.

To file suit, the plantiff has to pay court fees in advance, the amount of which depends on the
value in dispute. Given that the plaintiff purchased an item with a value of approximately 2.000
ECU, the value in dispute would be 2.000 ECU. According to the German Court Fees Act, the
court fees to be paid by the plaintiff would amount to approximately ECU 240 i this case. In
addition to that, the plaintiff, of course, also has to pay the fees for his attomey.‘In Germany,
the attorneys fees are regulated by the Federal Attomey's Fees Act. Given a disputed value of
2.000 ECU, the attorneys fees pursuant to Section 31 of this Act would total ap;)roﬁmétely
- ECU 500. The total costs would therefore be ECU 740.

If the action has to be commenced in another EU- Member State according to Section 52 of
the Federal Attorney’s Fees Act, a German lawyer would charge as the domestic Icouﬁsel the
same fee as a correspondent counsel. With a value in dispute of 2.000 ECU, this would be
approximately ECU 160. Expenses related to translations and certifications would be charged
directly to the client.

If a foreign client asks a German lawyer to be represented in an action against a defendant in-
Germany, the court and .statutory lawyers' fees will be the same as if a domestic client vx;ould
do so. Therefore, the same fees as described above will be incurred. Additional costs for
transmissions and other expenses can be charged by the attorneys and should be at least
ECU 30.

Court fees and attorneys fees will be influenced by the value in dispute. Under the scenario.
described above, court fees will amount to ECU 100 if the value of the purchased item was
500 ECU, and ECU 1.500 if the value in dispute was 50.000 ECU. With these values in
dispute, the attorneys fees would be approximately ECU 190 and ECU 3.450 for each party.



36 Hanno von Freyhold and Enzo L. Vial

2.3.5 Cost recovery

Due to Section 91 of the German Code of Civil Procedure, all the court fees and attorneys fees
according to the Federal Attomeys Fees Act are fully recoverablé from the losing party.
Lawyers fees billed on an hourly rate are only recoverable up to the amount provided for by
the Attomeys' Fees Act. Additional fees have to be borne by the client.

The additional costs of a correspondent counsel in Germany élre usually recoverable in the
event that the plaintiff wins and for good reason shown for the engagement of counsel in a
different place. As to the foreign lawyers' fees, the law is not quite clear. It seems that the
majority opinion is that foreign attorneys fees can be recovered up to the amount of the fees of
a correspondent counsel, ie., in the case described above case up to ECU. 160. Recent
decisions, however, have been more reluctant to allow the winning plamtxff recovery of foreign
lawyers' fees. It has been argued that at léast individuals and corporations who do some
significant business in Germany and are to some extent familiar with the German business and
legal environment do not need foreign lawyers' advice in every case. From the court's
perspective, those foreign individuals and corporations are in smaller and relatively easy cages
required to directly retain a German lawyer. Consequently, the courts hold that under these
circumstances foreign lawyers' fees cannot be recovered (see, e.g., OLG Hamburg, Jur Biiro
88, 1031), |

2.3.6 Duration

The duration of a civil suit varies locally and within divisions of a court. On average, it v&ouid
take between 6 and 12 months for a cross-border consumer complaint to receive an
enforceable judgment in the first instance, with 8 months being a reasonable minimum time
frame, exclusive of the time of about one months needed for service of process and defendants

first response.

The service of process to a foreign country might take more time than domestic service. Since

most periods in court only begin to run upon service to the other party, time delays may occur.
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In Germany, an additional month has to be taken into account and the procedural rules

generally awards foreign defendants a longer time to respond to a complaint.

The duration of the procédures and the difficulties arising will not be influenced by the value in
dispute. , |

2.3.7 Summary and Advice

One lawyér stated that, if he was very sure to win the case, he would not hesitate to
recommend to commence the legal action in Germany. If, however, the outcome of a lawsuit
was unpredictable or if there was any chance of losing the case, the financial risk of losing the
case had to be weighed against the value in dispute. Since usually other factors have to be
considered as well, there is no general guide-line as to when to commence leéal action and

when not.

Generally speaking, the higher the value in dispute, the higher the attomeys fees according to
the Federal Attomeys Fees Act, and the more attractive the case. However, the decision

whether to take on a case can also be influenced by other considerations.

Since the attorneys fees according to the Federal Attorneys Fees Act depend on the value in
dispute, cases that require little legal work can result in high fees. Under such circumstances,
one lawyer thinks it to be appropriate to reach an agreement with the client based on the

lawyer's time actually worked on the case and other case-related costs.

As for the lower values, for cases with an international aspects, the lawyers would prefer an
hourly rate agreement, making the case potentially more profitable for the lawyer but less
feasible for the client.
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2.4 GREECE
2.4.1 Civil Proceedings

In Greece, there are no, special commercial courts, cases are dealt with by the lower courts

called the courts of peace.2? Appeals to the Supreme Court are on questions of law only.

Affidavits are not generally accepted as strict evidence. Where foreign evidence is not taken in
a court, it is advised to have the evidence sworn before a Greek consular officer. If they are to
be taken abroad then a Greek consular éﬁicer must sign them. This is provided for in' Law
Decree 105/1969 1599/1986 as a form of simplified form of sworn statement. In Greece, a
deposition may be made before a notary public or Justice of the Peace.

Greece is Member State of the Hague Convention. The Central Authority does not charge fees
for its assistance. A translation of the documents to be served is required. The Central
Authority estimates the duration for the handling of incoming requests for service of process to
be about 6 weeks. The duration for the return of prdcess requests, as reported by other

Member States, is 2 to 4 months.
2.4.2 Recognition and Enforcement

If a decision from a foreign court has previously been declared executable by a decision of a
proper Greek court then under the Code of Civil Procedure Art. 905, a foreign civil judgment
will be enforced by a Greek court.

-~
-~

A
The Brussels Convention is in force in Greece but not the Lugano Convention. Other than

where a convention or bilateral treaty applies, the judgment will only be enforced if the

following conditions are satisfied.

27 Please refer to the separate chapter on Greece for further information.
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Firstly, the judgment must be enforceable by the court which issued it. Secondly, it must not be
contrary to good morals or public policy according to Greek law. Thirdly, according to the
terms and provisions of the law of Greece, the court which issued the judgment must have had
the competence to do so. Fourthly, that the concerned party must have been given an
appropriate right of deferice for if he was denied such a right then this denial must be equally
applicable to the nationals of that state. Finally the judgment must not be contrary to a
previous judgment of a Greek court. Any application for enforcement requires a lawyer in

Greece.

In order to have a foreign court order enforceable in Greece, a local court order is needed. The
lawyer's time needed for such a proceeding was estimated at approximately 20 - 30 hours for
simple cases, plus expenses, which could lead to costs in the range of a total of ECU 200-300
and would cover the handling uiltil the issuance of a local court order ratifying the foreign
court order. According to other accounts, the costs for the recognition and enforcement of a
foreign judgment were estimated to be 20% more than the costs of a first instance proceeding
brought entirely in Greece (see, below). According to this figure, 2 minimum of ECU 300 must

be taken into account.

The duration would be about the same as for the issuance of a domestic court order, as it
usually takes approximately another 6-12 months for the issuance of the local court order of
enforcement. However, if the defendant does not wish to comply, the whole recognition
procedure may last up to 2 years. Therefore, at least a year and a half should be taken into

account, and the costs not recoverable at all.

-

\

The enforcement itself, whether from a domestic or recognized foreign judgment, generally is
relatively expensive and extremely time consuming. Several service attempts (at least 5) have
to be made, each generating costs and delays. It is estimated that the entire enforcement may
easily cost up to ECU 500. The minimum duration is about 2 months, but it may take much

longer and one should consider at least a year.
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For a judgment which is to be enforced abroad, in Greece, at least ten to twelve months would
be needed until the judgment is delivered, typed, certified by the judge, published by the

secretariate, served abroad and expiration of remedies.

The Greek portion of any action or activity to be brought abroad was estimated at ECU 85 in
lawyers' fees and an additional ECU 10-20 per page for translation and other expenses, with a
total of ECU 100 exclusive of transiations and the time needed would be about 2 months,
including delays occurring for the translations.

2.4.3 Recommendation of Forum

If it is jurisdictionally possible, Greek lawyers recommend bringing the action at home mainly
for expense purposes and because of their better knowledge of the local judicial system.

In fact, as further outlined, below, the cost of legal actions taken in Greece are relatively much
lower than those of the EU- Member States. Among the contributing factors mentioned (other
than a different price and wage structure) were the low overhead costs bome by Greek
lawyers, most of whom do not employ a secretary and that part of the routine job is covered-by
trainee lawyers who do not claim any or little payment. AIso, competition among lawyers was
cited to be extremely high. A large number of lawyers qualify every year. For example, the
Law Society of Thessaloniki, a.city of 1.000.000 people, has more than 5.000 registered
lawyers.

2.4.4 Costs

-~
-~

Court fees are relatively moderate. If the demand ‘in the lawsuit is simply the recognition of the
plaintiffs' claim there are no costs involved other than a standard stamp duty which varies from
ECU 2 - 10. If the demand in the lawsuit is that the plaintiff obtains an enforceable court order
against defendant, then the court fees are approximately 1% on the amount claimed/disputed
and should be prepaid. The stamp duty mentioned is less than ECU 0,20 per page. The
complaint itself must carry additional stamp duty in the range of ECU 1 to 4 in courts of first
instance. An additional duty (dikastiko ensimo) of 0,6% is applied on the claim amount. For a
claimed amount of ECU 2.000 this would therefore be in the range of ECU 12.

’
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In addition, there are fees for service of process which, where the same is made in town of the
court or in the suburbs thereof, the fees of the court bailiff vary from ECU 10 to 20, whilst for
services in other parts of the country they charge additional fees depending on the distance
involved. An amount of ECU 20 should therefore be seen as the necessary minimum.

The costs for translations may be agreed to be a part of the legal work or as an independent
cost. The usual fee for translations made by independent translators is ECU 10 - 20 per page.
'Official translations which are aéceptable to the Greek courts are those only of Greek lawyers
and of the Ministry of Foreign Affairs. The costs for these range between ECU 7,50 per page
for lawyers' translations and ECU 5 per page for regular service and ECU 8,30 per page for
urgent requests to the Ministry of Foreign Affairs.

The approximate cost for an apostille are ECU 2-3. Certain other authentications by lawyers,
notary publics and police stations range between ECU 1 for a signature authenticated at the
police department to ECU 7,50 per page for a copies authenticated by .a lawyer (plus
ECU 1,30 additionally for stamp duty per document). ‘

Courier costs for Europe would be ECU 17 for a simple document.

With regard to attomey fees, an official minimum attomey's fee table issued by the tax officer
and the bar exists which provides for fees in the range of 2% of the value at stake, but is rarely
applied. According to the existing practice in Greece, there are three main methods for a client
(foreign or domestic) to agree the fees payable to his attorney for the handling of his case by

the latter, i.e.: \

(a) an agreement on the fees and/or the expenses on a "lump-sum" basis for one or more cases
or for one or more stages of the same case. A reasonable amount for a first instance

proceeding in the presented case scenario was estimated at ECU 130 to ECU 330.

(b) an agreement on the fees on a contingency basis, in most of such cases, the payment of the
attorney's fees is conditional to the favourable outcome of the respective case. A usually
applicable contingency fee is 25 % on the amount disputed or to be awarded by the court.

However, there are no standards on this and the parties are free to agree to a contingency fee
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lower or higher than 25 %. In such cases, it is also usual that the client may agree an advance
payment of a "lump-sum" amount to his attomey to cover the exp‘enses'involved which is not
refundable and which subsequently may be off-set with tﬁe final contingency fee (depending on
the outcome of the case). The parties may also provide in their agreement whether the costs

shall be or shall not be included in the said contingency fee.

(c) an agreement on the fees on an hourly basis, plus expenses. The hourly rates vary from firm
to firm and from client to client, and are estimated at between ECU 25 and ECU 35 per hour.

In light of the above, the costs do not change dramatically in case of variation of the amounts

of the claims involved.

The minimum legal fee for representation in court is ECU 30 to 35.28 Taking into account
these calculations, a reasonable minimum amount for a first instance proceeding of the type
presented would be about ECU 250.

If the action is brought to a court outside the lawyer's jurisdiction then he has to represent his
client together with a lawyer appointed by that Court. Consci;uently, the representation
expenses of ECU 30-35 will be doubled (as correspondent counsel fees).

It should be noted that, private individuals do not pay VAT for legal services.

For foreign clients, the lawyers would charge an increased fee by 30%, i.e., ECU 75-80, to

cover additional work that may be involved.

~

2.4.5 Cost Recovery

The court has the option to either set-off the court expenses due to a "reasonable doubt" the
defeated party may have for the outcome of the case or award the court expenses in favour of
the winning party. In practice, the costs are not totally recoverable because the courts usually

order the payment of the expenses at the minimum rates which do not reflect the actual amount

28 10% of the amount will be withheld by the Bar Association.
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paid. Actually, the courts generally entitle the winning party to no more than ECU 65 which is
customarily withheld by the lawyer as a supplement to his fees.

The expenses incurred for the fees of a foreign lawyer will generally not be recoverable
following the court order, even if the plaintiff wins since the ECU 65 limitation applies.

2.4.6 Duration

The estimated duration for obtaining a first instance court order varies from 1 to 2 years
depending on the subject of the case and the juxisdiction xt is subjected to. Another 1-2 years
are needed for the issuance of a final court order. Such limits are greatly depending on the
tactics of the defendant (i.e. whether or not he exhausts all remedies granted to him by law).
Accordingly, one should allow for at least 2 years, in aggregate.

2.4.7 Summary and Advice

Greece seems to be the one country with an extremely reasonable fee structure for all items
involved. The duration is above average but still not the longest in comparison. Therefore, the

advice given by the attomeys to litigate in Greece, where possible; does make sense.

However, if the value of a particular case is 500 ECU, they would still advise that the plamntiff
not initiate court proceedings. Réther, they would advise to attempt one or two dunning letters
for which the-lawyer would charge ECU 50. If unsuccessful, they would recommend not to
proceed any further.

-~
-~

If the value was ECU 50.00’0, the case would be'heard to the Court of First Instance srmng in
3 members. It would take almost 3 years to reach a decision and the fees would increase to
ECU 670.
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2.5 SPAIN
2.5.1 Civil Proceedings

For judicial purposes the State is divided into territories, municipalities and autonomous
communities. The courts are divided into the following sections: the Justices of the Peace,
(District) Courts of First Instance and Instruction, Litigious Administrative, Social Courts,
Penitentiary Supervision and Minor Courts, Provincial Courts, Higher Courts of Justice of
Autonomous Communities. The National Court and the Supreme Court exercise judicial power
over the whole territory. The Supreme Court is the final court for all matters except those of a
constitutional matter which are dealt with by the Constitutional Court. This is governed by the
Organic law 6/1985 July 1. The case type presented would likely fall within the jurisdiction of
the (District) Courts of first instance. A lawyer would generally not be necessary if the value of
the case is below approximately ECU 5.000,'but a procurator must be used, if the case value

exceeds ECU 500. A simplified procedure does exist.

?

Depositions in Spain must be made before judges or tribunals. Letters rogatory may be sent
through the Ministers of Justice to the foreign tribunals. If the déponent lives in distant place
then the judge sends the inquiry together with a letter rogatory to the place of enquiry. Article
300 Law of Civil Procedure provides it necessary to abide the principle of reciprocity. Certain
treaties exist for the free performance of such letters but the general rule is that the interested
party must apply for it. |

-~

Spain is a Member State of the Haéue Convention. The Central Authority does not by law
require a translation of the documents to be served. There have been complains from other
Member States that service in Spain under the Hague C’on‘vention is particularly slow takes at
least 12 months and may easily take up to 18 or 24 months, or more and is apparently dealt
with at complete random. Often, applications for service of process in Spain are returned after
a year without délivery or do not get returned at all and get lost, somehow. It has been
recommended by some officers from other Member States to ask a lawyer in Spain for

assistance in "convincing" the Central Authority and the following institutions to handle the
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particular matter. Another alternative practiced is to employ other methods of service as may
be available under the procedural laws of the country of origin, such as registered mail,
consular officers and service by publication, if there is no response after some time.
Accordingly, in contrast to the other countries, for which no expenses were noted for this

procedural step, an amount of ECU 200 was provided for in the table.
2.5.2 Recognition and Enforcement

Other than convention cases, judicial decisions. of a foreign country may be enforced in Spain
under the principle of reciprocity or when the judgment is in accordance with that of a Spanish

one.

All procedures of application fo; recognition and enforcement require an attomey}. The fees for
an application and the procedure for recognition and enforcement under the Brussels/Lugano
conventions are a little lower than those for 4 full proceeding, approximately ECU 500 in total
for the lawyer and the procurador, inclusive of costs but without translations. The enforcement
itself would cost at least another ECU 200.

For the preparation of any proceeding to be brought abroéd, the Bar Association fee schedules
remain silent. If an hourly basis is not used, a contingency agreement for 25% of the foréign
proceeds was held to be reasonable. The same would apply for the preparation of the
enforcement of a Spanish judgment abroad. Accordingly, one should account for ECU 500 for
a case value of ECU 2.000. |

2.5.3 Recommendation of Foruni

\

In the majority of the cases it is recommended to raise the action at the place of residence of
the debtor as an eventual execution can then be enforced faster and with lower costs. On the
basis of certain differences in the material and procedural law, for some matters, one of the
lawyers would prefer to commence a proceeding in Germany rather than in Spain. Particularly
the strong formalisatioﬂ of the Spanish procedure which is almost entirely in writing and the
lack of the possibility to negotiate a settlement in court is mentioned as a specific disadvantage

mn Spain.
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The same lawyer would also prefer, if possible, to force the proceeding to take place in
Germany if he were to represent a Spanish defendant, as he recognizes particular difficulties in
the enforcement stage which would benefit the client.

2.5.4 Costs

7

In Spain, each Bar Association réleases an own schedule of fees for its own range.
Nevertheless, in general, all these schedules of fees are classified rather similarly and move in a
similar fee's level. The lawyer's payments depend on the value in dispute and on the nature of
the activity to be pursued. Time payments are approved. Quota-litis-agreements are not
admitted in principle but are apparentty used for procedures abroad. ’Iﬁe payment's rates
provided by the several schedules of charges are mmimum rates which can be increased by the
lawyer if the particular difficulty of the affair requires an increase. A lower fee is only allowed
in reasonable exceptional cases. If there is disagreement on the bxll, the client has the possibility
to apply to the corresponding Bar Associatioil directly to ask for an examination of the invoice.
Lately, the admissibility of the schedule of charges issued by the Bar Associations is contested,
with reference to the law against restraints of trade, and there are some efforts to force the Bar
Association to remove the schedule of charges. To avoid discrepancies between client and
lawyer several Bar Associations have created blank form contracts which are used frequently,

in particular in extensive proceedings.

In addition to the lawyer's fees charges for the procurador, or barrister, will be due. In contrast
to the lawyer's fees these charges are settled uniform by legal regulation which is valid over the.
entire Spanish territory. The charges-of the procurador also depend on the value in dispute and
on the kind of the chosen proceeding. \

In the case of an action with a value in dispute amounting to ECU 2.000 the lawyer's fees are
approximately ECU 500 and the fees for the procurador appro:dlﬁately ECU 100.

In principle, each lawyer authorized by a Spanish Bar Association can also act in each other
district but he has to advise his activities to the Bar Associations there and has to pay a
corresponding fee to this Association (habilitation). In case of a proceeding involving
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ECU 2.000, the habilitation costs will amount to approximately ECU 80 and which would be
the equivalent to correspondent counsel fees. For oral hearings, travel expenses may have to be

added (but have not been considered).

Additional charges for foreign clients are not anticipatéd but, additional expenses in the range

of ECU 50 should be considered, exclusive of translations as may be necessary.
The administration of justice is in principle free of charge.
2.5.5 Cost Recovery

Regarding the distribution of the costs there is no set rule. The Spanish code of civil procedure
simply advises that the loosing party also has to bear the costs of the opposite party.
Ultimately, the decision on the distribution of the costs is in the discretion of the judge. In
principle, execution costs as well as the costs for recognition and enforcement also have to be

borme by the losing party.
2.5.6 Duration

In principle, for a first instance action a time period of about 12 to 16 months can be estimated,
though considerable differences are possible depending on the ndividual affair. For the
purpose of the table, the minimum of 12 months has been selected. Service of process in Spain

takes about one month.

The duration for the recognition of a foreign judgment would be about 6 weeks. The'

enforcement itself would take anothe} 6 months or more.
2.5.7 Summary and Advice

For the client, the fees seem quite reasonable, at about 25% of the value. However, another
25% would have to be added for the execution abroad, raising the total to 50%. Some of it
may be recoverable, the contingency agreement for the enforcement having the advantage that

it is risk-free for the client.
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Not surprisingly, the lawyers themselves would rather not take on a case for a value of
ECU 2.000 or less under such an agreement. Rather, they would ask for special rates which
would change the calculation. For a claim of ECU 50.000, the lawyers would apply the official
fee schedule. ECU 2.000 seems to be about the threshold value. '

s
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2.6 FRANCE
2.6.1 Civil Proceedings

The French Court Systefn is fundamentally divided into two, the judicial and the administrative
courts. Where a problem arises as to the jurisdiction then this is decided by the Tribunal des
Conflits.

As regards courts of first instance in civil matters, the Tribunal d'Instance has jurisdiction for
claims up to the amount of approximately ECU 4.500 and some other matters regardless of the
amount. For higher amounts, the Tribunal de Grande Instance is the competent court. The
Cour d'Appel hears appeals from the Tribunal de Grande Instance. A decision may be reversed
on both points of law and fact. ﬂe Cour de Cassation sits in Paris and may quash or refer a
decision back to another court. Advice may be sought from the Cour de Cassation where the
area of law is seemingly problematic. This opinion, although not binding on the court who

referred, it must be communicated to the parties.

Through the provisions of the Convention on Taking Evidence Abroad in Civil or Commercial
Matters 1975, letters rogatory may be submitted to the Ministére de Justice who will then pass
them onto the competent authorities. Non-signatories to the Convention may pass letters
rogatory through the appropriate diplomatic channels and unless otherwise provided,
depositions are executed in accordance with French procedure. Foreign depositions may be
used in France provided they do not violate French public policy. Appraisal of such depositions
is left to the discretion of the court. ) \

In accordance with the provisions of French law there is no analogous instrument to an
affidavit. A non-notarised declaration of honour "declaration sur I'honneur” may be used in
civil proceedings. Letters rogatory may be submitted by countries signatory to the Convention
on Taking Evidence Abroad in Civil or Commercial Matters to Ministére de la Justice in
France which will then communicate them to the relevant authority. Non-signatories to the

Convention may follow this via diplomatic channels.
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French law offers a summary debt collection procedure. The proceedure is not permissible
- against debtors in other EU-Member States: According to article 1406 NCPC the proéedme
has to be filed in the court where the debtor resides. Notwithstanding, the court of justice has
decided that a decision in a summary debt collection proceeding has to be considered as a
decision in the sense of the article 25 of the Brussels Convention.2% An order made under a

simplified debt collection procedure from another Member State is enforceable in France.30

The Hague Convention is enforced since 1972, but in addition there are bilateral treaties which
allow direct transmissions between French courts and courts from Germany, Belgium, Italy and
Luxembourg. The procedure is free of charge with the exception of the activities of the bailiff
who charges a fee. Generally, there is no translation of the documents requred but the
recipient of the served document may refuse to accept service if the document has not been
translated. The duration for the return of process requests, as reported by other Member

States, is 2 to 3 months.

In 1994, the French Central authority has received a total of 804 applications for service of
process from: Austria 84, Spain 230, Finland 5, Greece 96, Norway 109, Netherlands 198,
UK 73, Sweden 9. According to French law service applicati"onsr are sent by. the Central
authority to the competent courts who proceed sending them to the police. The Central
authority needs two days and the following steps between 2 and 3 months. The procedure is
free of charge with the exception of the activities of the bailiff who charges ECU 40.

2.6.2 Recognition and Enforcement

-~

-~

\
If a foreign judgment does not fall under a Convention or bilateral treaty, the Cour de
Cassation will grant recognition and not review the facts of the case but the jurisdiction of the
court, the conformity to French international policy and the right of defence, the consistency of

29 case Klomps ¢/ Michel of 16. June 1981 (aff. 166/80).
30 The Cour d'appel de Paris (arrét of 23. February 1990, D. 1990 inf. rap. 99) has decided that a
German Mahnbescheid may be executed in France.
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the judgment in relation to public law and the absence of fraud. Enforcement is possible when

the decision is in accordance with French law.

For convention cases, according to article 311-11 Code de I'Organisation Judiciaire, the
tribunale de grande instance is competent for enforcement applications. No lien attaches until

recognition is granted.

All application have to be filed by a lawyer (articles 812 and 813 Nouveau Code de Procedure
Civile). Notwithstanding the EC directives regulating the liberalization of legal professions in
the EC, these lawyers have to be French lawyers. A translation of the most important

documents is generally required.

The procedure is free of charge, but there may be attomey's fees. The judge mziy decide that
costs are recoverable (article 700 NCPC) taking into account issues of faimess and the

economic situation of the loosing party.

Requests for recognition and enforcement mainly come from Germany, Belgium and Italy.
These requests mainly concemn transnational commercial matters (unpaid bills, delivery- of
goods, rent operations). The procedure is often a summary debt collection procedﬁre mainly in
German cases. Most judgments are judgments of commercial courts or first instance courts
which rarely give the reasons of the judgments.

Applications are rarely rejected, i.e. in 10 % of the cases (mostly in cases of lack of
jurisdiction). In around 8% of the cases, the enforcement decisions are appealed. In 1994 the.
Tribunale de Grande Instance de Paris has rendered 99 decisions conceming enforcement
applications: In 1990: 58, m 1991: 81, in 1992: 59, in 1993: 105.

The lawyers agree that fees related to recognition and eﬁforcement of a foreign judgments are
about the same as for a full proceeding within France, albeit a simple one. Therefore they need
to be esti;nated in the range of ECU 300 to ECU 750 for a recognition under the Brussels
Convention where the amount is low and there is no dispute. Otherwise the costs are

equivalent to a full proceeding and may be up to ECU 3.500 or more. In relation thereto, court
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fees, if any, are negligible. Taken this extremely wide range, an amount of at least ECU 500,

inclusive of court fees, has to be seen as the absolute minimum.

The enforcement itself regardless whether a French or recognized foreign judgment is
concerned, might cost about ECU 300.

The foreign costs for the enforcemerit of a French judgment abroad are dealt with under the
respective country. In France itself, lawyers fees could occur with respect to the preparation of
~ transmittal of the request to the foreign jurisdiction in one way or the other. These costs would
range between ECU 650 up to ECU 3.500, depending on the difficulties. The consumer
association estimates the costs to be at least ECU 2.500 (finding a foreign lawyer, translations,
correspondence, phone calls ezc.). Nevertheless, for the purpose of the table, the stated |

minimum of ECU 650 has been chosen as the basis.
2.6.3 Recommendation of Forum

The French lawyers make their preference of where to coimnence an action dependant on the
ease or difficulty of enforcement in the particular case. Second place takes the preference-to
choose the courts that are likely to apply their own law, application of foreign law and
jurisprudence having proved to be complicated and somewhat perilous. Third place takes the
likely outcome of the procedure. Only where enforcement is ensured and the law not an issue,
the preferred place for the consumer to commence action would be in France. It is conceded

though that actual forum shopping is rare.

2.6.4 Costs -

\

French lawyers appear to have no specific mode of calculation for their fees. Almost any
agreement can be made and it is advisable for the client to negotiate the fees in advance 3! One

of the lawyers phrased it as follows:

31 In the case of excessive billing, there exists a possibility to contest before the Lawyer's Order Counsel,

and that appeal of its decision might be brought before the Tribunal de Grande Instance.
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"Virtually a lawyer might ask for any amount of provisions or fees he likes. It is therefore

highly recommended for any client to negotiate costs and fees from the first conversation."

Hourly rates are common and recommended by local bar counsels. Apparently, the chances of
success also play a rolg in the fee calculation. Thus, the fees in France are not calculated
according to a statutory scheme. Contingency fees are not allowed, but other agreements are
possible, including a scale containing a minimum and a maximum fee, depending on the

difficulty and the time spent at the end.

Most of the costs arise directly from advocate's fees smce French court fees are relatively
modest. In the Paris area, the recommended hourly billing rate of lawyers range between
ECU 100 and ECU 300. As the clients are invoiced on a variable hourly rate (depending on
many factors, including the nature of the matter), it is difficult to estimate the fees beforehand.

Fixum fees are also common and for a claim of about ECU 2.000, which appears fairly simple
in law and fact, a focum between ECU 750 to ECU 1.500 might be agreed to which would
include general office expenses but not court fees, correspondent counsel, certifications or

translations. Again, the necessity of translations and certifications would increase these costs

significantly.

Depending on the court and the procedure itself, court fees, including the fees for service of
process in France would vary between ECU 20 and ECU 75, depending on the case and thé
court, with a reasonable average minimum of ECU 40 to be expected. Certification is rarely
necessary, can be done by the plaintiff himself in some cases and, for foreign countries there is

\

no special fee for the apostille.

In summary, while taken the conflicting advice it seems difficult to assess all different costs
under consideration, an amount of ECU 1.000 as the realistical minimum has been confirmed,
~ inclusive all costs and fees except translations. Nevertheless, an additional amount of ECU 150
should be considered for a foreign client.

In addition, in cases before the commercial court, while the legal requirement has been

abolished, it is recommended to resort to a specialist for the trial itself, who would bill
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ECU 300 to ECU 450 for their services.32 The same costs would apply with regard to
correspondent counsel, if the proceeding has to be brought in a different court district within
France. Taking into account the possibility, that a "specialist” is needed in some cases, an

amount of ECU 400, in average, for the correspondent counsel seemed reasonable.

4

When the procedure is to be commenced in abroad, the fixum for costs and expenses would
also be in the range of ECU 750 to ECU 1.500 exclusive of research expenses for the foreign
parties address. Accordingly, an amount of ECU 750 would be the absolute minimum to be
reconned with. For service abroad, usher fees arise in the range of ECU V80,4following a very
complicated calculation depending on the claim amount, the work prepared by the lawyer, the
number of pages, efc. lined out in decree no.18 of 5 January 1967. An additional ECU 120
must be added for the preparation by the lawyer totalling these costs to ECU 200. '

For a higher amount at stake, e.g., ECU 50.000, the lawyers would increase the fees and, for
example, would set the fixum for a scenario of sending the case to a foreign lawyer for the
initial advice and finding of foreign counsel at perhaps up to ECU 3.000 to ECU 6.000. The
work would include the translation of documents, maintain correspondence with the foreign
counsel, and, potentially, the French lawyers' own legal assessment of the action; which the

lower amount would not. A similar raise would take place for procedures in France.
2.6.5 Cost Recovery

Court fees and travel expenses for the parties are generally recoverable by the winning party
(Art. 696 of the Nouveau Code de Procedure Civile and Decree of December 27th, 1920),
either fully or to a large degree. The lawyers' estimates from their practice range between 2/3
and 99%. The Code further provides in Art. 700 that reasonable lawyers fees would be
recoverable from the loosing party as well. In practice, the lawyers have advised, the recovery

fixed by the court almost never covers all costs and in any event would not cover the fees of a

32 In simple matters where a "reféré" (simplified procedure, could be used, it would not be necessary to

have such a specialist intervene.
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foreign lawyers who might have been involved. Here the estimates range between 25% and
75%.

2.6.6 Duration

The estimated duration before receiving enforceable judgment is about one year, sometimes

two years.

The duration for the recognition is about 3-4 weeks but the enforcement itself may take about

4 months.
2.6.7 Summary and Advice

The French lawyers themselves estimate the additional costs for a. cross-border matter in
general at between 70-90%, minimum, in comparison to a purely domestic case and this
amount conforms with the detailed information on costs set forth above. In fact, in most cases
the cross-border aspect would almost duplicate the costs, if the foreign country had the same

fee and cost structure as France itself:

- In light of these costs it comes at no surprise that, all experts agreé that in the light of the costs

which would exceed the value of the case, one should not prdceed for any amounts in the

range of ECU 2.000, unless the matter was so simple that a rapid and not expensive procedure,

such as summary proceedings, injunction to pay, can be instituted in France itself. However, it

must be pointed out that the procedural costs would very quickly represent about half or more
of the ECU 2.000 which are claimed- )

\

In the event the amount is much lower, e.g., ECU 500, a procedure before the Tribunale
d'instance could be considered for a domestic consumer as lawyers representation is not

required in that court. For a foreign consumer this would be unrealistic.

If the amounts were much higher, e.g., ECU 50.000, the lawyers would generally recommend
to commence any of the possible proceedings, yet even then such advice would be with

caution.
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2.7 IRELAND
2.7.1 Civil Proceedings

The Courts (Establishment and Constitution) Act 1961, the Courts (Supplemental Provisions)
Act 1961 to 1988 and the Courts Act 1991 establish the system of the Courts of Justice in
Ireland. The lowest court is the District Court followed by the Circuit Court, the High Court
and the Supreme Court. The threshold value for the District Court is approximately
ECU 6.000. A small claims court system and procedure has been created specifically for

consumer complaints for amounts under ECU 600.

Affidavits may be swom before the Officers of the Supreme Court of Justice and be used in
foreign courts of law. A court in Ireland will on application by a duly authorised tribunal make
a necessary order for the obtaining of evidence of a witness. This application may be made in
terms of the Foreign Tribunal Act 1856 and may be obtained from the master in civil matters.
It is however a matter of practice for the court itself to appoint one of its own examiners for
such a purpose. It is however unlike‘lyl for a deposition to be given without the consent of a
party unless the deponent is dead, beyond jurisdiction, or through sickness or mﬁrmny unable

to attend.

In Ireland there does not exist a summary or simplified debt collection procedure as such but,
as mentioned, a small claims procedure has been recently created specifically for consumer

complaints.

\
Notwithstanding, in Ireland a judgment from another EU-Member State which has been
rendered in a summary or simplified debt collection procedure is enforceable under the
Brussels/Lugano Convention, unless it comes within the terms of article 27 or 28 of the

Convention.

Ireland is Member State of the Hague Convention. However the Convention has only been in
operation since June 4th, 1994. The Central Authority does not charge fees for its services.

Annually, there are about 300 to 350 incoming requests for service of process from other EU-
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Member States. The duration for the handling of such requests, as estimated by the Irish
Central Authority, is about 2 months. Due to the limited time of the Hague Convention being
in force in Ireland, so far, estimates from the central authorities of other Member States could

not be obtained.

7

All documents to be served from Ireland to other countries pursuant to the Hague Service
Convention must be sent via the Master of the High Court. This formal process of service
increases the costs involved and requires attendance before the High Court. The costs involved
are in the order of at least ECU 400, plus translation costs and the indemmity for costs which

may arise in the receiving country.
2.7.2 Recognition and Enforcement

But for Convention cases, in order for a foreign judgment to be enforced it is sued upon and an
authenticated copy of the document or a certificate must be submitted. Applications for
recognition and enforcement of authentic instruments and court settlements (articles 51 and 52

of the Conventions) must to be made to the High Court itself

Under article 32 of the Brussels and Lugano Conventions applicationé for enforcement should
also be submitted to the High Court. However, in order to expedite applications, a speéial
applications procedure provides that applications for recognition should be madé to the Master
of the High Court and be determined by him.33

All applications must be accompanied by an affidavit which sets out the basis of the -
application. The procedure does not require an attorney. Nevertheless, foreign ‘applic\ants

mvariably engage an Irish attorney.

There are no administrative costs but court fees apply. The cost of an attorney must be bome
by the foreign applicant. An applicant who has been legally aided in his or her own country is

33 The Master of the High Court is an officer of the High Court who exercises quasi-judicial functions
conferred on him by rules of the superior courts and by statute.
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entitled to benefit from legal aid in Ireland as well. All costs, other than attomey fees, which

have been paid or advanced by the applicant are recoverable at the discretion of the court.

Documents that are not in either the Irish language or the English language should be
translated. This is not a mandatory requirement but the court may nevertheless require a
translation which is cer;iﬁed by a person qualified to do so in any one of the Contracting
States. The competence of the translafo; must and may be verified by affidavit.

Lawyers fees for such an application would be in the region between ECU 740 and ECU 1.200
together with fees of ECU 500 for counsel on the brief and ECU 60 in court stamp duty.
Accordingly, the costs would be at least ECU 1.300.

In view of the fact that execution of a foreign judgment is being sought, the Trish lawyers
advise that legal costs would rise very considerably if they were asked to apply for injunctions
freezing the defendant's assets in Ireland pending the execution of the judgment, n the range of
ECU 1.800 or so.

As regards the reéognition of an Irish judgment abroad, the costs in Ireland would involve
supplying a copy of the domestic judgment to foreign counsel with whatever additional
documentation i.e., proof of service of the original proceedings efc. may be necessary. The
whole exercise should not cost more than ECU 450 and approximately ECU 70 for any court
stamp duty on taking up orders efc., so that ECU 500 should be considered at the minimum.

2.7.3 Recommendation of Forum

~
-~

The Irish lawyers agree in that they prefer commencing action in Ireland. A particular reason
mentioned for the preference were the clients familiarity with counsel as opposed to the foreign
counsel with whom he would have had no experience in dealing. Lanéuage issues were
mentioned as well as the fact that, rightly or wrongly, there is a perceived local advantage to
suing in the courts of your own country as opposed to being a litigaht in a foreign court. Fee

arrangements would not be on a contingency basis.
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2.7.4 Costs

In Ireland, attomey fees are not regulated by statute and all are negotiated as between lawyer
and client. The professional fee is gauged by reference to the experience of the outcome of
similar cases and what the local taxing master (an indépendent arbitrator on costs) would
award in similar cases. As in all Member States in which the fee is not statutory, the amount is
difficult to assess.34

The legal fee charged for obtaining judgment in an undisputed case would already be
approximately ECU 500 together with miscellaneous expenses of ECU 60, a procedure which
would be equivalent to a summary procedure in other Member States. If disputed, counsel's
fees for initial consultation, preparing and attending at the District Court for one day can be
anything up to ECU 600, plus expenses, by one attorney's account and up to ECU 1.800 as
instruction fee for counsel and ECU 900 for junjor counsel of the brief for a full defended trial
in Ireland by another.

There is a court stamp -duty and additional cost of service of proceedings out of the
jurisdiction. In addition, an estimated ECU 125 would have to be added for other expenses.
Taken the wide range of estimates, an average minimum of ECU 1.000 for a first instance

proceeding has been decided for the purpose of the table.

Preparation fees in Ireland for a case which is to be commenced abroad have been estimated at
between ECU 60 and ECU 600 instruction fee, for which the Irish counsel would put together
a brief for the foreign lawyer, having taken the client's instructions. According to other -

accounts, a minimum of ECU 500 should be conside\red for this work.

34 The estimates provided by the Irish experts have a wide range and remained within this wide range
even after further enquiry. In contrast to the calculation made for other Member States, for the costs of
a first instance proceeding it was decided not to utilize the lowest amounts given, but a value which
was a medium value as stated by some experts and the minimum as stated by others. Particularly one
account was more detailed and convincing and more in line with these results.
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For a foreign client, an additional ECU 185 were estimated in attorney fees and additional
communications charges for telephone and fax of ECU 150 so that a minimum of

approximately ECU 300 should be considered for this category.

If the defendant resides in a different city, estimated between ECU 40 to ECU 120 and up to
ECU 600 would have to be added to the local agent's fees. In comparison with the other fees
presented, an amount of ECU 300 has been decided for the purpose of the table for the
category of correspondent counsel fees but could not be confirmed. Personal service of
process costs about ECU 50, in some cases, however, service of process méy also be effected

by registered mail which would reduce this item.

The attomey fee varies in connection with the value in that a matter of ECU 500 would cost

about a third in attomey fees.

If the value of the claim were 50.000 ECU, the costs would be increased significantly due to
the fact that the claim would now be made in the High Court. There would be more
documentation involved as the High Court requires evidence to be given in writing in the form
of affidavits whereas the District Court allows oral evidence on oath. Counsels fees for
attending in the High Court are in excess of ECU 500 and stamp duty on documents is
doubled. Accordingly, solicitors' and counsels' fees in a ECU 50.000 case for a full trial in
Ireland would be of the order of ECU 15.000 that is approximately ECU 12.500 for the
solicitors instruction fee and ECU 2.500 for counsel on a full trial basis, plus court and stamp
duty, etc. '

-~
~

In Ireland, all parties will be required to attend at Ehe District Court for a full hearing, a foreign
party would have to travel to attend the hearing. Such travel costs have not been considered
for the table. In this connection, a particular problem in Ireland is that parties, attorneys and
witnesses called for a hearing may have to wait the entire day to be called and, in some cases
may have come in vain when there is no judge available on that day or when a trial which is
earlier on the docket takes too long so that the calendar has to be rolled over to another day.

Particularly for parties and witnesses who have to travel from abroad this can be more than a
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nuisance. According to one lawyer's account there is an acute shortage of judges in Ireland in

relation to the amount of court business, leading to considerable delay.

2.7.5 Cost Recovery

s

If judgment is obtained, the winning plaintiff can recover some of the costs of the proceedings
as determined in accordance with Statutory Instrument No. 67 of 1990 ("statutory costs"). In
the case of a claim for an undisputed debt of ECU 2.000, the statutory costs recoverable would
- be ECU 300. The same relation applies to other claims. Any costs incurred in excess of this

amount are not recoverable. Foreign lawyer's fees should be recoverable in the event of a win.
2.7.6 Duration

The estimated duration before receiving an enforceable judgment would be two years for a
value of ECU 2.000 as the case would be taken in a Circuit Court which at the moment have a
lengthy waiting list of cases. ' A

A claim of ECU 500 would proceed in a different court (sttnct Coun) where there is less
delay and could be disposed in four months.

The procedure for recognition and enforcement in Ireland would take about three to six

months with five months being a reasonable minimum expectation. The preparation for the

lenforcement of an Irish judgment abroad should also take about 2-3 months, the formal

procedure of application for service of process in another country under the Hague Convention -
should also take about 3 months, including preparation time. An enforcement in Ireland itself

would take about 4 months, all inclusive.

2.7.7 Summary and Advice

Irish lawyers would be happy to take on the case in most circumstances. They would however
discourage their clients from taking on any cases with a value of less than ECU 2.000 as this
would not be of any net benefit to the client due to costs likely to be involved. In most
circumstances, a debtor's search at about ECU 90 is recommended to establish if it is

wortwhlle to proceed as the debtor may be impecunious.
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2.8 ITALY
2.8.1 Civil Proceedings

The courts in Italy are divided into the following groups. Firstly, there is the Giudice di Pace
(Justice of Peace) which has civil jurisdiction for small sums and certain special proceedings.3’
This is followed by the Pretura (Inferior Court), Civil Tribunals and then the Court of Appeal.
The Court of Cassation (Corte di Cassazione) is the supreme judicial court of final resort. Its
Jurisdiction is confined to matters of law Constitutional matters are dealt with by the Corte
Costituzionale (Constitutional Court).

Affidavits as such are not usual in Italy and are generally only used in matters of personal
status. Such affidavits are sworn before a notary public or before a magistrate and constitute

full evidence of the allegations contained therein.

Letters rogatory may be sent through the Foreign Ministry to the Italian Consulate of the place
or of the place where the witness is living. Where the witness is an Italian citizen the statement
is taken before the Italian Consulate Officer. Where the witness is a foreigner the testimony is
then transmitted by the Consulate to the proper authority in the foreign state.

Italian law provides a summary procedure ("decreto ingiuntivo di pagamento") which is only

permissible against debtors who have a residence or a domicile in Italy.

Italy has ratified the Hague Convention. Within the E.U. the Central Authority charges fees on
\

a basis of reciprocity only for requests from Belgium. A translation of the document to be

served is required. Annually, there are about 3.200 incoming requests for service of process.

The duration in Rome is about 2 months, for other cities there is no information available.

35 Please refer to the separate chapter on Italy for further information.
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2.8.2 Recognition and Enforcement

Other than in cases in which the Brussels or Lugano Convention applies, Italy will recognise a
foreign judgment and the Court of Appeal wﬂl give full executive force providing the following
conditions are met; first, that in accordance with Italian principles of law the Court which gave
the judgment had the competent jurisdiction to do so; second, that reasonable notice was given
for the defendant to enter an appearance, third, that when the parties appeared before the
court, it was in conformity with the foreign law, fourth, that the judgment is final and an appeal
is not pending, fifth, that the judgment is not cohtrary to Italian principles of public policy.

For all recognition and enforcement app]ications it is compulsory to have a lawyer who files
the same. The procedure for recognition and enforcement under the Brussels. and Lugano
Conventions costs about ECU 550 in lawyer and court fees, at the very least. For other
recognition procedures, the cost (and duratipn) of a full trial would apply (see below). It is
noted that a notary seal and Apostille are absolutely required for the power of attomey issued
by the client residing abroad. |

Regarding the enforcement itself, assuming that the required execution has to be performed on
movable assets, the estimated fees for such a proceeding would be around ECU 300 as a
minimum, and ECU 350, as a maximum, to be increased with the costs, amounting
approximately to ECU 150 so that a minimum would be ECU 450. Such fees and costs should
be entirely recoverable from the other party, unless it is not possible to attach a number of
‘assets of the debtor whose value is equivalent to the whole credit of the plaintiff,

~

comprehensive of the costs of the executive proceeding.
\

If a client asked an Italian lawyer to assist him in order to enforce an executory judgment in a
different EU Member State, he would always ask for thel assistance of a colleague from the
other state. Therefore, his fees should be limited to the activity necessary in order to contact
such a colleague and to provide him with all the necessary documents and data to perform the
enforcement. The amount of such fees should be about ECU 200.
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2.8.3 Recommendation of Forum

Italian lawyers take different approaches regarding the choice of forum. One lawyer
recommends starting the action at home for several reasons, such as the lower entity of the fees
and of the costs and the more imcisive "control" over the legal proceeding both by the lawyer
and the client.

Other Italian lawyers make their choice of forum dependent on the ease or difficulty of
enforcement. One lawyer generally prefers commencing a law suit in the defendant's country

for this reason.

On the other hand, better knowledge of the local judicial system and of the language is cited as

an advantage of commencing a law suit in Italy.

Another reason mentioned for the preference of suing abroad is the long duration of civil law-

suits in Italy.

Therefore, a lawyer who has knowledge of the law and the language of the defendant's country

is likely to commence the action abroad.
2.8.4 Costs

In Italy the lawyers professional fees are determined and updated according to the Law as
implemented by Ministerial Decrees periodically issued (decreto 14.2.1992, n. 238). The fees
vary from a minimum to a maximum, depending on the value of the case and on the actually

-~

performed activity. \

As the exact costs depend from the duration of the law-suit, the nuinber_ of hearings, of the
activities of the lawyer, the number of witnesses to be heard, ezc., they may differ significantly

from case to case.

Considering as a basis for the estimate the value of approximately ECU 2.000, the lawyer's fees
would range between ECU 450 and ECU 1.000. If witnesses have to be heard and three or
four hearings have to be held the estimated costs can increase to about ECU 1.800. Each
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activity provided by the lawyer increases the fees. A consultation with the client will arise at
ECU 28 (minimum) to ECU 61 (maximum). The fees for providing a hearing at the court will
range between ECU 12 and ECU 26, each memorandum written by the lawyer will cost
between ECU 102 and ECU 235, the study of a memorandum written by the counterpart will
cost ECU 16. ’ |

Such professional fees must be increased with the costs of the proceeding, whose amount
should be about ECU 100 and includes service of process. In total, a minimum of ECU 1.000
should be considered. When service has to be made on a party residing abroad, an additional
application is necessary for which the lawyer would charge at least ECU 200.

If the action is to be commenced abroad, the fees and costs mentioned above should be
increased with the fees of the foreign counsel, the costs for the drafting of the power of
attommey, for the legalization of the signature of the client by the consul or by a public notary
and, only n this second case, if necessary, to provide the power of attorney with the
"Apostille”, the costs for the translation of the relevant documents and all the other costs such
as mail, telephone, telefax and similar. On the other hand, court attendance would not be
required by the Italian attorney, thus reducing the fees. 'In summary, the prepai"ation of a
foreign proceeding would cost at least ECU 400, exclusive of translation costs.

A translation can be made by the lawyer himself, in that case his fees will be increased with the

respective amount.

The additional professional fees and the costs of the proceeding would be exactly the same of |
that mentioned above, if a foreign client or a co]lea\xgue asks a Italian lawyer to represent him in

an action against a defendant in Italy.

In Italy a lawyer may appear only before courts which are in the district of the superior court
he is registered at. Therefore, in cases in whjch the litigation takes place at a different location
in Italy than the place of the office of the lawyer selected by the client there will be necessity of
a second lawyer. In this case the lawyer's costs, which would be proportionally reduced, should
be increased with the professional fees of the correspondent and with the costs sustained by
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such lawyer. One lawyer estimated the additional laywer's fees at about ECU 230 to ECU 450,
so the aggregate cost would be at least ECU 300.

2.8.5 Cost recovery

As a basic rule Art.2 decreto 14.2.1992 n.238 states that each party is obliged to pay the fees
and costs of its lawyer. Under Art.91 c.p.c. the judge will sentence the losing party to the

reimbursement in favour of the winner party.

Though, the losing party is obliged only in the amount indicated in the Judgment That is why

fees that exceed this amount are not recoverable.

Although the judges value the duration and the difficulty of the individual case, in most cases

the winning party does not recover all its costs.
2.8.6 Duration

The complexity of the proceedings and the charge of cases of the competent court determines
the duration of the proceedings before obtaining a provisionally enforceable judgment, in first
instance. In any case, to obtain provisionally enforceable judgmeﬂt in a proceeding a minimum
period of one or two years is estimated. Each additional hearing will prolong the hearing for 4-
8 months. If the claim is more complicated, it can take five or six years. Accordingly, and as
cross-border claims do necessarily include at least some complication, the minimum duration to

be reasonably expected is 3 years.
If one party lodges an appeal the proz:eeding will take eight or ten years!

The change of value would not substantially modify the duration of the proceeding (assuming,

obviously, that the counterpart's position remains the same).

The domestic enforcement takes about 6 months, for all other activities, at least 2 months have

to be taken into account.
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The recognition of a foreign judgment under the Brussels and Lugano Conventions is
comparatively speedy, for Italian standards. Since the oral hearings as described in the sejaarate
chapter on Italy, below, do not take place and since it is not handled by the regular court
structure, it takes only about 2 months.

P

2.8.7 Summary and Advice

The advice to the client to proceed or not in the light of the cost and the duration of the
proceeding, depends on the grounds of his action and on the estimate of the possibilities to
recover the amount due. In any case, in consideration of a value in dispute of ECU 2.000 an

Italigm lawyer would probably try to obtain the payment of the amount due out of Court.

However, in the individual case, the decision may likely depend on the relationship with the
~ client and on the importance of the case, rather than on the amount of the fees and the

expenses.

The change of value would cause a substantial change of fees and expenses. Accordingly, the
advice to the client on the suitability of the case would be different, too:

None of the lawyers would advise the client to sue if the value of the case were of ECU 500.

If the value of the case were of ECU 50.000, lawyers would probably advise the client in the
sense of starting the proceedings and enforcing his rights.

Other reasons that may influence the advice to the client are the solvency of the opposite party

and the chances to win the process. \
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2.9 LUXEMBOURG
2.9.1 Civil Proceedings

The district court has full and common jurisdiction. “The district court is further divided into
specialised sections. For matters under the threshold value of approximately ECU 5.200, the
Justice de Paix is competent and would therefore handle most consumer complaints. Lawyer

representation is not required before the Justice de Paix.

Affidavits as such do not exist under Luxembomg law and there is no general document
analogous to it. However, under certain conditions written declarations from third parties may
by submitted providing that the writer of the declaration had personal involvement or
knowledge of the matter.

There are a number of simplified procedures available in certain cases.

Under the relevant treaties the public prosecutors office sends and receives letters rogatory
through the various diplomatic channels. In certain cir_cumstances Luxembourg's banking
secrecy rules may act as a block to letters rogatory. Indeed empldyees of a financial institution
may not part with information unless the law specifically authorises them to do so.

Luxembourg is Member State of the Hague Convention. The Central Authority does not
charge any fees. Costs that may occur by the work of the bailiff are paid by the State of
Luxembourg. A translation of the document to be served is required. Estimates from other
countries range at about 1 to 2 ‘months forthe return of a request under the Hague

Convention.
2.9.2 Recognition and Enforcement

Other than under the Brussels or Lugano Convention, bilateral treaties signed with other
countries such as Austria also allow for a simplified method of recognition. Applications are

made to the Presiding Judge of the District Court. All requests for recognition and
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enforcement of a foreign judgment (under a convention or otherwise) must be filed by a

lawyer.

The procedure for recognition and enforcement of a foreign judgment under the Brussels
Convention does not involve an overrun Qf fees. The enforced decision will have to be served
by bailiff The expenses should not exceed ECU 260. The same would apply for the

enforcement itself
2.9.3 Recommendation of Forum

Luxembourg lawyers would choose to commence the action at home, if possible, particularly if

Luxembourg law is to be applied.
2.9.4 Costs

There is no tariffing system for hwyers in Luxembourg. Thus, the firms have their own tariffs
and there are no fixed rules concerning the calculation of fees. Depending on the firm the fees
may be calculated on a certain percentage of the litigation value, an estimated amount or on an
hourly basis. If the customer is charged on an hourly basis, the average fee per .hour for'an
associate ranges from ECU 80 to ECU 160 and for a partner from ECU‘ 160 to ECU 320.
Besides, the Luxembourg Bar has suggested a minimum fee for certain cases. The principle of
contingency fees is accepted ﬁnder Luxembourg professional rules. For a cross-border
consumer case with the value of ECU 2.000, an amount of ECU 800, inclusive of court costs, -
must be expected. Due to the special situation of Luxembourg, corresp(;ndent lawyer fees for a.

-~

proceeding at a different court are hardly necessary.

No difference is expected for foreign clients. The same hourly rate applies so that for the
additional work and loss of time involved, and amount of at least ECU 100 can be reasonably
assessed. For the preparation for an action abroad and transmittal to foreign counsel, the same

rules apply, the minimum for such a case would be in the range of ECU 250.

The preparation of service abroad or the recognition and enforcement of a Luxembourg

judgment in another Member State would, in Luxembourg practice only involve the intake
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meeting with the client and the transmittal of the file to the foreign correspondent. Detailed
information could not be obtained but such an activity should take an associate a little more
than an hour, maybe less for a partner. Inclusive of telephone, fax and postage costs, an

amount of ECU 200 would be reasonable to assume for such an activity.

s

In Luxembourg, generally, the value of the case has very little influence on the cost or duration

of a matter, unless a contingency fee is agreed.
2.9.5 Cost Recovery

Art. 131 para 1 of the New Code of Civil Procedure provides that, in certain special
circumstances, the loosing party may be sanctioned with all or part of the costs in the
discretion of the court. However the general rule is that each side bears its own costs except

for court fees which the looser has to pay.

In addition to the legal aid scheme, in many consumer cases, the Luxembourg Consumer
Association undertakes to pay some or all of the consumefs lawyers fees. Whether this is ‘also
available to foreign consumers having a case in Luxembourg or to Luxembourg consumers
with a claim abroad could not be confirmed but is doubted. .

2.9.6 Duration

Concemning the duration between the date of service of the writ of summons and a final and
enforceable judgment in first instance, one must wait from 14 to 16 months in civil matters and

approximately 12 months in commercial matters. N
’ \

The procedure for recognition and enforcement takes about 1 month, the enforcement itself
about 4 months if the debtor is unwilling to pay. Specific information as to other items could
not be obtained, so that, taken the size of the country and the relatively modest fees charged

for the same, a duration of one month seemed reasonable for these.
2.9.7 Summary and Advice

No specific advice could be obtained from Luxembourg. .
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2.10 NETHERLANDS
2.10.1 Civil Proceedings

The body of courts in the Netherlands consist of three instances. Proceedings in the First
Instance are distributed between 62 cantonal courts (Kantongerecht) and nineteen district
courts (Arrondissementsrechtbank) where parties may present their own cases without an

attorney.

The courts of second instance consist of appeal on points of fact or law and they are either
handled by the district court, one of the five courts of appeal (Gerechtshof) or in exceptional
cases the Netherlands Supreme Court.

The third instance concerns appeals in law only and is dealt with by the Supreme Court of the
Netherlands. '

There is also a series of specialised courts and if these courts are competent then the matter is
not dealt with by the general systém of courts. Through the provisions of the Benelux
Economic Union Treaty 1958 the signatories commit themseNes to introduce into their
systems uniform provisions or uniform systems in Belgium, the Netherlands and Luxembourg.
Questions of interpretation are submitted to special Benelux courts which may be initiated by

the parties or by the court itself.

The law of the Netherlands does not provide for affidavits. Foreign affidavits may be accepted |
in evidence by Dutch courts if taken by letters rogatory or by a consular officer. A foreign
court may accept administered oaths taken by a Dutch notary.

Dutch law does not provide for depositions. At the discretion of a court a foreign deposition
may be accepted in evidence. Letters rogatory may be transmitted to a foreign court through

the various diplomatic channels or to consul in a foreign country.
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The Netherlands are signatory of the Hague Service Convention.36 No fees are charged. There
is no translation of the documents to be served required. The duration for the handling of
incoming request is about 3-4 months under art. 5 of the Hague Convention and one month

under art. 10 b or c.

2.10.2 Recognition and Enforcement

But for convention cases, generally speaking, foreign judgments are not enforceable in a Dutch
court but the facts contained therein may be used as evidence. Bilateral agreements exist with

various countries providing for reciprocal recognition and enforcement.

It is compulsory to have a lawyer for some, but not all, applications for recognition and

enforcement.

For an enforcement of a foreign judgment in the Netherlands, court fees are estimated at
ECU 50, counsel fees at two hours (see, below), only the court fees are recoverable.
Accordingly ECU 250 should be taken into account. The same applies, recovery depending 6n
the foreign system, for enforcements abroad, less court fees.

2.10.3 Recommendation of Forum

Dutch lawyers would normalty recommend to commence the action in the Netherlands as it is
easier to estimate the costs of such a procedure than to estimate the costs involved with an
action commenced in a foreign state. The possibility that a procedure in another Member State

will involve less costs than an action at hbme, is not decisive for the recommendation. -
A

36 Notably, there is much case law on article 15 of the Convention in the Netherlands. Its tendency is to
the effect that the Convention prevails over domestic law.
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2.10.4 Costs

Dutch lawyers generally bill by hourly rates, which are set by the Bar Association. The basic
hourly rate is currently set at about ECU 135, but the rate actually billed is calculated by a
complicated formula.

According to this formula, the basic hourly rate is multiplied by the number of hours spent and
by certain special factors, which include (a) the nature of the case, i.e., the value, necessary
specialized knowledge and the urgency, (b) the experience of the lawyer and, (c) the client's
ability to pay. For a dispute value up to ECU 3.600, the multiplication factor would be 0,7.
Specialized knowledge is rated at 1,5, for clients who have less financial means, a factor of 0,7
applies. For attorneys with experience of less than 5 years, a reduction by a factof of 0,6 to 0,8
is calculated. Thus, assuming that an experienced attomney is handling the case, that the
international character of the matter needs special expertise, that the dispute involves
ECU 2.000, and that the clieni, a consumer, has less financial means, the actuél hourly rate
charged would be in the range of ECU 100 (135x0,7x1,5%0,7x1).

The factor calculation also provides a first insight into the additional fees app]icaﬁle, as basis,
for cross-border conﬂicts, i.e, 30%. Additional hours necessary could further increase the bill.

For simple "collection"” matters, the definition of which is somewhat difficult, a percentage of
15% (for the values of interest, here) might be applied instead of the hourly rates. For values in
excess of approximately ECU 3.000, a Lehman-formula (10%, 8%, 5% and so on, on each
certain additional amount) may be applied, as fixed by the bar association guide-lines. T
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In practice, when the action is commenced in the Netherlands, the following estimated costs
will be involved:

a) Bailiff fees | ECU 50
b) Court duties ECU 100
c) Lawyer Fees ECU 250 up to ECU 750

The amount of ECU 250 in lawyer fees would nevertheless be illusory for a full cross-border
first instance matter and a minimum of ECU 600. In summary, inclusive of court fees and

additional costs, an amount of ECU 700 is a realistical minimum.

For a foreign client, Dutch lawyers estimate additional time and costs being involved in order
to explain Dutch legal procedures and for t.ranslations i the order of ECU 100 at the very
least. ' |

Because of the limited value of a pote;ntial consumer action that is commenced, the case will be
brought for the Cantonal Court. It is not mandatory to be domiciled in the district in which the
court exercises its jurisdiction to commence such procedure.' So a correspondent lawyer will
not be needed when the defendant resides in a different city. Nevertheless, in case the action is

commenced in another city, some additional costs of maybe ECU 100 or more will occur.

With respect to the small amount of the action involved, the lawyers would attempt to restrict
the costs involved with an action to be brought abroad to a minimum. For a simple case, the
estimate of time spent on the transmission to foreign correspondent counsel ezc., is said to be
limited to two hours, i.e., ECU 250, inclusive of cosis, such as telephone, fax, postage, courier
and apostille but without translations. While these expenses do not change significantly, the
preparation of a proceeding abroad involving something less than a full first instance
proceeding, e.g., a recognition and enforcement proceeding or service, would take a less time
and cost about ECU 200.
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2.10.5 Cost Recovery

Bailiff and court fees are recoverable, lawyer fees only in part. Correspondent counsel fees and
the foreign lawyers fees are recoverable in the amount to which they can be labelled as
reasonably made extra-judicial costs.

2.10.6 Duration

Approximately six months after the action is commenced, the court will reach an enforceable
judgment. The enforcement of a decision, however, is estimated to potentially cause some
difficulties and may take 4 months or more. Recognition of a foreign judgment can usually be

obtained within a month or two.
2.10.7 Summary and Advice

Dutch lawyers, billing on an hourly rate, would take on any case. But they would not advise a
client to take on a first instance case for a value of up to ECU 2.000. As to enforcements, .they
would recommend to proceed, as to a foreign procedure, advice would depend on foreign
counsel's advice. Their own preparation would be regarded as worthwhile to invest. A lower

value, e.g., ECU 500, is held to be prohibitive under all circumstances.
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2.11 AUSTRIA
2.11.1 Civil Proceedings

In Austrian law, District Courts (Bezirksgerichte) have general jurisdiction over civil matters.37
If the amount exceeds the current threshold value of approximately ECU 7.600, then the
Landesgerichte (High Courts) have the competent jurisdiction in the form of the Court of First
Instance.

With regard to courts of appellate action, the High Court is superior to the District Court and
the Court of Appeal is superior to the High Court. Where the value in litigation exceeds a
certain value, the Oberster Gerichtshof (Supreme Court) in Vienna acts as third instance. This
is on the premise that an important question of law requires answering. This may include an
issue which must be decided in order to afford legal consistency, security or development, if
the jurisdiction of the Supreme Court is absent or if the legal approach of the High Court
differs from that of the Supreme Court. An attorney must be present in cases held in the High
Court, Courts of Appeal and the Supreme Court. The Supreme Constitutional Court deals with

matters of a constitutional matters.

Within the provisions of Austrian law, the submission of substitute evidence by the act of
submitting affidavits either in court proceedings or before administrative agencies and
authorities is not permitted. This is however subject to one exception, that is, proceedings for

interlocutory injunction.

-~

Through the request of a consular official or the provisions of a legal aid convention, Austrian
Courts will examine witnesses at the request of a foreign court. It is admissible for proofs to be

taken abroad provided they are in accordance with the laws of that country..

In Austria a2 summary proceeding exists ("Mahnverfahren") which is also permissible against
debtors residing in other EU-Member States. Foreign judgments that have been rendered in

37 Please refer to the separate chapter on Austria for further information.
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summary or simplified debt collection procedures can be enforced in Austria if they meet the

conditions of the relevant bxlateral treaties.

Austria has not yet ratified the Hague Convention. ‘Service of foreign legal documents is
executed on the basis of bilateral Contracts of legal assistance or on actual mutual practice.

The duration for incoming requests for service of process is about 2 months.

Austrian courts have still adopted a rather uncertain attitude with respect to international
jurisdiction. The whole area of international jurisdiction in Austria is mostly case law, since
until now Austria has neither ratified the Brussels Convention nor the Lugano Convention.

(Ratification of the Lugano Convention is, however, scheduled for the very near future.)
2.11.2 Recognition and Enforcement

Austrian judgments are immediately enforceable (in the absence of further appeal by
execution). An execution may be granted upon judgments, court settlements as well as on the
ground of an enforceable document before a notary public. Realisation of moveables takes

place only after seizure, whereas immovables can be realised by realisation or public sale.

Foreign judgments are recognised on the basis of reciprocity. In Austria neither the Brussels
Convention, nor the Lugano Convention is in force. Nevertheless, Austria has signéd bilateral
Conventions, inter alia, with Belgium, Germany, the United Kingdom, the Netherlands,
France, Luxembourg, Italy, Sweden, Spain, Norway and Finland regarding the enforcement
and application of foreign judgments in civil and commercial matters. With several other
countries, informal practice is applic;ble. A particularly close relationship exists with regard to
Germany. The situation is supposed to improve in the near future. With respect to mutual

acknowledgement and execution of costs, agreements exist with most east European countries.

In the proceeding of application for recognition and enforcement an attorney is recommended
but not required. Certified translations of all relevant documents are required. Court and
attorney fees do arise in the proceeding, further administrative costs normally do not arise. All

these costs are recoverable from the debtor.
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Basically, the court judgments have to be translated and a translated acknowledgment from the
court must be enclosed, showing that the judgment is final and executable in the other country.
In most cases a confirmation of the judgment's correct service will also have to be submitted.
The motion will have to be supported by documentary evidence as stated in the applicable state
treaties/government orders. Generally, this will mean a duly certified and authenticated original
foreign award and documentary proving finality/enforceability of the award in the country of
origin and service of the original award. Nevertheléss, the total of the lawyers' fees under the
RATG (Rechtsanwaltstarifgesetz)-Tariff and the costs would be ECU 300 for such a
proceeding, with another 300 for the enforcement itself, including court fees ranging between
between ECU 50 and ECU 75, depending on the kind of execution. It should be noted that if
several attempts are necessary or if execution into real estate is desired, they' would count

additional in costs and duration.

For enforcements abroad, the costs are relétively modest for the preparation made for the
foreign counsel and range at ECU 200 for lawyers fees and costs. Translation fees may,
however, rise quickly to higher amounts. If a certified translation of the Austrian judgment is
required, the additional costs are ECU 12/page' for the translation plus ECU 12 for the
certification or apostille. Recovery depends on the foreign law.

2.11.3 Recommendation of Forum

If Austrian law should be used, the lawyer would recommend a domestic venue. This is
anyhow deemed to be advantageous for the client, because the lawyer has a direct contact to’
the court and moreover his knowled?ge conceming the legal remedies being at disposal would
be much better. The duration of the proceeding would be shorter and the fees would be less for
the client. If certainly foreign law should apply, the lawyer would recommend to start the
action abroad, because in general, Austrian lawyers and the courts are not familiar with the
foreign legal order, and therefore the knowledge of the foreign law must first be appropriated.
Possibilities of enforcement were also considered, particularly as Austria had not yet ratified

the Brussels/I.ugano Conventions.
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2.11.4 Costs

Austrian lawyers bill according to a statutory fee schedille, the Rechtsanwaltstarifgesetz,
RATG (BGBI 20/93) and the Autonomous Guide-lines for Attomey's Fees. Under the RATG,
the fees are calculated on the basis of the value of the matter and the kind of services rendered.
The client and his Austrian attorney may have a separate fee arrangement which might
supersede and exceed the tariff. Where hourly rates are agreed, they range.at an estimated
ECU 230 per hour. Contingency fees are not allowed under Austrian law and bar rules.

If the value in dispute is approximately ECU 2.000 ECU, the client has to pay lawyer's fees of
approximately ECU 2.800 in case of loosing the action in first instance according to the
RATG. This amount includes lawyer's fees of the opposite party and also court fees according
to the court's fees law (BGBI 153/94) amounting to ECU 110 for entering the action. The
court fees are lump sum fees payable to the: court in advance by the plaintiff when a civil or
commercial law action is lodged. For his own lawyer, the fees would be ECU 620. Thus,
disregarding an eventual recovery or the payment of opposing lawyers' fees, ECU 730 are the
aggregate cost to be estimated for a first instance proceeding for one side's lawyer and the
court fees. A | '

If an hourly rate is applied, 30 hours of work seemed reasonable for a case of high value (more
than, e.g., ECU 10.000) which would add up to ECU 6.900. For very high values this may be
less than the RATG-tariff. For low values, the RATG-tariff is also lower.

As per Gebiihrenanspruchsgesetz 1975 (BGBI1 1992/214) the sworn interpreter can charge as a
reimbursement for delays an amount of ECU li; per hour (§ 32 Gebiihrenanspruchsgesetz).
Written translations cost ECU7 per page for the written translation (§ 54
Gebiihrenanspruchsgesetz). Further costs amounting to ECU 3 per page will arise for each
translation in valid legal form. German language is required for all documents to be presented

in court.

The preparation for a procedure to be brought abroad would be charged at an hourly rate.

Taking into account the intake of the client, but leaving most work to the foreign co-counsel,
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the fees would generally be less than full proceeding, at about ECU 250, without translations

costs.

Differences for foreign clients were anticipated for translation and certification expenses,
higher postage as well as more expensive foreign telephone calls. Lawyers fees would remain
the same. Therefore, taking into account these costs, except tramslation costs, the minimum

additional expenses for a foreign client would amount to ECU 50.

Austrian lawyers may and do plead in other court districts, travel expenses apply and are only
partially recoverable from the other party. Usually, co-counsel is appointed but no additional
costs arise as the statutory fees are shared. Service of process is generally included in the court

fees.
2.11.5 Cost Recovery

The amount of costs to be reimbursed depends on a certain tariff which is based on the amount
in dispute. Therefore, the higher the amount in dispute, the higher are the legal fees under the
tariff and hence the costs to be reimbursed. In contrast to other procedural law codes which
award such refund only in cases of intentional denial, it may be easier to litigate in Austria.
Nevertheless, the unsuccessful party does not have to reimburse the winning party for all costs
actually incurred by the winning party. In particular, in cases with a foreign element additional
costs will accrue, for instance, translation of documents to be produced in the proceeding,
obtaining information on foreign law or the necessary means of communication. Also, in many
cases, the fees agreed upon between. client and lawyer do not correspond to those undet the
respective tariff, so that the fees which the client \actually owes could - in particular with very
low amounts in disputés - be considerably higher than those under the tariff And, attorney's
fees exceeding the fees calculated under the RATG are not reimbursed by the party losing the
proceedings. ]

Other than that, in case of succeeding in an action the costs will be reimbursed by the opposite
party. In case of a partial success proportionate reimbursement is made in Austria. If the client

succeeds at 80 % he is entitled to a reimbursement of 60 %. For certain ex parte proceedings



Report on the Cost of Judicial Proceedings (Austria) 81

there is no reimbursement (e.g., Verlassenschafisverfahren). The fees for the foreign lawyer
(e.g. counsel or correspondence) will not be reimbursed by the opposite party in case of
success but have to be paid by the client himself. |

2.11.6 Duration .

The duration of the proceeding will take a little more than 1 year up to a first instance decision,
if Austrian law can be applied at an Austrian court. One lawyer estimated the duration before
receiving an enforceable judgment in first instance at 6 months to 2 years. However, if foreign
law must be applied, the duration of the proceeding would take about 2 years. The duration of
the proceeding would also be longer, if witnesses must be heard abroad by judicial assistance,
.or if foreign witnesses must be cited before an Austrian court for the purpose of their
testimony. The most rapid way to get a decision from a national court is, if a judgment by
default is pronounced. The procedure for a judgment by default will take approximately 2

months.

The duration for recognition of a foreign judgment varies between 4 and 6 months. Thereafter,’
attachments of eamnings is relatively fast and may take less than 2 months, but execution into

real estates takes about 1 year. About 6 months is a reasonable minimum expectation.
2.11.7 Summary and Advice

Austrian advice is made dependent on the country involved. With regard to Germany, the

lawyers would recommend to commence action in all cases and both directions. They would
also take on the case on the RATG-Tariff. With regard to other countries, they would rather

not recommend any action for a value of ECU 2.000. One of the lawyers set the threshold

value at ECU 15.000 for all matters with foreign elements with the exception of perhaps,

Germany. For lower values the RATG-tariff provides for lower fates, nevertheless, the lower

the value in dispute the faster the costs will achieve the height of the value in dispute, so that

the amounted lawyer's fees do not stand in an acceptable relation to the value in dispute. In

addition, if the client insists, they would prefer an hourly fee schedule for themselves.
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2.12 PORTUGAL
2.12.1 Civil Proceedings

Where not otherwise stipulated by the parties, Portuguese courts generally apply the law of
Portugal on all cases, regardless of the residence or nationality of the parties. Under the
provisions of the law of evidence, affidavits are not considered and it is not the practice of the

courts to accept them as proof

Depositions are only taken in court or in the preparation of a criminal case and are the

strongest means of proof in judicial proceedings.

Portugal is signatory of the Hague Convention. Generally, there is no translation of the
documents required but the recipient of the served document may refuse to accept service if
the document has not been translated. Fees are not charged. According to estimates from other

Member States, the duration for the return of service requésts is about 3 to 6 months.
2.12.2 Recognition and Enforcement

Other than in Convention cases, in order for a foreign judgment to be effective and enforced in
Portugal it must be examined and confirmed by the Court of Appeal as second instance. Only
thereafter may it be used in Portugal

In Portugal all requests for recognition and enforcement, under the conventions or otherwise -

~

must be filed by a lawyer. =

\

Under the Brussels Convention, the court of competent jurisdiction to give the exequatur in
Portugal is the "Tribunal Judicial de Circulo". These courts, although created by virtue of law,
have not yet been installed everywhere in the country. A new law is expected to be published in
the near future indicating civil courts as the applications for exequa@ made under the Brussels

Convention as long as the "Tribunais Judiciais de Circulo" are not fully working.
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Until suéh law is published, and where there are no courts of competent jurisdiction, the
special procedure of review and confirmation of foreign judgments by the Portuguese Court of
Appeal pursuant to the rules of the Code of Civil Procedure should be considered. This
procedure should also apply in the cases not covered by the Brussels Convention. For this
particular purpose, the costs and expenses are basically little less than a full first instance
proceeding, i.e., probably ECU 650, of which court fees comprise about ECU 120.

For the enforcement itself, half of the regular court fees are charged, but the lawyers fees -
would be about the same as for the recognition stage. Accordingly, ECU 600 should be taken

into account.

For an enforcement abroad, it would be necessary to contact a foreign correspondent lawyer
and provide him with a duly notarized and legalized (with the Hague Apostille) copy of the
judgment. (The cost of a copy of the judgment also depends on its number of pages, e.g., a
judgment with three pages would cost approximately 10 ECU). Therefore, the expenses
generated locally would comprise legal fees (including preparation of legal documents to be
sent to the foreign correspondent lawyer as well as any asswtance required by the latter and

apostille costs). Exclusive of translations one should expect at least ECU 500.
2.12.3 Recommendation of Forum

Portuguese lawyers make their choice of forum dependent on the applicable law. They argue
that, whenever a law foreign to the forum needs to be applied, it would duplicate the attomey

fees if the proceedings were brought in a different forum. -
\

2.12.4 Costs

In Portugal, lawyers fees are calculated on a contingency basis taking into account the criteria
established by the lawyers Bar Articles of Association. According to these Articles of
Association, lawyers' fees should be calculated taking into account the time spent, the
complexity of the matter, the relevance of the legal service, the wealth of the interested party,

the outcome of the case as well as the uses of legal practice within the area.
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It is admissible to agree on the lawyers' fees in advance. Nevertheless, lawyers are forbidden

to:

- demand the client to pay them part of the subject of debt or any other claim
as fees, ' .

P

- share fees, or

- receive their fees only in case of a certain outcome of court proceedings or of
a business.

According to the relevant regulations of the Bar, lawyers' fees can be established as a
percentage of the amount claimed in court proceedings provided that those fees are not
excessive taking into account the criteria established by the Lawyers Bar Articles of

Association.

Court fees for stamp duty, notarized documents, entertainment expenses and reimbursement of
the éuccessful party for his expenses required by law to be paid to court are determined by
statute Decree-Law no. 387-D/87 of December 29, 1987 (Code of Court Costs). Estimated
court fees for a procedure with the value of approximately ECU 2.000 would be approximat'ely
ECU 120. In addition, there are minor costs involved, such as the‘stamp duty for the power of
attorney (ECU 2), etc. Service of process is included in the court fees. For the preparation and
the application for service to be effected in another country, the lawyers estimated additional

costs of ECU 100, even if courts and Central Authority do not charge extra.

With all the criteria mentioned above in mind, it was quite difficult for the lawyers to make an
estimate of the fees they would chz;rge. Inclusive of costs and court fees, based on hourly

billings, a good estimate of the minimum costs was in the range of ECU 900.

In case the value of the good were much lower, e.g. 500 ECU, although court fees would
decrease (would be around 52 ECU) probably the other costs would be the same.

In case the value of the good were much higher, e.g. 50.000 ECU, basically only court fees
would suffer an increase (such fees would be around ECU 705 ECU).
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The lawyers fees in Portugal for a procedure to be commenced abroad would not differ
significantly from a procedure in Portugal. Court fees would not apply, but translation costs,
notarisation fees and stamp duties would be higher. Exlusive of translation costs, about
ECU 600 should be considered.

The same applies for actions brought by foreign parties in Portugal. Basically the costs would
be the same as for a domestic client although translation expenses would suf.fer a signiﬁcantV
increase. Other than these translation expenses, an additional amount of about ECU 150 in
telephone, fax and courier charges have been estimated. It has been mentioned that, some
lawyers generally charge higher rates for foreign clients but most lawyers do not follow this

practice.

Other extra costs involved and not calculated would be related with foreign witnesses (possible
trips or alternatively costs considered by the court according to the Portuguese Code of Court
Costs (approximately 14 ECU) - in case foreign witnesses testify before a foreign court at a

Portuguese court's request and translation services on top of that).

Another possible additional cost that should be taken into account regards the possible need to
have a correspondent lawyer in case the competent court is located in a city other than the one
where the first lawyer has his office. While in Portugal all lawyers are allowed to plead in court
all over the country, either travel expenses may occur, or a correspondent counsel is engaged
who would generally bill by the hour. At the same time, however, the primary lawyers' fees

might be reduced for some of these fees.

-

\

In such a case the correspondent lawyer's role would be to follow up court proceedings,
making payment of court fees and requesting copies of documents whenever instructed by the
first lawyer to do so. However, legal advice as well as representation of the client before court
(including preparation of the statement of claim and any other pleadings as well the presence
béfore the judge at any time requested to do so, v.g. hearing) would always remain with the
first lawyer's office. Altogether, the additional travel expenses or the involvement of
correspondent counsel might cost ECU 300.
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2.12.5 Cost Recovery

Costs and fees are not entirely recoverable from the other party by the winning party.
According to the Portuguese Code of Court Costs as well as to the Code of Civil Procedure, a
pecuniary allowance can be granted to the successful party, being recoverable from the losing
party, for his expenses in the court proceedings (initial costs, interlocutory costs, costs for
court expenses and costs of the day). However, this pecuniary allowance never includes
lawyer's fees.

While the plaintiff has the possibility of claiming the legal fees on his statement of claim ii is in
- the discretion of the judge to decide whether the plaintiff is entitled to be reimbursed of the

same.
2.12.6 Duration

The estimated duration before receiving an enforceable judgment in the first instance would be

approximately one year.

The estimated duration of a special proceeding of review and confirmation of a foreign
judgment at the Court of Appeal ranges from six months to one year, so about 8 months can be
taken into account. The enforcement of a judgment in Portugal should take about 8 months.

Other activities have been estimated to take about 2 months, each.

2.12.7 Summary and Advice

~
-~

Costs, duration and difficulties to start an action of the kind involved would probably be more
expensive to the client than the value of the case in question. In this light, the lawyers would
advise their client to try and settle the dispute out of court. In any event, the lawyers
themselves would rather not take on the case, except for an existing client. The lawyers could
not imagine an agreement on lawyers fees that would satisfy both the client and themselves.

Only if the value would be much higher than the ECU 2.000 anticipated, the lawyers would

advise their client to take action and would take on the case.
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2.13 FINLAND
2.13.1 Civil Proceedings

The City Courts are the courts of first instance having general jurisdiction. These are followed
by the Courts of Appeal and the Supreme Court. With regard to depositions, a court of first
instance in Finland is obliged to assist foreign judicial officers. Permission may also be given
for a testimony to be taken in a petition before a foreign official.

Finnish law provides a proceeding of simplified debt collection. This summary procedure is
permissible against debtors in other EU-Member States.

Judgments from other EU-Member States which have been rendered in a summary procedure
can be enforced under the Lugano Convention. Only such judgments which are rendered in a

simplified debt collection system in Sweden are not enforceable in Finland.

Finland is a signatory of the Hague Service Convention. The Central Authority does not chﬁrge_
fees. A translation of the documents to be served is generally required. In 1994, there have
been 211 mcoming and 410 outgoing requests for service of pfocess from or to other EU-

Member States. The estimated duration for incoming requests is about 1-2 months.
2.13.2 Recognition and Enforcement

Other than under the Lugano Convention or bilateraly treaties, the President of the Republic
may on the principle of reciprocity orin accordance with the provisions of a treaty direct that a

foreign judgment must be enforced in Finland. Th\e party concerned may present a petition or a

request may be made through the relevant diplomatic channels (along with the document for

such an enforcement). This must be accompanied by an official document declaring the

decision to be final.

In Finland the Lugano Convention is in force. The procedure is legally instituted according to
the provisions under the title Il of the Convention. The Convention has been entirely

incorporated to the Finnish legislation as one law. For this reason, the provisions of the



88 Hanno von Freyhold and Enzo L. Vial

Convention are followed as such also in the procedure for making the application for
enforcement. The procedure does not require an attomey but are normally filed by local

lawyers. The Finnish courts require a translation of the documents presented in the proceeding.

As a court fee, an application fee is charged. Furthermore, there are attorney fees to pay which
may vary depending on the case.

The court fees for the recognition enforcement in Finland of a foreign judgment are relatively
modest. Under the Lugano Convention or among the Nordic countries, the costs of
proceedings in a court of first instance would be about ECU 50 or ECU 60, respectively (Act
21.2.1992/150 and 6.3.1992/211; Act 20.8. 1993/774).

Estimates for lawyer fees had a wide range: between ECU 170 per hour (V\;ith one hour
estimated), plus costs of about ECU 9 for the execution officer byA one attormeys account,
between ECU 1.800 and ECU 3.500 in total by another attorneys account and ECU 900, plus
the court fees of ECU 60 and miscellaneous expenses according to the consumer association.
This conflicting evidence may be explained in that, so far, there have apparently only been very
few cases of recognition and enfofcement of foreign judicial awards under the Luga;no
Convention. Upon further confirmation, the estimate of a total of ECU 1.000, as has also been

stated by the consumer association, seemed the most
reconned with.

reasonable minimum amount to be

It further appears that, probably the amount of ECU 170 (plus the costs of the execution
officer) referred to the enforcement stage itself The Finnish authorities responsible for
enforcing judgments are government officials and therefore their services are offered free of

charge or are very moderate, e.g., the ECU 9 mentioned for the execution officer.

- For the enforcement of a Finnish judgment abroad lawyers fees could occur in FMd itself
with respect to the preparation of transmittal of the request to the foreign jurisdiction in one
way or the other. These costs would range between ECU 650 up to ECU 3.500, depending on
the difficulties. The consumer association estimates the costs to be at least ECU 2.500 (finding

a foreign lawyer, translations, correspondence, phone calls, efc.). Nevertheless, considering
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again the conflicting evidence, a minimum of ECU 1.000 should be reasonably set aside for

such a matter.

As mentioned, in Finland service of process of the judgment is required for a default judgment
to become final. This should also then be the requisite for any enforcement under the applicable

conventions or other agreements. The related costs, difficulties and duration are stated, infra.
2.13.3 Recommendation of Forum

The Consumer Association and one of the lawyers recommends commencing the action in
Finland, "bécause it would probably be tﬁé cheapest and the easiest alternative". Nevertheless,
they also point to the execution costs which, other than in Sweden or Denmark, could be
expensive and time consuming. All matters considered, they would prefer to commence the
action in Finland, feeling that the interest of the consumer is better served by doing so. The
lawyer points out that, their strong expertise in the Finnish legal system and good rapport with
Finnish authorities may be used to the benefit of the client only in Finland. When commencing
an action abroad, they must rely on.the competence of a foreign correspondent counsel, a
situation that does not always yield the desired results. Furthermore, when an action is
commenced abroad, the consumer often is, due to travel and language difficulties, denied the

opportunity to actively participate.

Other lawyers take a different approach. They agree that, it is certainly always most likely that
litigating on home ground is less expensive, especially if the judgment will be given by default.
Nevertheless, they would almost always recommend their client to commence the action in the
other state. In such a case they would contact \a familiar lawyer in that state (most larger
Finnish law-firms are a member in world-wide networks) and pass on the case describing the
relevant legal issues. If the client is able to communicate sufficiently (regarding both the
language used and the legal implications) with the foreign lawyer, the case would be more or
less closed in Finland. . '

The reasons given for recommending the action to be brought abroad are that there is always a

certain degree of uncertainty whether the Finnish judgment is conveniently executable (i.e, as



90 Hanno von Freyhold and Enzo L. Vial

quick as possible after the judgment has become non-appealable without any further
declaratory actions) in the other state. Currently, Finland has not joined the Brussels
Convention, and the Lugano Convention is not yet ratified by all parties of the same.

If the law of the other Member State of some reason would be applicable, it might also be
advisable to litigate in that state.

A further reason to transfer the matter to the foreign lawyer is that he has the best capability to
assess the actual outcome of the execution of the judgment. ‘

Generally speaking: Before they recommend their client to take any legal steps, they would
always emphasize that legal steps (either in Finland or abroad) may turn out to be worthless, if
there is not a sufficient degree of certainty, that the execution will eventually lead to a
payment. The difficulties in determining a foreign parties' liquidity are said to be extreme.

2.13.4 Costs

Finnish lawyers generally work on hourly rates. The fees in Finland are in other words not
calculated according to a statutory scheme. While contingency (pactum de quota litis or
pactum de palmario) and other agreements are possible, they are rarely used. As with all
countries in which fees are charged by hourly rates, estimates are very difficult. As already

mentioned above, differences and ranges are particularly wide in Finland.

Most of the costs arise directly from advocate's fees since Finnish courts do not charge any.
significant amounts for their services- In the Helsinki area, the hourly billing of an associate in a
law firm ranges from ECU 140 to ECU 250, dep;nding on his or her experience. A partner in a
Helsinki law firm would bill at an hourly rate ECU 265 and up, again depending on his or her
experience. The client would also be billed for other related costs, such as telephone and
photocopy costs. Additionally, legal services and advice are subject to value added tax in
Finland (presently 21%). Non-lawyers.or non-members of the bar may also act and generally
charge less, about ECU 70 per hour. However, in a cross-border dispute it is highly unlikely
that their services would be utilized.
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As the clients are invoiced on an hourly rate (basically irrespective of the nature of the matter),
it is said to be impossible to estimate the fees beforehand. The costs for the scenario of seﬁding
the case to a foreign lawyer, depending upon who handles the case, may usually start at
perhaps 350 ECU for the advice and finding of foreign counsel. Thus the general minimum
may be calculated as follows:

Lawyer's fee (correspondence): 350 ECU
Translation, when needed 350 ECU
Apostille (if required by

the foreign lawyer) : SECU

Whereas if the case requires more translations and continuous follow-up the costs may quickly
rise to, e.g., ECU 3.500. Translations alone cost about ECU 50 per page. One lawyer has
estimated the possible costs in the range of ECU 5.000. Taken this conflicting 'advice, and with
further confirmation, an amount-of ECU 1.300 should be reconned with. This exact amount
has also been estimated by the consumer association as the minimum for lawyers' and related

fees, exclusive of translations.

The work could include the translation of documents, maintain correspondenée with the
foreign counsel, and, potentially, the Finnish lawyers' own legal assessment of the action. It
should be noted that Finnish advocates are entitled to and do generally charge a higher hourly

fee for legal services and advice given in a foreign language.

The first (prepératory) stage in a court of first instance in Finland costs approximately ECU 50
(Act 26.7.1993/701). If the consumer and the seller do not reach an agreement.or if the court .
of first instance does not give judgment by default\, there will be another stage that costs about
ECU 130 (Act 26.7.1993/701).

The lawyers fees for a simple procedure are estimated at ECU 900 (exclusive of translations,
etc.) and for a full proceeding, according to consumers' associations at a minimum of
ECU 2.600 (exclusive of translations, efc.) and by the lawyers at about ECU 3.500 (inclusive
of translations). Accordingly, inclusive of costs but without translations, one should take at
least ECU 3.000 into account.
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Particularly foreign parties may be happy to find a foreign lawyer at all, regardless of his or her
place of office. When the litigation has to take place at a different location in Finland than the
place of the office of the lawyer selected by the client, the lawyer may select to have travel
costs or may select to ask another lawyer to represent the case in court. In either event,

additional costs for a foreign client in the amount of about ECU 1.000 may arise.

Finally the costs of the hearing of a possible witness should not be forgotten: the party having
called for the witness would generally conipensate the travel-costs and loss of income, which

could be estimated at, e.g., ECU 400. These costs were not included in the summary tables.

The Finnish lawyers themselves estimate the additional costs for a foreign client or cross-
border matter at between 20-30%, minimum, or, in figures, at about ECU 1.100 for the

preparation of the claim, correspondence, efc.

Regarding service abroad, if the court handles the service through, e.g., the ministries of justice
in Finland and the foreign country, the costs are very modest, perhaps 50 ECU,‘ but this may
take up time, e.g., at least 4 months or up to 18 months. This fact may also comprise an
additional reason to consider litigation abroad. If the lawyer chooses to handle the service
himself and where this means of service of process is available, it could be done in a month.
However, the costs may be high, depending on the fees of the various lawyers involved and
may range between ECU 350 and 3.500. Nevertheless, for the purpose of the table the
minimum of ECU 50 was chosen as well as the minimum duration of a month (see, infra), even

if these two scenarios exclude each other.

~

2.13.5 Cost Recovery

All reasonable costs and fees would be recoverable from the other party (Act
26.11.1993/1013). This is the basic rule. The risk for the parties involved therefore doubles.
The recovery theoretically includes the fees of a foreign lawyer, if any. The judges may,
however, in their discretion reduce‘the fees. Though the Code requires full compensation, the

courts often in practice award less compensation than demanded by the parties to the dispute.
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In general, costs incurred by a party seeking the recognition of a judgment are not recoverable.
As mentioned before, the services of the Finnish authorities responsible for enforcing
judgments are offered free of charge or are very moderate. Such costs as advocate fees

incurred by a party while applying to the enforcement officials are likewise not recoverable.

However, expenses that are incurred by the authorities while, for example, liquidating property
in a public auction, are deducted from the auctioned price of the property. This implies that
these expenses are indirectly borne by the party against whom the judgment is directed.

2.13.6 Duration

The duration for a proceeding of first instance in Finland is estimated as between 2 to 8
months, depending on the place of the litigation in Finland (due to a recent reform of the code
of procedure) but 4 months is a reasonable expectation. In some cases, however, it may take

longer.

When the procedure is commenced in Finland, the time for the service of process and for
serving the judgment becomes essential. (A Finnish judgment by default must be served to the

defendant in order to become non-appealable.)

Notably, appeals take comparatively long in Finland (24 months) but related costs are
surprisingly modest. E.g., estimated lawyers' fees ECU 1.000.

The estimated duration for the recognition process is 7-30 days, only. Other activities are also
usually handled in less than a month. The other part of the enforcement is estimated to around

8 months to either receive the monies or a declaration of insolvency.
2.13.7 Summary and Advice

In light of the costs of a proceeding in Finland it comes at no surprise that, all experts agree
that the costs which would exceed the value of the case and one should not proceed for any
amounts up to ECU 2.000 and more, unless the costs were covered by insurance or of no
concern, such as when the plaintiff is interested in the judgment for other reasons. In the
opinion of the lawyers, ECU 2.000 would be close to a threshold value in (very) clear-cut
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cases 6r i cases in which a default judgment can be obtained. A settlement of 20-30% of the
~ case value would generally be preferred. It is noteworthy that if the consumer would wish to
proceed with the matter despite the lawyer's recommendations, they would require payment for
the fees up-front. It should also be mentioned, that all experts and the consumer association
made very clear statements to the effect that it would be very likely for the costs to be higher
than estimated above.

On the other hand, a claim for ECU 50.000 was held to be worthwhile to proceed.

During the course of this study, it was noted that the Finnish correspondent experts were
highly efficient. In their entirety, they had extremely short response times, very interesting and
detailed msight into the matter and good command of foreign languages. This'may be of a
tremendous value, in light of the fees, if higher amounts are at stake.
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2.14 SWEDEN
2.14.1 Civil Proceedings

Courts in Sweden are -divided into four divisions. There are some ninety courts of first
instance. The Courts of Appeal are six in number. Their jurisdiction extends to appeals from
the courts of first instance in that particular territory. Further appeal may be submitted to the
Supreme Court which sits in Stockholm and is composed of twenty two members. In addition
there exists a number of special courts for the purpose of deciding matters concerning tax, real
estate and matters concerning labour law. If a proper request is made through the Ministry of
Foreign Affairs then a Swedish Court will take evidence on behalf of a foreign court. A swom
statement necessary to protect a lawful right abroad may be'administe_red by a Swedish court.
Evidence may be taken by a foreign court and forwarded by the Ministry of Foreign Affairs.

A different procedure applies for small claims, where the amount at dispute is below
ECU 1.800. In such cases the parties have to stand their own costs hreépective of the outcome
as the Swedish Act on Coun Procedure does not allow for compensation of costs. This limit is
said to make clients less mterested to appoint lawyers. In Sweden a party may represent
himself in court, by a layman or in-house counsel. Further, it is often advisable before going to
court to make use of a debt collection agency, e.g., a company specialized in recovering debts
and firmly controlled by law. The rate mainly applied is less than ECU 20 for a written

reminder to pay.

Debts can be recovered by a so-called "order for payment" ("betalningsforeliggande"). This
summary proceeding cannot be used if the respondent is domiciled abroad. There is no similar

proceeding especially for foreigners.

A special note should be made in that in Sweden a number of extra judicial means for redress
exist for consumers. The Complaints Board (Sw. Allminna Reklamationsnéimdeﬁ) is a state
sponsored body which on a rather informal basis will pronounce itself as to the substance of a
claim. The Complaints Board handles about 3.000 cases a year. In addition, there are a number
of complaints bodies, set up by members of a particular branch of trade or industry an
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operating on a self-regulatory basis. These institution work very efficiently and successful on a
domestic level. However, they are largely unavailable for foreign consumers or against foreign

sellers.

A judgment rendered in.a foreign summary procedure is enforceable in Sweden, if it has been

rendered by a court and all other provisions according to the convention have been met.

Sweden is a Member State of the Hague Convention. Fees are not charged. A translation of
the documents to be served is generally required. According to information from other

Member States, requests to Sweden are generally returned within 2 or 3 months.
2.14.2 Recognition and Enforcement

Other than in matters under the Lugano Convention, unless expressly authorized by Swedish
law, a foreign judgment will not be recognised by a Swedish court unless a special agreement
exists between Sweden and the other country such as exists with Denmark, Finland, Iceland
and Norway - Act 1977:595. Application for the recognition of a foreign arbitral award is
submitted to the Svea Court of Appeal. ’

The procedure for making an application for enforcement under the Lugano convention does
not require an attorney, applications can be filed by local or foreign lawyers or by the judgment
creditors themselves. Most commonly they are filed by foreign lawyers.

There are no court fees or administrative costs required in the procedure, only lawyers fees
may arise. If attomey costs have been paid in advance they are recoverable from the debior in.
\

the execution in the case that the court makes the debtor liable for them.

A translation of the documents presented in the proceeding is generally required, but
documents in English or Norwegian are also accepted and need not be translated.

The Swedish experience with the recognition and enforcement of foreign judgments is
generally favourable, however not very wide, of course, since the Lugano Convention has not
been in force for a long time. The Convention is well known among lawyers and it is generally

considered as an useful instrument.
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Enforcing a foreign judgment in Sweden can be very easy but can also take both time and be
expensive. Generally speaking, the client should not rely on that his foreign judgment can be -
executed in Sweden if the Lugano Convention does not apply. In case the judgment is not
executable one would have to try the case once again in Sweden although that litigation could
be expected to be somewhat less costly as a foreign judgment can be used as evidence before
the Swedish court. .

For the exequatur in Sweden the Svea Court of Appeal (Sw. Svea Hovritt), Stockholm, is the
competent court. There is no court fee for the Swedish exequatur. About ECU 500 to
ECU 1.000 in lawyers fees and costs, plus any translations which may be necessary, would be
charged. Those costs are recoverable from the defendant. Otherwise, in general, costs incurred

by a party seeking the enforcement of a judgment are not recoverable.

The enforcement of a Swedish or recognized‘foreign judgment in Sweden would cost about
ECU 100 for the court, the bailiff, etc. and about 4 to 5 hours in lawyers work, so that a total
minimum amount of ECU 1.000 would be charged. '

The foreign costs of the enforcement of Swedish judgment abroad are dealt with under the
respective country. In Sweden itself, lawyers fees could occur with respect to the preparation
of transmittal of the request to the foreign jurisdiction in one way or the other. In the normal
case, costs would be rather minimal for the domestic lawyer as the main activity will be taken
by the foreign appointed lawyer to apply for the execution. The principal 'costs would be
translation of the judgment. The total costs have been estimated to be in a range between |
ECU 300 (which would be about one hour of lawyers' work plus expenses) and up to
ECU 3.000, depending on the difficulties.

2.14.3 Recommendation of Forum

All Swedish experts concur that they would prefer to commence the action at home. They
claim that normally a client would be more comfortable to pursue a case in his own jurisdiction
and at the same time it would put further pressure on the opponent to defend a casé in another
jurisdiction. The Swedish language would be used at the proceedings of the court and for the
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client's communications with his lawyer; the documents would normally appear in Swedish,
and there would be familiarity with the culture of the country and occasionally with the

domestic court procedure.

In addition, the possibilitlies for enforcement of a Swedish judgment under the Lugano/Brussels
Convention are estimated to be good. For the Swedish lawyers it is a clear advantage in that
connection that the Conventions also provide for enforcement of default judgments. Moreover,
costs would generally tend to be more limited if the case is pursued by the clients' established
or first counsel, better knowing the c]ienti and having immediate access to information. If the
case is commenced in a foreign court additional costs will normally be created for lawyers"

fees, translations and also less flexible contacts with the ultimate counsel and the client.

Finally, the Swedish procedural rule that the losing party will have to pay (reasonable) legal
costs (including lawyer's fee) is cited as an additional advantage.

The difficulties involved with bringing actions against a foreign client are seen in the necessity
to arrange for service of process which, they assume, must be made through the assistance of
the Swedish foreign office. Only among the Nordic countries, service of process seems to be

relatively simple.

‘With respect to commencing an action abroad, other disadvantages would include the
additional cost for arranging for a foreign correspondent counsel. The Swedish client is
supposed to need to discuss the matter not only with his foreign lawyer but also with his -
domestic lawyer. The need for interpreters and te arrange for translation of documents\ and
making any other necessary adjustments that might be necessary to please the foreign court are
held to be further difficulties warranting against a proceeding abroad. In general terms it was
also difficult for the Swedish lawyer to give the client specific advise with respect to the costs
connected to foreign litigation.

2.14.4 Costs

Most of the costs arise directly from advocate's fees since Swedish courts do not charge any

significant amount for their services. The costs for commencing an action in the ordinary



Report on the Cost of Judicial Proceedings (Sweden) 99

courts in Sweden amount to an application fee of less than ECU 40. Service of process,
whether domestic or abroad is included in these fees and are handled automatically with no

additional work required by the plaintiff or the attorney.

The average hourly bi]]iﬁg rate is approximately ECU 200. The client would also be billed for
other related costs, such as telephone and photocopy costs. Under the legal aid scheme,
lawyers get a fixed rate of approximately ECU 100 per hour. Swedish lawyers may not take on
cases on a contingency fee basis. However, it is an established principle that a lawyer may,

when setting his fee level, take into account the result obtained.

As with all arrangements under hourly fee schedules, the work necessary cannot be exactly
estimated and so the costs may differ significantly from case to case. The lawyefs themselves
have estimated total fees for first instance matters to range between ECU 5.000 up to 7.500,
theoretically, in complicated matters, the fees can reach ECU 100.000. In addition, legal costs
msurance seems to be quite common in Sweden. These insurances apply maximum amounts for
the cost recovery which range between ECU 7.700 and ECU 20.000. Nevertheless, and after.
further enquiry, an amount of ECU 3.000 was stated to be the absolute minimum one w01’11d

have to consider.

In Sweden all lawyers may appear before all courts. Most often the lawyer appointed by the
foreign client would handle the case even if it would relate to a court in another part of
Sweden. However, if the dispute should be of a low value and not bear such costs, a local
lawyer would be appointed to handle the case, often in direct contact with the client.- The
additional amount for travel expenses or for the ‘correspondent counsel could be estimated at
about ECU 1.000. Non-lawyers or non-members of the bar may also act before any court as
there is no monopoly for lawyers and they generally charge less. However, in a cross-border
dispute it is highly unlikely that their services would be utilized or that they could be found by

- a foreign consumer.

The additional costs for a foreign client have been estimated at ECU 1.000 for the preparation

of the claim, correspondence, efc., exclusive of translations.
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The preparation of a proceeding to be commenced abroad would include about one hour of
lawyers work for the intake, and a total of another two hours for a telephone call, the
preparation of a memorandum to foreign correspondent counsel, organizing the necessars
translations and the colla’sion and transmission of the supporting documentation, plus telephone

and postage. Such activity would therefore cost about ECU 800, plus the translation itself.
2.14.5 Cost Recovery

In Swedish litigation the principle rule is that the losing party will have to pay the costs for the
winning party (but for the exception of "small claims" noted, supra, in the introduction).
Principally all costs related to the proceedings are recoverable, ie., legal fees, fees for
witnesses ezc. The courts do not charge costs for rendering the judgment. '

In Sweden, recovery does include reasonable foreign counsel fees.
2.14.6 Duration

The estimated duration before receiving an enforceable judgment in first instance ‘is

approximately 12 months. The small claims procedure will generally run somewhat fastei.

The recognition of a foreign judgment, if possible, can often be obtained within about two
months but takes longer in some cases. The enforcement would take about a total of 8 months
until all monies can be delivered to the judgment creditor. The preparation of a claim or the
recognition of a Swedish judgment abroad might take about 2 months, including the I:img ‘

~

needed for the translations. \
2.14.7 Summary and Advice

None of the lawyers would bring a small claims case to court. At least in theory it is supposed
that the simplified procedure for such claims will allow the plaintiff to conduct his case without
the help of a lawyer, the judge being given the task to see to it that the case is sufficiently
mvestigated. Unfortunately, this would in ﬁractice not apply to a foreign plaintiff.
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Neither Sweden's recent accession to the European Union nor the EEA-Agreement has so far

increased any number of cross-border consumer disputes.
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2.15 UNITED KINGDOM
2.15.1 Civil Proceedings

Courts are organised in Fngland and Wales through the division of districts. Each county has
the jurisdiction to decide civil matters3®. The Court of Appeal has competent jurisdiction to
take appeals from the High Court or a county court judge (only on points of law). The House
of Lords has both original and appellate jurisdiction as well as being a final court of appeal
The threshold amount for the jurisdiction of the county court is approximately ECU 30.000.
For higher amounts, the High Court has first instance jurisdiction. In Northern Ireland an
additional Magistrates' Court handles special types of claim which are of no concem for this
study. In Scotland, the Sheriff Courts and the Court of Session have concurrent Wmion for
first instance matters. There is no threshold value but the procedures before the Court 6f
Session tends to be more expensive so that it would rather be used for very high claims.
- Further, the Court of Session is in Edinborough and only certain lawyers are allowed to plead.

Affidavits in England must state the party’s name to whom it is filed, secondly the initials and
name of the deponent, thirdly the number of the affidavit and ﬁnally when it wa§ swém. An
affidavit may be used for evidential purposes, by an order of the court, on a motion, petition or
summons, in admiralty actions, and in actions in rem. In civil cases ﬁe submission of oral and
written evidence is permitted if the witness is not called. Where evidence is required out of the
jurisdiction of the court then this may be achieved eith?r by letter of request or by the

appointment of a special examiner. _ <
\

All the methods in England and Wales of simplified debt collection relate solely to enforcement
within England and Wales and are not therefore applicable in other EU-Member States. For
cases with a value of less than about ECU 1.250 in England and Wales and Northern Ireland
simplified procedure exists which may somewhat reduce the costs and is more akin to

38 Where applicable and relevant for this study, distinctions between England and Wales, Scotland, and
Northern Ireland are made accordingly in the text.
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arbitration than to a normal court procedure. In Scotland there is a small claims procedure for
debts not exceeding ECU 900 and a summary cause procedure for debts bétween ECU 900
and ECU 1800. For England and Wales, a recent proposal by the Lord's Chancellor's Office
would raise the threshold value for this small claims procedure (or County Court Arbitration)
to ECU 3.500. The procédure has an additional advantage of shortened time frames. In these
procedures solicitor fees are not recoverable at all, thus lawyers are rarely _used, However, for

a foreign party this procedure, as it is now, may be of a certain disadvantage.

In Scotland it is possible to raise small claims or summary cause proceedings against debtors in
other EU-Member States provided the Scottish Court can establish jurisdiction under the
Brussels Convention. There is no special form of proceeding especially for foreign debtors. A
judgment from another EU-Member State which has been rendered in a summary proceeding
or simplified debt collection procedure is in principle enforceable n Scotland, provided the
judgment and the foreign proceeding from which it emanates meet the conditions set out in the

Brussels or Lugano Conventions.

The U.K has ratified the Hague Convention. The Céntral Authority never charges 5 fee for its

services. A translation of the document to be served is required.

The average duration for service of process of foreign legal docﬁﬁents under the Convention
in England, Wales and Northern Iréland is 4 months. In Scotland, the average time taken from
the date the documents are received, service is carried out and the documents are returned is
19 days. Accordingly, 3 months were used for the table. -

-~

In Scotland, in 1994, there have been the followin\g incoming requests for service of process:
France: 69, Germany: 55, Belgium: 28, Italy: 16, Greece: 15, Netherlands: 10, Spain: 3,
Austria: 2, Denmark: 2 (Non-EU-Countries: 87, therein Norway with 42 requests).

2.15.2 Recognition and Enforcement

Judgments for fixed amounts obtained outside the jurisdiction of the court may be enforced if
the defendant was present m the original hearing. Common law proceedings may not be

entertained for the registration of multiple damages.
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The procedure for recognition and enforcement, under the conventions or otherwise, does not,
as a matter of law, require an attorney. Nevertheless, in practice, applications for enforcement
are normally filed by local lawyers. Court fees do arise in the procedure for recognition and

enforcement.

Pl

Where the foreign judgment in question is not in English language a translation into English
must be certified by a notary public or a person qualified for the purpose in one of the
Contracting States or may be authenticated by affidavit.

In England, Wales and Northern Ireland; the enforcement of a foreign judgment is by an ex
parte application to a District Judge or the High Court of Justice. The Judge makes an order
giving leave to register the judgment and state a time limit for appeal. Execution is stayed until
“the time limit expires. The estimated costs for this proceeding is between ECU 500 and
iELCU 1.000. The mmimum duration for th15 registration procedure is about two months.

In Scotland this procedure is governed by the Civil Jurisdiction and Judgments Act and is far
more straightforward. The applications for recognition énd enforcement must be made to the
Court of Session (the Supreme Civil Court in Scotland). The procedure does not necessarily
require a lawyer to act for the applicant. The application can be made by an applicant himself,
or a solicitor or advocate acting for him. However, applications made to the Court of Session

under these procedures have generally been made by solicitors practising in Scotland.

The court charges a fee for lodging the application for registration of judgment. If the applicant
employs a solicitor or advocate to handle the application on his behalf then fees will 'also be
payable to such lawyers. Finally, administration fees arise: The keeper of the Registers charges
a fee for registering the copy of a judgment and providing an extract. Including lawyer fees, the
costs are estimated at ECU 300. Only in the event of an appeal they may exceed ECU 600.

The reasonable costs or expenses of the registration procedure are recoverable as if they were
contained in the judgment enforced. Where the applicant has benefited from legal aid or
exemption from costs or expenses in the state of origin, he is entitled to the most extensive

exemption from costs and expenses under Scottish Law.
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For comparative purpose, as a UK. average, an amount of ECU 500 can be reasonably

assumed as the minimum total costs and fees for a procedure for recognition of a foreign

judgment.

In addition, for the execution itself, additional costs should be emvisaged. Investigating a
debtor's means may be by oral examination on Court Order or by mstructing an enquiry agent.
In either event, the cost should be not less than ECU 500, enquiry agents being more

expensive, generally.

Depending on the type of execution, additional costs of between ECU 150 for seizing a
debtors goods or attachment of earnings and ECU 600 for garnisheé proceedings and
ECU 1000 for charging order on land may occur. The involvement in a bankruptcy proceeding
may cost ECU 750 or more, Allin all, an amount of ECU 300 can be reasonably assumed. The
costs in Scotland are somewhat less and the system is said to be more efficient than in the other
parts of the U.K. An amount of ECU 250 was used for the average.

The lawyer costs, certification and transmission expenses for the preparation of the recognition
and enforcement of a UK jﬁdgment in another EU-Member State are estimated -at about the
same as for a full proceeding abroad, between ECU 500 to ECU 1.000. Altogether, about
ECU 600 should be taken into account.

2.15.3 Recommendation of Forum

The lawyers in the U.K. disagree on the preferable forum. Suing at home is preferred by‘mqst
lawyers easing access to courts and‘lawyers. Others would make the forum dependent on ;he
applicable law, preferring the court which would apply its own law. Three lawyers put
importance on the cost of the proceedings. In light of the cost, two of these would generally

recommend commencing action abroad rather than in the U.K.
2.15.4 Costs

In the UK, attorney fees are not regulated by statute and are generally billed by the hour
wherefore estimates are difficult and have a wide range. Hourly rates range between ECU 140
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to ECU 250 for assistant solicitors and partners, respectively and ECU 100 for paralegals. The
court fee is about ECU 80 for a proceeding in county court. Nevertheless, the estimated fees
for obtaining an enforceable judgment are far higher. Contingency fees are not permitted for
this type of case throughout the UK.

s

The legal fee charged for obtaining judgment in a very simple and undisputed case has been
estimated at ECU 500 together with miscellaneous expenses of ECU 100, exclusive of
translations. In a more complex case, ECU 4.000 can easily be reached or exceeded. One of
the lawyers estimated that the cost would easily reach ECU 6.000, another estimated the costs
in the region of ECU 3.800 for a summary or default judgment to no less }hm ECU 25.000 for
a fully defended trial. In Scotland the fees seem to be slightly more reasonable and are
estimated at about ECU 1.500 for a defended case but may in other cases exceed ECU 4.000.
Taken this conflicting evidence, nevertheless an amount of at leaét ECU 1.500 should be
expected throughout the UK. for a first instance trial proceeding. If the case is commenced in
a different county, an average of ECU 300 should be considered for travel expenses or
correspondent counsel. Additional work by correspondent counsel would reduce the costs for

primary counsel and thus his fees.

The additional costs in the U.K. for a foreign client's case have been estimated at 50% more
than for a domestic client, in other words, at least ECU 750 should be considered. This amount
may be higher if the client is not represented by counsel in his home country as this would

make communication more difficult.

-

Preparation fees in the U.K. for a cdse which is fo be commenced abroad have been esti;nz&ed
at between ECU 500 and ECU 1.000 for intake, transmission and follow up work plus related
communication expenses, certifications, efc. The majority of lawyers seems to agree that
ECU 750 would be a reasonable minimum amount to expect. Additional translation fees of up
to ECU 300 are envisaged.

Due to the hourly rates and the comparatively low court fees, the costs would not change
significantly whether the value of the case is much higher or lower. Nevertheless, additional
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expenses would be envisaged once the value of the case exceeds a certain amount, e. g about
ECU 30.000 being the threshold value for the High Court in England and Wales.

The cost of preparation of and service of process also varies but would be about ECU 250,
with an additional ECU 100 where service is to be effected abroad.

2.15.5 Cost Recovery

If judgment is obtained, the judicial expenses would be recovered by the plaintiﬂ‘. These |
expense would definitely include court fees but would in total amount to no more than 40-60%
of the actual costs incurred. In particular, items such as pre-litigation expenses, translations and
foreign counsel fees will tend to be unrecoverable. Even local solicitor's fees cannot be

recovered as a separate item and frequently exceed the fixed costs permitted under the rules. -
2.15.6 Duration

The estimated duration before receiving an enforceable judgment would be 6-8 weeks for an
undefended case from the day of receipt of the case by the hand]mg attomey For a fu]l action,

the duration would rather be 12 to 18 months or more.

Recognition of a foreign judgment can usually be obtained within about two months, the
execution takes about four months minimum, and tends to take longer in England than in

Scotland.

2.15.7 Summary and Advice  _ : L

\
Most of the experts agree and are very clear on the point that it would be totally uneconomical
to instruct solicitors for values under ECU 3.000 or 4.000. Even for the far higher value of
ECU 50.000 some lawyers would make their advice depending on the actual case whether or
not they would advise their client to proceed. One lawyer estimated the threshold value for a
cross-border case in which a summary or default judgment cannot be obtained to make
economical sense to be in the region of ECU 20.000.
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The availability of legal aid changes the situation to some extent and for such cases the lawyers
are more inclined to consider the case. Nevertheless, taking into account the additional time
spent on a cross-border case and the foreign lawyers which may be involved they would still be

cautious.

s

2.15.8 Special Note

From the above and all other advice received, while differing on the respective procedure and
legal basis, the structure of cost and duration which is of interest heré -does not differ
significantly between the different jurisdictions of the UK. as to warrant separate tables.
Therefore, also for comparative purposes, the tables, infra, shall not make special reference. It
should be noted, here, that the overall cost and duration in Scotland is slightly less than in the
other parts of the UK. ' )
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3. Preliminary Summary

3.1 Description of Tables

At the end of this chapter there are four tables and four dlagrams summarizing some of the
results of this report. Table 1 outlines the cost and duration which are incurred for various
necessary steps of a cross border procedure in the respective EU Member State based on a
case value of ECU 2.000. The cost are given in ECU, the duration in months.

Using this table, one can calculate the cost and duration for a proceeding for each combination
of countries. This has been done twice, taking under consideration the potehtial possibility of
the dispute being located in the forum at the plaintiffs (or consumer's) place of residence
(Table 2) or at the defendant's place of business (Table 3).39 Finally a summary of tables 2 and
3 is provided, which takes into account the total costs and durations which arise in either type
of proceeding and further attempts to calculate the minimum, the maximum and the average

costs that would occur in the various combination of two countries.

Four diagramms supplement the tables providing a comparative overview for the tables. For
purposes of graphical representation, the duration is given in aﬁproximate days rather than in
months (the table data have been multiplied by thirty).

3.2 Additional Costs

-

Some of the additional potential cost bearing barriers have not been considered §ﬁée,
depending on the case, they may not occur every time. Expert witness cost are generally
extremely high. Further, with regard to a litigation taking place at the plaintiff's domicile, it
might be necessary for such a party to retain a foreign law ﬁrm which may be due to the fact
that foreign substantive law applies to the respective case, for instance because the parties had
contractually agreed on foreign law to apply, or also because the private international law of

39 We do acknowledge that, under the Brussels/Lugano Convention certain rules with regard to
jurisdiction exist which would preclude a law suit at the plaintiff's home in most cases.



110 Hanno von Freyhold and Enzo L. Vial -

the state in which the proceeding is conducted refers to foreign substantive law. In these cases,
the parties can hardly get around retaining a foreign lawyer and plaintiff will have to do so even
before a lawsuit is initiated. These problems may be less serious where the contractual
relationship between the parties is governed by international uniform law (e.g., the UN-
Convention On Contracts for the International Sale of Goods).

In particular, the following items of cost and duration are not quantified in the tables (and have
been mentioned only at random in the country reports above). Chapter C on Austria, infra,
hereafter, provides a good example and various tables of cost items that may occur and which,
except for the actual amounts, are also applicable to a large degree to the situation in other EU
Member States. ' |

As to personal appearance, in cross-border disputes there is a particular problem involved in
the fact that one party will have difficulties to appear before the court in person. While this is
generally not required under the procedural codes, it may create the need for additional
evidence as the court does not have the possibility to ascertain the party's own credibility. The
same applies with regard to procedﬁral systenis in which the court has the custom to make
settlement proposals. The attendance of the parties in addition to counsel can be of advantage

in the acceptance of such proposals.

The need for additional evidence creates additional costs. Expert witness expenses can be
particularly high. Written reports generally cost at least ECU 150 in most countries, testimony
in court is more expensive and costs at least the double of this amount. In fact, even' if such
fees are recoverable, as in most Member States, the fees are so high in relation to the risk as to

ipose another obstacle with regard to claims under a certain threshold value.

Other significant additional costs are due to language issues. According to the lawyers
experience, translations of foreign language documents are almost always required in all
Memniber States for all full proceeding. As an exception, in Germany, in practice the commercial
chambers at the Landgerichte which only handle disputes between corporations, as well as the
chamber for "international” disputes at the Landgericht Hamburg (which is the only such
chamber with this special competency in Germany), sometimes waive the translation
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requirements, particularly for English language documents. Similarly, Sweden also allows
documents in English and Norwegian to be used in some proceedings. While this is a
noteworthy and positive tendency, it is unfortunately onIy limited and, by defintion, does not

apply to consumer disputes in the case of Germany.

With a few exceptions, translations cost ECU 50 to ECU 60 per page. For a simple complaint
and supporting documents with a total of only four pages, an amount of ECU 200 to ECU 240
needs to be added. This would be the absolute minimum. If the judgment has to be enforced
abroad, the translation fees arise a second time in about the same amount. Translation fees may
further arise in court, if a witness or pafty comes from abroad and finally, apart from these
"compulsory" translations, correspondence between counsel and co-coﬁnsel or between
attorney and client may also need to be translated. For a single case, up to ECU 1.000 or more,
depending on the circumstances (and the number of pages involved each time) may have to be
added.

Further, banking fees need to be considered. For the payment of an advance retamer to the
attoiney or for the bill at the end of the case, for the payment of an additional amount to ﬁe
lawyer or for administrative and court fees as the case continues, for the payment of the
proceeds to the client at the end of a case: each time an amount of about ECU 10 is charged.

These costs are generally not recoverable.

Further costs are involved in the search of an address, in the range between ECU 5 and
ECU 300, depending on the country and the chcumstance;. In light of the risks involved and
outlined in the report, it is strongly advised by some of the lawyers for any cross-border
claimant to initially instruct a debtor's search to establish if it is worthwhile to proceed to seek
execution as the debtor may be impecunious. Such additional (non-recoverable) costs differ
from country to country but generally range between ECU 30 to ECU 400 with an average of
about ECU 100, again depending on the country and the circumstances. '

Finally, the cost and duration all are based on situations in which the attomey at the plaintiff's
place of residence is able to handle the case, make the necessary initial legal assessments and,
find and communicate with foreign correspondent counsel directly. Particularly outside of the
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major commercial centres, lawyers may not be able to do so and may engage an additional
attorney in their own country as an intermediary for either of these steps. These may also cause
additional costs (and probably delay), either for the consumer's travel or for additional attorney

fees and work.

s

3.3 Additional Barriers

Additional barriers exist for cross-border disputes which cannot be exactly quantified for
consumers. The following comments does not take into account other barriers m access to

court, which also exist on a domestic level but may be multiplied for cross-border disputes.

Some Member States have not yet ratified the Lugano Convention or the most recent Brussels
Convention so that some judgments are not enforceable throughout the EU.40 Nevertheless,
the empirical data show that the conventions have also done little to improve the situation.
Some lawyers have additionally reported a lack of knowledge by the courts regarding
applicable éonVentions. The fact that an appropriate convention would be in force between
one state and the other state, does not automatically mean that a judgment is enforceable in a
foreign state without delay. It has been specifically pointed out that »despite the c;all for equal
application, the practice in the application of the Brussels and Lugano Conventions varies
between the Member States. It has been criticized that the rule that foreign judgments must not
be challenged at the recognition stage is not equally applied.

The disparate situation has additional consequences which need to be mentioned. Generally,
and most significantly, different levels of ratification or practice of convention law by the
Member States causes confusion and thus, causes additional costs due to, at least, research

time.

40 In the text, this has been specifically noted.



.

Report on the Cost of Judicial Proceedings 113

Additionally, few of the lawyers seemed able to assess the costs for the investigation of a
foreign address or outlined-the basis for such expenses.#! Thus, it has to be assumed that- when
such address is not known, this procedural step alone may necessitate foreign counsel to be

engaged although not legally necessary.

Generally, the lawyers asked also had difficulties to estimate the cost of foreign proceedings or
enforcement abroad. This is generally a big problem and can be assessed easily from the
country reports. For example, the French nsecurity about fees can be dangerous. for the
uninitiated foreign consumer, even if he utilizes an attorney at his domicile. For a foreigner, the
French fee system may create significant risks, if he is unaware of the necessity to negotiate the
same. The same applies, to some degree to all foreign lawyers' fees. Accordingly, e.g., the
National Belgian bar recommends that the foreign client ‘be' specifically informed in advance
about the method of calculation, and the Dutch Bar Association offers a leaflet published in
several languages "How Your Lawyer Calculates His Fees". But this positive attitude does not
seem natural for all lawyers.42 In fact, for the reason of differences in the legal system and
culture, rather than the law, communication problems were anticipated by most of the lawyers.
What may appear natural for the lawyer of one country, may not be reasonable for the .forei'gn
colleague or client. Particularly with French and U.K. lawyers, cbmplete prior agreement on
the fees has been strongly advised by lawyers from other countries, having had pﬁor

"surprises” in this connection.

Another aspect are the differing and sometimes extreme short period of limitation of actions.
Depending on the type of claim and the country involved, the statutory limitation periods in tpe
EU-Member States range between 6 months and 30 years. If 6 months is short within a
domestic context, for a foreign consumer it is almost impossible to go through all preparation

41 Expenses connected with the research of a party’s address are approximately ECU 5 in administration
fees in most countries in which registries exist. Where not, such expenses are significantly higher. In
addition, counsel fee have to be added for all lawyers working on hourly schedules. Both are usually
not recoverable.

42 but see the European Bar Association (CCBE) Rules of international practice which mandate such
information to be given.
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stages within this period of time. Even if he employs a lawyer at an early stage, the limitation

period of the other country may come as an unpleasant surprise.

Finally, in the course of international business, parties usua]ly take precaution, mostly in the
form of contractual proyisions, to the effect that claims, if any, need not be asserted in the
course of a civil proceeding to be conducted abroad. In many cases, the parties therefore agree
on an arbitral tribunal to resolve disputes, or on the international jurisdiction of the courts of
the state in which the potential claimant is domiciled as well as on the applicable law. For a
typical consumer interaction such precautions are not possible so that questidns of jurisdiction

and applicable law may cause additional burden and delay.
3.4 Conclusions

The éonclusions, which can be found in- Table 4 are not smpnsmg for anyone who fs
knowledgeable in the field of cross-border disputes but nevertheless somewhat shocking in
their clarity: In the average, a cross-border complaint with a value of ECU 2.000 would cost
the plaintiff far in excess of that amount! An average duration of more than two years is also
 clearly more than discouraging. Actions against a defendant residing abroad may raise speéial
difficulties and long durations with regard to service of process @d the following enforcement

procedure.

It should be noted that, in congruence with common assumptions, there is a clear South-North
increase with regard to the cost, and a North-South increase with regard to the duration. In
other words, consumers from Greece having a claim agains; a Belgian seller and who are.able
to bring the procedure in Greece would be advantaged in terms of cost but would have to wait
particularly long.

Another interesting result is that the cost and duration do not in the average differ very
significantly whether the proceeding takes place in the plaintifs or in the defendant's country.
Nevertheless, the differences in the combination of countries may be extreme and need to be

considered by all parties who may have a potential lawsuit. Wherever a choice exists, the
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applicable substantive law should not be the only factor taken under consideration when the

choice of forum is made.

As a first impression one might argue that the lawyers are to blame as they create the lion's
share of the cost. In some states, courts do not even charge for their services. For cross border

disputes, the significance of the lawyers' fees as such is worsened by two more factors.

For one, in most Member States, for matters in the value of approximately ECU 2.000, parties
need not employ a lawyer for domestic disputes, as they can personally bring their claim in
court. But for a foreign consumer, the situation is quite different.

In practice, there is no alternative for the consumer who has a cross-border pr(_)blem that to
contact a lawyer if the consumer's own efforts of négotiations fail. While commencing an
action abroad through ones' own counsel and foreign correspondent counsel seems inevitable,
there is an unavoidable degree of redundancy in the work done by domestic counsel and the .
work done by the foreign counsel. Domestic counsel will often have to independently examine
the matter before entrusting it to a foreign correspondent counsel, who in turn will have‘to
examine the matter in light of the laws in effect in his or her own country. In most events the
redundancy will cause costs which are not fully recoverable. The same redundancy also occurs
and may even be duplicated a second time, when recognitioil and enforcement is sought
abroad. None of the lawyers, or even court officials we have asked, could anticipate such an

application being made by a foreign lawyer or the foreign party himself.

-

Second, for domestic consumer disputes, consumer associations provide assistance -with
advice, out of court negotiations and settlements, and sometimes even for claim preparations.
In some Member States, specialized claim boards exists, which provide for alternative dispute
resolution of consumer disputes. Again, consumer associations play an important role in these
tribunals in assisting the consumer with the advice (including the information that such

tribunals exist and may be used), the preparation of claim and sometimes even representation.

The case is quite different for cross-border conflicts. The project team contacted consumer

associations in all Member States. All consumer associations which have responded have
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unanimously stated that they would not be able to assist a consumer in such a matter. Some
would send the consumer away, some would refer to a lawyer, and only one would take the
apparently best possible action in such an event as they would attempt to assist with contact to
a consumer association in the other state. Most consumer associations did not even answer the
questions or referred these questions to their lawyer. None of the consumer associations could
recall dealings with such a case in the last twelve months.43

As to the lawyers, they are not to be blamed for their fees. To take an example, the German
statutory fees are calculated under the consideration of a case mix. Cases with a small value
have comparatively low legal fees, cases with a higher value automatically result in highef fees,
each regardless of the actual amount of work imvolved. Thus, cases with a higher value are
supposed to subsidize the cases with a lower value and'; the anticipated case mix in a law firm
would make the lawyer whole. ‘ *

For cross-border conflicts, of course, this mix calculation does no longer work. The amount of
work involved, as can be clearly seen with respect to Member States in which lawyers work on
an hourly rate, clearly exceeds the time which statutory fees would cover. For domestic cases,
a value of ECU 2.000 would come within the range of values which are viable for a law firm
under the case mix described above, particularly where simplified procedures exist on a
domestic level Thus, one cannot blame the lawyers for covering their necessary work and
expenses. In fact, most lawyers stated that they would likely reduce their fees, if they were to
take the case at all. But it cannot be the general solution for cross-border coﬁﬂicts for lawyers
to "eat their bill".

-

~
-

. \
Therefore, it is no surprise that, most lawyers, having the choice between fees that would be

unreasonable for the client in light of the value of the case or fees that would be unreasonable
for the lawyer in light of the necessary work, either would advice the client not to proceed or
would prefer not to take the case.

43 There are notable exception as regards particular consumer assosciations in some Member States as

well as a number of institutions in border regions, some of which receive funds as part of a pilot
project from the European Commission (DG XXIV).
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Where cost recovery is not provided for, there is almost no economical sense to proceed in any
of the countries to which this situation applies. But even in countries where cost recovery is
available fully or in part, if the matter is complicated the consumer must still be ready to take
the risk of not having his costs recovered as in the case of an insolvent debtor, or, if he loses,
to compensate the costs of the defendant thus causing a double risk. When a judgment is
enforced in a different country, the costs related to the foreign proceeding itself are sometimes

not recoverable even when recovery is generally provided for domestic disputes.

According to instructions by the European Commission, legal aid schemes and private legal
cost insurance were not taken under consideration. The systems are very different from
country to country and a comparison of the same would be beyond the scope of this

research.#4

In any event, a full recovery of the costs is never available in the event of success, some costs,
particularly post-judgment correspondence expenses are not recoverable, the overall
percentages ranging between nil and 80% of the costs. Considering that, it is obvious that an.
informed consumer would not pursue the case if his own attempts. of negotiations fail An
uninformed consumer, on the other hand, would probably do the same, either on his own
account for insecurity or on advice of his lawyer. The consequences are obvious: A rational

actor would not pursue a cross-border consumer claim within Europe in court.

This is confirmed by and explains the findings of the empirical court analysis conducted i
Milano/Bremen/Hamburg which have not found any significant number of such displites. Jn

\

44 The European Commission is publishing a Guide to Legal Aid in the European Economic Area. In
this Guide, legal aid in crossborder disputes is subject of a specific chapter.
A fairly recent study commissioned by the European Commission (DG XXIV) also provides more
detail: Ewould H. Hondius, Wendela A. Jacobs and Carla A. Joustra: Consumer Redress Schemes in
11 EC Member States, (Brussels: European Commissjon 1993).
At the request of the Lord Chancellor's Department, and under the auspices of the Centre for Socio-
Legal Studies in Oxford, a comparative study of legal aid schemes in various EU and non-EU
countries is currently prepared by Alastair M. Gray, Neil Rickman and Hanno von Freyhold,
publication forthcoming, 1996, which also provides some statistical information as to the percentage of
the population entitled and the number of cases in which legal aid has been in fact granted. Please
contact the Oxford Centre for further information.
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fact, with a generalization which seems valid under the circumstance, there should currently be
no significant number of cross-border consumer disputes for values up to ECU 2.000 between
the EU-Member States in court. If recovery cannot be obtained out of court, the claim has to
be forgotten and the loss borne by the consumer, as it would not be economical to continue.
As one of the potential lresuhs, black sheep among sellers and service providers can be quite

sure that they will most likely not be brought to justice by a consumer from another country.

Personally, most lawyers stated that they had no or very few cases fegarding collection by or
against a foreign party, at most, they recalled two cases per year in each direction. In addition,
obviously, they stated that these cases were generally not consumer cases for amounts up to
ECU 2.000. Some lawyers explicitly confirmed that their experience has shown that consumers
hardly try to enforce their claim abroad. As a rule it has been stated that due to the small
amounts involved with a typical consumer claim, very often it is not economically viable even

to retain a foreign lawyer in order to litigate the matter.

Even if the interest was greater than ECU 50.000, many lawyers stated that they would still
weigh carefully their client's interest égainst the risk of high legal costs. It must be remembered
that the greater the interest of a party in a dispute the more that pérty would be willing to take
a risk on legal costs escalating in so far that they do not rise above their interests.

r

The import of this report is, that consumers would generally give up their claims if negotiations
fail. In other words, in practice a state of anomie exists in which there are no legal means of
enforcement of a rightful claim. i

~ -
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Costs and Durations for a cross-border court dispute by merhber state
Costs and Durations related to a proceeding at the defendant’s residence |
Costs and Durations related io a proceeding at the plaintiff’s resi_dence
Summary of Costs and Duration

Costs and Durations at plaintiff’s residence for a proceeding at defendant’s

residence (for the preparation of the claim to be brought abroad)

Costs and Durations at defendant’s residence for a proceeding at. defendant’s

residence (for first instance proceeding and enforcement))

Costs and Durations occurring at plaintiff’s residence for a proceeding at
plaintiff’s residence (for the preparation of service abroad, first instance
proceeding and the preparation of recognition and enfrocement abroad)

~ -
~

\
Costs and Durations occurring at defendant’s residence for a proceeding at
plaintiff’s residence (for service of process and for the recognition and

enforcement of the foreign judgment)
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C. Legal costs of cross-border claims in Austria
(Richard Wolf)4

The first part of this report gives a narrative overview of the Austrian court process as it
regards legal costs. This part is divided into three parts, pre-trial negotiations, litigation, and
enforcement, each with a table showing the relevant costs. The second part is a condensed
response to the questions presented by the Centre for European Law and Policy.

1. Introduction

Litigation costs in Austria can assume proportions that must not be underestimated. They
might well be decisive whether or not to bring an action. Recent research projects have shown
that the costs of law suits which do not end by default judgment or by out-of-court settlement
normally exceed the amount of the claim when the latter is less than ECU 2,370.46

These costs mainly consist of court fees, lawyers' fees, and the expenses for the production of
evidence. Most of them are determined by law: court fees by the Court Fees Act4’, lawyers'
fees by the Official Tariff of Attomeys' Fees8, and by the Guidelines for Attorneys' Fees issued
by the Austrian Bar Association?®, other expenses by the Official Regtilation for Fees. 50

As far as lawyers' fees are concemned the Official Tariff breaks legal services down into several
different categories and establishes a scale of fees based on the value of the issues in dispute.
With some tariff items the amount of time mvolved is not important, but for court hearings a
time element is always incorporated. The Official Tariff also provides for a lump sum to be
paid in addition to the costs of, .., bringing an action. This hump sum is deemed “to
compensate for all additional services, such as phone calls, messages, legal research and so

forth.5! The attomey is free, however, to bill those expenses on an itemized basis instead.

45 The author is a partner with the law firm of WOLF, THEISS & PARTNER,
Schubertring 8, A-1010 Wien, Austria
46 Fasching, ZivilprozeBrecht, Second Edition [1990], p. 237.
47 Gerichtsgebiihrengesetz 1984; all references if not indicated otherwise refer to Austrian law.
48 Rechtsanwaltstarifgesetz 1969 as last amended in 1995.
49 Autonome Honorarrichtlinien 1976 as last amended in 1994.
50 Gebiihrenanspruchsgesetz 1975 as last amended in 1987.
51 The lump sum is called Einheitssatz.
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On the other hand a lawyer may agree with his client on an alternate billing method. They may
agree on higher fees or on hourly billing. Although this is still not the rule in Austria, it is
becoming more and more customary for international clienfs. Mainly larger law firms tend to
bill hourly or fixed fees in advance. Contingency fees are not allowed and it is rather unusual to

negotiate a bonus for success.52

Whenever a local correspondent lawyer is needed within Austria, he will bill the requesting
attorney according to the said statutory scheme. It is standard domestic practise, however, to
charge only half of the Official Tariff (as a “collegial discount”). This does not apply to cross-

border cases.

The Code of Civil Procedure3 provides that a party losing on all counts must pay all of his
opponent's legal costs. If each party has partially justified its claim, the costs are split
accordingly — the courts have to decide on the proporﬁons. The refund just cco'mprises costs
and expenses that have been necessary for the proceeding, pre-trial negotiations included. Only
those legal fees are deemed to be "necessary” that are established under the statutory scheme -
an alternate billing agreement has no influence on the amount payable by the losing party. The
costs of a (justified) enforcement have to be paid up front by the creditor who is entitled‘ to

reimbursement — these expenses are usually then later recovered from the proceeds.

2. The model case

The following calculations and explanations are based on the given hypothetical in which a
consumer from one EU-Member State has purchased an item for ECU 2,000 [alternatively 500
or 50,000] in another Member State. The price has been p‘aid and the merchandise has either

not been delivered or is faulty in some way. }

Additional aséumptions are that there are no extreme complications such as bankruptcy or
demise of one party. Furthermore,‘ each time foreign counsel is needed, it is assumed that all
correspondence, efc. is in a common language such that there are no special costs for
translations. In practice, Austrian lawyers do not charge more for correspondence in another

language as long as this language is spoken in their firm.

52 In criminal proceedings are success fees are, however, common.
3 Zivilprozefiordnung 1875 as last amended in 1994, § 41.
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The costs shown in the following tables do not include any taxes, in particular no VAT (which
is 20% in Austria). To facilitate the calculation, the numbers have been rounded to whole
numbers and the exchange rate was assumed to be 1 ECU = 13 ATS. ‘

3. Pre-trial negotiations

3.1. Potential difficulties

During this stage the main problem will be to find out what really happened. It might be
burdensome to get all the documents (in an understandable language) that one needs.in order

to give proper legal advice. Often it is difficult to identify the counter-parties concerned.

With a domestic client these problems may be overcome rather quickly by meahs of a phone
call and, very probably, a meeting. In the case of a foreign client the Austrian lawyer will often
be retained by or via a foreign attormey, which may complicate the exchange of data, and may

necessitate more phone calls or letters until all useful information is gathered.

Normally, it is helpful to collect further information about the parties concemed, in particular
by procuring an abstract from the Commercial Register if one or more parties are corporations,

before taking any action.

If a potential complaint were to be filed abroad, foreign counsel would already be asked to

negotiate beforehand or to send a demand note in the client's name.
3.2. Duration

This is clearly a phase which varies greatly in length depending on a host of factors, such as the
interest of the client, the ability to collect documentary evidence, legal research, coordination

between co-counsels ezc.
3.3. Costs

Firms billing an hourly rate will charge approximately ECU 220 to 370 for partners and
ECU 110 to 260 for associates. Below is an overview of typical activities and their
corresponding costs under the Official Tariff. The costs are subject to a certain amount of
subjectivity as the pricing of activities depends on the level of legal difficulty (especially on the
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law applicable to the case), which also affects how much time is needed for each activity. J/talic

figures indicate costs and expenses that are not attorneys' fees. 54

Table 1
PRE-TRIAL SERVICES COSTS TIME
. on the basis of ECU
500 2000 50,000 minutes
1. research of opponent's adress if
a) in Austria and duly registered 2 10
b) in Austria and not registered detective costs 100 - 770 -
¢) abroad detective costs abroad -
2. conference with client 22 40 192 30
3. telephone conversation w/ client 9 16 77 10
4. telephone conversation opponent 9 16 77 10
5. demand note to opponent 9 16 130 30
6. translation of opponent's answer 31 -
(3 pages)
7. telephone conversation w/ client 9 16 |77 30
8. costs of foreign counsel his costs plus -
two telephone conversations with 9 16 77 10
foreign counsel 22 40 192 20
two letters (short/long) to foreign 5 7 65 30
counsel _ 9 13 130 50
9. translation of 20 pages ' 209 -
10. other cash expenses (time) such 10-30 30
as copies, stamps, abstracts,... o
11. further information e.g.
a) abstract from the Commercial 12 10
Register _
b) information request from a credit 25 10
rating agency
Z of attorney's fees in an average 58 +24 104 + 34 630 + 69
domestic case plus costs .
2 of attorney's fees in an average 103 + 180 + 1,094+ ~|-
international case® plus costs V143 243 309
54

The totals in the table are not a total of all items mentioned above, but only of those which usually

occur in such cases (in cases with a higher litigational value more research and more communication
between client and attorney is common than in those with little value. Therefore, the ECU 50,000 case
includes more meetings and more expensive research than the others). :
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4. Litigation
4.1. Potential difficulties

Litigation commences by the filing of a complaint with the competent court. In cross-border
disputes the first problem will be to identify the court competent for the case at hand. At the
time of filing it is possible to request a reference to the proper court within Austria if the initial
court were to declare itself incompetent (provided Austria has international jurisdiction).

Where one decides to file the complaint (domestically or abroad) depends on several aspects.
Crucial for that decision is that not all Austrian judgements are enforceable abroad and vice
versa. Austria is not yet a member of the Brussels Convention nor of the Lugano Convention.
The Code on the Enforcement of Judgements®3 stipulates that reciprocity is a prerequisite for
enforcement.5¢ The proceedings will last significantly longer when foreign witnesses have to be
examined. In addition, the application of foreign law by an Austrian court makes appeals likely.

Foreign witnesses may also be examined by letters rogatory, a rather time consuming

procedure, whereby again the problems of research of an address might occur.

In order to submit evidence — especialiy in those cases where faulty merchandise has been'
delivered — a (technical) expert opinion may be asked for. His fees dépend on the specific case
and the figures below show an average only. '

4.2. Duration

A trial normally consists of a number of hearings occuring .over several months. The first
hearing will take place approximately two months aﬂ\er filing suit. In the vast majority of casés,”
judgement in the first instance is rendered within a year, although where foreign witnesses are

to be examined, it may take more than one year.

Any adverse decision may be appealed only within rather short periods (2 to 4 weeks). The
appellate court is not likely to review the fact finding of the trial court — in most cases a
hearing is held only if one of the parties applies for it or if the appellate court deems it

55 Exekutionsordnung 1896 as last amended in 1995.

56 § 79 Exekutionsordnung. Bilateral treaties have been entered into with the following EU-Member
States: Belgium, France, Germany, Italy, Luxembourg, the Netherlands, Spain, Sweden, and the
United Kingdom.
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necessary. The possibility of further appeal to the Supreme Court mainly depends on the
amount in litigation (whether it is below or above ECU 3,846). Almost always no hearings are
held there.

In very extreme cases a proceeding with many witnesses and expert testimony may last up to
five years and more. Appellate courts usually hand down a case within six months.

7

4.3. Costs

Typical litigation costs are listed in the table below. Agam, italic figures &emonstrate costs and
fees other than attorney's fees. As a rule of thumb costs in a normal law suit in Austria will
exceed ECU 2,370. This example shows that filing a claim may not be worth it where the <lient

is not sure of his arguments.
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TRIAL SERVICES COSTS TIME
on the basis of ECU
500 2,000 50,000 minutes
1. research of opponent's address ~ cf Table I
2. conference with client 22 40 192 30
. 65 109 620 90
3. written complaint or defense
4. court fees (first instance) 45 76 1,040
5. preparatory brief 65 109 620 90
6. hearing 65 109 620 30
98 163 930 90
7. hearing with witnesses and/or
experts
8. report letter to client 9 13 130 30
81 135 775 120
9. appeal or written reply to an '
_appeal
10. court fees (appellate court) 51 102 1,529
81 135 775 30
11. hearing on the appeal
12. report letter to client 9 13 130 . 45
13. conference with client 22 40 192 30
‘ n/a n/a 931 150
14. appeal or written reply to an : -
appeal
15. court fees (Supreme Court) n/a n/a 2,039 -
16. report letter to client 9 13 130 30
Other costs during trial _
17. expert's fee 400-1,500 -
18. witnesses' fees 200 -
19. translation during hearing (30 . 22 -
min) .
during a long hearing (150 min) \ 54
20. translation of documents (20 209 -
_pages)
21. other cash expenses such as 30-50 -
travel, photocopy, abstracts,...
22. costs of foreign counsel cf. Table 1
2 of attorney's fees in an 517 - 879 6,045
average case (all instances) + 530 +720 + 6,200
plus costs

This taﬁle shows a billing according to individual service items. In court, however, the so-
called "Einheitssatz" will be applied. It covers communication between the client and the
attorney and is calculated as 50% or 60% markup on certain of the above fees (accordingly
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telephone conversations, meetings and letters will not be billed separately). The following table
shows the attorney's fees according to "Einheitssatz":

Z of attorney's fees in an 768 1,281 8,218
average case (all instances)

s

5. Enforcement

5.1. Potential difficulties

The main problem is that the enforcement of foreign judgéments is entirely subject to
multilateral or bilateral treaties.57 As far as court judgements are concerned, Austria has to
ratify the Brussels and Lugano Conventions according to Article 3 of the Treaty of Accession
to the EU. Unfortunately, there is no deadline for ratification which Mes substantial
facilitation difficult to foresee. The existing bilateral treaties vary slightly but usually require f;or
enforcement a final and enforceable title with a certified translation. Service of process may
also need to be proved.

Having once initiated the enforcement procedure, further problems may arise where the debtor
is unwilling to co-operate or has changed address. When enforcing a‘judgement oﬁ the debtor's
personal property, in order to gain entry to the debtor's pfemises, a locksmith may only be
requested upon a second try. To carry out the enforcement by sale of real estate, an appraisal

by a certified appraiser is necessary beforehand.

Austrian law provides for the possibility to enforce a judgment by different means at the same
time. If the debtor owns real estate, one will always seek enforcement there. Enforcem;:ni by
collecting the claims the debtor has vis-a-vis third parties (invoices or lease-agreements) is
more helpful than enforcement against tangible property, which always necessitates an auction.
Enforcement agamst a debtor's salary is common.

The court decides upon the distribution of the sum gained by the auction. Where more than
one creditor have applied for enforcement, a distribution scheme is fixed beforehand. Both
decisions are open to appeal, which will, of course, significantly lengthen the proceedings.

57 cf. note 10.
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5.2. Duration

Normally, at least nine months pass before the creditor has some money in his hands. In the -
vast majority of cases, real estate enforcements are completed within this time period, whereas

to enforcement against moveables may take twice as much time.
5.3. Costs .

Enforcement of a domestic judgement in another EU-Member State will habitually be handled
by a foreign attorney. Thus the Austrian expenses would only be minor (two letters and/or
phone calls).

Where a foreign client asks us for the enforcement of a foreign judgement in Austria the costs

listed in Table 3 may occur.
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Table 3
ENFORCEMENT SERVICES COSTS TIME
on the basis of ECU
500 2,000 50,000 minutes
1. research of the opponent's cf Table 1
address '
2. telephone conversation with 9 16 77 10
client ’ | ,
3. report letter to client 9 13 130 15
4. costs of foreign counsel cf. Table 1 -
73 119 630 .30
5. application for enforcement .
14 21 , 195 120
6. enforcement in presence of
attorney's assistant
7. enforcement (court) fees 30 41 122 -
11 18 101 30
8. application for another attempt
- of enforcement at a new
debtor's address
14 : 21 195 . 30
9. second enforcement in presence
of attomey's assistant
10. locksmith's  fees for a 77 -
(difficult) lock \ 750
11. transport costs 77 -
73 119 260 30
12. application for an auction sale
13. appraisal costs for an expert 1,940
in an enforcement in real
estate
53 86 195 30
14. submission of auction rules -
15. other cash expenses (time) 10-30 .
such as copies, stamps, \
abstracts, ...
2 of enforcement costs in an 460 628 2,089

average case
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6. The Cost of certain proceedings (Answers to Questions Presented)

In accordance with the questionnaire our responses read as follows:
6.1. First instance proceeding

1. A domestic client asks us to commence an action against a defendant residing abroad in
another EU-Member State.

1.1 If the action were brought in Austria

¢  the estimated costs of such proceedings may amount ECU 2,370 in an average

case;

+  all costs that have been necessary are recoverable from the pafty losing on all
counts. Only those costs that are provided by the statutory scheme are refunded -
differentrbi]]ing agreements between the lawyer and his client have no influence on
what may be recovered form the opponent. Where a case is won only partially the
costs are shared accordingly; ‘

¢+ normally about one year will have gone by until judgement in the first inst_ance’ is

rendered;

+  additional problems may arise from the fact that Austria has not yet ratified the
Lugano convention, and more time is necessary where witnesses from abroad have

to be heard.

1.2 If the action were brought abroad: .

¢+  fees will usually amount up to ECU 500 (translations are included as long as they
remain within a normal frame), alternate billing methods might be more expensive.
The procedure will cause additional costs occurring in the country where the action
is brought;

¢  whether all these costs are recoverable depends on the law applicable in the case;

¢  the duration of proceedings abroad can not be predicted by Austrian counsel;
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¢  difficulties other those than mentioned above might arise from special provisions in

other EU-Member States, especially concerning service of process; - -
6.2. Foreign client

2. A foreign client or colleague asks us to represent him in an action against a defendant
in Austria: " '

’

¢ the costs will only rise by the fees necessary for translations and some
correspondence with the foreign counsel. These will amount up to approximately
ECU 200. The foreign counsel's fees will also be bilked but cannot be determined by

us;

¢ usually these costs will also be deemed to have been necessary and therefore are
recoverable from the opponent as set out above. Austrian courts only accept billing
according to the statutory scheme; . ‘

¢ the duration will essentially be the same as in 1. 1;

¢ we do not expect further difficulties except the fact that sometimes it is a time
(phone/cost) consuming procedure to collect all facts and documents necessary to

produce evidence.
6.3. Enforcement abroad

3. A domestic client requests the enforcement of a domestic judgement in another EU-Membef
State: -

¢+ we would instruct foreign counsel t\o take the case, therefore only limited fees
would need to be paid to us. For several telephone calls, letters and official

translations they should not exceed ECU 200-300;
¢  whether these costs are recoverable depends on foreign law;
¢+  as does the duration,;

¢  special difficulties emerge mainly from the fact that the Lugano Convention does
not apply (it might apply in the country where enforcement is taking place);



Legal Costs of Cross-Border Claims in-Austria 141

6.4. Recognition and Enforcement

4. A foreign client or colleague requests the enforcement of a judgement from another EU-
Member State in Austria: : :

¢  the average costs will be approximately ECU 500-2,000 (translations not included
as they would be done by the client in his home country and certified there);

¢ costs are recoverable from the debtor;

¢ normally at least nine months will pass until the foreign client will get his money,
‘but 1t could take twice as much time;

¢  as mentioned above the fact that Austria has not ratified the Lugano Convention

may give rise to further problems.
6.5. Feasibility

In light of the costs, the duration and the difficulties mentioned above we would not tend to
advise a client to proceed in a matter where ECU 500 or less are at stake unless in a pﬁrely
domestic setting with easy facts. If the client's claim were ECU 2,000, the deqision mainly
depends on the question of whether the submission of evidence is~eas‘y or not. In both 6ases the
client is often better off if he is willing to accept an out-of-court settlement (again depending
on the set of facts). We do not have many cross-border cases where up to ECU 2,000 are due,

but we handle a large amount of such domestic cases.

If the amount in dispute equals ECU 50,000, even partiallylosing the case would not end up m
a situation where the client were to‘pay more ta his lawyer than he has won in court. O~nlthe
other hand, lengthier litigation is very probable and the judge is more ﬁkely to ask for an
expensive expert testimony. Especially for foreign clients the possibility of hourly billing makes
a try almost always worth while.

6.6. Different values

Where the value of the merchandise is ECU 500, the costs would not decrease significantly -
they would certainly exceed the value of the merchandise. The duration of the proceedings
would essentially be the same as with ECU 2,000. A second appeal, however, will for legal
reasons (small claims limitation) also not be possible in the vast majority of cases. Usually we
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would rather not advise a domestic client to sue for ECU 500 in another country, where the
acceptability of his arguments or the defendant's credibility are not certain. In a domestic

setting such litigation is much easier and follows standard procedures.

If the amount in dispute were ECU 50,000, the duration of the litigation would certainly
increase as each party would likely apply for more witnesses, submit more documents and file
more pleadings. Costs would also increase but should be worth it, even where a case is not

entirely won.

Our willingness to take on a case, however, does not depend on the value at stake. It will
depend on the merits of the case. There may be high value cases with no positive chances that

we would not recommend to litigate.
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D. The Practice of International Civil Proceedings in Italy
(Enzo L. Vial)

1 Introduction

The difficulties of cross-border legal procedures must be considered agamst the background of
the respective national procedural law and the legal and judicial culture. Accordingly, the
objective of this part is to present the legal and practical peculiarities of a national civil
procedure taking the Italian proceeding as an example..

- Additionally, the desription of civil law practice is complemented by empirical data collected by
Vittorio Olgiati at the Superiour Court of Milano which analyze the practice of international
proceedings in Italy. The empirical data were collected. within the framework of a Project on
Global Legal Interaction funded by the Volkswagen Foundation and conducted by the project
team under the auspices of the Centre for European Law and Policy at the University of

Bremen. 58 For the pruspose of this report, a special analysis of the data was performed.

Since the largest group -of foreign plaintiffs and defendants in the analysed procedures at the
District Court of Milano represents German parties, it appears to be reasonable to examine the
peculiarities of Italian civil procedure from the point of view of a German party or legal
practitioner. Special Interest will be drawn upon the problems a private plamtiff (e.g. a

consumer) who asserts a claim in Italy has to face.

2 The Civil procedure in Italy

2.1 Initial problems

By pointing to the unpredictability of judicature and the lengthy duration of procedures,
juridical literature for practitioners warns all foreigners of litigating in Italy. 59 In a particular
case, which had been pending in Italy, the German Federal High Court held a second action to
be admissible in Germany.%0 This decision stands in contradiction to a general rule of German

58 See, Vittorio Olgiati "Cross-Border Litigotiation in Italy" in: Volkmar Gessner (ed.) Foreign Courts
(Aldershot: Dartmouth, forthcoming 1995)

59 Alberto Cristanelli and Hans-Jiirgen Zahorka, Beitreibung und Zwangsvollstreckung von Forderungen
in Italien (Sindelfingen: Libertas, 1991): 6.

60 BGH NJW 1983, 1269. |
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procedural law, which provides that a procedure pending elswhere already, serves as a bar to
the institution of a second proceeding by any of the parties involved (§ 261 Section 3 Number
1 of the German Code of Civil Procedure). The Court reasoned that, the duration of Italian
civil procedure effectively denied the plamtiff his constitutional right of access to court and
legal legal remedies.

This serves to demonstrate that from the point of view of German participants the Italian civil
procedure obviously has a reputation of being rather meffective and offers, particularly for the
foreign plaintiff, but little promise of success. ’

Under the concept of "Litigotiation" Olgiati describes his hypothesis that the Italian civil suit
does possibly not serve the solution of legal controversies as a technicﬂ mstrument but as a
framework, which offers the parties various options of settling their differences. Is it possible
that the criticism of German practitioners described emerges from the fact that this way of
solving problems remains sealed to them? Does the Italian civil procedure, due to its practical
formation, constitute a social rather than a technical means of solving conflicts, and do foreign
parties possibly fail for this reason?

2.2 The procedure at the tribunale
2.2.1 Legal framework

Only recently, the Italian legislation subjected the civil procedural law to a comprehensive
reform. The aim of this reform was to shorten the duration of procedures and to reduce the
backlog of pending civil procedures.6! As the files examined by the Milano analysis were
registered in the year 1988, which is to say, before the reform occured, the procedure will be
presented here first in the version as was in force at the time. The most important changes

subsequent to the reform will be presented at the end.

In 1988, the Italian Code of Civil Procedure (codice di procedura civile - c.p.c.) provided three
courts for first instance claims:62

- 61 law No. 353 of November 26, 1990 and No. 374 of November 29, 1991; for further details, see Virgilio
Andrioli, "Suila Riforma del Processo Civile", Rivista di Diritto Civile 37,2 (1991): 217 et seq.; Peter
Winkler, "Die Reform des italienischen ZivilprozeBrechts" Jahrbuch fiir Italienisches Recht 6 (1993):
137 et seq.

62 see Alberto Cristanelli and Hans-Jiirgen Zahorka, Beitreibung und Zwangsvollstreckung von
Forderungen in Italien (Sindelfingen: Libertas, 1991): chapter II.
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- The Justice of the Peace (conciliatore);
- the Inferior Court (pretura); and
- the Superior Court (m’bunaie).
2.2.1.1 Justice of the Peace (conciliatore)

The conciliatore has jurisdiction over small claims and does not require the parties to be
represented by a lawyer. According to art. 7 c.p.c. (prior version) the conciliatore is
competent for disputes about movable goods having a value up to not more than 1 Mio. Lire,
unless there is a special assignment to another court. In addition, the conciliatore has exclusive

jhﬁsdiction over some special types of claims specified in art. 8 para. 2 c.p.c. (prior version).$3
2.2.1.2 Inferior Court (pretura)

For claims with a value from 1 Mio. up to 5 Mio. Lire the pretura has jurisdiction
notwithstanding any exclusive jurisdiction of the conciliatore.%* Regardless of the value in
dispute, the pretura has jurisdiction over different real estate matters. In addition, the pretura

1s exclusively competent for labour disputes (art. 409, 413 c.p.c).”.
2.2.1.3 Superior Court (tribunale)

The tribunale is competent for all disputes that do not fall under the jurisdiction of the
. conciliatore or pretura; i.e. all claims of a value exceeding 5 Mio. Lire or where the value
cannot be determined.S5 The tribunale also has jurisdiction over family disputes, disputes

about personal status, fiscal injury, civil rights and forgery.

Finally, the tribunale serves as an appellate Court for the pretura and conciliatore if the lower
courts' decisions are not based on principles of equity, explaining why a number of disputes
which in first instance fall under the jurisdiction of the conciliatore or pretore have been found

among the researched files of the tribunale.

63 Elio Fazzalari, "La Giustizia Civile in Italia" in La Giustizia Civile nei Paesi Comunitari, ed. Elio
Fazzalari (Padova: Cedam 1994): 258.
64 art. 8 c.p.c. (prior version), Elio Fazzalari, "La Giustizia Civile in Italia" in La Giustizia szzle nei

Paesi Comunitari, ed. Elio Fazzalari (Padova: Cedam 1994): 258.
65 art. 9 c.p.c. (prior version).
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2.2.1.4 Venue

Under Art. 18 c.p.c. a claim falls under the jurisdiction of the court in the district in which the
defendant has his residence or domicile. In the alternative, if the defendant's residence is
unknown or abroad the court is competent in which district the plaintiff has his residence.

2.2.2 Judicial proceédings in practice

The procedure is entirely carried out in writing, being based on numerois individual dates for
the hearing (udienza).5¢ The lawyers of both parties appear in the office of the examining judge
for the hearing. An obligatory appearance of the parties themselves only exists in exceptional
cases, by special order of court.6’ The lawyers of both parties will confirm their due
appearance by written entry into the official file on display there and, also by entry into the file,
they will submit their respective motions. Thereafter, the file is presgnted to tﬁe judge for a
decision and generally he will immediately-decide on the motions and assign the next date fér
the hearing. The first impression of these hearings is one of total chaos. The first thing to
notice is that the hearing itself generally will only last a few minutes, as only one individual
motion will be processed, each time. Within a few hours, one judge will perform up to 50
hearings of this nature, per day. As many hearings are assigned simmultaneously, the eﬂ‘ec:c is
that up to ten or twenty lawyers scrummage in the judge's office, looking for the lawyer of the
opposing party (often by calling aloud), rooting through the open pile of official files for their
process, or shoving in front of the judge's writing desk in order to present their file with the
enclosed motions for his decision. Not altogether wrongly, these hearings have been jokingly

referred to as "mercato" by the lawyers themselves. -

~ -
-

In practice, no thorough discussion of the issues'takes place; if there are any unclarities, some
queries will possibly be made and the problem will be briefly discussed. Only when problems
are more complicated the judge may reserve to adjourn his decision and not pass it until
thorough examination. In such cases, he also has the option to appeal to a judges' panel of
three for a judgment on the motion. Another possibility is to adjourn the hearing for another
date at which the issue is going to be discussed with the parties at greater length.

. 66 For a summary of the proceeding at the tribunale, Elio Fazzalari, "La Giustizia Civile in Italia" in La

Giustizia Civile nei Paesi Comunitari, ed. Elio Fazzalari (Padova: Cedam 1994): 262 et seq., Angela
Krages and Nicoletta Contardi, "Der ZivilprozeB in Italien" in Deutsche Unternehmen in Italien, ed.
Henning von Boehmer (Stuttgart: Schiffer-Poeschel 1993): chapter 2.3.

67 see Art. 117 c.p.c.
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At the end of this "hearing of evidence" exténding over many days of appearance, the pleadings
will be specified at the hearing for putting final motions (precisazione delle conclusioni)
and will be enclosed into the official file. With this hearing, the judge terminates the hearing of
evidence and assigns a date for the final hearing (udienza di discussione, art. 275 c.p.c. et
seq. - prior version). The waiting time for the final hearing "can extend for between two to four
years (the work-overload being cited as the reason for this delay). During this time, the judge
presents the case for jucigment to the panel of three before which the final hearing will take
place. Art. 275 et seq. c.p.c. (prior version) provide that the case shall be discussed once more
at this final hearing. However, contrary to this regulation, arguments take rarely place
practice: If one party does not specifically regiéter the need for a discussion, the hearing will
generally be limited to the pronouncement of the judgment. Subsequently, the judgment is
deposited by the judges at the court registry and the judgment clause is served. on the counsels.
Not until the judgment has been registered, following an application submitted by the
victorious party, the complete text may be served on the parties. ' )

The unusualness of this procedural structure for German and many other European participants
emerges by comparing it with the German civil procedure: The German Code of Civil
Procedure provides that at the court hearing the parties will first be heard, directly followed by
the taking of evidence and the discussion with the parties (§ 278 of the German Code of Civil
Procedure). If at all possible, the pronouncement of judgment, too, oécu:s at the same date of
hearing (§§ 310, 311 of the German Code of Civil Procedure). In Italy, on the other hand, no
verbal discussions of the case take place during a hearing. The framework of the hearing alone
would hamper any profound entering into the case or 7its verbal discussion. Consequently, the

procedure merely forms a framework leading to the option of filing numerous written motions

~ -
-~

and of rendering judgment. \

A further peculiarity consists of the possibility that the evidence may in fact be dragged on to
an unlimited length, as the parties are entitled to file any number of motions.

On being questioned about the average number of hearings for any given civil procedure at the

tribunale, lawyers stated that 20 hearings would be a realistic value. Each hearing at the
pretore leads to a time loss of about two months and of four to eight months at the rribunale

with the consequence that a simple civil lawsuit takes several years up to the end of the

evidence proceedings.
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Furthermore, the procedure also enables the lawyers to purposely delay the action indefinitely,
as the parties can apply for an adjournment of the procedure (rinvio) at any given time. As
long as the opposing party agrees, or does not contradict, the judge will grant such motion. On
being questioned, several Italian lawyers stated that they indeed would be quite prepared to use
a motion for adjournment as a tactical means for an action, in order to delay procedures, e.g.
in order to move the opposing party to come to a settlement, or to conceal a temporary
insolvency of the debtc;r sued. It was pointed out that, the readiness to come to a settlement
would depend on the individual situation of the creditor: If the latter was interested in a prompt
solution of the case a compromise would generally be offered to the opposing party, in order

to avoid a lengthy procedure.

On the basis of the procedural circumstances described and the multitude of hearing dates
involved, a further peculiarity to be noted, finally, would be that a constant presence of lawyers
at court is indispensable during the procedure.

2.3 The reform of civil procedure
2.3.1 Legal framework:

The reforms of the civil procedure of 1990 and 1991 introduced in order to. shorten the

duration of civil cases have changed the jurisdiction of the varjous courts.68

The competence of the conciliatore, now called giudice di pace, has been considerably
extended. The highest value in dispute concerning proceedings about movable cases was
increased from 1 Mio. Lire up to 5 Mio. Lire. In motor vehicle torts the giudice di pace is

competent up to a value of 30 Mio. Lire. <
\

In addition, he has jurisdiction over various cases which were previously proceeded before the

pretura, e.g. condominium disputes.

Disputes about goods and real estates up to 20 Mio. Lire are allocated to the pretore, unless
they do not come under the jurisdiction of the giudice di pace and unless the law does not

allocate the dispute to another court.

68 Peter Winkler, "Die Reform des italienischen ZivilprozeBrechts" Jahrbuch fiir Italienisches Recht 6
(1993): 137.
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The jurisdiction of the zribunale has not been changed. Nevertheless, the tribunale is heavily
releaved through the increase of the maximum values in dispute for giudice di pace and

pretura.
2.3.2 The course of procedures after the reform

In addition to the redistribution of jurisdiction described above, the reform of civil procedure
also aims to limit considerably the number of hearings and the duration of procedures.

An important aspect here is that of the initial hearing at which the defendant must in future
already present his entire defence strategy. In constrast to before, an appearance of the parties
is obligatory, which also applies to participants from abroad. By an examination of the parties,
the judge is thus able to clarify the issues from the beginning and he can limit the matter to its
decisive aspects. During this initial hearing, the parties may still amend or supplement their
motions. By these means, the subsequent taking of evidence is supposed to be limited to a few

hearings.

- After completion of the evidence and lodgment of the final motion, fche judge decides if he
himself will adjudge the ‘case as sole judge, or whether he is going to appeal to the panel. In
future, the decision by a sole judge is supposed to become the rule.6 Finally, a final hearing
will take place only on application by the parties. If the latter do not explicitly register a need
for discussion, the judgment will be rendered and deposited in the official file without any
further discussion with the parties. |

2.4 The role of lawyers and the protest against the reform

-

2.4.1 The lawyer's strike '

On May 1, 1995, the Italian bar stated their opinion on the planned enforcement of the reform
of civil procedure and on the establishing of "giudice di pace" and called on the lawyers to raise
a national protest against the enforcement of these regulations. 70 In detail, the lawyers
criticized i their call that the structural and personal conditions for establishing "giudici di

pace" are not even rudimentary present; that the condition for the enforcement of the reform of

69 art. 43 legge sull ordinamento giudiziaro.
70 This declaration was made on the special meeting of the delegates of the Italian bar associationes on
April 22, 1995.
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civil procedure are not given and that the planned enforcement of the reform would bring the
anyway impaired civil jurisdiction to a total collapse. According to the bar it would be
"foolhardy" to believe that the planned enforcement of the reform would be suitable for
overcoming the backlog of 2.600.000 pending civil prpcedures. The bar also pointed to the
consequences for the parties affected, whose rights they have to safeguard, and called on the
Italian lawyers to boycott all current procedufes for two weeks. In practice this strike-similar
boycott meant that the lawyers of both parties in dispute would appear on the scheduled day of
hearing but instead of filing motions to receive evidence they would mutually apply for a

postponement of the hearing.

2.4.2 Summary

This call, as well as the fact that the lawyers followed it almost unanimously,'i]l'ustrates the
attitude of the bar vis-g-vis the judiciary: For reasons of their personal and professional
deficiencies alone, the judicial authorities are met with considerable distrust, the cause for the
inefficiency of the Italian civil jurisdiction is not primarily regarded as a problem of its
procedural law but as one of its structure. This criticism is not unjustified. The condition of the
Italian administration, of which the judiciary is a part, has recently been investigated by the
Italian Ministry of Public Service with the result that the ineﬁiciehcy of public administration
costs the Italian taxpayer an annual amount of more than a Billion ECU. Even the processing |

of simple applications take an average of six months.

These efforts by the bar to take influence on the civil procedure leads to the assumption that
the lawyers regard themselves as protagonists of the procedure not only on a political level but
also for individual lawsuits. As hag been described, the course of the procedure 1s largely
determined by the number and the content of the motions, which are filed by both parties.
Although the judge decides, however, in accordance with the procedural law previously in
force, he is bound to the motions filed by the parties. Consequently, he takes practically only
very little influence on the course of the procedure. In practice, the judge only rarely makes
suggestions for a solution, or compromise, and he is not able to speed-up the procedure. This
means that the number of hearings involved, and therfore, the duration of the procedure, is
determined exclusively by the lawyers. The possibility to delay the procedure, or to bring it to a
standstill by a motion for postponement, is lastly an expression of this influence. The thesis that
lawyers play a dominant role in civil procedures is also reinforced by practical experiences:

Lawyers regard their contact among each other as an important part of their work, much time
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is used at court for "corridor-talks" and discussions on the side of the hearings. A lawyer who
was questioned about this considered this way of communication as more important than the
close contact with his client or a discussion with the judge. Any suggestion for a compromise,
any offer for a settlement, or questions on procedural tactics are, if possible, discussed &ealy_
with the opponent lawyer. Characteristic for this attitude is the following statement made to by
a lawyer: He would only speak to his client in order to obtain the basic information from him.
After this intake, he would do "his own thing", when planning his procedural strategy the client
would only interfere with his amateur opinions. Through the multitude of hearings and the
constant presence of lawyers at court connected with it, the outer structure is estgblished here,

too, in order to ensure a constant flow of information among lawyers.

It becomes clear how the legal structure of the pro‘cedure and the legal and cultural identity of
the participants are comnected with one another: The organization of civil | procedure
constituted by procedural law and accompanied by‘ many hearings and little room for
discussion in the presence ot the judge favours the largely independent working method of
lawyers. Or, to return to Olgiati's picture of "Litigotiation": The legal organization of civil
procedure produces the structure for informal ways of settling disputes. |

If this assumption is correct, a further explanation for the vehement protest of _the lawyérs
against the enforcement of the reform emerges: A successful realization of the refom which
would lead to an obligatory attendance of the parties at the judicial hearing and to reinforced
conciliatory proposals by the judge, would reduce their power i this area and would at least
limit their role as the central figure of the procedure. The well-geared system of "Litigotiation”
would be thrown out of balance by the new regulations of civil procedural reform.

Such a functionalization of the procedure would: finally explain, too, the distrust of Ge;man
participants towards the Italian procedure: A foreigner, by his different cultural understanding,
his lack of presence at the place of action and his missing insight into the negotiating
structures, will mevitably be confronted with significant problems when he asserts a claim in
Italy. Because of their lack of practical knowledge about foreign legal systems consumers will
be affected by these problems in particular.
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3 Particularities in procedures across national boundaries

3.1 Choice of venue

Olgiati describes in part I1.6.2 that as a result of the legal rules of procedure (by the Brussels
Convention, in particular) in international procedures a majority of foreign plamntiffs were to be
expected, whereas the jndividual plaintiff himself, on the basis of practical considerations,

would rather endeavour to sue at his native place of residence.

This poses a question as to the practical rammifications and to the extent to which the latter
stand in contradiction to the pertinent procedural regulations.

3.1.1 Legal framework
3.1.1.1 Competences regarding to Italian civil procedural law

- Notwithstanding the jurisdiction of the court, whereas no distinction is made between Italians
and foreigners or between the plaintiff's residence or domicile regarding the legal capacity to
act as a plaintiff before Italian courts,”) Italian law distinguishes between foreign and Italian
nationals as regards the ability of the same to be sued in Italy: foreign citizens ’may be sued in

Italy only in certain cases specified under art. 4 c.p.c.”?

A

7 Giuseppe Campeis and Arrigo De Pauli, La Procedura Civile Internazionale (Padova: Cedam 1991):
Number 29. ‘
2 These cases are:
- if he has a place of resident or domiciled in Italy;
- . if he has has formally elected a representative in Italy, who is legally able to act in
court; or
- if he formally accepts the Italian jurisdiction; and
- unless the claim concerns real estate located abroad.
Foreign citizens can also be summoned before an Italian court,
- if the claim concerns goods located in Italy, cautionary proceedings that have to be
gglforced in Italy, mortis causa of an italian citizen or testamentary succession in
- if tge claim is connected with another law suit pending before an Italian court, or
concerns cautionary proceedings which have to be enforced in Italy or legal
relationships which come under the jurisdiction of an Italian judge.
Finally, art. 4 c.p.c. contains a reciprocity clause providing that, Italian courts entertain any claims
against foreign citizens in circumnstances where the courts of the foreigners' countriés could deal with
the same claims made against Italian citizens.
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According to art. 2 c.p.c., the parties can derogate Italian jurisdiction in favor of a foreign
jurisdiction only by written agreement and if the claim is about an obligation, and the parties
are either both foreigners or a foreigner and an Italian, the latter having his place of residence

abroad.
3.1.1.2 Competences pursuant to the Brussels Convention

In law suits in which the foreign party has his place of residence in a Member State of the
Brussels Convention,”? Italian procedural rules are replaced, according& The application of
Art. 2 and 4 c.p.c., supra, is expressly excluded by the convention. Rather, the convention
provides for the defendant's place of residence as the principal place of jurisdiction (art. 2 of
the convention). Furthermore, the convention provides various cases in which a jurisdiction
can be established against the rules of national procedural law. Here it is of interest that
according to art. 17 and contrary to art.2 c.p.c., the parties may generally select the jurisdiction
of any Member State by written agreement.

3.1.2 Practical problems
3.1.2.1 Criteria for the choice of venue

The comparison of legal principles with the practical considerations of lawyers has shown that
a lack of practice of the actors involved and an increased distrust of foreign procedural parties

may be important factors in the choice of forum and the outcome of the procedure.

The problems of Italian civil jurisdiction described above would lead one to assume, at first,
that a plaintiff would avoid taking legal action in Italy, if po;sible. When questioned abo{xt.this,
Italian as well as German lawyers stated that, above all, one reason not to sue in Italy, if
possible, was indeed the long duration of Italian procedures.

However, as far as Italian lawyers are concerned, these statements must be modified to the
effect that they would only apply to those lawyers, who themselves possess a respective
command of language and of practical experience in cross-border disputes. An inquiry held

among several lawyers imexperienced in this area showed that on no account would they

73 Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial matters of

September 27, 1968 (law No. 804 of June 21, 1971; law No. 756 of October 1, 1984; law No.745 of
November 29, 1990).
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venture on a procedure abroad. It must be taken into consideration, here, that the majority of
Italian law firms, now as ever, is characterized by the personality of the individual lawyer.
Whereas law firms of U.S.-American pattern, and large law firms with international experience

andconstant connections to abroad, are the exception. 74

One lawyer with international experience, on the other hand, pointed out a problem which he
called "home advantag; of the plaintiff": According to it, judges in most countries usually
privilege the native party. Henceforth, if the issue was in dispute, an-action abroad would
always be of more risk. Independent of whether or not such an attitude by the courts of
"hostility to foreigners" can indeed be verified by empirical data, it is notable that practitioners
take this attitude for granted, at least, which should present a direct barrier to cross-border
Iitigation.

3.1.2.2 Additional costs of procedures across national boundaries .

The Italian regulation of fees enables the lawyer to assess his fees, according to the value of

business, between minimum and maximum amounts which are to be determined in accordance
with the regulation. |

In cases of particular complexity or importance, the Bar Council grants the ldwyef fees in
excess of those provided by the regulation. In addition, the lawyer has the possibility to
exhaust the scope of fees at his discretion, in any case. As has been stated, there are few

specialized lawyers on the international level in Italy.

As a result of less competition, therefore, it is possible to- charge higher fees right from the
start. When asked, lawyers working in this field admitted that this was indeed current prafctice.
Consequently, it automatically becomes a question of costs to find a lawyer who is prepared

and competent to conduct a procedure abroad.

On top of these fees there are further additional costs, e.g., for translations, services, and

increased costs of communication.

74 see Gerardo Broggini, "Européische Dienstleistungsfreiheit auf dem Gebiet der rechtsberatenden

Berufe (Rechtsanwilte): Situation in Italien", in: Jahrbuch fiir Italienisches Recht 4 (1991): 149 et
seq.
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3.1.2.3 Correspondence lawyers

A further factor to be observed with international procedures, which also may contribute to an
increase of costs, is the need for a second lawyer residing at the place of jurisdiction.

In Italy, this problem first arises both fdr domestic procedures as well as for cross-border
diputes. If an Italian lawyer wants to bring an action at a different donmestic at home, he needs
a local lawyer, for at the tribunale the parties must be represented by a lawyer who is enrolled

in the register of the respective tribunale. 7

The opinion is held that in those cases, too, in which this legal prerequisite does nbt exist
(which is to say, when no procedural acts are to be performed) a lawyer, who is not acquainted
with the local rites and social structures, will always call for a local co-counsel. 76 Lawyers who
were asked confirmed that within the limits of Italy they would always consult a lawyer

residing at the forum.

For cross-border disputes the foreign party needs a correspondence lawyer as well, as foreign
lawyers are not generally admitted to practice in Italian courts:”” A condition for admission to

practice, among others, is the Italian citizenship or a place of residence in Italy.”®
The system of correspondence lawyers leads to additional costs on the international level.

On the domestic level, the initiating lawyer draws his written pleadings and transmits it to the
correspondence lawyer at the place of jurisdiction. The latter w1ll then submit the completed
written pleadings under his letter heading to the court, without any further treatment.

On the international level, on the other hand, the rule is that the matter is always procgeséed,
once more, by the lawyer at the place of jurisdicti\on, and that the written pleadings are drawn
by the latter, himself. Even in cases in which the initiating lawyer has a sufficient command of
the language and the law of the place of jurisdiction, it is not customary that the
correspondence lawyer would adopt the written pleadings of his foreign colleague.

& Art. 82 c.p.c. in connection with law No. 1578 of November 27, 1933.

76 Gerardo Broggini, "Europédische Dienstleistungsfreiheit auf dem Gebiet der rechtsberatenden Berufe
(Rechtsanwilte): Situation in Italien", in: Jahrbuch fiir Italienisches Recht 4 (1991): 150.

77 For special rules regarding lawyers of the EU Member States see 1aw No.9 of February 9, 1982.

8 law No. 1578 of November 27, 1933.
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Consequently, the result is that for cross-border disputes one more fee arises for each written

pleadings. In comparison to domestic disputes cases an increase of costs must be expected.

A further problem, which may possibly arise, is that the initiating lawyer, as a rule, will revert
to a correspondence lawyer, whom he knows and trusts due to a long-term relationship.
However, the latter will not inevitably be residing at the place of jurisdiction. The consequence
being that the foreign cerrespondence lawyer will have to consult co-counsel at the forum on
his part so that three lawyers may now be involved in the procedure. Given the case, finally,
that the lawyer engaged by the client does himself not entertam any contact with any foreign
lawyers, it is conceivable that he may first engage a colleague at home, who is going to pass on
the case to the foreign colleague. In such an event, even four lawyers may be engaged in the

case, connected with a respective increase of costs.
3.1.2.4 Summary

The interviews and observations made in practice support the assumption that in this area there
are quite obviously problems, which might play a decisive role in the choice of forum.
Additionally, it will be examined if this result is confirmed by the empirical data of the file-

analyzes.
3.2 Recognition and enforcement of foreign judgments

The possibility to have a judgment recognized or enforced in Italy may be an important reason
for the choice of the place of jurisdiction, or for conducting a procedure. One lawyer asked
stated that the question of how complicated a recognition procedure or the enforcement of a

judgment might well be decisive for the ¢hoice of the place of jurisdiction, in a particular case.
\

3.2.1 Legal framework
3.2.1.1 The procedure of enforcement

The enforcement requires the existence of an executory title.”? According to art. 474 c.p.c.

various legal and non-legal documents can be recognized as executory titles, e.g. judgments

79 see James Richardson, Debt Recovery in Europe (London: Blackstone press 1993): 84 et segq.; Alberto
Cristanelli and Hans-Jirgen Zahorka, Beitreibung und Zwangsvollstreckung von Forderungen in
Italien (Sindelfingen: Libertas, 1991): chapter III. ‘
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and orders which by law are expressly granted executory force.80 In order for an Ttalian
judgment to be enforceable, it must be endorsed with the executory formula by the court.
Judgments are directly declared provisionally enforceable by the court on application of the
creditor. After the reform of the civil procedure the general rule is that a first instance
judgment will generally be provisionally enforceable (art. 282 c.p.c.).8!

Under art. 479 et seq. c.p.c., the creditor has to deliver a demand note (precetto) to the debfor
before commencing an enforcement procedure. With the precetto he requires performance
setting a deadline. This note is a required step for the enforcement proced;ue. After delivery of
and the precetto and the enforceable title the enforcement procedure can be commenced within

90 days after expiration of the term set in the precetto.
3.2.1.2 The recognition of foreign titles

Under Italian law recognition and enforcement of a foreign title is achieved by a special
proceeding (procedimento di delibazione).82 Art. 796 c.p.c. provides that the plaintiff has to
obtain the recognition of a foreign judgment by application and suit at the Court of Appeal
(corte d'appello). '

The Court of Appeal reviews whether the foreign judgment meets the requirements of
art. 797 c.p.c.83 After this examination the court recognizes the foreign judgment. In this case
the judgment is enforceable as an Italian judgment.

80 James Richardson, Debt Recovery in Europe (London: Blackstone press 1993): 355.

81 see Virgilio Andrioli, "Sulla Riforma del Processo Civile", Rivista di Diritto Civile 37,2 (1991): 217,
Richard Guy and Hugh Mercer, Commercial Debt in Europe: Recovery and Remedies (London:
Longman 1991): 109 et seq.

82 Giuseppe Campeis and Arrigo De Pauli, La Procedura Civile Internazionale (Padova: Cedam 1991):
Number 114.

In particular, it examines if

- under Italian law, the foreign court had jurisdiction;

- the defendant had adequate opportunity to be heard;

- the judgment is final pursuant to the foreign law;

- the judgment is not in conflict with an Italian decision or anticipated decision in the
same dispute; and

- the judgment is not contrary to Italian public policy.

83 Edoardo Vitta and Franco Mosconi, Corso di diritto internazionale privato e processuale (Torino:
UTET 1994): chapter III number 7.
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Applications under the Brussels Convention are also made to the ‘Court of Appeal (art. 32 of
the Convention) but recognition is provided without any further proceeding and without the

process of delibazione, described above.
3.2.2 Concerning the practice of recognition and enforcement procedures

On the practical realizzgtion of these regulations, the practitionérs questioned described the
Italian appellate courts as working ciuickly and effectively. Concerning the competence, or the
readiness to apply the Brussels Convention, none of the lawyers asked had made bad
experiences with the Italian courts. The recognition of a foreign judgment would need about
one and a half to two months. The speedy dispatch of these procedures indicates that the
lawyers are obviously not offered any opportunity for "Litigotiation”, here. ’

The system of correspondence lawyers (connected with the additional costs for the second
lawyer) has also established itself for recognition and enforcement procedures. In accordance
with the regulations of the Brussels Convention, the recognition and enforcement of a German
judgment, for example, could be applied for by a German lawyer without any problem.
Astonishingly enough, however, this course of action is not customary, in practice. In Italy,
any motion on the recognition or enforcement of a foreign judgment is categorically filed by an

Italian correspondence lawyer.

- This leads one to assume that for the foreigner, who is less experienced in his dealings ﬁm the
Italian administration anyway, the infrastructural problems of the Italian administration present
a special burden and cause him additional difficulties of taking action in Italy. When looking at
the reverse case, however, the same picture emerges: In legal practice, an Italian lawyer, too,
will always call in a German correspendence lawyer for enforcement in Germany. Practitioners
call it "as good as impossible" as an Italian lawye\r to directly engage the services of a German
bailiff for an enforcement, as the distrust of the authorities towards a foreign applicant were
too great.

To be noted, therefore, is that this distrust is not a specific problem of the Italian
administration of justice. At least as far as German-Italian legal relations are concemed and
contrary to the wording and the spirit of the Brussels convention, practice is a long way away
from allowing a foreigner to take legal action in another state. Instead, a system of
correspondence lawyers has established itself. This system may be effective, but it increases the
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costs of procedures across national boundaries, and with this, it relativizes the facilities which

mternational conventions aim for.

Differences in the national legal system and in the application of law may also cause proBlems
and misunderstandings when applying the Brussels Convention: The handling of sanctioning of
noncompliance with time-limits, for example, varies in different legal systems: In German
procedural law, in the event of the defendant's failure to appear, following an application filed
by the plaintiff, the court may take this failure as admission of claim and render a judgment by
default (§ 331 of the German Code of Civil Procedure). The Italian law, by comparison, does
not know of any judgment by default, a failure to comply with the time-limit may only be
sanctioned by bar dates, so that the defaulting party can no longer plead. As a rule, only a loss
of time is cause by the default as a result of an adjournment of the hearing. For procedures
across national boundaries the Italian lawyer is thus confronted with more severe sanctions by

the German courts. In pratice, these differences can sometimes be decisive for a procedure.
3.3 Summary procedure

On evaluating the number of foreign plaintiffs in Italy the possibility of recovering one's claim

by means of a summary procedure must be taken into consideration, too.
3.3.1 Legal framework

A creditor who has does not have an executable title can instead of commencing a law-suit,

order for payment (or delivery) within a summary procedure (procedimento d'ingiunzione).%*

The summary procedure can be utilized when the claim relies on written evidence or if the debt
arises out of certain fees, rights or reimbursements as specified by art. 633 c.p.c. If tl;e
requirements are met, the court draws up a default (or delivery) order (decreto ingiuntivo)
which will be delivered to the debtor without prior hearing.

Having received the order, the debtor may file an opposition or objection in which case, the

procedure reverts into an ordinary civil law suit.

84 see Alberto Cristanelli and Hans-Jiirgen Zahorka, Beitreibung und Zwangsvolistreckung von
Forderungen in Italien (Sindelfingen: Libertas, 1991): chapter 4.; Angela Krages and Nicoletta
“Contardi, "Der Zivilprozef in Italien" in Deutsche Unternehmen in Italien, ed. Henning von Boehmer
(Stuttgart: Schiffer-Poeschel 1993): chapter 3.1.
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If the debtor neither files an opposition nor pays the debt within 20 days, on application of the
creditor the court can pronounce the order as enforceable. In this case the order becomes an

executory title and may be enforced within the ordinary enforcement procedure.

While the summary procedure can be initiated by a foreign creditor, delivery of the decreto
ingiuntivo abroad is explicitely excluded by art. 633 c.p.c. Therefore, the procedure is not
available when a debtor has his place of residence outside Italy.

There is no special summary procedure in Italy for debts to be recovered from abroad, the
respective foreign country’s summary system alone can be applied.

3.3.2 Practical significance

In the literature it is reccommended to foreign creditors that, before commencing litigation, he
should first attempt to enforce his claim by means of a summary procedure.®> This is in
accordance with Italian practice: As long as a claim can be supported, a judicial summary
procedure will be preferred to an immediate action. Consequently, many a claim will not even
appear as lawsuit in the court file registries. Nevertheless, notwithstanding clear evidence the
author observed a debtor filing an opposition against the default summons and thus provoked
an action. As the lawyer of the sueing party was able to tell, the debtor happened t6 be
insolvent. This particular case may serve as a confirmation of the thesis of "Litigotiation": Its
purpose is of delaying payment, or of lowering it by means of an extrajudicial settlement. An
Italian lawyers proverb is hereby topicalized, too, which says that a lean settlemeﬁt is better
than a fat judgment. 86
4 Summary o L

\
An inspection of the legal and practical background of international proceedings in Italy
renders the following picture: .

85 Alberto Cristanelli and Hans-Jiirgen Zahorka, Beitreibung und Zwangsvolistreckung von Forderungen
in Italien (Sindelfingen: Libertas, 1991): 6.

86 Alberto Cristanelli and Hans-Jiirgen Zahorka, Beitreibung und Zwangsvollstreckung von F orderungen
in Italien (Sindelfingen: Libertas, 1991): 31.
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The structure of civil procedure in Italy positively provides the conditions for the phenomenon
of "Litigotiation"” described by Olgiati. The conduct of lawyers, as well as the observations of
procedural practice, reinforce this finding.

But a comparison, too, of the regulations governing procedural law with those practical
particularities which the author was able to observe, and which are a special consequence of
cross-border procedures, lead to the assumption that considerations of tactics, and of the
economy of proceedings, must play a large role, in practice. An inspection of the theoretical
and practical problems involved would indicate that the particularities of law and culture exert

a considerable influence on international procedural practice.

5 Empirical part

The file analysis performed by Olgiati enables us to review the above mentioned conclusions
using international cases which have been tried de facto. The mentioned file analysi§
investigates all civil disputes with foreign parties which have been filed in the zribunale of
Milan in 1988. It includes a total of 189 cases, the most important data of which has been
empirically recorded and. can thereforg be used for statistic calculations.

5.1 Proceedings

Civil proceedings in Italy can, as described above, be composed of many single hearings in
court, thus giving the involved attorneys the possibility of an out-of-court settlement.

As regards the number of court hearings, Olgiati's findings confirm the following observation:

less than 30% of the hearings in the tribunale have been concluded after only one or-two
\

hearings. 33% of all proceedings needed three to five hearings, while the major part (39,5%)

needed more than five hearings.37

The thesis lying close at hand with regard to the description of the legal practice, namely this
multitude of hearings only constituting the framework for an out-of-court settlement (ADR), is
a procedure which has been described by 'Olgiati, as already mentioned, under the keyWord
litigotiation and which has been studied according to the court data. He found that only 34,9%

87 The latter may even be far higher in proportion since, for practical reasons, the research period had to
be limited to a reasonable time frame of four years. An unknown number of cases which were not
concluded within this time period are likely to exist and would influence the data significantly.
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of the proceedings have been concluded with a judgment, whereas 65,1% ended by voluntary
withdrawal of the action or due to absence of the parties. Olgiati valuates these cases as
possible informal settlements which have been concluded between the parties due to out-of-
court hearings, and thus as a confirmation of the principlg of liﬁgoﬁaﬁon.

5.2 Share of consumer claims

’

According to the results of our observation of Italian civil proceedings, one has to assume that
many consumers would be discouraged to file an action in Italy which means that the data
should show the share of private plaintiffs to be significantly small. '

Tab. 1 (Milano): Parties legal status of plaintiffs and defendants

Type/Party Plaintiffs Defend. Total

Priv.Indiv. 67 358% = 48 26.2% 115 31.1%
Small firm 7 3.7% 8 " 4.4% 15 4.1%
Company 95 50.8% 112 61.2% 207 55.9%
Insurance 6 3.2% - 6 3.3% 12 3.2%
Bank 8 4.3% 5 2.7% 13 3.5%
Other 4 2.2% 4 2.2% 8 2.1%
Total 187 100% 183 100% 370 100%

Valid Cases: 370 Missing Value: 8

The table shows that more than half of the mvolved parties are big companies (55 9%) the

group second in size being private parties (31,1%) (which would include consumers)

Olgiati points out that this large number of big companies corresponds“fo the general
assumption that international claims mainly deal with economical (financial?) disputes. The
relatively high share of private plaintiffs is valuated by Olgiati as a surprise in the first place, n
the second place he points out, however, that a large part of these claims are due to traffic
disputes which form about 25% of all disputes. This would generally mean that the§r e;fe
initiated and conducted on behalf and with the support of large insurance companies rather
than by the private individuals themselves. He comes to the conclusion that although a
domination of economically strong parties, like big companies, can be noted, the path to
foreign courts is nevertheless not completely closed for private plamntiffs.

A concrete statement as to how many consumers take recourse to an in-court enforcement of
their claims due to the above mentioned problems is not possible, amongst other because we
do not know how many consumer conflicts do in fact arise in the international arena. A low
number of private plaintiffs could also indicate a lower number of consumer conflicts in the

international arena.
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A clearer picture, however, can be drawn from the observation of cases initiated by German
plaintiffs.

Tab. 2 (Milano): Plaintiff status ./. Plaintiff origin

German Italian ~ other Total
Private N 7 34 27 68
% 304 343 35.5
Business N 16 65 49 130
! 69.6 65.7 64.5 65.7
Total N 23 99 76 198
% 11.6 50.0 38.4 i . 100.0

The table confirms, for the German plaintiffs, Olgiati's results (see, table 1 above): about 30%
of the the German-Italian actions as well have been initiated by private plaintiffs. It seems that
German plaintiffs are not entirely discouraged by the above mentioned problems more than
local or other foreign plaintiffs from filing an action in Milan.

But when one goes further into the matter and analyses the individual cases, the picture
changes completely: five cases of the seven cases involving private plaintiffs are traffic claims
which - due to the mvolvement of imsurance companies - cannot be counted with typical

consumer claims,

A further case concems enforcement of trade rights amongst business i)eople and tﬁerefore can
not be counted as a consumer claim either. This means that only one single case remains in
which a German consumer claimed a title in Milan Regional Court. This result is
astounding primarily due to the fact that the major part of foreign imrties filing claims in Milan

comes from Germany.

-
~ -

Even this case, however, has not been decided by a court judgment: the proceedings lasted one
year (during which three hearings were held), finally the file has been closed due to voluntary
withdrawal of the claim after the plaintiff did not appear. The questioh whether this plaintiff

- simply renounced his claim or was able to achieve an out-of-court settlement, remains open.

It has to be stated though that in 1988 no German consumer was able to commence action and
bring about a judgment in the Milan Regional Court.
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5.3 Facilitations for EU-countries?

Up to the year 1988, ten states had signed the Brussels Convention.38 When examining
international proceedings is has therefore to be expected that the described difficulties will be
compensated by facilitations, at least in the mentioned ten countries in which significant

differences can be noticed.
5.3.1 Share of involved parties from Member States of the Brussels Convention

First of all the question poses itself, of how high the real share of involved parties from

Member States of the Brussels Convention is in the international proceedings.

88 The convention came into force for the six original EEC states (Kingdom Belgium, Federal republic of
German, France, Italy, Luxemburg and Kingdom of the Netherlands) on 1.2.1973; with the
membership convention on 9.10.1978 (O.J. CL 304/1), Denmark, Ireland and the United Kingdom,
with the membership convention on 25.10.1982 (O.J. C L 388/1) Greece joined the Union.
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Tab. 3 (Milano): Country of residence of plaintiffs and of defendants.3°

Plaintiffs Defendants | Al

Country N % N % N %
Austria 2 1.2 3 . 1.8 5 1.5
Belgium 4 24 2 1.2 6 1.8
Bangladesh 1 0.6 0 0 1 0.3
Bahamas 1 0.6 0 0 1 0.3
Switzerland © 4 24 9 5.5 13 3.9
Costa Rica 1 0.6 0 0 1 0.3
Germany 23 13.5 19 11.5 42 12.5
Algeria 0 0 1 0.6 1 0.3
Spain 1 0.6 0 0 1 0.3
Egypt 1 0.6 .0 0 1 0.3
France 14 82 19 11.5 33 9.9
Liechtenstein 2 1.2 2 1.2 4 1.2
Great Britain 5 2.9 3 1.8 8 2.4
Greece 1 0.6 3 1.8 4 1.2
Italy 90 52.9 85 51.5 | 175 52.2
Israel 0 0 1 0.6 1 0.3
Japan 1 0.6 | 2 1.2 3. 0.9
Libya 1 0.6 | 0 0 1 0.3
Norway 0 0 2 1.2 2 0.6
Netherlands 4 2.4 1 0.6 5 1.5
Portugal 0 0 1 0.6 1 0.3
Rumania 1 0.6 0 0 1 0.3
Philippines 0 0 1 0.6 1 0.3
Thailand 0 -0 1 0.6 2 0.6
Finland 2 1.2 0 -0 1 0.3
China 1 0.6 0 0 1 0.3
Tunisia 2 1.2 0 0 2 0.6
Turkey 0 0 1 0.6 1 0.3
USA 7 4.1 7 4.2 14 4.2
Nigeria 1 0.6 0 0 1 0.3
St.Vincent 0 0 1 0.6 1 0.3
Yugoslavia 0 0 1 0.6 1 0.3
Total 170 100 165 100 | 335 10

The table demonstrates that a large‘majority of‘thé mvolved parties comes from European
countries. The share of involved parties from Member States of the Brussels Convention is
remarkably high: if one ignores the share of the local (Italian) parties, one finds that in 98
proceedings foreign residents from other Member States were involved, while in only 62
proceedings the foreign parts came from another country.

89 Figures in this Table which are not subsequently discussed have been provided for informational
purposes only. For such further discussions the figures are too low in light of the incompleteness of the
files sample. .
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These numbers demonstrate the high standard of economic integration within the European

Community, and can be taken as evidence for an intense trade- und legal exchange.

Nevertheless, these numbers do not allow a statement regarding the fact whether this high rate
of claims originates from factual legal facilitations, a fact being of particular importance for

consumer claims.

7’

5.3.2 Comparison to parties from non-Member States

If within the legal area of the Member States of the Brussels Convention legal facilitations exist
which grant advantages to the residents of these states, then a direct comparison of parties
from the ten Member States to other foreign parties should show fundamental differences.

The comparison regarding the result of the proceedings does not reveal any significant
particularity: for the parties from Member States of the Brussels Convention as well as for
parties from other countries, between 30% and 40% of the proceedings are concluded with a
judgment, less than 60% by claim-withdrawal or non-appearance of the plaintiff.

A similar picﬁ:.re follows from the numbers of hearings: the share of proceedings which could
be concluded with less than three hearings lies at 23,5% for Member States, and at 24,5% for
other states. More than five hearings are needed by 44,4% of the Member States of the
Brussels Convention, and 38,7% of the other foreign plaintiffs. '

Also the size of the share of private plaintiffs and the sort of subject of the claim do not deviate

from each other in comparison.

-

~ s

Therefore, in no area particularities of proceedings with parties coming from states which
signed the Brussels Convention can be stated. The current problems in international
proceedings gain the same importance for EU-residents as they do for parties from third

countries.

Feasible facilitations of the legal traffic in the realm of the European Communities can

therefore not be noticed in the empirical data.
5.3.3 Application of treaties and Community law

The above findings lead to the question of the status of international conventions and foreign

law in national courts in general.
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Olgiati comes to the result that from 189 examined files, only 12 files mention foreign or
international law, or international conventions, contracts, legal documents or jurisdiction. All

other cases are handled exclusively by and according to Italian law.

The possibility to question the international jurisdictional competence of the Milan zribunale,
remains unused in practice: in 96,6% of the proceedings, no dispute arose regarding
jurisdiction or venue. Only a very small significance of international agreements for cross-

border legal interactions can be observed.
5.4 Conclusion

The data analysis confirms in its result that the observed practical difficulties of Italian Civil
proceedings have a direct effect on foreign plaintiffs.

This statement holds surpnsmgly also for EU-residents, since the fac:htanons of mtematxonal

agreements do not have any remarkable influence on cross-border 1egal interactions.

Cross-border consumer claims therefore play, according to the present findings, no significant
role within the EU and in Italian courts.

6 Results

The description of the legal and legal-cultural particularities of a national legal system shows
that a EU citizen who wants to file action in another Member State, still has to overcome a
multitude of problems. The facilitations of European Law do not reduce these obstacles, they
are covered in reality by practical problems. The European consumer is_conﬁ'onted - with
regard to access to courts - with the same prob\lems he would have if he would commence
action in a third country. At least for German-Italian legal interactions it can be assumed with
great probability, that most consumers therefore would not resort to a legal enforcement of
their claims.






169

E. The Practice of International Civil Proceedings in Greece

(Maria Tzinopoulou-Gilch)
1. Introduction

Beng a small country n Europe, Greece, since attaining independence at the beginning of the
last century, has been strongly influenced in the legal sphere by the larger countries in Western
and Central Europe.

From 1832 till 1862 numerous German jurists followed King Otto I of Bavaria to Greece.
They brought with them their legal system, its structure as well as its content. The norms and

basic rules have thus been mostly taken from the German law of that time.

On the other hand, the social structure and characteristics of Southern Europe have more
influence where the practical administration of justice is concerned. The legal proceedings
have a number of features in common with those in Italy. The common southern temperament

seems to be the deciding factor here.

2. Civil Proceedings in Greece

2.1. General

The dufation of proceedings in Greek courts can vary considerably. The lawyers have
manifold opportunities to lengthen the time taken for a proceeding by repeatedly applying for
and obtaining adjournments. One can thus prolong a case for many years. The c]iénts put
forth indisposition or having to travel as reasons for getting adjournments. But financial
problems can also necessitate getting adjournments. Since the lawyers are overtaxed and
hence need more time to work on the case, they find it necessary to apply for adjournment.
This problem can often be solved through a higher income for the lawyer, since the lawyer can

then work more intensively with the clients.

Longer delays come about when the lawyers go on strike throughout Greece. The last time it
happened was in 1993, when the strike lasted a whole year. The reason for that was the fiscal
policy of the Government then in power, which wanted to divest the lawyers of benefits.
Because of this, many civil suits became time-barred. -Many parties had no opportunity to get
their claims.
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According to the judges, one reason why the proceedings take so long is the small number of
judges. As a result, too few judges have to handle too many cases.

2.2. The Court Proceedings

2.2.1. Legal Framework

7’

The Greek civil procedure code is a product of continental law, which is based on Roman law.
One can recognise this from the fact that there are three courts of competent jurisdiction for
handling cases of the first instance:

» Justice of the Peace (Ehhoﬁﬁs)

* County Court (Monomeles Protodikeio)

* District Court (Polymeles Protodikeio)
a. The Justice of the Peace (Eirinodikis)

The Justice of the Peace is responsible for small claims. According to Art. 14a of the Greek
Civil Procedure Code (GrCPC) all -cases up to a cash value of 600.000 Drachmas (approx.
ECU 2.000)%° fall under the definition of small claims. R -

According to Art. 14b of the Civil Procedure Code he has also jurisdiction over certain cases

pertaining to rental contracts.
Representation by a lawyer is not compulsory before the Justice of the Peace.
b. County Court (Monomeles Protodikeio) |

This court has jurisdiction over cases with a cash value between 600,000 and 2 million
Drachmas (approx. ECU 2.000 and ECU 6.600)°1. This applies to all suits which do not fall
under the exclusive jurisdiction of the Justice of the Peace under Art. 15 of the GrCPC.

90 In 1993, the civil procedural law was amended and the jurisdiction of the various courts were altered.
The jurisdiction of the Justice of the Peace was raised from a maximum dispute value of 300,000
Drachmas to 600,000 Drachmas.

91 In 1993, the maximum value of the dispute amount involved was raised from one to two million

Drachmas. The value limits had to be changed relatively often due to inflation in Greece.
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According to Art. 16 of the GrCPC the County Court has jurisdiction, independent of the
value of the suit (thus also for sums greater than 2 million Drachmas), over various property
cases, which do not come under the jurisdiction of the Justice of the Peace.

Certain cases pertaining to labour law, family law and estate law, which are specifically
enumerated in Art. 16 of the GrCPC also come under the jurisdiction of the County Court.

One has to be represented by a lawyer in a County Court.
c. District Court (Polyineles Protodikeio)

Aécording to Art. 18 of the GrCPC the District Court has jurisdiction over all cases which do
not come under the jurisdiction of the Justice of the Peace or the County Court. These are
cases where the dispute amount is greater than 2 million Drachmas.

In addition to this, the District Court has jurisdiction over appeals arising in his district from
proceedings before the Justice of the Peace. '

In a District Court representation by a lawyer is compulsory.
d. Venue

According to Art. 22 of the GrCPC thev court has jurisdiction over cases in the district the
defendant has his residence or is domiciled. This applies as far as general jurisdiction is
concerned. A special jurisdiction is applicable to cases arising out of contracts. The decisive
factor in determining the jurisdiction of the courts is the place where the contract was
concluded or where the contract should be fulfilled (place of performance). In property.cases,
the place where the property is situated is decigive for determining the jurisdiction of tﬁé
courts.

If the defendant has no permanent residence in Greece or in any other foreign country, then the
court of that district, where the defendant is currently staying has the jurisdiction. In cases
where the address of the defendant is not known, then the district where the defendant last
resided or, if no place of residence in Greece is available, the place where he was last staying is
the deciding factor.
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2.2.2. Practice of Legal Proceedings
a. The Procedure before the Hearing

Normally a lawyer is responsible for conducting a case before the court.92 After the client has

given the lawyer the power of attorney, the lawyer is authorized to begin the proceedings
before the court.

i

The lawyer draws up a written complaint (Agogi) and files it in the office of the Registrar of
the court of competent jurisdiction within the prescribed framework and time Limit as provided
by law. The office of the Registrar then fixes the date and time of the hearing of the case. The
case is numbered and entered on a list (Pinakio) (Art. 226 § 1 of the GrCPC).

It is then the responsibility of the lawyer to find out the case number and the date of hearing.
He is also responsible for informing the defendant through the bailiff as provided by law. The
defendant should be informed well in time of the case number and the date of hearing. These

jobs are done most often by the juniors working in the lawyer's chamber. 93

The procedure before a court hearing is always a written one. This is prescribed in the rules in
Art. 115 § 1 of the GrCPC.

b. The Proceeding in the Court Room

The law 1478/84 has brought about important changes in the Greek civil procedure code.
These refer firstly to expediting of civil proceedings and secondly to the immediacy of

evidence. -

-

This means that evidence shall be pfoduced by the latest five days before the first heaﬁﬁglé,o
that the other side has enough time to prepare counter arguments. If evidence is not timely
presented, a judgement by default will be delivered (in contumaciam, Erimin).

92 Proceedings before the Justice of the Peace are in practice also conducted by lawyers, even though it is

not required according to Art. 94 § 2 of the GrCPC

93 In Greece one can go through the probationary training period only under supervision of senior

lawyers. In the recent years the number of women undergoing training as lawyers has risen.
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The first hearing is always conducted orally and it is obligatory for both parties to be present
(Art. 115 § 2 and Art. 270 § 1a of the GrCPC). Both parties appear with their respective
lawyers. If the obligation, to be present is not fulfilled, that is, if one of the parties is not
present, there are various rules which can be applied in such a case. The rule which is applied
depends first of all on whether the absent party is the plaintiff or the defendant. If the plaintiff
is absent, the complaint will be dismissed according to Art 272 of the GrCPC. The application
of the provision also depends on the status of the proceedings, that is, on whether it is the first

or a later hearing.

The case is printed in a list, the Pinakio, which is hung on the door of the court-room. Up to
50 cases are entered in this list, which will be taken up for hearing one after the other. Since
the hearings sometimes get over very fast, the lawyers take care to appear at the beginning of
the hearing of cases. Thus a late appearance and a consequent dismissal of the complaint can

be avoided.

Often an application for an adjournment (Anavoli) is made during the first hearing by the
lawyer of one of the parties (most often the defendant). This leads to many impediments arise
m conducting the proceedings, which are meant to slow down the process and which are of

great interest to that party, which is not keen on seeing the proceeding come to an end.%4

At first sight, the hearing seems to be conducted in a chaotic fashion. The lawyers force their
way to the front before the chair of the judge along with their clients, who seem often to be
very timid and reserved. Practically no thorough discussion of the subject matter takes place

here.

-
~ .

The duty of the judge is mainly to e;amine whether the parties and their counsel are present,
then to examine the petition and the evidence presented. Only if there are ambiguities, further
inquiries are made of the parties and witnesses to the facts of the case are heard. The problem
is discussed briefly. If more complicated problems arise, the judge reserves the right to
postpone giving a ruling and to pronounce a judgement only after a thorough examination. In
such cases, he can also call upon his colleagues to help him come to a decision about the

petition (in the County and District Courts). Apart from this, it is also possible to adjourn the

94 Applications for adjournments (Anavoii) are often moved by counsel who are present in the court
room on behalf of the attorney actually handling the case, who remains absent. '
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case and fix a date, when the case could be discussed in a more detailed manner with the
parties.

According to Art. 308 of the GrCPC the final judgement is pronounced by the judge who had
presided over the proceedings (or who had taken part in the proceedings, if there are more
than one judge). This is often at the end of a long drawn-out process of taking evidence. The
~ waiting period up to this point varies depending on the facts of the case and on the court.

In my personal experience, the waiting period for the first date of he:aring is about ten to
twelve months. It takes about two to three years before the proceeding is concluded and a
judgement is pronounced. This can be avoided, if the parties discuss the problem among

themselves before the first date of hearing and try to arrive at a settlement.

The judgement pronounced at the end of the proceeding is left in the Registrar's office. The
parties to the proceeding can get the full text of the judgement from that office.

2.2.3. Lawsuits which are filed in Greece by Foreigners

From a legal point of viéw, Greece seems like a closed society with its rules and norms.
Legally Greece is after all a constituﬁonal part of Europe, whereby the legal fxmdamentals'are
considerably influenced by other European countries. However, that practically no legal
proceedings are conducted in which one of the parties is a foreigner (natural person), seems to

stem from ignorance of this fact.

Probably disputes with foreigners are sorted out through settlement before it can come to
initiating a court proceeding. Because legal proceedjxigs are such protracted affairs, a
settlement is the only possibility to a‘rn've at a quick resolution of the case. For foreigners there
is the additional problem of dealing with the Greek language and characters. The great
distance between Greece and other countries of the European Union is a further obstacle,

where it concerns fast accessibility or being present at the court during the proceeding.

The prerequisite in these cases is the readiness to accept out-of-court settlements. The
possibility of settling the problem fast is, as a rule, the overwhelming factor for deciding in
favour of an out-of-court settlement, thus avoiding the uncertainties of a lawsuit, which can

drag on endlessly and the costs of which are also uncertain.
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This does not apply to foreign legal entities. Foreign firms often give a power of attorney to
Greek lawyers, who then conduct these cases. However even here there is often a lack of

confidence in the way lawsuits are conducted in Greece.

This is certainly a reason why there are very few lawyers in Greece with international contacts,
although, especially in the recent years, the number of lawyers educated abroad has steeply
risen.%5 Even big firms having international experience with constant contact with foreign

countries are hardly represented.

Most of the contacts abroad are through Greeks, who permanently live abroad. Even in the
legal sphere a contact with other countries of the European Union is through them.

2.3 The Role of the Lawyers

The lawyers have a great influence over the course the civil proceedings take. The form and
the contents of the petition or complaint are specially important, since judgements are
delivered based on them.

The lawyers therefore consider contact with one another as an important part of their work.
This helps first of all in constantly improving their own style of working. But even the
exchange of information about laws or their interpretaﬁon in‘sphe’res, which are not their
special field, is important in order to be able to solve problems and discharge their ever

expanding area of work and to present petitions which are well-founded.

Apart from cbntact with one another, cultivating contacts with the judges is of very high
interest to a lawyer. The judge is free and independent and goes only by the contents of the
plaints of the parties in arriving at a decision. %Ie has the freedom to pass every judgemént
according to the law and to justify them based on the law. Therefore the lawyers try to
influence the judges through personal contacts.

2.4. Conclusion

The strong functionalization of the procedure of civil law cases possibly explains the lack of
trust foreigners have in the judicial apparatus in Greece. In addition to this, there is the often

95 Many lawyers have a foreign master's or doctorate degree and have knowledge of several European
languages. '
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endlessly long duration taken for a proceeding and the important and not always quite
transparent role, which the lawyers play in conducting a proceeding. Although the influence
the lawyers have over the judges is certainly more an exception than the rule, the close contact
between the lawyers and the judges contributes to nurturing the distrust one may havé in the
independence of the judiciary. |

3. Peculiarities of Cross-border Proceedings

3.1. Selection of Court of Competent Jurisdiction

In spite of international conventions like the European Convention on Jurisdiction and
Enforcement (Brussels Convention of 1968), the majority of foreign plaintiffs prefer {o file

their cases in their own country.

The Brussels Convention gives the parties the opporthnity (Art. 17 Brussels Convention) to
choose the jurisdiction of a member state of the Brussels Convention by executing a written
agreement. After considering the above described legal fundamentals and procedures in
Greece, foreign plaintiffs would think twice before choosing a court in Greece as the court of
competent jurisdiction for initiating a legal pr_oceedihg (if for nstance the plaintiff is from
Germany and the defendant from Greece). The great distrust against foreign procedural law is
always a deciding factor while choosing a court of competent jurisdiction.

3.1.1. Legal Framework

According to Art. 3 of the GrCPC the Greek Civil Courts have jurisdiction over Greeks as well
as foreigners of all nationalities and citizenships. The only requirement is that a Greek court
has the jurisdiction according to the general rules for handling such cases. According to :Art 3
§ 2 of the GrCPC there is a special rule for diplomats. The Greek courts have jurisdiction over
them only if they appear as plaintiffs and not if they are considered defendants.

Art 3 and Art. 229 of the GrCPC which provide that the place of residence of the defendant
should be the place of litigation is compatible with the rules of the Brussels Convention.

96 After Greece's entry to the Brussels Convention this Article has been replaced by Art. 2, law no.
1329/83.
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One should note here that the legislature in Greece is very active. Greece belongs to those
nations, where the largest number of laws are enacted. However they are hardly followed.
This problem is not only because of the bureaucratic machinery. There the people are
sometimes engaged in the sisyphean job of sorting out things and bringing them up to the latest
standard. A bigger problem is more often the antagonistic attitude of the ordinary citizen
against the state. . |

3.1.2. Practical Problems

As desenbed above, the Greek civil procedure code meets the international requirements for
conducting a lawsuit from the time of filing a complaint to delivering a judgement in a quick,
correct, reliable and transparent manner. " The actual way in which the things run and the
protraction of the court proceedings are due to the mentality of the people of Greece.

This contributes to the fact that, as far as possible, a foreign plaintiﬁ' avoids filing a suit in
Greece. The cost of filing a suit plays no role here, since the court fees and the lawyers' fees in
Greece are lower compared to other countries (also Germany). The scale of fees of the Greek
Bar Council does not specify a fixed lawyer's fee, which can be charged depending on the case.
These can be freely negotiated betweén the lawyer and the client. Only the minimum fees are
fixed by the Bar Council. Falling short of the minimum fees is punishable under the law.

On the other hand it is unthinkable for a Greek, who has no permanent residence abroad, to file
a suit in a foreign country. For him the higher costs abroad are a great problem. Naturally for
Greeks the different legal system as well as the foreign language and the different legal culture
pose a great obstacle. Just as the Greek judicial system is obscure for the foreigner, so_is a
foreign judicial system obscure for th; Greeks.

~ 3.2. The Recognition and Execution of Foreign Judgements in Greece
3.2.1. General

The European Convention on Jurisdiction and Enforcement regulates the feciprocal
recoguition of judgements in the signatory states. Until the entry of Greece into the Brussels
Convention in 1982 (after its entry into the European Community) bilateral agreements with

other countries were valid, for example the Greco-German Agreement of 4 November 1961.
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The recognition of foreign judgements is govemed by Articles 323 and 905 of the GrCPC.
Those cases which are not governed by them are governed by the old bilateral agreements.

3.2.2.‘Lega1 Framework for the Recognition and Execution of Foreign Judgements

According to the Brussels Convention, a judgement of a foreign court is executable in Greece,
if it is final and irrevocable in that country. For this a person should have obtained a final and
executable judgement according to the law prevalent in that country. The judgement should
not violate the good traditions and the public law. This is specified in Art 323 and Art. 905 of
the GrCPC according to the Brussels Convention.

The execution of a foreign judgement in Greece is intimated to the concerned person against
whom the judgement is obtained (the debtor) by the County Court (Monomeles Protodikeio)
situated where the concerned person has his place of residence or is residing at the moment
according to Art. 905 of the GrCPC. If the debtor does not reside in Greece then the Countif
Court of Athens, the capital of Greece, has jurisdiction over the case.

In the proceedings for recognition of the judgement, the plamtlﬁ' appears alone. This spécial

procedure is called "ekousin diadikasia". In such cases, an advocate must always be called in.

The judge examines on the basis of the petition whether the preconditions for recognising the
judgement are met according to Art. 323 and Art. 905 of the GrCPC. Afier a successful

examination and recognition the judge pronounces the foreign judgement as executable.

The execution of the foreign judgement is carried out exactly as the execution of judgements
obtained in Greece (Art. 960 ff. of the GrCPC). L

\

3.2.3. Mode of Recognition and Execution

Since there are no special problems in filing a petition for recognition and handling it, Greek
courts work relatively fast and effectively in the actual implementation of recognition and

execution of foreign judgements.

Petition for recognition of foreign court ju&gements come up often before Greek courts. They

are dealt with every three to four days and there are usually three to four such cases.

A proceeding for recognition lasts about a month from the time such petition is filed before the
court. The costs of the proceedings, which are governed by the fee regulations of the Bar
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Council, are in the minimum range of 24.000 Drachmas (about ECU 80). However, in practice
the fees for lawyers are higher and are in the range of 50.000 Drachmas (about ECU 165) or

more for such a case.
3.2.4. Conclusion

There is no particular problem about recognising ‘foreign court judgements in Greece.
However the execution lof the judgement can be long drawn out and tedious because of the
_numerdus possibilities that exist for effecting delays and getting adjournments. As such it is
not possible to attach the bank account for purposes of execution of the judgement without the

consent of the debtor.

4. Conducting Court Proceedings in Cases of International Legal Assistance involving

Greece

4.1. General

Greece became a signatory to the Hague Convention of 1965 on international legal assistance
in 1983. The Hague Convention govems cross-border petitions for legal assistance in civil
procedural law, that is in matters concerning civil law. Criminal procedural law, that is'in

matters concerning criminal law are not contained in the convention.
4.2. Progress of Lawsuits

In Greece, in procedures pertaining to legal assistance, one has to basically differentiate
between proceedings in which petitions for legal assistance are made by Greece to other

countries and those in which other countries make such requests to Greece. -
\

4.2.1. Proceedings Originating in Greece

The proceeding is conducted by the public prosecutor's office in the County Court of the
region where the concerned person has his residence and which, therefore, is responsible for
the proceedings. In the case of petitions for legal assistance in a foreign country; the public
prosecutor's office turns to the ministry of justice in Athens. A formal procedure is adopted
here, according to which the petition has to be made in three languages (Greek, English and
French). The ministry of justice forwards the petition to the foreign ministry. According to



180 Maria Tzinopoulou-Gilch

Art. 2 of the Hague Convention, the foreign ministry is considered the central authoﬁty which
is responsible for forwarding the petition to other countries.

As per Art. 3 of the Hague Convention, the foreign ministry sends the petition directly to the
central authority of the foreign country. There the petition is scrutinized to see if it complies
with the rules prescribed in the Hague Convention. After scrutinizing and accepting the
petition, the central authority in the foreign country sees to it that, service of the petition is
effected on the appropriate authorities and the concerned persons (Art. 4 and 5 of the Hague

Convention).

According to Art. 8 of the Hague Convention notice can also be served through the consulates
and correspondence with persons abroad can be carried out through them. This is possible if
the foreign state has no objections or if, in the case of the affected persons, it concerns citizens

of the country of origin of the petition.

Legal aésistance proceedings between the Federal Republic of Germany and Greece are not
governed by the Hague Convention (Greek Law 1334/83), but by an old law (1432/38) which
has been in effect since 1989 as an emergency law. At the request of Germany law 1432/38
continues to be in force, as there have been problems between these two states in implementing

the Hague Convention.

According to Art. 1 of the Law 1432/38, in cases of petiﬁons for legal assistance between
Germany and Greece, a petition is forwarded to its consulate by the Greek foreign ministry.
The Greek consulate directly approaches the District Court of the district in which service is to

be effected. The petition must include a translation in German.

If an examination of witnesses abroad is necessary, then one has to differentiate between

witnesses of Greek nationality and other nationalities:

* Greek nationals are directly examined by the appropriate Greek consulate.

* In the case of persons of another nationality, the courts of competent jurisdiction of that
country are asked to carry out the examination. For example, German witnesses in

Germany are examined by the County Court (Amtsgericht).
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4.2.2. Legal Proceedings Originating Abroad

If requests for legal assistance are made in Greece from a foreign country, then the authorities
mentioned above in the previous section are competent to do the needful, but in the reverse
order. The request for legal assistance is made through the foreign central authority or
through the Greek consulates to the Greek foreign ministry. It forwards the inquiry to the
ministry of justice, whick then informs the public prdsecutor‘s office of the County Court of the
region, in which the inqujry is to be carried out.

4.3. The Duration and Costs of the Proceedings

In one year, the Greek ministry of justice handles thousands of cases with international legal
assistance inquiries. Since there are no. statistical surveys of such cases for the whole of
Greece, one can only roughly estimate the total number of such cases. In Thessa.loniki alone,
500 to 600 cases per year are forwarded to the Ministry of Justice by the public prosecutor's
office. These proceedings consume time. Art. 15 of the Hague Convention provides that i
case of non-appearance of the defendant, a minimum time of six months must elapse from the
time the inquiry, namely the official letter, is sent abroad by the central authorities before the
court conducting the inquiry can decide the lawsuit. '

The forwarding of the matter to the foreign ministry in Greece can however take up a longer
period of time. This depends largely on the place of origin of the inquiry. One has to reckon
with about one to two months if the mquiry is from Athens and if it is from other regions in
Greece, it can take up to six months for forwarding the inquiry.

The costs for legal assistance are dependent on the total I;umber of cases and the t);pe and
number of necessary inquiries, that is, which ahd how many written statements should be
drawn up, or whether witnesses should be examined. As a rough estimate a minimum sum of
between 20.000 and 100.000 Drachmas (about ECU 66 to 330) can be taken to be the costs.

4.4. Conclusion

Generally one could say, that proceedings in international legal assistance in fact are governed
clearly by regulations and are also often taken advantage of. But the conducting of such a case
is a very slow process and takes a long time. From the point of view of a normal citizen, it is

desirable that the procedure is simplified and speeded up in order to ensure better legal
security.
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F. A Single Market for Litigants in Europe?

International Cases in German First Instance Courts
(Volkmar Gessner)

1 Project Design

1.1 The Courts

Widespread assumptions describe international cases as being different from domestic cases -
but legal institutions with international civil juriédiction are inexistent. Cross-border claims can
only be brought to domestic courts. In order to get an impression how such claims are handled
domestically German, Italian and US-courts were chosen for a detailed -quantitative and
qualitative analysis.%7 Some of the German results are of intererest for this research report on
civil litigation in the European context. . ‘

In spite of its federal structure Germany has a highly unified court system with three tiers in
civil matters. The lowest level is split into two types of courts of first instance,A namely the
Amisgericht (county court) with (in 1988) jurisdiction over cases of a value up to 5000 DM
and the Landgericht (district court) with jurisdiction exceeding this limit. Apart from the
(limited) jurisdiction in general civil matters the Amtsgericht decides all family matters as court

of first instance.

At the county court civil matters as well as family matters (in a special section) are decided by
a single career judge, at the district court by a bench of three career judges (chamber for civil
matters) or on request of the plaintiff by a commercial chamber (Kammer fiir Handelssazhéﬁ)
which has one career judge and (on request of the parties) two lay judges from the local

business community.

97 Cf. Volkmar Gessner (ed.), Foreign Courts - Civil Litigation in Foreign Legal Cultures, Aldershot
1995: Dartmouth. .
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1.2 The Sample
1.2.1 Selection of files

Since German official statistics do not contain any information about international cases we
had to evaluate court files ourselves. This can be done only by way of a sample because the
total number of civil cases in Germany (West) amounts to more than 3 Million annually. We
decided to evaluate basically all (civil) cases which entered the Landgerichte (district courts) in
Bremen and Hamburg in 1988. To ensure that the cases were terminated by the time we went
into the archives (fall 1992 until summer 1993) we had to go back a couple of years and chose
1988 (after 4 years a civil case is definitely terminated - even nmhing through several appeals;
if exceptionally a case is taken to the Supreme Court, it may take one more year).

Bremen (0,5 Million inhabitants) and Hamburg (1,6 Million inhabitants) are ‘large commercial
cities in northern Germany. Since both have important seaports and are centres of export trade,
international cases will be over-representeci in comparison to the German average. Without a
similar study in other parts of Germany the degree of over-representation (which may be
substantial) cannot be estimated. Since in Bremerhaven (136.000 nhabitants) only family cases
were evaluated the commercial structure is irrelevant for our purposes. Yet our data are biased
for a different reason, namely the existence of a major US-ameﬁcan'army base. A substantial
part of the international family cases in our sample reflects this specific circumstance. By
filtering out these US-american cases (as frequently in the tables shown in this report) the data
should be fairly representative for a middle-sized German town.

The Hamburg sample has a particularity which consists in the existence of one (in 1988)
international chamber, i.e., a chamber (with a panel of three judges) specialized in international
matters.® Unfortunately, this special jurisdiction did not facilitate our search for international
cases as much as we had expected since (1) the court's definition of ."international" was
different from ours , and (2) the "international" jurisdiction is subordinate to the jurisdiction of
other chambers for special subject matters, e.g. to that of the chambers for road traffic cases,
for press cases, for guardianship, for landlord-tenant disputes, for state liability, and, if chosen
by one of the litigants, to the chambers for commercial claims. With the exception of road

98 Cf. Kurt Siehr, Special Courts for Conflicts Cases: A German Experiment, Am.J.Comp.L. 25 (1977)
663-680.
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traffic cases these specializations virtually exclude international cases. We decided therefore
not to go through the files of the chambers for special subject matters and to confine ourselves
to a sample - in addition to the international chamber - of the chambers for commercial claims.

From the Bremen sample we learnt that international road traffic cases have a certain
quantitative relevance and that by not evaluating this special chamber in Hamburg we will have
missed 8 cases. Wherever this could be dome without additional imformation about the

characteristics of these cases the tables were corrected correspondingly.

Summing up this sampling report we evaluated

- in Bremen: all civil cases (decided either by the chambers for civil
matters or commercial chambers) which were initiated in 1988.

- in Hamburg: all cases of the "international chamber” plus all cases of
six commercial chambers which were initiated in 1988.

1.2.2 Selection of international cases

In the archives, our first step was to have a look in the files (7591 in Bremen, 4438 in
Hamburg) in order to find out whether the case was international. Our definition of this term
(one party in the case has its domicile outside Germany) was simple to handle since the first
page of the file always contains information on the addresses of the panies.. International cases

were set aside for evaluation, national cases were set back on the shelfs.
1.2.3 Evaluation of international cases

International cases were evaluated by filling in an evaluation sheet for every single international
file. In order to do this the file had to be read if not completely so in large parts (German civil
| procedure makes sure that all relevant information appears in the file). This evaluation sheet
only complemented the information already collected as a matter of routine for each file by the
court staff and then evaluated by the National Office of Statistics (Statistisches Bundesamt).

. 1.2.4 Coupling of research data with official statistical data

After obtaining the necessary authorizations from the Ministries of Justice in Hamburg and
Bremen and after a difficult search through the data archives in both states (Bremen and
Hamburg have status of federal states), we were - by developing a special computer program
(done by an Indian software firm) - able to couple our research data with the corresponding
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statistical data of each case. In many of the following tables these intelnational data sets are
compared with the data of national cases exclusively taken from the official statistic.

1.2.5 Quality of the sample

Apart from the above mentioned over-representation of international cases in all three courts
we do not see any restrictions for generalizing the data for Germany as a whole. Regional
differences may arise concerning the distribution of specific foreign parties in international
cases (more Italian parties in Munich, more French parties in Cologne) or concerning sector-
specific types of conflict resolution (more arbitration in maritime trade than in the textile
sector) but we did not expect regional differences in procedural aspects. In order to check the
quality of the sample we selected some significant indicators for a comparison between the
sample (Hamburg & Bremen) and the data given for the Federal Republic as a whole. We
found indeed very little differences between the sampie and the totals as regards procedural
aspects of civil cases. Even the comparison of party characteristics shows the good quality of
the sample, the only important exception being the more frequent appearance of incorporated
firms as plaintiffs as well as as defendants in the Hamburg and Bremen courts. This leads to the
mentioned overrepresentation of international cases (which are - as we shall see - mostly

commercial claims) in the sample.

Cases initiated m 1988 do not necessarily ressemble cases initiated in 1995. The parties may
differ in their composition, substantive law has been changed (e.g. the UN Convention on the
International Sale of Goods has meanwhile come into force in Germany) and also procedural
law has been further developed (e.g. the jurisdiction of the Landgerichte begins now with a
value of 10.000 DM instead of 5.000 DM and has been limited in international matterg msofar
as the simple fact of the defendant owning ass\ets in Germany is not any more considered
sufficient for being taken to court). These changes have certainly to be rememberéd when our
data are interpreted. But as regards consumer cases they do not seem to be of crucial
importance. In particular a significant increase of consumer cases is not to be expected for

reasons explained in other parts of this report.
1.2.6 Validity of the data

The sample is very large (more than 12.000 cases) which means that even small quantities in

our tables may have explanatory power.
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As regards the correct data collection our own data went through various checks and seem
now "clean". The statistical data are probably less trustworthy (the court staff does not have
the reputation of taking this task too seriously) but are in general not put into doubt and are
widely used in Germany - and for more important purposes than this research report. '

1.2.7 Presentation of data

This report presents dat;l either in descriptive or in analytical form. A description shows the
quantitative distribution of all characteristics of a variable (e.g. a party to a law suit may be
plaintiff, defendant, plaintiff intervenor or defendant intervenor). By way of statistical analysis
the relationship of two (or more) variables is tested (e.g. the nationality of a party and success
in law suits), the most common form to do this being a cross-tab. If not indicated otherwise the
cross-tabs presented in this reports are significant on the 5% level which means that the chance
of the variables showing differences only by accident is smaller than 5%.

1.2.8 Special evaluation in regard to EC-Countries

In 1988 the six founding members of the EC (Belgium, France, Federal Republic of Germany,
Italy, Netherland's, Luxembourg) and the UK, Ireland, Denmark and Greece had signed the
Brussels Convention which attempts to ease cross-border litigation by unifying jurisdictions,
recognition of foreign judgements and their enforcement procedures. Whether these legal
provisions in real life have lead to simplifying cross-border claims in the Community was never
investigated. Our sample of international cases was a good opportunity to fill this gap.
Wherever this seemed appropriate we selected out of all international cases those cases where
the foreign party was a resident of one of the aforementioned 10 member states where the
Brussels Convention was in force in_1988. By comparing the handling of EC cases wﬁhmm—
EC-cases the relative advantage of EC-citizen in ﬁsing other EC-courts can be assessed.

2 International Civil Proceedings (except family cases)

2.1 Frequency of international cases

The relevance of professional knowledge in Private International Law, Foreign Law and

International Civil Procedure is questioned since so far quantitative approaches are nearly
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absent in these fields of legal science.9® Monographs, textbooks and articles either go straight
into the presentation of the (extremely sophisticated) normative order elaborated for conflicts
of law casés or point in a few words to the increase of international (commercial, family and
tourist). interactions.190 Those who mention globalization procesées assert direct eﬁ’écts on
international case load in national courts!?! - a positién harshly criticised by others who point
to the unsuitability of national courts for intemational cases and the universal preference for
arbitration procedures!92 or even to the unsuitability of Private International Law in general. 103
We will not be able to render sufficient information for answering such basic questions because
Private International Law has a wider area of application than International Civil Procedure.
To a certain and (due to a reform of German Private Intemational Law in 1986) small degree it
also applies in cases between German residents of foreign nationality (e.g. in divorce cases)
and exceptionally even in cases betweeﬁ residents of German nationality.r But in order to
overcome unhelpful speculations as regards the role of national courts in resolving disputes
between parties residing in different countries it may be worthwhile to study the following

results from our file analysis in two district courts.

99 Siehr op.cit.p.664 offers numbers of published cases but every attempt to draw conclusions regarding
the occurrence of international cases in (German) courts from these numbers would obviously be™ -
100 misleading. The publication policy of courts and law reviews is highly selective.

E.g. Council of Europe, The practical guide to the recognition and enforcement of foreign judicial
decisions in civil and commercial law, Strasbourg 1975: Morgan Grampian, p. 3; David McClean,
International Judicial Assistance, Oxford 1992: Clarendon Press, p.1; Haimo Schack, Internationales
Zivilverfahrensrecht, Miinchen 1991: Beck, p.5; Rolf A. Schiitze, Deutsches Internationales
Zivilprozefirecht, Berlin/New York 1985: Walter de Gruyter,p. 12. An exceptionally detailed
description of quantitative aspects in the area of recognition and enforcement of foreign judgments is
to be found in Dieter Martiny, Handbuch des Internationalen Zivilprozefirechts, Vol.III/1, Tiibingen:
Mohr, 1984, p. 34 ss.

101 E.g Murad Ferid, Internationales Privatrecht, 3rd edition, Frankfurt/M. 1986, p.54, who writes about
un unexpected number of international cases in all jurisdictions. Dagmar Coester-Waltjen,
Internationales Beweisrecht, Ebelsbach 1983: Rolf Gremer, p. 2. This author wrongly deduces the
frequency of cases where evidence in foreign countries has to be taken from the frequency of cases
where foreign law has to be applied. Both situations have nothing to do with each other.

102 E.g. Michael D. Medwig, The New Law Merchant: Legal Rhetoric and Commercial Reality, Law and
Policy in International Business 24 (1993), 589-616.

103 Cf René David, The International Unification of Private Law, in International Encyclopedia of

Comparative Law, Vol.II, Ch.5, p.7 ss;, Coester-Waltjen (see note 2) quotes Goodrich (6 Vand.L.Rev.

444, 1953) who maintains conflicts of law being "an entertaining dialectic for law professors”.



189

Tab. 1 Relative share of international cases in the district courts of Bremen and Hamburg _
(1988)

Bremen Hamburg
all cases international all cases (sample)
internatl.
general 3605 ° 45 1,2% 6661 110 1,6%
commercial 833 91 10, 9% 930 - 9% 10,6%
total 4438 136 3,0% 7591 209 2,7%

total Bremen/HambuJ;g 12029 (all cases) 345 (international) 2,8%

Tab.1 shows the proportion of international cases in the caseload of the Bremen and Hamburg
courts. Out of 12029 civil cases we found 345 international cases (2,8%). It seems adequate to
mention that 23 of these international cases concemned the recognition and enforcement of
foreign decisions and other claims within enforcement procedures which 1s, legally and
sociologically seen, a constellation quite different from a normal law suit. The corrected
proportion of international law suits within the total number of law suits in Bremen and
Hamburg would then be 2,6%. o -

Depending on one's expectations this overall proportion may seem high or low but there is no
doubt that the proportion of international cases in the caseload of commercial chambers of the .
Landgerichte Bremen and Hamburg is quite a surprise. Even taking into account that both
cities are export oriented and are the commercial centers of northern Germany, a share of more
than 10% in commercial law suits is striking. This result is a clear refutation of the ;b;)ve
mentioned position of the law merchant literature saying that national courts play no role i the
resolution of international business disputes. The two district courts of Bremen and Hamburg
bad the same international case load like the ICC International Court of Arbitration which
received 333 cases in 1991.104 Of course we cannot tell anything about the proportion of law
suits within the totality of commercial controversies - this proportion may be very low (and
will be analyzed in other parts of our empirical research). But how frequent international
arbitration procedures may be, the number of plamtiffs who decide to go to court in a

commercial cross-border dispute is quite substantial.

104 cf Michael T. Medwig op.cit. p. 597.
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Our data refer only to the situation in 1988 and hence cannot confirm or refute the argument of
an incréasé of international cases in court due to globalization processes in recent years or
decades and we would not dare to speculate about such a tendency. What is certainly more
frequent is the occurrence of cross-border interaction. Whether this results in more frequent
disputes is an open question, because at the same time there can be observed internalization
and rationalization processes which aim at the reduction of the conflict potential. On the other
hand, the courts may have become more attractive due to various national measures like
reform of Private International Law as well as due to international conventions like those

referring to international judicial assistance.

The data show a clear preference of plaintiffs to bring international cases before the
commercial chambers - probably because the cases are more often of a commercial nature than
domestic cases. Global exchanges are -as we know - the domain of businesspeople. In order to
find out whether EC-citizen are more or less often businesspeople thar the rest of the litigating
parties we seperated the two groups in our sample of international cases.

Tab. 2 EC-citizen and other parties in the international caseload of civil chambers in the

district courts of Bremen and Hamburg (1988).

Bremen ‘ " Hamburg
EC-parties/non-EC-parties EC-parties/non-EC-parties
general 16 (23,9%) 28 (44,4%) 40 (43,'5%) 55 (56,7%)
commercial 51 (76,15) 35 (55,6%) 52 (56,5%) 42 (43,3%)

Total 67 (51,5%) 63 (48,5%) -92 (48,7%) 97 (51,3%)

~ .
-~

\

As we learn from Table 2, the EC is an arena for businesspeople: both district courts get

considerably more commercial claims from EC-citizen than from other parts of the world (76% |
as opposed to 55% in Bremen, 56% as opposed to 43% in Hamburg). The data indicate

already what is shown more clearly below that private individuals (e.g. as consumers) play a

marginal role in intra-EC-cases. Non-EC-parties are less commercial than EC-parties.

Of particular nterest is whether international cases are initiated by German or by foreign
parties. Reading legal publications and information material for practitioners and
businesspeople, we find a constant warning against suing abroad. It is said to be difficult to

understand court organizations and procedures in a foreign country and to predict the decision
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of a foreign judge. Other arguments concern the language problem, the duration and costs of a
foreign law suit.105 The German Supreme Court talks about "a natural-interest of a citizen to
sue in his own country where he knows best the state structure and the language and where he
is culturally and socially ‘deeply rooted”.196 It follows from these warnings that all businessmen
who use standard contracts introduce a jurisdiction clause and derogate foreign
jurisdictions. 107 Finally there may be even an explicit’ discrimination against foreign plaintiffs:
on request of the defen;iant they may have to deposit a security for legal costs of the lawsuit
(e.g., in Germany § 110 ZPO). The only aspect m favour of suing abroad seems to be the
easier enforcement of the judgment if the defendant is sued in his/her own country. One would .
therefore expect most international cases to be initiated by domestic parties and only
exceptionally the reverse constellation. But surprisingly enough rather the opposite is true: 209
(65%) out of 320 international cases in Bremen and Hamburg were initiated by foreigners. We
do not yet know whether German parties also mostly sue in the country of the foreign
defendant or whether German courts are particularly attractive to foreign plaintiffs but we can
tell that German partieé are at least not taken to court more often abroad than in Germany.
This is an information inferred from data we got from the international judicial assistance
department of the Bremen district court: in 1988 this department registered 94 incoming
requests for service of brocess. 108 1f one takes into account that these requests concern only in
part iitial summonses it follows that an unknown quantity of less than 94 Brerﬁen residents
‘was sued in a foreign country in 1988.1%° Compared to 88 Bremen residents who were sued in
Bremen during the same year this is an equal or very probably lower number. It is either legally
necessary or for other reasons attractive for foreigners to sue a German resident in Germany

and not m their own country of residence. We will try to explain this later.

-~

105 Cf Alfred Schiitze, Rechtsverfolgung im Ausland, p-24; Gerhard Kegel, Internationales Privatrecht,
Miinchen 1987:Beck,p.684; Heimo Schack, Internationales Zivilverfahrensrecht, Miinchen: Beck,
1991, p. 77; Joachim Quittnat, Das Recht der Auflenhandelskaufvertrage, Heidelberg: Decker, 1988,
p-170. . :

106 BGH 44,46. Similary in BGH 60,85 (90), BGH NJW 81,2642 (2643).

107 Christoph Graf von Bernstorff, Vertragsgestaltung im Auslandsgeschéft, Frankfurt am Main 1991:
Fritz Knapp, p.158.

108 The most frequent requests came from Italy (25), France (14), Belgium (10), USA (9) and Turkey (8).

109 We must admit that this method of ascertaining the number of Bremen residents sued in another
country is not a 100% waterproof. Due to the fact that Germany has objected the "freedom to send
judicial documents, by postal channels, directly to persons abroad" of the Hague Convention of 15
November 1965 the official involvement cannot be avoided for service in Germany. But German
residents while travelling in the common law countries can be served according to informal traditions
of the common law - situations which might be more prominent in textbooks than in legal practice.
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As regards the country of residence of both foreign plaintiffs and foreign defendants, Tab.3 and
Tab.4 give more details.

Tab. 3 Country of residence of foreign plaintiffs in district courts of Bremen and

Hamburg (1988).

Country of residence . number of cases
Italy ’ 27
Netherlands 24
United Kingdom : 22 -
Switzerland 16
France, USA 13
Austria, Belgium 9
Denmark, Luxembourg 8
Spain 7
Sweden 6
Hongkong "5
Turkey 4
Norway 3
Iran, Monaco, Lebanon, Yugoslavia,
Australia 2
Sri Lanka, Cyprus, Egypt, Greece,

Hungary, Honduras, Israel, Ireland,
Island, Japan, Malta, Mexico, Poland,
Puerto Rico, Argentina, Cameroon,
Indonesia, Rumania, Finland, Syria,

China, Tonga, South Africa 1
Total : 209

These frequencies have obviously to be interpreted on the background of trade relations
between Germany and these countries. But therg is also a legal aspect. By the time thes; llaw
suits where initiated (1988) Belgium, Denmark, France, Germany, Greece, Italy, Ireland,
Luxembourg, Netherlands and the United Kingdom had ratified the Convention on Jurisdiction
and the Enforcement of Judgments in Civil and Commercial Matters (Brussels Convention
1968) which requires on the one hand to sue the defendant in the courts of his/her country
(Art.2) but also permits (except in consumer and some other cases) derogation of this
jurisdiction either by a jurisdiction clause (which is the rule in standard contracts) or by an
agreement on the place of performance.!l0 It stipulates in its Articles 31 and 32 that a

110 Cf decision of the European Court of Justice (12/76) of oct. 6, 1976.
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judgment given in a Contracting State shall be enforced in another Contracting State after
submission of an application to the local courts at the place of domicile of the party against
whom enforcement is sought. Notwithstanding this simple enforcement procedure which was
intended to allow plaintiffs to bring their disputes to their national courts, plaintiffs in many
situations have to sue or seem to prefer suing in the defendant's country. 53% of international
cases with foreign plaintiffs were brought in by citizens of countries of the Brussels
Convention. If one adds law suits with plaintiffs from countries which have signed bilateral
agreements on jun'sdiction' and enforcement with Germany (like e.g. Austria, Switzerland,
Norway) more than 70% of the foreign plaintiffs use the German courts and not their national
courts in spite of unproblematic enforcement of their national judgments in Germany. The
facilities offered by the Brussels Convention and other bilateral agreements do not seem to be

attractive for plaintiffs. They prefer to bring the lawsuit where they want to enforce it.

If we consider another result which will be discussed infra, namely that enforcement of foreign '

judgments is extremely rare (only 23 such apblications were found in our two district courts)
there is also from this angle little doubt that residents of Germany are not sued frequently in
other countries (as long as they do not have a subsidiary there).
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Tab.4 Country of residence of foreign defendants in district c&ﬁrts‘ of Bremen and

Hamburg (1988).
country of residence number of cases

Switzerland ‘ 13
France, United Kingdom . 11
Netherlands : 8
Belgium ‘

Austria, Turkey

Spain, Sweden

Denmark, Hongkong, Italy

Cyprus, Finland, USA

Israel, Norway .

Sri Lanka, Ecuador, El Salvador,
Egypt, Greece, Iran, Luxembdurg,
Mozambique, Taiwan, South Korea,
Soviet Union, Thailand, Nigeria, _
South Africa 1

N WS 0oy

Total 111

The data presented in Tab.4 suggest that also German residents seem to prefer suing the
defendants in their home countries even if this conclusion in this case cannot be verified by a
comparison with the number of enforcement applications or reqilesfs for intemat.ionail‘ service
of process (both being unnecessessary if the defendant is sued in his/her country of residence).
If one imagines the number of commercial activities within the European Union our 47 law
suits against defendants from the EEC countries (42% of all German claims against foreign
defendants) are certainly a very small quantity and simply cannot represent the bulk of law suits

between Bremen and Hamburg residents and the rest of the European Union. <
\

Hence it must be concluded that quite contrary to our expectations and to widely spread
~ opinions in legal literature most plaintiffs are either confronted with jurisdiction clauses against
their home jurisdiction or are forced by the domicile principle of their domestic Private
International Law to make their legal claims in foreign courts, or are taking the burden of
going to foreign courts instead of suing at home for other reasons. Among these various
possible reasons the jurisdiction clauses do not play - as one might have expected - the decisive
role. Only 26 (20%) out of 130 foreign plaintiffs from whom we have sufficient information are
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obliged by jurisdiction clauses to bring their contract claims to German courts.!1! On the other
hand it follows from the legal situation that German residents are to a considerably higher
degree, namely 32 (39%) out of 83 plaintiffs residing in Germany, supported by jurisdiction
clauses when they sue foreigners in Germany. 112

As regards our mterest in EC-litigation we learn from the tables that in Hamburg and Bremen
courts 53% of foreign piaintiﬁ’s and 42% of foreign defendants are EC-citizen. Hence, taking
mto account the high level of commercial and other forms of legally relevant interactions
within the EC, we cannot observe impressive litigation activities between EC-citizen. In spite
of attempts of creating something which could be called a "single litigation market", the

borders still matter in the situation of persuing a legal claim.
2.2 Characteristics of parties

Parties to a civil law suit are plaintiff, defendant and third party intervenors. Out of these it is
the plaintiff who deserves most interest since he/she decides to mobilize the law and to make
use of the judicial system in order to resolve disputes. It is the plaintiff who brings law out of
the books and takes it into action. The "access to law"-literature tries to find out about hié/her_
characteristics compared with the entire population in order to look for eventual social barriers
in the use of the legal system. If, e.g., in 1988 44% of those who initiated law suits in the
German Landgerichte were firms and 50% were private persons one concludes that firms are
over-represented and hence haye easier access to judicial enforcement. This conclusion is made
on the (not empirically verified but plausible) background that even if firms do enter more
frequently into legal relationships than private persons, their appearance in court exceeds by far
their share of legally relevant social interactions. This tests is also done for stratiﬁoatory
characteristics of the individual and led to similar results (over-representation of the wealthier
strata as plaintiffs m court). As a consequence legal aid schemes were developed in order to

facilitate the use of law by those (lower class) persons under-represented in court statistics.

Since our knowledge of stratificatory aspects of the world society is limited, it is. much more
difficult to carry out similar comparisons between distributions of variables in international law

111 49 files with foreign plaintiffs did not contain any information about eventual jurisdiction clauses, in
30 cases the foreign plaintiff brought a claim not based on contract. For more detailed information cf.
chapter on international jurisdiction.

112 Again 22 files did not contain relevant information. 7 cases did not concern a contract claim.
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suits and statistical descriptions of the (global) society. First of all, these descriptions are not
available. But the reference can anyway not be made with mankind as a whole but only with
the totality of actors participating in global legal interaction. Hence we have to ask whether the
characteristics of parties we have found in our international law suits mirror what is known or
is assumed about the characteristics of these international actors. As a first approximation

Tab.5 shows the characteristics of plaintiffs in our sample of international cases in civ milatters.

Tab.S Plaintiffs in international cases at the district courts in Bremen and Hamburg
(1988).

EC~ residents non-EC-residents Total

Corporations 80 (51,3%) 76 (49,0%) 156 (50,2%)

Unincorporated firms 52 (33,3%) 27 (17,4%) 79 (25,4%)
Private individual 24  (15,4%) 52 (33,5%) 76 (24,4%)
Total 156 (52,2%) 155 (49,8%) 311 (100%)

The data demonstrate, firstly (row toials), a strong dominance of business actors as plaintiffs in
German courts. More than 75% of plaintiffs are firms, most of them bigger firms, and only
24% are private individuals. Secondly, the role of private individuals- as plaintiffs diminishes
still more if only EC-residents are taken into account: their share in this group of plaintiffs
amounts only to half of the corresponding share among non-EC-residents. This confirms our
interpretation of Table 2 that the EC-market is mainly occupied by businesspeople and creates
barriers for private individuals (e.g. as consumers). As regards smaller (unincorporated) firms it
is interesting to note that their share as plaintiﬁ's\is twice as high in the EC than in the rest of
the group of plaintiffs. ’ |

In order to test the hypothesis that this distribution rather reflects the structure of the social
field of international interaction than the easier access of business to court proceedings we also

counted the defendants' characteristics of our international cases.

‘i\
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Tab.6 Defendants in international cases at the district courts in Bremen and Hamburg
(1988).

EC~residents Non-EC-residents Totals

Corporations 91 (58,3%) 70 (44,0%) 161 (50,06%)
Unincorporated firms 30 (19,2%) 26 (16,4%) 56 (17,8%)
Private individuals 35 (22,4%) 63 (39,6%) 98 (31,1%)

Total 156 (49,5%) 159 (50, 5%) 315 (100 %)

The comparison of the totals in Tab.5 and 6 shows no "access-to justice-discrimination” effect
against private individuals: they appear in only a slightly higher proportion as defendants than
as plaintiffs. Whereas the domestic caseload of courts is characterized by a vast amount of debt
enforcement against private persons (as consumers) this consfe]]ation is rare in a cross-border
context. Consumers do not buy goods or services frequently in other countries and if they do
they have to pay in cash. The EC structures have not changed this overall picture. On the
contrary, private EC-residents appear even more rarely as defendants of (debt enforcement) .
claims than non-EC-residents. These .data are a clear indicator that due to legal uncertainty

private individuals have only a marginal role in the European market.

From a legal point of view there would be no additional burden for private individuals not to
initiate a law suit in Germany. According to German law (§ 114 ZPO) poor parties may claim
legal aid and foreigners have the same right to legal aid as German parties in so far as they are
private individuals. Corporations only get legal aid if a bilateral agreement with their country
of residence (§ 116 ZPO)!13 exists. In our data of international cases legal aid plays a marginal
role. There are only 11 petitions, five of which v:rere rejected. Five foreign plaintiffs and one
foreign defendant successfully claimed legal aid.

Globally seen, the data confirm the hypothesis of the dominance of business actors in the
nternational arena in general: business actors - and among them particularly bigger firms
organized in some form of legal structure - strongly dominate as either party to international
lawsuits. Private actors appear only in every third international law suit. Due to many well
known filter effects these results may not mirror the distribution of characteristics of parties to

113 cf Baumbach/Lauterbach, ZivilprozeBordnung, Anh. nach § 114)
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cross-border disputes in general. Most commercial disputes are resolved out of court by
arbitration and many other forms of autonomous procedures. Hence the data have to be
interpreted as minimum numbers of international commercial disputes. The conclusion that the
social field of international actors mainly consists of business actors and among them of
relative big firms, seems valid on the basis of the German court sample. The question will of

course be taken up in other parts of our research.

In conclusion to this chapter on characteristics of parties in court proceedings we compare in
Tab.7 the sample of international cases with data from national cases taken from the official
court statistics.

Tab.7 Characteristics of parties (plaintiff and defendant) in national cases compared with

international cases at the district courts of Bremen and Hamburg (1988). -

National : International
EC-residents non-EC-residents total

Corporations 17.778 (43,0%) 171 (54,8%) 146 (46,5%) 317 (50,6%

Unincorporated
firms 2.876 (6,9%) 82 (26,3%) 53 (16,9%) 135 (21,¢6%
Private

individuals 20.662 (50,0%) 59 (18,9%) 115 (36,6%) 174 (27,8%

Total 41.254 (100 %) 312 (49,9%) 314 (50,1%) 626 (100 %

Tab.7 shows the different composition of parties in national and intemational court
proceedings and indicates differences in the national and the international social fields of
action. Taking all conflicts (except tlIose family conflicts which go to the family court) together
private individuals are important legal actors nationally but are less important internationally
and even far less important within the EC.

A striking difference can also be noticed as regards the role of unincorporated firms. Contrary
to our expectations which were based on the assumption that they are less active in the
international arena, they are more visible in international than in national court proceedings. A
tentative explanation would be that those small firms who go into the global market have fewer
remedies to resolve their conflicts than bigger firms who use either their power or their

informal networks or their experienced lawyers or arbitrators in order to handle their legal
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controversies or rather prevent such proi;lems by elaborating complex intemationai contracts.
This explanation holds true also for those parties labelled as corporations by the official court
statistics. As far as we can see from the data we collected ourselves these firms, mostly in the
legal form of limited companies, are small or at best middle-sized whereas important firms or
multinationals never appeared in the court files. Firms - be they incorporated or unincorporated
- are visible in the sample of international cases because they dominate the arema of
international legal intera;:tion and they are relatively more visible the less other resources of
conflict prevention and conflict resolution are at hand. These considerations apply in particular
for economic actors within the EC. As our data show the EC is a field of legal activities also
fo; small enterprises but has not supported private indidividuals (e.g. as consumers) in their

cross-border participation in the European market. -
2.3 Characteristics of cases
2.3.1 Subject matters

The subject matters of cases are of interest from a legal as well as from a sociological point of
view. The legal interest lies in the relevance of specific areas of substantive law for
international cases. Sociological curiosity is directed to patterns of cross-border activities
(which may be only partially and selectively reflected in court ﬁies) and to differences which

might be discernible between national and international cases taken to court.

In a first approximation the data iell us that 74% of claims in intemnational cases are based on
contract, 5% on antitrust law, 5% on family!14 and succession law, 4% on tort law and 7% on
other legal areas. It is interesting to note how unimportant torts are in cross-border legal
interactions in spite of so many possible sources (\)f disputes over accidents and environmental
damages.115 This in part explains the underdevelopment of tort rules in Private International

Law. More specific information is contained in Tab.8.

114 Remember that most family cases go to the family court (cf. infra C).

115 The infrequency of traffic accident cases is explained by an agreement between insurance companies
which "internalizes" cross-border into domestic cases - another example of creative lex mercatoria
regulation.
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Tab.8 Subject matters of international cases at the district courts in Bremen and
Hamburg in 1988.

n %
Contract of sale 83 (41,2)
Sea/land transport 51 (25,3)
Contract for work 24 (11,9)
Commission of agents 13 (6,4)
Credit 11 (5,4)
Family affairs 10 (4,9) )
Unfair Competition 10 (4,9)
Road accident 10 (4,9)
Tort 9 (4,4)
Real estate 8 (3,9)
Suretyship 8 (3,9)
Maritime accidents 6 (2,9)
Agency 6 (2,9)
Corporation affairs 5 (2,4)
Insurance 4 (2,0)
Travel business 2 (1,0)
Total 209 (100)

The distribution of subject matters shown in Tab.8 excludes those matters which are only
defined in terms of the legal procédu.re chosen for the dispute: execution of judgment (32
cases), attachment (14 cases), documentary procedure (letters of credit, cheques) (12 cases),
arbitration awards (5 cases). As far as cases of execution of judgments are concerned, all
motions within the execution proceedings are considered. OQut of 32 cases 23 dealt with the
execution of a foreign judgment in Germany (only 11 among them were judgments from
countries which had in 1988 ratified the Brussels Convention on Recognition and Enforcement

~ .
-~

of Foreign Judgments). \

It is interesting to note that there is no statistically significant difference between the types of

cases taken to court by or against EC-citizen and the rest of the cases.116

Unfortunately we cannot compare the subject matters of international cases with those of

national cases since information in the official court statistics (on which we have to rely on in

116 Disregarding statistical tests we could mention some unspectacular differences: there are more contract
for work, commission for agents and unfair competition cases among EC-citizen and less sea/land
transport and credit cases.
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national cases) assembling 80% (!) of cases in an unspecified category "others" is very poor.117
But except for the high number of claims stemming from sea/land transport contracts the
subject matters of our international cases look quite unspectacular and probably close to the
common caseload of a national court in Germany. One looks in vain in our sample of
international law suits for the "complexities of international trade"118 or the peculiarities which
René David claims for international relationships!1°. Nor did we find a single contract ‘wh{iCh
resembles one of those highly sophisticated contracts US American law firms are famous for
producing for cross-border affairs.!?® Our cases are simple from a legal and quite common
from a sociological point of view and none of them mirrors what is called the new quality of
the international economy represented by multinational actors moving enormous quantities of

goods all over the world.

Since we do not want to question the correct description of the characteristics of international
trade by so many authors we draw the conclusion that only a specific (ordinary) type of case is
taken to municipal courts whereas indeed (legally and/or economically) complex controversies
are resolved otherwise. Notwithstanding the picture of legal pattemns of the world society
drawn by national courts being only partial and selective it is certainly complementary to more
spectacular descriptions. Also the international arena knows daily legal problems which are
resolved as a matter of routine by ordinary legal institutions. o o

Among these daily legal problems of the international arena are to a certain degree also
consumer problems - but they play hardly any role in the files analyzed in the district courts of
Bremen and Hamburg.121 In this respect the picture of a normal caseload has clearly to be
qualified. In order to learn more about consumer sale of géods, hotel and travel and insurance
matters were selected out of the total number of subject matters 9. The table shows that <;nly 4

cases in our sample of 320 international law suits can be defined as consumer cases (private

117 In addition, court data collection as regards subject matters proved to be wrong to a considerable
degree: whereas the statistics categorized only 11 of our international cases as dealing with "purchase”,
we put 85 cases in this category.

118 Michael T. Medwig op.cit. p. 598

119 René David op.cit. p.11.

120 Cf. John H. Langbein, Zlvﬂprozeﬁrechtsverglexchung und der Stil komplexer Vertragswerke,
Zeitschrift fiir vergleichende Rechtswissenschaft 86 (1987), 141-157.

121 Insofar our study offers answers to the recent Greenbook of the Commission of the European
Communities (Kom 93,576) where serious concern about cross-border consumer problems is
articulated.
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indidividuals whose claims agamnst firms were based on a purchase of goods contract,a hotel

and travel contract or an insurance contract).

Tab. 9 Sale of goods, hotel and travel and insurance matters within the international

cases at the district courts in Bremen and Hamburg in 1988.

DEFENDANTS
s |

| INCORP. UNINCORP. PRIVATE
{ FIRMS FIRMS INDIVID . Row
! i | | Total
PLAINTIFFS — —==== === —m—— oo mmmmoe e
| 29 | 5 | 6 | 40
Incorp.Firms o 64.4 7 29.4 7 31.6 | 49.4
; 13 11 7o 31
Unincorp.Firms I 28.9 |} 64.7 .} 36.8 | 38.3
' | 3 0 1 6 | 10
Private Indiv. ) 6.7 | 5.9 | 31.6 | 12.3
Column 45 17 ‘ 19 81

Total 55.6 21.0 23.5 100.0

These data confirm again the unvisibility of private actors as consumers in the global legal
arena and indicate that they simply do not participate in cross-border economic activities. They
certainly buy goods while they stay abroad and pay in cash. But these are not valuable goods.

Eventual claims are not taken to court.

We doubt that cross-border consumer cases are more frequent among the international tases n
the Amtsgerichte. On the one hand these courts are with their jurisdiction up to a value of
5000 DM (in 1988) more prone to deal with consumer problems. On the other hand smaller
amounts of claims make the cases so unattractive for lawyers that they will normally refrain
from bringing an international consumer case to a court of petty jurisdiction. A case may also
be brought to an Amzsgericht without being represented by a lawyer - but a private individual

would be extremely courageous to do this in an international matter.

If our international cases did not show a particular high complexity they still could be relatively
more important as regards the value of the claim taken to court.
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2.3.2 Amount of claim

As regards the amount of claim mternational cases can be compared with national cases since
official court statistics offer reliable information (attorney and court fees are calculated on this

basis).122

Tab.10 Amount of claim in national and international cases in district courts of Bremen

and Hamburg (1988)123
Count |
Col Pct !National Internat
' ional Row
' : 1 ' Total
Value - ———==m——— e ———————————————— e
2.00 | 959 ' 6 ' 965
<= 5T ! 8.2 | 1.9 | 8.0
3.00 | 4280 ! 66 | 4346
>5T AND <=10T ' 36.6 1 20.6 | 36.1
4,00 2792 ! 65 2857
>10T AND <=20T ! 23.8 ! 20.3 ' 23.8
5.00 ! 2177 | 72 ! 2249
>20T AND <=50T : 18.6 ! 22.5 A 18.7
6.00 ! 7987 ! 51 } 848
>50T AND <= 100T ! 6.8 ' 15.9 ! 7.0
7.00 ! 704 ! 60 ! 764
>1007 | 6.0 i 18.8 X 6.4
Column 11709 320 12029 .
Total 897.3 2.7 100.0

Tab.10 is highly significant and contains a clear message: in international cases more money is
at stake than in national cases. 45% of national cases but only 22% of international cases deal
with less than 10.000 DM. On the lower end of the columms we find the reverse picture: in

122 If an amount of money is claimed, this amount is taken as amount of claim. If the law suit does not

deal with payment of money an "amount of claim at stake" is calculated by the judge in order to enable
the court clerks and the attorneys to calculate their fees.
123 It may be confusing that the amount of claim in some cases is below 5000 DM which is the threshold
. value of the competence of the district court (in 1988). In these cases the claim has been reduced
during the proceedings.
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only 13% of national cases but in 35% of international cases. claims are higher than
50.000 DM.

If the subject matters of international law suits did not show a particular "global" aspect one |
can at least confirm assumptions as to the relative importance of international legal disputes in
terms of the money involved. For small amounts of money parties to an international dispute
rarely go to court and will rather give up their claim Parties seem to conceive an international

law suit as something difficult and arduous which is initiated only in serious situations.

This barrier to initiate international law suits in minor cases exists also in intra-EC-cases. Given
the harmonization of laws within the EC and the Brussels Convention which attempts to create
a "single litigation market" in Europe one would expect also smaller amounts taken to court.
But quite the contrary is true: the amount of claim of cases taken to court by EC-citizen is on

the average higher than in non-EC-cases.
2.3.3 Relationship between parties

Although legal abstraction allows little insight into the complexities of social relationships and
court files consequently contain hardly any data in this respect, we learnt at least something
about the existence and duration of contractual relations. 74% of our international cases were
based on a contractual relationship which is in view of the above distribution of subject matters
no surprise at all. Most of these contracts (55%) were negotiated for a single purpose, 26%
were based on a standard form elaborated and imposed by one of the parties and 18% were
based on a standard form offered by the respective business associations. In 38% of the cases
we estimated the contractual relationship to be isolated and short term whereas the great
majority of contracts (62%) seemed to be an expression of a relatively (in our definition inore
than a year) long term relationship. A frequent \example for this latter type of cross-border
interaction was the supply of goods from foreign producers whereas the typical one-shot-

contract was the contract for work or service.
2.4 Procedural aspects of international cases

The data presented supra lead to hypotheses which go into opposite directions. On the one

hand the characteristics of parties in international cases differ considerably from national cases,
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on the other hand subject matters seem to be quite similar. The civil procedure!?4 might in
some aspects be more influenced by the first, in other cases by the second variable. It might
also be assumed that most more or less "exotic" inputs‘ into the legal procedure are filtered out
by the fact that foreign parties are necessarily represented by domestic attomeys!2’ leadiﬁg toa
levelling off of all or most differences between national and international cases. The following

data will show that there are indeed many answers to our question.

Apart from a comparison between national and international cases it is of interest to know
more about the handling<of international cases in particular. We'll therefore deal with questions
of German jurisdiction in cases with foreign parties, with questions of judicial assiétance for
service of process and the taking of evidence, and with the problem of the application of

foreign law and international conventions:
2.4.1 International jurisdiction

Germany is generous in granting international jurisdiction: apart from the universally known:
jmisdiétion based on factors like domicile (of the defendant and in exceptional cases of the
plaintiff) or rei sitae it accepts jurisdiction by choice of forum clauses or véluntary appearance
- in the proceedings even if both contesting parties are non-residents. The mere presence of any
assets belonging to a non-resident defendant can also serve as a basis of unlimited jurisdiction
in personam (§ 23 ZPO)!26 - a much criticised "exorbitant jurisdiction” which nevertheless
seems to be of practical importance (except within the area of the Brussels Convention which
in its Art.5 excludes assets jurisdiction ).127 |

This generosity in granting jurisdiction is clearly visible in our data. Out of a total‘ of 337
international cases German jurisdiction was denied to only 3 foreign plaintiffs (residents of
Cameroon, Netherlands and Switzerland) and 2\German plaintiffs (suing defendants from the
Netherlands and Belgium).In four of these five cases jurisdiction clauses in favor of German
jurisdiction were not accepted or the foreign defendant claimed successfully the recognition of

124 For a general introduction to German Civil Procedure written in English cf. John Langbein, The
German Advantage in Civil Procedure, The Univ. of Chicago L.R. 52 (1985) 823-866; John Ratliff,
Civil Procedure in Germany, Civil Justice Quaterly, 257-267.

125 According to § 78 Zivilprozeiordnung parties need a local attorney to represent them in district courts.

126 Only recently (i.e. after the time our cases were decided) the German Federal Supreme Court
introduced a "minimum contact" doctrine in the interpretation of § 23 ZPO (BGH NJW 1991,3092).

127 Dieter Martiny, Recognition and Enforcement of Foreign Money Judgments in the Federal Republic of
Germany, Am.J.Comp.L. 35 (1987),721-759 (739) gives more details about restrictions of assets
jurisdiction in various bilateral conventions. - '

-
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jurisdiction clauses in favor of his home jurisdiction. A dismissal rate of 1,4% on jurisdiction
problems seems to be very low indeed. It is low also if one takes into consideration that in 29
cases defendants (21 of them residents of different European countries) tried to question

Jurisdiction based on jurisdiction clauses appears\muph more rarely in our data than expected.
58 such clauses seem to be a low number. Related to 236 disputes based on contracts,
jurisdiction clauses appeared only in 25% of the cases.128 As mentioned before, this surprising
result certainly gives a wrong picture of international contracts in the whole (where jurisdiction
clauses are said to be the rule) but it might be valid in direction for those (few and less
complex) contracts being taken to court. These low numbers indicate that parties using courts
for dispute settlement are mostly unexperienced actors in the international arena: experienced
businessmen use to have jurisdiction clauses in their contracts (which in no way means that

they litigate if a dispute arises).

Our 58 jurisdiction clauses were found i contracts involving parties from France and
Switzerland (8 cases), U.K. (6), Belgium, Netherlands (5), Denmark, Italy, Luxembourg,
Sweden (3),Austria, Cyprus, Honkong, USA (2) and -Spain, Greece, Monaco, Indonesia,

Cameroon and Nigeria (1).

In general our international files did not confirm those opinions in the legal literature (mostly of
common law provenance) which emphasize the importance of choice of forum, recommend
- "forum shopping" and elaborate arguments for attacking jurisdiction. The issue of the correct
choice of jurisdiction was raised only in 8% of the cases and if so, the judges dealt with it quite
shortly. This might be a peculiarity for Germany (or continehtal law in general) where in sharp
contrast to the US-American forum non conveniens doctrine and the reasonableness doc;ﬁrlle,
there is hardly any discretion left to the court in accepting or rejecting its jurisdiction.12® This
conflict-avoiding function of codified law is impressively iltustrated by Tab. 11.

128 As mentioned supra, within the area of the Brussels Convention the agreement on a place of -
performance may be used as an alternative to jurisdiction clauses. The quantitative occurrence of these
129 clauses cannot be ascertained in our data.

Heimo Schack, Die Versagung der deutschen internationalen Zusténdigkeit wegen forum non
conveniens und lis alibi pendens, RabelsZ 58 (1994),40-58.
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Tab.11 Controversy on questions of jurisdiction by forum selection clauses in
international cases at the district courts of Bremen and Hamburg (1988).

Count |Existence of
Col Pct |[forum select clause

| Row
} no | vyes | Total
Jurisdict.dispute); 146 41} 187
no I 95.4) 70.7, 88.6
i 71 17| 24

yes | 4.6 29,37 11.4
Column 153 - 58 211

Total 72.5 27.5 100.0

The data in Tab. 11 are interpreted in the following way: if the contract contains a forum
selection clause the defendant tries in nearly every third case to challenge the chosen
jurisdiction. If no such clause has been contracted jurisdiction is clearly defined by the German
Code of Civil Procedure so that only every 20th defendant raises legal arguments againsf the

forum.
2.4.2 Service of process

In order to better understand our research data on the modes and success of service of process
in the observed international cases a short introduction into this very special and complicated

legal field130 seems necessary where each country has its own law and practice.

In many common law jurisdictions ‘the responsibility for service rests in principle with the
plaintiff or his/her attorney who leave a copy of the document with the person to be served.
There are a number of exceptions, so that in England a county court summons will normally be
served by an officer of the court sending it by post; m the United States federal courts,
summonses in civil actions may be served out of state by an United States Marshal. What is the
exception in common law countries is the rule in civil law countries. Originating summonses
will be served by an officer of the court who either has to deliver the document in person or by
using a formal delivery provided by the Postal Service. The formal civil law tradition requires

130 For more detailed information cf David McClean op.cit. p. 6-55.
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international service to be initiated by specified officials and (because service of process is
considered an act of State, an expression of sovereignty) the strict observation of all formalities
in the state of destination. The mode of communication originally required by this doctrine is
the diplomatic or consular channel but this has been considered inadequate since the beginning
of this century. A number of international (bilateral or multilateral) conventions tried to ease
international service procedures, the most recent one being the Convention on the Service
Abroad of Judicial and Extrajudicial Documents in le or -Commercial Matters (The Hague
Service Convention 1965). According to this Convention each contract-ing state designates a
Central Authority which undertakes to receive requests for service coming from competent
authorities or judicial officers in other contracting states and arranges to have the documents

served by a method prescribed by its internal law.

The Hague Service Convention 1965 was in force at tlie time when the observed international
cases were initiated (1988) between Germany and 24 other cdntracting states. Direct
communication between German courts and foreign Central Authorities facilitates service of
original summons whereas subsequent service of documents during the proceedings in
Germany are facilitated through the nomination of a representative authorized by the non-
resident party (§ 174 para 2 ZPO). Service of process of parties resident in other cou_ntriés is
effectuated either on the basis of bilateral conventions or by :craditional diplomatic or consular

channels.

Intemmational service of process had to be expected in those 121 cases of our sample (320
cases) where the defendant was not resident in Germany - but only 79 files contained the
corresponding information. It has to be assumed that 42" defendants had authorized a_local
representative already beforehand ;n order to ‘avoid costs of service abroad or for other
reasons. The modes used for service in those 79 files without local representative are listed in
Tab.12.
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Tab.12 Modes for international service of process in civil actions of German residents

against non-residents (79 cases in district courts of Bremen and Hainburg in 1988).

Hague Convention 1965 48 60%
diplomatic channels 17 22%
others 14 18%
Total 79 100%

Py

We were interested to know more about the efficiency of these various modes of service of
process but the files did not contain sufficient mformation. All ’We could find out
unambiguously (and this seems already to be an important result) is that 10 attempts (8%) of
international service of process remained unsuccessful - mostly not, as one might expect, n
remote but in European countries. In 7 of these 10 cases the service was eventually effected by

public notice (dffentliche Zustellung).

In order to learn more about the practical experiences in general we interviewed a clark
(Rechtspfleger) in the international legal assistance department of the Hamburg district court.
This is what she told us:

The service of process centralized in her department for the district court concerns not only
original summons but also judgments and all other kinds of judicial decisions but rarely
summons of witnesses. In 1988 349 such requests were sent out to foreign authorities; the
number remaining quite stable over the past 10 years. Whereas a complete failure is rather the
exception, the experience as to the duration of service of process vaﬁes from country to
country. Within three months documents are normally served in Austria, Switzerland and the
Netherlands. Three to six months are needed for service in Denmark, France, Great‘Bgitgin,
Portugal, Sweden, Norway, Poland ;nd Hungary. Service takes normally more than six months
(quite often more than twelve months) in Brazil, Argentina, India, Libya and Spain. The
- frequently addressed Central Authority of this last country is particularly slow and cooperates
only with assistance of local attoreys who seem to use everything from personal relations to
bribes in order to accelerate service. The German Ministry of Justice recommends in this
particular case to proceed without delivery of the document according to German internal law
(offentliche Zustellung, § 203 ZPO) if a period of nine months has elapsed without the request
being successful. Service in Turkey is also slow but reliable. In Italy problems result from the
fact that the Central Authority refuses to certify service of process.
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In view of these experiences with international service of prbcess (confirmed by the
corresponding department in the district court of Bremen) it is quite understandable that
plaintiffs prefer to avoid the problems with judicial assistance by suing in the country of
residence of the defendant. Our data show clearly that proceedings with foreign defendants
(who have to be served abroad) take considerably longer than the opposite constellation where
a foreign plaintiff sues.a defendant resident in Germany: the mean duration of a proceeding
with service abroad amounts to 284 days whereas the mean duration without service abroad is
190 days.

The advantage of getting the lawsuit started quicker may in many situations be the decisive

argument in favour suing abroad (where the defendant lives) and less so the easier enforcement
of the judgment. ‘

2.4.3 Summary collection proceedings

German civil procedure offers a judicial debt collection (Mahnverj‘ahren, §§ 688 ss.ZPO)
which only leads to a normal lawsuit if the debtor rejects the claim within a stipulated period.
Whereas in national lawsuits in Bremen and Hamburg a previous judicial debt collection
attempt was quite frequent (30%), this procedure was found rarely in international cases
(10%). Although this simple form .of debt collection is also accessible for non-residents (§ 689
para 2 ZPO), it can only be used against debtors if they afe residents of the European
Community, Norway or Israel. 131 In addition, one must take into account that this procedure is
unknown in most foreign legal orders and that the claims in international cases are relatively

high (in which case the judicial debt collection is much less used equally in domestic disputes).

-

2.4.4 Single judge or chamber ‘ R

~

®
\

The civil chambers in German district courts are constituted of three professional judges, the
commercial chambers of one professional and two lay judges. In both chambers the case may
be decided by a single professional judge, in civil matters if there are no particular legal or
factual problems or questions of legal policy involved\‘ (§ 348 ZPO), in commercial matters the
only requisite being that both parties agree (§ 349 ZPO). According to a recent étudy about the

131 This follows from international conventions,in particular the Brussels Convention, cf. § 688 para. 3
ZPO with § 34 AVAVG (Gesetz zur Ausfihrung zwischenstaatlicher Anerkennungs- und
Vollstreckungsvertrage in Zivil- und Handelssachen).
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selection of cases for single judge decision making132, some district courts never opt for the
single judge and some do so in 80% of the cases which means that the statutory provision of
reserving complex and important cases for the bench is in practice a poor guide-line. The
criteria in ﬁvom of the bench (better quality of the decision) compete with the critéria in
favour of the single judge‘ (speed and lower costs of decision making). The interviewed
attorneys generally did not have a strong feeling for or against one or the other type of
proceedings. ’ | |

As regards internatidnal case-s the arguments in favour of the bench seem to prevail slightly.
Whereas in  82% of the national civil cases the district courts of Bremen and Hamburg took
the matters to the bench, they did so in 93% of the international cases. One explanation is that
international cases are more important as regardé the amount of the claim (cfsupra). Within
our sample of intemaﬁonal cases the decision to proceed either on the bench or with a single
judge is made clearly on the basis of this criteria: The mean value of proceedings before the
single judge is 22.000 DM, before the bench it is 157.000 DM.133

Another explanation seems to be fhat judges conceive international matters as being more
complex. In international as in domestic commercial matters (i.e. in the chamber for
commercial matters) the single (professional) judge decided nearly all cases which could’ be
interpreted as a lack of factual complexity of intemational law sgits because lay judges (who
are necessarily businessmen) could help understanding the economic aspects of cases. Both
observations (preference for the bench in civil matters, preference for the single judge in
commercial matters) seem to contradict each other but the most plausible explanation is
business experience of the judges. Judges in commercial chambers are selected for this purpose
whereas judges in civil chambers are not - and therefore need and seek support from other
colleagues. , -

2.4.5 Hearings \
German civil procedure is oral insofar as judgments and (with exceptions) other decisions are

based on oral pleadings in a hearing where attorneys and possibly the litigants themselves are

present. The oral elements have been increased by a recent reform of procedural law but in

132 Hubert Rottleuthner, Ellen Bohm, Daniel Gasterstidt, Rechtstatsdchliche Untersuchung zum Einsatz
des Einzelrichters, Kdin 1992: Bundesanzeiger. '

133 The corresponding values within domestic cases (in Bremen and Hamburg, 1988) are 30.000 and
46.000 DM. This smalier difference has led Rottleuthner and his team not to attribate decisive
importance to the amount of claim in the selection of the single judge/bench. Cf.
Rottleuthner/Béhm/Gasterstédt op.cit. p.98.
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practice written pleadings still dominate. The intention of law reform was to concentrate
everything (including the taking of evidence) in one hearing only in order to accelerate the
decision making and to create a better ambience for compromise and settlement. “This has been
successful to a certain degree but as we shall see in Tab.13, quite a number of procéedings
need two or more hearings. Since the number of heaﬁngs seems to be an indicator for legal

and/or factual difficulties, the table compares national and international proceedings.

s

Tab.13 Number of hearings in national and international cases in the district courts of

Bremen and Hamburg (1988) i
‘Col Pct |National Internat

i ional Row

Hearings N ) ! Total
1.00 i 5554 / 133 ' 5687

One ' 74.5 ' 67.5 ' 74.3
2.00 1 1455 ] 39 P 1494

TwWO ' 19.5 + 19.8 ! 19.5
3.00 ; 449 | 25 ' 474

Three and more ! 6.0 | 12.7 - 6.2
Column 7458 197 . 7655

Total 97.4 2.6 100.0

In domestic cases three quarters of the proceedings only have one hearing, whereas three and
more hearings are needed in only 6% of the cases. In interational cases, a clear tendency
toward more hearings can be observed - the difference not being spectacular but visible. We
conclude from these data that international cases cause some more problems which mean
additional effort for both judges and attommeys. The problems have to do with the
communication between domestic and foreign attomeys and to a certain degree also with the
taking of evidence which is more frequent i international than in national cases (25%
compared to 21 %). On the other hand, the taking of evidence besides being more frequent
does not cause particular trouble: only in two of the 320 international cases of our sample the

evidence had to be taken in a foreign country (one in the Netherlands, one in Cameroon).134

134 The taking of evidence abroad has been facilitated by the Hague Evidence Convention 1970 which
according to David McClean, op.cit.p. 86, has proved to be one of the most successful of the Hague
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Our hypothesis that intra-EC-litigation might show some significant differences in the direction
* of reducing difficulties in civil litigation was again falsified. In cases between EC-citizen even
slightly more hearings were necessary than in all other international cases (16 cases against 13

cases with more than three hearings).

2.4.6 Duration of proceedings

The greater number of hearings indicate a longer duration of international proceedings. In
order to test the duration we excluded from the data temporary injunctions, attachments,
documentary proceedings and proceedings about recognition as well as enforcement of foreign

money judgments because these do not represent the ordinary law suit.

conventions - but this success relates more to the number of ratifications than to the actual use.
Similarly, legal literature overestimates the problems as well as the frequency of taking evidence
abroad, cf. Dagmar Coester-Waltjen op.cit. '
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Tab.14 Duration of national and international ordinary law suits in the district courts of
Bremen and Hamburg (1988).

Count ]
Col Pct !National Internat
: ional Row
! H ' Total
DURATION @ ————mm e
y b 3126 ) 61 I 3187
<= 3MTS Vo 31.2 ! 25.5 . 31.1
I 2943 ! 56 | 2999 ’
>3MTS <=6MTS H 29.4 i 23.4 ' 29.2
' 1734 ! 39 ' 1773
>6MTS <=9MTS i 17.3 ! 16.3 i 17.3
L7777 28 ' 805
>9MTS <=1YR ! 7.8 1 11.7 ! 7.8
X 1154 ' 42 ' 1196
>1YR AND <=2YRS | 11.5 H 17.6 ' 11.7
: 228 | 12 P 240
>2YRS AND <=3YRS | 2,3 ! 5.0 ' 2.3
" 55 | 1 | 56
> 3YRS | .5 | .4 H - .5
Column 10017 239 10256
Total 97.7 2.3 100.0

Tab.14 shows a significant longer duration of international ordinary proceedings - independent
of the fact whether they have been initiated by EC-citizen or not. 78% of the national cz;ses but
only 65% of the international cases are concluded within 9 months, 14 % of the national cases
but 23% of the international cases take more than a year. The mean duration of a national
proceeding amounts to 201 days whereas the mean duration of intemationai proceedings is 253
days. This difference is in part a consequence of those problems which cause more hearings,
but it may also be influenced by problems in the service of process. Tixese problems occur if the
defendant 1"esides~in a foreign country and has to be served either through diplomatic channels
or with the judicial assistance of Central Authorities. We have described supra how long that
may take. Tab.Fehler! Textmarke nicht definiert. now clearly demonstrates the slowing

down of proceedings by the delays of service of process abroad.
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Tab.15 Duration of international proceedings in relation to domestic or foreign service

of process in district courts of Bremen and Hamburg (1988)

Count |
Col Pct LINTERNAT.PROC.
idomest foreign Row

'serv |serv | Total

DURATION bt
L 104 16 120
<=3MTS 143,27 20.37 37.5
i 581 15 73
>3MTS <=6MTS 24,17 19.0, 22.8

; 320 8! 40
>EMTS <=89MTS |

| 15} 14} 29
>OMTS <=1YR ' 6.2, 17.7, 9.1

! 32! 26! 58
' 13.3! 32.9! 18.1
Column 241 79 320
Total 75.3  24.7 100.0

>1YR

Whereas 67% of international proceedings with domestic service of process (i.e. the defendant
is a resident of Germany or has nominated an authorized representative) take less tham 6
months, this is the case only in 39% of the proceedings with foreign service of process. On the
other end of the columns we find the reverse picture: the first group of cases takes longer than
1 year only in 13%, but the second group in 33% of the proceedings. The decisive problem
which causes enormous delays is clearly the service of process abroad. | T
The (statistically highly significant) table shows a certain but not very accentuated advantage of
intra-EC-service of process as compared to extra-EC-service. This is of course the least one
could expect from legal assistance conventions that service of process in Europe is a little bit
more effective than in the rest of the world. The only limited effect on the duration of the
proceedings must rather be interpreted a being disappointing.
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2.4.7 Role of foreign law or unified law in international proceedings

Whereas courts all over the world apply their own procedural law they may not in the same
way apply their own substantive law. This last point is subject either to autonomous rules of
Private International Law which refer entire legal cases or parts thereof to domestic law or to
foreign law or the question is decided by the parties if a contract contains a choice of law
clause. Recent international conventions!3$ stipulate a clear preference for the designation of
the applicable law by the parties in order to avoid problems arising out of divergences between
the conflict of law rules of national legal systems and in order to free attorneys and judges from
the burden of studying and understanding specialized literature in the highly sophisticated
disciplines of Private International Law. Germany having signed the EC-Convention also gives
preference to choice of law in contractual obligations (Art.27 EGBGB).

Private International Law is further replaced in certain legal areas by unified law, e.g. by the
UN Convention on the International Sale of Goods (1980) and by quite a number of
conventions on the umification of transport law, patent and copyright law, maritime law and
family law. As regards the European Community there are additional efforts of legal unification
by way of directives. A

In order to collect data on the law applied in international

cases we distinguished first between pleadings and judgments, then looked within this material
for the legal basis of argumentation (distinguishing between German law, foreign law and
unified law) and finally tried to find out whether this legal basis is called for by choice of law
(in a contract) or by Private International Law rules. "

135 E.g. the Hague Convention on the Law applicable to International Sale of Goods (1955) and the more
recent Hague Convention on the Law applicable to Contracts for the International Sale of Goods
(1985). Similarly Art.3 of the EC-Convention on the Law applicable to Contractual Obligations
(1980). '
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Tab.16 Law applied in international cases in district courts of Bremen and Hamburg
(1988).

Pleadings
German Law 248 79%
Foreign Law 44 14%
Unified Law 21 7%
Total ’ 313 100%

Judgments
German Law 98 86%
Foreign Law 8 7%
Unified Law 8. 7%

Total 114 100%

Nearly 80% of the pleadings in international cases did not mention foreign or unified law
and/or argued in favour of the application of German law. More mteresting for our purposes
were those 44 pleadings where the application of foreign law was requested. But even in these
cases foreign law was in general mentioned vaguely without indications of statutes and/or case
law - only 4 pleadings pointed to specific foreign rules and 6 pleadings to foreign judgments

(two of them were decisions of the European Court of Justice). .

Those pleadings which made the existence of a conflict of laws explicit (86 files contained such
an argument) were mostly based on a choice of law clause (70) whereas only 16 deduced the
application of (German or foreign) law from German Private International Law. In relative
figures the application of law in our sample of 320 international cases was accordin;g to.the
pleadings based in 22% on a choice of law clause and in 5% solely on the statutory rules of
Private International Law. The large majority of the pleadings either pointed to the application
of unified law (7%) or simply did not mention a possible conflict of laws (66%). In theory the
court in view of foreign elements in the pleadings must ex officio raise the question that foreign
law might govern the controversy but in practice the judges take the silence in regard to this
question as a tacit or conclusive choice of law and apply German law without further
discussion. In some files this understanding was made explicit by a short statement in the

summary of the oral hearing.
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As regards judgments, German law played an even greater role 'since 86% of the decisions
were based on it whereas the remaining 14% were equally distributed among foreign law and
unified law. Again we observed an amazing lack of specification: only two judgments
mentioﬁed the wording of foreign statutory rules and two other judgments referred to foreign
case law (one case being decided by the European Cdurt of Justice). There were no attempts
of interpretation or discussion of these foreign rules or cases. Foreign legal literature does not
seem to be read at all in'German district courts.

Tab.17 Foreign law applied in international cases in the district courts of Bremen and
Hamburg (1988).

Pleadings Judgments
Great Britain, Italy 6 Austria 3
Switzerland 5 Italy ' 2
Netherlands 4 Spain, Singapore
France, USA, Cyprus 3 South Africa 1

Sri Lanka, Austria,

South Africa 2
Argentina, Denmark, Spain,
Japan, Finland, Sweden,
Singapore 1

Tab.17 gives more details about foreign law in German proceedings. The first observation is
that judges are much more cautious or hesitant in applying foreign law than attorneys in their
pleadings. Secondly, in spite of EC—harmonization and approximation of laws, the law of EC-
countries is not more often applied in German courts than other countries' law. A third remark
is very speculative: it seems that judges being educated in a civil law tradition are more ready
to apply codified law than common Iaw with its much more difficult access to legal knowie&ge
and different methods of reasoning. If this last observation holds true (our data basis is
unfortunately very small) legal cultural elements appear as decisive variables in the handling of

international cases.

As regards unified law, the main source used in international cases is the Convention on the
Intemnational Carriage of Goods by Road (CMR) followed by EC rules. At a time (1988) when
the UNCITRAL Sales of Goods Convention was not yet in force in Germany its predecessor,
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the Uniform Law on International Sales, played a modest role in pleadings but no role at all in
the judgments of our sample.136

Similar to universal practice, a German court‘ may reject the application of foreign law for
reasons of public policy (ordre public). German legal IﬁErauue recommends a restrictive
practice in order to tolerate foreign legal cultures and foreign values as far as possible the limits
of acceptance being only ti1e fundamental rights of the German constitution. Our cases show
clearly this liberal attitude: the two pleadings requesting rejection of foreign law (of the

Netherlands and of Sweden) remained unsuccessful in the final decisions.
2.4.8 Hamburg special court section for international cases

German experts in Private International Law and Comparative Law use to complain about the
incompetence of judges in dealing with international cases.!37 Ome of the proposals for
improving the situation was to create special court sections for the decision of international
cases defined as matters where the application of Private International Law , Unified Law or‘
International Procedural Law have to be considered.!38 Although there are no legal obstacles
at least for large courts to organize their work load accordingly (through court regulations in
which for every case the competent judge or chamber has to be fixed beforehand) there has
been created in Germany (in 1971) only one special “intemationai" section, namely the 5th
chamber in the Hamburg district court (which has been extended to three chambers
recently).139 Our data may help to evaluate its actual practice.140

136 Only few countries had ratified this Convention.

137 Memorandum on the improvement of the German civil practice in international matters, RabelsZ 35
(1971) 323-331; Murad Ferid, Auslandsrechtsfille in der deutschen Rechtspraxis, in Festschrift Oskar
Mohring, Miinchen 1973, 1-11 and in: Tugrul Ansay, Volkmar Gessner, Gastarbeiter in Gesellschaft
und Recht, Miinchen 1974,144-158.

138 Deutscher Rat fiir Internationales Privatrecht, Denkschrift zur Verbesserung der deutschen -

Zivilrechtssprechung in internationalen Sachen vom 27.4.1982, RabelsZ 46 (1982) 743-745.

In order not to neglect eventual recent developments which might have occurred we inquired in all

Ministries of Justice in other German Ldinder about their dealing with international matters and their

steps to concentrate international cases in special sections. All answers were negative: international

matters are part of the normal tasks of judges in all branches of the administration of justice. As
regards Hamburg, also the family courts have assigned international matters to specific judges.

140 Evaluations have already been published by the (then) presiding judge of the international chamber:
Gerhard Luther, Kollisions- und Fremdrechtsanwendung in der Gerichtspraxis, RabelsZ 37 (1973)
660-681, and by Kurt Siehr, op.cit. Both reports are outdated due to change of jurisdiction in 1977:
divorce cases then 90% of the case load of the international chamber have now to be brought to the
family courts.

139
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The Hamburg international chamber is competent for cases, first, where one party is not
German or is a company nof domiciled in Germany, and second, where foreign or international
unified law may apply. This second element leads to-a broader definition of "international
cases" than the one we used for our file analysis. Nevertheless we used our access to the data
of the official statistics to run a few cross-tabs and means with all cases (538) which were
initiated in 1988 in the 5th chamber of the Hamburg district court. The results can be
summarized as follows: the amount of claims is higher in the international than in all other
chambers of the court (57.000 DM vs. 42.000 DM) whereas the number of judgments and
settlements is lower (more interim injunctions, attachments efc.). The assumption of the former
presiding judge of the chamber that in comparison to domestic cases international proceedings
take three times more time and energy 14! is not confirmed: the mean duration of cases of this
chamber is 221 days (in all other chambers it is 202 days), the mean number of hearings
without taking of evidence is 1,4 (all other proceedings 1,3), the mean number of hearings with
taking of evidencé is 1,3 (all other proceedings 1,2). These mean valﬁes may of course seem
unfair to judges who suffer from the burden of some very time and energy consuming cases
where foreign law has to be studied and language problems with parties and witnesses have to
be resolved. But over all céses the ac}ditional burden is only 10%. |

The remaining tests are carried out with international cases accdrdiﬁg to our own definition.
Our main interest lies in comparing the handling of international cases in the special chamber
and in ordinary chambers in order to learn about the effectiveness of specialization in

international judicial decision making.

First we calculated the mean duration of an international case in the special chamber and in
other (ordinary) chambers: the special chamber peeds 220 days, the ordinary chambers\nééd
208 days. This result runs against our expectations since one might reasonably expect
specialized judges to gather experience and routine and therefore handle international matters
more quickly than ordinary judges. The only way of explanation then seems to assume a more
thorough proceeding by way of extensive legal research in foreign law, taking of evidence
abroad, writing of judgments or preparing settlements.

141 Gerhard Luther op.cit.p.672. See also Siehr, op.cit.p.677: "Conflicts cases anyhow require more time
and effort than normal domestic ones (1.5 times more in divorce suits and 3 times more in all other
cases)". ‘ ’
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The data are not clearly supporting this assumption. The special chamber does not carry out
more oral hearings (even less) and does not take more evidence although beth cases in our 320
international proceedings with the taking of evidence abroad proceed from the special |
chamber; the special chamber does not show significant differences as regards the frequency of
judgments and settlements. But these may not be the best indicators for thorough disposition
of complicated international matters. More meaningful are data about the consideration,
discussion and eventually {he application of foreign or unified law. We find on the one hand
twice as many pleadings requesting the application of foreign law: 18 out. of 79 valid cases
(23%) in the special chamber and 26 out of 213 cases (12%) in other chambers, on the other
hand the reverse picture in pleadings based on unified law: one out of 79 valid cases ( 1%) in
the special chamber and 20 out of 213 cases (nearly 10%) in the other chambers. The logic
behind the weaker role of unified law in the special chamber seems to be that there is much
more unified law in commercial than in other matters, the most frequently mentioned unified
law being the CMR. These commercial disputes rather go to the comercial chambers than to

the special chamber for international matters.

Tab.18 Role of foreign and unified law in pleadings before the Hamburg international
chamber and before ordinary chambers in district courts of Bremen and Hamburg
(1988).

Special Chamb. Ordin. Chamb.
pleadings based on : yeé 18 23% 26 12%
foreign law no 61 77% 187 88%
Total 79 100% 213 100%
pleadings based on yes 1 1% 20 9% .
~unified law no 78  99% 193 918 =~ °
Total 79 100% 213 100%

This hypothesis is - although on a very low quantitative level - clearly confirmed by an analysis
of judgments: whereas 5 out of 31 judgments of the special chamber are based on foreign law
(16%) this is only the case in 4 out of 70 judgments in ordinary chambers (6%). A similar

tendency is found as regards unified law.
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Tab.19 Role of foreign law and unified law in judgments of the Hamburg international
chamber and of ordinary chambers of the district courts of Bremen and Hamburg

(1988) -
Special Chamb. "Ordinary Chamb.

judgments based on yes 5 16% : 4 6%

foreign law no - 26 84% 66 94%
‘ Total 31 100% 70 100%

judgments based on yes 3 10% . 4 6%
unified law no 28 90% 66 94%
Total 31 100% 70 100%

This special data analysis on the role of the Hamburg international chamber thus leads us to the
following conclusions. In nearly 80%, international cases are handled as if they were domestié
cases. But the remaining 20% are dealt with more thofough]y than in the ordinary chambers,
taking fdreign law more seriously, encouraging attorneys not to grasp the first opportunity of a
choice of (German) law and even - in very exceptional cases - to take evidence in a foreign
country. The additional effort of judges is nonethele_ss not too impressive: In international

matters they only had to write 8 judgments based on foreign or unified law in 1988.
2.5 Outcome of proceedings

Our data allow us to analyse the outcome of international proceedings according to the types
* of formal decision as well as to the characteristics of winners and losers. As regards the
enforcement there are no particularities in comparison to domestic proceedings. Therefore we
only deal in the last section of this chapter with enforcement of foreign decisions in Germa:nyi

A

2.5.1 Types of formal decisions

The specific structures of international proceedings lead to final decisions which are different

from domestic cases.
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Tab.20 Types of formal decisions in international compared to national proceedings in

the district courts of Bremen and Hamburg (1988).

Count | ,
Col Pct |National Internat =
! icnal Row
i { i Total
’ 3042 ' 73 1 3115
Judgment i 26.0 | 22.8 | 25.9
I 2060 43 | 2103
Settlement ¢17.6 ) 13.4 1 17.5
Judgment in . 2304 | 61 | 2365
default i 19.7 7 19.1 1 19.7
: i 528 | 26 | 554
Injunction/attac | 4.5 | 8.1 | 4.6
hment of assets ------————=-——-——rrmr
; 1503 ' 60 | 1563
Withdrawal of o 12.8 1 18.8 | 13.0
claim e et LT e
42272 57 1 2329
Other P 19:4 ) 17.8 1 19.4
Column 11709 320 12029
Total 97.3 2.7 100.0

The main differences between national and international cases were found in the relative
frequency of judgments, settlements and injunctions. Due to the complications which may arise
in an international proceeding it ‘is no surprise that _fudgments are less frequent. But
unexpectedly also settlements are quite visibly more rare. Possibly all potential ways of
conciliation between the parties have already been exhausted before an international law suit
has been initiated. Instead of concluding an agreement one party seems to prefer a withdrawal
of the claim: the very high number of this item (nearly one fifth of the claims) indicates
misunderstandings, confusion and certainly poor communication between parties - a sign of
legal cultural distance.

This cultural distance seems also to persist within the EC-countries. It was really a suprise to
discover significantly more judgments in default and withdrawals in law-suits among EC-

citizen than in other international cases.
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It is tempting to create hypotheses as to possible influences of tlixe. plaintiff (resident or non-
resident) on these different outcomes of proceedings. In particular one expects more default
judgments against foreign defendants and more withdrawals of foreign plaintiffs. Although
Tab.21 shows significant differences between law suits initiated by foreign plaintiffs and suits
initiated by German plaintiffs, these hypotheses are only partly confirmed.

Tab.21 Types of formal decisions in international cases initiated by foreign and by
" German plaintiffs in the district courts of Bremen and Hamburg (1988).

Count ! Plaintiff
Col Pct | A
Foreign German
5 : ! Total
i 49 H 24 ' 73
Judgment , 23.4 7 21.6 .} 22.8
' 29 p 14 | 43
Settlement ! 13.9 v 12.6 J 13.4
; 42 | 19 | 61
Default Judgment ; 20.1 { 17.1 | 19.1
, ! 8 | 18 I 26
Injunction/attach, 3.8 | 16.2 | 8.1
ment of assets @ ———mm—m———mmm—mr
Vo 41 19 | 60
Withdrawal ' 19,6 ! 17.1 ¢+ 18.8
l 40 | 17 57
Others ) 19.1 ¢+ 15.3 | -17.8
Column 209 M1 320
Total 65.3 34.7 100.0

The most visible differences shown m Tab.21 are those between the low number of
injunctions/attachments of foreign plaintiffs and the corresponding high number of German
residents who get this court decision. This decision is relatively easy to obtain (even without
safeguarding the defendant's right to be heard) and can be enforced immediately within the
jurisdiction of the court. In cities with a seaport (like Bremen and Hamburg) this pfocedure is

used frequently against foreign shipowners. Consequently the predominance of German
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residents in this type of procedure is no su:pnse 142 1t is also no surprise but follows from the
legal situation that injunctions and attachment of assets are significantly more often obtained by
German plaintiffs against non-EC-citizen than against EC-citizen. The European Court of
Justice has ruled in the Denilauler/Couchet Fréres casel®® that the Brussels Convention
requires the defendant to be heard before an injunctioﬁ-or an attachment is decided by the
court. This requirement makes these legal remedies less attractive in case EC-citizen are

involved.

Unexpected and difficult to explain is that foreigners obtain more default judgments in their
favour than German residents - the picture of the foreigner who for reasons of lack of time and
money or because of difficulties to find a local attorney does not appear in court is not
confirmed by the data. More in conformity with our expectations is the result that foreign
plaintiffs - probably due to unsufficient knowledge of German law and legal procedure - more
often withdraw their claims than German residents, the only surprise being that this does not

occur more often.
2.5.2 Winners and losers

Winners and losers of a German civil proceeding are defined clearly according to who has to
bear the judicial and extrajudicial costs. Since official court statistics contain reliable data about
the judicial cost decision concluding the proceeding it is unproblematic to attribute to each
party his/her relative success.

The normal picture is that plamtiffs win their cases more often than defendants: they normally
check their risks carefully before commencing a law suit. Since international law smts create
additional problems and risks, it is te be expected that plaintiffs bring only promising claims to
court. They should therefore win even more <\>ﬁen than plaintiffs of domestic cases. This
hypothesis is clearly confirmed in Tab.22.

142 At the time when the attachment petitions of our sample were pending (1988) German residents had a
privilege in § 917 para.2 ZPO: the danger of unenforceability did not have to be proved if a judgment
would have to be enforced in a foreign country. This privilege might explain in part the predominance
of German residents in the attachment procedures. The European Court of Justice has recently
declared this provision void, European Court of Justice 10 Feb.1994 - Case C-398/92, Mund v. Hatrex,

-NJW 1994,1271.
143 Decision 125/79 of 21 May 1980.
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Tab.22 Cost decisions in national and international cases in the district courts of Bremen

and Hamburg (1988).
Count |

Col Pct |National Internat’
: ional Row
Costs imposed on | ! i Total
. bo01797 45 | 1842
Plaintiff totally, 21.6 | 19.6 | 21.6

, ‘ ! 535 | 7 542 ’

Plaint.predomin. | 6.4 | 3.0 ! 6.4
! 979 | 23 | 1002
Plaint/Defend eq.; 11.8 | 10.0 | 11.7
| 971 | 21 | 992
Defend.predomin. | 11.7 | 9.1 | 11.6
V4023 134 | 4157
Defendant totally) 48.4 | 58.3 | 48.7
Column 8305 230 8535
Total 97.3 2.7 100.0

The message of tab.22 is that plaintiffs of international cases-win three times more often than
defendants of international cases. In addition it would be interesting to know whether this
success in international law suits must be attributed predominantly to German plamnﬂ"s suing
defendants residing in a foreign country, or rather to foreign plaintiffs suing German residents.
The first alternative is supported by the fact that German-residents have everything in their
favour: acquaintance with the legal system, contacts with local attomeys, api)licatic;nlof
German procedural and (mostly) substantive law efc. The second alternative again relies on the
filter effect of foreseeable difficulties: foreigners bring only claims to a German court if they
are certain to have a sufficient legal basis and all necessary evidence. The data discussed in
Tab.21 did not necessarily support this alternative since more foreigners than German residents
had to withdraw their claims during the proceedings.
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Tab.23 Cost decisions in relation to the place of residence of the plaintiff in all cases in
the district courts of Bremen and Hamburg (1988). '

Count !Place of residence
Col Pct !of Plaintiff
iGermany all other Row

Cost imposed on | ' . Total
) 1813 | 29 | 1842

Plaintiff totally, 21.6 | 18.8 | 21.6
| 537 | 5 | 542

Plaint.predomin. | 6.4 | 3.2 | 6.4
i 989 ! 13 | 1002
Plaint/Defend.eqg.; 11.8 | 8.4 | 11.7
; 979 | 13 992

Defend.predomin. | 11.7 | 8.4 | 11.6
I 4063 94 | 4157

Defendant totally| 48.5 | 61.0 | 48.7
Column 8381 154 8535

Total 98.2 1.8 100.0

Tab.23 tells us that plaintiffs who are not resident in Germany are significantly more successful
in German courts than German residents normally in (international or domestic) law suits. They
win totally or at least predominantly in 70% of the cases! If the mentioned filter effect must be
discarded as a possible interpretatidn, an explanation must be sought in the subject matters of
the foreign actions. As we have mentioned already in anot.l;er context and as will be shartly
treated in the next section with some more details, there are 18 requests for enforcement of
foreign judgments among the suits initiated by foreigners. These requests are obviously
atypical law suits which normally lead to a quick positive decision. In our sample all such
requests were successful and hence led to the imposition of costs to the defendant (the German
debtor). If we eliminate these requests for enforcement of foreign judgments from our sample
the apparent advantage of foreign plajntiﬁs disappears. In a normal international law suit they
‘have about the same chance of winning as German residents - but this is already more than one

might reasonably have expected.
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We have also tested the hypothesis that within the group of foreign plaintiffs EC-résidents are
more successful than non-EC-residents. They could be more knowledgeable about
neighbouring legal systems and cultures or better supported by their legal infrastructure. The
data show indeed a slight tendeﬁcy in favour of such an hypothesis'but did not survive a test of
statistical significance. We can therefore not confirm sucil an assumtion.

2.5.3 Enforcement of foreign judgments

Our sample of 320 international cases of the district courts of Bremen and Hamburg contains
18 requests for enforcement of foreign judgments. They were mostly based on the Brussels
Convention. In addition 5 requests were based on a bilateral agreement with Austria and one
on a similar one with Norway.l“4 Not a single request came from a non-European country,
especially none from the USA. Twice as many requests for enforcement of foreign judgments
are brought to the municipal courts (Amrsgerichte)!4S, in particular judgmenfs on support

claims in favor of children bom out of wedlock.

The low numbers of requests for enforcement of foreign judgments at the district courts!46 are
certainly surprising since these courts have according to Art.32 of the Brussels Convention to
be addressed in order to obtain the exequarur. We take these data as another indicator for our
assumption that German residents (without foreign subsidiaries) are rarely taken to court not

only in foreign countries in general but also in other countries of the European Union.

We leamnt from a survey carried out by an European Community "Judicial Cooperation

Working Group" and evaluated by its UK counterpart!47 that the low numbers of requests for

-

144 Ag regards the legal situation cf. Dieter Martiny, Recognition and Enforcement of Foreign Money

Judgments in the Federal Republic of Germany, Am.J.Comp.L. 35 (1987) 721-759.

145 Cf Dieter Martiny, Handbuch des Internationalen Zivilverfahrensrechts III/1, Tiibingen: Mohr, 1984,
p.36. The data given in this book only cover the period until 1981 because official statistics
unfortunately abandoned later special reference to this item.

146 Our data are confirmed by the numbers given by Martiny.

147 Questionnaire on the Application of the Hague Convention of 1965 on Service Abroad and the
Brussels Convention of 1968 on Jurisdiction and Enforcement of Judgments - Synthsis of Replies by
Member States, Lord Chancellor's Department, London.
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enforcement of foreign judgments observed in Bremen and Hamburg are no German exception.
The report which seems to have been written in 1992 gives the following data:

Netherlands: 590 judgments in 1989.

Italy: perhaps 100 per year (in five years there were 128 in Milan and 18 in
Salerno).

Pl

France: there have been 279 in Paris in the last four years.
Ireland: 75 since 1988 (nearly all from the UK).

UK (England and Wales): 283 since 1987.

3 Conclusions

In 1988 when our sample of civil cases at the district courts of Bremen and Hamburg was filed
the Brussels Convention was in force in Germany for 15 years, the Hague Service Convention
for 9 years, the Hague Evidence Convention also for 9 years. In addition many bi-lateral
conventions for many years tried to facilitate international litigation bétween citizens in

Germany and in other European countries.

Our data show that these conventions so far have not been able to create something like a
“single litigation market" in Europe. We have tested a number of possible hypotheses about
. access to courts, type of cases, 'amougt of claim, duration and outcome of procedure, and
recognition and enforcement of foreign judgments, but did not find significant differences
between "European cases" (which involve citizen of the European Community) and “Non-
European cases” (between German residents and parties with residence outside the Eé). Only
the service of process is slightly more efficient in i’iurope than in the rest of the world. The fact
that in a comparison between EC- and non-EC-residents as parties to a law-suit the former are
far more visible as businesspeople than as private individuals was iterpreted as a result of the
marginal position which the EC-structures (including legal institutions and‘in particular courts)
offer to private citizen. The data show only four international consumer cases in the district
courts of Bremen and Hamburg. It follows that consumers either are not economic actors in
the European market or refrain from persuing their claims. Both alternatives can be related to

legal uncertainty.
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State courts may or may not be considered by lawyers as accessible and effective institutions
for the resolution of cross-border claims. But as regards the European Community state courts
do not offer any special advantage for European residents - not for business actors who use the
courts and less so for private actors (mainly consumers) who even do not use them If cross-
border legal interactions suffer in general from legal uncertainty the same is true for legal

interactions across European borders.

s
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III. Macro-Economic Analysis of the Cost of Judicial Barriers in the
Single Market

0. English Summary
0.1. Topic and ‘Content

That legal uncertainty (or judicial barriers) impede(s) economic g;owth and stability in
an economy is a central hypothesis in development economics as well as in the
political economy of transformation in Eastern European reform countries. On the
contrary, this aspect has hardly been recognised in the research on European
integration. It has not been considered in the planning of the Eurdpean union that
economic integratioﬁ induces an increase in legal uncertainty respecting transborder
transactions that can destroy or at least reduce the expected positive effects of an

internal market programme and also of a European economic and monetary union.

The target of this study has been to work out the macroeconomic costs or effects-of
this legal uncertainty in the internal market. The study comes to the conclusion that

legal uncertainty produces substantial costs for the European economy.

One can distinguish quélitative and quantitative methods. We here concentrate on
qualitative analyses as this study has been a kind of pilot study with only a range of
time of 6 months. We prove that negative macreeconomic effects of a European
internal market programme “arise unless the legal uncertainty mentioned is erased ‘or
diminished. vThere are several theoretical areas and methods that can be used and
combined to show this. The main theoretical areas we have concentrated on are: the
,Jjhew institutional economics, trade and competition theory, the ,new* growth
theory, option theory and the time inconsisteny theory of optimal economic policy.
These approaches are explained in chapter 3 and - in more detail - in chapter 7 of the
report (Part 2). By using these approaches to work out the economic effects of legal
uncertainty one gets a table of different effects that in sum produce the

macroeconomic effect asked for. This table is to be found in chapter 2. The single
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effects themselves are explained in chapter 3. Chapter 4 includes the results of some
* thorough mvestigations in the light of the theoretical areas mentioned above.

We have refrained from doing quantitative analysis in the sense of numerical
estimations because of the lack of data. In chapter 5 we present some approaches and
emphasise necessary preconditions and the difficulties arising when trying to do
quantitative estimations of the effects or costs qualitatively derived. In chapter 6, we
nevertheless develop some scenarios regarding static transaction costs caused by legal
uncertainty. There we come to the conclusion that static costs of legal uncertainty

alone may well be at a two-digit billion ECU level.

The term legal uncertainty (hindrances or constraints) is here used in a very wide
sense. It also includes situations of legal instability and legal refusal as well as legal
nonknowlegde. The term macroeconomic costs is here interpreted as losses in
aggregate income or growth. As a reference scenario we refer to the expected gains
of an internal market as pointed out in the so-called Cecchini-Report. The growth
hopes expressed there can be interpreted as the expected gains of an Internal market
when there is total legal certainty. The macroeconomic costs investigated here can be

understood as the growth g;lins lost because of not-total legal certainty.

0.2. Table of economic effects of legal hindrances’

The following flow diagramme shows the different effects of legal ‘uncertainty
(hindrances, constraints) inducing macroeconomic costs. The encircled numbers
above the effects pomt at the following descriptiods (in chapter 3).and the background
theories denoted in the box below the diagramme. The single effects are explamed in
chapter 3. The background theories are also presented in chapter 3 and in more detail
m chapter 7.
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We can distinguish direct and indirect costs for the consumers. Effect @ denotes
direct costs whereas @ to @ describe indirect costs for the consumers. The indirect
costs are the more important costs. They are initiated by induced circular flow effects. |
These indirect effects can be separated into static and dynamic costs. (2) to (o)
symbolise static costs whereas to@ characterise dynamic costs. The dynamic
costs are the mpst relevant costs though they are very difficult to determine

empirically.

(Static costs denote a once and for all decrease in the level of economic welfare.
Dynamic costs delineate a decline in the permanent, potential growth rate of the

economy.)
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0.3. Significant Effects
The following descriptions refer to the most significant effects denoted by encircled
numbers in figure 1.

0.3.1 Some static costs of legal uncertainty

Traditional effect

Legal uncertainty leads to higher transaction costs. Examples for transaction costs
induced by legal uncertainty respecting transborder transactions are:

- costs of information gathering

costs of legal disputes

costs of setting incentives in order to implement legal claims

- other transaction costs

Even/ expected transaction c;)sts let some consumers shy away from buyng abroz{cl
The reason is that, when regarding ‘the higher tra.nsactioﬁ costs, foreign goods have
lower utility for the potential buyers even at the same or even a lower market pricé for
those goods compared with home goods. The same is valid for producers. The risk of
having to use higher transaction costs to get payment for delivered goods reduces the
profit or incentive from selling abroad. Therefore the rate of return for transborder
transactions may fall short ofthe respective rate of return for home goods. This means
transborder transactions then will not be\ carried out, or prices will be increased for
foreign goods to compensate for the risk mentioned above. This again means that
aggregate demand for these goods tends to go down. Macroeconomically aggregate

mcome will decrease.

If this legal uncertainty in transborder transactions is effective in several or all
countries, legal uncertamty will induce a general price increase. Foreign goods then
have a lower utility for the consumers. Hence more home and fewer foreign goods

will be demanded. Therefore international trade will decrease. This is not only
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substantiated by lower demand. Also aggregate supply will decrease because of the

higher risk of transborder transactions mentioned above.
Additional effects

Legal uncertainty not only leads to many consumers’ and producers’ shying away
from transborder transactions. Legal uncertainty can also affect waiting. Waiting is a
rational strategy when imperfect information hinders the ability to decide of the agents
and if simultaneously additional useful information can be expected to arise or/and
legal uncertainty can be expected to be reduced (e.g., through legal harmonisation).
Thereby legal uncertainty reduces international trade and leads to losses in aggregate

income.

Moreover, legal uncenainty in the sense of legal mstability correlates with low
credibility of politics or politicians. Low credibility, however, creates suboptimal
aggregate economic results. This has been shown theoretically and practically in many
studies over the past decade, in particular in monetary policy. Here low credibility of
monetary politics has inflation-increasing effects. Higher inflation, however, hurts the
function of the market price mechanism insofar as relative market prices lose part of
their information content respecting scarcity relations for consumers and producers.
Hence higher information or transaction costs arise. This particularly affects
producers in their investment decisions, but also consumers are effected indirectly

thereby.

-

Finally another static effect.is emphasised here that refers to a concentration ‘proce‘ss
that is produbed by transborder legal ux\lcertainty. As transborder legal uncertainty is
relatively more important for small enterprises than for big ones, small enterprises
tend to be outcompeted by big enterprises. Insofar a concentration process towards
bigger companies is likely because of legal uncertainty. As concentration tends to go
along with higher prices and worse product quality, negative macroeconomic effects

can also be derived.
0.3.2 Some dynamic macroeconomic costs of legal uncertainty

Enduring growth effects of legal uncertainty are much more significant than purely

static effects. In the last few years a modemn macroeconomic theory has been
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developed that seems to be able to prove such enduring growth effects. In chapter 7
of the report (of Part 2) as well as in chapters 6 and 7 of the Appendix volume this
theory is described. Here we just point out the main arguments.

Lower investment (derived above as a consequence of legal uncertainty) can lead to a
lower growth rate if investments are essential for the growth engine of an economy.
In modern macroeconomics technical progress usually is regarded as the main growth
engine. If investment fosters technical progress, it also enhances the growth rate of
the economy. One main argument in this context is that investment (defined as capital
accumulation) incorporates accumulation of knowledge. Another empirically proved
argument is that lower aggregate income (e.g. caused by legal uncertainty) leads to
lower investment in infrastructure and hence decreases technical progress and hence
the growth rate. .

We have argued above that legal uncertainty tends to induce lower international trade.
A decrease in international trade, however, may reduce economic growth because it
reduces the fusion of capital stocks and hence lowers positive external effects. F;)r B
instance, fix costs are not distributed on a larger volume of products and identical

research & development activities in different countries are not avoided.

As we have emphasised above, legal uncertainty here also includes legal instablity, and
legal instability is correlated with political instability. Now there is a large amount of
modern literature that shows that political instability hinders and reduces economic
growth. This is derived in particular in neo-institutionalist work such.as that by Oliyel:.

North or in the new branch of ,New political economy of macroeconomic policy*.

We have argued above that legal uncertainty leads to concentration. If this goes along
with a reduction of competition this means less product and process innovation.
Competition forces companies to reduce costs and to implement structural change, so
that X-inefficiences are abolished/avoided. Insofar competition leads to positive
growth effects and competition-reducing concentration induces declining economic
growth.
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0.4. Results from qualitative model analyses

We have carried out different model analyses in the framework and as a basis of this
report. These model analyses are published in the appendix volume. In chapter 4 of

the report (Part 2) the results of these analyses are summarised. Here we can just
| condense that summary of results.

In these analyses we have imvestigated what the macroeconomic costs of legal
uncertainty for the consumers in the Internal Market are in the light of some economic
theories. The economic theories used have been the ,,ﬁew“ mstitutional economics,
trade and competition theory, option theory, the time inconsistency theory of optimal
economic policy, and the , new* growth theory. ‘

The new institutional theory approach indicates that transborder contracts are more
costly than national ones becausé of legal uncertainty. It is analysed for consumers
and producers which potential reactions may arise that cause costs. In the consumer
sector the following costs are idenmtified: (i) information costs because of the
nonknowledge of foreign legal systems; (ii) costs arising from the fact that consumers
- supposed to be risk-averse - do not realise pbtentiai'priée advantageé and do not
accept a jurisdiction in other countries. This creates costs in the producer sector, too.
So producers react to foreign consumers and have to decentralise their legal affairs.
This is (iii) costly in particular for small suppliers. Legal barriers for transactions
between enterprises also produce (iv) information costs that, however, are only
significant for small companies. Finally, the expec(ation of a reduction of legal barrjers
leads to (v) costly waiting. !

Trade-theoretical analyses show that the welfare gain that is won by free trade of
economic integration (through exploitation of comparative advantages or scale

effects) is diminished by the trade barrier ,Jegal uncertainty*.
The competition-theoretical api)roach emphasises the concentration effect of legal
uncertainty and the welfare costs following herefrom.

Option-theoretical as well as portfolio-theoretical analyses come to the conclusion

that legal uncertainty exercises a negative effect on trade, direct investment and
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demand. While this result depends upon the assumption of risk-averse agents in
portfolio theory, it is also valid for risk-neutral agents in the option-theoretical
approach. '

The time-inconsistency approach emphasises that legal uncertainty is an endogenous
phenomenon that cannot be erased or reduced as long as there are credibility
problems of politics or politicians that themselves can only be - if at all - diminished by

institutional reforms.

The new-growth-theoretical analyses prove that the above static costs -of legal -
uncertainty can result in long-run growth (or dynamic welfare) losses for the

European Union and its countries.

0.5. Approaches, necessary preconditions and difficulties of quantitative

estimations of costs

In this chapter it is shown for each of the above model analyses how the qualitatively
derived results could be quantitatively proved or, resp., by which difficulties or lack of

data such quantitative proofs are hindered.

0.6. Cost scenarios related to (anticipated) legal disputes

In this section we have tried to quantify the direct static costs of legal uncertainty.

These costs for the consumers have several components.

-

~ .
-

(i) costs caused by the purchase of goods consumers are not completely satisfied
with and which are only partly replaced or not replaced at all

(i) costs caused lby complaints to the seller abroad (e.g. telephone calls,

correspondence, translations, transportation, efc.)

(1ii) costs caused by not taking advantage of lower foreign prices due to legal‘

uncertainty
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(iv) costs caused by not taking advantage of foreign quality advantages and/or more
efficient foreign legal systems

The estimates we have taken here are to be understood 'as preliminary ideas because
the analysis suffers from a lack of data. .'I'hus, we have concentrated on the
elaboration of methods how to quaﬁtify the direct static costs of legal uncertainty for
the consumers. These methods are well capable of incorporating different national
characteristics concerning the role legal uncertainty plays. Improved data will lead to
useful results. In order to get a first impression of the dimension of the costs we have
partly based our calculations on hypothetical figures. As there 'is no information
available on these numbers, we developed scenarios. For each cost category we
calculated minimum, average, and maximum scenarios. The key figures we
differentiated for the scenarios seemed plausible to us, but still are, adnﬁttedly, results
of speculation. ‘ ‘

The extrapolation of the Eurobarometer (1995) identifies costs in the range of 75.38
to 10919.31 million Ecu in cost catagory (i) and 150 to 1500 million Ecu in cost
category (ii). By far the highest costs are caused by consumers not making use of
price differentials within the EU due to legal uncertamty In category (m) we found
numbers in the range of 7.000 to 61.370 million Ecu. Category (iv) proved to be of
only theoretical relevance, the cost figures we calculated are negligible. Adding up the
direct static costs of the categories (i) to (iil) leads to costs in the range of 7230 to
73790 million Ecu. The sum of the hypothetlcal average scenarios we regarded as
plausible is 27530 million Ecu

\

A high amount of care has to be applied in interpreting these figures. It is important to
point out that especially the direct static costs identified in category (iii) are strongly
influenced in the dynamic process. Dynamic effects may well lead to complete erosion
of the numbers identified, if increasing demand in the cheapest country leads to price
rises and finally to a price equal to the average level of EU member states. On the
other hand, a rise of demand can foster exploitation of scale economies in the
production sector and thus lead to even lower prices than those used in our
calculations. Finally, it is very interesting that by far the largest amount of costs

[identified under category (iii)] is exerted on the consumers because of their risk
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averse behavior. According to Eurobarometer (1995) the actual risk of a legal dispute

for consumers in international transactions is rather low.

0.7. Appendix: More thorough explanation of some background theories

In chapter 3 we have referred to some economic theories and in chapter 4 we have
summarised the results of some qualitative model analyses. Here in this chapter, more
thorough explanation is given regarding the background theories underlying the above
explanations or analyses. -

The theories explained are:

- the New Institutional Economics
- trade theory

- option theory

- time inconsistency theory .

- the New Growth Theory.
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1. Einleitung

Die 1992 erfolgte Vollendung des Europiischen Binnenmarkts ist von der Erwartung
begleitet gewesen, daB sie zu einer Steigerung des Einkommens und des Wachstums
der am Binnenmarkt beteiligten Linder filhrt. So wurden im Rahmen des Cecchini-
Berichts!4® Effizienzsteigerungen aufgrund einer verbesserten Ressourcenallokation in
emer Grofenordnung von 2,5% bis 6,5% der Bruttoinlandsprodukte prognostiziert.
Wihrend dies emmalige Integrationsgewinne darstellen, hat Baldwin (1989) die
‘langfristigen Wachstumseffekte des Binnenmarkts betont. Der langfristige Gewinn
wird von ihm mit emer 0,2 - 0,9%igen Steigérung der langfrstigen EU-
Wachstumsrate angegeben. Als dkonomische Begriindung werden eine Ausweitung
des Marktes, welche den Unternehmen  die Moglichkeit verschafft steigende
Skalenertrige zu nutzen, und technologische Spillovers angefiihrt.

In den letzten zwei, drei Jahren seit Vollendung des Binnenmarkts haben sich
allerdings noch keine nennenswerten Wachstumsgewinne eingestellt. Die Grinde
konnen zum Teil in der konjunkturellen Rezession der letzten Jahre gesucht werden.
Dies wiirde bedeuten, dal die Integrationsgewinne erst in den kommenden Jahren
aufireten. Wahrscheinlicher ist jedoch, worauf bestimmte Indikatoren hindeuten, daB
noch andere Faktoren hierbei eine wichtige Rolle gespielt haben. Von besonderer
Bedeutung diirfien in diesem Kontext istitutionelle Elemente sein. Ein aus
institutioneller Perspektive relevanter Faktor ist das Rechtssystem. Ein aus
okonomischer Sicht besonders wichtiger Aspekt in diesem Zusammenhang ist die
Eindeutigkeit rechtlicher Regelungen. Nur wenn dies gegeben ist, konnen die
wirtschaftlichen Akteure ihr Handeln auf einer sicheren Basis planen. Es spricht
* emiges dafiir, daB in der EU Rechtsunsicherheit herrscht. Vor allem abweichende
Rechtssysteme Qerursachen fiir Verbraucher und Unternehmer Kosten im Zuge der
vertraglichen Absicherung grenziberschreitender Transaktionen innerhalb des

Binnenmarkts.

148 Cecchini (1988)
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DaB Rechtsunsicherheit (rechtliche Schranken) das Wachstum und die Stabilitat einer
Volkswirtschaft behindert, ist heutzutage eine zentrale Hypothese in der politischen
Okonomie der Transformation osteuropiischer Reformlinder sowie in der
Entwicklungslinderforschungl4®. Dagegen hat dieser Aspekt in der Forschung zum
europdischen Integrationsprozef§ noch kaum analytische Beachtung gefunden.

In der EU-Planung wurde nicht beriicksichtigt, daB wirtschaftliche Integration eine
. Zunahme von grenziiberschreitender Rechtsunsicherheit nach sich zieht, die die er-
- hofften positiven Wirkungen emmes Binnenmarktprogramms und auch einer weiterge-
henden Europdischen Wirtschafts- und Wihrungsunion (EWWU) zunichte machen
oder zumindest reduzieren kann. So wurden zB. im Cecchini-Bericht  die
Umsetzungsprobleme eines Binnemarktprogramms, die aufgrund institutioneller
Asymmetrien und Informationsunvollkommenheiten entstehen (kénnen), véllig
+ unterbelichtet!3®. Von daher ist nicht verwunderlich, daB die bisherigen Ergebnisse
des Binnenmarktprogramms auf dem Hintergrund der vom Cecchini-Bericht
geweckten Hoffoungen als eher enttiuschend angesehen werden. Wenn die
Hoffnungen in Modelluntersuchungen aufgrund der Nichteinbeziehung wesentlicher
Umsetzungsprobleme zu optimistisch ausgelegt werden, konnen Enttiuschungen nicht
ausbleiben. Eme realistischere, mstitutionell angereichertere Betrachtung wird
entweder zu reduzierten Hoffoungen oder zu Vorschligen institutioneller

ErgénzungsmaBnahmen fiihren miissen.

Das Ziel der Untersuchuhgen in diesem Teil ist es, die makrookonomischen Kosten
oder  Wirkungsmechanismen  grenziiberschreitender  Rechtsunsicherheit im
Binnenmarkt herauszuarbeiten. Da es hierzu so gut wie keine Vdmntersuchungen
gibt, hat die vorliegende Untersuchung emne Art Pilotfunktion. Die Untersuchung
kommt zu dem Ergebnis, daB Rechtsunsicherheit im obigen Sinne betrichtliche
Kosten, statischer wie dynamischer Art, fiir die europiische Wirtschaft mit sich bringt.

149 Vgl. Wagner,: H: Wachstum und Entwicklung, Theorie der Entwicklungspelitik,
Miinchen/Wien 1993. .

150 Siehe hierzu auch den sogenannten ,,Sutherland-Bericht“, vgl. die Mitteilung der
Kommission an den Rat und das Europaische Parlament: Der Binnenmarkt der
Gemeinschaft nach 1992, FolgemaBinahmen zum Sutherland-Bericht vom
2. Dezember 1992, SEK(92)2277 endg,
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Was die Untersuchungsmethode anbelangt, so kann man qualitative und quantitative
Methoden unterscheiden. Da es sich hier, wie gesagt, um eine (auf 6 Monate be-
fristete) Pilotstudie handelt, muB der Schwerpunkt erstmal auf qualitative Analysen
gelegt werden. So soll mit Hilfe modemer okonomischer Analysemethoden
nachgewiesen werden, daB sich negative makrookonomische Effekte im europiischen
Binnenmarkt (entgegen der Hoffoungen) aufgrund von noch bestehender
Rechtsunsicherheit bestehen. Es gibt mehrere Theoriebereiche und damit verbundene
- analytische Methoden, die man benutzen kann und die man verbinden muf, um dies
aufzudecken.Es handelt sich dabei vor allem um:

1. die Neue Wachstumstheorie
2. die Neue Handels- und Wettbewerbstheorie
3. die Neue Institutionendkonomie
4. die dynamische oder Zeitinkonsistenztheorie optimaler Wirtschaftspolitik
5. die Optionstheorie.

Diese Ansitze werden in Kapitel 3 sowie im Anhang (Kapitel 7) niher erliutert. Die
Zusammenfithrung der in diesen Ansitzen herausgearbeiteten Wirkungsmechanismen
von Rechtsunsicherheit ergeben in ihrer Synthese ein makrookonomisches Wirkungs-
oder Kostentableau, das im nichsten Kapitel 2 dargestellt wird. Dieses
Wirkungstableau enthilt verschiedene aufeinander aufbauende Wirkungsketten, die im
einzelnen in Kapitel 3 erldutert werden. Die hinter den einzelnen Wirkungsketten ste-
henden theoretischen Begriindunéslinien werden schon in Kapitel 3 jeweils unmittel-
bar nach der Erliuterung der einzelnen Wirkungsketten kurz beschrieben: einige be-
sonders wichtig erscheinende Theorielinien werden, wie gesagt, in Kapitel 7 ausfiihrli-
cher dargestellt. Kapitel 4 enthilt die Ergebnisse grindlicher Einzeluntersuchungen,

die im Rahmen der vorliegenden Studie durchgefithrt worden sind.

Eine quantitative Analyse im Sinne numerischer Schitzungen wird nicht

durchgefiihrt, da die mangelhafte Datenlage keine seriose Schatzung zulifit. In Kapitel
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5 werden die Ansitze, die notwendigen Voraussetzungen und die Schwierigkeiten
quantitativer Abschitzungen der qualitativ abgeleiteten Wirkungsmechanismen oder
Kosten aufgezeigt. Nichtsdestoweniger werden allerdings in Kapitel 6 dem Aufirag
der Studie entsprechend eimnzelne Szenarien zu statischen Tramsaktionskosten von
Rechtsunsicherheit, insbesondere zu Kosten im Zusammenhang mit (antizipierten)
Rechtsstreitigkeiten, entwickelt.

Exkurs: Zur Themenstellung und zum Anfangsverstindnis

Die dem Autor vorgegebene Themenstellung ist sehr weit und vielleicht sogar etwas
miBverstindlich gehalten. Das heifit, es war nicht eindeutig, was unter "rechtliche
Schranken (Hemmnmisse)' genau zu verstehen ist. Ich habe daher den Begriff
"rechtliche Schranken (Hemmnisse)" umdefiniert in den Begriff "Rechtsunsicherheit".
‘Mein Ausgangsverstindnis des Problems "Rechtsunsicherheit" im Hinblick auf diese
Studie, das forschungsprigend gewesen ist und meinen Mitarbeitern als Leitlinie
gedient hat, ist im folgenden kurz dargestelit.
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Box 1: Ausgangsverstandnis von Rechtsunsicherheit (rechtlichen Schranken
oder Hemmnmissen)

H. Wagner 11.2. 1995

Erste Skizze zu

MAKROOKONOMISCHE KOSTEN RECHTLICHER SCHRANKEN FUR
DIE VERBRAUCHER IM EUROPAISCHEN BINNENMARKT

Analysegegenstand:

“Rechtliche Schranken" im europiischen Bmnenmarkt und ihre Bedeutung fiir |
das Verbraucherverhalten (Nachfrage), damit implizt fiir das Unternehmerver-
halten (Angebot), und daraus abgeleitet fiir das gesamtwirtschaftliche
Wachstum und die Beschiiftigung.

Ausgangspunkte:
1. Kosten, im Ausland Rechtsanspriiche durchznsetzen.

2. Rechtliche Unkenntnis/Uninformiertheit hinsichtlich der Moglichkeiten/des
Verfahrens, im Ausland bei grenziiberschreitenden Rechtsstreitigkeiten Recht zu

bekommen.

3. Unsicherheit dber die rechtlichen Verhaltensstrukturen oder Regeln und
deren Stabilitit.

Zu 1.: Wird vom ZERP ermittelt fiir alle 15 Mitgliedstaaten.

Zu 2.: Herrscht in allen Landern vor; betrifft Garantieanspriiche, Kosten der
Rechtsfindung usw.
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Kostenabschitzung iiber Ermittlung der "Beseitigungskosten”, d.h. iber die
Bestimmung der notwendigen Informations- und Transaktionskosten zur
Uberwindung der obigen Unkenntnis/Uninformiertheit.

Nun ist es nicht profitabel fir den emzelnen Verbraucher, diese Informations-
und Transaktionskosten in vollem Umfang auf sich zu nehmen. Er wird nur so
viel an Informations- und Transaktionskosten aufwenden, bis die Opti-
mumbedingung , subjektiver Grenznutzen der Informationsgewinnung = subjek-
tive Grenzkosten“ erreicht ist. Dariber hinausgehende Unkenntnis bleibt beste-
hen, wirkt abschreckend (Entscheidung unter "Unsicherheit") und fiihrt zu nicht
so hohen Auslandskiufen wie bei vollstindiger Information. Die gesamtwirt-
schaftlichen Kosten diirften héher sein als die Summe der zugrunde gelegten
subjektiven Kosten der Nichtinformation durch die. emnzelnen Verbraucher, da
diese die gesamtwirtschaftlichen Kreislaufeffekte nicht beriicksichtigen. Folglich
bestehen positive Extemalititen, die Koordinationsmechanismen, private wie
staatliche, nahelegen. Nun mufl man davon ausgehen, daB die Kosten der
Bereitstellung und der Uberwachung der Finanzierungsbeitrige fiir die groBe,
uniibersichtliche Masse der Verbraucher zu hoch und damit nicht lohnend sind.
Das Vorliegen von Extemalititen legt es nahe, nach staatlicher Informations-
bereitstellung iiber auslindische Rechtssysteme zu rufen, da diese effizien-
ter/kostengiinstiger ist als die individuelle Informationsbeschaffung, und eine
grofere Intemalisierung externer Effekte zulifit. (Allerdings wiirde auch eine
vollstindige Informationsbereitstellung das Problem nicht ganz losen konnen.
Denn es bleibt immer noch das Problem der Informationsverarbeitung. Die
Verarbeitung verursacht zum einen Kosten, die wiederum nur bis zur Grenze,
bei der die Bedingung ,,Grenznutzen gleich Grenzkosten“ erfiillt ist, getragen
werden. Daneben besteht aber auch noch das Problem der Nichtverarbeitbarkeit
bestimmter Informationen, d.h. kognitiver Schranken. Daraus folgt, daB wir es

immer mit Entscheidungen unter "Unsicherheit" zu tun haben.)

Auf jeden Fall mifiten zur Kostenbestimmung dieser rechtlichen Unsicherheit
oder Uninformiertheit neben den Informations- und Transaktionskosten und den

Kosten der staatlichen Informationsbereitstellung auch die verbleibenden nicht-
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internalisierten externen Effekte (vor allem die obigen gesamtwirtschaftlichen
Kreislaufeffekte) ermittelt werden.

Zu 3.: Das Ausgangsproblem ist hier das asymmetrischer Information, das nicht
durch Informationssammlung {iberwunden werden kann (Nichtbeobachtbarkeit
der Priferenzfunktionen). Dies schligt sich nieder in emer allgemeinen Unsi-
cherheit tiber die Verhaltenstrukturen anderer und iiber deren Stabilitit, was
man mit "Rechtsunsicherheit im engeren Sinne" umschreiben kann. Die damit
verbundene Gefahr, die fiir uns interessant ist, ist die der willkiirlichen
Durchsetzung von Regeln durch den Staat im weitesten vSinne ("politische In-
stabilitat" im engeren Sinne). Dieser Unsicherheit unterliegt ein Verbraucher
auch im Inland (Glaubwiirdigkeitsproblem gegeniiber Versprechen der Politiker
beziiglich einer stabilen Rechtsordnung). Bei grenzﬁberschreitenden- Kiufen ist
diese Unsicherheit jedoch groBer. Von daher ist der Abschreckungeffekt bei
Auslandskiufen grofer und es werden weniger Kiufe getitigt (bzw. es werden
mehr Kiufe nichtgetatigt).

Nun ist die politische Stabilitit und damit die "Rechtsunsicherheit” in den ver-
schiedenen EU-Lindern - auch bei einer laufenden Harmonisierung der
Rechtsvorschrifien!3! - unterschiedlich und besonders grof in einigen EU-
Siidlindern sowie in den mitteleuropdischen Beitrittskandidatslindern. Von da-
her konnte man den Umkehrschlufl ziehen und spekulieren, daB die Verbraucher
in diesen Liandern weniger abgeschreckt sein diirften von Kiufen in den EU-
Nordlindern. Ob dem so ist, darf bezweifelt werden. Von daher lLegt das

151

Neben einer Harmonisierung der Rechtsvorschriften wiére auch eine Harmonisierung bei der
Umsetzung (Verfahren und Dauer) sowie die Schaffung der Rahmenbedingungen fiir
gleichermafien stabile Rechtsordnungen zur Losung des obigen Problems notwendig.
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Problem sicherlich nicht nur in der obigen "Rechtunsicherheit im engeren

Sinne", sondern auch und wahrscheinlich vor allem in

- der groBeren Unkenntnis hinsichtlich der Rechtslage im Ausland (Punkt 2

oben)
- den voraussichtlichen Kosten emes Rechtsstreits (Punkt 1 oben)
- zusitzlichen Transaktionskosten!52

- Priferenzen fiir eigene Produkte (Qualitatseinschitzung sowie kulturell
bedingt)

- groBere Unsicherheit hinsichtlich der Einschitzung der
Verhaltensstrukturen in anderen Lindem (subjektive Sicherheit durch
Sozialisation).

In den EU-Nordlindern, die eine vergleichsweise hohere politische Stabilitit als
die EU-Siidlinder aufweisen (These), dirfie allerdings die groBere
.| "Rechtsunsicherheit im engeren Sinne" in den EU-Siidlindem eine signifikante
Abschreckung vor Kaufen in diesen Lindem bewirken. Die quantitative Ein-|
schitzung der Skonomischen Kosten dieser Rechtsunsicherheit, sprich der
Angst vor iiberraschenden Anderungen der Rechtsgepflogenheiten oder vor
einer "Ineffizienz" des Rechtssystems in diesen Lindern, diirfte sich jedoch
auferst schwierig gestalten.

Auch der Begriff "makrodkonomische Kosten" ist sehr vage. Hier wird dies
verstanden als Finkommens- bzw. Wachstumsverluste. Als Referenzszenarium wer-

den die erwarteten Wachstumsgewinne aus dem Cecchini-Report (1988) herange-

152 Hierunter fallen die Reisekosten an den Ort der Gerichtsbarkeit bei Prozessen, die
Umtauschkosten und -schwierigkeiten bei Nichtgefallen, Kosten, Zeit und Arger bei
Beanstandungen bzw. beim Versuch der Inanspruchnahme von Garantieanspriichen u.a.
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zogen. Die dort geiduBerten Wachstumshoffoungen konnen als die erwarteten Bin-
nenmarktgewinne bei volliger Rechtssicherheit gefaBt werden. Die hier untersuchten
makrodkonomischen Kosten konnen als die entgangenen Wachstumsgewinne auf-
grund nicht-vollstindiger Rechtssicherheit verstanden werden.

Exkurs zum Begriff '"Rechtsunsicherheit'':

Der Begriff "Rechtsunsicherheit™ wird hier sehr weit gefat. Im engeren Sinne
umfafit Rechtsunsicherheit nur Situationen, (a) in denen etwas nicht gesetzlich gere-
gelt ist, oder (b) wenn Gesetze zu oft und zu schnell oder zu geballt gedndert werden,
so daB die Justiz dem "nicht nachkommt”, d.h. wenn selbst Fachleute den Durchblick
verlieren und Unsicherheit herrscht, ob noch altes oder schon neues Recht gilt. Man
spricht bei ersterem auch von "rechtsfreien Riumen". Beispiele smd staatsfreie Riume

«wie der "Weltmeeresboden", der Weltraum, aber auch der Umweltbereich (mut
grenziiberschreitender Luftverschmutzung). Andere Beispiele sind (noch) nichtfestge-
legte Rechtsbereiche iﬁ Transformationslindern. Beispiele fiir zweiteres sind sehr
hiufige Reggiemngswechsel mit vielen damit verbundenen Gesetzesinderungen. |

Davon abgrenzen kann man das, was ich “Rechtsverweigerung” nenne, d.h. die
Verschleppung oder Verhinderung der Durchsetzung von Rechtsanspriichen durch
Verwaltungsbehorden oder -mitarbeiter. Als Folge davon entsteht eine subjektive
Unsicherheit iiber die Durchsetzbarkeit von Rechtsanspriichen. Schlieflich kénnte
man noch "Rechtsinstabilitdt” konstatieren, und zwar dann, wenn subjektive Unsi-
cherheit iiber den Fortbestand bestehender Rechtsanspriiche iiber Konsum- oder In-

vestitionszeitraume gesehen vorherrscht.

Hier wird, wie gesagt, von einem sehr weiten Begriff von "Rechtsunsicherheit" -
bezogen auf grenziiberschreitende Transaktionen - ausgegangen, der die obigen As-
pekte voﬁ "Rechtsinstabilitit" und “Rechtsverweigerung" mit umfaft. Gelegentlich
- wird unter den Begriff "Rechtsunsicherheit” sogar Rechtsunkenntnis subsumiert - aber -
nur dann, wenn dies fiir die Argumentation belanglos ist. Noch auf eine andere
Sprachbesonderheit ist aufinerksam zu machen: Manchmal wird statt von
"Rechtsunsicherheit" auch (synonym) von ‘“rechtlichen Hemmnissen" oder

“rechtlichen Schranken" gesprochen.
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2. Wirkungstableau rechtlicher Hemmnisse: Makrookonomische Kosten

Das folgende FlieBdiagramm in Abbildung 1 zeigt die verschiedenen Wirkungskanile

.von Rechtsunsicherheit (rechtlicher Hemmnisse, Schranken) hinsichtlich
makroékonomischer Kosten auf Die umkreisten Zahlen auf den Wirkungskanilen
kennzeichnen diese fiir die Spétere Beschreibung und verweisen gleichzeitig - in der
Legende zum Diagramm beschrieben - auf die Hintergrundtheorien hin. In Kapitel 3
werden erstmal die Wirkungskanile “"an sich" erliutert und im AnschiuB an die
jeweilige Erliuterung der einzelnen Wirkungskanile die dahinterstehenden theore-
tischen Analysemethoden kurz skizziert. In Kapitel 7 werden dann einige fiir unsere
Themenstellung als besonders bedeutsam angesechene Hintergrundtheorien genauer
dargestellt.

In Abbildung 1 sind rund 20 Wirkungskanile angegeben, die mitQ) - (13 gekenn-
zeichnet sind, emschlieflich einiger spezifischer Varianten oder Verbindungsglieder,
die mit 2a), 3 uwd. beschrieben sind. Hinter den Wirkungskanilen stehen bestimmte
Grundlagentheorien, die im Block unter dem FlieBdiagramm angefiihrt sind. Wichtig
fir unsere Studie ist nun folgende Einteilung:

©) direkte Kosten fiir die Verbraucher

@-@

1l

indirekte Kosten fiir die Verbraucher

Zu den direkten Kosten werden einige Szenarien in Kapitel 6 entwickelt.

Die gewichtigeren indirekten Kosten entstehen durch initiierte Kreislaufeffekte. Sie

lassen sich wiederum einteilen in “statische Kosten" und "dynamische Kosten" .

statische Kosten

@-0O

®- -®

dynamische Kosten.

Die dynamischen Kosten sind am schwierigsten empirisch zu bestimmen, sind jedoch -

vom theoretischen Grundverstandnis her - die bedeutendsten.
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3. Einzelne Wirkungskanile

Die Ausfiihrungen in diesem Kapitel beziehen sich auf die in der obigen Abbildung
1 mit umkreisten Zahlen gekennzeichneten einzelnen Wirkungskettenglieder. Die
Wirkungskanile werden der Reihe nach dargestellt. Nur die Kanile (29, (3 und(),
die sich mit dem Auslésen und den statischen Kosten eines Konzentrationsprozesses
beschiftigen, werden gesondert am Ende des Teils iiber statische Kosten der
' Rechtsunsicherheit behandelt. Die Wirkungskanile (1) bis(5) kann man als aus der

traditionellen Mikro- und Makrookonomie ableitbare Effekte ansehen, wihrend die
Wirkungskanile (9 bis(i) eher als aus der “peuen”, modemen Mikro- und

Makrookonomie gewinnbare Erklarungen betrachtet werden kénnen.

3.1 Statische Kosten der Rechtsunsicherheit -

Unter “statische Kosten" wird ein einmaliger fortbestehender Wohlfahrts- oder
Einkommensentgang gegeniiber dem Referenzfall bei Rechtssicherheit (“Cecchini-
Welt") verstanden. Die folgenden Wirkungskanile begriinden solche statischen .
Kosten.

Wirkungskanal 1

@ l Rechtsunsicherheit l _> ﬁéhere Transaktionskostﬂ’

Beispiele fiir die bei (hoherer) Rechtsunsicherheit (bei grenziiberschreitenden Kiufen)
anfallenden Transaktionskosten sind:

(1) Kosten der Informationssammlung
(2) Kosten der Rechtsstreitigkeiten
(3) Kosten der Anreizsetzung zur Du:chsetmng von Rechtsanspriichen

(4) Sonstige Transaktionskosten.

Zu (1): Hierunter fillt das Problem der Unkenntnis iiber auslindisches Recht, das
grenziiberschreitende Kiufe verhindert oder zur Notwendigkeit der mehr oder weni-
ger kostspieligen Informationssammlung fithrt. (Siehe hierzu Box 1 oben.) Diese

Kosten werden normalerweise fiir die Konsumenten (relativ zum Transaktionswert)
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héher sein als fiir die Unternehmen. Doch auch fiir letztere fallen Kosten dieser Art
an, was iiber Kreislaufeffekte indirekte Kosten fiir die Verbraucher entstehen 1afSt

(siehe unten).

Zu (2): Die Kosten der Rechtsstreitigkeiten bei grenzﬁberséhxeitenden Kiufen sind im
1. Teil dieser Studie beschriecben. Auch in Kapitel 6 wird nochmals darauf Bezug

genommen.

Zu (3): Diese Kosten fallen vor allem (aber nicht nur) bei grenziiberschreitend tatigen
Unternehmen an und produzieren indirekte Kosten fiir die Verbraucher (siche unten).
Und zwar geht es hier um private Versuche der Beschleunigung von Genehmigungs-
und im weitesten Sinne Rechtsverfahren. Hierunter fallen vor allem Anreiz- oder
Bestechungszahlingen. Im Ausland gezahlte Bestechungs- oder Schmiergelder diirfen
ja beispielsweise in der Deutschland als Betriebsausgaben unter dem Stichwort
,uiitzliche Abgaben“ von der Steuer abgesetzt werden, wenn die Zahlungen als
,betrieblich veranlaBt“ deklariert werden und-der Empfinger im Ausland dem
zustindigen Finanzamt genannt wird. Die offizielle Begriindung lautet: Bestechungs-
gelder seien - in bestimmten Lindem - internationale Praxis. Deutsche Unternehmen
diirften hier nicht benachteiligt werden.

Zu (4): Bei grenziiberschreitenden Kiufen fallen in der Regel hohere Reisekosten an
den Ort der Gerichtsbarkeit an, sofern es zu Prozessen kommt. Auch die Umtausch-
kosten und -schwierigkeiten bei Nichtgefallen der Ware diirfien sich als hoher er-
weisen. Entsprechend entstehen hohere Kosten, hoherer Zeitaufwand und Arger bei
Beanstandungen und beim Versuch der Inanspruchnahme von Garantieanspriichen.

Theoretische Analysemethode:

Die grundlegende Methode zur Analyse solcher Transaktionskosten ist die Neue Insti-
tutionenokonomie (NIO). Im Mittelpunkt des 6konomischen Geschehens stehen fiir
sie Transaktionen. Das Wesen von Transaktionen sieht die NIO in der Ubertragung
von Verfligungsrechten. Die Verfiigungsformen umfassen das Recht auf Nutzung, das
Recht zur Abinderung der Form und Substanz, das Recht auf Nutzung der Ertrige
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und die Uberlassung der Verfligung an andere. Jeder Vertrag stellt eine institutionelle
Regelung fiir eme solche Transaktion dar. Diese Regelung spezifiziert die Ver-
fiigungsrechte aus der Transaktion und soll die Vertragspartner vor opportunistischem
Verhalten der "Gegeﬁseite" schiitzen. Dazu fallen Anbahnungskosten, AbschluB-
kosten und Kontrollkosten an. Durch nicht kostenlose Informationen .und
opportunistisches Verhalten entstehen bei jeder Ubertragung voﬁ Verfligungsrechten
Transaktionskosten. Transaktionskosten machen den wesentlichen Teil des heutigen
wirtschaftlichen Geschehené aus. Diese Transaktionskosten liegen im Zentrum der
Frage, nach den Kosten ﬁlr die Verbraucher. Bei den Kosten, die Verbraucher im
Binnenmarkt durch rechtliche Schranken entstehen, handelt es sich entweder direkt
um Transaktionskosten oder um Kosten, die aus diesen resultieren.

Siehe niher zur Neuen Institutionenékonomie in Kapitel 7.

*

Wirkungskanal 2

(2) [ hohere Transaktionskosten | ————> [ geringerer Ertrag |

Bei den obigen Transaktionskosten handelt es sich um entweder tatsichlich anfallende
oder erwartete Kosten. Auch schon erwartete Kosten kénnen Verbraucher vor
Kiufen zunickschrecken lassen. Fiir die Verbraucher bedeutet Rechtsunsicherheit bei
grenziiberschreitenden Kiufen, daB auslindische Giiter fiir sie einen geringeren
Nutzen bringen. Man kann den Nutzen oder Wert eines Gutes ja durch verschiedene
Faktoren bestimmen, einmal durch den Marktpreis, zum anderen durch die Qualitit,
und nicht zuletzt durch die nichtmonetiren Leistungen, worunter Garantieanspriiche
etc. fallen. Wenn letztere unsicher sind, wird dadurcﬁ auch der Nutzen, den ein Gut
fiir die Verbraucher stiftet, geringer.

Aber auch fiir die Unternehmer entstehen bei grenziiberschreitenden Transaktionen
zusitzliche Transaktionskosten - verglichen mit inlindischen Transaktionen (siche
unter Wirkungskanal (1) ). Diese zusitzlichen Transaktionskosten schmilem den
. Ertrag. Wenn wir als Ertragsfaktor die Kapitalrendite (Gewnn pro Kapitalemheit)

nehmen, so lautet die zentrale Ausgangsformel:

(1)  Gewinn = Preis x Absatzmenge - Produktionskosten - Transaktionskosten




264 Helmut Wagner

- Risikoabschlag

jeweils in Kapitaleinheiten gemessen.

Wie oben in Kapitel 1 (Box 1) erldutert, werden die Unternehmer nicht versuchen,
Rechtsunsicherheit durch Informationssammlung vollst%ixidig zu beseitigen (abgesehen
davon, daB dies auch gar nicht méglich wire). Folglich verbleibt immer noch "echte"
Unsicherheit, die in der Ertragsrechnung in Form emes Unsicherheits- oder Risiko-
abschlags beriicksichtigt wird.

Die Gewinne aus dem Binnenmarktprogramm der EU ergeben sich laut Cecchini-
Bericht vor allem durch eine Senkung der Produktionskosten pro Kapitaleinheit und
pro Produktionseinheit (bedingt durch steigende Skalenertrige und verstirkten
Wettbewerb; siche niher unten). Demgegeniiber wirken die durch Rechtsunsicherheit
' im grenziiberschreitenden Wirtschaftsverkehr anfallenden Transaktionskosten und
Risikoabschlige gewinn- oder ertragssenkend. Das heifit, em Teil der durch das Bin-
nenmarktprogramm erwarteten Ertragszuwichse fiir die Unternehmer entfillt auf-
grund der grenziiberschreitenden Transaktionskosten und des verbleibenden Risikos
wegen fehlender Rechtssicherheit.

(Anmerkung: Auch im Inland besteht keine absolute Rechtssicherheit. Hier wird von
der Annahme ausgegangen, daB die Rechtsunsicherheit bei grenziiberschreitenden
Transkationen groBer ist als bei inlindischen Transaktionen. Es wird demnach durch-
gingig eine positive Rechtsunsicherheitsdifferenz zwischen grenziiberschreitenden und
nationalen Transaktionen unterstellt. Wir konnen die Argumentation analytisch und
sprachlich vereinfachen, wenn wir die inlindische Rechtsunsicherheit auf Null
normieren und nur von der grenziberschreitenden Rechtsunsicherheit reden. So wird

im folgenden auch verfahren.)

Dieser Riickgang der erwarteten Ertrige konnte nur dann vermieden werden, wenn
der erste Term auf der rechten Seite der obigen Gleichung (Preis x Absatzmenge)
groBer wiirde. Da die Absatzmenge c.p. wohl kaum steigen wird, verbliebe nur die

Moglichkeit eines Preisanstiegs; siehe hierzu den nachsten Punkt.
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Theoretische Analysemethode:

Die obigen Aspekte konnen im Rahmen sowohl der traditionellen als insbesondere
auch der modemen Mikrookonomik herausgearbeitet werden. Die modeme
Mikro6konomik wird manchmal auch als Neue Institutionenokonomie bezeichnet.
Siche hierzu in Kapitel 7. ' '

Wirkungskanal 3

@Ihﬁhere Transaktionskostenl —_— l iléherer Preis !

Hohere Transaktionskosten im obigen Sinne bedeuten fiir den Verbraucher c.p. einen
geringeren Giiternutzen. Anders gesagt, der "effektive” Preis des Gutes steigt dann fiir
den Verbraucher (verglichen mit dem monetiren Marktpreis).

Fiir den (reprisentativen) Unternehmer bedeuten héhere Transaktionskosten, dafl er
c.p. seinen Preis erth6hen muB, um seine Kapitalrendite aufrechtzuerhalten (siche
Gleichung (1) oben). Die Frage ist nur, ob ihm dies gelingt. Ich méchte im folgenden
nur kurz erldutern, warum der (durchschnittliche) Verbraucher durch Rechtsunsicher-
heit einen Nutzenentgang erleidet, egal ob es dem Unternehmer gelingt, die
Transaktionskosten in den Preis zu iberwilzen oder nicht. Gelingt es ithm, muB der
Verbraucher emen hoheren Preis fiir das Gut zahlen. Gelingt es ihm nicht, so wird der
Unternehmer tendenziell ein geringeres Giiterangebot bereitstellen (als Ergebnis eines
Gewmnmaximierungsbestrebens) und deshalb _auch tendenzell eine geringere
Beschiftigung nachfragen!3. Folglich wird der (durchschnittliche) Verbraucher auf-
grund der so entstehenden Arbeitslosigkeit c.p. ein geringeres Konsumbudget zur
Verfiigung haben. Letzteres kann auch bei eimer Erhéhung des Preises geschehen,
sofern die Nachfrageelastizitit des Gutes hinsichtlich des Preises groB8 genug ist. Die
Preiserhohung wird dann ndmlich einen iberproportionalen Nachfrageriickgang be-
wirken, so daB aufgrund dessen der Ertrag fiir die Unternehmer sinkt mit der eben
beschriebenen Folge eines Beschiftigungs- und Konsumbudget-Riickgangs.

Dies 148t sich auch graphisch in der folgenden Form veranschaulichen.

153 Nur wenn die Faktorpreise vollig flexibel wiren, was sie jedoch (in Europa) nicht sind, wiirde
dies nicht zutreffen.
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Abb. 2: Preis-Mengendiagramm

Z«

Symbolerklirung: P = Preis; Y = Output (produzierte Giitermenge);
N = Beschiftigung;

C = Konsum (Verbraucherbudget).

Angesichts der Transaktionskostenerhhung verschiebt sich die Angebotskurve AA
im ersten Quadranten der Figur nach oben. Beim neuen Schnittpunkt mit der
Nachfragekurve liegt das Outputniveau niedriger und das Preisniveau héher. Auf-
grund des durch die Produktionsfunktion bestimmten Zusammenhangs zwischen Pro-
duktionsmenge und Beschiftigung sinkt die Beschiftigung, dargestellt im zweiten
Quadranten der Figur. Mit sinkendér Beschiftigung sinkt dann auch das
Konsumeinkommen, ausgedriickt im dritten Quadranten der Figur.




Einzelne Wirkungskanadle 267

Theoretische Analysemethoden:

Traditionelle Mikro- und Makro6konomie.

Wirkungskanal 4

@ geringerer Ertrag | ———>| geringere Investitionen,
—————> | Konsum und Einkommen

- Diese Wirkungskette wurde zum Teil gerade schon angesprochen. Man kann diese
Wirkung mikrookonomisch wie eben begriinden. Die von  Privatunternehmem

getiitigten Investitionen in grenziiberschreitende Transaktionen (1) werden dabei als

abhingig von der erwarteten Kapitalrendite (r®) angesehen, genauer von der Differenz

aus erwarteter Kapita]rendite und der hochsten Alterativrendite, d.h. der Rendite von
, Alternativanlagen (ra), so daB- |

(2) I = T (- 1a®).-

Wenn wir 1€ als die Rendite inlindischer Transaktionen fassen und r€ als die Rendite
grenziiberschreitender Transaktionen, so kann der oben beschriebene Riickgang von
¢ bei einzelnen Unternehmen dazu filhren, daB sie, die sie ansonsten
grenziberschreitende Transaktionen durchgefiihrt hitten, aufgrund des rechtsunsi-
cherheitsbedingten Riickgangs von 1€ - 13¢ davon Abstand nehmen, da die Differenz
zwischen 1€ - 1,¢ negativ wird. Bei anderen Unternehmem mag die Differenz
zwischen 1€ - 13¢ immer noch positiv sein, so daB sie trotz alledem grenziber-
schreitend titig sen werden. Makrookonomisch allerdings wird es zu einem Riick-

gang der grenziiberschreitenden Investitionstitigkeit kommen. Der Unterschied



268 Helmut Wagner

zwischen einer mikrookonomischen und einer makrookonomischen

Betrachtungsweise besteht ja darin, daB fiir den einzelnen Unternehmer gilt

(2a) T = T(re—rae), mit 'IN/=O wenn 1€-13€<0

~

und I >0 wenn r®-1¢>0,

wihrend gesamtwirtschaftlich gilt:

@) 1 = T (®-128), mit I'>0.154

Makrookonomisch 1lifit sich em Einkommensriickgang aus Ertragsriickgingen
und/oder Preiserhohungen folgendermaBen ableiten. Drei Wirkungslinien sollen hier
nur erwihnt werden, die sich aus der traditionellen Makrookonomie heraus begriinden

lassen: -

(1) Die Handelshypothese, die vereinfacht ausgedriickt lautet:
(3) Y = f(H), wobeiH=g (1), mitf'>0,g >0,
und H = mternationales Handelsvolumen, Y = Volkseinkommen.

T wird in (3) als gesamtwirtschafiliche Investition in grenziberschreitende
Transaktionen betrachtet, d.h. die Investitionsfunktion (2) wird aggregiert (das obige
Investitionsverhalten als reprisentativ angesehen). Das bedeutet, das obige Investi-
tionsverhalten wirkt sich in einem Riickgang des grenziiberschreitenden Handels und
damit in einer Verringerung des Volkseinkommens aus. Nihere Erliuterungen sieche
unter Wirkungskanal @

(ii) Vermogenseffekte, die besagen, daB Konsum (C) und Invesitionen (I) vom realen
Vermogen (V/P, wobei V = nominelles Finanzvermégen und P = Preisniveau) ab-

hingig sind, d.h.

154 Fiir die Verbraucher gilt die gleiche Ertragsrechnung;

(2 C = C (®-1a%,

wobei 1€ - r;® jetzt die Differenz der erwarteten Nutzen eines einmal im Ausiand und
alternativ im Inland gekauften Gutes ausdriickt. Insofern gilt die obige Argumentation
genauso fiir die Verbraucher. Man braucht hierfiir nur die Worte Investition durch Konsum
und erwartete Kapitalrendite durch Nutzenrendite ersetzen.
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]

"(4a) C C (V/P), mit C'> 0, und

(4b) I

I(V/P), mitI'>0.

(4a) wird in der makrookonomischen Literatur auéh als Pigou-Effekt und (4b) als
Robertson-Effekt bezeichnet. Sie driicken aus, wenn das Preisniveau steigt (weil z.B.
die Unternehmer die durch grenziiberschreitende Rechtsunsicherheit entstehenden
Transaktionskosten auf die Preise iiberwilzen), so sinken c.p. der Konsum und die
Investitionstitigkeit. Da Konsum und Investitionen ein Teil der volkswirtschaftlichen
Gesamtnachfrage sind (neben Staatsnachfrage und Exportiiberschufl), sinkt c.p. die
Gesammmachfrage. Bei unterstelltem urspriinglichen Giitermarktgleichgewicht kommt
es so zu einem Ungleichgewicht, d.h. konkret zu einem ﬂberangebqt, das durch so-
fortige Preissenkungen und/oder durch eine Anpassung des Giiterangebots beseitigt
wird. Der empirisch wahrschemlichere letztere Fall geht einher mit einem Riickgang
;ler Nachfrage nach Produktionsfaktoren, so daB id.R. auch als Folge die
Beschiftigung zuriickgeht und weniger Artbeitseinkommen (= potenticlles Ver-
brauchereinkommen) entsteht. (Die entsprechende Reaktion der Unternehmer ist in-
dividuell rational, da die Unternehmer nur so ihre Kosten minimieren kénnen, was

selbst wieder eine Voraussetzung fiir Gewinnmaximierung darstellt.)

(iii): Der sogenannte Keynes-Effekt. Er besagt, dal Preiserhohungen zu einem Riick-
gang der Realkasse (= realem Geldangebot) fiihren. Dadurch kommt es C.p. zu einer
Ubemachfrage auf dem‘ Geldmarkt mit der Folge eines steigenden Zinssatzes (zum
Ausgleich des Geldmarktes). Der Zinsahstieg wird jedoch c.p. zu einer Verringerung
der Investitionsnachfrage und damit der Gesamtnachfrage fiihren. Bei nicht unendlich
schneller Preisanpassung bewirkt dies, wie oben erliutert, eine Anpassung des Giiter-
angebots und der Beschiftigung. Das Volkseinkommen geht mithin zuriick.

Theoretische Analysemethode:

Die traditionelle Makrookonomie. Siehe zu den obigen Effekten irgendein gutes
Makrookonomie-Lehrbuch (siehe zu den theoretischen Grundlagen auch Wagner
1989, 2. Kapitel).
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Wirkungskanal §

(3 |geringerer Ertrag] — 5 [geringerer internationaler
— Hande

Die eben beschriebene Wirkungskette @ ist eigent]icli nur eine Veranschaulichung

des allgemeinen theoretischen Bezugsrahmens. Denn in Wirklichkeit verlduft der Pro-

zeB iiber die Wirkungsketten("s) und( 4 . Die Rechtsunsicherheit, deren makrodkono-

mische Kosten hier herausgea rbeitet werden sollen, betrifft ja nur grenziiberschrei-

tende Kiufe und Verkiufe. Wenn von geringerem Ertrag und héherem Preis die Rede
ist, so betrifft dies nur die auslindischen Giiter. Allerdings, wenn die Rechtsunsicher-
heit allseitig ist, d.h. in allen Landem gegeniiber grenziiberschreitenden Transaktionen
vorherrscht, wofiir vieles spricht, wirkt sie wie eme allgemeine Preiserhéhung und
kann dementsprechend wie in (4) behandelt werden.

Wie ich oben schon erliutert habe, bedeutet Rechtsunsicherheit bei grenziber-
schreitenden Kiufen fiir die Verbraucher, daB auslindische Giiter fiir sie einen gerin-
geren Nutzen bringen. Die Aufieiling zwischen in- und auslindischen Giitern
verschiebt sich in der Giiternachfrage zugunsten der ersteren. Internationaler Handel
nimmt folglich ab. Auch von seiten der Unternehmer her ist dies begriindbar. Im Prin-
zip konnen die Folgen von grenziiberschreitender Rechtsunsicherheit natfﬁﬁch auch
von inlindischen Anbietern iibernommen werden. So kann ein Handelsunternehmen
preisgiinstigere auskindische Giiter in sein Sortiment nehmen und den Verbrauchem
inlindische Garantieleistungen etc. zusichern, d.h. die Risiken aus grenﬁibermhehm—
den Rechtsproblemen selbst auf sich nehmen. Allerdings wird dies das Unternehmen
nicht umsonst tun, sondemn hierfiir einen Ausgleich fiir das von ihm iibernommene
Risiko verlangen und dies in Form eines hoheren Preises an die Verbraucher weiter-
geben. Wenn der dann geforderte Preis hoher liegt als der fiir vergleichbare
mlindische Produkte, wird das Unternehmen rationalerweise das ohne Rechtsunsi-
cherheit billigere auslindische Produkt gar nicht in sein Sortiment aufnehmen. Den
Verbrauchern werden auf jeden Fall Kosten aufgebiirdet, entweder in Form von
hoheren Preisen (wenn Handelsunternehmen das Risiko tragen und in den Preis iiber-
wilzen) oder (wenn sie Kosten der Rechtsstreitigkeiten u.4. selbst tragen miissen) in

Form von geringerem Nuizen, wegen hoherem Risiko, oder in Form eines geringeren
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Angebots durch Ausfall des auslindischen Giitersortiments. Auf jeden Fall wird es so

zu einer vergleichsweisen Verringerung des internationalen Handels kommen.

Bislang haben wir nur von einer Verringerung der Nachfrage nach auslindischen
Giitern gesprochen. Es kann jedoch auch zu einem vergleichsweisen Riickgang des
Angebots an Exportgiitern aufgrund der grenziberschreitenden Rechtsunsicherheit
kommen. Dies ist begrindet vor allem durch das Risiko fiir die Anbieter
(Unternehmer), daB grenziiberschreitende Rechtsstreitigkeiten im Falle der Nicht-

- zahlung gelieferter Giiter aufireten konnen, wobei unterstellt wird, da sowohl die

<

Wahrscheinlichkeit der Nichtzahlung im Ausland als auch die Kosten der grenziiber-
schreitenden Rechtsstreitigkeiten hoher als im Inland sind.

Theoretische Analysemethoden:

Die obigen Aspekte lassen sich mit Hilfe der Handelstheorie niher begriinden. Man
kann hier verschiedene Modelitypen unterscheiden. Das “klassische” Modell
betrachtet die Auswirkungen, die Rechtsunsicherheit auf das AusmafBl des Handels hat,
der zwischen zwei Lindem im Rahmen der klassischen Heckscher-Ohlin-Theorie als
Folge von Ausstattungsunterschieden entsteht. Rechtsunsicherheit, sofern sie fiir

~ beide Linder gilt, fiihrt hier zu einer Veneuerdng der Exportgiiter. Die Folge ist, daB

die Nachfrage nach den importierten Giitern in beiden Landern zuriickgeht und durch
den erhohten Konsum des gleichen, aber im Inland produzierten Gutes substituiert
wird. Die Konsequenz dieser Nachfrageverschiebung ist eine Reallokation der
inlindischen Produktionsfaktoren, so dal in beiden Lindemn mehr des Jeweiligen
Import- und weniger des Exportgutes produziert wird. Dies bedeutet, daB bei Rechts-
unsicherheit der Handel zwischen den Lindem zuriickgeht. Dies 148t sich im Grunde
auch aus neueren Handelstheorien ableiten. Siche naher in den Kapiteln 4 und 7.

Wirkungskanal 4a

geﬁngere;{ir:;er?atima'ef — 3 | geringeres Einkommen
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Geringerer internationaler Handel besagt, daB bestehende internationale Preisdif-
ferenzen aufgrund der Rechtsunsicherheit nicht ausgenutzt werden. Das bedeutet, das
Preisniveau in den Volkswirtschaften ist hoher als bei stirkerem internationalen
Handel (bei Rechtssicherheit). Uber die in der Wirkungskette (9 erliuterten
Vermoégens- imd Keyneseffekte lassen sich wiederum konsum- und investititons-

hemmende und dadurch auch einkommensreduzierende Effekte ableiten.

~ Wirkungskanal 6

@ [Rechtsunsicherheitl  ——

Rechtsunsicherheit fiihrt nicht nur dazu, daB viele Verbraucher und auch Anbieter

Abstand nehmen von grenziiberschreitenden Kiufen und Verkiufen. Rechtsunsicher-
heit kann einfach auch nur Abwarten bewirken. Abwarten ist eine rationale Strategie,
wenn unvollkommene Information die Entscheidungsfihigkeit der Akteure beein-
trichtigt und gleichzeitig erwartet werden kamn, daB m der folgenden Periode
zusitzliche niitzliche Informationen emtreffen bzw. die Rechtsunsicherheit abgebaut
wird (z.B. durch Rechtsangleichung).

Theoretische Analysemethode:

Dieser Aspekt wird insbesondere in der Optionstheorie herausgearbeitet. Dieser
Ansatz stammt aus der Finanzmarkttheorie. Finanzmarktoptionen zeichnen sich durch
das Recht oder die Pflicht aus, beispielsweise Wertpapiere zu bestimmten Kursen zu
kaufen oder zu verkaufen. Solange der aktuelle Kurs des Wertpapiers nicht dem Kurs
der Verkaufsverpflichtung entspricht, kann die Moglichkeit, m Zukunft diesen Kurs zu
erreichen, als Option betrachtet werden. Diese besitzt einen Wert, der mit mathe-
matischen Methoden der Optionstheorie berechnet werden kann. Dabei wird meistens
auf die Aonahmen verschieden/er Wahrscheinlichkeitsverteilungen zuriickgegriffen, um
die zukiinftigen Wahrschemlichkeiten zu bewerten. Seit Begion der achtziger Jahre
wurde diese mathematische Methode zunehmend fir die Beschreibung anderer
6konomischer Sachverhalte benutzt, wobei sich die Investitionstheorie als eine Art

Referenztheorie anbietet.

Zur Optionstheorie siche niher in Kapitel 7.
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Wirkungskanal 4b

T 3 geringere Investitionen,
' Konsum und Einkommen

Aus optionstheoretischer Sicht verzogert Rechtsunsicherheit die individuellen
okonomischen Entscheidungen und verringert so das grenziiberschreitende Angebot
und die grenziiberschreitende Nachfrage nach dauerhaften Konsumgiitern im speziel-
len. Anders gesagt reduziert Rechtsunsicherheit internationalen Handel und fiihrt
damit auch zu gesamtwirtschaftlichen Einkommensverlusten (siche hierzu auch die
- Erliuterung zur Wirkungskette @oben).

Wirkungskanal 7

: - geringere Glaubwiirdig-
@[ Rechtsunsicherheit ! —_—— Keit der Politik

Rechtsunsicherheit habe ich, wie schon in Kapitel 1 erliutert, hier sehr weit gefafBit.
Der Begriff umfafit auch Rechtsinstabilitit. In diesem Sinne kann man hierunter auch
das Nichtbestehen rechtlicher Regelungen iiber die Verhaltensweisen oder von
Regelbindungen der Politiker subsumieren. Nun wird in der modemen
Makroékonomie betont, daB das Fehlen von Regelbindungen zur Unglaubwiirdigkeit
von Politikankﬁndigungen - wie zB. des Versprechens der Herstellung von
Rechtsstabilitit - fiihrt. Die privaten Wirtschaftssubjekte bernicksichtigen nimlich die
Moglichkeit bzw. den Anreiz von Politikern, von ihren Ankiindigungen / Versprechen

nach Erwartungsanpassung der Privaten wieder abzuriicken.

Der Aunreiz von Politikem; von ihren Versprechen wieder abzuricken, ist dadurch
begriindet, daff die Umsetzung von Versprechen Kosten verursacht. Solange die pri-
vaten Individuen den Versprechen Glauben schenken und ihre Verhaltensweisen
darauf einstellen, erscheint es den Politikem u.U. nicht notwendig, die Kosten des
Umsetzens der Versprechen auf sich zu nehmen. Erst wenn sich die Privaten spater
nach Wahmebmung des Nichteinhaltens von Versprechen weigemn, zukiinftigen Ver-
" sprechungen Glauben zu schenken, treten gesamtwirtschaftliche Kosten auf, die die.
Politiker mit der Kostenerspamis der Nichtumsetzung der ersten Versprechen zu ver-

gleichen haben. Bei sogenannten rationalen Erwartungen der Privaten werden diese
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den Anreiz der Politiker u.U. schon von Béginn an erkennen und dementsprechend
Ankiindigungen (oder auch Androhungen) von Politikern gar keinen Glauben
schenken.

Theoretische Analysemethode:

Die Analysemethode, mit der dieser Gedankengang in der modemen Makrookonomie
- modelliert wird, ist unter dem Namen dynamische oder Zeitmkonsistenztheorie opti-
maler Wirtschaftspolitik bekannt. In der Zeitinkonsistenztheorie wird - entgegen der
traditionellen Theorie der Wirtschaftspolitik - die Interdependenz zwischen der
Regierung eines Staates und ihren Waihlem, die gleichzeitig Wirtschaftssubjekte sind,
beriicksichtigt. Die Regierung und der private Sektor werden als rationale Subjekte
behandelt, die wissen, daB ihre eigene Entscheidung auch die des anderen beeinflufit
* und dieses Wissen mit in ihr Kalkiil einbeziehen.

Der Ansatz der Zeitinkonsistenztheorie schemt auch fiir die Analyse von
Verbraucherschutzproblemen vielversprechend zu sein. Wie Micklitz und Weatherwill
(1993) betonten, war vor dem Maastricht-Vertrag kein expliziter Verbraucherschutz
m der EG verankert. Es fehlten Institutionen, um diesen durchzusetzen. Fehlende
Institutionen sind aber haufig eine Quelle von Zeitinkonsistenzproblemen!55. Doch
selbst wenn es Institutionen gibt, ist die Frage, als wie stabil diese erachtet werden.
Dies pragt entscheidend die Glaubwiirdigkeit von Politikankiindigungen.

Als Losung dieses Problems wird hiufig eme rechtliche Festlegung oder Regelbindung
der Politik(er) gefordert. Zum Beispiel kann man an eme verbindliche, zB.
verfassungsmifig festgelegte, Umsetzung von Politikversprechen (wie z.B. Rechts-
angleichung) denken. Doch sind solche Vorschlige nicht unproblematisch. Denn
erstens ist selbst dann die Umsetzbarkeit von Politikversprechen nicht gesichert, da
die Umsetzung nicht nur von Politikerverhalten abhingig ist, sondemn die Akzeptanz
und Mitarbeit anderer gesellschaftlicher Gruppen voraussetzt. Zum aﬁdereix besteht

das damit verbundene Problem der Aufgabe von Flexibilitat. Der Nutzen von Flexibi-

155 Micklitz (1993) gibt eine exemplarische Darstellung der potentiellen Schwierigkeiten bei
der jurstischen Durchsetzung von Verbraucherinteressen bei grenziiberschreitenden
Konflikten.
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litat besteht darin, daBl auf unerwartete Ereignisse oder besser Problementwicklungen,
die nur durch ein Abweichen von der vorherigen Regelfestlegung bewaltigbar sind,
schnell und adiquat reagiert werden kann. In Hayek'scher Terminologie kénnte man
auch sagen, dafl man durch eine starre Regelfestlegung des Nutzens der Moglichkeit
einer permanenten Suche nach optimalen Losungen (z.B: Rechtsverfahren) verlustig
geht. Somit ist eme Regelbindung (oder z.B. eine starre Rechtsangleichung) u.U. auch

gar nicht wiinschenswert.
- Eine genauere Darstellung der Zeitinkonsistenztheorie wird in Kapitel 7 geliefert.

Wirkungskanal 7a

geringere Glaubwiirdig- - -
keit der Politik —> |_hohere Inflation |

Geringe Glaubwiirdigkeit der Politik geht mit suboptimalen volkswirtschaftlichen
Ergebnissen einher. Dies 1ifit sich gut am Beisi:iel der Geldpolitik veranschaulichen,
wie in vielen Veroffentlichungen seit den achtziger Jahren dokumentiert worden ist.
Hier soll nur der Grundgedanke kurz skizziert gemacht werden. Wenn die Geldbe-
hérden versprechen, daB sie in Zukunft Preisniveaustabilitit herstellen, werden die
privaten Wirtschaftssubjekte, wenn sie ihr Glauben schenken, ihre Inflationserwar-
tungen abbauen. Dadurch wird auch in die Faktorpreise kein Inflationsausgleich mehr
einbezogen. Preisniveaustabilitit kann so hergestellt werden. Wenn dagegen die pﬁ-
vaten Wirtschaftssubjekte der Geldbehorde keinen Glauben schenken, weil sie den
Aunreiz zu einem Abweichen von diesem Versprechen erkennén, werden sie weiterhin
Inflationserwartungen mit in ihre Verhaltenskalkiile einbezichen, so dafl dement-
sprechend - da die Inflationserwartungen in die Faktorpreisverhandlungen und in die
Preissetzung miteingehen - eine positive Gleichgewichtsinflationsrate entsteht. Der
Anreiz zu einem Abweichen von Versprechen besteht darin, daB eine iiberraschende
Inflationsproduktion nach moderner makrookonomischer Anschauung h.‘iuﬁg die
_ einzige Moglichkeit fiir die Politiker darstellt, (voriibergehend) Beschiftigung positiv
zu beeinflussen und/oder eine Einkommensumvefteilung zugunStén des Staates vor-

zunehmen.
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Theoretische Analysemethode:

Auch diese Argumentationskinie wird in der sogenannten Zeitinkonsistenztheorie
herausgearbeitet (siche oben). Zu den globalen theoretischen Hintergriinden ver-
gleiche zB. Wagner (1989).

Wirkungskanal 8

l héhere Inflation I"'———) l hohere Transaktionskosten 1

Das Hauptargument verliuft hier wie folgt: Das Funktionieren einer Marktwirtschaft
ist entscheidend von der Wirkung des sogenannten Preismechanismus abhingig.
Marktpreise, insbesondere Preisrelationen, sollten Knappheitsverhiltnisse ausdriicken,
so daB eine Verinderung der relativen Preise Anderungen von Knappheitsverhilt-
nissen auf den Markten signalisieren. Diese Informationen sollten Verbrauchem und
Investoren kostenlose Entscheidungshilfen bei ihren Planungen liefern. Bei Inflation,
msbesondere bei hoherer Inflation, konnen die Marktpreise diese Funktion nicht mehr
erfiillen. Es kann nicht mehr genau unterschieden werden, ob sich Preisrelationen
wegen Struktur- oder Priferenzinderungen oder einfach nur wegen der unterschied-
lichen Inflationsanpassung (Kosteniiberwilzung) geandert haben. Fehlinterpretationen
und darauf basierende Fehlentscheidungen der Verbraucher und Investoren treten
dann gehiuft auf Um diese zu vermeiden oder gering zu halten, bedarf es kost-
spieliger Informationssammlung. Es treten mithin héhere Transaktionskosten auf
Zudem verbleibt eine gewisse Unsicherheit hinsichtlich der Aussagekraft von relativen
Preisinderungen, da nicht alle Unsicherheit durch Informationssammlung behoben
werdep kann.

~

Insofern sind wir wieder dort angelangt, wo wir bei der Wirkungskette (1) wareﬁ.
Die weiteren Argumentatio;lsschxitte @ bis (® konnen nun wiederum auch auf
diesen Fall angewandt werden. Das bedeutet, es lassen sich genauso wie dort gerin-
gere Investitionen, Konsum und Einkommen (vefglichen mit dem Fall von Rechts-

sicherheit) ableiten.
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Theoretische Analysemethoden:

Die obigen Aspekte werden in der Markttheorie sowie in der Inflationstheorie, insbe-
sondere in der empirischen Inflationstheorie herausgearbeitet. Vergleiche hierzu z.B.
Wagner (1985).

Wirkungskanal 9, 92 und 4c

\

@ | Rechtsunsicherheit | —> | kiirzerfristige Kreditvergabe |

Ikiirzerfristige K.reditvergabel ——— ! hoherer Finanzierungszins]

@ D&herer Finanzierungszins | ———————> | geringere Investitionen und
. geringeres Einkommen

Die der Wirkungskette(s) zugrundeliegende Annahme lautet: Rechtsunsicherheit -
hier im Sinne von Rechtsinstabilitit - trifft langerfristige Kreditvergaben stirker als
kiirzerfristige; ja, es wird davon ausgegangen, daB bei Rechtsnstabilitit das Risiko
mit der Vergabedauer der Kreditvergabe iiberproportional stark ansteigt. Die Unsi-
cherheit liber mogliche grofere Politikinderungen oder -schocks ist fiir die kiirzere
Zukunft gering, jedoch fiir die fernere Zukunft sehr hoch (da auf die kingere Frist
Regierungswechécl oder sonstige grundlegende Anderungen als sehr viel wahrschein-
licher eingeschitzt werden als auf die kurze Frist; die niherliegende Zukunft wird als
subjektiv eher iiberschaubar betrachtet). Referenzfall ist die Situation in instabilen
Entwicklungslindern oder Transformationslindern wie RuBlland oder andere Staaten
der ehemaligen UdSSR. Dort steigt die die Rechtsunsicherheit widerspiegelnde Risi-
koprimiec im Zins mit der Kreditvergabedauer iiberproportional stark an
(Wirkungskette Go)).

Aufgrund der ungewissen politischen Lage in diesen Lindern nimmt das Ausfallrisiko
mit der Anlagedauer tiberproportional stark zu. Folglich sind Vermogensanleger kaum
mehr bereit, selbst bei hohen Zinsen lingerfristige Ausleihen i solche Staaten zu
vergeben. Auch Banken werden aus den gleichen Griinden zdgem, lingerfristige
Kredite dorthin zu vergeben; stattdessen werden lieber kiirzerfristige Kredite stindig
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verlingert, solange die befiirchteten Schocks nicht eingetroffen sind. Die Knappheit
an langfristigen Kreditvergaben treibt somit den Preis - sprich hier, den Zins - hoch.

Fiir die Unternehmer bedeutet dies, daB sie keine Langfristplanungen mehr einge-
hen konnen. Lingerfristige Investititonen werden zugunsten von kiirzerfristigen
Investitionen zuriickgestellt. Da aber insbesondere bei den fiir Entwicklungsprozesse
entscheidenden Infrastrukturinvestitionen (und F&E-Investitionen) lingerfristige
Finanzierungen (lingerfristiges Risikokapital) notwendig sind, wird der Entwick-
lungsprozeB wie auch der Transformationsprozef in Transformationslindem durch
Rechtsunsicherheit behindert. Die indirekten Kosten fiir die Verbraucher sind hier
ganz gravierend. Es 1aBt sich namlich zeigen (siehe die Wirkungsketten ‘ bis @
unten), daB die Wachstumsrate in Volkswirtschaften entscheidend von solchen
Investitionen und indirekt von der Zurverfiigungstellung von kostengiinstigem
lingerfristigen Risikokapital abhingig ist.

Theoretische Analysemethode:
Als Analysemethode fiir das obige Argument (5) bietet sich die Portfoliotheorie an.

In der Portfoliotheorie wird untersucht, in welcher Weise ein Wirtschaftssubjekt sein
Vermogen auf verschiedene Anlageformen aufteilt, die typischerweise durch
unterschiedliche Ertragsraten und Risiken gekennzeichnet sind.

Neben emer Begrindung des obigen Arguments kann die Portfoliotheorie auch
herangezogen werden, um zu zeigen, daBl bei Ansteigen der auslindischen Rechts-
unsicherheit eine Umschichtung im Portfolio mgunsten‘inlz’indischer Konsum- und
Investitionsprojekte smnvoll oder rational ist. Siehe dazu in Kapitel 4.

Wirkungskanal 2a und 3a

@ l hohere Transaktionskosten ] — ]Konzentrationsprozefi]

Grenziiberschreitende Rechtsunsicherheit fiihrt tendenziell zu einem Konzentra-
tionsproze m Richtung GrofSunternehmen. Die Begriindung lautet: Die Rechtsun-
sicherheit hinsichtlich grenziiberschreitender Geschifte ist fiir Klein- und Mittelbe-
triebe hoher als fiir GroBuntemehmen. Zum einen haben GroBunternehmen bessere

Ausgangsbedingungen: In der Regel haben sie schon hiufigere und dauerhaftere
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Geschiftsbeziehungen zu auslindischen Geschiftspartnern; von daher ist ihr Aus-
gangswissen, ibr Informationsstand iiber auslindische Rechtssysteme in der Regel
gféﬁer. Zum anderen ist ihre infrastrukturelle Basis in Form von Auslandsfilialen
und/oder untern;ahmenseigenen Rechtsanwilten im Durchschnitt wesentlich besser
ausgebildet. Beides erzeugt einen geringeren Bedarf an Informationssammlung und
damit geringere Informationssammlungskosten bzw./und einen geringeren Risi-
koaufschlag in ihrer Ertragsrechnung. AuBerdem ist zu beriicksichtigen, dal sich die
Rechtsunsicherheit bzw. der Versuch ihrer Bewiltigung in Grofunternehmen in emem
geringeren Riickgang der Kapitalrendite ausdriickt, da sich die Fixkosten der Infor-
mationssammlung dort auf viel mehr Giiter oder Geschiiftsaktivititen verteilen. Dies
bedeutet auch, daB sich Informationssammlung fiir GroBunternehmen eher lohnt als
fir Kleinunternehmen oder gar fiir die Verbraucher.

Hieraus kann man eine Konzentrationstendenz in Richtung der Grofunternehmen im
grenziiberschreitenden Handelsverkehr ableiten, da sich die Kosten durch grenz-
iiberschreitende Rechtsunsicherheit fiir die Klein- und Mittelunternehmen iiberpro-

- portional stark crhohen, so daf sie c.p. weniger konkurrenzfihig sind im‘Vergleich Zu
den GroBuntemehmen. ‘

Vergleiche naher hierzu in Kapitel 4.

Wirkungskanal 3b

[Konzentrationsprozeﬁ] E—— [ geringeres Volkseinkommen I

In der traditionellen Mikrodkonomie und Wettbewerbstheorie wird i.d.R. davon
ausgegangen, daB Konzentration c.p. mit Preissteigerungen und geringerer und/oder
qualititsmiBig schlechterer Versorgung fiir die Verbraucher einhergeht. Der Grund ist

' die zuriickgehende Wettbewerbsintensitit. Ein hoheres Preisniveau bewirkt allerdings
nach der Erliuterung von Wirkungskette @ tendenziell ein geringeres Volksein-
kommen und geringere Beschiftigung (und damit ein geringeres Verbraucher-

einkommen). Siehe niher dor.
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3.2 Dynamische Kosten der Rechtsunsicherheit

Die bisher abgeleiteten statischen Einkommenseffekte von Rechtsunsicherheit signali-
sieren ein andauernd niedrigeres Emkommensniveau gegeniiber dem Referenzfall von
Rechtssicherbeit. Em solcher emmaliger Rﬁbkgang des Volkseinkommens ist ein
kurzfristiger negativer Wachstumseffekt. Andauernde Wachstumseffekte im Sinne
emes permanenten Emkommensausfalls gegeniiber dem Referenzszenarium von
© Rechtssicherheit wiren demgegeniiber jedoch wesentlich bedeutsamere Kosten. Um
solche dynamischen, andauernden Kosten geht es in diesem Abschnitt. Mit der tradi-
tionellen makrookonomischen Theorne liefen sich solche dynamischen Kosten aller-
dings nur bei problematisierbarer Annahme von Verhaltensnigidititen begriinden.
Dagegen liefert ein neuer Theoriezweig der Makrookonomie, nimlich die sogenannte
“Neue" oder "endogene” Wachstumstheorie, em mikrookonomisch fundierteres
" Analyseinstrumentarium fiir die Erklirung solcher dynamischer Kosten!56.

Als die zentralen dynamischen Kosteneffekte von Rechtsunsicherheit werden die
Wirkungskanile (o) und (1) angesehen. Insbesondere auf (i) wird spater noch
ausfiihrlich emgegangen. Doch auch die Wirkungskanile@ und (13) sind interessante
Erklarungskandidaten fiir dynamische Kosten von Rechtsunsicherheit.

Wirkungskanal 10

geringere Investitionen, . 3 [geringere Wachstumsrate]

Konsum und Einkommen

Geringere Investitionen fiihren zu einer geringeren Wachstumsrate, wenn Investi-
tionen wesentlich fiir den Wachstumsmotor einer Volkswirtschaft sind. Als zentraler
Wachstumsmotor wird hiufig der technische Fortschritt angesehen. Wenn also
gezeigt werden kann, daB geringere Investitionen zu geringerem technischen Fort-
schritt fiihren, wire man einen wesentlichen Schritt weiter. In der Neuen
Wachstumstheorie wird dies auch unterstellt. Es wird davon ausgegangen, daB
Investitionen ja angebotsseitig Kapitalakkumulation darstellen und Kapitalakkumula-

tion immer mit der Produktion zusitzlicken neuen Wissens emhergeht. (Hintergrund

156 Vgl naher hierzu z.b. Wagner (1993), 2. Kapitel.
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dieser Sichtweise ist die plausible Annahme, daB ja nicht immer wieder in die gleichen
Giiter oder Produktionsverfahren mvestiert wird.) Da nun Wissen als der zentrale
Inpﬁt in der Produktion technischen Fortschritts angesehen wird, kann man daraus
folgern, daB niedrigere Investitionen auch mit geringerem technischen Fortschritt und
damit mit einer geringeren Wachstumsrate der Wirtschaft verbunden sind.

GleichermaBlen kann man geringeres Volkseinkommen als Ursache fiir Wachstums-
einbuflen ansehen, wenn geringeres Volkseinkommen z.B. gerngere Infrastruktur-
investitionen induziert und eine positive Korrelation zwischen Infrastrukturinvesti-

tionen und technischem Fortschritt unterstellt werden kann.

Theoretische Analysemethode:

Die Methode, mit der die obigen Gedankenginge modelliert werden konnen, ist die
“Neue Wachstumstheorie". Diese Theorielinie, die Mitte der 1980er Jahre begonnen
hatte, baut auf der traditionellen neoklassischen Wachstumstheorie auf, endogenisiert
jedoch den technischen Fortschritt. '

Man kann die Neue Wachstumstheorie in zwei unterschiedliche Zweige einteilen. Der
eine Zweig baut auf Modellen der "Erfindung" auf und betrachtet technischen Wandel
~ als einen kostspieligen und wohliiberlegten ProzeB. Die Modelle der Erfindung kon-
zentrieren sich dabei auf Faktoren, die den Anreiz, bewuBt zu erfinden, beeinflussen,
wie zB. den istitutionellen Rahmen und die MarktgroBe. Der andere Zweig der
Neuen Wachstumstheorie basiert auf Modellen des "leamming by doing" und sieht
technischen Wandel als das nichtintendierte Nebenprodukt der Giiterproduktion an.
Die dabei verwendeten Lernmodelle haben Faktoren im Blickpunkt, die den Anreiz,
verschiedene Giiterarten zu produzieren, beeinflussen, wie z.B. das Muster des

- komparativen Vorteils.

Siehe niher m Kapitel 7. Zu einem umfassenden Uberblick zur Neuen
Wachstumtheorie siche Barro und Sala-i-Martin (1995).
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Wirkungskanal 11

@ gedngere}r{i;:;er;lationaler _ lgen'ngere Wachstumsratel

Rechtsunsicherheit im hier gebrauchten Sinpe kann als ein nichttarifires Han-
delshemmnis angesehen werden, das - wie im Wirkungskanal @ begrindet - zu
- einem Riickgang des mternationalen Handels fiihrt.

Nun gibt es in der Neuen oder endogenen Wachstumstheorie mehrere Ansitze, die
zeigen, wie Freihandel das Wirtschafiswachstum verstirken kann bzw. wie
Handelshemmnisse optimales Wachstum verhindern. Grundidee dabei ist, daB die
Offung einer Volkswirtschaft gegeniiber der iibrigen Welt hiufig (zumindest kurz-
bis mittelfristig) zu einer Anderung der Wachstumsraten fiihrt und (langfristig) ein
hoheres Steady State erreicht wird. Das Verschmelzen der Kapitalstocke bewirkt eine
Verstirkung der positﬁen extemen Effekte und somit einen Wachstumsschub.
Beispielsweise kénnen Fixkosten auf ein groBeres Volumen verteilt und doppelte

Forschungs- und Entwicklungstatigkeiten vermieden werden.

Theoretische Analysemethoden:

Die grundlegende Analysemethode ist hier, wie gesagt, wi¢derum die Neue
Wachstumstheorie mit ihren verschiedenen Modellansitzen. Diese werden niher in
Kapitel 4 und 7 dargestellt. '

Alle Ansitze der Neuen Wachstumstheorie bieten Maoglichkeiten, die "Giiter"
.Rechtssicherheit und Rechtsunsicherheit via AuBlenhandel Einflufl auf das Wachstum
nehmen zu lassen. Am naheliegendsten ist es sicherlich zunichst, Rechtssicherheit als
eine Art offentliches Gut zu betrachten, das im Rahmen des EU-Bimnenmarktes von
der Gemeinschaft zum Nutzen der Verbraucher zur Verfiigung gestellt werden sollte.
GemilB einer anderen Variante kénnen durch Rechtsunsicherheit verursachte Han-
delshemmnisse die optimale Kapital- und Humankapitalbildung und somit auch die

Produktivitit und die Innovationsrate beeintrichtigen.
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Die aktuellsten und komplexesten Modelle erkliren die zunehmenden Innovations-
. raten mit endogenem technologischen Fortschritt. In thnen wird das physische Kapital
als ein Aggregat von Zwischengiitern interpretiert, dessen Zunahme technologischen
Fortschritt reflektiert. Gleichgewichtiges Wachstum wird nun auf die stindige Ein-
fiibrung neuer Zwischenprodukte zuriickgefiihrt. AuBenhandel kann dabei das
Wachstum verstirken, indem einerseits doppelte Forschung und Entwicklung von
Zwischengiitern vermieden wird (geringere Fixkosten) und statt dessen mit diesen
gehandelt wird, und andererseits durch Diffusion von Wissen. Wie konnen nun recht-
liche Hemmnisse in diese Modelle einflieBen? Eine andere Moglichkeit ist die Hand-
habung von Rechtssicherheit oder Rechtskenntnis als handelbaresZwischengut; eine
andere, siec mit Wissen gleichzusetzen. Die Modelle von Grossman und Helpman
bieten noch ene dritte Moglichkeit, denn in ihnen werden auch die Auswirkungen von
Handelsschranken untersucht. Als solche kénnen rechtliche Hemmnisse gut modelliert

* werden.
Vgl. niher hierzu Barro und Sala-i-Martin (1995).

Wirkungskanal 12

@ [ hohere Inflation ]

A
P4
A 1\
geringere Glaubwiirdig- /
keit der Politik
Politische /

Instabilitét

geringere Wachstumsrate

Wie in der Erklarung des Wirkungskanals beschrieben, tritt bei (hoherer) Inflation

eine Unsicherheit hinsichtlich der Aussagekraft von relativen Preisinderungen auf.

Dies 1iBt sich im Kontext der Neuen Wachstumstheorie als wachstumsbehindernd

oder -reduzierend ableiten.
Dariiber hinaus muf} auch folgender Zusammenhang gesehen werden:

~ Hohe Inflation wie auch geringe Glaubwiirdigkeit der Politik wird haufig als Hand-in-

Hand-gehend mit politischer Instabilitit angesehen bzw. darauf zuriickgefiihrt.
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Politische Instabilitit kann nun selbst wachstumshemmend wirken. Dahinter steckt die
Vermutung, daB politische Instabilitit negative Effekte auf Investitionen und auf den
SpezalisierungsprozeB und damit auf den WachstumsprozeB einer Volkswirtschaft

ausiibt.

Die allgemeine Begriindung hierflir lautet: Politische Instabilitit verunsichert die
privaten Akteure, da die Handlungsregeln die Stabilitidt verlieren, die erforderlich 1st,
um sie analog den technologischen Restriktionen als feste Nebenbedingungen in die

individuelle Verhaltensoptimierung embauen zu kénnen.

Politische Instabilitit treibt die Risikoprimie m der Renditekalkulation von Investi-
tionen hoch. Wie weithin bekannt ist, ist politische Instabilitit hiufig und vor allem in
Entwicklungslindem der AnlaB dafiir, daB heimische Investitionen wie auch not-
wendige auslindische Direktinvestitionen nicht durchgefiihrt werden. Fir die
Unternehmer ist aufgrund der politischen Instabilitit das Risiko andauemnder Kurs-
vwechsel und dadurch der Nichtrealisierbarkeit ihrer urspn'inglichen, fiir Investitionen
entscheidenden, Gewinnerwartungen prohibitiv hoch.

Theoretische Analysemethoden:

Zum einen lassen sich einige der obigen Gedankenginge im Kontext der schon oben
skizzierten “"Zeitinkonsistenztheorie optimaler Wirtschaftspolitik” modellmiaBig
beschreiben. Fast noch wichtiger ist zum anderen die Anwendung der "Neuen poli-
tischen Oknomie der makrookonomischen Politik" sowie der "Neuen Institutionen-
okonomie" schlechthin. Zu letzteren beiden siehe niher in Kapitel 7 unter dem Kapitel

"Neue Institutionenékonomie".

Die Frage, wie sich politische Instabilitit auf Wachstum auswirkt, ist von einigen
Autoren auch empirisch untersucht worden. Dabei wurde bislang auf zwei

Maoglichkeiten zuriickgegriffen, politische Instabilitit zu definieren.

Die erste Moglichkeit besteht dann, politische Instabilitit als die Tendenz der Staaten
zu Regierungswechseln zu definieren. Dabei kénnen diese Regierungswechsel
innerhalb des legalen Systems der einzelnen Staaten erfolgen oder in der Form eines
Putsches. Cukierman, Edwards und Tabellini (1991) benutzen diese Definition, um

politische Instabilitit in Zusammenhang mit Inflation zu betrachten.
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Die zweite Moglichkeit greift auf einen Index zuriick, der die sozio-6konomischen
Verhiltnisse in einer Gesellschaft widerspiegeln soll. Dabei werden zunichst die rele-
vanten Variablen entsprechend gewichtet und dann die spezellen Indexwerte fiir die
einzelnen Staaten berechnet. Eine solche Gewichtung kann zB. mit einer Fak-
torenanalyse besti