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1. INTRODUCTION

1.1 Terms of reference of the Review

Article 11 of Directive 85/337/EEC (hereafter called the ‘EIA Directive’) provides
that ‘five years after notification of this Directive, the Commission shall send the European
Parliament and the Council a report on its application and effectiveness’. The Directive was
notified to the Member States on 3 July 1985 and the five year period, to which Article 11
refers, ended on 3 July 1990. However, due to some delays in implementation, the
Commission decided to extend, by one year, the period to be covered by the report. The
Review, upon which this report has been based, therefore covers the period up to the

beginning of July 1991, i.e. 6 years since the Directive was first notified to Member States.

Since the process of implementing the Directive is a continuing one this report does
not claim to describe the current state of it’s implementation. However, where the
information exists on subsequent developments (July 1991-March 1992) in formal compliance,
this has been summarised in postscripts to the Member State annexes concerned (see 1.2

below)

The Commission decided that the Review should mainly focus upon the following

topics:

1. The extent of formal compliance by Member States with the requirements of
the EIA Directive.

2. The criteria and/or thresholds adopted by Member States for the selection of

Annex II projects to be subject to assessment.

3. The nature and extent of practical compliance by Member States with the

requirements of the Directive.



4, Key aspects of EIA practice (notably use of séoping, review of EIA studies,
monitoring of implementation and post-auditing of EIA studies, provision of

guidelines, and provision of training facilities).

5. Overall assessment of the effectiveness of the Directive’s implementation, and

difficulties in its implementation.

1.2 Structure of the Review
The Review is presented in two parts:

Part 1: The Report
Part 2: The Member State Annex

The Report contains the principal findings and recommendations and incorporates a
comparative analysis of the implementation of the EIA Directive in each of the twelve
Member States up to July 1991. Chapter 2 briefly explains the purpose and main provisions
of the Directive. The structure of the remainder of the Main Report closely follows the main
topics addressed in the Review:

- formal compliance (including the coverage of Annex II projects): topics 1 and 2 in
the Review (Chapter 3);

- practical application: topics 3 and 4 in the Review (Chapter 4);

- final considerations and action to be taken: topic 5 in the Review (Chapters 5 ).

The Member State Annex contains a short Introduction followed by separate chapters
reviewing the implementation of the EIA Directive in each of the twelve Member States. The
annexes have all been prepared according to a common brief which covers five main topics.
These are:

- the extent of formal compliance by the Member State concerned with the

requirements of the Directive;

- the criteria and/or thresholds adopted by the country for the selection of Annex

11 projects to be subject to assessment;



- the nature and extent of practical compliance with the Directive;
specific aspects of the Directive’s translation into Member States legislation

and practice; and

an overall assessment of the effectiveness of the Directive’s implementation in
that country.

_ The annexes cover the same topics but, because of differences in the nature of the
material to be presented, it has been more appropriate to use a different format, though one
which is still easy to follow. A number of the Annexes conclude with a postscript listing
subsequent regulatory changes, July 1991-March 1992.

Each annex bas been prepared with the assistance of one or more consultants with a
specialist knowledge of the application of EIA in the Member State concerned. The editors
of this volume are very grateful to each of them for the professionalism and dedication with
which they undertook this task. In preparing each Member State annex, the consultants have
examined the relevant literature, drawn upon their own experience and, of especial
importance, consulted widely to draw upon the experience and opinion of others.
Consultations have been held with the Ministry of the Environment (or its equivalent) in each
Member State and with other governmental offices and representatives of the other major
types of organisations involved in the EIA process (developers, consultancies, competent
authorities, environmental authorities and environmental interest groups). A high level of co-
operation has been experienced from environmental ministries and from the great majority
of those who were approached for assistance. Both the editors and the consultants have

valued the help that they have received and wish to record their warm appreciation for this.

In carrying out these reviews, there has been a conscious attempt to collect
information, experience and opinion from different perspectives, recognising that it was
unlikely to find a single truth about EIA implementation. In the writing of their annexes, a
genuine attempt has been made by the consultants to present an objective synthesis of the
available information and a balanced evaluation of the Directive’s implementation.
Inevitably, not everyone who has been consulted will agree with every element of that

synthesis and evaluation. It should therefore, be made clear that the content of each of the



annexes is the primary responsibility of the respective local consultant(s) and that those who
others were consulted in its preparation do not necessarily endorse all that is contained there.
Equally however, it is hoped that each will be accepted as a considered and informative

assessment which can be constructively used in improving EIA practice in the future.



2. THE EIA DIRECTIVE

2.1 Purpose and main characteristics of the Directive

Directive 85/337/EEC (the ‘EIA Directive’) is designed to ensure that an
environmental impact assessment is undertaken of certain projects and that this assessment is
taken into account before those projects are approved and implemented. It is a relatively
short legal instrument comprising 14 Articles and 3 Annexes but, as will be seen, it has wide
ramifications both for the implementation of the Community’s environmental policy as a
whole and for the pursuit of sustainable development. In certain respects it has the character
of a framework law. It establishes basic assessment principles and procedural requirements
and then allows Member States considerable discretion in the details of their transposition into
national legislation, provided these basics are respected.

The EIA Directive possesses three features of importance to modern environmental
policy:

- 1. It is an anticipatory instrument. Successive Action Programmes of the
European Communities on the Environment (Commission of the European
Communities, 1973, 1977, 1983, 1987) have emphasised that ‘the best
environmental policy consists in preventing the creation of pollution or
nuisances at source, rather than subsequently trying to counteract their effects’
(Preamble to the EIA Directive). One of the major purposes of the EIA
Directive is to ensure that the environment is taken into account at the earliest
possible stage in the planning and decision-making processes for certain
projects.

-2 It is an integrative instrument in two distinct, but complementary, senses:
- Firstly, it covers impacts upon all environmental media and receptors. It uses
a multi-media approach to environmental planning and management, which
takes account of interactions between effects on the different environmental
media;



- Secondly, it integrates environmental impact assessment into project planning
and implementation within the major economic sectors. This is in accordance
with Article 130R of the Treaty that ‘environmental protection requirements
are to be a component of the Community’s other policies.” As such, it is an

instrument for achieving sustainable development.

- 3. It is both a technically-based and participative instrument. It requires the
collection, analysis and use of sound scientific and technical data. However,

it also recognises the importance of consulting environmental authorities and
the general public, as part of the process of assessing the significance of a

project’s environmental impacts and taking these into account when approving
it.

Inevitably, the broad character of the EIA Directive has influenced the amount of time
needed to approve and implement it. The breadth of its application means that it has
implications for many different government departments, public authorities, and authorization
procedures. The provisions relating to consultation require greater ‘openness’ in some of the
procedures to be followed than was practised previously. Anticipatory and multi-media
assessments involve some changes in approach and working practices among those
professionally involved.

The initial, preparatory studies relating to the proposal for an EIA Directive were
undertaken in 1975/6 and it was formally adopted as a Commission proposal in 1980.
However, it was not until 1985 that it was finally approved by the Council of Ministers.
This, however, did not signal the end of the process of adoption, but rather the beginning of
gaining acceptance for the details of its transposition into national legislation and, ultimately
of far greater importance, its satisfactory application in practice. Compliance, in both these
aspects, was bound to take some time, given the nature and breadth of the changes which the
Directive required, and this has to be taken into consideration in evaluating the progress made
since 1985. Also, whilst the ‘framework’ nature of the Directive has, from one perspective,
made the task of implementation easier - by giving Member States more flexibility in
adjusting their existing procedures - its broad nature has, perhaps inevitably, entailed some



uncertainty over the precise interpretation to be placed upon the basic assessment principles
and procedural requirements which have to be satisfied. This also needs to be taken into

account when reviewing progress.

2.2 Main provisions of the Directive

This sub-section describes the main provisions of the EIA Directive, in order to show
how these are sequentially linked in establishing an EIA process’, and to indicate how, in
turn, this is related to the process of project planning, authorization and implementation of
which it forms an integral part. The main provisions of the Directive are described in outline
only and are not intended to provide a definitive legal interpretation of the Directive. Rather,
the intention is to provide an overview of the Directive’s requirements and intentions against
which the achievements of Member States since 1985, in its formal transposition into national
legislation and practical application, can be evaluated. To assist in this, cross-references are
made to the Directive’s articles and annexes, and to Figure 2.1 which locates the Directive’s

key requirements within the project planning and EIA processes to which they relate.

The Directive places a general obligation on each Member State to ensure that, before
consent is given, projects likely to have significant effects on the environment ... are made
subject to an assessment and that this assessment is integrated into the consent procedure
(Articles 2(1) and 2(2)). Exclusions and exemptions from this general obligation are limited
(Article 1(5) and Article 2(3)). Projects listed in Annex I are subject to this requirement,
(Article 4(1)). Projects listed in Annex II are also subject ‘where Member States consider
their circumstances so require’ (Article 4(2)). In interpreting this requirement (which must
be undertaken within the framework of the general obligation stated above), Member States
may, inter alia, specify certain types of projects or establish criteria and/or thresholds to
determine which projects should be subject to this requirement (Article 4(3)).

1

In this Main Report, the term ‘Environmental Impact Assessment’ (EIA) is used to
describe the environmental assessment process as a whole. ‘Environmental Impact
Statement’ (EIS) is used to describe the environmental assessment information to be
supplied by the developer at one stage in that process (see Figure 2.1). The actual
terminology used in the different Member States, particularly when referring to the
EIS, varies considerably.



The types of environmental impacts to be covered in assessments are defined in Article
3, which recognises that the actual coverage (or scope) of impacts should take account of the
circumstances of the individual case. The Directive does not specify how, procedurally or
methodologically, the scope of each assessment should be determined; this is left to Member
States to decide. Similarly, the Directive does not specify when the assessment should begin,
though its Preamble records ‘the need to take effects on the environment into account at the
earliest possible stage in all the technical planning and decision-making processes’; the

timing of the start of the assessment process is also left to Member States to decide.

The responsibility for preparing each EIS rests with the developer of the project
(Article 5(1)). The manner in which this is to be prepared is not prescribed in the Directive.
However, in order to facilitate its preparation, the Directive provides that ‘where they
consider it necessary’, Member States should ensure that the authorities holding relevant
information make this available to the developer (Article 5(3)).

The developer is obliged to supply the competent authority responsible for the
authorization of his project with the resulting information as specified in Articles 5(1) and
5(2) and Annex III. The information supplied must meet the requirements of Article 5(1) and
Annex IHI whilst, in so doing, must not in any individual case contain less information than
is specified in Article 5(2).

The form in which the information is to be supplied is not specified in the Directive.
In practice, it is frequently supplied in a self-contained document (often called an
environmental impact statement (EIS) or by a similar name). Alternatively, the information
is included with the other documentation required by the consent procedure (to simplify the
exposition, the term ‘EIS’ is also often used in this report to include such cases). There is
no provision in the Directive for checking the completeness or quality of the information that

has been submitted; such matters are for the Member States to decide.

The Directive provides for the above information to be made available to designated
environmental authorities, the public and (in specified circumstances) other Member States

as a basis for consultation. Member States are required to designate the environmental



authorities who shall receive copies of the environméntal information and who must be
consulted for their opinion on the consent application (Article 6(1)). Similarly, Member
States must ensure that both the consent application and the environmental information are
made available to the public and that the ‘public concerned’ is given an opportunity to
comment before the project is initiated (Article 6(2)). The detailed arrangements relating to
the above are to be determined by the Member States but the Directive does provide general
guidance on the matters they might cover (Article 6(3)). Additionally, Member States are
required to provide the above information, as a basis for consultations, to another Member

State where the project is likely to have significant effects on its environment (Article 7).

The Directive requires that both the information provided by the developer, and the
information supplied as a result of the consultations, must be ‘taken into consideration’ within
the consent procedure (Article 8). The procedures and methods by which this is done, and
the stages in the consent procedure at which this takes place, are not specified; these are
matters to be decided by the Member States. The Directive requires, when the competent
authority has reached a decision on the consent application, that the public (and any Member
State that was consulted under Article 7) be informed and that any conditions attached to that
decision also be made public. In certain circumstances, the reasons upon which the decision
has been based should also be provided (Article 9).



Figure 2.1 A simplified flow chart of the EIA process and its relationship to project appraisal,

authorization and implementation

EIA process

Project development process

Developer reviews the likely effects of

alternatives and uses this information when
choosing between them.

(Very limited provision for this in the
Directive - see Annex III.)

Developer reviews and evaluates
alternative ways of achieving his
corporate planning objectives.

Developer determines whether the scheme is
likely to need an EIA (the screening

stage). If so, he then determines the
scope of the assessment. Mitigating
measures are devised, where appropriate,
and are integrated into the schene.
(Some provision in the Directive - see
Articles 2-4 and Annexes I-III.)

Developer chooses his preferred
scheme, plans and designs its
development, and identifies,
evaluates and chooses between
different variants of the scheme. .

The environmental information (EIS) is

prepared for the preferred scheme and is
submitted to the competent authority

Developer finalises the planning and
design of his scheme for the purpose
of his consent application.

(Article 5.)

Developer submits his consent
application, and EIS to the competent
authority.

Competent authority, or another body
established for this purpose, reviews the EIS
and makes arrangements for consultation to take
place. (Article 6)

~ Copies sent to designated environmental
authorities and opinions sought. (Article 6)

- Copies made available to the public and
opinions sought. (Article 6)

- If relevant, copies sent to other Member
States as a basis for consultation.
(Article 7)

Competent authority makes its decision, taking
all relevant considerations into account,
including the EIS and consultation findings.
(Article 8)

Competent authority makes public its decision,
any conditions attaching thereto, and, if
applicable, the reasons for i1ts decision.
(Article 9)

Project implemented. Conseciences of
implementation and compliance with consent
conditions are monitored. I certain
circumstances this may lead =0 project
modifications. (No preovisicn for this in the
Directive.)




The Directive does not provide for monitoring the implementation of the project and

its resulting environmental impacts; such arrangements are matters for the Member States
to decide.

It is apparent that the purpose of the Directive is much broader than carrying out
assessment studies and preparing EISs. Its intent is to establish an EIA process and to
integrate this into existing arrangements for project appraisal, approval and implementation.
It establishes a number of the principal components of that process and the main forms of
their integration but leaves the determination of the details of these and of other components
in the process to the discretion of the Member States. This is illustrated in Figure 2.1.
Success in fully achieving the Directive’s purpose depends not only on formal compliance
with the letter of its requirements by Member States, but also on broader practical compliance
with the ‘spirit’ of what it attempts to achieve.

11



3. FORMAL COMPLIANCE

3.1 Introduction
This chapter reviews the extent to which, by July 1991, Member States had transposed
the requirements of the EIA Directive into their national laws; that is, the extent to which
Member States had formally complied with its provisions. Issues relating to practical
compliance, that is the extent to which the Directive’s provisions are being satisfactorily
implemented in practice, are examined in Chapter 4.

Member States use a variety of legal instruments in the transposition of Community
Directives, and describe these in a variety of terms - laws, ordinances, decrees, regulations,
mandatory circulars, etc. Frequently, because of the broad scope of the EIA Directive,
transposition involves the approval of a number of new laws, regulations, etc., as well as
amendments to existing legal instruments. Additionally, in Member States with federal
constitutions, these legal instruments may be promulgated and/or amended by both national
and regional authorities. Therefore, the legal measures to be taken by Member States to
achieve full formal compliance with Directive 85/337/EEC may be quite extensive. Member
States also issue guidance to assist in the interpretation and application of these legal
instruments. These also are described in different terms - guidance notes, circulars, etc.
However, whilst they may be very influential, they are, in the final analysis, non-mandatory
in nature. Case law of the European Court of Justice has established that such administrative
forms of communication are not generally a satisfactory means of transposing the obligations

contained in Directives into national systems.

The numbers of complaints, petitions and questions raised in the European Parliament
relating to the EIA Directive which have been received and processed by the Commission’s
Services are summarised in Appendix 2. This Directive has attracted a greater annual number
of complaints, etc., than the average for all environmental directives and, since 1988, the

numbers of complaints, etc., relating to this Directive, have increased each year.

This Review of formal compliance is separate from the procedure for dealing with
these complaints. Its purpose is to identify the principal legal measures by which Member

12



States have attempted to implement the EIA Directive, to evaluate the overall extent to which
formal compliance has been achieved within the Community and to highlight any principal

deficiencies in formal compliance which remain to be addressed.

3.2 Legal measures to comply with the Directive
Table 3.1 summarises the principal legal measures implemented by each Member State
to comply with Directive 85/337/EEC. Fuller details are provided in the Member State

annexes in the second volume of this Report. All Member States, with the exception of

France, have approved some new legal measures since the EIA Directive was agreed in 1985,

and France bad previously enacted a number of EIA measures. As the Table shows, by July
1991 most Member States had introduced more than one legal measure and some had
implemented a considerable range of EIA measures.

Belgium Flanders: - Environmental Licence Decree of 28 June 1985. + Administrative Order of 23 March 1989 cancerning EIA for
certain types of 1industrial projects. < Administrative Order of 23 March 1989 concerning EIA for certain types of

infrastructure related projects. « Four Administrative Orders awending the existing building permit procedures.

Wallonia: - Decree of 11 September 1985 concerning the assessment of impacts on the environment in the ¥allgon Reqion. -

Administrative Order of 19 July 1990 implementing the EIA Decree of 11 September 1985.

Denmark « Executive Qrder No. 379, 1 July 1988 concemin%othe environmental assessment of major projects in coastal waters.
« Amendment of the Environmental Protection Act, No. 216, 5 April 1988. . Executive Order No. 446, 23 June 1989 concerning
the assessment of the impact of major projects on the environment. « Executive Order No. 119, 26 February 1991 on

environmental approval of activities coverad by EIA in the National and Regional Planning Act. -+ Planning Act No. 388
June 1991.

France « Law No 76-629 10/07/76 regarding the protection of nature. - Law No 76-663 19/07(76 regarding the protection of nature

(classified industrial installations). - Decree No 77-1133 21/09/77 for industrial installations. - Application Decree No
77-1134 21/09‘77 for tha law relating to the protaction of nature. <« Application Decree No 77-1141 12/10/77 for the law
relating to the protection of nature. . Law of 12/07/83 regarding public enquiries. + Decree No 85-453 23/04/85 relating
to the application of the law of 12/07/83.

Germaay Federal: « Act on the Implementation of the Council Directive of 27 June 1985 on the Assessment of the Effects of Certain

Public and Private Projects on the Environment (85/337/EEC) of 12 Fabruary 1990 (and consequential changes to elaven other
Federal Acts). + Amendment to the Federal Mining Act of 12 February 1990 and Statutory inance for Environmental Impact
Assessment far Mining Projects of 12 July 1990. + Amendment to the Federal Land-Use Planning Act of 11 July 1989 and
Statutory Ordinance to the Federal Land-Use Planning Act of 3 December 1990.

LAnder: Legal measures by individual Linder - Bavaria (1990), Hessen {1990), Saarland (1991), Scleswig-Holstein (1991).

Greece « Presidential Decree 1180/81, ®EK 293 A/8L. . Law 1650/86 for the Pratection of the Environment, &EK 160 A/86.
:;gasteriﬂ Decision 69269/5387/25-10-90, $EK 678 B/90. - Ministerial Decision 75308/5512/26-10-90, &EK 691

France, Greece and Ireland enacted some EIA legislation prior to 1985 and these legal
measures have been included in the table. A number of other Member State have also
enacted more specialised environmental protection measures (see, for example, the
Member State annex for Denmark for further details). These, because of their less
comprehensive nature, are not regarded as EIA legal measures for the purposes of this
comparative review. However, it is recognised that in certain cases they may
collectively cover some of the features of an EIA system. This should be taken into
consideration in the interpretation of the tables and other data which follow.

13



+ Local Gavernment %P'Ianning and Development) Regulations, 1977. (SI No.65 of 1977). - European Communities (Environmental
Impact Assassment) (Motorways) Regulations 1988. (SI No. 221 of 1988;. » Local Government (Roads and Motorways) Act, 1974
(Prescribed Forms) (Amendment) Regulations, 1988. (SI No. 222 of 1988). + European Communities (Environmental Impact
Assessment ) Reguht.ions, 1989. (SI No. 349 of 1989). + Local Government (Planning and Development) Raguhtions, 1990. (SI
No. 25 of 1990). -« Fisheries (Environmental Impact Assessment) Regulations, 1990. (SI No. 40 of 1990). « Fisheries
éEnvironmentﬂ Impact Assessmn:} {No. 2) Regulations, 1990. (SI No. 41 of 1990). « Gas Act 1976 (Sections 4 and 40A)
egulations, 1990. (SI No. 51 1990) » Air Navigation and Transport {Envir al Impact A t) Regulations,
1990, %SI No. 116 of 1990). . Petroleum and Other Minerals Development, 1960. §Sectson 13A) Regulations, 1990) (SI No. 141
of 1990). . Foreshore (Environmental Impact Assessment) Regulations, 1990. (SI No. 220 of 1990). - Arterial Drainage
Acts, 1945 and 1955. (Environmental Impact Assessment) Regulations, 1990. (SI No. 323 of 1990).

Italy

National: . Law n.349, 8th July 1986, Regulations governing environmental damage, and establishment of Environmental
Ministry. + Decree of President of Council of Ministers n.377, 10th August 1988, Regulations governing ruling on
environmental compatibility in accordance with article 6 of Law n.349, 8th July 1986. + Decree of President of Council of
Ministers, 27th December 1988, Technical regulations for the drawing up of the studies of environmental impact study and
the formulation of the judgement of compatibility in accordance with article 6 of law 8 of 8th July 1986 n.349, adopted in
accordance with article 3 of the Decree n.377 10th August 1988. + Law n.142, 8th June 1990 Reform of Local Bodies. -
Law n.241, 7th August 1980, New rules concerning the administrative procedures and the access to administrative documents.

ional: .« Autonomous Province of Trento, Law n.28, 29th August 1988. - Veneto Region, Law n.33, 16th April 1985,
ified by Law n.28, 23rd April 1990, . Abruzzo Region, Law n.56, 9th May 1990, - onomous Region of Friuli Yenezia
Giulia, Law n.114, 25th July 1990. - Autonomous Region of Valle d’Aosta, Law n.6, 4th March 1991.

Luxembourg

o Law of 9 May 1990 relating to the contral of dangerous, dirty or noxious installations. .« Grand-ducal regulation of 18
Nay 1990 determining the list and the classification of dangerous, dirty or noxfous installations. + Grand-ducal
regulation of 18 May 1990 appointing experts and agents to investigate and verify infringements of the law and implementing
regulations relating to classified installations.

Netheriands

« Environmental Protection (Gemeral Provisions) Act (Wabm), Extension, April 1986. - Environmental Impact Assessment
Decree, May 1987. -« Notification of Intent Environmental Impact Assessment Decree, July 1987.

» Law n® 11/87, Portuguese Environmental Act. - Decree-Law n® 186/90, EIA Process. « Decree-Regulation n*® 38/90, EIA
Process. + Decree-Law n® 109/91, Licensing procedures for industrial activity. -« Decree-Regulation n® 10/91, Licensing
procedures for industrial activity.

Spain

National: - Legislative Rayal Decree 1302/1986 of 28 June. « Royal Decree uayma of 30 September. - Act 25/1988
relating to highways. < Act 4/1989 on the conservation of natural areas and wildlife.

Raglom'(: « Decree 4/1986, Baleares. « Act 1/1987, Asturias. - Order, 12 July 1988, Andalucfa. - Decrees 192/1988,
118/1989, 148/1990, Aragén. « Decree 11471988, Cataluna. « Decree 245/1988, Navarra, - Decree 269/1989, Castilla y Leén.
« Dacree 27/1989, Pafs Vasco. - Act 2/1989, Decree 162/1990, Valencia. + Decrae 442/1990, Galicia. - Act 11/1990, Islas
Canarfas. « Decree 50/1991, Cantabria. . Decree 45/1991, Extremadura. - Act 10/1991, Nad‘rid.

United Kingdom

« Town and Country Planning (A t of Envir tal Effects) Regulations 1988 (SI No. 1199). + Environmental
Assessment (Scotland) Regulations 1988 (SI No. 1221), .+ Environmental Assessment (Salmon Farming in Marine Waters)
Regulations 1988 (SI No. 1218). -+ Environmental Assessment (Afforestation) Regulations 1988 (SI No. 1207). - Lland
Drainage Improvemant Works (Assessment of Environmental Effects) Regulations 1 (SI No. 1217). - Highways (Assessment of
Environmental Effects) Regulations 1988 (SI No. 1241). « Harbour Works (Assessment of Environmental Effects) Regulations
1988 (SI No. 1336). < Town and Country Planning General Development Order 1888 (SI No. 1813). < Town and Country Planning
General Development) (Scotland) Amendment Order 1988 (SI No. 977). - Town and Country Planning (General Deve]o‘ment}
Scotland) Amendment No. 2 Order 1988 (SI No. 1249). - Harbour MWorks (Assessment of Environmental Effects) (No. 2

Regulations 1989 (SI No. 424). + The Town and Country Planning (A t of Envir tal Effects) &Nundment)
Regulations 1990 (SI No. 367). « The Electricity and Pipe-1line Works (Assessment of Environmental Effects) Regulations
1990 gSl No. 442). -+ The Roads (A t of Envir al Effects) Regulations (Northern Ireland) 1988 (SR No. 344). -
The Planning (A t of Envir tal Effects) Regulations (Northern Ireland) 1989 (SR No. 20). -+ The Environmental

Assassment (Afforestation) Regulations (Northern Iraland) 1989 (SR No. 226). « The Harbour Works (Assessment of
Environmental Effects) Regulations (Northern Ireland) 1990 (SR No. 181).

Fuller details are ined in the Member State in the second volume of this report, which also lists additional legal impl d b
July 1991 and March 1992,

Table 3.2 compares and analyses the dates at which these measures were approved.

It shows that, whilst some measures were approved during the transitional period 1985-88

(e.g. in the Netherlands, Spain and certain Belgian regions), the main period of formal

implementation has been in the post-July 1988 period and, particularly, during 1990-1. As

will become apparent, the degree of formal compliance with the EIA Directive by the end

of the transitional period was, for most Member States, very limited.

Despite substantially greater progress, between mid-1988 and mid-1991, the process

of achieving formal compliance was not complete by July 1991. As Table 3.3 illustrates,

there were a considerable number of additional legal measures still in the process of

formulation and approval at that date. Additionally, there are some differences in

interpretation (which will be explored later) about the extent to which the combination of
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existing and proposed measures are likely to be sufficient to achieve satisfactory formal

compliance.

Additional legal ures in I f bein r or

ithi Member ly 1991

Mcember State

Mcasures to remedy deficiencics

Belgium

Flanders: a new Administrative Order is anticipated ta be in effect by 1-9-91, which will include, inter alia, the
requirement for a public hearing for every industrial project subject to EIA; also the EIA report will fave to be sent to
the_company safety committee and ta the committees of neighbouring companies, where applicable.

Wallonia: a new Administrative Order is anticipated to be in operation in the autumn of 1991, which will: contain an
explicit Tist of projects to be subject to EIA, set out a cammen reporting format for the initial enviranmental evaluation,
and cover transboundary effects.

Bru:se]s: a draft Ordinance has been prepared together with supporting discussion documents, and is undergoing legal
review.

Nuclear-related activities: a proposal exists to cover this type of development, possibly by a cooperation agreement
between national government and regions.

None is envisaged at present.

France

A decree is envisaged to make the non-technical summary mandatory, to change the provisions regarding competent
authorities, and to cover transboundary effects. A ministerial order is being prepared uh'll::h will specify the information
required in an EIS, in compljance with Annex III of Directive. A strengthening of the status and influence of the
“saisine” procedure (concerned with review) is also being considered. Possible Tonger term changes include setting up
inspectorates, similar to those that exist for the "installations classées”, for post-monitoring of the EIA.

Certain measures sti11 to be adopted include the Statutory Ordinance to the Federal Immission Cantrol Law (adopted by the
cabinet, but still to be passed by the Bundesrit), the Statutory Ordinance to the Atomic Energy Act, and the General
Administrative Provisions for the EIA Act (the guidelines and interpretation of the EIA Act). Various tdnder-lavel
legislation - state acts or statutory ordinances - have still to be adopted.

The Ministry of EPPP is to issue circulars (which will be binding) containing, inter alia, specific criteria and thresholds
for Annex II projects.

Nane is envisaged at present.

Law proposal n§181, "Regulatfons concerning the EIA procedure®, was presented to Parliament on 25-10-90 - this will extend
EIA to Annex II projects, with the regions being the competent authority; will include sectoral and territorial plans and
programmes; will extend the public inquiry procedure to all Annex I projects; and will simplify administrative
procedures. Other regiaonal legislation is expected to follow, once the national legal arrangements are complete.

A new draft regulation, “Draft grand-ducal regulation concerning the assessment of impacts on the environment of certain
public and private projects®, was submitted to Parliament in May 1991. It aims to cover current deficiencies relating to
Annex I projects, the content of the EIA, transboundary information and cooperation, and EIA procedure and public
participation for road building projects. Separate regulations will be prepared for those Annex 1I project types not
covered by the draft regulation; these relate to land consolidation, afforestation and urban planning projects.

A Bill is to be sent to Parliament to delete the basis for exemption on the criterion of ‘no serious harmful environmental
consequences’, to include the irement to assess the individual Annex Il activities to see if an EIS is necessary, and
to include regulations for mandatory provision of information and consultation where transfrontier environmental effects
are concerned. A change in the EIA Decree, so that there will be a screening procedure for the remaining Annex II
projects, is also in preparation.

None is envisaged at present.

Spain

None is envisaged at present at the national Tevel. Some further legislation may be enacted by the Regions.

United Kingdom

The Drainage (Environmental Assessment) Regulations (Northern Ireland), and The Environmental Assessment (Discharges to
Water) Regulations (Northern Ireland).

Failures to achieve satisfactory compliance, six years after the Directive was

approved, are an obvious major source of concern.

3.3 Projects covered by the Directive

Subject to the exemption for projects approved by Acts of Parliament, the Directive

provides that all projects which are likely to give rise to significant environmental impacts

should be subject to environmental impact assessment. These projects, as previously
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explained, may fall within the classes of projects listed in Annex I or in Annex II of the
Directive.

Other than in individually determined, exceptional cases, all projects on the Annex I
list must, according to the Directive, be subject to EIA. The extent to which Member States
formally complied with this requirement, by July 1991, is summarised in Table 3.4. In the
majority of cases, it would seem that formal compliance was broadly satisfactory. However,
in four cases (Belgium, Germany, Luxembourg and the Netherlands) formal compliance was
incomplete. The reasons for this differ. In the case of Belgium and Luxembourg it is due
to the absence of national EIA legislation; in the case of Germany it is due to the delay in
approving a statutory ordinance; and, in the case of the Netherlands, it is due to the use of
thresholds excluding certain Annex I projects from assessment. In each case, remedies are
envisaged by the Member States concerned (see Table 3.4 and the relevant Member State
annexes). Additionally, but less obviously, the coverage of Annex I projects may differ to
some extent between Member States because they have interpreted the scope of the classes
differently. In particular, it has been difficult to provide a generally-accepted definition of
an ‘integrated chemical installation’.

16



Table 3.4 The T f cl f Annex I pr ithin Member

legislation

Member State Covenage Additional coverage proposed

Belgium A1l classes (except 2. nuclear related activities). A proposal 1is expected to implement the Directive for nuclear
related activities, possibly through a cooperation agreement
batween the national government and the regions.

Denmark A1l classes. None propased at prasent.

France A1l classes. None proposed at present.

Germany A1l classes covered by legislation, but not in force | None praposed at present.

) for all projects until the Statutory Ordinance fs
adopted.

Greece A1l classes. None proposed at present.

Ireland A1l classes. None proposed at present.

Italy A1T classes. None proposed at present.

Luxembourg Only roads (included in class 7). New draft Tegislation submitted to Parliament in May 1991, once
adopted, will ensure coverage of all classes of Annex I projects.

Netherlands A1l classes, but subject to thresholds in certain] The new EIA Decree will remove the thresholds for Annex I

cases. categories.

Portugal A1l classes. None proposed at present.

Spain A1l classes. None proposed at present.

United Kingdom A1l classes. None propesed at present.

According to the Directive, Annex II projects are to be subject to an environmental

impact assessment where Member States consider that their circumstances so require. In

interpreting this, they are expected to have regard to the general obligation to subject to

assessment all projects likely to have a significant environmental impact. In assessing the

extent of Member State compliance with this requirement it is appropriate to consider two

questions:

- Which categories and sub-categories in the Annex II project list are covered by
Member State law?

- What criteria and/or thresholds, etc., apply in determining which projects within these

categories and sub-categories should be subject to EIA?

Table 3.5 summarises the coverage of Annex II categories and sub-categories under

Member State law as at July 1991. It demonstrates that the coverage varied greatly between
the Member States:
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- some countries (for example, France, Greece, Ireland and the United Kingdom) cover
all categories and virtually all sub-categories of projects within them;

- Germany covers virtually all categories and includes 49 of the 81 sub-categories of

projects within them,;

other countries (for example Italy, Denmark, Spain) cover a relatively small number

of sub-categories, leaving a considerable number of broad categories of projects
uncovered.

These differences are further accentuated by the fact that some Member States (e.g. the
United Kingdom) interpret Annex II to include modifications to existing Annex II projects,
if they are likely to give rise to significant environmental impacts, whereas a number of other
Member States do not. Whilst some of the new measures proposed by Member States will

assist in reducing the existing deficiencies and discrepancies between countries, many are
likely to remain unless further remedial measures are taken.

Momber State
Belgium Some categories. Some sub-categories. Wallonia: the new Administrative Order will contain a Tist of
Srnjects (more c'lusn'liy resembling the requirements of the EIA
irective) for which EIA will be mandatory.
Deamark Category 6. Some sub-categories (lb, lc, 2a, 2c, 2k, | None proposed at present.
2m, 3h, 1lla, 111).
France All categories. Most sub-categories (all except lb). { None propased at present.
Germany Al categories. Many sub-categories {la, lc-f, 1h, ]| Linder-level legislation may lead to more sub-categories of Annex
2b-m, 11 projects being subject to EIA.
3a-b, 3f-j, 4a-b, 4d, 4g, 4k, 6a-b, 7h, 8e, 10d-h,
10§, 1la, llc-i).
Greece A1l categories. A1l sub-categories. None proposed at present.
Treland A1l categories. A1l sub-categories (except la). None proposed at present.
Ialy No categories. Some sub-categories {10f). Adoption of law proposal n.5181 will extend EIA requirement to all

categories and sub-categories of Annex II projects. Other regional
Jegislation may also achieve this.

Luxembourg No categories. Some sub-categories or equivalents. The new draft regulation will cover a number of Annex II projects.
Special regulations will be formulated, by the Ministry of the
Environment, to cover land consolidation projects, afforestation,
and urban planning projects.

Netherlands Category 9. Some sub-categories or equivalents (la-c, | Regulations included in the new Bill will require a screening
ih, 2a-e, 21, 3a-¢, 3e, 3h, 3i, 4b, 4k, 6a, 10a-b, | procedure for the individual activities covered by Annex II, to
10d-J, 1la, lic, lle). consider whether an EIS should be prepared. A change in the EIA

Decree, is also in preparation, so that there will be a screening
procedure for the remaining Annex II projects not covered a

present.
Portugal No categories. Some sub-categories (la-f, 2c-h, 2m, | None proposed at present.
3b, 3d, 3g, 3i, 7f, 8c, 10b, 1g-f. 10h, 101,' lla).’ ’
Spain At national level, no categories. Some sub-categories | None proposed, at the national Tevel, at present. Regional level
1d, 2e, 2§, 10d, , 103). Tegislation may achieve fuller coverage of Annex II projects.
At regional level, some additional categories and sub-
categories.
United Kingdom A1l categories. Most sub-categories (all except la| None proposed at present. Under the Planning and Compensation Act
and 1b). 1991, EIA can be required for additional classes of project Tikely

to have significant environmental effects.
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Most, though not all, Member States have adopted some thresholds and/or criteria to
determine which particular projects, in given categories or sub-categories, should be subject
to assessment and which need not be. These thresholds may be legally binding (as in the
majority of Member States) or they may be advisory (as in the United Kingdom and
Wallonia) leaving the competent authorities with some discretion as to how they should be
applied. The extent to which criteria and/or thresholds are used in selecting projects varies
greatly between countries and according to project category. In some cases, where thresholds
are not provided (e.g. for certain project categories in Spain and Italy) or where the threshold
is very low (e.g. in France) there are few exemptions and most of the projects within the
categories concerned are subject to EIA. In other cases, where higher thresholds are common
(e.g. Netherlands, UK), the great proportion of small and medium-sized projects are
excluded.

Where thresholds do exist for the same kinds of projects in different Member State
EIA provisions, it should be possible to make some assessment of their broad comparability.
Unfortunately, this cannot be fully achieved because the categorisation of projects and the
ways in which the sizes of projects are defined are often different. Where meaningful
comparisons can be made there are examples to be found both of broad comparability and,
seemingly, of major discrepancies. These are illustrated in Table 3.6 below. (The more
detailed information from which this table is drawn is contained in the Member State
annexes.) Whilst there is no a priori reason why the minimum size of projects giving rise
to significant impacts should necessarily be the same in all the Member States, a number of
the differences in threshold levels are equally hard to justify and these (of which only a small

sample are presented in the table) merit further investigation.

Tabl Exampl f proj hol ntained in Member 1 d
guidance

Project type Examples of

Pig rearing installations + Greece (20 pigs), - Ireland (1000 pigs), -+ Germany (1400 pigs),
« United Kingdom (5000 pigs)

Quarries « France (Sha or more), - Ireland (S5ha or more), -« Portugal (Sha or more),
Belgfum-Wallonia (10ha or more), - United Kingdom (50 ha or more),
Netherlands (100ha or more).

Non-ferrous metals + Belgium-Flanders (production cagacity 50,000 tonnes or more p.a.),
+ Germany (production capacity 100,000 tonnes or more p.a.},
« Netherlands (production capacity 100,000 tonnes or more p.a.).
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Urban development project . Ireland (Zha or more), -« United Kingdom (Sha or more), + Belgium-Flanders
(10ha or more), -+ Portugal (10ha or more).

Four Jane roads » Netherlands (5km or more in a rural area), - Ireland (8km or more in a rural
area), -« United Kingdom (10km or more in a rural area).

Airports » Ireland (runway length of more than 800m), - Belgium-Wallonia (runway length
of more than 1200m), + Netherlands (runway jength of more than 1800m).

Installations for the disposal of industrial and domestic waste | « Belgium-Flanders {capacity of 25,000 tonnes or more p.a.), -« Ireland {capacity

of 25,000 tonnes or more p.a.), + Netherlands (capacity of 25,000 tonnes or more
p.a.), - United Kingdom (capacity of 75,000 tonnes or more p.a.).

Where the Member State has restricted the number of Annex II categories and sub-
categories to be subject to EIA, and its thresholds are relatively high (e.g. Netherlands), then
the number of Annex II projects requiring assessment will be smaller than average. Where
the coverage is wide and thresholds are low (e.g. France) the number of assessments to be
undertaken may be very large. Other Member States combine broad project coverage and
relatively high thresholds or more limited project coverage and low thresholds. Thus,
between the Member States, the full spectrum of possible combinations may be observed.
Since a number of Member States are processing new legislation relating to Annex II and no

clear consensus on threshold levels yet exists, the variability in treatment is likely to become
even greater, if no remedial action is taken.

One final matter of importance, when considering which projects require assessment
under the terms of the Directive, is how the exemption of projects approved by Acts of
Parliament (as provided for in Article 1(5)) is being treated by Member States. Although the
information available is not complete, it points to some variability in treatment. In some
Member States, the use of this exemption appears to be insignificant (Belgium, Greece,
Ireland). In one or two cases there is some evidence that Acts of Parliament have been used
to approve projects to simplify and speed up the authorization process which, inter alia, avoid
the need or weaken the provision for an environmental impact assessment. In one case (the
United Kingdom) the Government and Parliament have established procedures to promote
comparability of treatment between projects assessed under the terms of the Directive and
projects approved by Parliament, but this does not seem to apply yet in other Member States.
Further investigation may be desirable of the extent to which projects likely to give rise to
significant environmental impacts are approved by Parliaments and how satisfactorily any

alternative arrangements for their environmental assessment are working.
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3.4 Coverage and preparation of assessments
Article 3 of the EIA Directive defines the scope of the environmental impact

assessment to be undertaken. This appears to have been transposed into most of the Member
States’ laws but with some partial exceptions in the case of Belgium, France, Luxembourg
and Portugal. The deficiencies include, in particular cases, a failure to include an assessment

of impacts relating to fauna/flora, material assets, cultural heritage or landscape, or of

interactions between impacts.

Article 3 provides that the actual scope of the assessment should take account of the
particular circumstances of the case but does not lay down any procedure by which this
should be undertaken. Four Member States make some statutory provisién for scoping -
Belgium (Wallonia), Germany, Luxembourg and the Netherlands, whilst in a number of other
cases some form of scoping is encouraged through non-mandatory guidance or existing

administrative procedures (see Table 4.5).

Article 5(3) requires that authorities holding relevant information should make this
available to the developer for preparing his EIS. In most cases, this has been transposed into
Member State law, though in particular cases this may be contained in other, more general,

administrative laws.

The required scope of the environmental information to be supplied by the developer
(which is often described as the environmental impact statement or EIS) is described in
Articles 5(1) and (2) and Annex III of the Directive. Most Member States require
compliance with the so-called ‘minimum requirements’ contained within Article 5(2) but only
the Netherlands, Italy, Denmark (for Annex I and certain Annex II projects) and Portugal (for
Annex I projects) require the coverage of the types of information contained within Annex
III. The complete implementation of Annex III is planned in Germany after the general
administrative provisions have been adopted. A number of other countries require some
elements of Annex III (e.g. France) to be covered and others (e.g. Ireland and the United
Kingdom), indicate that the required information is that specified in Article 3 and Article 5(2)
and that any additional information referred to in Annex III may be provided by way of

explanation or amplification. Whether, and to what extent, these are a satisfactory
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transposition of Article 5(1) of the Directive is, in the case of a number of Member States,

open to question.

Included within Annex III is provision to include ‘where appropriate’ an outline of the
main alternatives studied. Certain Member States (Denmark, Germany, Greece and the
Netherlands) make legal provision for some information to be supplied relating to
alternatives, though in some cases it is confined to certain categories of project. In some
other cases this is mentioned but its provision is optional, whilst in the remainder of cases no

specific reference to alternatives is made.

In summary, the main concern over the transposition of the above provisions into
national law is over the coverage of the environmental information to be supplied by the
developer and, in particular, that in some Member States at least, the requirements of Article
5(1) have not been satisfactorily transposed.

mission of nvironmental infi ion, revi
Itation pr ur

Article 5 of the Directive requires that the information be supplied by the developer
but does not regulate the form in which it should be submitted or the procedures to be
followed in its submission. The legal provisions which have been established relating to these

matters vary considerably between the Member States (see Table 3.7).

Most Member States provide for the submission of the information in the form of a
separate document (the EIS, or similar name) which normally accompanies the consent
application. In certain cases, however, (for example, Germany, Italy) there is no distinction
made between the provision of the environmental information and other information to be
provided in support of the consent application - in these cases, the environmental information
may not be supplied in a separate document. In most cases, also, the information is supplied
directly by the developer (with the assistance of consultants in its preparation if so directed)
but in two countries (Belgium and Denmark) the arrangements are somewhat different. In
Wallonia, an independently appointed expert prepares the EIS using information supplied by
the developer; in Flanders the EIS is jointly prepared by the developer and approved experts.
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In the case of Denmark, the EIS document for Annex I projects and certain Annex II projects

is prepared by the regional authority as a supplement to the regional plan.
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Table 3.7 Arrangements for the supply of environmental information within
Member States

Member State S of information

Belgium #allonfa: a separate EIS is ;repared by an independent expert, but using information supplied by the developer.
Flanders: the preparation of a separate EIS is carried out jointly, by the developer and experts. It has to be accepted
prior to the initiation of the licensing proceduve,

Denmark For Annex I projects and certain Annex II prajects a separata EIS document is prepared by the regional authority as part of
a supplement to a regional plan.

France A separate EIS document is submitted with the application for consent.

Germany No separate EIS document is prepared, although this is sometimes done voluntarily. Information is submitted with
application for consent.

Greece A sdeparate EIS document is submitted after the initial approval of siting, but before the approval of environmental
conditions.

Treland A separate EIS document is submitted with the application for consent.

haly No separate EIS document is prepared, but the environmental information is submitted with the appifcation for consent.

A separate EIS document is prepared for some project types only, and is submitted with the application for consent.

A separate EIS document is submitted with the application for consent.

A separate EIS document is submitted with the application for consent.

Luxembourg

Netherlands

Portugal A separate EIS document is submitted with the application for consent.
Spain

United Kingdom

A separate EIS document is submitted with the application for consent.

The precise type and stage of the consent procedure at which the environmental
information is submitted also varies - in a number of cases it is submitted as part of the
application for a siting consent (e.g. Ireland, UK); in some other cases it is submitted at an
earlier planning stage (e.g. Denmark, Germany, Italy), in other cases it is at a later

procedural stage than the siting consent stage (e.g. Greece, and France in some instances).

Although there is no explicit requirement within the EIA Directive to review the
environmental information for its adequacy and completeness, a number of Member States
have made specific legal provisions for this. These are summarised in Table 3.8. In certain
cases, this is achieved by using a separate Commission (in Wallonia, Italy and the
Netherlands), in some other Member States the law specifically requires that these tasks are
to be performed by an existing competent authority or government department (e.g.
Denmark, Germany, Greece, Luxembourg, Portugal) whilst in other cases it is covered to the
extent already provided for in existing administrative powers and procedures. It should be
noted that where specific legal provisions have been made these may not be confined to

checking the quality and the adequacy of the information provided but may also include some
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checks and controls relating to performance at earlier stages in the EIA process (see Table
3.8).

Table 3.8 Arrangements for the review of the information supplied within Member
States

Mcmber State Legal provisions for review and for a review body
Belgium Flanders: the environmental agency (Bestuur voor Leefmilieu) in the regional administration is responsible for review.

This agency has specific duties: to accept the study team preparing the EIS; review the study for completeness, quality
and compliance with the legislation; and (for findustrial projects) provide final advice on the acceptability of the
project and on any conditions.

Wallonia: an advisory consultative body (Conseil Wallon de 1’Environnement) deals with the review of EISs, the follow-up
of specific EISs, the production of an annual report, the accreditation of consulting firms, comments on proposed changes
to legislation, and coordinates and promotes the development of EIA guidance and recommendations. It is composed of
representatives from universities, environmental groups, other consultative bodies, and employers associations and unions.

Provision for the formal review of the adequacy and quality of the information supplied by the developer is made in
Tegislation. There is no provision for a review N

There is no formal provision for the review of information supplied by the developer, other than, in certain cases, by the
competent or environmental authorities.

An administrative regulation will serve as the baseline for judging adequacy and guality.

The formal review of the information suppifed by the developer is carried out by PERPA and other competent departments of
the Ministry of EPPP.

There is no formal pravision for the review of the information supplied by the developer. The information is evaluated by
the relevant competent authority, which has power to require further environmental information. In the future the proposed
Environmental Protection Agency may have a role in this regard.

Denmark

France

Germany Provision for formal review of the information supplied by the developer will form part of the general cansent procedure.
Greece

Treland

haly

Provision for the formal review of the information suprl'ied by the developer lies with an EIA Commission, which utilises
some review criteria. There are 20 members and the chairperson is from the Ministry of Environment. Other members include

representatives from universities, public bodies and public companies, and other experts with specific
competence/experience.

Luxembourg There is no formal provision for the review of the information supplied by the developer. The relevant competent autharity
must approve the EIS.

Netherlands The competent authority initially assesses the EIS, which is then formally reviewed by an EIA Coomission. This Commission
is composed of independent experts, and comments on deficiencies and inaccuracies in the EIS, The Commission also advises
the competent authority on the guidelines for the content of the EIS in the scoping phase.

Portugal There {is provision for formal review of the EIS by the relevant gavernment department.

Spain There is no formal provision for the review of the information supplied by the developer. A Declaration of Environmental
Impact is issued by the environmental authority on the project. is is a written decision/judgement based on the EIS and
the written comments from the public participation.

United Kingdom There is no formal provision for the review of tha infarmation supplied by the developer. The information is evaluated by
the relevant competent authority, which has power to require additional information.

The Directive makes provision for consultation of designated environmental
authorities, the public and, in certain cases, other Member States. The procedures by which

this is to be accomplished are largely left to the Member States.

It would seem that Member States have made provision for the designation of
environmental authorities either by listing these in their specific EIA regulations, or
empowering an appropriate Minister to draw up such lists, or adopting the same list of
consultative bodies as already exists in the consent procedure to which the provision of the
environmental information has been attached. Only by a detailed study of a sufficiently large

sample of consent procedures would it be possible to establish whether all of the authorities

25



e

‘likely to be concerned by the project by reason of “their specific environmental
responsibilities’ are covered by Member State law. The limited information available on this
subject suggests that in some Member States, and for certain procedures, the list of authorities
who must be consulted on a mandatory basis may be too narrow. Article 6 also requires that
the environmental information submitted be forwarded to these authorities as a basis for the
consultation. Again, for the same reasons, the available knowledge is incomplete but there

is some evidence to suggest that this requirement has not been fully transposed into national
law in all areas (e.g. Portugal).

The Directive requires that the above information is made available to the public. In
general, most Member States have made formal provision for this, though it would seem that
in certain cases this is confined to the non-technical summary and it is possible that this
requirement has not been formally covered in the regulations for all types of consent
procedures (see Table 3.9). Both the way in which the information is made available and the
timing of the stage at which this occurs is sometimes specified in regulations but, in practice,
there appears to be a measure of discretion in how this is done. Typically, the environmental
information is to be made available for consultation at specified places and times. Only in
certain Member States (Denmark, Ireland, the Netherlands, United Kingdom) is there
provision for members of the public to obtain their own copy (i.e. by request and/or
purchase). Typically, also, the information is available after it has been submitted as part of
the consent application but there may be an interval of time for its acceptance by the review
body or competent authority before it is made generally available. The length of time for
which it is available to the public may be specified in certain cases, but it is not precisely
defined in all cases and therefore it is difficult to judge whether in all cases the formal
arrangements here are adequate. In certain cases (e.g. until recently in Flanders) government
officials have argued that the EIS should be treated as confidential once the official period
for consulting it has ended. Inter alia, this acts as a legal obstacle to the assembly of EIS

collections for training and research purposes.
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Tabl Provisions for the information > m i li
within Member States

Member State Provision of information to the public

Belgium The EIS {s viewed as an integral part of the licence application file, and it is not normally published. In practice,
however, the non-technical summary is sometimas distributed more widely at the discration of the developer.

Flanders: until recently, there was only provision for the information to be available to the public during the
consultation stage of the process.

Denmark In the case of regional fﬂans the information is avajlable for insfpoction and purchase, after the preparation of the
supplement to the regional plan. These provisions are not mandatory for projects of national importance, where a National
;lﬁm Directive is prepared according to the National and Regional Planning Act, but in practice the same provisfons are
0 .

France Provisions exist for the information to be made available to the public. The stage at which this occurs varies between the
regulations from before the decision on the project is taken, to after the execution of the project.

Gerniany The environmental information is available with the other information submitted with the application for consent. It {s
available after the application has been submitted.

Greece Provisions exist for the inspection of the information after submission of the EIS and the application, prior to the
approval of the environmental conditions.

Ireland Provisions exist for the inspection, and purchase, of the information after submission of the application and the EIS.

Haly Provisions exfst for the inspaction of the information after submission of the Environmental Impact Study documentatfon.

Lyxembourg Provisions exist for the inspection of the information after submission of the authorization application.

Netheriands Provisions exist for the inspaction and purchase of the information at the time of submission of the applicatfon.

Portugal There is some ambiguity in the Portuguese regulations relating to this issue, as ane set of regulations makes provision for
the”in:{:mtim to be made available, while another set only makes provision for the non-technical summary to be made
available.

Spain Provisions exist for the inspection of the information after submission of the EIS.

United Kingdom Pravisions exist for the inspaection and purchase of the EIS after submission of the application and the EIS.

All Member States have made some provision for the public to express their opinion
(see Table 3.10). The details of the arrangements for this vary between procedures within
the same Member State as well as between Member States. In all cases public participation
will normally include the opportunity to submit written comments; much less frequently there
will be provision for public meetings or hearings at which oral comment can be made and at
which those supplying the information may be questioned. This situation, however, often
reflects the nature of the general provision for public comment within project authorization
procedures in the countries concerned. In some Member States the definition of the “public
concerned’ who have rights to give their opinions may be restricted (e.g. to those living
within a certain distance of the site of the project or to certain bodies with consultative status)
but in other cases the public at large may also comment. The length of time over which
comments may be submitted is variable and not always closely defined. Also, whilst in
certain cases the right to comment occurs prior to the decision on consent for the project, in
other cases (e.g. Greece, certain French projects) it occurs after consent (i.e. at the appeal
stage prior to implementation). More generally, there is concern that mandatory consultation

occurs too late in the EIA process. In summary, the view is held that, in a number of cases
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the minimum legal rights of citizens to consult the EIS and comment meaningfully on its

contents are insufficiently safeguarded in law.
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Tabl

Provisions relatin l'nf- lic within Member

Cossaltation of the public

Belgium

In Mallonia provision is made for public involvement during the initial scoping pracedure, and for a public hearing to take
place before a decision is taken on the project. In Flanders consultation of the public takes place after the "attestation
of conformity" has been issued by the administration.

In the case of regional plans a tradition of public participation is already in existence, and is contained within the
National and Regional Phnnin? Act. Consultation of the public is not mandatory for Jects of national importance, but,
a

1nd2nctice a procedure similar to that for regional plans is followed. Consultation takes place before a decisfon is
made.

France

Detailed mandatory arrangements exist for consultation of the public. The stage at which this accurs varies from before
the decision on the project is taken, to after execution of the project.

Mandatary provisions exist for consultation of the public according to the sectoral Taws, the EIA Act and the
administrative procedure laws. Consultation and public participation have, to some extent, been part of the regular

consent procedures in the past, and no particular problems are foreseen. Consultation and participation takes place before
a decisfon is reached on a project.

]

Detailed provisions exist for consultatfon of the public prior to a decision being reached. The responsibility for
overseeing this process lies with the counci] of the local prefecture, which consists of the mayors of the prefecture,
government representatives, representatives of the Technfcal Chamber of Greece, etc.

Arrangements exist for public consultation and participation, before a decision is reached. This includes, for planning
applications, the right of appeal to the planning board at national level by third parties.

Datailed provisions exist for consultation of the pubtic before a decision is reached. Any citizen of Italy may contribute
to this consultation process.

Detailed provisions exist for consultatfon of the pubiic, except for road schemas. Consultation takes place befora a
decision {s reached and is open to any person, or organisation (from Luxembourg or another country) who wishes to
participate. For large scale projects, such as waste disposal sites, the organisation of public hearings is general
practice.

Detafled grovisions exist for consultation of the public at two stages in tha process. Firstly, at the establishment of
EIA guidelines, and secondly when the EIS is evaluated, before a decision is en on the project. In the second stage a
public hearing takes place. There are na restrictions with regard to "the public concerned®.

Under D.R. No. 38/90 public hearings may be carried out, if considered necassary.

A general procedure for consultation, during tha scoping of the EIS, has bean established. This is to be promoted by the
public administration, and although voluntary, is understood to be followed in most cases. Additionally, there are
provisions for mandatory public consuitations ore a decision is reached.

United Kingdom

The njoritay of the UK EIA regulations contain fairly detailed mandatory arrangements relating to consultation of the
public. This takes place befora a decision is reached.” The planning regulations and the highways regulations, which cover
most EISs, provide for the EIS to be placed on deposit in the Tocality for inspection by the public and for notices n
Tocal newspapers, and any mesber of the public may make representations.

Only a minority of Member States (Denmark, Germany, Greece, Ireland, Spain)

appear, as at July 1991, to have made some formal provision for consultation of other

Member States over trans-frontier impacts (see Table 3.11).

This is one of the least

satisfactory areas of transposition of the Directive although, in certain cases, such as the

Netherlands, informal consultative arrangements do exist. This deficiency is likely to be of
increased significance in the future because the EEC and all of its Member States are

signatories to the ECE Convention on Environmental Impact Assessment in a Transboundary
Context (United Nations, 1991).
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Table 3.11 ision for ltation with other Member

Mcmber State Formal provision for coagultation with Has Mcmber State sigacd the
gther Member States ECE Coaveatioa'?

Belgium No. Yes.

Deamark Yes. Yes.

France No. Yes.

Germany Yes, including noo-EEC states. Yes.

Greece Yes. Yes.

Ircland Yes. Yes.

Inly No. Yes.
Luxembourg No. Yes.

Netherlands No (but in preparation). Yes.

Portugal No. Yes.

Spain Yes. Yes.

United Kingdom "No (but informal). Yes.

* United Natioas (1991) Convention on Environmental Impact Assessment in 3 Transboundary Context. E/ECE/1250. Espoo (Finland), 25 February 1991.

Note: The European Community has also signed the ECE Coavention.

In summary, whilst all Member States have made some legal provision relating to
most of the Directive’s articles reviewed in this section, in a significant number of cases they
are thought to be deficient in important details - particularly in respect of implementing
Article 5(1) and in safeguarding the Directive’s intentions in making the environmental
information sufficiently available to those likely to be concerned and in making adequate

provision for their opinions to be presented.

3.6 Decision-making and monitoring

The EIA Directive makes provision that both the environmental information provided
by the developer and the consultation findings must be taken into account in decision-making
on the consent application. In most Member States some legal provision has been made for
this to be done and in the remainder it is implicit to the extent that the environmental
information and consultation findings are one of the sources of information available to those
making decisions on consent applications. In most cases, however, it would seem that
Member State regulations have not made any additional procedural arrangements to strengthen
or guide its implementation beyond using any pre-existing arrangements in the existing

consent procedures. Important exceptions to this are:

30



in Germany, there is provision for preparing a summary record of the environmental

impacts which can subsequently be issued with the decision on the consent application;

in Italy, there is provision for the Ministries concerned to issue, on the basis of advice
from the EIA Commission, a decision on environmental compatibility - if the two
relevant Ministries consider that the project is environmentally incompatible the

consent authorization procedure cannot proceed unless the Council of Ministers so

provides;

in the Netherlands, the regulations on EIA lay down that the competent authority shall
mention in the decision the grounds on which it is based, including the contents of the
EIS. The competent authority shall also state the way in which it took into account
the environmental impacts of the activity and what consideration has been given to the
alternatives described in the EIS. It shall also mention what consideration has been
given to the comments and recommendations submitted with respect to the EIS by the
public and advisers.

in Spain, there is provision for the preparation of a Declaration of Environmental
Impact which contains the written decision or judgement of the environmental
authority on the project, based on the EIS and public consultations, which is the
published in the official Bulletin of State.

The EIA Directive also provides that the outcome of taking the above information and

consultations into account be reflected in the content of the consent decision (including any
conditions attached to it) which should be made public. Also, ‘where the Member States’

legislation so provides the reasons and considerations on which the decision is based should

be made public. It would seem that in most Member States provision is made for the

decision (and conditions) to be made public either under EIA regulations or under pre-existing

legislation relating to the publication of consent procedure decisions. Provision for the

reasons to be given for such decisions appears to be more limited and is often closely related

to existing practice in Member State consent procedures.
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The EIA Directive contains no formal requirements‘for compliance monitoring to
ensure that a project is implemented as authorised and that it does not give rise to unintended
environmental impacts. The Directive does, however, provide that conditions may be
attached to a consent decision, and these could include monitoring conditions. In a number
of Member States, such monitoring conditions are already provided for under existing consent
procedures and monitoring of EIA cases would be in accordance with existing practice. Most
Member States have not made provisions additional to those that already exist and these are
known to be highly variable. In three Member States, however, there are additional

provisions that have been made to strengthen the existing situation:

- in Italy, the judgement on environmental compatibility may contain specific
monitoring requirements;

- in the Netherlands, there is provision in the EIA regulations to monitor the
environmental effects actually occurring and to compare these with the impacts
predicted to occur in the EIS. Measures may then be taken to correct any significant

negative discrepancies, by, for example, tightening licence conditions;

- in Spain, there is legal provision for a mandatory Programme of Environmental
Surveillance.

To summarise, the basic legal requirements of the articles contained in the Directive,
which are covered by this section of the chapter appear, in the main, to have been transposed
into Member State law or were already provided for under existing consent procedures.
However, these requirements were fairly general in nature and therefore the effectiveness of
the transposition depended very much on Member States complying with these requirements
in a sufficiently detailed way as to give them real effect. With certain exceptions, which
have been noted above, this does not appear to have been done. This is of considerable
significance since the use made of environmental information and consultation findings in
reaching decisions on project authorizations is crucial to the effectiveness of the EIA process
as a whole. Similarly, provision for monitoring the environmental impacts of a project, once

approved, is critical to ensuring that the project’s implementation does not have unintended
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adverse impacts which remain undetected. Consequéntly, practical compliance with the

‘spirit’ of the Directive has less legal support at these two important stages in the EIA
process, than is ideally required.

3.7 Formal compliance: an overview
The transposition of the EIA Directive into Member State law has been seriously
delayed beyond the approved date for full formal compliance and, three years later (July
1991), the transposition has not been completed in a number of cases. The reasons that have
been given for this delay are various:

- the complexities of transposition where responsibilities for matters covered by the
Directive are divided between national and regional levels of government;

- the broad, ‘horizontal’ nature of the Directive has meant that the transposition has
involved securing the co-operation and support of many ministries and has involved

changes to many regulations and consent procedures;

- certain of the requirements of the Directive, notably relating to greater ‘openness’ and
provision for more effective consultation within existing procedures, have encountered
resistance which has delayed reaching agreement or has led to agreements based on

incomplete or ‘minimalist’ transposition.

Given the nature of this Directive, such delays and resistance were probably
inevitable. However, in some Member States major problems of this kind seem to have been
overcome. The remainder should reach this position once their draft legislation (see Table

3.3) has been implemented, and achieving this is obviously an urgent priority.

Whilst the delays are a matter of serious concern, this does not detract from the very
considerable progress that has been made in the majority of Member States in transposing the
Directive. The number of new EIA laws, regulations and ordinances approved in the
Member States, particularly since 1988, has been very considerable and has greatly exceeded
that which would typically be associated with the transposition of a single Directive.
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A broader issue is the extent to which transposition, where it has occurred, has been

complete. At one level, it can be said that the ‘basics’ of the EIA process are mostly in

projects to be assessed have been listed or otherwise identified;

provision has been made for the developer to provide the basic information identified
in Article 5(2);

sdme general provision has been made for that information to be made available and
for consultation to take place;

the general obligation for competent authorities to take the above information into
account in reaching consent authorization decisions is established;

the decision reached has to be made public.

However, closer examination shows that, as at July 1991, a number of areas of concern

remain:

not all Annex I project classes are subject to assessment in all Member States;
there is great variability between Member States both in the extent to which Annex
II project categories and sub-categories are covered and in the threshold levels applied
within the same sub-categories;

compliance with Article 5(1) relating to the nature and scope of environmental
information to be supplied appears to be incomplete in some Member States;
provisions relating to making this information available and to consultative
arrangements may, in a number of instances, be insufficiently specific and detailed to
provide legal support for satisfactory practical compliance;

similarly, in a number of Member States, there is no clear indication how the
environmental information and consultation findings are to be ‘taken into account’ in
the decision process or how verification that this has been done satisfactorily is to be
achieved.

Further, being a ‘framework’ Directive, the success of its implementation also depends

in part upon how Member States make provisions for those stages and activities within the
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EIA process which the Directive does not attempt to régulate. In this regard, a number of

Member States have made formal provisions which exceed those which the Directive requires.
This has been done by:

extending the range of actions to which EIA applies beyond those itemised in Annexes
I and II of the Directive (e.g. to include certain plans and programmes, modifications
to Annex II projects, certain licence renewal applications, military installations and
other specific project types not covered by the Annexes);

making formal provision for a scoping stage in the EIA process;

making the coverage of alternatives mandatory within the environmental information
to be supplied;

making additional provisions for checking the quality of the environmental information
and/or evaluating its contents (e.g. through the establishment of a special Commission
or by placing such obligations on specific existing authorities);

making specific provision for monitoring the environmental impacts of projects arising

from their implementation.

However, such provisions do not apply generally within the Community, and to this extent
there may be legal ‘weak links’ in the EIA process which are subsequently reflected in the
quality of practical compliance.

The significance of the various strengths and deficiencies in formal compliance which

have been identified can be more clearly evaluated once the practical application of the

Directive has been assessed. This is the subject of the next chapter.
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4. PRACTICAL APPLICATION

4.1 Introduction
This chapter reviews two related topics:

- the extent to which the requirements of the EIA Directive are being implemented in
practice in Member States;
- the broader issue of the extent to which the EIA process as a whole is working

satisfactorily within Member States.

The extent to which the requirements of the EIA Directive have been implemented in
practice depends upon:

- the extent to which those requirements have been transposed into Member State law;

- having been transposed, the extent to which they have been satisfactorily implemented
in practice.

As explained in the previous chapter, the transposition into national law in most Member
States has been very recent and, in certain cases, incomplete. Inevitably, therefore,
implementation in practice is also very recent and incomplete. Similar conclusions apply

when considering the working of the EIA process as a whole.

For these reasons, this Review can only provide an interim assessment of the practical
application of the Directive up to July 1991 and a more definitive assessment requires 2-3
years further experience in its operation. Nevertheless, there are a number of important
findings that can be reached, based on experience to date, which are helpful in guiding future
actions and practice.

The structure of this chapter is broadly similar to that of the preceding chapter and

covers the main components of the EIA process (see Figure 2.1) as well as certain more

general topics relating to the practical application of the Directive.
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4.2 Numbers and types of EIAs

One of the key pieces of information relevant to an assessment of the practical
application of the Directive is data on the total numbers and types of projects for which EIAs
have been, or are being, prepared. However, so far, very few Member States have made
arrangements to record and bring together all of this information. Additionally, in the case
of those Member States in which the Directive has been implemented very recently, there is
insufficient experience on which to base firm estimates. Therefore, the information which
exfsts at the present is incomplete and subject to some error and needs to be interpreted with

care. This also applies when making comparisons between Member States.

Table 4.1 summarises the data obtained by the Member State consultants relating to
the total numbers of environmental impact assessments recently undertaken, under the legal
measures summarised in Table 3.1, in each country. In most cases the statistics relate to the
number of EISs (or their equivalent) which have been submitted in accordance with Article
5 of the Directive. In some other cases, the data relate to numbers of assessments at other
stages of the EIA process. In certain cases, they are estimates of the expected annual
numbers of EISs (or their equivalent) which will be submitted in the near future. In order
to help in making comparisons between Member States, all data have been annualized and
related to the size of the Member State concerned, measured by its GDP, its population and
its surface area.

The aggregate numbers of EIAs now being undertaken within the Community are, in
certain respects, very impressive and will become more so in the future as new and pending
regulations are implemented. It is evident from these figures, and the interviews held in the
Member States, that EIA is now widely regarded as an important component of environmental

planning and management activities.

However, the data also suggest substantial differences, in both absolute and relative
terms, between Member States in the annual number of assessments being undertaken or
projected to be undertaken in the immediate future. The estimates in Table 4.1 range, in
absolute terms, between the thousands produced each year in France to less than 30 currently
produced in Denmark, Italy, Luxembourg and Portugal. Even after the data have been
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standardised for differences in GDP, population and surface area, very substantial differences
still remain (for example, between over 100 per million population in France and 0.5 per
million in Italy). The major reasons for these differences are in the varying coverage of the
lists of projects to which each Member State applies EIA (particularly differences in the lists
of Annex II projects, and in the coverage of modifications to Annex II projects) and in the
levels of the thresholds applied to Annex II projects. France, for example, applies EIA to
a lengthy list of Annex II projects for which it has adopted low thresholds and this explains
the.large numbers of EIAs it undertakes each year. [Italy currently applies EIA to very few |
Annex II projects and this explains its small numbers. Some other countries (e.g. the
United Kingdom) apply EIA to a wide range of Annex II projects but adopt higher thresholds
than France and the number of their EISs falls between the two extremes.
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Table 4.2 summarises the information available on the distribution of EISs, by
Member State, between Annex I and Annex II projects. The differences are quite striking -
for example, 98% of Irish EISs, but only 28% of Italian EISs, relate to Annex II projects.
Again, the differences are mainly explained in terms of the range of Annex II projects subject
to EIA and the levels of thresholds in the countries concerned.

(% of total EISs)

Member State Annex 1 Annex 11
Belgium - ruasgen 37 63

- Walloaia 59 41
Denmark 33 67
France 3-4 96-97
Ireland 2 98
Italy 72 28
Netherlands 28 72
United - 12 88
Kingdom

Table 4.3 shows the distribution of EISs, by Member State, according to project
category. Here, also, it is possible to detect the influence of differences in Member State
regulations relating to types of projects covered and thresholds applied. It is also possible
to observe some common features between a number of Member States - for example, the
numerical importance of EISs relating to Category 10 (infrastructure) projects in Annex II.
However, there are some other features which are less easily explained and which may justify
further examination of practical application in the Member States concerned. For example:
- 13 out of 16 Annex II EISs in Wallonia related to motor racing tracks;

- all of Ireland’s Annex I EISs have related to either road schemes (2) or ports (1);
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- most Portuguese EISs, submitted since the 1990 regulations were approved, related
to road schemes;

- relatively small numbers of manufacturing sector projects have been submitted to EIA
in the United Kingdom.

Whilst, at the level of practical application, there is some concern over incomplete
coverage ’of projects and high thresholds, there is also an opposite concern where the adoption
of very low thresholds (or no thresholds at all) results in very large numbers of relatively
small projects being submitted to EIA. Particularly during the early stages of implementing
an EIA system, this can place considerable demands on the resources and assessment skills
available and may make it harder to achieve good quality standards in the assessments which
are provided. The choice of appropriate criteria and thresholds for different project

categories is therefore an important consideration.

4.3 Provision of environmental information and its quality control
A second key piece of information relevant to an assessment of the practical

application of the Directive, is the quality of the environmental information (EIS) supplied
by developers. This is examined immediately below and is followed by an evaluation of two

closely related matters, scoping and EIS review practice.

Quality of EISs

The objective assessment of quality is not a straightforward matter but there is a
sufficient consensus of opinion to enable broad conclusions to be drawn. The principal
conclusions of the Member State reviewers on the quality of the EISs currently being supplied
by developers are summarised in Table 4.4. These suggest that, whilst there is little doubt
that a minority of EISs are of good, and sometimes of outstanding, quality, there are
substantial numbers in most Member States which are not of a satisfactory standard. In other

words, there is a considerable quality problem.

Table 4.4 also contains an indication of the main types of deficiencies which have
been observed and of some of their possible causes. The factors which may contribute to

these deficiencies include the following:
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- failure to start assessments at a sufficiently early stage in the planning and design of
projects;

- failure to take account of alternatives where this would be justified, to identify
mitigating measures sufficiently early and to incorporate them into the project;

Table 4.4 Overall assessments of the quality of EISs in the Member States

Member Sexte EIS quality, deficicacies and cguscs

Belgium There is no information available at present.

Denmark Of the 12 EISs produced five (42%) were judged to be of satisfactory quality. The main deficiencies related to the
assessment of impacts on the environment, visual effects and effects on land 3  the t of the impacts of

emissfons of certain materials; the assessment of alternatives; and the assessmant of Tong term effects. These
qeﬂcmncies are mainly caused by the lack of guidelines for EIA, and by the methods used for the assessment of the
impacts. The lack of experience is also a factor, as well as political resistance from regional authorities, particularly
in the case of holiday hotels. It also seems that the advantages of EIA are not clearly recognised.

France There are Targe variations in quality. Generally, EISs prepared for large and national projacts are of better quality than

those prepared for smaller projects. Sectors which are more "sensitive®, and therefore lead to more contention and
controversy, tend to produce better quaiity EISs, e.g. energy and impartant linear projects. EISs produced by small
private davelopers (some 70X of EISs) are generally recognised to be of a Tower standard. These developers have limited
resources and undertake the EIA in-house, using guidance documents prepared by the ministry. EISs for public projects are

ge:t;r;ll{ undertaken by independent consultants with a specific budget, and the standard is generally recognised to be
satisfactory.

Germany As yet, no EISs have been prepared according to the EIA Act, but, in practice, a large number of documents are prepared
aqu valent to an EIS. The few studies re ating to adequacy have revealed that particular deficiencies exist in the

following areas: evaluating indirect, secondary and crass-sectoral (interactive) effects. Some our.stmding studfes do

exist which go beyond the EIA Act in both content and methods - however, a number of studies were less than satisfactory.

Greece EISs for industrial projects tend to be of better quality, compared with those for other projects, for which there is more

Timited EIA experience. The time and money devoted to the paration of EISs tends to be inadequate; the documents may
be large and include a lot of data, but often hide critical points and are not sufficiently substantiated. Alternatives
are usually briefly presented and not considered of much importancae.

Ireland The quality of EISs varies considerably.
Italy The quality of EISs has improved since the implementatfon of the existing ;I:gishtion, dye to tha activities of the EIA
Commission. Problems relating to incompleteness and bias have been experienced.

Luxembourg EISs ara generally prepared by consultants with expert knowledge in the environmental field, and for Targe scale projacts
. they are often from other countries with ter experience of EIA. Deficiencies noted include a lack of detailed
examination of alternatives, and in forecasting the impacts that a proposed project is likely to have on the environment.

Netherlands As a result of the review of EISs by the EIA Commission, supplementary information fs often produced. This ensures that
sufficient, good quality infarmation is available for decision-making. Deficiencies include insufficient attention to
alternatives, and also to some environmenta) aspects.

The majority of EISs are considered to be of unsatisfactory quality by the environmental authorities, although there are
some exceptions.

!

It is estimated that about 20% of EISs are of satisfactory quality. Common deficiencies include: poor project
description; poor forecasting of impacts; lack of consideration of secondary and indirect activities; use of unsuitable
evaluation techniques; lack of reference to monitoring and control; mitigation measures only considered very generally;
the most frequent and critical deficiency is the lack of a non-technical summary. These deficiencies are mainly due to a
lack of commitment to EIA by developers, who tend to proceed with their eeiwet:cmt:niv«d idea, and also to a lack of experience
and skill in those preparing the EIS. Often only one person is used who relies heavily on information from sectoral
administrations, and carries out few original project-specific studies.

United Kingdom EISs are of variable quality ranging from very satisfactory to unsatisfactory, although there fis some evidenca of
improvement over time (c. 60% of a sample of 1990-1 EISs were judged to be of satisfactory quality). Areas of particular
weakness include: poor identification and scoping of potential u?acts; poor consideration of types and quantities of
wastes created; qualitative rather than quantitative treatment of impacts; poor consideration of risk of accidents;

in the t of impact significance; bias and misplaced emphasis in presentation; poor writing and
presentation of often very diverse information; lack of a non-technical summary. The factors which contribute to these
weaknesses include lack of experience, intensified by lack of guidance and training; bias, particularly where the
developer and competent authority belong to the same authority; not starting the EIA process early enough; and
unsatisfactory scoping.

- an overly narrow definition, based in some cases on limited requirements in Member
State legislation, of the types of information that should be provided;

- unsatisfactory arrangements for scoping the coverage of the assessment;

- lack of experience of staff preparing and reviewing the environmental information, re-

inforced by insufficient guidance and training provision;
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- bias in the assessment and presentation of environmental impacts.

Many of these deficiencies are not due to a failure in the formal transposition of the
Directive’s provisions. They relate to matters which the Directive does not directly regulate,
but leaves Member States the discretion to regulate or handle by non-regulatory means. The
responses by Member States have predictably varied, as illustrated below in the case of

provisions for scoping and for EIS review.

Scoping

Current practice relating to scoping (i.e. determining the scope of any particular
assessment) in the Member States is summarised in Table 4.5. Virtually all Member States
either require or encourage some form of scoping and, where it is used, it is generally

considered to be very beneficial.

The nature and extent of provision for scoping vary considerably between Member
States. In certain cases (e.g. the Netherlands, Germany and, potentially, in Greece and
Ireland) there is regulatory provision for scoping. In certain other countries (e.g. Belgium,
Spain) specific scoping arrangements have been made but their use is non-mandatory. In
other cases (e.g. the United Kingdom) official encouragement is given to consultations early
in the EIA process but these are not mandatory. Given the widely recognised benefits of

scoping, the issue arises whether it should be more firmly and widely encouraged.

li ntrol EIS revi

A variety of different measures exist in different Member States to try to ensure that
EISs are of a satisfactory quality. These include the following:

- in some Member States, the consultants used in the preparation of EISs have to be
officially approved (e.g. Flanders, Wallonia, France);

- in many cases, the competent authority or the environmental authority is involved in
reviewing the environmental information which is submitted and additional

information may be requested before the submission is accepted (most Member States



provide for such powers, though the extent of such powers and their procedural

requirements vary considerably);

Table 4 coping practice in Member

Belgium

Scoping remains largely an informal process. In Flanders the administration makes extensive use of projact specific EIA
guidelines developed by the EIA Commission in the Netherlands, and practitioners also utilise the EIA handbook series
published by the Environment Ministry (VRON) in the Netherlands. The administration has also actively participated in
scoping meatings, although the limited numbers of staff available for this imposes a severe practical constraint. In
Wallonia a public inquiry in the scoping phase is provided for, but only in the case of public sector projacts. Tha
Conseil Wallon de 1’Environnement provides advice on generic guidelines.

There is no farmal procedure for scoping. However, informal discussions take place between the authorities involved in
preparing the EIS. .

France

There are no mandatory provisions for formal and systematic scoping. In practice, some form of scoping is carried out
during the initial informal consultation process. The "instruction mixte® procedure also offers opportunities for scoping,
as statutory environmental authorities are brought into the initial consultation process.

Provision for scoping is included in the EIA Act. This is achieved by discussions between the developer and the competent
authority, and other authorities, experts and third parties may also be invited to participate. In practice, especially
for complex consent procedures, some form of scoping was already in existence.

Arrangaments for scoping will be included in the circulars that are in preparation. These arrangements will be binding.

There is no formal provision for scoping. Consultation on scoping generally takes place between the developer and the
competent authority, and sometimes with other interest ups. The proposed Environmental Protection Agency is intended to
provide a scoping function through the preparation general guidelines as to the information which EISs for various
classes of projects should contain.

There are no formal/mandatory provisions for scoping. However, informal consultation betwesen the developer and the EIA
Commission is encouraged, and such experiences have proved to be heipful.

As such, there are no formal provisions for scoping. However, the competent authorities pare project-specific
checklists for different categories of projects, concerning the content of the EIS, and the methodology to be used. These
serve as a basis for a further determination of content and methodol by the developer and the competent authority. The
Administration of the Environment contacts the promoters of new industries before any decision to start the official
authorization procedure is made. No further measures relating to scoping are envisaged in the new legislation.

The competent authority draws up guidelines, with the advice of the EIA Commission and the officially appainted advisors,
indicating the content of the EIS, with particular attention being paid to alternatives. Public participation in this
process is organized by the competent authority.

There is no mandatory provision for scoping. In some cases non-mandatory scoping has taken place.

There is no mandatory provision for scoping. However, a voluntary scoping procedure involving the consultatijon of the
pubTic takes place in mast cases.

Unitod Kingdom

There are no mandatory pravisions for scoping. The Department of the Environment has issued a ‘Checklist of matters to be
considered for inclusion in an Environmental Statement’. Consultation by the developer with competent authorities and
designated environmental authorities is recommended early in the process. Practice, however, is variable.

- in some cases, provision is made for the environmental information submitted to be

reviewed by an independent body such as a Commission (e.g. Wallonia, the

Netherlands, Italy and (it is proposed) Ireland);

- in some cases, the competent authority or an environmental authority is involved in

processing the developer’s information in the preparation of the EIS (Denmark).

Table 4.6 contains a fuller summary of the measures taken in each of the Member States.
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Table 4.6 Arrangements for reviewing the adequacy and quality of EISs within
Member States

Member State

Review of EIS adequacy and quality

Beigium

Flanders: the re?iml environmental administration (Bestuur voor Leefmilieu) evaluates all EISs for their completeness,
quality, and compliance with EIA Tegislation, using general review criteria. If the EIS is acceptable an "attestation of
conformity" s issued, which enables the start of the licensing procedure and public inquiry. The lack of sufficient
resources allocated for this task is a problem.

Mallonia: the Conseil Wallon d’'Environnement reviews EISs and has been criticised for issuing ®political® statements
rather than addressing crucial matters relating to the proposed project. However, C.W.E. has few resources, and members
have been reviewing EISs on a voluntary basis in addition to their usual jobs.

E

Legal provision exists for the formal review of adequacy and quality of EISs. Tha developer provides the authorities with
all the relevant information about a project and they %repare the EIS. Review by the authorities is then part of the
approval procedure. There are no formal review bodies. Two Reference Centres have set up to support the authorities.
Fallowine particir’:tion by the public it may be decided that the EIS is not of satisfactory quality, that further
information must added, that greater consideration must be given to alternatives, etc,. A new EIS may have to be
prepared, and if so, this is the document that is submitted for approval.

No legal provisions exist for formal review of the quality of EISs. However, compliance with the regulations, in terms of
procedures and content, is checked by the technical authorities, the enviranmental authorities and the administrative
tribunals. Generally, this is concerned with procedural aspects rather than the substance of the £IS. If the letter of
the regulations is not complied with, then the project is generally not authorised.

The formal review of the adequacy and quality of EISs will be handled through the supervisary and cantrol powers of the
sectoral laws. An administrative regulation will serve as a guideline and baseline for judging adequacy and quality.

The adequacy and quality of EISs is reviewed by PERPA and other competent departments of the Ministry of EPPP. No specific
written guidance exists. The new legislation has made the review process stricter and more formal which should ensure
better control of EIS quality, provided sufficient resources are made available for this purpose.

There is, currently, no formal review system, but the proposed Environmental Pratection Agency may have a role in this
regard in the future.

The formal review of EISs is undertaken by the EIA Commission, which uses review criteria that are evolving over time, as
experience is gained.

There is no formal review of EIA studies. The competent authority(ies) must approve the EIA study, and can order further

Imsti?ations where information is incomplete or lacking in precision. Consultation of other authorities, or of experts,
or institutions is not practised.

The EIS is d by the petent authority, and then an opportunity exists for the public to comment on the contents
and the quality. Finally, the EIS is formally checked, and reviewed, by the EIA Commission. The formal review indicates
deficfencies and inaccuracies, and also whether the information is complete and correct according to scientific standards.

TR

EISs are reviewed by the relevant official departments to evaluate quality. Review criteria are used, but these are not
uniform and consistent. In some cases this has led to delays, and caused misunderstandings and doubts for some developers.
The number of staff available for review purposes is limited.

Reviews are made by the environmental authority. This authority issues the Declaration of Environmental Impact which is
published. The Declaration can order further conditions or studies where the EIS is incomplete or lacking in precision.

United Kingdom

There are no forma) measures for the review of the adequacy, or the quality, of EISs. There is also no independent review
body. The competent authorities have powers, contained in other existing laws, etc., to evaluate EISs. In most cases
further information can be requested. The Degartmnt of the Environment is commissioning the preparation of a document to
assist planning authorities in the review of EISs. Individuals and organisations involved in work on EIA are establishing
professional bodies which offer advisory and review services.

Given the relatively large numbers of unsatisfactory EISs that are being used by the

authorities for consultation and decision-making purposes, it is evident that some (though not

all) of these quality control measures are not yet working satisfactorily. More detailed

examination is needed to determine the precise causes and remedies in particular cases.

However, two genéral considerations have been identified in a number of the Member State

annexes:

- the effectiveness with which quality control measures can be applied depends upon the

staffing and resources which Member States make available for this purpose. In a

number of cases, it would seem that the current provision is inadequate and this is

particularly so in a number of the southern regions;
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- the effectiveness of these measures also depends upon the objectivity and
independence of those carrying out the review. This is particularly important if
problems of bias are to be corrected in the information provided. One type of
situation where it is especially important to ensure objective and independent review
is where the developer and the competent authority belong to the same organisation,

such as a central government department or a local or regional authority.

4.4 Consultative practice
Most of the Directive’s general requirements relating to consultation have been
transposed but, in certain respects, it may be deficient and not sufficiently detailed to achieve
the Directive’s intentions. As shown below, progress has been made in transposing these
intentions into practice. However, this has been very uneven and, especially where there is

not a well-established transition of such consultative practice, further action is needed.

Availability of environmental information

Fundamental to the effectiveness of consultative arrangements is that the environmental
information (for example, in the form of an EIS) provided by the developer, is made
available to appropriate environmental authorities, the public and, in specified cases, other
Member States. The current situation relating to this in each of the Member States is

summarised in Table 4.7. It shows very considerable variations in practice:

- In some Member States (for example, Ireland, the Netherlands, the United Kingdom
and Denmark (but chiefly in relation to Annex I projects)) copies of the
information/EIS are generally available for consultation by the public but,
additionally, individual copies may be obtained free or at a charge, from either the
relevant authority or the developer. Where deficiencies in practice occur they arise
because the availability of the documentation is not sufficiently well-known to the
public or, in certain cases, the developer may be cautious about supplying individual
copies to the public or he may charge an unjustifiably high price for copies.

However, these problems do not appear to be widespread.
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- In other Member States, the information/EIS is techniéally available for consultation

by the public but, typically, they are unable to obtain individual copies for their own

use. In some of these cases, the arrangements for the documentation to be available

for consultation are broadly satisfactory. However, in other cases, it has been

reported that members of the public have experienced difficulties in obtaining access
and, in some instances, only the non-technical summary has been available. Clearly

such difficulties and restrictions are at variance with the requirements of the Directive

and seriously prejudice its consultative requirements.

The EIS is seen as an integral part of the licence application, and bayond that there are no provisions for its
mjlcation. The non-technical summary is sometimes given a wider distribution, but this is at the discretion of the
oper.

The proposed regional plan is published and the authorities state where and when it is possible to obtain copies.
Sometimes these are free and in other cases there is a charge.

Although there are provisians in the regulations for an EIS to be accessible, this is often not the case. Developers are
often reluctant to put the EIS at the disposal of the public. There is no po'licy of duplicating EISs or of selling them.

According to the EIA Act there is no provision for the publication of an "EIS* or equivalent report, although this is
somatimes done voluntarily. Information relating to the EIA is regularly presented to the public together with other
information 'y for the t or plan approval procedure.

Prior to November 1990, Law 1180/81 was applied which provided for the EIA of industrial projects. No information
concerning EISs was made public and the EISs themselves remained official internal do ts, Since ber 1990 there

2::0 bbe?? a few examples of the publication of EISs. However, in some cases the €IS was only presented by reading it to
public.

The EIS is available for inspection and/or purchase by the public, following submission of a planning application or other

authorization procedure. A fee may be charged, which should not exceed “"the reasonable cost of making the copy”.
Generally, EISs cost less than IR£20.

A copy of the environmental impact sf.ud{ documantation is deposited at the specified regional office. Some difficulties
have been reported in consulting the full documentation.

For projects requiring authorization under the “"commodo-law”, the impact assessment study, together with the application,
are placed on view and can be consulted at the town hall of the commune in which the proposed project is to be located.
For road projects and projects under the law for the protection of nature and natural resources, the information about the
project and copies of the impact assessment study can only be supplied on request.

The EIA legislation contains several sections covering the publication and availability of the EIS, and distribution
appears to ba taking place without any problems.

So far very few EISs have been made available to the public. D.L. 186/90 specifies that the EIS and results should be made
available, but D.R. 38/90 only specifies that the non-technical summary should be made available. There have been
instances where only the latter has been provided.

There is no specific legal provision for publishing or making available to the public the EIS; it may be consulted, but it
is not common practice to provide copies. The texts of the Declarations of Environmental Impact made by the State
Authority are generally published in the official bulletins of the state, and some of the autonomous communities do the
same with their declarations. However, in some cases only the fact that the Declaration has been made and is available for
consultation is published. In some cases it is not published at all, the reason given being that no procedures are defined
as to the location and the time limit.

United Kingdom

The EIS is available for inspection and/or purchase by the public, fo'llouinql submission of a planning application or other
authorization procedure. n general, the situation concerning the publication of EISs and their availability for
consultation is considered satisfactory. However, difficulties occur in a minority of cases, mainly in obtaining
individual copies of the EIS. Copies can usually be obtained from either the developer or competent authority concerned.

Additionally, it has been reported (for example, in the case of Belgium) that even

where the documentation has been made available during the consultation period, it may be

treated as confidential once the consultation period has ended. This, if combined with
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problems of availability during the consultation period,' means that in some Member States
it is very difficult to assemble collections of EISs which may be used for training purposes,
for identifying and disseminating best practice and for EIA research. This, if it continued,

would be a major stultifying influence on advances in the knowledge and practice of EIA.

Consultation of designated environmental authorities

| Limited information exists at present concerning the effectiveness of these
arrangements. More details are needed on the extent to which Member States are designating
the most appropriate environmental authorities for consultation purposes and, where they are
designated, on such matters as whether they receive copies of the required documentation,
the actual length of time available to them for making comments, the resources available to
them for this purpose, and the quality and effectiveness of their responses. In certain cases
(e.g. Ireland, Netherlands and the United Kingdom) these arrangements are reported to be
working reasonably well though there are concerns over lack of resources and, in certain
cases, the authorities would have wished to be consulted initially at an earlier (i.e. scoping)
stage of the process. In some other cases, the arrangements appear to be working less
satisfactorily and, even where these comply with legal requirements, the lack of sufficient
well-trained staff may prevent effective responses being given. More detailed studies of

current practice are needed to identify more precisely where and how improvements should
be sought.

nsultation o li

The arrangements for consulting the public are working more satisfactorily in some
countries than in others. To some extent, as previously stated, this is a reflection of the
tradition of public consultation in the different Member States because some are faced with
making greater changes in practice than others. In some countries (e.g. Denmark, Ireland,
the Netherlands, the United Kingdom and, potentially, Germany) the required adjustments
are similar. On the whole, thesc Member State annexes indicate that arrangements are
broadly satisfactory, though some concerns have been expressed, for example where the EIS
is too technical and does not contain a satisfactory non-technical summary, where the mode
of consultation is felt inappropriate for ordinary local people or where it is felt that the

consultation is taking place at too late a stage in the process. However, in a number of other
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countries, greater concerns have been expressed over the effectiveness of the arrangements,
as illustrated in Table 4.8.
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Table 4.8 Arr. ments for li nsultation in the Member

Mcmber State

Public coasultation

Belgium

Wallonia: consultation of the public takes place through public hearings. These are perceived as a difficult exercise,
and, particularly for controversial projects, may become confrontational. Often non-technical summaries are prepared
without sufficient care and effort and are not widely understood by the public and others.

Flanders: until recently the EIS could only be consulted during a limited time within the 1icensing procedure. A public
inquiry takes ?lacn after the "attestation of conformity" has been issued by the administration. The obligation to

o:ganise a public hearing for industrial projects will only become effective when the new licensing operations become
effective.

The public appear to be more interested in matters of trust, credibility and fairness than in the technical details.
Environmental groups tend only to be consulted when the decision process is at a fairly advanced stage, and therefore tend

to view the EIA process with some suspicion. Developers are concerned that more open procedures might lead to abuse and
delayed decisions.

A tradition of public participation already exists in regional planning, and is stipulated by law in the National and
Regional Planning Act. The press are also very active in raising issues of environmental concern.

France

The degree and nature of public consultation and participation is dependent on the scale and sensitivity of the project,
its Tocation, and the environmental awareness and sensitivity of those involved. Public consultation for thase projects
subject to the public inquiry procedure follows strict requirements and the consultation process appears to be working
satisfactorily. However, there is a problem of limited resources and often Timited experience. For other projects the
opportunity for consultation comes too late in the process.

The EIA Act has led to some extension and standardisation of the provisions for public participation. Consultation and
public participation have, to some extent, been part of the regular consent procedures in the past, so no particular
problems are anticipated.

From the limited application of the Directive since Tate 1990 the few examples of consultation and public participation
have not been encouraging. Public hearings were hald locally, the relevant documents were only available a few days in

sd\égnce u;\d there was limited public participation. It is hoped that newly established procedures will remedy these
eficiencies.

In_general, the arrangunnts for consultation and public participation are relatively extensive and appear to be uorki:g
well in practice. There may be a need for more staff in several organisations to cope with the increased work lo
associated with implementation. .

Further impr s are Y, although the experience for power stations has been positive. Greater public awareness
needs to be achieved; ts in papers are proving to be insufficient.

Public consultation only takes place after submission of the authorization application and, for class 1 and 2 projects
only, an ‘enquéte de do et do’ is held. Earlier consultation is sought by NGOs.

The quality of the public participation in the first stage (scoping phase) varies greatly. The responses are often
directed towards the question as to whether the activity should take place or not. The public participation regarding the
EIS {(the second stage) has proved to yield very specific, and often valid, comments on its contents.

Portugal

Although Timited information is available, Eractice relatingh:o.:ublic consultation and qarticipation seems to have been
variable. Concern has been expressed over the lateness and fectiveness of the consultation process.

Opinions relating to public consultation and participation vary considerably. Some NGOs feel that their responses are
merely accepted as a formality with little attention being paid to them; some public administrations state that they
receive little response from the public.

United Kingdom

Generally, the public and environmental interest groups are given an opportunity to express their opinions, after
submission of the EIS. This is usually in the form of written representations, although in some cases a public inquiry is
held. Earlier consultation has been proposed by some interest groups, but would be opposed by others.

Consultation of other Member States
The provisions made by Member States for the transposition of Article 7 of the

Directive have, on the whole, been limited and incomplete. There is very little information

available on how any such arrangements are working in practice but there have been some

examples of consultations taking place on the transfrontier impacts of proposed projects

between Ireland and the United Kingdom, between Denmark and Germany, between Spain
and Portugal, and between the Netherlands and adjoining Member States.

4.5 Decision-making and monitoring

The effectiveness of the EIA process depends, in the last analysis, upon its

contribution to the specification of the project, its contribution to the decision taken on its
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authorization, and upon the satisfactory implementation of the project from an environmental

point of view. In this section of the chapter, the concern is with the practical effect of the

two latter contributions.

Decision-making

The Directive (in Article 8) requires that the information that has been provided,
together with the consultation findings, are ‘taken into consideration’ in the consent procedure
but the measures it specifies to support implementation (in Article 9) are limited. As
described in Chapter 3, most Member States (though certain exceptions were noted), have
transposed the general obligation into their national laws but largely rely on existing decision-

making procedures and practice to secure its implementation.

Assessing the extent to which this requirement is being satisfactorily implemented in
practice is very necessary but also difficult. Clear answers can probably only be provided
after a number of fairly detailed case studies have been completed. In the meantime, more
circumstantial evidence of two kinds may be used to make an interim assessment - the general
views of those engaged in, or reasonably familiar with, the operations of the EIA process in
the different Member States, and views on the extent to which the projects that are approved
have been influenced by the EIA process.

In the former case, there is some evidence to suggest, particularly in the case of the
larger environmentally sensitive projects, that the environmental information and consultation
findings have been taken into account and have affected the resulting decision in particular
situations. In such cases, however, this has not solely been due to the technical quality of
that information, but also to the impact of the consultative activities and their findings.
Therefore, the effectiveness of the consultative arrangements as well as the quality of the EIS
have been important to the overall effectiveness of the EIA process. On the other hand, there
have been examples where the basic formalities of the EIA process may have been respected

but where, in the view of those closely involved, this has not had
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Table 4.9 Influence of EIA in modifying projes n isions in

Inflocace of BIA

EIA has generally led to environmental concerns being addressed earlier in the design process, and on a more systematic
basis. Greater contact has been achieved between developers and authorities. However, practice still needs time to
develop and mature.

In two cases the EIA resulted in changes to the project. The changes were not major and related to location of buildings
within a site, and preservation of landscape aspects.

It is difficult to assess the degree of influence of EIA on the decision-making process. Very few projects are rejected on
the grounds of a poor EIS, or significant negative impacts. It is generally the rule that projects are modified following
pressure from competent authorities or the public. However, for many J)rojocts (particularly smaller projects) there is
very little scope for any modification(s), as EIA comes too late in the design process.

Projects are modified as a result of the environmental assessment procedure. However, alterations are part of the regular
planning and permit procedure, so changes cannot always be linked EIA. Of the three cases in the trial run, one {power
station) was dismissed, one d(nsts disposa] installation} was given approval after mitigation measures, and the third
(chemical plant) was dismissed after the initial scoping.

In cases where there have been strong cbjections by the public and/or significant environmental impacts exist, there are
indications that the EIS has been taken into account and the project modified accordingly.

There is no firm evidence to date as to the influence of EIA on project decisions. It will inevitably influence project
design and increase awareness of environmantal issues and is likely to influence locational decisions by developers.

Ir1| c:rtain cases projects have been modified at design level, and for other cases modifications took place in the layout of
plants.

No projects have been stop) because of the results of an EIS. However, modifications have taken place, and this is
especially true for road schemes.

Through the application of EIA the environment is taken into account, in the decision process, more fully than when EIA is
not applied. In this way, environmental aspects are much more involved in the discussion about the development and in the
design of the project.

Agﬂroxiutﬂy 12 earlier projacts have been subject to modifications and extensive uiti?ation measures suggested by the EIA
studies. MWithout EIA these beneficial mitigation measures may not have been introduced for a number of large
infrastructure projects, notably highway schemes.

EETRLEE ?EEEE

Only one negative Declaration of Environmental Impact has been issued at national level - a limestone quarry. This was
agreed by the sectoral administration and the project was not authorised. At regional level, some negative Declarations
have been issued, mostly for mineral extraction projects. No cases of disagreement between sectoral and environmental
authorities have been recorded. In positive Declarations the influence may occur through conditions attached to the
project authorisation.

United Kingdom

It is difficult to judge the extent to which EIA has specifically led to the modification of any projects, although such
wodifications have occurred for some projects. Modifications are regularly made in the course of the normal Ehmuug, and
other, decision-making procedures. Early initiation of the EIA process is felt by many to have been a contributory factor
in modifying the design of a number of projects to reduce adverse environmental effects.

a material influence on the decision. For example (and without implying that these situations

are confined to the countries cited):

- “there are wide variations in the extent to which the competent authority takes into

account the comments, observations and advice from the ‘commissaire enquéteur” and

from the public” (France);

- "for most of the small industrial projects the EIA procedure is simply routine, i.e. it

is just one of the various papers that accompany the application for a permit"
(Greece);

- "there appear to be doubts about how effectively the provisions of Articles 8 and 9
of the Directive have been implemented” (Portugal);

- "some public developers ... are making efforts to consider them [Declarations of

Environmental Impact], others, ... stand out because they do not fulfil them." (Spain).
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The EIA process may influence the form of a project‘ during its planning and design
and during its authorization. In both cases, assessing the effect is difficult because there is
uncertainty about the form the project would have taken if the Directive and the
corresponding Member State laws had not been approved. A summary of the interim

assessments which have been made in the Member State annexes are presented in Table 4.9.

nitorin
The EIA Directive does not provide for monitoring the environmental impacts
associated with a project’s implementation and most Member States, in transposing the
Directive into their national laws, have not made their own additional provisions. Rather they
have relied upon their existing monitoring procedures and practices. Italy, the Netherlands
and Spain are the main exceptions to this. At present, therefore, monitoring is likely to be

most effective where the existing procedures were strongest and least so where the opposite
is the case.

The current state of monitoring the implementation of projects subject to the EIA
Directive is summarised in Table 4.10. It indicates considerable variation but sufficient

evidence of inadequate practice to suggest that a number of improvements are needed.

In summary, there are indications that the EIS and the consultative findings are being
taken into account in some consent decisions and that, in certain cases, the resulting
environmental impacts are being monitored. However, the extent to which this is occurring
is variable and, in what is believed to be a significant range of cases, the deficiencies

occurring at these important stages in the EIA process may be seriously reducing its overall
effectiveness.
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Table 4.10 Monitorin ngemen ndr"in Member

Momitocs

Belgium For industrial installations, the licence conditions provide a means of imposing monitoring conditions. However, in
practice, this can be done in a partial and fragmentary way.

Denmark Monitoring after appraval and jmpiementation is part of the planning process. Local authorities are obliged to undertake
thase procedures, and indeed, do so regularly. Experiences with this system have been very positive.

For projects coming under the "installation classées" procedure (e.g. mining projects, water projects) there are binding
prescriptions, and the relevant inspectorates exert control over the installation to ensure that its construction and
operation are in compliance with the terms of the authorization. For all other projects no such monitoring system exists.

Some projects are monitored on a regular basis, and the consent agency is entitled to require additional mitigation
measures or alterations. Air quality, at least in areas where pollution might be expected, is monitored on a regular
basis. For soil, water, and some nature areas, state-wide monitoring programmes also exist. At Jeast three large-scale
projects are currently undergoing post-auditing.

Greece Monitoring environmental impacts and past-auditing is undertaken by PERPA, which makes occasional checks. Lack of funds

precludes frequent and full monitoring of all projects and activities. It is felt that de-centralisation of the more
routine elements of the monitoring system could Tessen the duties of the central offices and so allow better overall
strategic control by the Ministry.

Ireland There is no formal provision for monitoring and post auditing within the EIA regulations. Legal measures to ensure
compliance with, e.g., the conditions of a plannin? permission, conditions attached to emission/discharge licences granted
under legislation relating to air and water pollution, exist within current legislation. The proposed Environmental

Prog:c:ion Agency will have a licensing and monitoring role with respect to air, water and noise impacts for certain
projects.

Italy When the final decision is taken on projects, some consent conditions may be applied, and thesea may include the
establishment of a monitoring network for contralling some important environmental parameters.

Luxembourg The commodo-law provides for the monitoring of authorised projects. The competent authority can review the developer’s

coaglianca with the requirements and cornditions stipulated in the consent. If unforeseen negative effects occur, the
decision can be revised. However, due to a shortage of personnel, the control of authorised establishments is limited in
practice.

Netherlands The Dutch regulations include a provision that an evaluation should take place comparing the effects which actually occur,
and those predicted in the EIS. If considerable differences are found, the competent authority can take further measures,
e.g. tightening the Ticence conditions. A handbook exists regarding the evaluation programme.

Portugal There is no formal, systematic, provision for monitoring. A lack of resources is inhibiting satisfactory monitoring,
although it has been successfully applied to the implementation of some road schemes.

Spain Legal provision for general environmental monitoring has been made through the mandatory Programme of Environmental

Surveillance. Surveillance is a part of the EIS and is also included in the conditions of the Declaration of Environmental
Impact. Its enforcement is the responsibility, not of the environmental authority, but of the sectoral authority which
finally approves the project. In practice the commitment to monitoring is not strong, although some authorities do become

involved in monitoring. A problem arises whare the developer and the competent authority are the same; often monitoring
will not be carried out.

United Kingdom No mandatory provisions exist for either monitoring or post-auditing within the EIA regulations. However, under other
existing legislation, powers exist to attach monitoring conditions for certain consent procedures. Some dovﬂ'opers express
a commfitment to monitoring and post-auditing in their EISs.

4.6 Guidance and training
Given the nature and breadth of application of the EIA Directive, there is a need to
provide sufficient guidance and training to intending practitioners if it is to be successfully
implemented. The Commission has made a significant contribution to these activities but the

main responsibility rests with the Member States.

The Commission has provided guidance through the meetings of the National Experts
Group on Environmental Impact Assessment, which have provided a useful forum for
reporting progress on implementation in the Member States, exchanging experience and
dealing with common problems relating to the interpretation of specific provisions within the
Directive. More detailed and specific issues requiring clarification have been handled on a
bilateral basis with the Member States concerned. Additionally, Commission staff have
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presented a number of papers and participated in various conferences and seminars on EIA

implementation which have been held in different Member States.

The Commission commenced studies on EIA training within the Community prior to
the approval of the EIA Directive. These identified the main training needs in the Member
States and the means by which these might be most effectively satisfied. Since then the
Commission has supported a strategy of ‘training the trainers’ which has involved the
development and servicing of an EIA Trainers Network; the preparation of an EIA trainers’
guide, case studies, newsletter and leaflets; the establishment of an EIA database and
information service; and support for numerous courses and workshops. This programme was
evaluated in 1990 where its usefulness was confirmed and the lines of its further development
were agreed (Wood and Lee, 1991).

The Member States have also been active in preparing guides and initiating training
activities, and a short summary of these is contained in Table 4.11. The nature and extent
of provision varies considerably between Member States and this partly reflects the different
stages they have reached in EIA implementation as well as differences in their guidance and
training needs. Whilst some Member States have produced considerable guidance materials

and training opportunities others, in both southern and northern regions, have not yet done
SO.

It is observed that, as EIA implementation proceeds, the nature of the guidance and
training that is needed will change:

- With certain exceptions, most EIA guidance in the past has emphasised procedural
rather than methodological matters. As Member States move further into the
implementation phase the need will grow, initially, for general practical guidance on
‘how to do’ environmental impact assessment, followed by more specialised practical

guidance on the assessment of particular categories of projects and particular types of
impacts.
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Similarly, in the past, courses have often focused upon the policy and procedural
aspects of EIA whereas, in the future, the emphasis is expected to switch to more
practical ‘how to do’ courses relating to particular assessment tasks and using case

studies and other ‘learner active’ training materials.
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Table 4.11 Provision of EIA guidance and llainin'g in the Member States

Mcmber Statc

EIA Guidance and Truining

Belgium

GUIDANCE: AT11 guidelines produced by the EIA Commission in the Netherlands have been made available to the Flanders
environmental agency. The Department of Infrastructure issues internal guidelines with regard to screening, and is
developing internal EIA manuals for specific project activities. Research has been commissioned by the government to
develop a set of guidelines to encourage more consistent and standard EIA practice.

TRAINING: Courses at some universities include some aspects of EIA. Several one-day conferences have been organised in
Flanders, and seminars have aiso been organised for government employees.

GUIDANCE: Leaflets about EIA have been produced by the Government, who alse organised an exhibition. A Nerdic Council
publication on EIA also exists. Two Reference Centres for EIA have been established to provide advice to the government.
TRAINING: Government-organised seminars for ional, and other, authorities have taken place. A Nordic Council seminar

about EIA has also been organised. The EIA Reference Centres will provide training programmes for both students and EIA
practitioners.

France

GUIDANCE: Guidance and technical documents have been prepared for sewage projects, quarries, waste dispasal, dunes,
erosion, forests, industrial establishments, roads and highways, rivers, tourism, urban planning and humid areas.
eneral document on EIA and public enquiries has also been produced.

INING: The central environmental administration organised much EIA training in the early stages of the implementation
of the regulations. However, general training has now declined in relative importance, to be replaced by an emphasis on
assessment in specific sectors and projects, and on developing techniques for specific studies.

GUIDANCE: The government has commissioned several studies on the implementation of the EIA Directive and for project

re!l’:ted checklists. It has also published the results of its trial run of EIA. Other organisations have also preduced
ications.

?;AINING: Government organised seminars are numerous at the state Tevel, mainly through short courses. There is an

increasing tendency to concentrate on more specific issues, e.?'. specific project types, and the use of case studies is

also gaining in importance. In-house courses have also been held at municipal level with respect to EIA for land-use

plans. Full-time university courses are, as yet, rare.

GUIDANCE: None exists at ?nsent, but some are due ta be prepared in the near future.
TRAINING: The Ministry of EPPP and other government and non-government organisations have organised and are planning to
organise a number of seminars to inform interested parties about the new procedures and arrangements.

GUIDANCE: The Department of the Environment has issued two items of guidance relating to planning and to roads, for the
competent authorities involved. A general guide to the EIA process has also been produced.

TRAINING: The Department of the Environment has provided a number of seminars for local authority staff. Public seminars
have also been organised by a variety of organisations, and some third level courses include aspects of EIA.

Ttaly

GUIDANCE: The Government has produced several circulars. A guide for EIA of waste disposal is in preparation. .
TRAINING: Since the Tegislation came into force there has been an increase in the number of training courses, organised by
universities, private and public organisations.

GUIDANCE: None is provided at present.

TRAINING: No special EIA training is organised. Experts involved in the preparation of reports organise their own
training.

GUIDANCE: The Ministries responsible for the introduction of EIA have produced a series of documents that provide guidance
to all participants in the EIA process, e.g. a Manual of EIA and an eight volume series on prediction methods.
TRAINING: Many training activities have been organised by governwent authorities, consultants and training institutes.

GUIDANCE: One set of EIA guidelines has been produced, but it is generally nat considered useful by developers and others.
TRAINING: Some specific EIA courses have been held, organised by universities and other bodies, including the Portuguese
EIA Centre.

Spain

GUIDANCE: The national administration has produced guides for highways and railroads, reservairs and afforestation. Other
similar guides are due to be published, and are much needed. The Comunidad de Canarias is preparing guides for quarries,
mf courses and urban developments. Some departments of the universities have also published manuals and guides.

INING: Many training programmes have been organised. The Spanish EIA Centre has been set up and will shortly expand
its activities.

United Kingdom

GUIDANCE: Some official guidance has been produced mainTy of a pracedural nature, which includes circulars, memoranda and
other procedural guidance. Official guidance on the preparation of EISs is in preparation, and on the review of EISs is
planned. Other, non-government bodies, have also produced guidance materials, both procedural and technical.

TRAINING:  Several seminars and courses have been organised. Several masters degree/diploma courses, specifically
concerned with EIA, are now also available. Seminars and conferences of a more wide ranging nature are also being held in
increasing numbers.

4.7 Costs and benefits: an overview

In the final analysis, the success of the EIA Directive turns on the balance between

the benefits and costs of its implementation. The comparison, at best, can only be broad and

approximate, because of the short experience of its application, the difficulties of calculation,

and because benefits and costs are not measurable in commensurate units. Nevertheless, the

comparison is worthwhile, particularly as it can highlight opportunities for increasing benefits

or reducing costs in the future.
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ost

Costs can be considered in a number of different senses, for example:
- costs of carrying out assessments for EISs;
- costs of the mitigatory measures implemented as a consequence of EIAs;

- costs associated with any delays in implementing projects which are due to the EIA
process.

Table 4.12 assembles the principal findings reached in the Member State annexes.
In brief, these are:

- The financial costs of carrying out an assessment for an EIS are typically a small
fraction of one per cent of the capital cost of the project. The size of the fraction
varies with the size of the project and for some small, non-capital intensive, projects

it may exceptionally rise above 1 per cent.

- The costs of the mitigatory measures vary greatly between projects and are very
sensitive to the assumptions made about the measures that would have been required
in any case, even if EIA had not been undertaken. If the environmental standards to
be achieved are the same, the costs of mitigation should be lower where EIA takes
place, because the mitigation needs should have been identified earlier at the planning
and design stage. On the other hand, if there would have been no requirement for
mitigation, in the absence of the EIA, then costs would be higher - in the case of
environmentally sensitive projects this could account for 5% of the total capital cost

of the project.
- The overall timescale of implementing projects does not appear to be significantly

affected by EIA. In a well-managed process, any loss of time in EIA preparation

should be offset by savings at later stages of project authorization.
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Table 4.12 Impac

f EIA on ¢ n

mescale in Member

Costs

Timcacale

Belgivm

No firm information currently available.

The licensing procedure beglins at an earlier stage due to
EIA. This initially could lead to an increase in time, but
should eventually save time, especially §f wused in
conjunction with an appropriate decision procedure.

Costs ara only Tikely to be affected to a moderate extent.
In some cases the cost of the project will decrease, because
of better planning.

The timescale is only likel{ to be affected to a moderate
axtent as EIA is integrated into the planning process.

France

Figures generallge quoted by independent envir tal
consultants are between 5-10% of total costs of project
design and documentation (not of implementation costs).

Where EIA has not been integrated into the planning process
from the cutset there is some increase in time.

Some additional costs for administration personnel and
related to studies are expected. Mitigation measures may
also lead ta some additional costs. Howaver, there is no
reason to expect that EIA will be a burden on a developer,
and there may be cases where costs are reduced.

Initially, delays may exist due to uncertaintias about the
scope of the assessment and about the administrative
procedures. In the future the EIA requirements should be
integrated and no delays should be experienced. For the
*parallel" approval procedures, EIA could stream-line the

ess and reduce the timescale. EIA could also reduce
itigation and as such shorten the time from application to
operation of the project.

Very low extra costs have been noted so far related to
preparation of EISs. Overall costs are not being affected so
far because of undertaking EIA.

No change {s expected so long as developers accurately
follow the Tegislative requirements.

Ko firm evidence to date.

No firm evidance to date.

TIaly

The impact of EIA on costs depends on the size and type of
project. For fixed installations and linear developments the
cost of the study, as a % of the capital cost, tends to
decrease as the caritﬂ cost increases and may be as Tow as
0.1-0.5% of capital costs. For some waste disposal projacts
of low capital cost the environmental study could exceed 1%
of the capital costs.

If new base-line studies need to be carried out, and these
do not commence sufficiently early, there may an extension
in timescale.

There is some increase in cost to the developer wha has to
bear the costs of the study.

The affect of EIA on_ the timescale varies. For road
schemes, there is 1little effect due to stringent
organisation of the procedure. For new industrial
installations the timescale may be increased due to the time
needed to carry out the study, but savings may be seen at
the authorization stage.

Varfes. Generally, study costs are Vimited to 0.001-0.01% of
the cost of large projects, and perhaps up to c. 1% for some
smaller projects. Some of the costs would have been incurred
anyway. If the results of the EIS are used for a developers
own p%mning and project development the return on the costs
could be higher.

The evaluation study reported that EIA did not cause delays.
EIA has also resulted in fewer appeal procedures; possibly
compensating for any Tass of time in the preceding part of
the procedure.

An increase of up to 5% of the total capital casts for a
small number of environmentally sensitive projects have been
quoted. In other cases, cost changes are imperceptible.

There is no evidence of perceptible delays, particularly if
the EIA process is well managed.

Spain

Increases of 1-5% of total costs, and 5-20% of the planning
stage costs, have been quoted.

Increases of a couple of months are quoted by environmental
autharities, mainly due to the lack of information and
insufficient qualified staff to deal with the large number
of assessments.

United Kingdom

Only a minor increase in overall costs.

No change overall. In some cases it may have shortened the
timescale.

Provided the EIA process is well-structured and managed it should not increase
assessment costs or time scales to any significant extent and, in favourable circumstances,

could lead to cost and time savings. To achieve a cost-effective system, the following

guidelines should be followed:

- avoid assessing large numbers of very small projects (where these are unlikely to have

significant environmental impacts), particularly if resources are limited for EIA work;

- provide clear and realistic guidance on good assessment practice;
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- start the EIA process early and ensure that the assessment is properly scoped and
efficiently managed;

- ensure that consultative arrangements are satisfactory but operate within reasonable
time limits;

- ensure the existing data relevant to assessments are accessible to those who need it;
- where the workload of the authorities is unavoidably increased, make sufficient
additional resources available to permit effective working and prevent delays;

- take advantage of opportunities to co-ordinate consent procedures where this will |

enable more effective use to be made of the EIA process and will reduce the overall

time needed to process consent applications.

Benefits

The principal benefits resulting from the practical implementation of the Directive are
the environmental benefits (and avoidance of disbenefits) which result from the
implementation of projects which have been better planned and designed from an
environmental point of view. If, as is suggested above, this can be achieved, in most cases,

at little or no extra cost, then a net benefit should result.

The extent to which projects are modified, in order to make them environmentally
more acceptable, has already been reviewed (see Section 4.5 and Table 4.9). Though, in a
number of Member States, the period of implementation is as yet quite short, there is clear
evidence that project modifications have and are taking place, due to the influence of the EIA
process. However, there is also evidence that, as yet, its impact is not as widespread as
intended and that modifications are mainly confined to those of a minor or non-radical nature
(which may neither be the most cost-effective nor the most environmentally beneficial

mitigatory measures).

The full realisation of the benefits obtainable from the implementation of this Directive
may be achieved by, inter alia, the following:

- ensuring that the Directive’s provisions are applied to the full range of projects which

may have significant impacts on the environment;
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- ensuring that the EIA process starts sufficiently early in the planning and design of
projects and that alternatives and mitigatory measures which may be realistically
considered at this stage receive adequate examination;

- strengthening quality control of the environmental impact assessment and review of
the EIS;

- ensure that the arrangements relating to the availability of the EIS and consultations
based upon it are made more effective;

- ehsuring that satisfactory arrangements are made for taking the EIS and consultation
findings into account in project authorization decisions and that these are working
satisfactorily;

- strengthening arrangements for monitoring the environmental impacts resulting from

project implementation and ensure that these are working satisfactorily.
Additionally, it is evident that some development options, which may be both

environmentally and economically preferable, cannot be realistically considered for

implementation at the relatively late stage of individual project planning and authorization.

62



5. FINAL CONSIDERATIONS
5.1 OQverall evaluation of the implementation of the Directive

Although many Member States are in the early stages of implementation, their
experiences demonstrate that the planning, design and authorization of projects are beginning
to be influenced by the EIA process and that environmental benefits are resulting. However,

they also show that the full potential of this is not yet being realised for, inter alia, the
following reasons:

- the process is, in many cases, not starting early enough;

- adequate quality control of the EIS and of the EIA process as a whole is not always
present;

- mitigating measures of a wider nature are infrequently and inadequately integrated into
the planning and design of projects;

- EIS availability and consultative practice in certain cases is weak;

- the contribution of the EIA process to the eventual decision-making and the role of
monitoring project implementation are not as clear or as effective as they could be.

5.2 Role of Directive in pr in environmen
in Member States
It is clear that the Directive has had certain beneficial effects in protecting the

environment of Member States by, inter alia,

- providing lead authorities with environmental information to be used in the assessment

of individual project proposals;

- identifying, in advance of project realisation, mitigating measures for the impact of
the project on the environment and modifications to the project proposal (see Table
4.9);

- formal involvement of the designated environmental authorities in the process of
project analysis, although not completely satisfactory, has led to a greater awareness
of the impacts of projects on significant biotopes in the Community (see section 4.4).

These benefits will be more evident once full implementation of the Directive has occurred.
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5.3 Directive’s response to environmental evaluation requirements at the point
of ision-makin

It is clear from the evidence contained in the Member State Annexes that evaluation
of the environmental impacts of certain projects is taking place too late in the development
planning and decision-making process. In effect this has the result of removing from
consideration the possible adoption of alternatives both to the individual project under

consideration as well as to its particular location or route (in the case of linear developments).

This is a limitation inherent in an instrument restricted to the evaluation of
environmental impacts at the individual project level since a number of important policy
decisions will have been taken before the project level is reached which then limit the room

for manoeuvre at the detailed project level.

5.4 Difficulties in transposition into national law
Clearly, the results of this review have revealed that there has been a serious ‘overrun’
on the timetable for formal compliance by the approved date (3 July 1988) and in a number
of instances this formal transposition had yet to be completed by July 1991 (and by March
1992 - see postscripts in Member State annexes). These difficulties can be attributed to a

number of factors, inter alia:

- in Member States, with regional government competency, implementation of the
Directive by different tiers of government has added to the complexities of introducing

the provisions of the Directive into existing systems of development control;

- the nature of the provisions of the Directive has meant that the transposition has
involved securing the cooperation and compliance of a number of different Ministries

and consequently, in some cases, the passing of a number of different legislative

instruments;
- the requirement to involve the public and designated environmental institutions has
met with resistance in certain quarters where there was no prior established practice

or legal requirement so to do;
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- certain provisions within the existing Directive have given rise to difficulties in formal

transposition into Member State law (e.g. interpretation of the words ‘significant
environmental effects’).

5.5 Difficulties in application in practice
Beyond formal, legal transposition, the application of the provisions in practice by the
relevant Member State authorities is essential for the efficacy of the intentions behind the
Difective (i.e. increased environmental awareness at the point of project approval, prevention
or amelioration of damage to the environment). Given the fact that formal transposition is,
in certain cases, incomplete, the conclusions under this sub-heading are restricted by the

limited experience to date of the application of the provisions of the Directive in practice.

Certainly the aggregate number of EIAs being undertaken within the Community is
significant and some evidence of the successful application of the provisions of the Directive
in practice. However, the data provided in Table 4.1 reveal considerable variation between
Member States in the numbers of EIAs carried out and hence in the coverage of projects
likely to give rise to significant environmental impacts. Variations in practice are, to a

certain extent, a reflection of the following factors:

- variations between those Member States with existing EIA systems and those without;

- variations between those Member States which have modified existing procedures as
a means of implementing the Directive and those which have provided for a separate

system of EIA;

- variations between Member States in the quality and coverage of environmental impact

statements.

Additionally, the review reveals that, in a number of Member States, only a minority of EISs
are of satisfactory quality. Many of the problems are common to several, if not all, Member

States, for example:
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- failure to start the assessments at a sufficiently early stage in the planning process;

- a lack of sufficiently experienced staff;

Nevertheless, there is evidence that the quality of studies carried out is steadily increasing as
experience with the process develops. This reflects the growing number of practitioners who
have carried out a number of EISs within individual Member States. However, further

training of staff will be required to maintain this development of appropriately qualified
practitioners.
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APPENDICES
Appendix 1 ionnaire re ing th nsposition of the EEC Directiv

1. Transposition

1.1

1.2

If the Member State has not yet transposed the Directive, what Acts or other legal

instruments (decrees, regulations, rules) does it propose and according to what
timetable?

Where some competences in this field are devolved to regional authorities (regions,
Liander, départements, etc.), have these bodies adopted the measures necessary to

bring into operation the objectives of the community directive, and if so what are
they?

2. Application

2.1 Does the legislation allow exemptions as regards the projects in Annex 1?
How are the public and the Commission notified of them?

2.2 Are there screening procedures and/or thresholds used for determining the need for
EIA for projects in Annex II? Are there entire categories of projects that have been
excluded?

2.3 By what means are the competent authorities and the public consulted? At what stage
of the proceedings does this consultation take place? How does the decision making
process take account of their opinions?

2.4  Where relevant, how do the Member States inform their neighbours and how do they
take into account the latters’ observations?

2.5 By what means do the competent authorities make available to the public concerned
the contents of and reasons for the final decision?

3. Content

3.1  What does an impact study need to include? In what cases can the developer be

limited to the information provided for in article 5 rather than in Annex III of the
Directive? Are alternatives to the submitted project taken into account?

At the third meeting of the National Experts Group on Environmental Impact
Assessment, on 5 July 1989, the chairman suggested adding "a question on the actual
implementation of the Directive in the Member States: this could be answered in the
form of the number and type of studies which had been made since the Directive was
incorporated into national law".
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3.2 Is there any scoping?

4. Miscellaneous

4.1  What problems of interpretation have you had with the contents of annexes I or I1?
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Appendix 2 Numbers of complain ition ritten and oral ions relating to
Direct 7/EEC. 1 -1

Complaints

Table A.2.1 records the number of complaints received by the Commission relating
in whole or part to the EIA Directive’s implementation in Member States. Table A.2.2
summarises the status of these complaints in early 1991, indicating those where their
investigation has been completed and, for the remainder, the stage in the complaints
procedure they have reached. The statistics themselves should be interpreted with care,
particularly if used for comparative purposes, for a number of reasons. Firstly, there are
variations between Member States in the extent to which the complaints procedure is used for
all environmental directives. Secondly, the statistics do not indicate the breadth or severity

of individual complaints nor do they record which of them is well-founded.

Despite these limitations it is noteworthy that the total annual number of complaints
received in respect of the EIA Directive is considerably above the annual average for all
environmental directives and that the trend in numbers of complaints relating to this Directive
was rising throughout the period 1988-1990.
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Table A.2.1 mplaints received relatin EIA Directive, 1
Member State 1988 1989 1990 Total
Belgium 1 5 6 12
Denmark 0 0 0 0
France 3 13 17 33
Germany 4 18 15 37
Greece 5 8 21 34
Ireland 2 12 12 26
Italy 5 14 23 42
Luxembourg 0 0 1 1
Netherlands 0 2 1 3
Portugal 4 7 15 26
Spain 8 34 30 72
United Kingdom 2 17 29 48
TOTAL 34 130 170 334
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Table A.2.2 Th me of complaints relatin . EIA Directive (as 1
1991)

Closed Continuing
Member Siate In progress | Aticle 160"}  Reasoned
| opinion
Belgium 7 3 2(3) ; 2
Denmark 0 5 0 ; 0
France 15 21 3 E 1
Germany 15 25 5 ; 1
Greece 10 24 6 i 2
Ireland 7 23 2 ; 0
Italy 13 28 4(5) 2
Luxembourg 0 0 1 1
Netherlands 0 2 1 . 0
Portugal 4 20 4 Er 1
Spain 23 52 5 E 1
United Kingdom 24 27 1 ; 1
230 34(36) ; 12
TOTAL :
118 265 E
In some instances, more than one complaint is dealt with. The figure in ()
indicates
how many actual complaints are covered.
Petition itten T ion

Table A.2.3 records the number of Petitions received by the Commission from
Members of the European Parliament which relate in whole or part to the EIA Directive. In
certain cases these are subsequently progressed through the complaints procedure. Table
A.2.4 records the number of written and oral questions submitted by Members of the

European Parliament which relate to the EIA Directive. The same caveats which have been
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mentioned relating to complaints statistics also apply to these data. Overall, the numbers of

petitions and parliamentary questions concerning the Directive were increasing over this
period.

Table A.2.3 Petitions recei relatin EIA Directive, 1988-1990
Member State 1988 1989 1990 Total
Belgium 0 1 0 1
Denmark 0 0 0 0
France 0 2 2 4
Germany 1 1 0 2
Greece 3 2 3 8
Ireland 0 1 0 1
Italy 1 2 3 6
Luxembourg 0 0 0 0
Netherlands 0 0 0 0
Portugal 0 0 0 0
Spain 0 0 5 5
United 3 1 0 4
Kingdom
TOTAL 8 10 13 31
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Table A.2.4 Written and oral questions received, 1989 and 1990

Member State Written questions Oral questions
1989 1990 Total 1989 1990 Total

Belgium 0 0 0 0 1 1
Denmark 0 0 0 0 0 0
France 2 8 10 0 0 0
Germany 2 5 7 0 0 0
Greece 5 9 14 0 1 1
Ireland 1 2 3 0 0 0
Italy 3 7 10 0 5 5
Luxembourg 0 0 0 0 0 0
Netherlands 3 0 3 0 0 0
Portugal 2 0 2 1 1 2
Spain 3 18 21 3 1 4
United 2 4 6 0 2 2
Kingdom

General 0 7 7 1 1 2
questions

TOTAL 23 60 83 5 12 17
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ANNEX FOR THE UNITED KINGDOM

INTRODUCTION

The annex for the United Kingdom (UK) has been prepared using a variety of sources
of information, including consultations with a wide range of authorities and other
organisations within the country. These have included government departments, competent
authm_'ities, designated environmental authorities, developers, consultancies and environmental
interest groups, as well as individual experts. The authors are grateful for the many useful
contributions they have received from their respondents. However, the contents of this

review are the sole responsibility of the authors and any views expressed are not necessarily
shared by all of those consulted.

The annex is structured according to the five main objectives of the study, namely:
the extent of formal compliance by the UK with the requirements of Directive 85/337/EEC;
the criteria and/or thresholds adopted by the UK for the selection of Annex II projects to be
subject to assessment; the nature and extent of practical compliance with Directive
85/337/EEC in the UK; specific aspects of the Directive’s translation into UK legislation and
practice; and an overall assessment of the effectiveness of the Directive’s implementation in
the UK, and of difficulties in its implementation. The numbering of sections within the

Annex corresponds to that used in the Introduction to this volume.

1. EXTENT OF FORMAL COMPLIANCE BY THE UNITED KINGDOM WITH
THE ME OF DIRECT

(a) Principal legal provisions

The UK has, as at the beginning of July 1991, implemented Directive 85/337/EEC
through 17 different regulations; two further regulations relating to Northern Ireland were
in preparation. All of these are listed in the appendix to this annex. The majority of the
project categories listed in Annex I, and of the project categories and sub-categories listed in
Annex 11, are covered under the planning regulations. However, certain project classes, and
project categories and sub-categories are covered by the other regulations (e.g. afforestation,
major roads). It should be noted that the UK has adopted the term ‘environmental
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assessment’ or EA for the EIA process, and the ‘environmental statement” or ES refers to the
document setting out the developer’s assessment of the project’s likely environmental effects,

which is submitted with the application for consent.
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r analysi ible deficiencies in formal complian

An analysis based upon the key articles of the Directive, reveals how the Directive
has been brought into effect in the UK and where any deficiencies in formal compliance may
remain. The Directive does not apply to projects approved by specific acts of national
legislation, according to the provisions in Article 1(5). It is the view of the UK Government
that where, but for this provision, EA would have been required for a project, the promoter
of the legislation should provide an ES for consideration by the appropriate Parliamentary
committee. The Standing Orders of each of the Houses of Parliament have been amended
to require an ES to be submitted with any Bill to approve such a project (House of Commons,
Hansard, 20.5.91, col.739-740; House of Lords, Hansard, 15.7.91).

All projects in the classes listed in Annex I are subject to EA. Exemptions may be
made by the appropriate Secretary of State for a particular proposed development under the
planning regulations for England and Wales but this would only be granted in exceptional
circumstances. So far no exemptions have been made under these or any of the other
regulations. There are no specific provisions in the regulations for notifying the European
Commission of any such exemptions, but the Secretary of State has stated that he will ensure
compliance with the requirements of Article 2(3). In Scotland there is provision for the
exemption, by the Secretary of State, of Annex I projects subject to the Electricity Act
consent procedures, but no exemptions have been granted to date. The regulations applying

to other Annex I projects do not provide for exemptions.

Of the categories and sub-categories of projects listed in Annex II, the following are

not subject to EA by any of the UK EA regulations:
- 1 (a) projects for the restructuring of rural land holdings; and
- 1 (b) projects for the use of uncultivated land or semi- natural areas for

intensive agriculture purposes.

Projects in these categories are judged, by the UK Government, as unlikely to occur in the

UK in a form that would require an EA in accordance with the Directive.
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Legislation contained within the Planning and Compensation Act 1991, allows the
extension of EA to projects other than those listed in Directive 85/337 where those projects
require planning permission. It is understood that the UK EA regulations are already to be
interpreted to include modifications to Annex II projects, where these are likely to give rise

to significant environmental effects.

The competent authority or the Secretary of State determines whether EA is required
on a case-by-case basis. General advisory criteria have been prepared to help authorities and
the Secretary of State assess whether Annex II projects are likely to have significant
environmental effects, supplemented by more specific indicative criteria and thresholds for
certain categories and sub-categories. These are discussed more fully in Section 2 below.

The UK has not adopted any other methods for selecting Annex II projects to be subject to
EA.

Since the Directive has been implemented in the UK by means other than primary
legislation through integration into existing consent procedures, some elements of the
Directive’s provisions (e.g. details relating to consultation of the public) are absent from the
text of several of the EA regulations. However, these specific elements are covered by other
primary legislation or previous regulations. Therefore the EA regulations relating to those
procedures should be read in conjunction with these other primary laws and statutory

regulations when determining the extent of formal compliance with the Directive.

The EA regulations provide that the information to be supplied by the developer is that
specified in Article 5(2), together with the requirements of Article 3 of the Directive, and this
must be supplied for all types of projects; for some regulations this is referred to as "the
specified information”. Most of the regulations allow for the submission of the other

information listed in Annex III, "by way of explanation or amplification of the specified

information”.

Provision is made for information held by the relevant authorities to be supplied to
the developer (Article 5(3)) by all the regulations except the Scottish roads regulations (such
information could be obtained under other legislation), the highways regulations (although in
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practice the relevant authorities are expected to provide such information), and all the
regulations dealing with harbour works for England, Wales, and Northern Ireland. If the
need for such information should arise in these latter cases, it would be dealt with

administratively. The relevant authorities are not obliged to supply any information held in
confidence.

- All the regulations make some provision to designate appropriate environmental
authorities, and to ensure that the information gathered pursuant to Article 5 is supplied to
them, and that the opportunity exists to express their opinion before the decision is finalised
on the project (Article 6(1)). The means of denoting these authorities or bodies ranges from
a specific listing within the regulations concerned, to those specified by the appropriate

Secretary of State or Minister having environmental responsibilities (see Table 1 for further
details).

The majority of the UK EA regulations provide for the information gathered pursuant
to Article 5 to be made available to the public, and for the public to have an opportunity to
express an opinion before the project is initiated (or consent given). The harbour works
regulations (SI No. 1336) make no such provisions, but the Department of Transport has
indicated that this requirement would be implemented administratively; developers would be
advised to present an ES as part of the information accompanying their application, which

is made available to the public.

The majority of the UK EA regulations contain fairly detailed mandatory arrangements
for the provision of information to, and consultation with, the public (Article 6(3)). For most
of the regulations all the indented items within Article 6(3) are covered. The exceptions are
the harbour works regulations (SI No. 1336), the Scottish roads regulations, and the Scottish
drainage works regulations, where arrangements for provision of information to, and
consultation with, the public are, contained within previous legislation. The public concerned
is usually determined as those in the locality of the proposal, although for some regulations
the definition is broader. In the case of some of the regulations "those appearing to have an

interest in the land" are also specifically contacted.
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Except where already noted above, all the regulations specify a location where the
information gathered pursuant to Article 5, i.e. the environmental statement, can be
inspected. In the case of over half of the regulations the location is to be specified on a case
by case basis, whilst for others the information is to be held at the offices of the local

planning authority, or the local post office (SI No. 1218). Applications under the planning

Town asd Country Planuing (1988) List of various bodics, including environmestal autharities, local Yes.

(SI No. 1199) planning authorities, etc.

Environmeatal A (Scottand) (1988) Schedule of bodies to be conmulted, but docs not apply w scction on | Yes, but with peovisos in

{SI No. 1221) dainage warks; also for section relating to rosds, Secretary of State | previous column.
will ensure that the appropri ironmental body is spproached if
a statutory site is affected.

Salmon Farming in Marine Waters (1988) Schedule of authoritics, bodics and persons 1o be coasulted where Yes, where

(SI No. 1218) appropeiate. appeopriate.

Afforestation (1988) NCC, CC, local autharities and other statutory bodies which appear | Yes.

(S No. 1207) to bave an interest.

Land Drainage Impcovement (1988) NCC, OC aud any other public suthoritics, statutory bodics, or Yes.

(SI No. 1217) ocganisations which appear % bave an interest.

Highways (1988) I a statutory site is affected the Secretary of State shall casure Yes.

(SI No.1241) contact with appropriate enviroamental body.

Harbour Works (1988) Duty of Secretary of State to provide bodies appearing to have Yes.

(S1 No, 1336) eavironmental responsibility, as be thinks fit, with wmaterial.

Harbour Works (1989) Minister may direct developer w0 supply such bodics as he may Yes.

(SI No. 424) specify as appeacing to him 1o have cavironmental respoasibilitics.

Electricity and Pipe-line Works (1990) Principal council for area, CC, NCC, HMIP. Yes.

(S1 No.442)

Roeds (Northern Fretand) (1988) Statutocy bodies whose interests appear to the Department of the Yes.

(SR No. 344) Eanvironmeat to be affectod by the proposal.

Planning (Northern Ireland) (1989) District councils and other statutory bodics as appear to have an Yes.

(SR No. 20) interest in the proposal.

Forestry (Nocthern Ireland) (1989) District councils and other public authaorities and statutory bodics Yes.

(SR No. 226) which appear to have an interest in the project.

Harbour Works (Nocthera Ircland) (1990) Such badies as appropriate Departmeat specifies as appearing to it to | Yes.

(SR No. 181) have environmeatal responsibilitics.

and electricity and pipe-line regulations are placed on the planning register and are available
for inspection by the public. Copies of the ES may also be consulted at local libraries, in the
case of power stations and overhead lines, as well as at the offices of the electricity company
in the case of the latter. The time available for consulting the information varies from 21

days to 42 days, although no specific limits are given in the planning regulations for Northern
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Ireland, and the planning regulations for England and Wales since this is dealt with in
previous legislation. The way in which the public are informed of a proposal is through
publication in local newspapers - usually in at least one, but sometimes in at least two. For

proposals in Scotland, publication must also take place in the Edinburgh Gazette.

For proposals under the salmon farming in marine waters regulations, publication should be
in a lpcal newspaper and either the Edinburgh or London Gazette. All the regulations
stipulate that the public should make representations in writing, with time limits varying from
7 days to 49 days. Again, no time limits are specified in the planning regulations for
Northern Ireland, the Scottish planning regulations, and the planning regulations for England
and Wales; these are dealt with in previous legislation. Some of the regulations (planning
regulations, roads regulations, and harbours and docks regulations for Northern Ireland, and
harbour works (No. 2) regulations (SI No. 424)) make provision for a public inquiry for
specific proposals, where necessary.

None of the UK EA regulations make provision for matters covered by Article 7 of
the Directive. However, it is expected, by the UK Government, that because of their
geographical location very few, if any, projects proposed in England, Scotland and Wales will
have significant environmental effects in other Member States. It has stated that the
appropriate government department considers every ES and the UK Government will notify
any other Member State when it appears likely that their environment will be significantly
affected by a project. Internal arrangements exist whereby the regional offices of the
Department of the Environment (DOE), and also other government departments, are
requested to consider ESs with Article 7 in mind. If the project is one where this article
might be applicable the competent authorities are asked to advise DOE and also to send them
a copy of the ES. Similar arrangements exist for Northern Ireland and, in addition, informal
consultation arrangements have been established between DOE for Northern Ireland and the
Department of the Environment for the Republic of Ireland. The consultation arrangements
have been activated for one project. The UK Government is also a signatory to the

Convention on Environmental Impact Assessment in a Transboundary Context.
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All of the UK EA regulations, with the exception noted below, contain provisions to
ensure that information gathered pursuant to Articles 5,6 and 7 is taken into consideration in
the development consent process (Article 8). The harbour works (SI No. 1336) regulations
do not contain provisions for considering the opinions of the public but it is understood, this
would be dealt with administratively. None of the regulations contain any reference to
consideration of the views of neighbouring Member States. However, the UK Government
has stated that any such comments would be drawn to the attention of the decision making

body which would be expected to take them into consideration before deciding whether a
project should proceed.

The UK EA regulations contain varying provisions to ensure that the competent
authorities provide the public with information relating to the content of a decision, and the
reasons and considerations on which the decision is based (Article 9). No provisions are
contained in the Scottish drainage regulations; however, provision is made in other, earlier,
drainage regulations. Provision is made in the following regulations to communicate the
decision only: forestry regulations for Northern Ireland - in the local newspapers and in
writing to those making representations; harbour works regulations (SI No. 1336) - as the
Secretary of State sees fit (provision of reasons and any conditions would be handled
administratively); the forestry regulations - in at least two local newspapers and in writing
to those making representations; the following Scottish regulations, planning - those
consulted and those with an interest in the land; electricity and specific developments in new
towns - those consulted, and a copy is also made available; roads. Projects subject to the
planning procedures in England, Wales, Northern Ireland and projects approved under the
electricity and pipe-line regulations must have the decision letter, including the reasons and
any conditions, placed on the planning register for public inspection. The decision letter is
also sent to all those registered as "objectors” to the scheme. The remaining regulations
make provision for communication of both the decision, the reasons for the decision and any
conditions attached. This information is communicated via at least one local newspaper, by
the Northern Ireland roads regulations, and in writing to those consulted or making
representations, in the case of the harbour works regulations SI No. 424 (published as the
Secretary of State sees fit); for the drainage works improvement regulations (if the Minister

so decides and there is no barrier to making this information public); for the harbours and
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docks regulations for Northern Ireland; and for the marine salmon farming regulations. For
the other regulations this article is implemented through other regulations and Acts. If a
neighbouring Member State is involved, the UK Government has stated that it would

communicate the decision, along with the reasons and any conditions, to that Member State.

The UK EA regulations do not contain any provisions to respect limitations imposed
by indystrial and commercial secrecy and the safeguarding of the public interest, or relating
to the transmission of information between Member States (Article 10). However, the EA
process does not require any further information than, for example, could be required under
existing development consent procedures. Six of the UK EA regulations contain provisions
regarding confidentiality, but, these relate solely to the provision of information to the
developer for preparation of the ES.

Those consulted during the course of this study are generally, though not universally,
of the view that the measures undertaken by the UK are in broad agreement with the letter
of Directive 85/337/EEC. However, some of the above consider that formal compliance is
minimalist, with the spirit of the Directive not always being fully reflected (e.g. the adoption
of Article 5(2) as the minimum information that must be provided). One point of concern
to some people is that only a grant consent procedure and not a development consent
procedure exists for certain types of development subject to EA, i.e. for afforestation. Some
developments of these types may not require a grant, including the Forestry Commission’s
own proposals, and in these cases the requirement for EA is not mandatory. However, the
Forestry Commission has stated it will apply the principles of the regulations to its own
afforestation projects. A further area of concern to some is the advisory status of the criteria

and thresholds applied to Annex II projects.

(d) Remedy of any remaining deficiencies

Two further sets of regulations for Northern Ireland were in preparation at July 1991,
relating to flood relief work and discharges to water. The latter regulations were expected
to be in place by the end of 1991.

(e) Competent authorities
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The competent authorities designated as responsiblé for performing the duties arising

from Directive 85/337 in the UK are those responsible for approving the project or for

authorizing a grant, whether it is a government department or another such body (see Table
2 for details).

2. CRITERIA AND/OR TH HOLDS AD D FOR THE ECTIT E

ANNEX II PR T T T
(a) Outline of criteria/thresholds

The various UK regulations make provision for the competent authority to consider
case by case whether a project in Annex II is likely to have significant environmental effects
so as to require an EA, but do not specify any mandatory criteria or thresholds. Advisory
criteria, and thresholds for certain Annex II projects, have been published by Government
departments for guidance purposes only (DOE/WO, 1988; SDD, 1988; DOE(NI), 1989;
Forestry Commission, 1988; Crown Estate Office, 1988; Department of Transport, 1989).
These relate to projects subject to the planning regulations for England and Wales, Scotland,
and Northern Ireland, afforestation, marine salmon farming and highways. Table 3
summarises the particular thresholds applicable to a selection of different types of projects.
However, the criteria and thresholds need to be read in the context of the general guidance
given in the same documents. In all cases, the fundamental test for each case, whether there
are advisory thresholds or not, is whether in the view of the competent authority the proposed
project is likely, on the facts, to have significant environmental effects. The three main
criteria of significance to be applied relate to the scale, location and types of effects
associated with the project in question (DOE/WO, 1988).

(b) Comment on _criteria/thresholds

Opinions amongst a sample of the competent authorities required to use the quantified
indicative criteria, who have been consulted on this issue, are divided as to whether they are
appropriate or not (Wood and Jones, 1991). Amongst those consulted it was, in general, felt
that EA in the UK was being applied to appropriate types and numbers of projects.
However, some of those consulted in the preparation of this Annex commented that the

interpretation of the term "significant effects” by local planning authorities has been variable.
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Table 2: Competent authorities responsible for dealing with UK regulations

Regulations

Competent Authorities

Town and Country Planning (1988)
(SI No. 1199)

Local planning authority or appropriate
Secretary of State

Environmental Assessment
(Scotland) (1988)
(SI No. 1221)

Local planning authority or appropriate
Secretary of State

Salmon Farming in Marine Waters
(1988)
(SI No. 1218)

Crown Estate Commissioners

Afforestation (1988)
(SI No. 1207)

Forestry Commission

Land Drainage Improvement (1988)
(SI No. 1217)

Drainage bodies, or Minister of Agriculture,
Fisheries and Food, or Secretary of State for
Wales

Highways (1988)
(SI No.1241)

Secretary of State for Transport or Secretary
of State for Wales

Harbour Works (1988)
(SI No. 1336)

Minister of Agriculture, Fisheries and Food,
or Secretary of State for Transport or
Secretary of State for Wales

Harbour Works (1989)
(SI No. 424)

Minister of Agriculture, Fisheries and Food,
or Secretary of State for Transport or
Secretary of State for Wales, or Secretary of
State for Scotland

Electricity and Pipe-line Works
(1990)
(SI No.442)

Secretary of State for Energy

Roads (Northern Ireland) (1988)
(SR No. 344)

Department of the Environment (Northern
Ireland)

Planning (Northern Ireland) (1989)
(SR No. 20)

Department of the Environment (Northern
Ireland)

Forestry (Northern Ireland) (1989)
(SR No. 226)

Department of Agriculture for Northern
Ireland

Harbour Works (Northern Ireland)
(1990)
(SR No. 181)

Department of the Environment (Northern
Ireland) or Department of Agriculture for
Northern Ireland

Designated environmental authorities consider that it would be beneficial if they were
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consulted, and greater weight given to their views, at an ezirly stage when these criteria and
thresholds are being used and when the requirement for an EA is being decided. In the UK

Government’s view, the likely significance of a project’s environmental effects should

- 2 -1 2 2. . - d
Tabl Examples of in ve criteri hol r_Annex II pro
> iteria sod hreshold
i .
Afforestation EA will certainly be required where more than 100 ha is proposed for
planting with within designated areas.
New poultry rearing installations those designed ta house more than 100 000 broilers or 50,000 layers,
t.urkgys or other poultry may require EA
New pig rearing installations ) ... those designed to house more than 400 sows or 5,000 fattening pigs may
require EA.
Salmon farming ... production of more than 100 tonnes of fish per year mpy require EA.
or
total cage area of more than 6,000u2 within a 2km radius in certain
defined areas.
or
total cage area of more than 12,000m2 within a 2km radius in any other
areas.
Extractive industry
Opencast coal mines and sand and gravel workings ... sites of more than 50 ha may require EA, and significantly smaller
sites could require EA if they are in a sensitive area or if subjected to
particularly obtrusive operations.
infrastructyre projects
Industrial-cstate development projects EA may be required where the site area is in excess of 20 ha.
sngmhcaat numbers of dwellings in close proximity (e.g. more than 1,000
dwellings within 200m of the site boundaries).
Urban development projects Schemes way require EA where the site area is more than 5 ha in an
urbanised area,
or
there are significant nusbers of dwellings in close proximity (e.g. more
than 700 dwellings within 200m of the site boundaries),
or
a total of more than 10, 000w° gross) of shops, offices or other
cormercial uses would be provided
Laocal roads Outside urban areas, EA may be required for the construction of new roads
and major road improvements over 10km in length,
or
roads over lkm in length if passing through a national park or through or
within 100m of a site of special scientific interest, a national nature
raserve or a conservation area.
Within urban areas, any scheme where more r.han 1 500 dueﬂmgs Tie within
100m of the centre line of a proposed road, be a candidate for EA.
EA will be required for highways over 10km in Tength.
Trunk roads
Other infrastructure projects Projects requiring sites in excess of 100 ha may require EA.
Waste disposal Installations with a capacity of more than 75,000 tonnes per year may
require EA.
Manufacturing industry generall New plants requiring sites in the range 20-30 ha, or above, may require
§ Y EA. pIn addition Ekgmy occasionally ge reqmred’on account of expected
discharge of waste, emission of pollutants, etc.
*  Because of limitations of space, only an sbbreviated y of each selected threshold or cril is provided. Refer to DOE (1989) for fuller descriptions.

hmmmemwmgmum&cdﬂdqmmuhkdywhwmfmuwdfm

normally be evident from the information provided by the developer, bearing in mind the
relevant guidance; the designated environmental authorities should, however, be consulted

in case of doubt.
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3. NATURE AND EXTENT OF PRAQTI!;A!; COMPLIANCE WITH THE
1 TIVE

(a) Number and categories of EISs

Information concerning the numbers of ESs produced in the UK has been compiled
by the EIA Centre for the period 15 July 1988 to 31 December 1990 (Jones, Lee and Wood,
1991). The total number of ESs known to have been submitted to the authorities for this

period was 472. Table 4 shows the project categories for which these were prepared. The
principal categories were:

- in Annex I, power stations, roads and waste disposal installations; and

- in Annex II, extractive industry, infrastructure projects and other projects.

It is noteworthy that a relatively small number of ESs has been prepared for industrial
projects.

Table 5 shows the UK regulations under which the ESs were prepared. The majority
(60%) were prepared under the planning regulations for England and Wales. The
Environmental Assessment (Scotland) Regulations accounted for 11% of the ESs prepared,
while the land drainage improvement works, the highways regulations and the electricity and

pipe-line works regulations each accounted for approximately 7% of the ESs prepared.

(b) Information specified in Article 5 and Annex 111

The extent, and degree, to which developers are providing, in their ESs, the
information specified in Article 5 and Annex III of the Directive is difficult to assess.
Particular types of impacts may not be covered in individual ESs either because they are not
significant or because they have been overlooked. In a number of cases the range of

impacts covered appears to be broadly satisfactory.
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Table 4: Project categories of EISs known to haA ve been submitted to UK
horiti

15-7-88 to 31-12-90

Category Number of EISs

Annex |
1: Crude oil refinerics, gasification of coat 1
2; Power stations 15
3: Radioactive waste 0
4: Iron/steel works 0
5: Asbestos works 1
6: Integrated chemical instaliations 1
7: Roads, railways, sirports 14
8: Ports 4
9: Waste disposat 19
All Anpex 1 projects 55

Anncx Il
1: Agriculture 25
2: Extractive industry 68
3: Encrgy production 22
4: Processing of metals 6
5: Manufacture of glass 0
6: Chemical industry 11
7: Food industry 3
8: Textile, leather, wood and paper industries 5
9: Rubber industry 0
10: Infrastructure 198
11: Other 7
Mixed 10: and 11: 3
12: Modifications 1
All Axucx II projects 417
All (Annex I and Annex If) projects 472

able 5: Numbers of ESs pr ed under UK regulati - 15-7-88 to 31-12-90

UK regulations Number of ESs

Town and Country Planning - England and Wales (St No. 1199) 283
i 1A - Scottand (S1 No. 1221) st
Salmon Farming in Marine Waters - Bogland, Wales, Scotland (SI No. 1218) 1
Afforestation - England, Wales, Scotland (SI No. 1207) 16
Land Drainage Imp Works - England and Wales (SI No. 1217) 36
Highways - England, Wales (SI No. 1241) 39
Harbour Works - England, Wales (SI No, 1336) 0
Harbour Warks - England, Wales (SI No. 424) 0
Electricity and Pipe-line Works - England, Wales (S! No, 442) 33
Roads - Northern Ireland (SR No. 344) 1
Planning - Nocthern Ireland (SR No, 20) 6
Afforestation - Northern Ireland (SR No. 226) 1
Harbour Works - Northern Ireland (SR No. 181) 0
Total 467

N.B. At least 5 ESs are known to havc been prepared for Acts of Parliament
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However, one study relating to a sample of planning ESs, found that many developers
included only the ‘specified information” required by Schedule 3 (based on Articles 3 and
5(2) of the Directive) (Wood and Jones, 1991). Much of the information requirements of
Annex III are regarded as non-mandatory in the UK. The coverage of alternatives, risks of
accidents and, to some degree, indirect and cumulative impacts, often appears to be
incomplete (Jones, Lee and Wood, 1991). Only a minority of ESs include any consideration
of altemaﬁves; in some cases the consideration of alternatives is not considered applicable.
However, in the case of motorways and trunk roads, the appropriate Government department
consults the public at an early stage on a number of alternative proposals. Where such

alternatives would have significantly different effects from those of the published scheme for

which the ES has been provided, the ES includes a summary description of the main
alternatives and the reasons for the choice of the published scheme.

Where authorities with relevant information in their possession are required to make
this available to the developer, to facilitate preparation of the ES, they are, in the majority
of cases, doing so. In some cases a charge is being made for the provision of such
information. In some instances developers are choosing to prepare ESs without consulting

these authorities, or indeed the competent authority concerned.

(d) Arrangements for publication of EIS

In general, it is considered that the situation in the UK is satisfactory concerning the
publication of ESs and their availability for consultation once they have been submitted.
Copies can, in most cases, be obtained from either the developer or the competent authority
concerned. Where the information was available to the EIA Centre, just under half of 290
ESs were available free of charge, with 18% available for purchase at £20 or less, and the
remaining 33% available at more than £20. In most cases copies of ESs are available,
particularly in the specific locality where an application for consent is submitted. However,
in a few cases copies of ESs are only available for consultation, but not for purchase by the
public. Also, the absence of a central, up-to-date, listing of all ESs sometimes makes
locating copies for purchase or consultation difficult.
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Consultation with designated environmental authorities, by the competent authorities,
after the ES has been submitted, seems on the whole to be working reasonably well, although
there have been instances where they have not been consulted at all (Wood and Jones, 1991).
Generally, the public and other environmental interest groups are also given an opportunity
to express an opinion about a proposal before any decision is taken. In several cases the
develqper has consulted the competent authority and the designated environmental authorities
on an informal basis, before the submission of the ES. In some cases the public and
environmental interest groups have also been contacted before submission of the ES.

However, these latter groups are usually consulted less frequently and in less depth.

le of 2 v ) zati
The uses made of the ES, and of the consultations based on it, by the competent

authorities in the decision-making process are difficult to assess. Sometimes decisions appear

(8) Rg

to have been based on poor ESs and/or inadequate information. However, more research is
needed in this area before definitive conclusions can be reached. The decisions reached,
including reasons and any conditions, are made available to the public, where this is provided

for by the UK regulations.

(h) Modification of projects

It is also difficult to judge the extent to which undertaking an EA has led to the
modification of a project, although modifications have definitely been made to some projects
(Wood and Jones, 1991). The process of project design and its progress through the
development consent procedure tends, by its nature, to be one of change and modification at
many points. Early initiation of the EA process is felt by several of those consulted to have
been a contributory factor in modifying the design of a number of projects to reduce adverse

environmental effects.

4. PECIFIC ASP F | IVE’ST L INT I
M LEGI TI I

(a) Measures to monitor implementation of Directive
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Monitoring the implementation of the Directive in the UK is undertakén in different
ways. DOE maintains and publishes details of planning cases subject to EA in Great Britain
(i.e. England, Wales, and Scotland). The information published relates to ESs submitted,
to "directions" and "opinions" as to whether an EA is required, and "notifications" that an
EA has been requested. For each case the name of the relevant competent authority is given,
together with a brief indication of the nature of the project, and the category of the project
according to the UK regulations. Where relevant, the reasons for DOE/SO/WO directing that
an EA is necessary are also briefly stated. When a decision has been made on a project this
is also published, together with the date of the decision. The Planning Service of DOE
Northern Ireland monitors implementation on a quarterly basis and advises DOE (London)
of the determinations made, ESs received, etc.

A DOE commissioned study on the implementation of the Directive for planning
projects in England, Wales and Scotland over the period July 1988 to December 1989,
recently reported on the adequacy of the monitoring arrangements for planning ESs. It found
that these were generally valuable, but that there was some under-recording taking place and

made a number of recommendations to strengthen existing practice (Wood and Jones, 1991).

For non-planning projects, lists of cases subject to EA are maintained by the relevant
competent authorities. These lists typically contain a brief description of each case, i.e. the
name of the developer and either a title, or some indication of the nature, of the proposal.
The lists are generally available on request from the relevant competent authority.
Department of Transport regional offices are asked to provide headquarters with copies of
published ESs for monitoring of their contents.

The absence of a system for centrally recording all ESs, relating to planning and non-
planning cases, is considered a weakness in the present monitoring arrangements, as is the

absence of a system for centrally depositing copies of all ESs (Jones, Lee and Wood, 1991).

(b) Provision for scoping
There are no mandatory provisions for ‘scoping’ an assessment in the UK. It is for

the developer to identify the aspects that the ES should concentrate on, having regard to the
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nature, size and location of the project, and its likely effects on the environment. In the
circulars produced as guidance to the planning regulations, for England, Wales and Scotland,
developers are recommended to consult the competent authorities and designated
environmental authorities at an early stage in the planning of a project to discuss which
features of the project will need most attention in the ES. However, the extent to which this
happens is known to be very variable. The short guidance document produced to supplement
the forestry regulations states that, "Information about environmental effects which are not
likely‘ to be significant is not required” (Forestry Commission, 1988). The brief note
produced by the Crown Estate Office, for those intending to submit applications under the
salmon farming in marine waters regulations, encourages developers to check with that Office

at an early stage in the preparation of lease applications regarding the scope of the ES (Crown
Estate Office, 1988).
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(¢) Quality of ESs

It is apparent that the ESs produced since the EA regulations have come into force
have been of variable quality ranging from very satisfactory to very unsatisfactory, and this
has been demonstrated in a number of published and unpublished studies (Lambert and Wood,
1990; Lee and Colley, 1990; Smith, 1990; Lee, 1991; Wood and Jones, 1991). Areas
of particular weakness identified in the above studies include the description of types and
quantities of wastes created; the identification and scoping of potential impacts; qualitative
rathef than quantitative treatment of impacts; risk of accidents; assessment of impact
significance; bias and misplaced emphasis in presentation; poor writing and presentation of
often very diverse information; and the lack of a non-technical summary. Several factors

appear to have contributed to the poor quality of many ESs, including:

- lack of experience of EA, intensified by lack of guidance and
training;

- bias, particularly where the developer and the competent
authority belong to the same authority;

- not starting the EA process early enough, although the inherent
limitations of environmental assessments confined to the project

stage also need to be recognised; and
- lack of satisfactory scoping.
A majority of the sample of 1988 and 1989 ESs that have been evaluated were assessed to
be of unsatisfactory quality. However, there are indications that, with increased experience,
the overall quality of EISs is improving; 60% of a sample of 1990-1 ESs were assessed as
of satisfactory quality, although half of these were only considered to be marginally

satisfactory (Lee, 1991).

(d) Provision for formal review of adequacy and quality of EISs
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The UK Government has not officially established any provisions in its EA
regulations, for the formal review of the adequacy and quality of ESs, nor is there an official,
independent review body in existence in the UK. However, the competent authorities have
powers, contained in other existing laws and regulations, to evaluate an ES. The competent
authority is required (in all cases) to have regard to the ES, as well as any other material
considerations, when determining an application. For some of the regulations (e.g. planning
regulations) the competent authority can request the submission of further information. A
plannihg application cannot be refused because of an inadequate ES, but it can be refused on
the grounds that insufficient information has been provided for its determination (DOE/WO,
1989). In general, the competent authority assesses the ES using its own ‘in-house’
knowledge and experience, and the comments of other public authorities. In some instances
outside consultants and other organisations are also used to comment on ESs. It would seem,
nevertheless, that a number of ESs which are apparently inadequate are being accepted by
competent authorities. The UK Government has indicated that it intends to issue guidance

to competent authorities on the evaluation of ESs and other environmental information.

(¢) Provision for monitoring and post-auditing

There are no provisions within the EA regulations themselves for monitoring the
environmental impacts of projects after their implementation, nor for the post-auditing of EA
studies. No official written guidance has been published on EA monitoring and post-auditing
in the UK. However, under other existing laws and regulations the powers exist to attach
monitoring conditions for certain consent procedures, and these are used in certain cases. In
addition, the environmental effects of the operation of industrial plants and other installations,
whether or not these have been subject to EA at the planning stage, may be monitored by Her
Majesty’s Inspectorate of Pollution, the National Rivers Authority, the Health and Safety

Executive and local authorities.

(f) Assistance to practitioners

A list of EA guidance material produced by government departments and agencies for
England, Wales and Scotland is given in the Appendix to this annex. Most of this has been
of a procedural nature; guidance on EA practice and methods has been more limited, though

it should increase in the near future.
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The guidance issued includes circulars, memoranda, and short procedural guidance.
The DOE has produced a helpful guide to the UK EA procedures, mainly dealing with the
planning regulations in England and Wales. DOE, SO and WO have also produced leaflets,
for the public. DOE (Northern Ireland) has produced several internal circulars, and makes
frequent use of the guide to the EA procedures (see above). The Department of Transport
is also currently revising its Manual of Environmental Appraisal (DTp, 1983) which sets out
details of the issues to be assessed, and methods to be used, for motorway and trunk road
schemes in England and Wales. A similar manual, prepared in 1986, is available in Scotland
(SDD, 1986). A short booklet relating to forestry schemes has been supplemented by
guidelines relating to water, landscape and conservation; guidelines for archaeology will be
produced shortly. Revised guidance on the location and siting of marine fish farms, which
will include consideration of EA, is also being produced by the Scottish Office. The
Department of Energy has commissioned the preparation of a guidance note for the EA of
pipeline proposals. The Ministry of Agriculture, Fisheries and Food (MAFF) provides
guidance on a case by case basis. The DOE has recently commissioned practical guidance
relating to the preparation of ESs, which will be directed at a wide audience. DOE intends
to issue guidance on the EA procedures for projects approved by approved by private Act of
Parliament. DOE is also, as stated above, to commission guidance on the evaluation of
environmental information, including the ES. This is expected to consider quality issues and

the use to be made of the environmental information for decision-making purposes.

Other authorities and bodies have produced some EA guidance material. The
Countryside Commission for England and Wales published a guidance note on EA and
landscape and recreation issues, for use by their officers, by developers, and by local
authorities (Countryside Commission, 1991). The Passenger Transport Executive Group has
commissioned procedural and broad technical guidance on EA for major passenger transport
schemes. The Council for the Protection of Rural England has produced a short pamphlet
on EA (CPRE, 1990).

Practitioners have also been assisted through the provision of EA training courses.
The Local Government Training Board held a short course for local authority planners, soon

after the implementation of the Directive. Several local authorities have held one day, or
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longer, seminars on EA for their officers. The Department of Transport has held several
training courses for trunk road managers and their consultants, on a regional basis, dealing
with EA. Similarly, the Nature Conservancy Council and Her Majesty’s Inspectorate of
Pollution have organised several training courses for their officers dealing with EA cases.
DOE (Northern Ireland) Planning Service ran a series of workshops for all staff involved with
EA. The EC training initiative on EIA, through the EIA Centre at the University of
Manchester, has supported EA training and encouraged the dissemination of EA information.
Several masters degree/diploma courses, specifically concerned with EIA, are now also
available in the UK, as well as courses where EIA is a component of a specialist degree
scheme. Seminars and conferences of a more wide ranging nature, relating to EA are also
held in the UK. These are organised by various bodies, such as universities, consultancies,
and professional organisations (Wathern, 1991).

The quantity of EIA training in the UK has increased considerably since Directive
85/337 was approved. However, there is still scope for improving the quality and practical
relevance of certain of the training provided (Wood and Lee, 1991).

(g) Effect on timescale, costs, etc.

The majority of EA practitioners consulted in the UK (including public and private
developers, consultants, designated environmental authorities and competent authorities)
consider that EA for planning cases has, in general, resulted in only a minor, or no, increase
in the overall costs of a project (Wood and Jones, 1991). It is also considered that EA has
had very little overall effect on the timescale; in some instances the timescale may even have
been shortened (Wood and Jones, 1991). A slight cost increase associated with the
production of the ES has been noted for schemes under the highways regulations. There
appears to be little or no delay for power station and overhead line projects, except where
further information is requested and some elements of delay and additional cost then become
apparent. The requirement for EA and the attendant consultation process has caused some
delays and additions to costs for some pipe-line projects, and some land drainage schemes.
In certain circumstances MAFF may provide grant aid towards the cost of preparing ESs.
There is no information so far about the effects of EA procedures on costs and timescales for

marine salmon farming projects, and harbour works, due to the limited number of

96



applications being made. Overall, given the short time in which the EA regulations have

been in force, they seem to have been implemented so far with little noticeable cost or

disruption.

Generally, UK government departments appear to consider that the regulations to
implement the EIA Directive are working well in practice, with EA providing useful
information for the decision-making process. Some other participants in the EA process,
whilstv making a positive judgement overall, have some reservations, and cite, inter alia,

insufficient understanding of EA and a lack of training as two obstacles to better

performance.
5. ERALL A T F_TH EFFECTIVENE F
IMP AINING DIFFICULTIE

(a) Provisions already made

A number, but not all, of respondents consider that the formal provisions made by the
UK broadly implement the requirements of Directive 85/337/EEC. There are some
remaining areas of uncertainty relating, for example, to the legal status and appropriateness
of the indicative criteria and thresholds for Annex II projects and to the manner in which

Article 5 and Annex III have been transposed into UK regulations.

There were more reservations among respondents about EA implementation in practice
in the UK. In part this is expected, given the relatively recent approval of EA regulations.
Nonetheless, there are a number of areas of concern which may need to be addressed. These

include:

- inadequate monitoring of the Directive’s implementation in the UK, especially
in the case of projects covered by ‘non-planning’ regulations;

- failure to start the EA process sufficiently early and to include an adequate
treatment of alternatives;

- insufficient use of systematic scoping procedures and methods;
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- poor quality and insufficiently objective ESs being submitted by developers
and accepted by competent authorities;

- uncertain use made of ESs and consultation findings in the decision process;

- insufficient provisions for monitoring the environmental impacts arising from

project implementation and for monitoring their consistency with predictions
contained in the ES.

(b) Ambiguities in the Directive

There have been some specific problems of interpreting the meaning of particular
projects in Annexes I and II, e.g. ‘integrated chemical installations’ and ‘urban development
projects’, and some respondents are unclear how to interpret ‘significant effects on the
environment’. However, on the whole, those consulted have not experienced major problems
in interpreting the provisions of the Directive, nor do they consider there have been major

technical and procedural difficulties in transposing it into the UK situation.

plig

The following specific suggestions have been made to achieve more satisfactory
practical compliance with Directive 85/337 in the UK. They originate from the organisations
and individuals consulted and from other, recently completed, reviews of EA implementation

in the UK which also contain more detailed recommendations (Wood and Jones, 1991;
Jones, Lee and Wood, 1991).

- A system for centrally recording all ESs prepared under UK regulations should
be established and the list of all such ESs should be published at regular
intervals. An official central depository for all ESs should be established at
which the ESs should be available for public consultation.

- Measures should be taken to ensure that the EA process starts sufficiently early and

that its effectiveness during the early stages is strengthened by placing greater

emphasis on early consultation and more systematic scoping of the assessment.
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More specific guidance should be issued to reduce any ambiguity in the interpretation
of the indicative criteria and thresholds for Annex II projects; the application of these

criteria and thresholds should be monitored, on a sample basis, to ensure satisfactory
compliance.

Measures should be taken to improve the quality and objectivity of ESs, including the

provision of guidance for the preparation and evaluation of ESs.

Guidance should be provided on the role of the public and voluntary groups in the EA

process.

Consideration should be given to the establishment of an independent statutory body
to set and maintain standards relating to scoping, the determination of significant

impacts, review of ESs and monitoring/post-auditing.

More, and better targeted, training should be provided for those engaged in the EA

process.

More research should be undertaken of: the actual use made of the ES and
consultation findings in the authorization of projects and of means of increasing their
effectiveness; the costs, time and other resources associated with EA implementation

in order to provide guidance on its cost-effective development.
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K I i inni 1

- Town and Country Planning (Assessment of Environmental Effects) Regulations 1988
(SI No. 1199)
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Environmental Assessment (Scotland) Regulations 1988 (SI No. 1221)

Environmental Assessment (Salmon Farming in Marine Waters) Regulations 1988 (SI
No. 1218)

Environmental Assessment (Afforestation) Regulations 1988 (SI No. 1207)

Land Drainage Improvement Works (Assessment of Environmental Effects)
Regulations 1988 (SI No. 1217)

Highways (Assessment of Environmental Effects) Regulations 1988 (SI No. 1241)

Harbour Works (Assessment of Environmental Effects) Regulations 1988 (SI No.
1336)

Town and Country Planning General Development Order 1988 (SI No. 1813)
[revokes Town and Country Planning General Development (Amendment) Order 1988
(SI No. 1272) - provisions of this Regulation are now contained in Article 14(2) of
SI No. 1813]]

Town and Country Planning (General Development) (Scotland) Amendment Order
1988 (SI No. 977)

Town and Country Planning (General Development) (Scotland) Amendment No. 2
Order 1988 (SI No. 1249)

Harbour Works (Assessment of Environmental Effects) (No. 2) Regulations 1989 (SI
No. 424)

The Town and Country Planning (Assessment of Environmental Effects) (Amendment)
Regulations 1990 (SI No. 367)

The Electricity and Pipe-line Works (Assessment of Environmental Effects)
Regulations 1990 (SI No. 442)

[revokes The Electricity and Pipe-line Works (Assessment of Environmental Effects)
Regulations 1989 (SI No. 167)] L o

The Roads (Assessment of Environmental Effects) Regulations (Northern Ireland)
1988 (SR No. 344)

The Planning (Assessment of Environmental Effects) Regulations (Northern Ireland)
1989 (SR No. 20)

The Environmental Assessment (Afforestation) Regulations (Northern Ireland) 1989
(SR No. 226)

The Harbour Works (Assessment of Environmental Effects) Regulations (Northern
Ireland) 1990 (SR No. 181)
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The following Regulations are in preparation:

- The Drainage (Environmental Assessment) Regulations (Northern Ireland);

- The Environmental Assessment (Discharges to Water) Regulations (Northern Ireland).

Other gui e ial
DOE Circular 24/88 (Welsh Office 48/88) Environmental Assessment of Projects in
Simplified Planning Zones and Enterprise Zones dated 25 November 1988.

Scottish Development Department Circular 26/88 Environmental Assessment of Projects in

Simplified Planning Zones and Enterprisc Zones (relates to Scotland) dated 25
November 1988.

DOE Memorandum of 30 March 1989 to the General Mangers of New Towns Development
Corporations and to the Chief Executive of the Commission for the New Towns on
Environmental Assessment (advice on projects arising in new towns).

DOE free leaflet Environmental Assessment

Welsh Office free leaflet Environmental Assessment / Asesu’r Amgylchedd (bilingual).
Scottish Office free leaflet Environmental Assessment - a Guide.

EI A \'/ ME Y 1991 - 2

- The Drainage (Environmental Assessment) Regulations (Northern Ireland). 15 August

1991.
APPENDIX
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a) What are the principal legal provisions enacted by the Member State concerned
to implement Directive 85/337/EEC?

b) What, if any, are the principal deficiencies in formal compliance with
Directive 85/337/EEC in the Member State concerned?

c) What are the principal reasons for any deficiencies in formal compliance and
for delays in achieving full compliance?

d) What measures are in the process of being implemented, or are envisaged, to
' remedy any remaining deficiencies in the implementation of Directive
85/337/EEC in the Member State concerned?

€) Which are the competent authority or authorities that have been designated for
performing duties arising from the Directive, and what are their usual
functions and responsibilities? Are authorities designated in general terms, or
are they designated for each request for consent?

a) Have criteria and/or thresholds been established and, if so, what are their
principal characteristics and their legal status?

b) In your judgement, and to the best of your knowledge:

- are these criteria and/or thresholds sufficiently clear and are they at
approximately the right level or are they too strict or too lax?

- are they similar to, or very different from those being applied in other
Member States?

3. 4 f i mpli ith Directi 7/EEC in
Member State concerned

The main purpose of section 3. is to establish the extent to which Directive
85/337/EEC has been implemented in practice in the Member State concerned.

a) Approximately how many environmental assessments are being carried out in
the Member State concerned each year and what are the principal project
categories within which most of these assessments take place?

b) Are developers satisfactorily providing, in their environmental assessment
documents (EISs) the information specified in Article 5 and Annex III of the
Directive? Do alternatives to the submitted project have to be taken into
account?
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h)

Are authorities with relevant information in their possession making this
information available to the developer (see Article 5(3))

How satisfactorily are arrangements working in practice for the publication of
the EIS (see Article 6)?

How satisfactorily are arrangements working in practice regarding consultation
and public participation (see Article 6)?

How satisfactorily are the Directive’s provisions relating to the assessment of
transborder impacts being implemented in practice (see Article 7)?

How well are the arrangements being implemented, in practice, to take
account of the EIS and consultations based on it within project authorization

procedures and to inform the public about the resulting decision (see Articles
8 and 9)?

To what extent, if any, are projects being modified as a result of undertaking
an EIA? To what extent have decisions made concerning the authorization of
projects been influenced by EIA?

The main purpose of section 4. is to establish how well Directive 85/337/EEC is
working in practice in the Member State concerned.

a)

b)

d)

What formal measures has the Member State concerned undertaken to monitor
the implementation of Directive 85/337/EEC within its country?

What provision, mandatory or non-mandatory, has been made for ‘scoping’
an assessment (i.e. determining the appropriate coverage of an assessment) in
the Member State concerned? Are such provisions and practices working
satisfactorily?

What proportion of the EISs being produced are, in your judgement, of
satisfactory quality? What are the main kinds of deficiency that have been
experienced and what are the main causes of these deficiencies?

Has the Member State concerned made legal provision for the formal review
of the adequacy and quality of EISs (e.g. by establishing review bodies and
review criteria)? If not, has it provided non-mandatory, written advice and
guidance on this? How well are these working in practice?

Has the Member State concerned made legal provision for monitoring the
environmental impacts of projects after their implementation, and for post-
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auditing EIA studies? If not, has it provided non-mandatory, written advice
and guidance on this? How well are these arrangements working in practice?

To what extent, in your judgement, has the Member State concerned (both
through governmental and non-governmental organisations) provided
satisfactory assistance in implementing EIA to practitioners (e.g. through
circulars, guides, manuals, etc.,) and through training programmes? Brief
details of the types of provisions that have been made would be helpful as well
as an indication of the main deficiencies.

Is there any indication that the costs or timescale of projects are being affected
(whether increased or decreased) as a result of undertaking an EIA?

Overall assessment of the effectiveness of the Directive’s implementation in the
Member State concerned, and of difficulties in its implementation

a)

b)

To what extent, in your view, are the legal provisions already made by the
Member State concerned:

- in partial or total compliance with Directive 85/337,

- being implemented in practice (i.e. are there discrepancies between

formal and practical compliance)?
Which provisions of the Directive, has the Member State concerned found to

be ambiguous, or have caused difficulties in implementation?

What measures would you recommend be considered to facilitate more
satisfactory formal or practical compliance in the Member State concerned, by
cost-effective means.
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