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I N O E X

This volume covers the period July 1995 » March 1998
The period prior to this is covered in the

“Official Documents - Community Competition Policy in the
Telecommunications Sector - Period 1987 - 1995” (IV/356/97)

Commission Directives, Regulations and Notices

Telecommunications

»> Commission Directive 95/51/EC of 18 October 1995 .....ciiiiriiiiiiiiiiiiniinnnns I/1
amending Directive 90/388/EEC with regard to the
abolition of the restrictions on the use of cable
television networks for the provision of already

liberalised telecommunications services
(OJ No L 256, 26.10.1995, p. 49).

»> Commission Directive 96/2/EC of 16 January 1996.......ccccvvnviiiiiiniiinnnnn.e. 1/8
amending Directive 90/388/EEC with regard to

mobile and personal communications
(OJ No L 20,26.1.1996, p. 59)

»> Commission Directive 96/19/EC of 13 March 1996...........cccovieiiiiiani. I/17
amending Directive 90/388/EEC with regard to the
implementation of full competition in tele-

communications markets
(OJ No L 74, 22.3.1996, p. 13)

»> Commission Decision 95/489/EC of 4 October 1995 .......c.ooiiiiiiiinaneae. 1/29
concerning the conditions imposed on the_second

operator of GSM radiotelephony services in Italy
(OJ No L 280, 23.11.1995, p. 49)
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Commission Decision 97/114/EC of 27 November 1996..................

concerning the additional implementation periods
requested by Ireland for the implementation of
Commission Directives 90/388/EEC and 96/2/EC

as regards full competition in the telecommunications
markets

(OJ No L 41, 12.2.1997, p. 8)

Commission Decision 97/181/EC of 18 December 1996..................

concerning the conditions imposed on the second
operator of GSM radiotelephony services in Spain
(OJ No L 76, 18.3.1997, p. 19)

Commission Decision 97/310/EC of 12 February 1997 .................

concerning the granting of additional implementation

periods to Portugal for the implementation of Commission
Directives 90/388/EEC and 96/2/EC as regards full competition
in the telecommunications markets

(OJ No L 133, 24.5.1997, p. 19)

Commission Communication 95/C 275/02 to the.......ccevvnnriinnnnnnn,

European Parliament and the Council on the status
and implementation of Directive 90/388/EEC on
competition in the markets for telecommunications

services
(OJ No C 275, 20.10.1995, p. 2)

Commission Notice 96/C 257/03 to Member States and.................

other interested parties concerning the additional
implementation period requested by Greece
(OJ No C 257, 4.9.1996, p. 3)

Commission Notice 96/C 257/04 to Member States ....coovvvvvevnnennnn..

and other interested parties concerning the additional
implementation period requested by Luxembourg
(0OJ No C 257, 4.9.1996, p. 5)

Commission Notice 97/C 4/03 to Member StatesS...ciieeeivieieneenneenenss

and other interested parties concerning the additional
implementation periods requested by Spain
(OJ No C 4, 8.1.1997, p. §)

......... 1/80

....... 17108

....... 17107
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Draft Commission Communication 97/C 76/06 on the....................... 1/109
application of the competition rules to access agreements
in the telecommunications sector: framework, relevant

markets and principles
(OJ No C 76, 11.3.1997, p. 9)

Commission Decision 97/L 234/07 on the granting of .......c.ccoeevvvnnnnnna.. 17132
additional implementation periods to_Luxembourg for the

implementation of Directive 90/388/EEC as regards full

competition in the telecommunications markets

(OJ No L234, 26.8.97, p. 7)

Commission Decision 97/L 243/48 concerning the granting.................. 17141
of additional implementation periods to Spain for the

implementation of Commission Directive 90/388/EEC as

regards full competition in the telecommunications markets

(OJ No L243, 5.9.97, p. 48)

Commission Decision 97/L 245/06 concerning the granting .................. 1/149
of additional implementation periods to Greece for the

implementation of Commission Directive 90/388/EEC as

regards full competition in the telecommunications markets

(OJ No L245, 9.9.97, p. 6)

Council Decision of 28 November 1997 concerning the .........cccceinvenennnnn. 1/163
conclusion on behalf of the European Community, as
regards matters within its competence of the WTO

negotiations on basic telecommunications services
(OJ No L347, 18.12.97, p.45)

Status of voice communications on Internet under.....ccccevvvvvvvrnnnnnnnnnnen.. 1/177

Community Law and, in particular, pursuant to
Directive 90/388/EEC
(OJ No C 6, 10.1.98, p. 4)

Communications from the Commission to the Council,.....ccccveevineininneen. 1/182
the European Parliament, the Economic and Social
Committee and the Committee of the Regions : Third

report on the implementation of the teleccommunications
regulatory package
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Notice 98/C 71/03 by the Commission concerning a........cccocvevvevninennennnns 1/258
draft Directive amending Commission Directive

90/388/EEC in order to ensure that telecommunications

networks and cable-TV networks owned by a single

operator are separate legal entities

(OJ No C71/3, 7.3.98)

Commission Communication 98/C 71/04 concerning.........ccoceevvevurnennnnnns 1/259
the review under competition rules of the joint provision

of telecommunications and cable-TV networks by a single

operator and the abolition of restrictions on the provision

of cable-TV capacity over telecommunications network.

(OJ No C71/4, 7.3.98)

Draft Commission Directive amending Directive 90/388/EEC................. 17278
in order to ensure that telecommunications networks and
cable-TV networks owned by a single operator are separate

legal entitites
(OJ No C71/23, 7.3.98)

Directive 97/67/EC of the European Parliament and of.......................... 17282
the Council of 15th December 1997 on common rules for
the development of the internal market of Community

postal services and the improvement of quality of service
(OJ No L15, 21.1.98, p. 14)

Notice 98/C 39/02 from the Commission on the application.................... 1/294
of the competition rules to the postal sector and on the

assessment of certain state measures relating to postal services
(OJ No C39, 6.2.98, p. 2)
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Commission Actions, including Decisions under Regulation 17/62 (Art.

85/86) and under Regulation 4064/89 (Merger and Notices published in the

Official Journal

#>  15/11/1995 ; 95/C 304/06 ; Inmarsat-P ............................................. 11/A/1
-> 15/12/1995; 95/C 337/02 ; Atlas. ... I1/A/9
-> 15/12/1995; 95/C 337/03 ; PhoeniX. ..o [1/A/20
= 12/2/1997 ; 97/C/44/04 Uniworld ... 1/A/30
»>  12/2/1997 ;. 97/C/44/05 ; Unisource - Telefonica.......... ... ... LA 4
»>  15/2/1997 ; 97C/47/08 ; Atlas - Phoenix/Global One ............. . B I ERVAYR!
»>  |1/3/1997 ; 97/C/65/06 ; BT/News International - Springboard.... 11I/A/SS
=>  9/4/1997 ; 97/C/110/03 ; Belgacom’s tariffs ........................... e I/A/56
=  3/5/1997 ; 97/C/137/05 ; Inmarsat............ ... I1/A/S57
»>  3/6/1997 ; 97/C/168/06 ; IBM/STET ... . 11/ A/S8
=> 25/9/1997 ;  97/C/291/11 ;  British Digital Broadcasting................... 11/A/59
=> 30/9/1997 ; 97/C/298/04 ; TD and Cégétel .................................... 1/A/61
=>» 25/10/1997 ; 97/C/324/04 ; STET / Bouygues ... H/A/62
»>  19/12/1997 . 97/C/385/17 ; Telefonica / Portugal Telecom ... 1H/A/64
»>  28/02/1998 ; 98/C/65/03 ;  TPS........ RO RPUTRRO H/A/65
»> 19/9/1996 ; 96/L/546/EC ; Atlas............ ... IT A/o09
=  19/9/1996 ; 96/L/547/EC ; Phoenix/GlobalOne.............................. [1/A/103
= 18/1/1997 ; 97/L/39/EC ; Iridium............. 1I/A/125
# 20/11/1997 ; 97/L/318/01, UnNISOUICE.. ..ot 11/A/134
»  20/11/1997 ; 97/L/318/24; Uniworld.................... S [1/A/152
INDEX /95
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erger decisions :

17/2/1995 ; M.468 ; Siemens/Italtel ......... ... . [1/B/1
19/7/1995 ; M.490 ; Nordic Satellite Distribution........................... ... I1/B/16
16/8/1995 ; M.618 ; Cable&Wireless / Veba..................................... [1/B/54
15/9/1995 ; M.604 , Albacom (BT/BNL)....................................... 11/B/61
6/11/1995; M.544 ; Unisource / Telefonica ...................................... I1/B/71
22/12/1995 M.595 ; British Telecom /Viag ...................................... 11/B/78
5/3/1996 ; M.683 ; Hermes Europe Railtel ..................... ... 11/B/81
29/2/1996 ; M.689 ; ADSB /Belgacom.......................................... 1/B/87
18/12/1996 ; M.802 : Telecom Eireann.........................co. oo, [1/B/9S
24/1/1997 ; M.876 ; Telia/Ericsson................ JE U OO PRURRP /B/102
16/4/1997 ; M 900 ; BT/Tele DK/SBB/Migros/UBS ........................ 1/B/103
12/5/1997 ; M 902 ; Warner Bros /Lusomundo/Sogecable ................. 1/B/110
11/6/1997 ; M.908 ; Stet / Mobilekom........................................... H/B/110
20/9/1997 ; M.975 ; Albacom / BT/ENI.................... ... ............ I1/B/124
14/11/1997 ; M.1046 ; Ameritech / Tele Danmark ........................... . 11/B/125
28/11/1997 ; M. 1069 ; WorldCom/MCI ....................................... 11/B/126
6/12/1997 ; M.975 ; Albacom / BT / ENI / Mediaset ........................ 1/B/127
8/12/1997 ; M.856 ; BT MCI (I)...........ooii 1/B/128
9/12/1997 ; M.856 ; BT / MCI / ... ..., [I/B/ 143
19/12/1997 ; M.1027 ; DT /BetaResearch ........................................ 11/B/144
20/01/1998 ; M. 1055 ; Cégétel / Vodafone - SFR ........................... [1/B/145
24/01/1998 ; M. 1046 ; Ameritech / Tele Danmark........................... .. H/B/146
30/01/1998 ; M.993 : Bertelsmann/Kirch/Premiere ........................ ... 1/B/147
4/02/1998 ; M1027 ; Deutsche Telekom / BetaResarch ... ......... .. . H/B/148
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Press Releases since July 1995

»> Commission launches investigations into global mobile .............................. /1
satellite systems
(1IP95/549, 7/6/95)

=>  Mobile and personal communications : Commission wants........................... 11/4

open market
(IP/95/647, 21/6/95)

»>  Commission confirms measures ensuring full competition
intelecoms by 1908 . o
(IP/95/765, 19/7/95)

=»> Commissioner van Miert details conditions under which Atlas
Telecommunications Venture could be acceptable under the
competition rules............ R HLY
(IP/95/791, 18/7/95)

=> Commission decides not to authorise NSD in its current form,

but remains open to examine new proposals) ... ti/1o
(1P/95/801, 19/7/95 '

=>  Commission approves establishment of Cable & Wireless and

Veba Telecommunications Joint Ventures ... /12
(IP/95/922, 18/8/95)

=>  As GSM mobile communications market is opened to compcetition
the Commission screens the licensing procedures...................................... /13
(IP/95/959, 13/9/95)

=>  Commission finds Banca Nazionale del Lavoro / BT Telecoms
Joint Venture Albacom to be outside the jurisdiction of the
Merger Regulation. ... ... ... . /16
(IP/95/984, 2/9/95)

=> The Commission surveys the European online market ... ... /7
(1RP/95/1001, 19/9/95)

~>  GSM ltaly : Commission ask fair treatment for Omnitel ... 1H1/19
(1P/95/1093, 4/10/95)

=>  The Commission opens cable-TV networks to liberalised

L OIS SO VI S e e e e 11/23
(1P/95/1102, 11/10/95)
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Future development of the market in directories and other

telecommunications information SErVICEeS .........cvveiiieiieiinni. ..

(IP/95/1104, 13/10/95)

Atlas/Phoenix : clearance possible by mid-1996..............................

(IP/95/1138, 18/10/95)

Commission proposes action in the field of satellite personal

communications services (S-PCS) ...

(IP/95/1202, 8/11/95)

Commission adopts two proposals completing the regulatory

framework for a liberalised telecommunications market ...................

(IP/95/1243, 14/11/95)

Alternative telecoms network authorised in Germany after

CommIsSSION INEEIVENTION .

(IP/95/1275, 22/11/95)

Commission opens an enquiry on the alliance America Online /

Bertelsmann / Deutsche Telekom).................................................

(IP/1354/95, 6/12/95

The Commission clears a Joint Venture between Ericsson................

and Ascom
(IP/96/14, 9/1/96)

Commission formally adopts Directive accelerating competition

in EU mobile and personal communications market ........................

(IP/96/51, 16/1/96)

Commission clears the acquisition by AT&T of certain

business units of Philips in the telecommunications........................

equipment sector
(IP/96/129, 7/2/96)

Commission accelerates liberalisation in telecoms sector

while emphasising the importance of universal services ...................

(TP/96/183, 29/2/96)

Telecommunications Council ... ...,

(B10/96/313, 26/6/96)

Telecommunications Council on 27th June 1996 .............................

(B1O/96/313/1, 28/6/96)

Commissioner Van Miert - Keynote address -
HC tele communications form - 15/7/96 -

“Preparing for 1998 and beyond” ...

(SPEECH/96/198, 18/7/96)

.......... I11/26

.......... 111/28

.......... 111/29

.......... I11/32

.......... /30

.......... 111/37

.......... 11741

.......... 111/42
.......... 111/44

.......... /40

.......... 111/49

.......... 111/39
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Atlas / Globalone : Commission gives go-ahead to
global tele communications alliance conditional .................................. ... I11/58

on liberalised regulatory framework
(IP/96/651, 17/7/96)

The Commission takes action to prevent anti-

competitive practices in the mobile phones sector..................................... 111/60
(IP/96/791, 8/8/96) ~

Liberalisation of telecommunications : Commission
TEMAINS FIT M. [11/62
(IP/96/958, 24/10/96)

Commission Van Miert links DT’s new business users

tariffs to comprehensive network access..................o [l 63
(IP/96/975, 4/11/96)

Mobile phones : no evidence for health risks, but

further research actions under consideration .................... ... ... 1H1/65
(IP/96/1053, 20/11/96)

The Commission approves timetable for full

telecommunications liberalisation in Ireland ............. e 11/07
(IP/96/1089, 27/11/96)

The Commission adopts draft Notice on access to telecoms

networks and invites for COMmMENtS ....... ... ... [i/70
(IP/96/1152, 10/12/96)

Second GSM operator in Spain : The Commission

requests clarification from the Spanish authorities ............................... . A 72
(IP/96/1175, 18/12/96)

Commission clears UK cable television and telecoms merger ...................... H1/73
(IP/96/1169, 12/12/96)

The Commission clears the creation of Iridium, a future provider

of world-wide satellite personal communication services (S-PCS) .............. 111/74
(IP/96/1215, 19/12/96)

The Commission clears Joint Venture in the

telecommunications sector in lreland. ... ... ... 170
(IP/96/1237, 20/12/96)

Commission indicates a favourable position in respect of -
Unisource Telefonica and Uniworld and invites comments ....................... . 11/77
(1P/96/1231, 20/12/96)

The Commission initiates second phase proceedings on
BT -MCO T merger. ... 111/79
(IP/97/76, 31/1/97)
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The Commission approves timetable for full

telecommuni cations liberalisation in Portugal ......................................... 111/80
(IP/97/118, 12/2/97)

WTO Telecoms Agreement Press conference by
Sir Leon Brittan,Geneva, Feb 15) ... 111/82
(BIO/97/53/1, 17/2/97

Commission services clear the Global European Network
agreement to create high quality trans-European ..................................... 111/84

telecommunications networks
(IP/97/242)

Settlement reached with Belgacom on the publication of

telephone directories - ITT withdraws complaints.................................. 1H1/80
(1P/97/292, 11/4/97)

Commission reaches agreement with Spain concerning
second GSM licence. ... 11/88
(IP/97/374, 30/4/97)

Greek government proposes to speed up s

telecommunication liberalisation . ... .. ... ... . .. . 111/90
(IP/97/373, 30/4/97)

“La téléphonie sur Internet, est-ce de la téléphonie
vocale de base:la Commission demande a tous les”................................... 111/92

intéressés de se manifester
(IP/97/399, 13/5/97)

The Commission clears the BT-MCI merger subject

to full compliance with specific undertakings ....................................... .. 193
submitted by the parties

(1P/97/4006, 14/5/97)

Countdown to 1 January 1998 : Report on implem'entation

of the EU telecommunications regulatory package .................................. 11/9s
(1P/97/462, 29/5/97)

Towards a mass market for mobile multi-media:
communications challenges and choices of the.......................................... 111/97

next generation of technology
IP/97/461, 29/5/97)

Joint Press Conference by Commissionners Bangemann
and Van Miert (published in French only) ... ... 111/99
(B10/97/230 ;, 29/5/97)

Telecom Liberalisation in Spain : Commission accepts
a short additional period............ /101
(IP/97/509, 11/6/97)
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Commission authorises a joint ventures between
Cable & Wireless and Maersk Data ..........................................cco..... I11/103
(IP/97/644, 14/7/97)

EU presses US further to change satellites rules ................................... I11/104
(IP/97/775, 5/9/97)

Telecommunications: the Commission reviews the situation a few
months before the deadline of 1 January 1998 ....................................... [11/105
(IP/97/859, 8/10/97) :

Conférence de Presse conjointe des Commissaires

Martin BANGEMANN et Karel VAN MIERT ...................................... H1/107
du 8 octobre 1997

(B10/97/418, 14/10/97)

Commission approves, under conditions, the creation of
two telecommunications alliances, Unisource and Uniworld ..................... [/rio
(IP/97/932, 30/10/97)

Mr Karel van Miert comments the state of play of the
Kirch/Bertelsmann file ... i/t
(IP/97/953, 5/11/97)

Commission takes action against eight Member States

lagging behind in liberalisation of telecommunications......................... .. L2
(IP/97/954, 5/11/97)

Bertelsmann et Kirch interrompent avec effet immediatla...................... . 1HI/114

commercialisation par premiere du decodeur d-box
(IP/97/1119, 15/12/97)

To prevent former monopolies from becoming future super-
monopolies, the Commission asks for the separation between

~telecom and cable activities ... [111/116

(IP/97/1139, 17/12/1997)

Notice from the Commission on the application of the

Competition Rules to the postal sector and on the assessment

of certain state measures relating to postal services ... ... . s
(Press Dossier, 16/12/1997)

European Commission opens investigation into
international telephone prices...................... /122
(IP/97/1180, 19/12/1997)

Commission clears acquisition over Société Frangaise
de Radiotéléponie.............................. TP PIRIRIR /124
(IP/97/1188, 22/12/1997) :
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Commission defines its position on Internet Telephony

“in the context of the liberalisation of the EU
telecommunications marketS.........oooeivir

(IP/98/39, 15/01/1998).

Commission launches inquiry into mobile and ﬁxed

telephony prices in the European Union.....................................

(IP/98/141, 10/02/1998)

Commission proposed co-ordinated introduction of

next generation of mobile communications inthe........................

European Union (UMTS)
(IP/98/147, 11/2/1998)

Third report on the implementation of the EU

telecommunications regulatory package....................................

(IP/98/165, 18/02/1998)

Minister Maccanico met today Commissioner Van Miert to

discuss the open issues in relation to telecommunications ............

in Italy
(B10/98/82, 27/02/1998)

11/125

11/127

111/129

11/134

11/138
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National Telecommunications Regulatory Authorities

(update March 1998)

Institut Belge des services Postaux et | Avenue de I'Astronomie 14/
Belgium des Télécommunications (IBPT)/ Sterrenkundelaan 14
Belgisch Instituut voor Postdiensten en | B-1210 Bruxelles
Telecommunicatie (BIPT) Tel.:+322 226 8888
Fax:+322 226 8887
Forskningsministeriet Bredgade 43
Denmark DK-1260 Kgbenhavn K
Tel.:+4533 929700
Fax:+4533 938403
Telestyrelsen Holsteinsgade 63
DK-2100 Kobenhavn O
Tel : +4535 430333
Fax: +4535 431434
Ministry of Economics/ Villemombler Str. 76
Germany Department VII D-53123 Bonn
Tel..+49 228 015 2902
Fax:+49 228 615 2909
Regulierungsbehorde fir T & P Tel : +49 228 14 0
Postfach 80 01 Fax: +49 228 1488 72
D-53105 Bonn
Ministry of Transport and Syngrou Avenue 49
Greece Communications/ GR-11780 Athens
Secretariat General for Tel.:+301 924 5928
Communications Fax:+301 924 9632
National Telecommunications Tel : +30 1 680 S0 40-5
Commission (NTC) Fax : +30 1 680 30 49
60, Kifissias Ave
GR-151 25 Maroussi
Direction General de Palacio de Comunicaciones,
Spain Telecomunicaciones Plaza de Cibeles s/n
E-28071 Madrid
Tel.:+341 346 1580
Fax:+341 346 1520
Consejo de la Comision del Mercado de| Tel : +34 1 372 42 05
las Telecomunicaciones Fax : +34 1 372 42 42
C/ Velazquez 164
E-28002 MADRID
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Ministére Délégué a la Poste,

20 avenue de Ségur

France aux Télécommunications et a F-75700 Paris Cedex 07
I’Espace/Direction Générale des Postes | Tel.:+331 4319 6600
et Télécommunications Fax:+331 4319 4210
Autorité de Régulation des Télécoms | 7 square Max Hymans
(ART) F-75730 Paris Cedex 15
Tel. +331 4047 7000
Fax: +331 4047 7206
Office of the Director of Abbey Court Irish Life Centre
Ireland Telecommunications Lower Abbey Street, Dublin 1
Regulation Tel.:4+3531 804 9600
Fax:+3531 804 9680
Dept of Transport & Communications | Tel. +353 1 60 41 89
Ely Court 7, Ely Place, Dublin 2
Ministero delle Poste e delle Viale America, 201
Italy Telecomunicazioni/ 1-00144 Roma
Direzione Generale per la Tel.:+396 5958 2808
Regolamentazione e la Fax:+396 5414 512
Qualita dei Servizi
Institut Luxemburgeois des 45a avenue Monterey
Luxemburg | Télécommunications L-2922 Luxembourg
Tel.: +352 458845 1
Fax:+352 458845 88
Ministerie van Verkeer en Postbus 20901
Netherlands | Waterstaat/Hoofddirectie NL-2500 EX The Hague

Telecommunicatie en Post

Ministerie van Verkeer en
Waterstaat/Directie Toericht
Netwerken en Diensten

OPTA
Daendelstraat 57
NL-2595 XT Den Haag

Tel.+3170 351 6941
Fax:+3170 351 780§

Postbus 90420

NL-2509 CK The Hague
Tel.+3170 315 3500
Fax:+3170 315 3501

Tel: +31 70 315 3501
Fax : +31 70 315 35 00

a



Austria

Bundesministerium fiir Wissenschaft
und Verkehr,

Sektion IV/Oberste Post- und
Fernmeldebehorde

Telekom Control GMBH

Kelsenstrasse 7
A-1030 Wien

Tel.: +431 79731 4101
Fax:+431 79731 4109

Mariahilferstrasse 123
A-1060 Wien

Tel.: +431 599990
Fax:+431 59999 455

Portugal

Instituto das Comunicag¢des de Portugall
(ICP)

Av. José Malhoa n. 12-21A
P-1070 Lisboa

Tel.: +3511 721 1000
Fax:+3511 721 1004

Finland

Liikenneministerio

Telehallintokeskus

Etelaesplanadi 10
Box 235

FIN-00131 Helsinki
Tel+3589 1601
Fax:+3589 160 2588

Vattuniemenkatu 8A
Box 53

FIN-00211 Helsinki
Tel.; +3589 69661
Fax: +3589 6966 410

Sweden

Post- och Telestyrelsen

Ministry of Transport
Jakobgatan 26
SE-103 Stockholm

Box 5398

SE-102 49 Stockholm
Tel.;+468 678 3500
Fax:+468 678 5505

Tel: 46 8 213794/41 18394
Fax : 46 8 405 1000

UK

Department of Trade and Industry

OFTEL.
International Affairs Section

151 Buckingham Palace Road
London SWIW 9SS
Tel.:+44 171 215 5000

| Fax: +44 171 215 1800

50 Ludgate Hhill

UK-London ECIM 7))

Tel.: +44 171 634 8868

Fax: +44 171 634 8731
intsection.oftel@gtnet. gov.uk
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National Compe‘tition Authorities and other related

Ministries within EU - (Lastupdate 06/03/98)

Belgium

Conseil de la Concurrence (Belgique)
North Gate III - Blvd. Emile Jacqmain 154, B-1000 Bruxelles
T. +32-2-2065224

EFTA Surveillance Authority - ESA
Rue des Treves, 74, B-1040 Bruxelles )
T. +32-2-2861811 / Fax. +32-2-2861800 / e-mail : csa@surv.efta.be

Ministére des Affaires Economiques - / Ministerie van Economische Zaken (Belgique)
North Gate III - Emile Jacqmainlaan 154, B-1000 Bruxelles

-> Algemene Inspectie van Prijzen en de Mededinging

T. +32-2-2065015 / Fax. +32-2-2065763

=> Algemene Inspectie van Prijzen en de Mededinging

T. +32-2-2065168 /

Tribunal de Commerce (Belgique)
Palais de Justice - Place Poelaert, 1, B-1000 Bruxelles
T. +32-2-5086679 / Fax. +32-2-5086671

Danmark

———

Erhvervsministeriet (Ministry of Business and Industry) (Danmark)
Slotsholmsgade 10-12, DK-1216 Kegbenhavn-K
T +45-33-923001 / Fax. +45-33-123778

Konkurrencestyrelsen - Danish Competition Authority (Danmark)
Nerregade 49, DK-1165 Kebenhavn-K
T. +45-33-177000 / Fax. +45-33-326144 / e-mail : kr@kr.dk400.dk

Sefartsstyrelsen (Ministry of Trade, Industry & Shipping) (Danemark)
Vermundsgade 38 C, DK-2100 Kegbenhavn-¢
1. +45-39-271515

Tratikministeriet (Danmark)
Frederiksholm Kanal 27, DK-1220 Kabenhavn-K
T. +45-33-923355 / Fax. +45-33-123893

Germany

Bundeskartellamt (Deutschland)
Mehringdamm, 129, D-10965 Berlin
T. +49-30-69580200 / Fax. +49-30-695803940
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Bundesministerium fur Verkehr (Deutschland)
Robert Schumanplatz 1, D-53175 Bonn
T. +49-228-3000 / Fax. +49-228-3007709

Bundesministerium fur Wirtschaft (Deutschland)
Villemombler Strasse 76, D-53123 Bonn

T. +49-228-6154170 / Fax. +49-228-6152278
e-mail : BUERO-I@BONNI1.BMW1.BUND400.de

Greece

Competition Committee (Greece
Building of Ministry of Commerce (5th floor) 10, Kaningos Square, GR-10181 Athens
T. +30-1-3828990 / Fax. +30-1-3829654

Ministére des Transports et de la Communication (Greece)
Sygrou 23, GR- Athens
T. +30-1-8947121 / Fax. +30-1-3240506

Spain

Ministerio de Economia y Hacienda - Direccion General de politica Econdmica v Detfensa de la
Competencia (Espaifia)

C/Alcala, ng 9 - 1a Planta, E-28071 Madrid

T. +34-1-5958010 / e-mail : dgdc@stnet.es

Ministerio de Obras Publicas, Transportes y Medio Ambiente (Espatia)
Plaza de San Juan de la Cruz, s/n - 5a planta, despacho SDE-28071 Madrid
T. +34-1-5342954 / Fax. +34-1-5976550

Tribunal de Defensa de la Competencia (Espaiia)
Avda. de Pio XII, 17, E-28016 Madrid
T. +34-1-3595764 / Fax. +34-1-3505406 / e-mail : presitdc(@stnet.es

France :

CIQCEE-Comité Interministériel pour les Questions de Coopération Ficonomique LEuropéenne -
Secteur RENET (France)

“Carré Austerlitz" - 2, Bd Diderot, F-75572 Paris Cedex 12
T. +33-1-44871215 / Fax. +33-1-44871296

Conseil de la Concurrence (France)
11, rue de I'Echelle, F-75001 Paris
T. +33-1-42603161 / Fax. +33-1-42606099
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Ministére de 'Economie et des Finances - D.G. Concurrence de la Consommation et de la
Répression des Fraudes (France)

59, Boulevard Vincent Auriol, F-75703 Paris Cedex 13

T. +33-1-44972701 / Fax. +33-1-44973030

Ireland

Department of Enterprise, Trade and Employment (Ireland)
South Frederick Street, IRL Dublin 2
T. +353-1-6614444 / Fax. +353-1-6795710

Department of Transport, Energy & Commnications (Ireland)
Cetanta Center, South Frederick Street, IRL- DUBLIN 2
T. +353-1-6789522 / Fax. +353-1-6711886

Irish Competition Authority
Parncll House - 14 Parnell Square, IRL Dublin |
T. 1353-1-8045400 / Fax. +353-1-8045401 / e-mail : menuttp@entempirlgov.ic

ltaly :

Autorita garante della Concorrenza e del Mercato (Italia)
Via Liguria, 26, 1-00187 Roma
T. +39-6-48162395 / Fax. +39-6-48162207 / e-mail : ANTITRUST @ AGCMNLIT

Ministero dei Transporti (Italia)
Piazza Croce Rossa 1, [-00100 Roma
T. +39-0-41581 / Fax. +39-6-48102256

Ministero dell'Industria (Italia)
Via Molisel-00187 Roma
T. +39-6-47887933 / Fax. 139-0-47887745

Ministero della Marina Mercantile (Italia)
Via dell'Arte, 1611-00144 Roma
T. +39-6-59081 / Fax. +39-6-59084188

lLuxembourg

Ministere de I'Economie (Luxembourg)
Case Postale 97 - 19-21, Blvd RoyalL-2914 Luxembourg
. 1352-4784172 / Fax. +352-460448

The Netherlangs

Ministerie van Economische Zaken (Nederland)
Bezudenhoutseweg, 30, NL-2594 AV DEN HAAG
T. +31-70-3796104 / Fax. +31-70-3796128
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Ministerie van Verkeer en Waterstaat (Nederland)
Postbus 20901 , NL-2500 Ex Den Haag
T. +31-70-3516646 / Fax. +31-70-3516571

Nederlandse Mededingingsautoriteit (NMA) (Dutch Competition Authority)
Johanna Westerdijkplein 107 - Postbus 16 326NL-2521 EC Den Haag
T. +31-70-3303330 / Fax. +31-70-3303560

Austria

Bundesministerium fiir Wirtschaftliche Angelegenheiten (Osterreich)
Stubenring 1, A-1011 Wien
T. +43-1-0222/71100 / Fax. +43-1-5874200

Bundesministerium fur Wissenschaft, Verkehr und Kunst (Osterreich)
Radetzkystrasse, 2A-1030 Wien
T. t43-1-534064 / Fax. 143-1-534042013

Oberlandesgericht Wien als Kartellgericht (Osterreich)
Schmerlingplatz 11, A-1016 Wien
T. +43-1-521523566 / Fax. +43-1-521523690

Portugal

Conselho da Concorréncia (Portugal)
Av. da Republica, ng 79 P-1094 Lisboa Codex
T. +351-1-7934049 / Fax. +351-1-7971910

Direc¢do-Geral da Industria (Portugal)
Av. Conselheiro Fernando de Sousa, 11, P-1099 Lisboa Codex
T.' 1351-1-3859161 / Fax. +351-1-3831042

Dircecgao-Geral de Aviagao Civil (Portugal)
Avenida da Liberdade, 193, P-1250 Lisboa
T. +351-1-3573517 / Fax. +351-1-3527362

Ministério da Economia - Direcgdo-Geral do Comércio e da Concorréncia (Portugal)
Av. Visconde de Valmor, 72, P-1093 Lisboa Codex
T. +351-1-79331106 / Fax. +351-1-7965158 / e-mail : dgcomconc(@mail telepac.pt

Finland

Competition Council (Suomi)
Alcksanterinkatu, 4, FIN-00170 Helsinki
T 1358-9-1603677 / Fax. 1358-9-16020646

Ministry of "Trade and Industry (Suomi)
Alcksanterinkatu, 4, FIN-00170 Helsinki
T. +358-9-16003621 / Fax. +358-9-1604022
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Ministry of Transport and Communications - Liikenneministerié (Suomi)
PL 235, FIN-00131 Helsinki
T. +358-9-1601 / Fax. +358-9-1602596

Office of Free Competition - Kilpailuvirasto (Suomi)
Haapaniemenkatu 5 - P.O.Box 332SF-00531 Helsinki
T. +358-9-73141 / Fax. +358-9-73143328

Sweden

Konkurrensverket (Swedish Competition Authority) (Sverige)
Malmskillnadsgatan 32, S-10385 Stockholm
T. +46-8-7001600 / Fax. +46-8-245543

Ministry of Industry and Trade (Sverige)
Fredsgatan 8, S-103 33 Stockholm
T. +46-8-4051510 / Fax. +40-8-4113616

Ministry of Transport and Communications - Transport och Kommunikations Departementet
(Sverige)

Jakobsgatan 26, S-103 33 Stockholm

T. +46-8-7631000 / Fax. +46-8-4118943

United Kingdom :

Department of Trade and Industry (UK)
1, Victoria Street, GB-SW1H OET London
T. +44-171-2150310 / Fax. +44-171-2222629

Department of Transport (UK)
Great Minster House - 76, Marsham Street; UK-SWIP 4DR London
T. +44-171-2714825 / Fax. +44-171-2714955

Office of Fair Trading (UK)

Field House - 15-25 Bream's Buildings

UK-EC4A 1PR London

T. t44-171-2118000 e-mail : enquiries@oftuk.demon.co.uk
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|Internet addresses

The enclosed websites provide up-to-date information on Community and
national telecommunications legislation, also in other Community languages.

CAUTION : ONLY FOR INFORMATION : THIS LIST IS NOT EXHAUSTIVE AND MUST BE UPDATED REGULARLY

Major Website addresses

European INSHEULIONS ©........ccoiiiiiiiiiii e http://europa.eu.int
DG IV http://europa.eu.int/en/comm/dg04/dg4home.html
i.e. Liberalisation Legislation : ................... http://europa.eu.int/en/comm/dg04/lawliber/libera.htm
i.e. Speeches on telecom / post © ... http://europa.euw.int/en/comm/dg04/speech/themef.htm
Information Society Project OfTice @ ... http://www.ispo.cec.be
Survey of telecommunications licensing regimes in European Union
iMember States © .. http//www.ispo.cec.be/infosoc/promo/pubs/survey.hitml
The Global Inventory Project & .. S http://'www.gip.int
Community R&D Information Programme @ ... http://www.cordis/lu
Council Press Releases : .............ccooiiviiiiiiiieiee http://ue.eu.int/Presse/latest.htm
European Parliament © ... http://wwwdb.europarl.eu.int/
CEPT/ECTRA © .o http://www.cto.dk/pages/decrec.htm
Luropean Telecommunications Office ..o http://www.eto.dk
:Furopean Radiocommunications Office © .. S http://www.ero.dk
Luropean ‘Telecommunications Standards Institute © ... ... http://www.ctsifr
International Telecommunication Union & ... http://www.itu.ch
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Relevant Member States’ internet
addresses

iBE

Federal Internet SIteS & ...t http://www.belgium/fgov.be
Belgian Institute for Postal Services and Telecommunications (BIPT) - website to hecome available in the
first half of 1998 ..o http://www.bipt.be
DK :

KonkurrenceRadet ... http://www.ks.dk
D

Regulierungsbehorde fiir Telekommunikation und Post (Reg TP) : ... ... . http://www.regtp.de
tEnglish homepage of Bundeskartellamt - ... hitp://www.bundeskartellamt.de/informat.htm
échcml Oftice for Post and Telecommunications ... oL . http://www.bapt.de
‘GR

: Hellenic Ministry of Foreign Affairs : ... SO http://www.mfa.gr/
Hellenic Ministry of Press and Mass Media @ ... http://web.ariadne-t.gr
Governemental Information © ...t http://www.la-moncloa.es/
FR

L’ Autorité de régulation des télécommunications (ART) : ...
................................................. http://www.telecom.gouv.fr/fr ‘mc.ns/.ulw/ielcu)m/.n||)| cs. hlm
( onsetl de la Coneurrence ... http://www.linances.gouv.fr/concur/activites

l)nulmn des postes et télécommunications ... http://www.telecom.gouv.fr/francais/minister/ ;
................ i ittp/www telecomugouv fr/francais/activ/telecom/telecact.htm

IRL

Department of Enterprise & Employment : ... http://www.irlgov.ic./entemp.pub.htm
Autorita garante della Concorrenza e del Mercato - ................... http://www.agem.it/b_welcome.html
‘Italian National Agency for New Technology,

Energy and the Environment :_......................................... http://www.sede.enea.it/menue.html
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LUX

Government and administrations :......................... http://www.restena.lu:80/gover/ministeres.html
NL »

OPTA, Onathankelijke Post en Telecommunicatie Autoriteit

(Independent Post and Telecommunications Regulator) @ .................................... http://www.opta.nl
Nederlandse Mededingsautoriteit, NMa ... http://info-01.minez.nl/nma/indexa.html
AU

Bundesministerium fur Wirtschaftliche Augelenheiten

(BMWA) - http://www.bmwa.gv.at/bmwa/wetthew/start.htm
tAustrian Government on-line - - hup://www.aunstria.gv.at/
Bundesministerium fir Wissenschaft und Verkehe o000 , hetp://www.bmwf.gv.at/
?INF( YCID - Interdepartmental and citizen-oriented

Linformation system in Portugal © ... http://www.infocid.pt/English/welcome.htm ¢
SAPO/ Entidades Governamentais © ........................................ http://www.sapo.pt/culturais/governo/
Fl

Telecommunications Administration Centre (TAC) :......................... http://www.thk.fi/englanti.htm
Ministry of Transport and Communications © ......................... http://www.vnfi/vi/lm/vho/tyv.him

Kommunikationsdepartementet ... ST

............ http://wwww.sb.gov.se/info_ rosenbad/depaltement/kmnnnunl\.llmn/kommuml\.llmu html

UK

Oftel © .. T http://www.open.gov.uk/oftel/oftelhm.htm
.Ol‘l PP UU PR RPOPRR http://www.open.gov.uk/oft/ofthome.htm
Mnnnpollu and Mergers Commission .0 . http://www.open.gov.uk/mme/
llK Department of ‘Trade and Industry - .. http://www.dti.gov.uk
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Other Internet addresses

Iceland : the Icelandic Government : ... http://www.stjr.is/en/stjren01.htm
Norway : Ofﬁcnal Documentation and Information :......................... http://odin.dep.no/html/english/
Switzerland : Federal Office for Communications : ............................. http://www.admin.ch/bakom/
L US : Federal Communications COMMISSION ...........ocoooiiiiiiiii http://www.fec.gov
:US : Department of Justice :................... http: //mfocector.com/thempll.ll/govel nment/justice.htm
§U'§ Federal Trade CommissSion @ ... http://www.fte.gov
:US National Telecommunications & Information Administration :............... http://www.ntia.doc.gov/
{(Advisory committee on public interest obligations of digital television broadcasters :
U RUUPSURUUUOURURITRPION http://www.ntia.doc.gov/pubintadvcom/pubint.htm)
:Canada - Bureau de la Concurrence @ ... ... http://data.ctn.nre.ca/ge/content
:GG7 Information Society Pilot Projects - SR http///homer.ic.gc.ca/G7/
é.lapan - Ministry of Posts and Telecommunications ... . http://www.mpt.go.jp/index-c.html
EM'I'I L : hitps/fiwww.satuglocomeac jp/NEWS/MITI-doe.html
%Auslrialiu Austrahian Telecoms Authonty <. ... ... http:/lwww.austel.gov.au
CTelecom Policy Papers ©o. o http:/ftp.dca.gov.au pub docs
%Austmlizm Competition Law Pages ......... ... http://138.25.66.101/~sleung/index.html
%New Zealand, Ministry of Cimmerce,
:Competition and Enterprise Branch .......................... http://www.moc.govt.nz/cae/bus_law.html
%ITU P PSP P PO UUUR PR http://www.itu.int
:World Telecommunications Policy Forum :.................oo . http://www.itu.int/wtpt/
:EWTO PO U U R UP U U http://wto.org ;
?l,egal texts and instruments @ .. . http://wto.org/wto/Publications/wtopub.html
g()guni.suliun for Liconomic Co-operaton and Development 0. . hitp://www.oecd.org |
:Competition /Antitrust Policy Homepage ... e - hupdAwwwooecd.orgidatcep
§'I‘clcu)mmunications & Information Services Policy @ ... http://www.oecd.org/dsti/tisp.html
gNAFTA O PSPPSR PPPUP http://www.nafta.net/ecedi.htm
: §WorIdBank T O OO PO PRSP PRI http://www-esd.worldbank.org
FIIMEISAL S oo http://www.intelsat.int
Elnm(_u)al , OO UU SRR hitp://www.inmarsat.org/inmarsat
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COMMISSION DIRECTIVE 95/51/EC
of 18 October 1995

amending Directive 90/388/EEC with regard to the abolition of the restrictions
on the use of cdble television networks for the provision of already liberalized
telecommunications services

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular Article 90 (3) thereof,

Whereas :

0

@

Uadir Comimission Directive 90/388/EEC of 28
June 1990 on competition in the markets for tele-
communications services ('), as amended by Direc-
tive 94/46/EC (%), certain
services were opened to competition, and the
Member States were requested to take the measures
necessary to ensure that any operator was entitled
to supply such services; as far as voice telephony
services to the general public are concerned, the
Council Resolution of 22 July 1993 () acknow-
ledges that this exception can be terminated by I

January 1998, with a transitional period for some |

Member States ; the telex service, mobile communi-
cations and radio and television broadcasting to the
public were specifically excluded from the scope of
the Directive ; satellite communications were
included in the scope of the Directive through
Directive 94/46/EC. ’

During the public consultation organized by the
Commission in 1992 on the situation in the tele-
communications sector, following the Communica-
tion of the Commission of 21 October 1992, the
effectiveness of the measures liberalizing the tele-
communications sector and in particular the libera-
lization of data communications, value added
services and the provision of data and voice services
to corporate users and closed user groups, was ques-
tioned by many service providers and users of such
services.

The regulatory restrictions preventing the use of
alternative infrastructure for the provision of libera-
lized services, and in particular the restrictions on
the use of cable TV networks, are the main cause of
this continuing bottleneck situation. Potential
service providers must now rely on transmission
capacity — ‘leased lines' — provided by the tele-
communications organizations, which are often also

() OJ No L 192, 24. 7. 1990, p. 10.
() OJ No L 268, 19. 10. 1994, p. 1.
() O] No C 213, 6. 8. 1993, p. 1.

telecommunications

@

(4

competitors in the area of liberalized services. To
remedy this problem, the European Parliament, in
its Resolution of 20 April 1993 (%), called upon the
Commission to adopt as soon as possible the neces-
sary measures to take full advantage of the potential
of the existing infrastructure of cable networks for
telecommunications services and to abolish without
delay the existing restrictions in the Member States
on the use of cable networks for non-reserved
services.

Following that resolution the Commission
completed two studies on the use of cable TV
networks and alternative infrastructures for the deli-
very of those telecommunications services which
have already been opened to competition under
Community law: ‘The effects of liberalization of
satellite infrastructure on the corporate and closed
user group market’, Analysis, 1994 and ‘L'impact de
I'autorisation de la fourniture de services de télé-
communications  libéralisés par les cédblo-
opérateurs’ by Idate, 1994. The basic findings of
those studies emphasize the potential role for,
amongst other things, cable TV networks, in
meeting the concerns raised about the relatively
slow pace of innovation and delayed development
of liberalized services in the European Community.
Opening such networks would help to overcome
the problems of high pricing levels and lack of
suitable capacity, which are largely due to current
exclusive provision of infrastructure in most
Member States. The networks operated by autho-
rized cable TV providers indeed offer opportunities
for the supply of an increasing number of services,
apart from TV broadcasts, if additional investment
is forthcoming. The example of the US market
shows that new services combining image and tele-
communications emerge when certain regulatory
barriers are removed.

Some Member States have therefore abolished
previous restrictions on the provision of some data
services and/or non-reserved telephone services on
cable TV networks. One Member State permits
voice telephony. Other Member States have,
however, maintained severe restrictions on the
provision of services other than the distribution of
TV broadcasts on those networks.

() OJ No C 150, 31. 5. 1993, p. 39.
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The current restrictions imposed by Member States
on the use of cable TV networks for the provision
of services other than the distribution of TV
broadcasts aim to prevent the provision of public
voice telephony by means of networks other than
the public switched telephone network, to protect
the main source of revenue of the telecommunica-
tions organizations.

Exclusive rights to provide public voice telephony
were granted to most of the telecommunications
organizations of the Community, to guarantee
them the financial resources necessary for the
provision and exploitation of a universal network,
that is to say, one having general geographical
coverage and provided to any service provider or
user upon request within a reasonable period of
time.

Since those restrictions on the use of cable TV
networks are brought about by State measures and
seek, in each of the national markets where they
exist, to favour telecommunications organizations,
which the Member States own or to which they
have granted special or exclusive rights, the restric-
tions must be assessed under Article 90 (1) of the
EC Treaty. This Article requires Member States not
to enact or maintain in force any measures regar-
ding such undertakings which defeat the object of
Treaty provisions, and in particular of the competi-
tion rules. It includes a prohibition on maintaining
measures regarding telecommunications organiza-
tions which result in limiting the free provision of
services within the Community or lead to abuses of
a dominant position to the detriment of the users
of a given service.

The granting of exclusive rights to the telecommu-
nications organizations to provide transmission
capacity for the provision of telecommunications
services to the public and the consequent regula-
tory restrictions on the use of cable TV networks
for purposes other than the distribution of radio
and television broadcasting programmes, in parti-
cular, for new services such as interactive television
and video on demand as well as multimedia-
services in the Community, which otherwise
cannot be provided, necessarly limits the freedom
to provide such services to or from other Member
States. Such regulatory restrictions cannot be justi-
fied for public policy reasons or in terms of essen-

®

®

(10)

tial requirements, since the latter, and in particular
the essential requirement of interworking networks
wherever cable TV networks and telecommunica-
tions networks are interconnected, can be guaran-
teed by less restrictive measures, such as objective,
non-discriminatory and transparent declaration or
licensing conditions.

The measures granting exclusive rights to the tele-
communications organizations for the provision of
transmission capacity and the consequent regula-
tory restrictions on the use of cable TV infrastruc-
ture for the provision of other telecommunications
services already open to competition are therefore a
breach of Article 90, read in conjunction with
Article 59 of the Treaty. The fact that. the restric-
tions apply without distinction to all companies
other than the relevant telecommunications organi-
zations is not sufficient to remove the preferential
treatment of the latter from the scope of Article 59
of the Treaty. Indeed it is not necessary for all the
companies of a Member State to be favoured in
relation to the foreign companies. It is sufficient
that the preferential treatment should benefit
certain national operators.

Article 86 of the Treaty prohibits as incompatible
with the common market any condyct by one or
more undertakings holding dominant positions
that constitutes an abuse of a dominant position
within the common market or a substantial part of
it.

In each relevant national market the telecommuni-
cations organizations hold a dominant position for
the provision of transmission capacity for telecom-
munications services because they are the only ones
with a public telecommunications network
covering the whole territory of those States.
Another factor in this dominant position concemns
the peculiar characteristics of the market and in
particular its highly capital-intensive nature. Taking
account of the amount of investment needed to
duplicate a network, there is a high reliance on use
of existing networks. This enhances the structural
dominance of the relevant telecommunications
organizations and constitutes a potential barrier to
entry. Thirdly, as a result of their market share, the
telecommunications organizations further benefit
from detailed information on telecommunications
flows which is not available to new entrants. It
includes information on subscribers’ usage patterns,

I 2
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necessary (o target specific groups of users, and on
price elasticities of demand in each market
segment and region of the country. Finally, the fact
that the relevant telecommunications organizations
enjoy exclusive rights for the provision of voice
telephony also contributes to their dominance in
the neighbouring, but distinct, market for telecom-
munications capacity.

The mere creation of a dominant position within a
given market through the grant of an exclusive
right is not, as such, incompatible with Article 86.
A Member State is, however, not allowed to main-
tain a legal monopoly where the relevant underta-
king is compelled or induced to abuse its dominant
position in a way that is liable to affect trade
between Member States.

The prohibition of the use of other infrastructure,
and in particular CATV networks, for the provision
of telecommunications services has encouraged the
telecommunications organizations to charge high
prices in comparison with prices in other countries,
whereas innovation in European corporate networ-
king and competitive service provision as well as
the implementation of applications proposed in the
‘Report on Europe and the global information
society’, are critically dependent on the availability
of infrastructure, in particular of leased circuits at
decreasing costs. Tariffs for such high-capacity
infrastructure are on average 10 times higher in the
Community than equivalent capacity over equiva-
lent distances in North America. In the absence of
a justification, in the form of (for example) higher
costs, these tariffs must be considered abusive
within the meaning of point (a) of the second para-
graph of Article 86.

Those high prices in the Community are a direct
consequence of the restrictions imposed by
Member States on the use of infrastructures other
than those of the telecommunications organiza-
tions, and in particular of those of the cable TV
operators, for the provision of telecommunications
services. Such high prices cannot only be explained
by the underlying costs, given the substantial diffe-
rences in tariffs between Member States where
similar cost structures could be expected.

Moreover, the State measures preventing the CATV
operators from offering transmission capacity in
competition with the telecommunications organi-
zations for the provision of liberalized services
restnict the overall supply of capacity in the market
and eliminate incentives for telecommunications
organizations to quickly increase the capacity of

their networks, to reduce average costs and to lower
tariffs. The resulting high tariffs charged by the
telecommunications organizations for, and the
shortage of, the basic infrastructure provided by
these organizations over which liberalized services
might be offered by third parties have delayed
widespread development of high-speed corporate
networks, remote accessing of databases by both
business and residential users and the deployment
of innovative services such as telebanking, distance
leaming, computer-aided marketing, etc. (See
communication to the European Parliament and
the Council of 25 October 1994 ‘Green Paper on
the liberalization of telecommunications infrastruc-
ture and cable television networks : Part One’). The
networks of the telecommunications organizations
currently fail to meet all potential market demand
for transmission capacity for the provision of these
telecommunications services, as emphasized by
users and suppliers of such services (‘Communica-
tion to the Council and the European Parliament
on the consultation on the review of the situation
in the telecommunications sector’ of 28 April 1993,
page 5, point 2; the findings made during the
review thus showed that the mere obligation to
provide leased lines on demand was not sufficient
to avoid restrictions on access to the markets in
telecommunications services and limits on user’s
freedom of choice).

The current restrictions on the use of CATV
networks for the provision of such services there-
fore create a situation in which the mere exercise
by the telecommunications organization of their
exclusive right to provide transmission capacity for
public telecommunications services limits, within
the meaning of point (b) of the second paragraph
of Article 86 of the Treaty, the emergence of, snrer
alia, new applications such as pay per view, inte-
ractive television and video on demand as well as
muitimedia-services in the Community, combining
both audio-visual and telecommunications, which
often cannot adequately be provided on the
networks of the telecommunications organizations.

On the other hand, given the restrictions on the
number of services which they may offer, cable TV
operators often postpone investments in their
networks and in particular the introduction of opti-
cal-fibre which could be profitable if they were to
be spread over a larger number of services provided.
Consequently, restrictions on the use of cable TV
networks to provide services other than broadcas-
ting also have the effect of delaying the develop-
ment of new telecommunications and multimedia
services, and thus holding back technical progress
in this area.

I3



No L 256/52

Official Journal of the European Commuriities

26. 10. 95

(14)

13)

Lastly, as was recalled by the Court of Justice of the
Buropean Communities in its Judgment of 19
March 1991 in Case C-202/88, France v. Commis-
sion ('), a system of undistorted competition, as laid
down in the Treaty, can be guaranteed only if equa-
lity of opportunity is secured between the various
economic operators. Reserving to one undertaking
which markets telecommunications services the
task of supplying the indispensable raw material —
transmission capacity — to all companies offering
telecommunications services proved, however,
tantamount to conferring upon it the power to
determine at will which service could be offered by
its competitors, at witich costs and in which time
periods, and to monitor their clients and the traffic
generated by its competitors, thereby putting that
undertaking at an obvious advantage over its
competitors.

The exclusive rights granted to the telecommunica-
tions organization to provide transmission capacity
for telecommunications services to the public and
the resulting restrictions on the use of cable TV
networks for the provision of liberalized services
are therefore incompatible with Article 90 (1) in
conjunction with Article 86 of the Treaty, Article
90 (2) of the Treaty provides for an exception to
Article 86 in cases where the application of the
latter would obstruct the performance, in law or in
fact, of the particular tasks assigned to the telecom-
munications organizations. Pursuant to that provi-
sion, the Commission investigated the impact of
liberalizing the use of the cable networks for the
provision of telecommunications and multimedia
services.

Pursuant to Directive 90/388/EEC, Member States
may until a certain date continue to reserve the
provision of voice telephony to their national tele-
communications organization so as (0 guarantee
sufficient revenues for the establishment of a
‘universal telephone network. Voice telephony is
defined in Article 1 of Directive 90/388/EEC as the
commercial provision for the public of the direct
transport and switching of speech in real time
between public switched network termination
points, enabling any user to use equipment
connected to such a network termination point in
order to communicate with another termination
point. Where cable TV networks are transformed
into switched networks providing voice telephony
to any subscriber, such networks should likewise be
considered to be public switched networks and
their termination points as termination points of
such networks. The relevant voice service would

(") (1991] ECR 1-1271, paragraph Sl.

- (16)

(17)

(18)

then become voice telephony, which according to
Article 2 of Directive 90/388/EEC could further be
prohibited on cable TV networks by the Member
States.

It appears that such temporary prohibition of the
provision of voice telephony on the cable TV
network can be justified on the same grounds as for
telecoramunications networks. Conversely where
switched voice services for closed user groups,
and/or transparent transmission capacity in the
form of leased lines, are provided on cable TV
networks, those networks do not represent public
switched networks and Member States should not
restrict the relevant services, even when they
involve the use of one connection point with the
public switched telephone network.

Besides the case of voice telephony, no other
restrictions for the provision of liberalized services
is justified under Article 90 (2), particularly if
regard is had to the small contribution made to the
tunover of the telecommunications organizations
by those services, currently provided on their own
networks, which could be diverted towards the
cable TV networks. It is recalled that the measures
liberalizing the provision of voice telephony should
take into account the need to finance a universal
service including any development in the concept,
see point V.2 in the Communication from the
Commission to the Council and the European
Parliament of 3 May 1995.

Notwithstanding the abolition of the current
restrictions on the use of cable TV networks, where
the provision of services is concerned, the same
licensing or declaration procedures could be laid
down as for the provision of the same services on
the public telecommunications networks.

In addition, the distribution of audiovisual
programmes intended for the general public via
those networks, and the content of such
programmes, will continue to be subject to specific
rules adopted by Member States in accordance with
Community law and is not, therefore, subject to the
provisions of this Directive.

Where Member States grant to the same underta-
king the right to establish both cable TV and tele-
communications networks, they put the underta-
king in a situation whereby it has no incentive to
attract users to the network best suited to the provi-
sion of the relevant service, as long as it has spare
capacity on the other network. In that case, the
undertaking has, on the contrary, an interest for
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overcharging for use of the cable infrastructure for
the provision of non-reserved services, in order to
increase the traffic on their telecommunications
networks. The introduction of fair competition will
often require specific measures that take into
account the specific circumstances of the relevant
markets. Given the disparities between Member
States, the national authorities are best able to
assess which measures are the most appropriate,
and in particular to judge whether a separation of
the activities is indispensable. In early stages of
liberalization, detailed control of cross-subsidies
and accounting transparency are essential. To allow
the monitoring of any improper behaviour,
Member States should therefore at least impose a
clear separation of financial records between the
two activities, though full structural separation is
preferable.

In order to allow the monitoring of any improper
cross-subsidies between the broadcasting tasks of
cable TV operators which are provided under
exclusive rights in a given franchise area and their
business as providers of capacity for telecommuni-
cations services, Member States should guarantee
transparency as regards the use of resources from
one activity . which could be used to extend the
dominant position to the other market. Given the
complexity of the financial records of network
providers, it is extremely difficult to detect cross-
subsidies within it between the reserved activities
and the services provided under competitive condi-
tions. It is thus necessary to require those cable TV
operators to keep separate financial records, and in
particular to identify separately costs and revenues
associated with the provision of the services
supplied under their exclusive rights and those
provided under competitive conditions once they
achieve a significant tumover in telecommunica-
tions activities in the licensed area. For the time
being, a turnover of more than ECU 50 million
should be considered a significant turnover. Where
such a requirement would constitute an excessive
burden on the relevant undertaking, Member States
may grant deferments for limited periods, subject
to prior notification to the Commission of the
underlying justifications.

The operators concerned should use an appropriate
cost accounting system which can be verified by
accounting experts and which ensures the produc-
tion of recorded figures.

The above separation of accounts should, for this
purpose at least, apply the principles set out in

(20)

@1

Article 10 (2) of Council Directive 92/44/EEC of §
June 1992 on the application of open network
provision to leased lines('), as amended by
Commission Decision 94/439/EC (). Hybnd
services, made up of elements falling variously
within the reserved and the competitive services,
should distinguish between the costs of each
element. -

In the event that, in the meantime, no competing
home-delivery system is authorized by the relevant
Member State, the Commission will reconsider
whether separation of accounts is sufficient to avoid
improper practices and will assess whether such
joint provision does not result in a limitation of the
potential supply of transmission capacity at the
expense of the services providers in the relevant
area, or whether further measures are warranted.

Member States should refrain from introducing new
measures with the purpose or effect of jeopardizing
the aim of this Directive,

HAS ADOPTED THIS DIRECTIVE:

Article 1

Directive 90/388/EEC is hereby amended as follows :

1. Article 1 (1) is amended as follows:

(a) the fifth indent is replaced by the following:

‘— “telecommunications services” means services
whose provision consists wholly or partly in
the transmission and/or routing of signals on a
telecommunications network.’

(b) the following is added after the last indent:

‘- “cable TV network” means any wire-based
infrastructure approved by a Member State for
the delivery or distribution of radio or televi-
sion signals to the public.

This Directive shall be without prejudice to the
specific rules adopted by the Member States in
accordance with Community law, governing the
distribution of audiovisual programmes intended
for the general public, and the content of such
programmes.’

() OJ No L 165, 19. 6. 1992, p. 27.
) OJ No L 181, 15. 7. 1994, p. 40.
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2. In Article 4, the following is inserted after the second
paragraph :
‘Member States shall :

— abolish all restrictions on the supply of transmis-
sion capacity by cable TV networks and allow the
use of cable networks for the provision of telecom-
munications services, other than voice telephony ;

— ensure that interconnection of cable TV networks
with the public telecommunications network is
authorized for such purpose, in particular intercon-
nection with leased lines, and that the restrictions
on the direct interconnection of cable TV networks
by cable TV operators are abolished.’

Article 2

When abolishing restrictions on the use of cable TV
networks, Member States shall take the necessary
measures (o ensure accounting transparency and to
prevent discriminatory behaviour, where an operator
having an exclusive right to provide public telecommuni-
cations network infrastructure also provides cable TV
network infrastructure ; and in particular to ensure the
separation of financial accounts as concerns the provision
of each network and its activity as provider of telecommu-
nication services.

Where an operator has an exclusive right to provide cable
television network infrastructure in 2 given area Member
States shall also ensure that the operator concerned keeps
separate financial accounts regarding its activity as
network capacity provider for telecommunications
purposes as soon as it achieves a tumover of more than
ECU 50 million in the market for telecommunications
services other than the distribution of radio and broadcas-

ting services in the relevant geographic area. Where such
requirement would constitute an excessive burden on the
relevant undertaking, Member States may grant defer-
ments for limited periods, subject to prior notification to
the Commission of the underlying justification.

Where a single operator provides both networks or both
services as referred to in the first paragraph, the Commis-
sion shall, before 1 January 1998, carry out an overall
assessment of the imapct of such joint provision in rela-
tion to the aims of this Directive.

Article 3

Member States shall supply to the Commission, not later
than nine months after this Directive has entered into
force, such information as will allow the Commission to
confirm that Articles 1 and 2 have been complied with.

Article ¢

This Directive shall enter into force on 1 January 1996.

Article 5

This Directive is addressed to the Member States.

Done at Brussels, 18 October 1995.

For the Commission
Karel VAN MIERT

Member of the Commission
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CORRIGENDA

Corrigendum to Commission Directive 95/51/EC of 18 October 1995 amending Directive

" 90/388/EEC with regard to the sbolition of the restrictions on the use of cable television

networks for the provision of already liberalized telecommunications services

(Official Journal of the European Communities No L 256 of 26 October 1995)

Page 53, Article 1 (1) point (b):
forr "— “cable TV network™ means any wire-based infrastructure approved by a Member State for
delivery or distribution of radio or television signals to the public.’,

read: ‘— “cable TV network™ means any mainly wire-based infrastructure approved by a Member
State for delivery or distribution of radio or television signals to the public.’

17
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COMMISSION DIRECTIVE 96/2/EC
of 16 January 1996
amending Directive 90/388/EEC with regard to mobile and personal .
communications

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular Article 90 (3) thereof,

Whereas :

0

@

&

In its communication on the consultation on the
Green Paper on mobile and personal communica-
tions of 23 November 1994, the Commission set
out the major actions required for the future regula-
tory environment necessary to exploit the potential
of this means of communication. It emphasized the
need for the abolition, as soon as possible, of all
remaining exclusive and special rights in the sector
through full application of Community on compe-
tition rules and with the amendment of Commis-
sion Directive 90/388/EEC of 28 June 1990
competition in the markets for telecommunications
services ('), as last amended by Directive
95/51/EC (%), where required. Moreover, the
communication considered removing restrictions
on the free choice of underlying facilities used by
mobile network operators for the operation and
development of their networks for those activities
which are allowed by the licences or authorizations.
Such a step was seen as essential in order to over-
come current distortions of fair competition and, in
particular, to allow such operators control over their
cost base.

The Council Resolution of 29 June 1995 on the
further development of mobile and personal
communications in the European Union (*) gave
general support to the actions required, as set out
in the Commission’s communication of 23
November 1994, and considered as one of the
major goals the abolition of exclusive or special
rights in this area.

The European Parliament, in its Resolution of 14
December 1995 conceming the draft Commission
Directive amending Directive 90/388/EEC with

(") OJ No L 192, 24. 7. 1990, p. 10.
() O] No L 256, 26. 10. 1995, p. 49.
() OJ No C 188, 22. 7. 1995, p. 3. °

4

4

(6)

regard to mobile and personal communications (¥),
welcomed this Directive in both its principles and
its objectives.

Several Member States have already opened up
certain mobile communications services to compe-
tition and introduced licensing schemes for such
services. - Nevertheless, the number of licences
granted is still restricted in many Member States on
the basis of discretion or, in the case of operators
competing with telecommunications organizations
subject to technical restrictions such as a ban on
using infrastructure other than those provided by
the telecommunications organization. Many
Member States, for example, have still not granted
licences for DCS 1800 mobile telephony.

In addition, some Member States have maintained
exclusive rights for the provision of certain mobile
and personal communications services granted to
the national telecommunications organization.

Directive 90/388/EEC provides for the abolition of
special or exclusive rights granted by Member
States in respect of the provision of telecommuni-
cations services. However, the Directive does not as
yet apply to mobile services.

Where the number of undertakings authorized to
provide mobile and personal communications
services is limited by Member States through the
existence of special rights and a fortiors exclusive
rights, these constitute restrictions which would be
incompatible with Article 90 in conjunction with
Article 59 of the Treaty whenever such limitation is
not justified under specific Treaty provisions or the
essential requiremnents, since these rights prevent
other undertakings from supplying the services
concerned, to and from other Member States. In
the case of mobile and personal communication
networks aud services, the applicable essential
requirements encomnpass the effective use of the
frequency spectrum and the avoidance of harmful
interference between radio-based, space-based or
terrestrial  technical  systems. Consequently,
provided that the equipment used to offer the
services also satisfies these essential requirements,
the current special rights and a fortiors exclusive

() Resolution A4-0306/95.
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rights on the provision of mobile services are not
justified and therefore should be treated in the
same way as the other telecommunications services
already covered by Directive 90/388/EEC. The
scope of application of that Directive should accor-
dingly be extended so as to include mobile and
personal communications services.

When opening the markets for mobile and
personal communications to competition Member
States should give preference to the use of Pan-

European standards in the area, such as GSM, DCS ..

1800, DECT and ERMES, in order to allow deve-
lopment and transborder provision of mobile and
personal communications services.

Certain Member States have currently granted
licences for digital mobile radio-based services
making use of frequencies in the 1700 to 1900
Mhz band, according to the DCS 1800 standard.
The Commission communication of 23 November
1994 established that DCS 1800 is to be seen as
part of the GSM system family. The other Member
States have not authorized such services even where
frequencies are available in this band, thereby
preventing the cross-border provision of such
services. This is also incompatible with Article 90
in conjunction with Article 59. To remedy this
situation, Member States which have not yet esta-

blished a procedure for granting such licences’

should do so within a reasonable time-frame. In
this context, due account should be taken of the
requirement to promote investments by new
entrants in these areas. Member States should be
able to refrain from granting a licence to existing

. operators, for example to operators of GSM systems

already present on their temitory, if it can be shown
that this would eliminate effective competition in
particular by the extension of a dominant position.
In particular, where a Member State grants or has
already granted DCS 1800 licences, the granting of
new or supplementary licences for existing GSM or
DCS 1800 operators may take place only under
conditions ensuring effective competition.

Digital European cordless telecommunicatidns
(DECT) services are also an essential element for
the devclopment towards personal communica-
tions. DECT provides an alternative to the current
local loop access to the public switched telephone
network. On 3 June 1991, the Council, by Direc-
tive 91/287/EEC, designated coordinated frequency
bands for the introduction of DECT into the
Comrmunity (*) to be implemented not later than 31

(") OJ No L 144, 8. 6. 1991, p. 45.

(10)

()

(12)

December 1991. Certain Member States are,
however, preventing the use of these frequencies
for such services by refusing to grant licences to
companies which intend to start offering DECT
services. Where telecommunications organizations
were granted exclusive rights for the establishment
of the public switched telephone network, the
effect of such refusals is to strengthen their domi-
nant position and also to delay the emergence of
personal communications services and therefore
restricts technical progress at the expense of the
users contrary to Article 90 of the Treaty in
conjunction with point (b) of Article 86. To remedy
this situation Member States which have not yet
established a procedure for granting such licences
should also do so within a reasonable time-frame.

Even where licences were granted to competing
mobile operators, Member States have in certain
cases granted to one of them, in a discretionary
manner, special legal advantages which were not
granted to others. In such a situation, these advan-
tages may be counterbalanced by special obliga-
tions and do not, necessarily, preclude the latter
from entering and competing in the market. The
compatibility of these advantages with the Treaty
must therefore be assessed on a case-by-case basis
taking into account their impact on the effective
freedom of other entities to provide, in an efficient
manner, the same telecommunications service and
their possible justifications regarding the activity
concerned.

The exclusive rights that currently exist in the
mobile commuanications field were generally
granted to organizations which already enjoyed a
dominant position in creating the terrestrial
networks, or to one of their subsidiaries. In such a
situation, these rights have the effect of extending
the dominant position enjoyed by those organiza-
tions and therefore strengthening that position,
which, according to the case-law of the Court of
Justice, constitutes an abuse of a dominant position
contrary to Article 86 of the Treaty. The exclusive
rights granted in the mobile and personal commu-
nications field are consequently incompatible with
Article 90 read in conjunction with Article 86.
These exclusive rights should consequently be
abolished.

Moreover, as regards new mobile services, given the
difficulty of ensuring that telecommunications
organizations in those Member States with less
developed networks which would qualify for a tran-
sitional time period for the abolition of the exclu-
sive rights for the establishment and use of infras-
tructures required for a given mobile service, would
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not use this position to extend it to the market of
the relevant mobile service, the Member States
should, in order to prevent abuses of dominant
positions contrary to the Treaty, abstain from gran-
ting such telecommunications organization, or any
associated organization, a licence for this mobile
service. Where telecommunications organization,
do not or no longer enjoy exclusive rights for the
establishment and the provision of the public
network infrastructure, they should, however, not 2
priors be excluded from such licensing procedures.

Exclusive rights not only limit access to the market,
but they also have the effect of restricting or
preventing, to the disadvantage of users, the use of
mobile and personal communications on offer,
thereby holding back technical progress in this
area. The telecommunications organizations have,
in particular, maintained higher tariffs for mobile
radiophony in comparison with fixed voice tele-
phony which hinders competition at the expense
of their main source of revenues.

Where investment decisions are taken by under-
takings in areas where they enjoy exclusive rights,
these undertakings are in a position whereby they
can decide to give priority to fixed network techno-
logies, whereas new entrants may exploit mobile
and personal technology even to compete with
fixed services, in particular as regards the local
loop. Thus, the exclusive rights imply that there is
a restriction on the development of mobile and
personal communications and this is incompatible
with Article 90, read in conjunction with Article
86.

In order to establish the conditions under which
mobile and personal communications systems are
to be provided, Member States may introduce licen-
sing or declaration procedures to ensure compli-
ance with the applicable essential requirements and
public service specifications in the form of trade
regulations, subject to the proportionality principle.
Public service specifications in the form of trade
regulations relate to conditions of permanence,
availability, and quality of the service. Such condi-
tions may include the obligation to give service
providers access to airtime on terms at least as
favourable as those available to a service provision
business owned by, or with ownership links to, a

(19)

mobile network. This framework is without preju-
dice to the harmonization of the framework for
licensing in the Community.

The number of licences may be limited only in the
case of scarcity of the frequency resources. Conver-
sely, licensing is not justified when a mere declara-
tion procedure would suffice to attain the relevant
objective.

As regards airtime resale and other mere provision
of services by independent service providers or
directly by mobile network operators on already
authorized mobile sytems, none of the applicable
essential requirements would justify thé introduc-
tion or maintenance of licensing procedures, given
that such services do not consist of the provision of
telecommunications services or the operation of a
mobile communications network, but of the retail
of authorized services, the provision of which is
likely to be subject to conditions ensuring compli-
ance with essential requirements or public service
specifications in the form of trade regulations.

They could therefore, besides the application of
national fair trade rules concerning all similar retail
activities, only be subject to a requirement of a
declaration of their activities to the National Regu-
latory Authority of the Member States where they
choose to operate. Mobile network operators could
on the other hand refuse to allow service providers
to distribute their services, in particular where these
service providers did not adhere to a code of
conduct for service providers in conformity with
the competition rules of the Treaty, as far as such
code exists.

In the context of mobile and personal communica-
tions systems radiofrequencies are a crucial bottle-
neck resource. The allocation of radiofrequencies
for mobile and pemsonal communications system by
Member States according to criteria other than
those which are abjective, transparent and non-dis-
criminatory constitutes a restriction incompatible
with Article 90 in conjunction with Article 59 of
the Treaty to the extent that operators from other
Member States are disadvantaged in these allocation
procedures. The development of effective competi-
tion in the telecommunications sector may be an
objective justification to refuse the allocation of

frequencies to operators already dominant in the

geographical market.
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Member States should ensure that the procedure for
allocation of radiofrequencies is based on objective
criteria and without discriminatory effects. In this
context Member States should, with regard to future
designation of frequencies for specific communica-
tions services, publish the frequency plans as well
as the procedures to be followed by operators to
obtain frequencies within the designated frequency
bands. Current frequency allocation should be re-
viewed by the Member States at regular intervals. In
cases where the number of licences was limited on
the basis of spectrum scarcity, Member States
should also review whether advances in technology
would allow spectrum to be made available for
additional licences. Possible fees for the use of
frequencies should be proportional and levied
according to the number of channels effectively
granted.

Most Member States currently oblige mobile opera-
tors to use the leased line capacity of telecommuni-
cations organizations for both internal network
connections and for the routing of long distance
portions of calls. As the charges for leased line
rental represent a substantial pfoportion of the
mobile operator’s cost base, this requriement gives
the supplying telecommunications organization, i.e.
in many cases its direct competitor, a considerable
influence on the commercial viability and cost

structure of mobile operators. In addition, restric,:

tions on the self-provision of infrastructure and the
use of third party infrastructure is slowing down
the development of mobile services, in particular
because effective pan-European roaming for GSM
relies on thé widespread availability of addressed
signalling systems, a technology which is not yet
universally offered by telecommunications organi-
zations throughout the Community.

Such restrictions on the provision and use of infra-
structures .constrain the provision of mobile and
personal communications services by operators
from other Member States and are thus incompa-
tible with Article 90 in conjunction with Article 59
of the Treaty. To the extent that the competitive
provision of mobile voice services is prevented
because the telecommunications organization is
unable to meet the mobile operator’s demand for
infrastructures or will only do so on the basis of
tariffs which are not oriented towards the costs of
the leased line capacity concemed, these restric-
tions . inevitably favour the telecommunications
organization’s offering .of fixed telephony services,
for which most Member States still maintain exclu-
sive rights. The restriction on the provision and use
of infrastructure thus "infringes Article 90, in

(47

conjunction with Article 86 of the Treaty. Accor-
dingly, Member States must lift these restrictions
and grant, if requested, the relevant mobile opera-
tors on a non-discriminatory basis access to the
necessary scarce resources to set up their own
infrastructure including radiofrequencies.

Currently, the direct interconnection between
mobile communications systems as well as between
mobile communications systems and fixed tele-
communications networks within a single Member
State or between systems located in different
Member States is restricted in mobile licences
granted by many Member States without any tech-
nical justification. Furthermore, restrictions exist
for the interconnection of such networks via
networks other than the public telecommunica-
tions networks. In the Member States concerned,
mobile operators are required to interconnect with
other mobile operators via the telecommunications
organization’s fixed network. Such requirements
result in additional costs and thus impede, in parti-
cular, the development of transborder provision of
mobile communication services in the Community
and therefore infringe Article 90, in conjunction
with Article 59.

As in most Member States exclusive rights for the
provision of voice telephony and public fixed
network infrastructure are maintained, potential
abuses of the relevant telecommunications organ-
ization's dominant position can be prevented only
if Member States ensure that interconnection of
public mobile communications systems is made
possible at defined interfaces with the public tele-
communications network of those telecommunica-
tions organizations and that the interconnection
conditions are based on objective criteria, justified
by the cost of providing the interconnection
service, are transparent, non-discriminatory,
published in advance and allow the necessary tariff
flexibility, including the application of off-peak
rates. In particular, transparency is required in
respect of cost-accounting of operators providing
both fixed networks and mobile telecommunica-
tions networks. Special and exclusive rights in
respect of the establishment of cross-border infras-
tructure for voice telephony are not affected by this
Directive.

In order to be able to ensure the full application of
this Directive as regards interconnection, informa-
tion on interconnection agreements must be
available to the Commission on request.
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The drawing up of such national procedures for
licensing and interconnection, is without prejudice
to the harmonization of the latter at Community
level by European Parliament and Council Direc-
tives, in particular within the framewock of Direc-
tives on open network provision (ONP).

Article 90 (2) of the Treaty provides for an excep-
tion to the Treaty rules, and in particular to Article
86, in cases where the application of the latter
would obstruct the performance, in law or in fact,
of the particular tasks assigned to the telecommu-
nications organizations. Pursuant to that provision,
Directive 90/388/EEC allows exclusive rights to be
maintained for a transitional period in respect of
voice telephony.

Voice telephony is defined in Article 1 of Directive
90/388/EEC as the commercial provision for the
public of the direct transport and switching of
speech in real time between public switched
network termination points, enabling any user to
use equipment connected to such a network termi-
nation point in order to communicate with another
termination point. The direct transport™and swit-
ching of speech via mobile and personal communi-
cations networks is not implemented between two
public switched termination points and is therefore
not voice telephony within the meaning of Direc-
tive 90/388/EEC.

On the basis of Article 90 (2) of the Treaty, public
service specifications in the form of trade regula-
tions applicable to all authorized operators of
mobile telecommunications services provided to
the public, are, however, justified to ensure the
fulfilment of objectives of general economic inte-
rest, such as ensuring geographical coverage or the
implementation of Community-wide standards.

In its assessment of current restrictions imposed on
mobile operators concerning the establishment and
use of their own infrastructure and/or the use of
third party infrastructures, the Commission will
further consider the need for additional transition
periods for Member States with less developed
networks as called for in the Council’s Resolution
of 22 July 1993 on the review of the situation in
the telecommunications sector and the need for
further development in that market (*) in addition
to the Council’'s Resolution of 22 December 1994
on the principles and timetable for the liberaliza-
tion of telecommunications infrastructures (3).

() OJ No C 213, 6. 8. 1993, p. 2.
() OJ No C 379, 31. 12. 1994, p. 4.
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Although not covered by these resolutions there
should be the possibility of requesting an addi-
tional transition period as regards the direct inter-
connection of mobile networks. The Member States
which may request such an exception are Spain,
Ireland, Greece and Portugal. However, only certain
of these Member States do not allow GSM mobile
operators to use own and/or third party infrastruc-
tures. A specific procedure should be provided in
order to assess the possible justification for the
maintenance of that regime for the provision of
mobile and personal communications services for'a
transitional time period as set out in the said
Council resolutions.

This Directive does not prevent measures being
adopted in accordance with Community law and
existing international obligations so as to ensure
that nationals of Member States are afforded equi-
valent treatment in third countries,

HAS ADOPTED THIS DIRECTIVE:

Article 1

Directive 90/388/EEC is amended as follows :

1. Article 1 (1) is amended as follows :

(a) the following indents are inserted after the ninth

indent :

‘— “mobile and personal communications
services” means services other than satellite
services whose provision consists, wholly or
partly, in the establishment of radiocommuni-
cations to a mobile user, and makes use wholly
or partly of mobile and personal communica-
tions systems, -

- “mobile and  personal communications

systems” means systems consisting of the esta-

_ blishment and operation of a mobile network

infrastructure whether connected or not to

public network termination points, to support

the transmission and provision of radiocom-
munications services to mobile users, ;

(b) the thirteenth indeut is replaced by the following :

— “essential requirements” means the non-
economic reasons in the public interest which
may cause a Member State to impose condi-
tions on the establishment and/or operation of
telecommunications networks or the provision
of telecommunications services. These reasons
are the security of network operations, mainte-
nance of network integrity, and where justified,
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interoperability of services, data protection, the
protection of the environment and town and
country planning objectives as well as the effi-
cient use of the frequency spectrum and the
avoidance of harmful interference between
radio-based tclecommunications systems and
other space-based or terrestrial technical
systems.

Data protection may include protection of
personal data, the confidentiality of informa-
tion transmitted or stored as well as the protec-
tion of privacy.

2. Article 1 (2) is replaced by the following:

‘2. This Directive shall not apply to telex.’

. The following Articles 3a to 3d are inserted:
‘Article 3a

In addition to the requirements set oyt in the second
paragraph of Article 2 Member States shall, in atta-
ching conditions to licences or general authorizations
for mobile and personal communications systems,
ensure the following:

(i) licensing conditions must not contain conditions
other than those justified on the grounds of the
essential requirements and, in the case of systems
for use by the general public, public service requi-
rements in the form of trade regulation within the
meaning of Article 3;

(ii) licensing conditions for mobile network operators
must ensure transparent and non-discriminatory
behaviour between fixed and mobile network
operators in common ownership ;

(iti) licensing conditions should not include unjustified
technical restrictions. Member States may not, in
particular, prevent combination of licences or
restrict the offer of different technologies making
use of distinct frequencies, where muitistandard
equipment is available.

As far as frequencies are available, member States shall
award licences according to open, non-discriminatory,
and transparent procedures.

Member States may limit the number of licences for
mobile and personal communications systems to be
issued only on the basis of essential requirements and
only where related to the lack of availability of
frequency spectrum and justified under the principle
of proportionality. :

Licence award procedures may consider public service
requirements in the form of trade regulation within the
meaning of Article 3, provided the solution which least
restricts competition is chosen. The relevant conditions
related to trade regulations may be attached to the
licences granted.

Member States which are granted an additional imple-
mentation period to abolish the restrictions with regard
to infrastructure as provided for in Article 3c, shall not
during that period grant any further mobile or personal
communications licence to telecommunications or-
ganizations in such Member States do not or no longer
enjoy exclusive or special rights, within the meaning of
points (b) and (c) of the first paragraph of Article 2, for
the establishment and the provision of the public
network infrastructure, they shall not a priors be
excluded from such licensing procedures.

Article 3b

The designation of radiofrequencies for specific
communication services must be based on objective
criteria. Procedures must be transparent and published
in an appropriate manner.

Member States shall publish every year or make
available on request, the aliocation scheme of frequen-
cies reserved for mobile and personal communications
services, according to the scheme set out in the Annex,
including the plans for future extension of such
frequencies.

This designation must be reviewed by Member States
at regular appropriate intervals.

Article 3¢

Member States shall ensure that all restrictions on
operators of mobile and personal communications
systems with regard to the establishment of their own
infrastructure, the use of infrastructures provided by
third and the sharing of infrastructure, other facilities
and sites, subject to limiting the use of such infrastruc-
tures to those activities provided for in their licence or
authorization, are lifted.

Article 3d

Without prejudice to the future harmonization of
national interconnection rules in the context of ONP,
Member States shall ensure that direct interconnection
between mobile communications systems, as well as
between mobile communications systems and fixed
telecommunications networks, is allowed. In order to
achieve this, restrictions on interconnection shall be
lifted.
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Member States shall ensure that operators of mobile
communications systems for the public have the right
fo interconnect their systems with the public telecom-
munications network. To this end, Member States shall
guarantee access to the necessary number of points of
interconnection to the public telecommunications
network in the licences for mobile services. Member
States shall ensure that the technical interfaces offered
at such points of interconnection are the least restric-
tive interfaces available as regards the features of the
mobile services.

Member States shall ensure that interconnection condi-
tions with the public telecommunications network of
the telecommunications organizations are set on the
basis of objective criteria, are transparent and non-dis-
criminatory, and compatible with the principle of
proprotionality. They shall ensure that, in case of
appeal, full access to interconnection agreements is
given to National Regulatory Authorities and that such
information is made available to the Comimission on
request.’

4. In the first sentence of Article 4 the word ‘fixed’ is
inserted before the words ‘public telecommunications
networks'.

Article 2

1. Without prejudice to Article 2 of” Directive
90/388/EEC, and subject to the provision set out in para-
_ graph 4 of this Article, Member States shall not refuse to
allocate licences for operating mobile systems according
to the DCS 1800 standard at the latest after adoption of a
decision of the European Radiocommunications
Committee on the allocation of DCS 1800 frequencies
and in any case by | January 1998.

2. Member States shall, subject to the provision set out
in paragraph 4, not refuse to allocate licences for public
access/Telepoint applicaitons, including systems opera-
tion on the basis of the DECT standard as from the entry
into force of this Directive.

3.  Member States shall not restrict the combination of
mobile technologies or systems, in particular where
multistandard equipment is available. When extending
existing licences to cover such combinations Member
States shall ensure that such extension is justified in
accordance with the provisions of paragraph 4.

4. Member States shall adopt, where required, measures
to ensure the implementation of this Article taking

account of the requirement to ensure effective competi-
tion between operators competing in the relevant markets.

Article 3

Member States shall supply to the Commission, not later
than nine months after this Directive has entered into
force, such information as will allow the Commission to
confirm that Article 1 as well as Article 2 (2) have been
complied with.

Member States shall supply to the Commission, not later
than 1 January 1998, such information as will allow the
Commission to confirm that Article 2 (1) has been
complied with.

Article 4

Member States with less developed networks may request
at the latest three months from the entry into force of this
Directive an additional implementation period of up to
five years, in which to implement all or some of the
conditions set out in Article 3¢ and in Article 3d (1) of
Directive 90/388/EEC, to the extent justifiable by the
need to achieve the necessary structural adjustments. Such
a request must include a detailed description of the
planned adjustments and a precise assessment of the
timetable envisaged for their implementation. The infor-
mation provided shall be made available to any interested
party on demand.

The Commission will assess such requests and take a
reasoned decision within a time period of three months
on the principle, implications and maximum duration of
the additional period to be granted.

Article 5

This Directive shall enter into force on the 20th day
following its publication in the Official Journal of the
European Communities.

Article 6

This Directive is addressed to the Member States.

Done at Brussels, 16 January 1996.

For the Commission
Karel VAN MIERT

Member of the Commission
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ANNEX

1. Frequency bands allocated to mobile systems.

{specifying the number of channels, the service to which it is allocated and the review date of the
allocation)

2. Frequency bands which will be made available for mobile systems during the next year.

3. Procedures envisaged to assign these frequencies to existing or new operators.
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CORRIGENDA

Corrigendum to Commission Regulation (EC) No 252/96 of 9 February 1996 temporarily
altering the export refunds on beef

(Official Journal of the European Communities No L 32 of 10 February 1996)

Page 18, Article 2:

for:  ‘This Regulation shall enter into force on the day following its publication in the Official
Journal of the European Communities.,

read: ‘This Regulation shall enter into force on the day following its publication in the Official
Journal of the European Communities.
It shall apply from 10 February until 31 March 1996 except in the case of amendment within
this period.’

Corrigendum to Commission Directive 96/2/EC of 16 January 1996 amending Directive
90/388/EEC with regard to mobile and personal communications

(Official Journal of the European Communities No L 20 of 26 January 1996)

On page 64, in the last paragraph of the new Article 3a, fifth line:

for: ‘... telecommunications organizations in such Member States ...;
read: ‘... telecommunications organizations, or any associated organization. Where telecommuni-

’

cations organizations in such Member States ...
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COMMISSION DIRECTIVE 96/19/EC
of 13 March 1996

amending Directive 90/388/EEC with regard to the implementation of full
competition in telecommunications markets .

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the Eu;opean
Community, and in particular Article 50 (3) thereof,

Whereas:

M

@

According to Commission Directive 90/388/EEC
of 28 June 1990 on competition in the markets for
telerommunications services (), as last amended by
Directive 96/2/EC (¥, telecommunications services,
with the exception of voice telephony to the
general public and those services specifically
excluded from the scope of that Directive, must be
open to competition. These services were the telex
service, mobile communications and radio and tele-
vision broadcasting to the public. Satellite commu-
nications were included in the scope of the Direc-
tive through Commission Directive 94/46/EC ().
Cable television networks were included in the
scope of the Directive through Commission Direc-
tive 95/51/EC (*), and mobile and personal commu-
nications were included in the scope of the Direc-
tive through Directive 96/2/EC. Under Directive
90/388/EEC, Member States must take the
measures necessary to ensure that any operator is
entitled to supply such services.

Subsequent to the public consultation organized by
the Commission in 1992 on the situation in the
telecommunications sector (the 1992 Review), the
Council, in its resolution of 22 July 1993 (%), unani-
mously called for the liberalization of all public
voice telephony services by 1 January 1998, subject
to additional transitional periods of up to five years
to allow Member States with less developed
networks, i.e. Spain, Ireland, Greece and Portugal,
to achieve the necessary adjustments, in particular
tariff adjustments. Moreover, very small networks
should, according to the Council also be granted an
adjustment period of up to two years where so justi-
fied. The Council subsequently unanimously recog-
nized, in its resolution of 22 December 1994 (¥,
that the provision of telecommunications infras-
tructure should also be liberalized by 1 January
1998, subject to the same transitional periods as

() OJ No L 192, 24. 7. 1990, p. 10.
() O No L 20, 26. 1. 1996, p. 59.
() Of No L 268, 19. 10. 1994, p. 15.

a

OJ No L 256, 26. 10. 1995, p. 49.
0OJ No C 213, 6. 8. 1993, p. 1.

(9°OJ No C 379, 31. 12. 1994, p. 4.

€]

(4

agreed for the liberalization of voice telephony.
Furthermore, in its resolution of 18 September
1995 (), the Council established basic guidelines
for the future regulatory environment.

Directive 90/388/EEC establishes that the granting
of special or exclusive rights to telecommunications
services to’ telecommunications organizations is in
breach of Article 90 of the Treaty, in conjunction
with Article 59 of the Treaty, since they limit the
provision of cross-border services. As far as tele-
communications
concerned such special rights were defined in that
Directive. '

According to Directive 90/388/EEC exclusive
rights granted for the provision of telecommunica-
tions services are also incompatible with Article 90
(1) of the Treaty, in conjunction with Article 86 of
the Treaty, where they are granted to telecommuni-
cations organizations which also enjoy exclusive or
special rights for the establishment and the provi-
sion of ‘telecommunications networks since their
grant amounts to the reinforcement or the exten-
sion of a dominant position or necessarily leads to
other abuses of such position.

In 1990, the Commission, however, granted a
temporary exception under Article 90 (2) in respect
of exclusive and special rights for the provision of
voice telephony, since the financial resources for
the development of the network stll derived
mainly from the operation of the telephony service
and the opening-up of that service could, at that
time, threaten the financial stability of the telecom-
munications organizations and obstruct the perfor-
mance of the task of general economic interest
assigned to them, consisting in the provision and
exploitation of a universal network, i.e. one having
general geographic coverage, and that connection
to it is being provided to any service provider or
user upon request within a reasonable period of
time.

Moreover, at the time of the adoption of Directive
90/388/EEC, all telecommunications organizations

. were also in the course of digitalizing their network

to increase the range of services which could be

() OJ No C 258, 3. 10. 1995, p. 1.

services and 'networks --are.
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provided to the final customers. Today, coverage
and digitalization are already achieved in a number
of Member States. Taking into account the progress
in radio frequency applications and the on-going
heavy investment programmes, optic fibre-coverage
and network penetration are expected to improve
significantly in the other Member States in the

coming years.

In 1990, concerns were also expressed against
immediate introduction of competition in voice
telephony while price structures of the telecommu-
nications organizations were substantially out of
line with costs, becalse competing operators could
target highly profitable services such as interna-
tional telephony and gain market share merely on
the Lasis of existing substantially distorted tariff
structures. In the meantime efforts have been made
to balance differences in pricing and cost structures
in preparation for liberalization. The European
Parliament and the Council have in the meantime
recognized that there are less restrictive means than
the granting of special or exclusive rights to ensure
this task of general economic interest.

For these reasons, and in accordance with the
Council resolutions of 22 July 1993 and of 22
December 1994, the continuation of the exception
granted with respect of voice telephony is no
longer justified. The exception granted by Directive
90/388/EEC should be ended and the Directive,
including the definitions used, amended accor-
dingly. In order to allow telecommunications orga-
nizations to complete their preparation for compe-
tition and in particular to pursue the necessary
rebalancing of tariffs, Member States may continue
the current special and exclusive rights regarding
the provision of voice telephony until 1 January
1998. Member States with less developed networks
or with very small networks must be eligible for 2
temporary exception where this is warranted by the
need to carry out structural adjustments and strictly
only to the extent necessary for those adjustments.
Such Member States should be granted, upon
request, an additional transitional period respect-
ively of up to five and of up to two years, provided
it is necessary to complete the necessary structural
adjustments. The Member States which may
request such an exception are Spain, Ireland,
Greece and Portugal with regard to less developed
networks and Luxembourg with regard to very
small networks. The possibility of such transitional
periods has also been called for in the Council
resolutions of 22 July 1993 and of 22 December
1994.

6

The abolition of exclusive and special rights as
regards the provision of voice telephony will in
particular allow the current telecommunications
organizations from one Member State to directly
provide their service in other Member States as
from 1 January 1998. These organizations currently
possess the skills and the experience required to
enter into the markets opened to competition.
However, in almost all Member States, they will
compete with the national telecommunications
organizations which are granted the exclusive or
special right to provide not only voice telephony
but also to establish and provide the underlying
infrastructure, including the acquisition of indefea-
sible rights of use in international circuits. The
flexibility and the economies of scope which this
allows will prevent this dominant position being
challenged in the normal course of competition
once the liberalization of voice telephony takes
place. This will make it possible for the telecom-
munications organizations to maintain their domi-
nant position on their home markets unless the
new entrants in the voice telephony market were
entitled to the same rights and obligations. In parti-
cular, if new entrants are not granted free choice as
regards the underlying infrastructure to provide
their services in competition with the dominant
operator, this restriction would de facto prevent
them from entering the market for voice telephony,
including for the provision of cross-border services.
The maintenance of special rights limiting the
number of undertakings authorized to establish and
provide infrastructure would therefore limit the
freedom to provide services contrary to Article 59
of the Treaty. The fact that the restriction on esta-
blishing own infrastructure would apparently apply
in the Member State concerned without distinction
to all companies providing voice telephony other
than the national telecommunications organiza-
tions would not be sufficient to remove the prefe-
rential treatment of the latter from the scope of
Article 59 of the Treaty. Given the fact that it is
likely that most new entrants will originate from
other Member States such a measure would in prac-
tice affect foreign companies to a larger extent than
national undertakings. On the other hand, while no
justification for these restrictions. appears to exist,
less restrictive means such as licensing procedures
would in any event be available to ensure general
intercsts of a non-economic nature.

In addition, the abolition of exclusive and special
rights on the provision of voice telephony would
have little or no effect, if new entrants would be
obliged to use the public telecommunications
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network of the incumbent telecommunications
organizations, with whom they compete in the
voice telephony market. Reserving to one under-
taking which markets telecommunications services
the task of supplying the indispensable raw mate-
rial, i.e. the transmission capacity, to all its compe-
titors would be tantamount to conferring upon it
the power to determine at will where zud when
services can be offered by its competitors, at what
cost, and to monitor their clients and the traffic
generated by its competitors, placing that underta-
king in a position where it would be induced to
abuse its dominant position. Directive 90/388/EEC
did not explicitly address the establishment and
provision of telecommunications networks, as it
granted a temporary exception under Article 90 (2)
of the Treaty in respect of exclusive and special
rights for the by far most important service in
economic terms provided over telecommunications
networks, i.e. voice telephony. However, the Direc-
tive provided for an overall review by the Commis-
sion of the situation in the whole telecommunica-
tions sector in 1992.

It is true that Council Directive 92/44/EEC of §
June 1992 on the application of open network
provision to leased lines, amended by Commission
Decision 94/439/EC ('), harmonizes the basic prin-
ciples regarding the provision of leased lines, but it
only harmonizes the conditions of access and use
of leased lines. The aim of that Directive is not to
remedy the conflict of interest of the telecommuni-
cations organizations as infrastructure and service
providers. It does not impose a structural separation
between the telecommunications organizations as
providers of leased lines and as service providers.
Complaints illustrate that even in Member States
which have implemented that Directive, telecom-
munications organizations still use their control of
the access conditions to the network at the expense
of their competitors in the services market
Complaints show that telecommunications organi-
zations still apply excessive tariffs and that they use
information acquired as infrastructure providers
regarding the services planned by their competitors,
to target clients in the services market. Directive
92/44/EEC only provides for the principle of cost-
orientation and does not prevent telecommunica-
tions organizations to use the information acquired
as capacity provider as regards subscribers’ usage
patterns, necessary to target specific groups of users,
and on price elasticities of demand in each service
market segment and region of the country. The
current regulatory framework does not resolve the
conflict of interest mentioned above. The most

() OJ No L 165, 19. 6. 1992, p. 27.

®
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appropriate remedy to this conflict of interest is
therefore to allow service providers to use own or
third party telecommunications infrastructure to
provide their services to the final customers instead
of the infrastructure of their main competitor. In its
resolution of 22 December 1994 the Council also
approved the principle that infrastructure provision
should be liberalized.

Member States should therefore abolish the current
exclusive rights on the provision and use of infra-
structure which infringe Article 90 (1) of the Treaty,
in combination with Articles 59 and 86 of the
Treaty, and allow voice telephony providers to use
own and/or any alternative infrastructure of their
choice.

Directive 90/388/EEC states that the rules of the "
Treaty, including those on competition, apply to
telex services. At the same time it establishes that
the granting of special or exclusive rights for tele-
communications services to telecommunications
organizations is in breach of Article 90 (1) of the
Treaty, in conjunction with Article 59 of the
Treaty, since they limit the provision of cross-
border services. However, it was considered in the
Directive that an individual approach was appro-
priate, as a rapid decline of the service was
expected. It the meantime it has become clear that
the telex service will continue to coexist with new
services like facsimile in the forseeable future,
given that the telex network is still the only stan-
dardized network with worldwide coverage and
providing legal proof in Court. It is therefore no
longer justified to maintain the initial approach.

As regards the access of new competitors to the
telecommunications markets, only mandatory
requirements can justify restrictions to the funda-
mental freedoms provided for in the Treaty. These
restrictions should be limited to what is necessary
to achieve the objective of a non-economic nature
pursued. Member States may therefore only intro-
duce licensing or declaration procedures where it is
indispensable to ensure compliance with the appli-
cable essential requirements and, with regard to the
provision of voice telephony and the underlying
infrastructure, introduce requirements in the form
of trade regulations where it is necessary in order to
ensure, in accordance with Article 90 (2) of the
Treaty, the performance in a competitive environ-
ment of the particular tasks of public service
assigned to the relevant undertakings in the tele-
communications field and/or to ensure a contribu-
tion to the financing of universal service. Other
public service requirements can be included by
Member States in certain categories of licences, in
line with the principle of proportionality and in
confounnty with Articles 56 and 66 of the Treaty.
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The provisions of Directive 90/388/EEC are there-
fore not to prejudice the applicability of provisions
laid down by law, regulation or administrative
action providing for the protection of public
security and in particular the lawful interception of
communications.

In the framework of the adoption of authorization
requirements under Directive 90/388/EEC, it
appeared that certain Member States were imposing
obligations on new entrants which where not in
proportion with the aims of general interest
pursued. To avoid such measures being used to
prevent the dominant position of the telecommu-
nications organizations
competition once the liberalization of voice tele-
phony takes place, thus making it possible for the
telecommunications organizations to maintain their
dominant position in the voice telephony and
public telecommunications networks markets and
thereby strengthening the dominant position of the
incumbent operator, it is necessary that Member
States should notify any licensing or declaration
requirements to the Commission, before they are
introduced, to enable the latter to assess their
compatibility with the Treaty and in particular the
proportionality of the obligations imposed.

According to the principle of proportionality, the
number of licences may only be limited where this
is unavoidable to ensure compliance with essential
requirements concemning the use of scarce
resources. As the Commission stated in its commu-
nication on the consultation on the Green Paper
on the liberalization of telecommunications infra-
structure and cable television networks, the sole
reason in this respect should be the existence of
physical limitations, imposed by the lack of neces-
sary frequency spectrum.

As regards the provision of voice telephony, public
fixed telecommunications networks and other tele-
communications networks involving the use of
radio frequencies, the essential requirements would
justify the introduction or maintenance of an indi-
vidual licensing procedure. In all other cases, a
general authorization or a declaration procedure
suffices to ensure compliance with the essential
requirements. Licensing is not justified when a
mere declaration procedure would suffice to attain
the relevant objective.

As regards the provision of packet- or circuit-
switched data services, Directive 90/388/EEC
allowed the Member States under Article 90 (2) of

" the Treaty to adopt specific sets of public service

specifications in the form of trade regulations with
a view to preserving the relevant public service
requirements. The Commission has in the course

being challenged by

(1n

(12)

(13)

of 1994 assessed the effects of the measures
adopted under this provision. The results of this
review were made public in its Communication on
the status and the implementation of Directive
90/388/EEC. On the basis of that review, which
also took account of the experience in most

Member States where the relevant public service

objectives were achieved without the implementa-
tion of such schemes, there is no justification to
continue this specific regime and the current
schemes should be abolished accordingly. However,
Member States may replace these schemes by a
declaration or a general authorization procedure. -

Newly authorized voice telephony providers will be
able to compete effectively with the current tele-
communications organizations only if they are
granted adequate numbers to allocate to their
customers. Moreover, where numbers are allocated
by the current telecommunications organizations,
the latter will be induced to reserve the best
numbers for themselves and to give their competi-
tors insufficient numbers or numbers which are
commercially less attractive, for example, because
of their length. By maintaining such power in the
hands of their telecommunications organizations
Member States would therefore induce the former
to abuse their power on the market for voice tele-
phony and infringe Article 90 of the Treaty, in
conjunction with Article 86 of the Treaty.

Consequently, the establishment and administra-
tion of the national numbering plan should be
entrusted to 2 body independent from the telecom-
munications organization, and a procedure for the
allocation of numbers should, where required, be
drafted, which is based on objective critenia, is
transparent and without discriminatory effects.
Where a subscriber changes service providers, tele-
communications organizations should communi-
cate, in the way and to the extent required by
Article 86 of the Treaty, the information on his
new number for a sufficient period of time to
parties secking to contact him under his old
number. Subscribers changing service providers
should also have the possibility of keeping their
numbers in return for a reasonable contribution to
the cost of transferring the numbers.

As Member Statzs are obliged by this Directive to
withdraw special and exclusive rights for the provi-
sion and ope:zion of fixed public telecommunica-
tions networas, the obligation set out in Directive
90/388/EEC to take the necessary measures to
ensure objective, non-discriminatory and published
access conditions should be adapted accordingly.

Subject to reasonable compensation, the right of
new providers of voice telephony to interconnect
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their service far call completion purposes with the
existing public telecommunications network at the
necessary interconnection points, including access
to customer databases necessary for the provision of
directory information, is of crucial importance in
the initial period after the abolition of the special
and exclusive rights regarding voice telephonv and
telecommunications infrastructure provisios/ Inter-
connection should in principle be a matter for
negotiation between the parties, subject to the
application of the competition rules addressed to
undertakings. Given the imbalance in negotiating
power of new entrants compared with the telecom-
munications organizations whose monopoly posi-
tion results from their special and exclusive rights,
it is likely that, as long as 2 harmonized regulatory
framework has not been established by the Euro-
pean Parliament and the Council, interconnection
would be delayed by disputes as to terms and
conditions to be applied. Such delays would jeopar-
dize the market entry of new entrants and hence
prevent the abolition of special and exclusive rights
to become effective. The failure by Member States
to adopt the necessary safeguards to prevent such a
situation would lead to a continuation de facto of
the current special and exclusive rights, which as
set out above are considered to be incompatible
with Article 90 (1) of the Treaty, in conjunction
with Articles 59 and 86 of the Treaty.

In order to allow for effective market entry and to
prevent the de facto continuation of special and
exclusive rights contrary to Article 90 (1) of the
Treaty, in' conjunction with Articles 59 and 86 of
the Treaty, Member States should ensure that,
during the time period necessary for such entry by
competitors, telecommunications organizations
publish standard terms and conditions for intercon-
nection to the voice telephony networks which
they offer to the public, including interconnect
price lists and access points, no later than six
months before the actual date of liberalization of
voice telephony and telecommunications transmis-
sion capacity. Such standard offers should be non-
discriminatory and sufficiently unbundled to allow
the new entrants to purchase only those elements
of the interconnection offer they actually need.
Purthermore, they may not - discriminate on the
basis of the origin of the calls and/or the networks.

Moreover in order to allow the monitoring of inter-
connection obligations under competition law, the
cost accounting system implemented with regard to
the provision of voice telephony and public tele-
communications networks should, during the time

(L))

(1)

(17

period necessary to allow for effective market entry,
clearly identify the cost elements relevant for
pricing interconnection offerings and, in particular
for each element of the interconnection offered,
identify the basis for that cost element, in order to
ensure in particular that this pricing includes only
elements which are relevant, namely the initial
connection charge, conveyance charges, the share
of the costs incurred in providing equal access and
number-portability and of ensuring essential re-
quirements and, where applicable, supplementary
charges aimed to share the net cost of universal
service, and provisionally, imbalances in voice tele-
phony tariffs. Such cost accounting should also
make it possible to identify when 2 telecommuni-
cations organization charges its major users less
than providers of voice telephony networks.

The absence of a quick, cheap and effective proce-
dure to solve interconnection disputes, and one
which would prevent the telecommunications orga-
nizations causing delays or using their financial
resources to increase the cost of available remedies
under applicable national law or Community law,
would make it possible for the telecommunications
organizations to maintain their dominant position.
Member- States should therefore establish a specific
recourse procedure for interconnection disputes.

'

The obligation to publish standard charges and
interconnection conditions is without prejudice to

-the requirement on undertakings in a dominant
position, under Article 86 of the Treaty, to nego-

tiate special-or tailor-made agreements for a parti-
cular combination or use of unbundled public
switched telephony network components and/or
the granting of discounts for particular service
providers or large users where these are justified
and non-discriminatory. Any interconnection
discounts should be justified on an objective basis
and be transparent.

The requirement to publish standard interconnec-
tion conditions is also without prejudice to the
obligation of dominant undertakings under Article
86 of the Treaty to allow interconnected operators
on whose network a call originates to remain
responsible for setting the tariff for the customer
between the calling and the called party and for
routing its clients’ traffic up to the interconnection
point of its choice.

A number of Member States are currendy still
maintaining exclusive rights with regard to the
establishment and provision of telephone directory
and enquiry services. These exclusive rights are
generally granted either to organizations which are
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already enjoying a dominant position in providing
voice telephony, or to one of their subsidiaries. In
such a situation, these rights have the effect of
extending the dominant position enjoyed by those
organizations and therefore strengthening that
position, which, according to the case-law of the
Court of Justice of the European Communities,
constitutes an abuse of a dominint position
contrary to Article 86. The exclusive rights granted
in the area of telephone directory services are
consequently incompatble with Article 90 (1) of
the Treaty, in conjunction with Article 86. These
exclusive rights consequently have to be abolished.

Directory - information constitutes an essential
access tool for telephony- services. In order to
ensure the availability of directory information to
subscribers to all voice telephony services, Member
States may include obligations for the provision of
ditectory information to the general public within
individual licences and general authorizations.

Such an obligation should not, however, restrict the
provision of such information by new technological
means, nor the provision of specialized and/or re-
gional and local directories contrary to Article 90
(1) of the Treaty, in conjunction with point (b) of
the second paragraph of Article 86 of the Treaty.

In the case where universal service can be provided
only at a loss or provided under costs falling
outside normal commercial standards, different
financing schemes can be envisaged to ensure
universal service. The emergence of effectve
competition by the dates established for full libera-
lization would, however, be seriously delayed if
Member States were to implement a financing
scheme allocating too heavy a share of any burden
to new entrants or were to determine the size of the
burden beyond what is necessary to finance the
universal service.

Financing schemes disproporctionately burdening
new entrants and accordingly preventing the domi-
nant position of the telecommunications organiza-
tions being challenged by competition once the
liberalization of voice telephony takes place, thus
making it possible for the telecommunications
organizations to entrench their dominant position,
would be in breach of Article 90 of the Treaty, in
conjunction with Article 86 of the Treaty.
Whichever financing scheme they decide to imple-
ment, Member States should ensure 'that only
providers of public telecommunications networks
contribute to the provision and/or financing of
universal service obligations harmonized in the
framework of ONP and that the method of alloca-

(20)

(21

tion amongst them is based on objective and non-
discriminatory criteria and is in accordance with
the principle of proportionality. This principle does
not prevent Member States from exempting new
entrants which have not yet achieved any signifi-
cant market presence.

Moreover, the funding mechanisms adopted should
seck only to ensure that market participants contr-
bute to the financing of universal service, and not
to other activities not directly linked to the provi-
sion of the universal service.

As regards the cost structure of voice telephony, a
distinction must be made between the initial
connection, the monthly rental, local calls, regional
calls and long distance calls. The tariff structure of
voice telephony provided by the telecommunica-
tions_organizations in certain Member States is
currendy still out of line with cost. Certain catego-
ries of calls are provided at a loss and are cross-
subsidized out of the profits from other categories.
Artificially low prices, however, impede competi-
tion since potential competitors have no incentive
to enter into the relevant segment of the voice tele-
phony market and are contrary to Article 86 of the
Treaty, as long as they are not justified under
Article 90 (2) of the Treaty as regards specific iden-
tified ‘end-users or groups of end-users. Member
States should phase out as rapidly as possible all
unjustified restrictions on tariff rebalancing by the
telecommunications organizations and in particular
those preventing the adaptation of rates which are
not in line with costs and increase the burden of

-universal service provision. Where this is justified,

the proportion of net costs insufficiently covered by
the tariff structure may be reapportioned among all
parties concerned in a non-discriminatory and
transparent manner.

As re-balancing could make certain telephone
service less affordable in the short term for certain
groups of users, Member States may adopt special
provisions to soften the impact of re-balancing. In
this way, the affordability of the telephone service
during the transitional period would be guaranteed
while telecommunications operators would still be
able to continue their re-balancing process. This is
in line with the statement of the Commission
concerning the Council resolution on universal
service (), which states that there should be rea-
sonable and affordable prices throughout the terri-
tory for initial connection, subscription, periodic
rental, access and the use of the service.

() ©J No C 48, 16. 2. 1994, p. 8.
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-cations networks.

Where Member States entrust the application of the
financing scheme of universal service obligations to
their telecommunications organization with the
right to recoup a share of it from competitors, the
former will be induced to charge a higher amount
than justified, if Member States would not ensure
that the amount charged to finance universal
service is made separate and explicit with respect to
interconnection (connection and conveyance)
charges. In addition, the mechanism should be
closely monitored and efficient procedures for
timely appeal to an independent body to settle
disputes as to the -amount to be paid must be
provided, without prejudice to other available reme-
dies under national law or Community law.

The Commission should review the situation in
Member States five years after the introduction of
{ull competition, to ascertain whether this finan-
cing scheme does not lead to situations which are
incompatible with Community law.

Providers of public telecommunications networks
require access to pathways across public and private
property to place facilities needed to reach the end
users. The telecommunications organizations in
many Member States enjoy legal privileges to
install their network on public and private land,
without charge or at charges set simply to recover
incurred costs.. If Member States do not grant
similar possibilities to new licensed operators to
enable them to roll out their network, this would
delay them and in certain areas be tantamount to
maintaining exclusive rights in favour of the tele-
communications organization.

Moreover Article 90 of the Treaty, in conjunction
with Article 59 of the Treaty, requires that Member
States should not discriminate against new entrants,
who generally will originate from other Member
States, in comparison with their national telecom-
munications organizations and other national
undertakings, which have been granted rghts of
way facilitating the roll out of their telecommuni-

Where essential requirements, in particular with
regard to the protection of the environment or with
regard to town and country planning objectives,
would oppose the granting of similar rights of way
to new entrants which do not already have their
own infrastructure, Member States should at least
ensure that the latter have, where it is technically

(24)

(29)

feasible, access, on reasonable terms, to the existing
ducts or poles, established under rights of way by
the telecommunications organization, where these
facilities are necessary to roll out their network. In
the absence of such requirements the telecommu-
nications organizations would be induced to limit
access by their competitors to these essential facili-
ties and thus abuse their dominant position. A
failure to, adopt such requirements would therefore
be contrary to Article 90 (1) of the Treaty, in
conjunction with Article 86 of the Treaty.

In addition, pursuant to Article 86, all public tele-
communications network operators having essential
resources for which competitors do not have
economic alternatives are to provide open and
non-discriminatory access to those resources.

The abolition of special and exclusive rights in the
telecommunications markets will allow underta-
kings enjoying special and exclusive rights in
sectors other than telecommunications to enter the
telecommunications markets. In order to allow for
monitoring under the applicable rules of the Treaty
of possible anti-competitive  cross-subsidies
between, on the one hand, areas for which provi-
ders of telecommunications services or telecommu-
nications infrastructures enjoy special or exclusive
rights and, on the other, their business as telecom-
munications providers, Member States should take
the appropriate measures to achieve transparency as
regards the use of resources from such protected
activities to enter in the liberalized telecommunica-
tions market. Member States should at least require
such undertakings once they achieve a significant
turnover in the relevant telecommunications
service and/or infrastructure provision market, to
keep separate financial records,
between snter alia, costs and revenues associated
with the provision of services under their special
and exclusive rights and those provided under
competitive conditions. For the time being, a
turnover of more than ECU 50 million could be
considered as a significant turnover.

Most Member States also currently maintain exclu-
sive rights for the provision of telecommunications
infrastructure for the supply of telecommunications
services other than voice telephony.

Under Directive 52/44/EEC, Member States must
ensure that the telecommunications organizations
make available certain types of leased lines to all
providers of telecommunications servies. However,

distinguishing
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the Directive provides only for such offer of a
harmonized set of leased lines up to a certain band-
width. Companies needing a2 higher bandwidth to
provide services based on new high-speed techno-
logies such as SDH (synchronous digital hierarchy)
have complained that the telecommunications
organizations concerned are unable to meet their
demand whilst it could be met by.the optic fibre
networks of other potential providers of telecom-
munications infrastructure, in the absence of the
current exclusive rights. Consequently, the mainte-
nance of these rights delays the emergence of new

‘advanced telecommunications services and there-

fore restricts technical progress at the expense of
the users contrary to Article 90 (1) of the Treaty, in
conjunction with point (b) of the second paragraph
of Article 86 of the Treaty.

-

Given that the lifting of such rights will concem
mainly services which are not yet provided and
does not concemn voice telephony, which is still the
main source of revenue of those organizations, it
will not destabilize the financial situation of the
telecommunications orgariization. There is conse-
quently no justification to maintain exclusive rights

.on the establishment and use of network infrastruc-

ture for services other than voice telephony. In
particular, Member States should ensure that all
restrictions on the provision of telecommunications
services other than voice telephony over networks
established by the provider of the telecommunica-
tions service, the use of infrastructures provided by
thicd parties and the sharing of networks, other
facilities and sites are lifted as from 1 July 1996.

In order fo take account of the specific situation in
Member States with less-developed networks and in
Member States with very small networks, the
Commission will grant, upon request, additional
trensitional periods. :

Whilst Directive 95/51/EC lifted all restrictions
with regard to the provision of liberalized telecom-
munications services over cable television networks,
some Member States still maintain restrictions on
the use of public telecommunications networks for
the provision of cable television capacity. The
Commission should assess the situation with regard
to such restrictions in the light of the objectives of
that Directive once the telecommunications
markets approach full liberalization.

The abolition of all special and exclusive rights
which restrict the provision of telecommunications
services and underlying networks by undertakings

(23

(39

esuablished in the Community is without regard to
the destination or the origin of the communica-
tions concemed. ‘

However, Directive 90/388/EEC does not prevent
mesures regarding undertakings, which are not
established in the Community, being adopted in
a2ccordance with Community law and existing
international obligations so as to ensure that
nationals of Member States are afforded comparable
and effective treatment in third countries. Commu-
nity undertakings should benefit from effective and
comparable access to third country markets and
enjoy a similar treatrnent in a third country as is
offered by.the Community framework to underta-
kings owned, or effectively controlled, by nationals
of the third country concerned. World Trade Orga-
nization telecommunications negotiations should
result in a balanced and multilateral agreement,
ensuring effective and comparable access for
Community operators in third countries.

The process of implementing full competition in
telecommunications markets raises important issues
in the social and employment fields. These are
referred to in the Commission’s communication on
the consultation on the Green Paper on the libera-
lization of telecommunications infrastructure and
cable television networks of 3 May 1995.

Always remaining in line with a2 horizontal policy
approach, efforts should now be undertaken to
support the transition process to a fully liberalized
telecommunications environment; responsibility for
such measures rests mainly at Member State level,
although Community structures, such as the Euro-
pean Social Fund, may also play a part. In line with
existing initiatives, the Community should play a
role in facilitating the adaptation and retraining of
those whose traditional activities are likely to disap-
pear during the process of industrial restructuring.

The establishment of procedures at national level
concerning licensing, interconnection, universal
service, numbering and rights of way is without
prejudice to the harmonization of the latter by
appropriate European Parliament and Council
legislative instruments, in particular in the frame-
work of oper network provision (ONP). The
Commission should take whatever measures it
considers appropriate to ensure the consistency of
these instruments and Directive 90/388/EEC,
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HAS ADOPTED THIS DIRECTIVE:

Article 1

Directive 90/388/EEC is amended as follows:

1. Article 1 is amended as follows:

(a) Paragraph 1 is amended as follows:
(i) The fourth indent is replaced by the following:

“— “public  telecommunications  network”
means a telecommunications network used
inter alia for the provision of public tele-
communications services;

— “public telecommunications service” means
a telecommunications service available to
the public,’.

(ii) The 15th indent is replaced by the following:

,‘— “essential requirements” means the non-
economic reasons in the general interest
which may cause a Member State to
impose conditions on the establishment
and/or operation of telecommunications
networks or the provision of telecommuni-
cations services. These reasons are security
of network operations, maintenance of
network integrity, and, in justified cases,
interoperability of services, data protection,
the protection of the environment and
town and country planning objectives as
well as the effective use of the frequency
spectrum and the avoidance of harmful
interference between radio based telecom-
munications systems and other, space-
based or terrestrial, technical systems.

Data protection may include protection of
personal data, the confidentiality of infor-
mation transmitted or stored as well as the
protection of privacy.’

(iii) The following indents are added:

‘— “telecommunications network” means the
transmission equipment and, where appli-
cable, switching equipment and other
resources which permit the conveyance of
signals betweeen defined termination
points by wire, by radio, by optical or by
other electromagnetic means;

— “interconnection” means the physical and
logical linking of the telecommunications
facilities of organizations providing tele-
communications networks and/or telecom-
munications services, in order to allow the

users of one organization to communicate
with the users of the same or another orga-
nization or to access services provided by
third organizations.’

(b) Paragraph 2 is deleted.

. Article 2 is replaced by the following:

‘Article 2

1.  Member States shall withdraw all those measures
which: grant:

() exclusive rights for the provision of telecommuni-
cations services, including the establishment and
the provision of telecommunications neétworks
required for the provision of such services; or

(b) special rights which limit to two or more the
number of undertakings authorized to provide such
telecommunications services or to establish or
provide such networks, otherwise than according to
objective, proportional: and non-discriminatory
criteria; or

(c) special rights which designate, otherwise than
according to objective, -proportional and non-dis-
criminatory several competing undertakings to
provide such telecommunications services or to
establish or provide such networks.

2. Member States shall take the measures necessary
to ensure that any undertaking is entitled to provide
the telecommunications services referred to in para-
graph 1 or to establish or provide the networks referred

to in paragraph 1.

Without prejudice to Article 3c and the third para-
graph of Article 4, Member States may maintain
special and exclusive rights until 1 January 1998 for
voice telephony and for the establishment and provi-
sion of public telecommunications networks.

Member States shall, however, ensure that all remai-
ning restrictions on the provision of telecommunica-
tions services other than voice telephony over networks
established by the provider of the telecommunications
services, over infrastructures provided by third parties
and by means of sharing of networks, other facilities
and sites are lifted and the relevant measures notified
to the Commission no later than 1 July 1996.

As regards the dates set out in the second and third
subparagraphs of this paragraph, in Article 3 and in
Article 4a (2), Member States with less developed
networks shall be granted upon request an additional
implementation period of up to five years and Member
States with very small networks shall be granted upon
request an additional implementation period of up to
two years, provided it is needed to achieve the neces-
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sary structural adjustments. Such a request must
include a detailed description of the planned adjust-
ments and @ precise assessment of the timetable eavi-
saged for their implementation. The information
provided shall be made available to any interested
party on demand having regard to the legitimate inte-
rest of undertakings in the protection of their business

secrets.
, ’

3, Member States which make the supply of tele-
communications services or the establishment or
provision of telecommunications networks subject to a
licensing, general authorization or declaration proce-
dure aimed at compliance with the essential require-
ments shall ensure that the relevant conditions are
objective, non-discriminatory, proportionate and trans-
parent, that reasons are given for any refusal, and that
there is a procedure for appealing against any refusal.

The provision of telecommunications services other
than voice telephony, the establishment and provision
of public telecommunications networks and other tele-
communications networks involving the use of radio
frequencies, may be subjected only to a general
authorization or a declaration procedure.

4. Member States shall communicate to the
Commission the criteria on which licences, general
authorizations and declaration procedures are based
together with the conditions attached thereto.

Member States shall continue to inform the Commis-
sion of any plans to introduce new licensing, general
authorization and declaration procedures or to change
existing procedures.’

. Article 3 is replaced by the following:

‘Article 3

As regards voice telephony and the provision of public
telecommunications networks, Member States shall, no
later than 1 January 1997, notify to the Commission,
before implementation, any licensing or declaration
procedure which is aimed at compliance with:

—- essential requirements, or

— trade regulations relating to conditions of perma-
nence, availability and quality of the service, or

— financial obligations with regard to universal
service, according to the principles set out in
Article 4c.

Conditions relating to ‘availability can include require-
ments to ensure access to customer databases necessary
for the provision of universal directory information.

The whole of these conditions shall form a set of
public-service specifications and shall be objective,
non-discriminatory, proportionate and transparent.

Member States may limit the number of licences to' be
issued only where related to the lack of availability
spectrum and justified under the principle of propor-
tionality.

Member States shall ensure, no later than 1 July 1997,
that such licensing or declaration procedures for the
provision of voice telephony and of public telecommu-
nications networks are published. Before they are
implemented, the Commission shall verify the com-
patibility of these drafts with the Treaty.

As regards packet- or circuit-switched data services,
Member States shall abolish the adopted set of public-
service specifications. They may replace these by the
declaration procedures or general authorizations

"referred to in Article 2.

. In Article 3b, the following paragraph is added:

‘Member States shall ensure, before 1 July 1997, that
adequate numbers are available for all telecommunica-
tions services. They shall ensure that numbers are allo-
cated in 3n objective, non-discriminatory, propor-
tionate and transparent manner, in particular on the
basis of individual application procedures.’

v

- In Article 4, the first paragraph is replaced by the

following:

‘As long as Member States maintain special or exclu-
sive rights for the provision and operation of fixed
public telecommunications networks they shall take
the necessary measures to make the conditions gover-
ning access to the networks objective and non-dis-
criminatory and shall publish them.'

. The following Articles 4a to 4d are inserted:

‘Article 4a

1. Without prejudice to future harmonization of the
national interconnection regimes by the European
Parliament and the Council in the framework of ONP,
Member States shall ensure that the telecommunica-
tions organizations provide interconnection to their
voice telephony service and their public switched tele-
communications network to other undertakings autho-
rized to provide such services or networks, on non-dis-
criminatory, proportional and transparent terms, which
are based on objective criteria.
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2.  Member States shall ensure in particular that the .

telecommunications 'organizations publish, no later
than 1 July 1997, the terms and conditions for inter-
connection to the basic functional components of their
voice telephony service and their public switched tele-
communications networks, including the interconnec-
tion points and the interfaces offered according to

market needs. '
~/

3.  Furthermore, Member States shall not prevent
that organizations providing telecommunications
networks and/or services who so request can negotiate
interconnection agreements with telecommunications
organizations for access to the public switched stele-
communications network regarding special network
access and/or conditions meeting their specific needs.

If commercial negotiations do not lead to an agree-
ment within a reasonable time period, Member States
shall upon request from ecither party and within a
reasonable time period, adopt a reasoned decision
which establishes the necessary operational and finan-
cial conditions and requirements for such interconnec-
tion without prejudice to other remedies available
under the applicable national law or under Commu-

nity law.

4.  Member States shall ensure that the cost accoun-
ting system implemented by telecommunications or-
ganizations with regard to the provision of voice tele-
phony and public telecommunications networks iden-
tifies the cost elements relevant for pricing intercon-
nection offerings.

5. The measures provided for in paragraphs 1 to 4
shall apply for a period of five years from the date of
the effective abolition of special and exclusive rights
for the provision of voice telephony granted to the
telecommunications organization. The Commission
shall, however, review this Article if the European
Parliament and the Council adopt a directive harmon-
izing interconnection conditions before thie end of this

period.
Article 4b

Member States shall ensure that all exclusive rights
with regard to the establishment and provision of
directory services, including both the publication of
directories and directory enquiry services, on their
territory are lifted.

Article 4c

“

Without prejudice to the harmonization by the Euro-
pean Parliament and the Council in the framework of
. ONP, any national scheme which is necessary to share
the net cost of the provision of universal service obliga-

tions entrusted to the telecommunications organiza-
tions, with other organizations whether it consists of a
system of supplementary charges or 2 universal service
fund, shall: '

(s) apply only to undertakings providing public tele-
communications networks;

(b} allocate the respective burden to each undertaking
according to objective and non-discriminatory
criteria and in accordance with the principle of
proportionality.

Member States shall communicate any such scheme to
the Commission so that it can verify the scheme's
compatibility with the Treaty.

Member States shall allow their telecommunications
organizations to re-balance tariffs taking account of
specific market conditions and of the need to ensure
the affordability of a universal service, and, in parti-
cular, Member States shall allow. them to adapt current
rates which are not in line with costs and which
increase the burden of universal service provision, in
order to achieve tariffs based on real costs. Where such
rebalancing cannot be completed before 1 January
1998 the Member States concerned shall report to the
Commission on the future phasing out of the remai-
ning tariff imbalances. This shall include a detailed
timetable for implementation.

In any case,"within three months after the European

" Parliament and the Council adopt a Directive harmo-

nizing interconnection conditions, the Commission
will assess whether further initiatives are necessary to
ensure the consistency of both Directives and take the
appropriate measures.

In addition, the Commission shall, no later than 1
January 2003, review the situation in the Member
States and assess in particular whether the financing
schemes in place do not limit access to the relevant
markets. In this case, the Commission will examine
whether there are other methods and make any appro-
priate proposals.

Article 4d

Member States shall not discriminate between pro-
viders of public telecommunications networks with
regards to the granting of rights of way for the pro-
vision of such networks.

Where the granting of additional rights of way to
undertakings wishing to provide public telecommuni-
cations networks is not possible due to applicable
essential requirements, Member States shall ensure
access to existing facilities established under rights of
way which may not be duplicated, at reasonable terms.’
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7. In the first paragraph of Article 7, the words ‘numbers,
as well as the' are inserted before the word ‘surveil-

lance’.
8. Article 8 is replaced by the following:

‘Article 8

Member States shall, in the authorization, schemes for
the provision of voice telephony and public telecom-
munications networks, at least ensure that where such
authorization is granted to undertakings to which they
also grant special or exclusive rights in areas other
than telecommunications, such undertakings keep
separate financial accounts as concerns activitics as
providers of voice telephony and/or networks and
other activities, as soon as they achieve a turnover of
more than ECU 50 million in the relevant telecommu-

nications market.’
9. Article 9 is ‘replaced by the following:

‘Article 9

By | January 1998, the Commission will carry out an
overall assessment of the situation with regard to
remaining restrictions on the use of public telecom-
munications networks for the provision of cable televi-

sion capacity.

Article 2

Member States shall supply to the Commission, not later
than nine meonths after this Directive has entered into
force, such information as will allow the Commission to
confirm that points 1 to 8 of Article 1 are complied with.

This Directive is without prejudice to existing obligations
of the Member States to communicate, no later than 31
December 1990, 8 August 1995 and 15 November 1996
respectively, measures taken to comply with Directives
90/388/EEC, 94/46/EC and 96/2/EC.

Article 3

This Directive shall enter into force on the 20th day
following its publication in the Official Journal of the
European Communsties.

Article 4

This Directive is addressed to the Member States.

Done at Brussels, 13 March 1996.

For the Commission
Karel VAN MIERT

Member of the Commission
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(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION
of 4 October 1995

concerning the conditions imposed on the second operator of GSM
radiotelephony services in Italy

(Only the Italian text is authentic)

(95/489/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular Article 30 (3) thereof,

Having given the Italian authorities, by letter of 3 January
1995, and Telecom Italia SpA, by letter of 30 January
1995, notice to submit their comments on the Commis-
sion’s objections to the intitial payment imposed on
Omnitel Pronto ltalia,

Whereas :

THE FACTS

The national measure in question

(1) ~ The Italian Government has imposed an initial
payment for the grant of a second concession for
the establishment and operation on Italian territory
of a network for the provision of a public mobile
radiotelephony service using the pan-European
digital systern, GSM (global system for mobile
communications). This requirement was laid down
in the specifications and does not apply to the
public operator, Telecom Italia.

The undertaking and services concerned

(2)  Telecom Italia SpA is controlled by the Societa
Torinese Esercizi Telefoni (STET), which owns
55 % of its capital. STET is in its turn controlled
by the Istituto per la Ricostruzione Industriale (IRT)

©)

and thus by the Italian Government. Telecom Italia
thus constitutes a ‘public undertaking’ within the
meaning of Article 50 (1).

In terms of its turnover, Lit 26700 billion,
Telecom Italia is the sixth largest telecommunica-
tions operator in the world. It has a workforce of
101 000 employees and over 25 million subscribers.

When Telécom Italia was set up in August 1994, it
took over the exclusive rights to eperate the public
telecommunications network and the voice tele-
phony service granted to Societd Italiana per I'Eser-
cizio Telefonico (SIP) in 1984 for a period of 20
years.

Cellular digital mobile telephony complying with
the GSM standard has been developed recently ‘»
Europe and enables subscribers both to send and to
receive calls anywhere in the Community, as well
as in some other European countries. This system,
which used digital technology, a compact tele-
phone and a subscriber identity module card, has
greater potential than traditional analogue radiote-
lephony systems. Digital technology provides
higher quality, high-speed data transmission and
encryption enhancing the confidentiality of
communications, and is more economical in its use
of frequencies than analogue systems. Furthermore,
the GSM system is based on common Community
standards regarding common frequency bands
approved at Community level and, unlike analogue
systems which are often incompatible from one
Member State to another, has the makings of one
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“

of the pan-European services, whose promotion is
one of the main objectives of the Comrunity’s
policy on telecommunications ('). Lastly, the emer-
ging market for GSM services is particularly
dynamic : according to some studies, the number of
users in western Europe couid grow from a little
over 1 million in 1993 to 1S to 20 million in the

year 2000 (3.

The Council has adepred a directive reserving the
890 to 915 and 935 to 960 MHz frequency bands
for the introduction of a common system of digital
:5M nmadiotelephony ). These common frequency
bands allow several competing operators to coexist.
The GSM service began operating commercially in
the Community in late 1992 : since which time the
great majority of the Member States (Belgium,
Spain, ltaly, the Netherlands, Finland, Denmark,
Germany, France, Greece, Portugal and the United
Kingdom) have each granted licences to two opera-
tors, while the other Member States (Austria and
Ireland) have announced that they will follow the
same path or have already initiated the necessary
procedures to that effect. Sweden has granted three
GSM licences. Germany, France, the Netherlands
and the United Kingdom have authorized or
decided to authorize a third operator to offer
cellular digital radiotelephony services, on a higher
frequency band, on the basis of the DCS 1800
specifications.

The Europcan Conference of Postal and Telecom-
munications Administrations (CEPT), the forum for
the national regulatory authorities of 36 countries
(including Italy), has recommended that competi-
tion between operators of GSM services be actively
encouraged and the regulatory barriers which are
restricting such competition be abolished {¥).

Background

By lettec of 29 July 1993, the Commission
requested the Italian Government either to termi-
nate the monopoly enjoyed by Telecom Italia (at

{") Council recommendation 87/371/EEC of 25 June 1987 (O]

No L 196, 17. 7. 1987, p. 81).

(® 'Scenario Mobile Communications up to 2010 — study on

forecast developments and future trends in technical develop-
ment and commercial provision up to the year 2010, Eutelis
Consult, October 1993,

() Council Directive 87/372/EEC of 25 June 1987 on the fre-

quency bands to be reserved for the coordinated introduction
of public pan-European cellular digital land-based mobite
communications in the Community O] No L 196, 17. 7.
1987, p. 85).

(9 ‘Review of the Requirements for the Future Harmonization

of Regulatory Policy Regarding Mobile Communications Ser-
vices. CEPT/ECTRA (92) 57, p. 17

that time, SIP) in GSM radiotelephony or to present
arguments meeting the Commission’s objections to
that monopoly. In response, the Italian Govern-
ment decided to put out to tender a second conces-
sion for 15 years for the operation of a GSM
network. A notice to that effect was published in
the Gazetta Ufficiale della Repubblica Italiana,
No 294 of 16 December 1993. No provision was
made for an initial payment

On 29 January 1994, the Italian Government sent
the specifications to the businesses which had
responded. They state that tenders must indicate
‘the lump sum, in billions of lire, which the
tenderer will pay when the concession is granted’
(Article 49.1, page 44). The specifications also indi-
cate that that amount will constitute one of the
selection criteria (p. 51), without mentioning the
weighting to be attached to it. The deadline for
submitting tenders was 1 March 1994 (Article 3.9,

page 19).

The specifications were sent to the Commission
only on 2 March 1994, after the expiry of the dead-
line. By letter of 1 April 1994, the Commission
expressed its regret that the specifications for selec-
ting a second operator imposed on the firm to be
selected conditions less favourable than those
enjoyed by SIP, in particular the requirement of an
initial payment (the bid) and a minimum annual
charge to be paid by the operator for the first five
years irrespective of turnover, while for SIP this
charge is only 3,5 % on the amount of its actual
income. .

The Commission then suggested to the Italian
Government that these two requirements should be
deleted and the bids of the two remaining consortia
be considered solely in the light of the other
criteria mentioned in the specifications — that is
to say, qualitative criteria.

On 18 April 1994, the Italian Government offici-
ally announced the consortium selected, Omunitel
Pronto Italia, together with the weighting used in
making the selection. The tenderers did not know
the weighting. The consortium selected obtained
the better score on every one of the selection
criteria.

In its letter of 11 May 1994, the Commission
replied that it continued to have reservations
concerning the initial payment. Since Omnitel had
been successful on all the other selection criteria,
the Commission requested that the intitial
payment be reconsidered but without calling in
question or delaying the start of the operator’s
service.
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Since there was no reply to this letter, the Commis-
sion sent a reminder on 27 July 1994 pointing out
that it could not terminate the infringement proce-
dure before the licence had been formally granted
and again inquired what the Italian Government’s
current intentions were concerning the initial
payment. Given the lesser impact of the minimum
annual charge imposed solely on the second
operator as compared to the initial payment, the
Commission decided to concentrate solely on this
latter aspect, without, however, accepting the
former.

By letter of 8 August 1994, the Italian authorities
replied to this last point to the effect that the
tenderers, and therefore the consortium selected,
were well aware of that obligation since it was
expressly included in the specifications, adding that
in the course of meectings between officials of the
Ministry of Posts and Telecommunications and
senior management of Omnitel Pronto Italia, the
problem appeared. to have been resoived. On 31
October 1994, the Commission replied that the
acceptance by the applicant second operator of the
conditions for obtaining the licence had no effect
on whether these conditions were discriminatory or
not, and it continued to press its request for the
views of the Italian Government.

On 3 January 1995, the Commission gave formal
notice to the Italian Government either to annul
the second operator’s obligation to make an initial
payment or to submit its comments on the
Commission's arguments. The Italian authorities
teplied on 28 February, 17 May and 10 August
1995.

THE COMMISSION'S ASSESSMENT

Article 90 (1)

Article 90 (1) of the Treaty provides that, in the
case of public undertakings to which Member
States grant special or exclusive rights, Member
States must neither enact nor maintain in force any
measure contrary to the rules contained in the
Treaty, in particular those relating to competition.

Telecom Italia is a public undertaking which has
been granted exclusive rights to operate the fixed
telecommunications network and offer voice tele-
phony (within the meaning of Article 1 of
Commission Directive 90/388/EEC (') and mobile
analogue radio telephony services. On 22

(") Commission Directive of 28 June 1990 on competition in the

markets for telecommunications services (O] No L 192, 24. 7.
1990, p. 10).

9]

®

)

(10)

December 1994, the Italian Government also
granted it the right to operate a GSM radiotele-
phony network, which qualifies as a special right,
since the operator had been designated otherwise
than according to objective and non-discriminatory
criteria.

In accordance with the case-law of the Court of
Justice (%), the compatibility of this monopoly with
the Treaty must be assessed in the light of Article
90 and the provisions to which it refers — in this
instance, Article 86.

Article 86
The relevant market

The relevant market is the market for cellular
digital mobile radiotelephony services. This should
be distinguished from the market in voice tele-
phony and that (or those) in other mobile tele-
phone communications services.

The Commission has defined the market in voice
telephony in Directive 90/388/EEC. The Directive
draws a distinction between ‘services whose provi-
sion consists wholly or partly in the transmission
and routing of signals on the public telecommuni-
cations network’ and mobile radio telephony
services, which are excluded from its scope.

Voice telephony within the meaning of that Direc-
tive is the principal service provided on the fixed
public network, meaning between given network
termination points. These termination points are

- defined as ‘all physical connections and their tech-

nical access specifications’. In mobile communica-
tions, on the other hand, the termination point is
located at the radio interface between the base
station of the mobile network and the mobile
station, which means that there is no physical
termination point. The definition of voice tele-
phony services in Article 1 of the Directive there-
fore does not apply to mobile telephony services.

According to the case-law of the Court of Justice,
for a product to be regarded as forming a market
which is sufficiently differentiated from other
markets, it must be possible for it to be singled out
by such special features distinguishing it from
other products that it is only to a limited extent
interchangeable with them and is only exposed to
their competition in a way that is hardly percep-
tible (%).

(") See, for example, the judgment of 19 May 1993 in Case-320/
91, Corbeau, paragraph 12.

() Case 27/76, United Brands v. Commission, [1978] ECR, p.
207, paragraph 22.
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between mobile radiotelephony "and telephony
using the fixed network: users taking out a
subscription for a carphone or portable telephone
do not normally cancel their previous subscription
for a telephone instatled at their home’ or work-
place. Therefore, mobile radiotelephony is indeed a
new, additional service, not a substitute for tradi-
tional telephony.

This distinction is also reflected in a very signifi-
cant price differential : according to a study
conducted by the Organization for Economic
Cooperation and Development (OECD) and based
on 2 basket of services, the cost of mobile tele-
phony to the user is, on average in the OECD area,
four times that of the same services offered on the
fixed network ().

Admittedly, wider dissemination of mobile radio-
telephony might ultimately lead to a single tele-
comrmunications system catering for markets that
are for the time being separate. However, the
conditions on which Article 86 is to apply must be
assessed on the basis of present demand and not of
developments that could take place at some unspe-
cified time in the future.

It having been established, for the above reasons,
that mobile radiotelephony should not be regarded
as forming part of the market voice-telephony
services offered using the fixed network, it remains
0 be seen whether, and to what extent, there might
be grounds for distinguishing between the cellular
mobile radiotelephony services based on the GSM
standard which are the subject of this Decision and
cellular radiotelephony services using analogue
technology.

The GSM system of cellular mobile radio telephony
is more than just a technical refinement of the
carlier analogue technology. In addition to the
advantages offered by GSM in terms of the quality
of voice reproduction and more efficient use of the
available spectrum (thus accommodating substanti-
ally more users on a given frequency allocation),
this service provides new facilities that cater for the
needs of only some users of mobile radiotele-
phony :

(i) based as it is on a Community standard, GSM
can become a pan-European service. Under

(") OECD study, published 24 February 1993,

(t2)

tors, the system permits any user to make calls
from his phone outside the national territory of
the operator with which he has taken out a
subscription ;  this  facility is  available
throughout the territory of the parties to the
GSM  Memorandum of Understanding in
Europe and other parts of the world. Some
users who, for business purposes, use mobile
radiotelephony services only within the
country or within a particular region, are not
interested in this new feature. For others,
however, this may be a reason for deciding to
subscribe ;

(i) in addition to voice transmission, the GSM
service can be used to transmit large quantities
of data; again, this feature meets the specific
needs of only some of the existing or potential
customers for mobile radiotelephony services ;

(iii

N

the digital coding of messages means that a far
greater degree of security can be achieved than
via the analogue system — again an advantage
of interest to only some users (particularly busi-
ness customers);

(iv) digital technology makes it possible to offer a
whole range of advanced telecommunications
services which are not available (or which can
be made so only at considerably higher cost)
via an analogue network;

(v) in the majority of the Member States, the tariffs
applicable to GSM services currently remain
higher than those for analogue mobile tele-
phony.

In view of the above, the simple replacement of
analogue radiotelephony by the GSM system is not
generally envisaged, in the short term. On the
contrary, it is likely that, even if there is a discer-
nible drift of customers from one to the other, the
two systems will continue to exist in parallel for
several years to come, meeting largely different
needs. It has been found that, even in countres
where the GSM system is fully operational, some
operators are continuing to invest in the analogue
network.

On the basis of the abovementioned considerations
and the current circumstances, and taking into
account the possible evolution of the market, GSM
radiotelephony services should therefore probably
be regarded as also constituting a market separate
from the market for analogue mobile telephony.
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(16)

In any eveat, the conclusions of the legal analysis
would not be different, even if analogue mobile
telephony and GSM constituted two segments of
the same market.

In accordance with judgments of the Court of
Justice this market, which currently extends over
the whole of ltaly, is a substantial part of the
common market.

The dominant position

The Court of Justice has held that an undertaking
which has a legal monopoly in the provision of
certain services may occupy a dominant position
within the meaning of Article 86 of the Treaty ().
This applies in the case of Telecom italia and its
subsidiary, Telecom Italia Mobile, created in July
1995, which together are the only undertakings
permitted by law to offer the telecommunications
networks for the public, voice telephony and
analogue radiotelephony in Italy, three markets in
which they therefore enjoy a dominant position.

The abuse of a dominant position

The Court of Justice has ruled that ‘a system of
undistorted competition, as laid down in the
Treaty, can be guaranteed only if equality of op-
portunity is secured as between the various
economic operators’ (%).

Such equality of opportunity is particularly impor-
tant for new entrants to a market in which a domi-
nant operator on a related but separate market is in
the course of establishing itself, like Telecom Italia
and its subsidiary, Telecom Italia Mobile.

Telecom Italia Mobile already enjoys the following
major advantages for acquiring a dominant share of
the market in GSM radiotelephony :

~— a head start: it is already in a position to
market its service while the second operator
will not be ready until the second half of 1995,

— potential customers: Telecom Italia Mobile's
analogue radiotelephony service, TACS, had
more than 2,2 million subscribers (February

() Case 311/84, Centre beige d'études de marché — Telemar-
keting (CBEM) SA v. Compagnie .luxembourgeoxsc de télédif-
fusion SA and Information publicité Benelux SA, [1985] ECR,

. 3261.

®) '(,:uc C-202/88, France v. Commission, (1991] I, p. 1223, para-

graph S5t, p. 1271.

17

1995) and is acquiring 100 000 new subscribers
each month.

However, this service will become less attractive
in future in view of GSM's superior facilities. In
addition, TACS operates in wavebands reserved
to GSM radiotelephony. With time some TACS
subscribers will therefore change to GSM.
Accordingly, Telecom Italia Mobile already has
potential customers for its GSM service,

— an existing distribution network : the network is
known to the public, since Telecom Italia
Mobile can market its GSM service through its
TACS distributors,

— specific information : through its experience
with TACS, it has specific information on the
calling habits of Italian subscribers, by
consumer categorics and region. Moreover,
since it also enjoys a monopoly in the supply of
fixed links for the networks of GSM opera-
tors (%), it will continue to obtain important
information on traffic flows,

— economies of scale for infrastructure : since it is
at present the sole operator of fixed and
analogue mobile telephony, it has available sites
and acrials for establishing its GSM network
which are not available to its competitor.

Telecom Italia would be unable to extend its domi-
nant position on the market in wire telephony or
analogue mobile telephony into the market in
GSM radiotelephony by increasing the costs of its
rival, for example by imposing interconnection
charges which were not justified by the costs
involved, without infringing Article 86 of the EC
Treaty.

Pursuant to Article 90 (1) of the EC Treaty, Italy
must at the same time refrain from enacting
measures which would, by increasing the costs of
access of the sole rival of a public undertaking on a
market newly opened to competition, significantly
distort this competition. Given the additional
financial burden imposed on its only competitor,
Telecom Italia Mobile will indeed have the choice
between two commercial strategies, of which each
would be in breach of Article 90 (1) read in
conjunction with Article 86 of the Treaty.

() Telecom Italia and its subsidiary Telecom Italia Mobile
operate the fixed network and mobile services. On the other
hand, Omnitel Pronto Italia can only establish radio links if it
can show that Telecom Italia cannot provide it with the leased
lines requested within a reasonable time.
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(i) Extension of the dominant position ()
of the public undertaking

The initial payment of Lit 750 billion made by
the second operator on this market will neces-
sarily have to be covered by income. The
second operator will therefore have difficulties
in competing with the first operator through
lower tariffs. The first operator, Telecom Italia
Mobile, which must not depreciate the same
payment and which moreover is aware of the
second operator's cost structure through its
monopoly of the infrastructure (f), could be
encouraged by reducing its tariffs, to extend its
current dominant position on the fixed infras-
tructure market and the analogue mobile tele-
phony market into the market in GSM radio-
telephony. It is 4 quusiion of the extension of a
dominant position thanks to the competitive
advantange provided by the distortion of the
cost structure due to the intitial payment,
rendering the State measure contrary to Article
90, read in conjunction with Article 86.

(ii) Limitation of production, markets or of
technical " development within the
meaning of Article 86 (b)

Moreover, the need to finance Lit 750 billion
will also delay the investments of the new
entrant, which will have to use part of its initial
capital to cover the initial payment, which will
therefore not be available for investment in the
development of its network, quite apart from
the capital needed for establishing its service in

compliance wiht the minimum requirements -

set out in the licence. This will delay the
development of the network and could also
encourage Telecom [Italia Mobile to delay
marketing its GSM service (). The TACS system
is more attractive in that it guarantees Telecom

18)

Italia Mobile a definite income since the
services are operated as a monopoly and more-
over the bulk of the investments have already
been amortized.

The Telecom Italia group, which, as has been
pointed out, is aware of the second operator's
cost structure through its infrastructure mono-
poly, would therefore be encouraged to retain
higher tariffs for its GSM services than it would
otherwise do, in the absence of the State
measure in question. In so doing, it would limit
production, output or technical development at
the expense of the users within the meaning of
Article 86 (b) as regards GSM, which involves a
more advanced technology, so as to benefit the
older analogue service.

In addition, this would delay the move towards
personal communication combining mobile
and fixed networks, which will only be possible
if the tariffs for mobile communications fall
substantially.

As the Court of Justice has held (*), Article 50
(1) precludes Member States from enacting
measures likely to cause an undertaking to
infringe the provisions to which it refers — in
particular, in the case in point, those contained
in Article 86.

In conclusion, on either hypothesis, the State
measure concerned is therefore contrary to Article
90 (1), read in conjunction with Article 86 (b) of the
Treaty.

The responsibility of Member States pursuant to
Articles 86 and 90 (1) of the Treaty only arises
where the improper behaviour of the company in
question is capable of affecting trade between
Member States. Such a potential effect exists in this

instance because the commercial activity of the
Italian GSM operators may affect the residents of
other Member States, who may acquire the ‘SIM’
cards in Italy just as in the territories of the other
Member States, thanks to the roaming agreement
with the operators covering those Member States.

(') See, for example, judgment of the Court of Justice of 17
November 1992, Joined Cases C-271/90, C-281/90 and C-
289/90, The Kingdom of Spain, the Kingdom of Belgium and
the Italian Republic v. Commission, (1992} ECR [, p. 5833,

- paragraph 36.

() The specifications provide for a reduction of 50 % of the
ublic tariff for lines leased by SIP to the second operator.
espite this reduction, the cost of leased lines for the second

GSM operator in Italy remains three times higher than that
applied by BT in the United Kingdom to cellular telephony
operators.

(*) As the Commission has already emphasized in its letter of 29
June 1993, ‘since the public undertaking holds a monopoly in

{9 See, for example, Case C-41/90, Hofner v. Macrotron [1991]
ECR I, p. 1979 as well as the judgments of 18 June 1991,
Case C-260/89, Dimotiki Etuiria Pliroforissis v. EPT, [1991)
ECR I, p. 2925, and of § October 1994, Case C-323/93, Soci-

the supply of mobile radiotelephony services, it has no great été civile agricole d'insémination de la Crespelle v. Coopérati-

interest in introducing an altemative, the GSM service, quick- ve d'élevage et d'insémination artificielle du département de la

Iy’ Mayenne [1994] ECR I, p. 5077.
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The reply of the Italian authorities

In its letter of 28 February 1995, the Italian
Government emphasized that the initial payment
had been one factor in selecting the second
operator. The sum proposed by the second operator

- would therefore be determined as part of its stra-

tegic choice, since the specifications do not
mention either a minimum or a maximum figure.

Moreover, the specifications allow the tenderer to
propose further conditions, such as waiving the
initial payment or spreading it over a number of
years. In addition, the tenderers knew that Telecom
Italia Mobile was not required io make an initial
payment.

It was impossible to oblige Telecom Italia Mobile
to make the same payment since it had already
made its investments and thereore relied on amor-
tizing them by operating the service as a monopoly.

By determining the amount of the initial payment
which it would be prepared to make, the second
operator of necessity took into account positive
factors such as the investments already made by
Telecom Italia Mobile and its right to use Telecom
Italia Mobile network through national roaming.

It therefore denies that the dominant positions of
Telecom ltalia and its subsidiary Telecom [talia
Mobile have been strengthened. It also denies that
the initial payment produced a negative impact on
investments or on the level of tariffs, in so far as
the second operator's concession fixes specific obli-
gations on this point.

Lastly, it refuses to abolish the initial payment. In

its view, relinquishment of this criterion would
mean that the selection procedure would have to be
begun again if the principles of transparency and
non-discrimination were to be respected. According
to the Italian Government, the removal of an
element such as the offer to pay a sum in order to
enter the GSM market would necessarily lead to the
opening of a new bidding process. Without the
requiremnent of the initial payment, the competitors
might well have made different bids. This argu-
mentation was confirmed by the Italian authorities
by letter of 10 August 1995.

In its letter of 17 May 1995, the Italian Govern-
ment distinguished between the question of the

2

initial payment and the risk of extending the domi-
nant position.

As far as the initial payment is concemned; the
Italian Government maintains that, in the past,
Telecom Italia Mobile has spent larger sums than
that on developing the new service and that
furthermore the opening up of the GSM service to
competition has had a negative effect on the
expected profits of Telecom Italia Mobile for
running the service. Moreover, to reimburse the
initial payment would allow the candidate who was
not chosen to attrack Omnitel's concession, and
the selection procedure would have to start again.
On this point, the Italian Government reaffirmed
that the abolition of the obligatory initial payment
on the part of the second operator would necessi-
tate the opening of a new selection process.

As for the risk of extending the dominant position
of Telecom Italia and its subsidiary, Telecom Italia
Mobile, the Italian Government emphasized that,
following its intervention, agreements had been
concluded between Telecom Italia and Omnitel
relating to the interconnection of Omnitel's GSM
network to the fixed telephone network of Telecom
Italia, to experimental roaming of Omunitel’s service
via Telecom Italia Mobile’s GSM network, to the
distribution system of Telecom Italia Mobile’'s GSM
and to the keeping of separate accounts for GSM
and Telecom Italia’s other activities.

The Commission’s rebuttal

The Commission has not challenged the Italian
Government's decision to use two distinct proce-
dures in awarding the GSM concessions. Neverthe-
less, it has repeatedly urged the Italian Government
to ensure that the procedures used and the criteria
adopted in granting the second licence should not
have the effect of increasing the costs of access by
the new entrant to the GSM market, as compared
with those of the public operator.

The initial investment for establishing a GSM
network in Italy amounts to about Lit 2 000 billion.
The initial payment, when added to the initial
investment, therefore increases the second opera-
tor’'s need for financing by more than one-third.
Since Telecom Italia mobile does not have to make
the same payment, it is wrong to say that the initial
payment has not stengthened its position. It can
use the money thereby saved to extend its distribu-
tion network or make special offers to potential
subscribers.
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)

Moreover, Telecom Italia Mobile possesses a
temporal advantage to recoup the major sums
invested for the development of GSM. When it
puts its network at the disposal of the second

national operator, in the context of national

roaming, the latter will not benefit freely from this
investment but will have to participate in financing
it. .

The fact that applicants for the second licence were
aware of the future distortion of competition on the
GSM market in Italy in favour of Telecom Italia
Mobile does not mean that there is any less of an
imbalance here. Moreover, firms which did wish to
enter the market had no choice but to take this
handicap into account in their business plan.

It is therefore wrong to say that the initial payment
will have no impact on prices charged or the
coverage offered. The second operator’s concession
adopts the objectives which it has itself undertaken
to attain after making allowance for the initial
payment. The Italian Govermnment itself concedes
that, without the initial payment, tenderers ‘could
have modified their economic objectives for cach of
the valuation parameters’. Moreover, the mere fact
that the specifications make provision for national
roaming is certainly not sufficient compensation
for the second cperator's disadvantage. The [talian
Government has not as yet informed the Commis-
sion of an agreement on this matter with the
second operator.

Lastly, the argument that, if the initial payment
were waived, the tendering procedure would have
to be repeated in order to comply with the princi-
ples of transparency and non-discrimination is not
convincing.

Bearing in mind the fact that the consortium
chosen submitted the better tender on all other
selection criteria, the Commission, in its letter of
11 May 1994, determined that it was possible and
necessary to reconsider this initial payment without
calling in question or delaying the commencement
of the second operator's service.

Moreover, the weighting of the various selection
criteria was not communicated to the various appli-
cants. The candidates could not therefore say that
they would have made a better offer it they had
known that the initial payment would be aban-

doned. The weighting attached to the initial
payment could, in fact, have been very slight or
zero.

In any case, in order not to interfere in a question
which relates in part to the internal law of Italy, the
Commission leaves to the Italian Government the
choice of the means of remedying the breach,
without expressly envisaging the reimbursement of
the initial payment. Such reimbursement is not the
only conceivable means of redressing the imba-
lance that it creates. The Italian Government could
cither impose an identical payment on Telecom
Italia Mobile, or it could adopt corrective measures
such 2s those mentioned in the context of contacts
between the Commission and the Italian authon-
ties, for example :

L —

— a grant without delay to any operator of an
unconditional right to establish its own infras-
tructure (the provision of the radio frequencies
necessary for microware links) or to use the
existing infrastructure of other undertakings
such as the national railways, the motorways or
ENEL (the national electricity agency),

— the effective application of the roaming agree-
ment between the two GSM-radiotelephony
operators, which from a technical and tanff
standpoint would compensate for the second
operator’s delay,

— the grant of access to Telecom Italia’s TACS
900 customer database, while maintaining the
confidentiality of personal data,

— the revision of the tarff conditions for inter-
_ connection with Telecom Italia’s switched tele-
phone network,

— the grant to any operator of the right to apply
alternative technologies such as DCS-1800 or
DECT to provide its service.

The revocation of the concession already granted
can in no circumstances be considered to be an
appropriate remedy for the breach, bearing in mind
that that would eliminate the only existing comep-
titor to the public company Telecom Italia Mobile
on the GSM market, and also bearing in mind the
current monopoly of Telecom Italia as regards
fixed telephony and GSM during the whole period

necessary for the opening of a new call for offers,

thus rendering competition even more difficult
because of the additional time-lead.
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(25

(26)

27)

(28)

payment imposed on the second operator but not
on Telecom Italia Mobile are not based on Article
6 of the Treaty. In this procedure the issue is not
the discrimination in itself but the effect of the
State measure which is, as has been shown at points
17 and 18, to lead the telecommunications agency
to extend its dominant position or to limit produc-
tion, markets or technical development.

The aim of this procedure is to cause the Italian
Government to take the necessary steps to preclude
that effect ; the most obvious would be a require-
ment that Telecom Italia Mobile make an identical

payment.

Likewise, if the Italian Government so requests, the
Commission would be prepared to examine
whether the infringement could: be terminated by
adopting other measures, provided that they offset
propezly the second operator’s disadvantage.

It is incumbent upon the Italian Government to
make proposals in this matter. The Italian Govern-
ment should in any case provide figures for these
proposals, showing that they properly offset the Lit
750 billion paid by Omnitel.

Article 90 (2)

Article 90 (2) of the Treaty provides that under-
takings entrusted with the operation of services of
general economic interest are subject to the rules
on comeptition, in so far as the application of such
rules does not obstruct the performance, in law or
in fact, of the particular tasks assigned to them. The
Italian Government has not relied on this provision
to justify imposing the initial payment on the
second operator alone.

The Commission considers for its part, that in this
case Article 50 (2) does not apply, because there are
no factors which would permit the conclusion that
the initial payment is justified by the performance
in law or in fact of a service of general economic
interest.

CONCLUSION

In view of the above the Commission considers
that the competitive disadvantage in the form of

operator alone for its concession to operate a GSM
network in ltaly constitutes an infringement of
Article 90 (1) of the Treaty, read in conjunction
with Article 86,

HAS ADOPTED THIS DECISION :

Article 1

Italy shall take the steps necessary to abolish the distor-
tion of competition resulting from the initial paymeént
imposed on Omnitel Pronto Italia and to secure equal
conditions for operators of GSM radiotelephony on the
Italian market at the latest by 1 January 1996, by means
of the following:

— a requirement that Telecom Italia Mobile make an
identical payment, or

— the adoption, after receiving the agreement of the
Commission, of corrective measures equivalent in
economic terms to the payment made by the second
operator.

The measures definitively adopted may not impair the
competition created by the licensing of the second GSM
operator on 2 December 1994.

Article 2
Italy shall inform the Commission within three months
of notification of this Decision of the steps it has taken to
comply- therewith.

Article 3

This Decision is addressed to the Italian Republic.
Done at Brussels, 4 October 1995S. .
For the Commissson

Karel VAN MIERT

Member of the Commission
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COMMISSION

COMMISSION DECISION
of 27 November 1996

concerning the additional implementation periods requested by Ireland for the
implementation of Commission Directives 90/388/EEC and 96/2/EC as regards -
full competition in the telecommunications markets

(Only the English text is authentic)
(Text with EEA relevance)

(97/114/EC) |,

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, .

Having regard to the Agrcement establishing the Euro-
pean Economic Area,

Having regard to Commission Directive 90/388/EEC of
28 June 1990 on competition in the markets for telecom-
munications services ('), as last amended by Directive
96/19/EC (3, and in particular Article 2 (2) thereof,

Having regard to Commission Directive 96/2/EC of 16
January 1996 amending Directive 90/388/EEC with
regard to mobile and personal communications ), and in
particular Article 4 thereof,

Having given notice (*) to interested parties to submit
their comments in accordance with Article 2 (2) of Direc-
tive 90/388/EEC and Article 4 of Directive 96/2/EC,

() OJ No L 192, 24. 7. 1990, p. 10.
() O] No L 74, 22. 3. 1996, p. 13.
{) Of No L 20, 26. 1. 1996, p. 9.
() OJ No C 169, 13. 6. 1996, p. §.

Whereas:

A. THE FACTUAL BACKGROUND

1. The Irish request

The Irish Government has, by letter of 15 May
1996, requested additional implementation periods:

— until 1 January 2000, regarding the abolition of
the exclusive rights curmently granted to
Telecom Eireann as regards the provision of
voice telephony and the underlying network
infrastructure, instead of 1 January 1998 as
provided in Article 2 (2) of Diréctive
90/388/EEC,

— until 1 July 1999, regarding the lifting of
restrictions on the provision of already liber-
alized telecommunications services on:

(a) networks established by the provider of the
telecommunications service,

(b) infrastructures provided by third parties, and

(c) the sharing of networks, other facilities and
sites,

instead of 1 July 1996 as provided in Article 2
(2) of Commission Directive 90/388/EEC,

— until 1 January 2000, regarding the direct inter-
connection of mobile telecommunications
networks, instead of immediately as provided in
Article 3d of Directive 90/388/EEC.
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This request is in line with Council resolutions
93/C213/01 of 22 July 1993 (') and 94/C379/03 of
22 December 1994 ().

The Irsh Government considers these additional
implementation periods necessary for the following
reasons:

2.1. Ireland has been carrying out major develop-
ment of the telecommunications networks;
this has required significant capital invest-
ment, involving high levels of debt; Telecom
Eireann has been constrained in its ability to
achieve the necessary structural adjustments,
particularly of tariffs, because of those high
debt levels, the high cost of delivering tele-
communications services ‘in Ireland and
Telecom Eireann’s high cost-structure.

2.2, Further structural adjustments are required in
order to enable Telecom Eireann to function
effectively in a fully competitive market, but
in a way that ensures the maintenance of
universal service, an increase in telephone
density and reductions in Telecom Eireann's
debt and cost structure; these adjustments
involve:

(1) further development of Ireland’s telecom-
munications networks,

(2) further adjustment of Telecom Eireann's
tanff structure,

(3) transformation of Telecom Eireann, in
particular, further development of its
products and services for the home and
international sectors, restructuring its cost
base and completion of the management
of its change into a market-driven and
customer-focused organization.’

With the assistance of a strategic partner this
transformation which would otherwise take
more time could be achieved before 1 January
2000.

23. Liberalization of infrastructure significantly in
advance of the liberalization of voice tele-
phony would enable providers of liberalized
services to erode Telecom Eireann's customer
base.

2.4. In relation to mobile intercénnection, freedom
of interconnection by mobile operators would
enable them to bypass the Public Switched
Telephone Network (PSTN) for trunk and

() OJ No C 213, 6. 8. 1993, p. 1.
() O] No C 379, 31. 12. 1994, p. 4.

3

“

international traffic and furthermore enable
them to capture a significant share of Telecom
Eireann’s international call traffic, as a result
of which Telecom Eireann's revenues would
be seriously reduced and the structural adjust-
ment programme disrupted.

2.5. The derogation sought will not impede the
development of competition in other areas of
the telecommunications sector in Ireland.

The Irish Government provided a detailed descrip-
tion regarding the capital investments required for
the development of the network, the tariff rebal-
ancing planned, as well as the restructuring of
Telecom Eireann in the annex to its letter of 15
May 1996. B}
The Irish Government announced that, if this de-
rogation was granted, it would in any case imple-
ment the amendments made to Directive
90/388/EEC by Directive 96/19/EC in national law
according to the following time table:

— fourth quarter 1996: establishment on a fully
stand-alone basis of a telecommunications regu-
latory authority with appropriate arrangements
for industry funding,

—- first quarter 1998: publication of proposed
legislative changes to implement full competi-
tion and remove all restrictions by 1 January
2000, including proposals for funding universal
services,

— third quarter 1998: target for achievement of
legislative changes,

— fourth quarter 1998: communication to the .
Commission of draft licences for voice tele-
phony and/or underlying network providers,

— first quarter 1999: publication of licensing
conditions for all services and of interconnec-
tion charges as appropriate in accordance in
both cases with relevant EU Directives,

— July-December 1999: award of licences and
amendment of existing licences to enable
competitive provision of voice telephony and
unrestricted  interconnection of  mobile
networks from 1 January 2000.

The request was delivered to the Commission
services on Wednesday 15 May 1996.

II. The comments received

Fourteen undertakings as well as the Irish Congress
of Trade Unions provided comments following the
notice published by the Commission on 13 June
1996.
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According to these comments:

— the Irish authorities have not established that

the existing network is, in fact, so undeveloped
that they require any derogation period before
full liberalization. They have failed to satisfy the
criteria established in Directive 90/388/EEC as
amended, and in Article 2 (2) thereof in par-
ticular. A modem basic network is now in place
and Telecom Eireann's real concern is not to
shorten waiting lists but rather to ‘encourage’
demand,

although Ireland’s telecommunications
networks have been less developed than those
of some other EU Member States, much
progress. has been made in recent years. Some
of this progress has been thanks to EU funding
(in the order of ECU 65 to 70 million for the
period 1989 to 1999). Telecom Eireann has
been successfully increasing penetration:
between 1 April 1994 and 31 March 15995 line
connections increased by 6 % which represents
a growth of new line connections of 22 %,

Telecom Eireann’s call tariffs have reduced by
34 % in real terms between 1986 to 1994; total
traffic has increased by 7,4 % in 1994 to 1995,

the commitments to tariff restructuring and to
improving Telecom Eireann's cost structure are
so vague and general that they lack credibility,

the arguments put forward in the application
relating to Telecom Eireann, particularly its
indebtness, are greatly exaggerated and seriously
misleading. The latest annual accounts for that
company reveal that its financial position is in
many respects surprisingly heaithy,

as regards the high cost of delivering services in
Ireland, any competing operator would be
affected by such costs,

the projected investments of Telecom Eireann
to complete universal telephone coverage (ie.
an increase of investment by approximately
43 %) are over estimated. These investments
cannot be considered as necessary before liber-
alization, since Ireland concedes it already has a
modern network, including Integrated Services
Digital Network (ISDN) capabilities, which is as
developed as the networks of other telecom-
munications organizations in Europe. These
investments would aim at the establishment of
nationwide fibre-optic Synchronous Digital
Hierarchy (SDH) networks, implementation of

non-hierarchical networks and establishment of
low and high bandwidth copper access systems.
To date none of the other EU countries have
networks meeting such requirements. Moreover,
some doubts were cast on the extent of the
universal service obligation entrusted to
Telecom Eireann. According to the Irish Tele-
communications Act, Telecom Eireann is only
obliged to satisfy user needs subject to its
appreciation that such requests are ‘reasonably
practicable’. The fact that Telecom Eireann
would want to improve the level of the tele-
communications services it provides results
from management decisions and not from a
State measure,

the introduction of a new partner, PTT Tele-
com/Telia, for Telecom Eireann, announced in
June, should not be allowed to delay the intro-
duction of- corupetition,

derogations would sanction Telecom Eireann's
continuing dominance in the Irish telecom-
munications market, increasing the danger of
abuse of such dominance. Telecom Eireann
would actually discriminate against providers of
liberalized services as regards for ecxample
volume discounts that are granted to other
customers with a comparable volume of traffic:
it would, moreover, underinvest in street
payphones and delay the provision of com-
peting companies,

a market in which operators are able to
construct alternative networks and provide
value-added and data transmission services, will
create a stable environment which will give
incentive to Telecom Eireann to restructure its
operations and complete its transition to a
market-driven and customer-focused organiza-
tion quickly and effectively. This environment
will ensure that Telecom Eireann's voice tele-
phony revenue streams are protected, and
consequently that it can service its debt require-
ments fully. When full liberalization takes
place, operators will be able to respond quickly
to consumer needs as competing infrastructures
will already have been developed,

the derogation on the use of alternative infra-
structure requested would in particular hurt
cross-border traffic between Northern Ireland
and Ireland. The derogation sought would
prevent operators in Northern Ireland from
being able to maintain margins on cross-border
data services and closed user groups calls,
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— the Irish Congress of Trade Unions fears that if
Telecom Eireann is not ensured sufficient rev-
enues to sustain the unavoidable increasing
level of investments, the reducing of tariffs and
remuneration of shareholders, the Irish Govern-
ment will be faced with hugé ongoing addi-
tional costs. This would damage the prospect of
a new social partnership agreement coming up
for negotiation in December and could, as a
consequence, lead to the Union's withdrawal of
cooperation with the liberalization process in
this crucial strategic industry.

By letter dated 29 July 1996, the Commission
transmitted to the Irish authorities the 15
comments of these third parties, received on the
occasion of the publication of the Commission's
notice of 13 June 1996 opening the procedure.

In response to the abovementioned comments the
Irish authorities by letter of 19 September 1996
stated inter alia that

— Telecom Eireann is and will continue to be
subject to all the normal European and Irish
competition rules and any aggrieved party has
available the normal remedies which apply.
Any suggestion that a derogation would alter
this is incorrect,

— Telecom Eireann’s debt position, while it has
improved, is still a serious constraint. The ratio
of total debt to total equity (gearing) at the end
of the fiscal year 1995/96 was 1399 for
Telecom Eireann compared to, for example 8,9
for British Telecom, 124,3 for Telefonica de
Espafia, 65,0 for Portugal Telecom, 394 for
OTE, 59 for France Telecom, 242,5 for
Belgacom, and 4059 for Deutsche Telekom,

— ESAT Digifone would be at a particular ad-
- vantage if it could run services other than GSM
over its own infrastructure,

— telephone penetration rates are a simple
measure of network development and universal
service and these are clearly well behind EU
averages. This gap cannot be completely elim-
inated before the year 2000. The gap is particu-
larly evident outside the main urban areas
where penetration rates remain low and the
local access network, traditionally the most
costly part of the network to develop, will
require significant upgrading to enable connec-
tion and adequate quality of service,

(8)

— in the year ended 4 April 1996, total operating
costs represented 55 % of total revenue. Staff
costs in turn represented well over 50 % of
operating costs. The main focus of cost reduc-
tion is on reducing the numbers of staff
employed by the company. These staff
severance schemes must be voluntary in nature
and accordingly can only be implemented
successfully over a period of years. The
company is also actively examining the possib-
ility of outsourcing in a number of arcas but
this must be managed carefully in conjunction
with staff reduction programmes. For that
reason- a period of three years is required to
make the necessary changes in the cost struc-
ture,

— connection and rental are loss-making for

Telecom Eireann. This needs to be tackled on
two fronts: revenue increase and cost reduction,

— apart from the average price levels for rentals
and calls, the structure of prices needs to be
revised. Two examples of possible change are:

(i) rental reductions for low-income or low-
calling-rate users,

{if) introduction of duration-based charges with
no minimum fee, or low initial charge.

In both cases time is needed to alter structures
to a more market-oriented system.

III. Application of the Article 90 (2) exception

Article 90 (2) provides that undertakings entrusted
with the operation of services of general economic
interest are to be subject to the rules on competi-
tion in so far as the application of such rules does
not obstruct the performance, in law or in fact, of
the particular tasks assigned to them. The applica-
tion of this provision in the telecommunications
sector has been specified in Directive 90/388/EEC.
Under this Directive, as amended by Directives
96/2/EC and 96/19/EC, the Commission shall
grant, on request, to a number of Member States
the right to maintain during additional time
periods the exclusive rights granted to undertakings
to which they entrust the provision of a public tele-
communications network and telecommunications
services, as well as restrictions on competition, in
so far as these measures are necessary to ensure the
performance of the particular tasks assigned to the
undertakings benefiting from exclusive rights.
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(10)

(ty

(12)

(13)

As regards the provision of public telecommunica-
tions services and networks, it appears that
Telecom Eireann is a teleccommunication organiza-
tion within the mecaning of Article 1 of Directive
90/388/EEC, since it is entrusted with a service of
general economic interest pursuant to Section 14
(1) of the Irish Postal and Telecommunications
Services Act of 1983, requiring it:

(a) to provide a national telecommunications
service within the State and between the State
and places outside the State,

to meet the industrial, commercial, social and
household needs of the State for comprehensive
and efficient telecommunications services and,
so far as the company considers reasonably
practicable, to satisfy all reasonable demands for
such services throughout the State, and

(®

~

(c) to provide such consultancy, advisory, training
and contract service inside and outside the State
as the company thinks fit.

This provision in fact permits Telecom Eireann to
refuse to provide telecommunications services
where it is not reasonably practicable i.e. where it is
not reasonably capable of being done or put into
effect. According to the Irish Government, this
exception to the general duty imposed by Section
14 (1) would have nevertheless been interpreted
narrowly. Also relevant is Section 15 (1) (a) of the
Act which imposes an obligation on the company
to provide these services at minimal charges.

Telecom Eireann operates on the basis that it shall
meet all reasonable requests for telephone service
within standard delivery terms, irrespective of loca-
tion. In addition, the charges for connection to the
telephone network, rental charges and call charges
are levied on the same basis nationally. Telecom
Eireann also provides and maintains uneconomic
public pay phones and provides access to emer-
gency services without charge to the caller. These
tasks must be implemented irrespective of the
specific situations or the degree of economic prof-
itability of each individual operation.

The question which falls to be considered is there-
fore the extent to which the requested temporary
exclusion of all competition from other economic
operators is necessary in order to allow the holder
of the exclusive right to continue performing its
task of general interest and in particular to have the
benefit of economically acceptable conditions.

The main starting point for such an examination
must be the premise that the obligation on the part
of the undertaking entrusted with that task to
perform its services in conditions of economic

(14)

(13

(16)

{17)

equilibrium presupposes that it will be possible to
offsct less profitable sectors against the profitable
sectors and hence justifies a restriction of competi-
tion from individual undertakings where the
cconomically profitable sectors are concerned.

Indeed, to authorize individual undertakings to
compete with the holder of the exclusive rights in
the sectors of their choice corresponding to those
rights would make it possible for them to concen-
trate on the economically profitable operations and
to offer more advantageous tariffs than those
adopted by the holders of the exclusive rights since,
unlike the latter, they are not bound for economic
reasons to offset losses in the unprofitable sectors
against profits in the more profitable sectors.

However, the restrictions on competition are not
justified as regards specific services dissociable from
the service of general interest — ie. voice tele-
phony — which meet special needs of economic
operaiots in so far as such specific services, by their
nature and the conditions in which they are
offered, such as the geographical area in which they
are provided, do not compromise the economic
equilibrium of the service of general economic
interest performed by the holder of the exclusive
right.

Some comments mention that in practice new
entrants could also contribute to the relevant tasks
of general economic interest. In the short term,
however, Telecom Eireann will continue to be the
only undertaking able to deliver a universal tele-
phone service to residential users in scarcely popu-
lated areas. For this reason, the Commission
examined, regarding each of the additional imple-
mentation periods requested, whether their grant-
ing is necessary to allow Telecom Eireann to
perform 'its task of general interest and to have the
benefit of economically acceptable conditions.

B. LEGAL ASSESSMENT

I. Request for an additional implementation
period regarding voice telephony and
underlying network infrastructure

Assessment of the impact of the removal of the
exclusive rights currently granted to Telecom
Eireann

Voice telephony is defined in Article 1 of Directive
90/388/EEC. The extent of this service has been
specified in the Commission’s communication
95/C275/02 to the European Parliament and the
Council on the status and implementation of
Directive 90/388/EEC on competition in the
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(18)

(19)

(20)

markets for telecommunications services () and in
correspondence between the Commission and the
Member States. Since the reservation of voice tele-
phony services is an exception to the general rule
of competition, it must be interpreted narrowly.

Pursuant to the general principle of proportionality,
any additional implementation period granted must
be strictly proportional to what is necessary to
achieve the necessary structural adjustment,
mentioned by the Irish Government, with a view to
the introduction of full competition, i.e.

(i) further development of Telecom Eireann's tele-
communications networks;

(ii) further adjustment of Telecom Eireann’s tariff
structure;

(iii) transformation of Telecom Eireann, in parti-
cular, further development of its products,
restructuring of its cost base and completion of
the management of its change into a market-
driven and customer-focused organization.

The purpose of the exclusive rights granted to
Telecom Eireann was to ensure the provision of
universal voice telephony and the establishment of
a public telecommunications network. It allowed
the latter not only to finance more cheaply — it
could borrow under State guarantee and 2 % of its
fiscal assets were financed by grants from the Euro-
pean Regional Development Fund — important
investment in the digitalization of its network, but
also to maintain higher tariffs and a less efficient
cost structure — in particular due to overstaffing —
than it would in a competitive environment. As
one of the comments (%) points out, ‘the legacy of
over-staffing specifically in the flagged age group
35 to 44 was created by Telecom Eireann in
carrying out their modernization programme in the
early 1980s employing in-house staff as against
having the work done by private contractors’.

This shows that exclusive rights are not an
adequate means to further the development of the
telecommunications network. In its resolution of
22 July 1993, the Council in this regard acknow-
ledged that the maintenance of these exclusive
rights should be terminated by 1 January 1998,

'}y Of No C 275, 20. 10. 1995, p. 2.
%) Coin and card technology (CCT), p. 4.

with a transitional period for those Member States
requiring additional time to implement structural
adjustments.

(21) The required structural adjustments must be
cxamined in the light of the following circum-
stances:

— the need to further rebalance tariffs,
— the low telephone density,

— the high debt and cost structure of Telecom
Eireann.

. (a) Rebalancing of tariffs

(22)  Ireland states that since 1990 all charges (excluding
VAT and discounts) including rentals and local
calls have fallen significantly in real terms. Despite
this achievement, Ireland claims that Telecom
Eireann still has a relatively high level of telephone
prices and that certain prices are still out of align-
ment with costs. Telecom Eireann has set an objec-
tive of achieving price levels in the lowest quartile
of OECD countries by 2000. Rebalancing by ad-
justing charges to bring prices closer still to under-
lying costs is still required also to achieve this
objective. Ireland is proceeding with a gradual and
flexible approach to tariff rebalancing, while main-
taining safeguards for consumers in terms of price
and quality of service. Due to the limits of the
proposed price-cap regime, Telecom Eireann needs
about five years to implement the increases of
reduced-rate local calls, i.e. from 1996 to 2000. On
the basis of the most likely forecasts, Ireland be-
lieves that Telecom Eireann would be in a strong
enough position to survive liberalization in 2000.

il

(23) The following table, based on information in the
Commission's possession (*), comparing certain
telephone tariffs of Telecom Eireann and the equi-
valent figures for an operator which has already
rebalanced its tariffs (), supports the arguments of
the Irish Government:

(*) Tarifica study implemented for European Commission — DG
XIIL

() A direct comparison of the telephony tariffs of Telecom
Eireann with the Community average (which is not a weight-
ed average) would not be appropriate, given that the tariff
structures of the 15 Community TO's are still widely diver-
gent and in addition, given that they are currently in the pro-
cess of rebalancing tariffs.
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Bi-monthly rental 29.57() 12,53 151,4

Local calls, resp. 3/10 minutes 0,14 - 0,14 0,06 — 0,19 2333 - 737
(Peak hours) 0,14 ~ 0,56 0.14 — 0,47 100 = 1191
Trunk calls, resp. 3/10 minutes 1,12 — 3,37 035 ~ 1,16 320 -~ 290,5
Intra EC, resp. 3/10 minutes 1,80 — 6,00 1,29 — 4,31 139,5 — 139,2

(") Social payments are provided to low-income customers

(24)

(23)

Given that due to technical progress in the
network, cost is increasingly less dependent on
distance, cost orientation of tariffs means as a
general rule that prices are adjusted such that
revenues are rebalanced with costs, i.e.

—- connection and rental revenues cover fixed
costs (plus a standard margin),

— local call revenues cover local call costs (plus a
standard margin),

— trunk call revenues cover trunk calls (plus a
standard margin),

— international call revenues cover international
call costs (plus a standard margin).

Consequently telecommunications organizations
must raise bi-monthly rental and local calls (or at
least not decrease these charges) and reduce tariffs
for long distance calls. Telecom Eireann has made
some progress on rebalancing local charges, but
needs additional time to decrease trunk and inter-
national charges.

According to one comment ('), the overall level of
the tariffs for the provision of telecommunications
services is not relevant in assessing the extent to
which tariff rebalancing has been achieved. But
even using the methodology proposed in this

comment, it still appears that in Denmark and the .

Netheriands, which decided to liberalize voice tele-
phony in advance of 1 January 1998, imbalance
between, on the one hand, rental and local call
tariffs and, on the other hand, long distance and
international calls is much further reduced than in
Ireland.

(") Esat Telecom, p. 34, No 49.

(26)

(27)

(28)

It is argued in the same comment that a high level
of tariffs may indeed result from specific circum-
stances, such as a very low density of population
which renders the provision of telecommunications
services proportionately more expensive, when
calculated pro capita. This might be the case.
However, BT and MCL provide voice telephony
from the UK to Ireland at prices which can be less
than half those of Telecom Eireann }). It is there-
fore reasonable to expect that if voice telephony
were liberalized immediately, amongst others these
companies would — at least in certain areas of
Ireland — provide voice telephony at tariffs which
are significantly lower (at least as regards trunk and
international calls) than those of Telecom Eireann
and thus either force the latter to reduce dramat-
ically its tariffs in the relevant market segments
which are the most profitable, or lose subscribers to
the new entrants.

The continuation of the gradual approach en-
visaged by Ireland for further tariff rebalancing
seems therefore justified, in view of the rebalancing
(bi-monthly rental and local charges) already
achieved in 1993 and the firm commitments to
complete the process by reducing trunk and inter-
national tariffs by the year 2000. Moreover, to
accelerate the process of rebalancing tariffs would
pose related political problems since, in this case,
an increase in local communication tariffs would
be necessary.

(b} Telephone density

Telecom Eireann has achieved one of the fastest
telephone penetration growths in the EU over the
last five years. Today, Ireland nevertheless still has a

® ITL, p. 8.
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(30)

relatively low telephone penetration in comparison
with most of the EU Member States. Some
comments are rightly emphasizing that telephone
penctration would improve as a result of competi-
tion. It may nevertheless be assumed that in a first
stage new cntrants in the market will concentrate
mainly on high users to acquire sufficient profit-
ability before focusing on new users. The argument
of the Irish Government that enabling Telecom
Eireann to pursue its development programmes to
further improve telephone density will benefit the
public seems therefore acceptable, even if the
additional time given to ‘Telecom Eireann will
enable it to strengthen its position by improving its
efficiency. This improvement will to a certain
extent also benefit future new entrants since the
more users connected to the public telecommuni-
cations networks, the more calls will be generated
both for the incumbent and for the new entrants.

In fact, the figures provided by the Irish Govern-
ment also show that although telephone penetra-
tion is still low in Ireland, remaining demand is
also limited. It appears in particular that waiting
lists have dramatically decreased and this, notwith-
standing State social welfare payments involving
financial support for telephone rental and call
charges for qualifying pensioners. Currently one in
eight of all customers is already on such a scheme.

The development programmes with a view to
increasing penetration can therefore justify a con-
tinuation of the current exclusive privilege of
Telecom Eireann for a limited duration. Taking
into account a continuation of the past yearly
increase of Telecom Eireann's density of 2 %

during the coming years in 1999, Telecom Eireann

would reach the penetration currently achieved in
Member States, such as Italy or Belgium, which do
not qualify for additional implementation periods.
A longer additional implementation period would
not be justified, even if the increase of Telecom
Eireann’s density slows down during the coming
years. As mentioned, it is indeed possible that, due

~to a combination of amongst others demo-

graphic (*) and economic factors specific to Ireland,
there is actually no demand for further telephone
lines by households. Further market growth would

(*) Household size in Ireland is, according to the Irish request,
3,2 people, e.g. larger than in most other EU Member States.
This reduces the potential for additional residential penetra-
tion.

(31)

(32)

then depend on the offér of new services, and the
growth of business customers, which can best be
accelerated by the introduction of competition and
therefore would not justify any additional imple-
mentation period.

{(c) Debt and cost structure

Ireland emphasizes two liabilities of Telecom
Eireann in a future competitive environment: its
low productivity (one employee for 99 lines) and its
level of debt (£ Irl 862 million at end of March
1995 giving a debt/equity ratio of 1,9). Between
1985 and 1995, Telecom Eireann had already signi-
ficantly improved productivity, which is reflected
in the reduction of its staff costs from 42 % of its
turnover to 30 %. Staff numbers have been reduced
from 18 000 to under 12 000. A low number of
lines per employee seems, nevertheless, a necessary
result of the low population density in Ireland.
International comparisons show that operators in
countries with low population density retain a
smaller number of lines per employee even after
competition is introduced and where digitalization
its very advanced. The planned increase of tele-
phone density over the next years will increase
productivity expressed in numbers of lines per
employee before 1999 up to the level currently
achieved in Finland. Overstaffing is nevertheless a
common feature of telecommunications orgahiza-
tions at the eve of their privatization. The Commis-
sion, however, considers that it could not justify
any additional implementation period extending
after 1 January 1999. '

As regards the debt structure, the figures provided
by the Irish Government show that, since 1993, the
financial situation of Telecom Eireann has
improved significandy. The submission states
Telecom Eireann's debt at the end of the financial
year 1995/1996 as £ Irl 700 million giving a debt/
equity ratio of 1,4. Moreover, Telecom Eireann will
receive a total of £ Irl 220 million of the proceeds
of the sale. £ Irl 150 million will be injected on
closing and the balance (£ Irl 70 million) in
approximately three years’' time on exercise of the
option by the strategic partners or public offering.
The balance of the funds over and above this £ Irl
220 million will be used by the State to reduce its
liability to the pension fund. This will enable
Telecom Eireann to use its own resources to further
reduce its debt until the end of 1998. At this date
the debt/equity ratio of Telecom Eireann will thus
not be out of line with those of operators in coun-
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(33)

034

(35

tries which will open their market to competition,
for example the debt/equity ratios of Deutsche
Telekom and Belgacom in 1995 were (') respecti-
vely 2,5 and 14, Consequently, the debt  of
Telecom Eireann could not justify an additional
implementation period extending over 1998.

Effect on trade

The aim of the postponement of the liberalization
of voice telephony is to delay the entry of com-
peting carriers in the voice telephony market.
Moreover, as pointed out by a comment (%), this will
affect trade since large international players
including AT&T, BT, C&W, Global One/Sprint
and France Telecom are already present or in-
terested in Ireland. The emergence of alternative
Irish carriers will also be delayed, which will even-
tually reduce its possibilities to expand outside
Ireland, given that in the mean time new entrants
will enjoy a two-year head start in the other
Member States which will liperalize their markets
by 1 January 1998.

Although the granting of a derogation to Ireland
would foreclose the telecommunications market in
Ireland for two years, the negative effect on trade in
the Community will be reduced due to:

— the limited size of the Irish telecommunica-
tions market in comparison to the Community
market. One' could expect indeed that on 1
January 1998, massive investments will mainly
occur in the more developed Member States,
such as Germany, the Netherlands and France
where a higher return on investment might be
expected, ‘

— the duration of the derogation requested: the
establishment of new public telephony opera-
tors requires a preparation of many months.
The harm done to potential investors by an
additional implementation period of 24 months
will be limited if, in the mean time, they can
already plan investments, so as to be ready to be
operational in advance of 1 January 2000.

Such effect will further be reduced in the following
circumstances:

— Telecom Eireann is not expanding its operation
in Member States which have liberalized their
markets. If this were the case, the derogation
enabling Telecom Eireann to maintain higher
prices on its domestic market could be used not
only to achieve the necessary adjustments but
also to cross-subsidize operations in foreign

(') Cable & Wircless, p. 4.
(*) Esat Telecom, p. 13.

(36)

markets. This would obviously distort competi-
tion at the expense of the incumbents and of
other new entrants in the relevant Member
States and would be against the Community
interest. In this regard, any involvement of
Telecom Eireann alongside its strategic partners
PTT Telecom and Telia, or Unisource, in
investments outside Ireland should, during the
additional time period, be achieved in a fully
transparent way and at market conditions. This
should be reviewed by an independent auditor,

— the Irish Government publishes the licensing
conditions one year in advance -of full liberali-
zation and ensures that Telecom Eireann publi-
shes in parallel the interconnection conditions
to be applied to new entrants,

— the additional implementation period regarding
the use of own/alternative infrastructures is
reduced as mentioned below. This would allow
potential new entrants to operate and provide
already liberalized telecommunications services
on such networks in preparation for fuil
competition, and in particular to provide voice
services to corporate networks and closed user
groups via such networks,

— the Irish Government takes all measures neces-
sary to ensure that Telecom Eireann does not
make use of its additional statutory protection
to extend its dominant position in neighbou-
ring or ancillary markets such as the public
payphone market or the cable TV industry,

— without prejudice to the impact assessment
provided for in the third paragraph of Article 2
of Commission Directive 95/51/EC (%), the Irish
Government ensures, in the short term, that
Cablelink is rmanaged at arm's length of
Telecom Eireann as long as Telecom Eireann
remains the controlling shareholder.

Conclusion

On the basis of the above assessment, the Commis-
sion considers that the negative effects on trade
which would result from the granting to Ireland of
an additional implementation period until 1
January 2000 as regards the abolition of the exclu-
sive rights currently granted to Telecom Eireann
for the provision of voice telephony and public
network infrastructure instead of 1 January 1998,
pursuant to Article 2 (2) of Directive 90/388/EEC,
are not incompatible with the interest of the
Community, in so far as the circumstances set out
above are fuifilled.

() OJ No L 256, 26. 10. 1995, p. 49.
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(38)

(39)

II. Request for an additional implementation
period regarding the lifting of restrictions
on the provision of already liberalized tele-
communications services on own and
alternative infrastructurc

Assessment of the impact of the immediate lifting
of restrictions

Ireland states that the lifting of restrictions on the
use of alternative infrastructure before 1 July 1999
would enable providers of liberalized services to
offer customers speech calls and connect such calls
with the public network in both directions. This
practice would be indistinguishable from the provi-
sion of voice telephony, apart from minor dif-
ferences such as numbeéring and interconnection
charges. As a result Ireland fears that there would
be effective competition for voice telephony,
despite the voice telephony derogation.

Ireland adds that such lifting of constraints may
also cause Telecom Eireann losses of revenue
contribution from leased lines. While not all such
revenue would be lost, there would be a substantial
impact in that those consumers remaining as
Telecom Eireann's customers would expect lower
prices. Ireland nevertheless acknowledges the need
to advance the lifting of restrictions on alternative
networks in order to ensure that future competitors
can build and fund networks in sufficient time to
allow for full competition by the time voice tele-
phony is liberalized. Given the small size of Ireland
and the concentrated nature of most profitable
customers, Ireland considers that the liberalization
of alternative infrastructures six months before
voice telephony would not compromise the ability
of new entrants to competc fully from 1| January
2000.

Comments state that service-providers would be
particularly affected if they were not allowed, as the
second mobile operator is, to use alternative infra-
structures to save significant leased-lines costs’ for
the provision of their services. Conversely, the
second GSM operator mentions that, given that it is
not allowed to convey third-party traffic, the de-
cision to establish a fully separate backbone
network involves high sunk costs and substantial
risks given that excess capacity cannot be leased to
other providers of already liberalized services. If
Ireland was granted the right to postpone the
liberalization of alternative infrastructures, this
would therefore also affect competition on the
GSM markets.

(40)

(41)

(42)

The argument that restrictions must be maintained
on the provision of alternative network capacity for
the provision of alternative infrastructures to
prevent authorized providers of liberalized services
to circumvent the voice telephony monopoly
cannot be accepted. As a matter of fact, as the
Commission stated in its Communication on the
status and the implementation of Directive
90/388/EEC on competition in the markets for
teleccommunications services, such ‘unofficial’ by
pass will not occur to any significant extent without
being noticed by the relevant Member State. A
service which is offered to the public must be, 1pso
facto, public knowledge.

In particular, given that any commercial offer
would normally involve advertising (of the services
available) or, at the very least, issuing price lists,
contracts and invoices, such by pass should be
evident from an carly stage.

New operators generally have shown that they will
respect the voice telephony monopoly. Service-
providers do not want to take the risk of having
their authorization revoked and not being able to
fulfil their obligations towards their clients. Many
service