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INTRODUCT ION

On 17 February 1985, the Council of Ministers of the European Communlities
adopted Dlirective No 75/129 on the approximation of the laws of the Member

States relating to collectlve redundancies.

The main aim of the Dlrectlive was toc Improve protectlion of workers affected
by collective redundancy by narrowing exlsting differences 1in national
legislatlon in respect of the "practical arrangements and procedures" and the
"measures desligned to alleviate the conéequences of redundancy for workers"

(quotations taken from the preambie of the Directive).

The Directive provides for a dual procedure comprising, con the one hand,
consultation with workers® representatives wlth a view to reaching an
agreement, and on the other an administrative procedure for ailocating public
funds and resources to seeking ways of alleviating the soclat consequences of

collectlve redundancies (Articles 2 to 4).

in certaln Member States, this system tends to conflict with an
administration-ortented tradition derived from state control of the labour

market, which may well prove the main obstacie to approximaticn.

The machinery of the Dlrective |Is, of course, based on a very careful
definition of “collective redundancies" and other elements used to dellimlit
the actual situations to which the directlive can be applied In practlice

(Article 1).

The purpose behind the Dlirective Is to set a minimum level of general
protection wlth the express admlsston of natlonal laws, regulatlions, and

administratlive provisions which are more favourable to workers (Article 5).

Article 7 of the Directive provides that "wlthin two years following sxplry
of the two year perlod lald down In Article 6, Member States shall forward
all relevant iInformation to the Commission to enable It to draw up a report

for submission to the Councl! on the applicatlion of thils Dlrective™.
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To facliltate the forwardlng of Information, the Commisslion drew up a
detalied questlonnalre addressed to nine Member States and examlned the
extent to which the Directive had been Implemented In those Member States.
The present report |Is based on the results obtalined, In accordance with
Article 7 of the Dlrective, and describes the extent to which the Community
text has been incorporated Into natlonal laws, indicating the Commisslion’'s

positlion vis-a-vis the current situation.

The report is dlivided Into three chapters:

- Chapter 1, covering the general leglstative situation l.e. the
Implement Ing measures introduced by each Member State, and the scope of

those measures.

For this purpose, the basic definitlons are described along with the
provislions enacted by Member States, In accordance with the Directive,
excluding certaln occupations and certaln types of collective dismissal
from the scope of the measures Introduced. This chapter also describes
the incorporation into national law of the provisions set down In

Articles 2 to 4 of the Councll Dlrectlve:
- Consultation procedure

- Procedure for collective redundancles

- Chapter 2 |s devoted to Community disputes in respect of impliementation
of the Directive, describing both Infringement procedures Instituted by
the Commlission agalnst governments for non-conformity of certaln
provisions with the standards estab!lished by the Directive, and cases

brought before the Court of Justice of the European Communlities;

- The concluding chapter (3) comprises a general analysis of Implementation

of the Directive.



2. NATIONAL LEGISLATIVE INSTRUMENTS

Natlonal leglistiatlon applying Directive 75/129/EEC of 17 February differs
greatly between Member States. In four countrlies (Belglum, Denmark, the
Netherlands and the Unlited Kingdom), Implementing laws were adopted wlthin

the period stipulated by the Directive.

In France, a law more or less In |lne with the alms of the Directlive already
existed, but a very recent regulation (1989) bringlng about certaln
signiflcant changes In the area now needs to be taken into constderation. In
four other Member States (Greece, Ireland, Luxembourg, Federal Republlic of

Germany), laws were adopted after the Dlrective had entered Into force.

" Spaln and Portugal! represent a spectal case In view of thelr recent accession
to the Communities. However, both these countries already had laws along the
lines of the Dlrective and in Portugal Important legislative reforms took

place in 1989.

Filnally, in Italy, there Is stti! no statutory <{(or any other) system
sufficiently general In scope and speciflc 1n alm to approxlmate to the

substance of the Dlrective.

The legislative Instruments to be taken into conslderation when evaiuating
the extent to which the Directive has been implemented In the Member States

are:

- Roval Decree (Arrété Roval) of 24 May 1976 on collective redundancies,
amended by Royvyal Decree of 26 March 1984;

- Boyal Decree of 24 May 1976 amended by the Royva! Decree of 11 June
1986



- Collectlve labour agreement (Convention coliective de travail - CCT) No
24 of 2 October 1975 on the procedure for information and consultation of

workers’ representatives in the svent of collective redundancles, amended

by CCT No 24 bis of 6 December 1983, rendered compuisory by the Royal
Decree of 7 February 1984;

- CCT No 10 of 8 May 1973 on collective redundancles, rendered compulsory

by the Royal Decree of 6 August 1973.

- CCT No 24 of B October 1985, rendered compulsory by the Royal Decree of
20 December 1985.

DENMARK

- Law No 38 of 26 January 1977 concerning amendment of the Law on piacement

and unempioyment beneflt;

- Ministry of Labour clrcutar of 4 March 1977 concerning actlon to be taken
by Empioyment Commlssions on receipt of notice of large-scaie

redundancles;
- Mintstry of Labour Decree No 73 of 4 March 1977,

- Ministry of Labour Decree Noc 755 of 12 November 1990 on the definlition of

"under takings" and the reglistration of employees made redundant.

- w 1 r , on the Workers® Statute (fstatuto de [0s
[rabaiadores— ET) (Article 51 and assocciated provisions);

~ BRovyal Decree (Real Decreto) No 696/1380 of 14 Apr|| on appilcation of the

ET to procedures relating to substantial changes In workling conditlions

and suspsension or breaxdown of labour retatlions.



ERANCE

- Law of 2 August 1989 (No B89-549) on the preventlion of economically-
motivated redundancy and the right to redeployment (Artlicles L.122-14,
L.123-3-1, L.132-12, L.132-27, L.143-11, L.321-1 to L.321-15, L.322-1,
L.322-3, L.322-7 and others from the Labour Code (Code du Travatit).

GREECE

- Law No 1387 of 19 August 1983 concerning control of collective

redundancltes and other provisions.

- Protectlon of Employment Act 1977 (N icatl Pr |

ITALY

There is as yet no generally applicable legai instrument through which the

Directive could be Implemented.

LUXEMBQURG

- Law of 2 March 1982 on collective redundanclies.

C - Law of 14 May 1986 on economic growth and regional balance.



NETHERLANDS
- Law of 24 March 1976 on notification of collective redundancles

- Law on Works Coung¢ils, 1971, amended

PORTUGAL

- Pecree Law No €4-A/89 of 27 Febryary on termination of work contracts and
on flxed-term contracts.

EEDERAL REPUBLIC OF GERMANY

- Law on emplioyment protectlon ("Kindlgungsschutzgesetz™) of 25 August
1969. (BGBL | p. 1317) lately amended by the law of 13 July 1988 (BGBL 1|,

p. 1037)
UNITED KINGDOM
- Employment Protectlon Act. 1975 (part |V)

- Ipdustrial Relatlons (Northern Ireland) Qrder 1976 (S| 1976 No 1043)



ANALYS (S OF NATIONAL LEGISLATION

SECTION 1. DEFINITION AND SCOPE OF THE DJRECTIVE

Article Qpe

1.

For the purposes of this Directive:

a)

b)

“Collective redundancles means dfsmissals effected by an

employer for one or more reasons not related to the iIndividual

workers concerned where, according to the cholice of the Kember

States, the number of redundancles Is:

elther, over a period of 30 days:

1. at lteast 10 In establishments normaily empfoying more than 20
and less than 100 workers;

2. at least 10% of the number of workers In establ/ishments
normally empioylng at ileast 100 but less than 300 workers;

3. at /east 30 [n establ/ishments normally employing 300 workers
or more;

or, over a perlod of 90 days, at least 20, whatever the number of

workers normally employed in the establishments in question;

"workers’ representatives”™ means the workers’ representatives

prov]ded for by the faws or practices of the Member States.



2. This Directive shall not apply to:

a) coflective redundancies effected under contracts of employment
concluded for [limited periods of time or for spec/ffc tasks
except where such redundanclies take place prior to the date of
expiry or the completion of such contracts;

b) workers employed by public administrative bodies or by
establ ishments governed by public law, (or. [In Member States
where this concept is unknown, by equivalent bodies):

c) the crews of sea-gol/ng vessels;

d) workers affected by the termination of an establ/shment’s

actl/vities where that Is the result of a judicial decision.

1. THE CONCEPT OF COLLECTIVE REDUNDANCY

The definition In the Directive Is based on two cumulative elements: an
objective element concerning the scale of the redundancies (number or
percentage of workers to be made redundant over a glven perlod) and a

sublective element concerning the reasons for the redundancies.

1. The syblective element |s expressed by the reference to “one or more

reasons not related to the individual workers concerned”.

Strictiy speakling, this allows for exclusion oniy of reasons related to
workers® behaviour; any other Individual excluslons, such as cutting down

surplus staff, would be both Inapproprliate and lnadequate.



Including the motlve as an eiement of the definintion does not restrict the
scope of the situatlions covered, except In as far as the text Itself
del lberately excludes 'certaln situations relating to breach of contract,

which Includes disciplinary issues.

Inherent in the phrase “one or more reasons not related to the individual
workers concerned” 1|Is the clear intention to cover g}l clrcumstances and
situations whlich might lead the employer to decide to dismlss a number of
workers as redundant for reasons connected with the organization and

management of the undertaking.

This element |Is found, In the same terms, In the laws of the following

countries:

Belgium - Art. 1 of collectlive agreement No. 24 bls and Art. 1. 8

of the Royal Decree of 26.03.84

Renmark - Art. 23 a) of Law No. 38 of 26.01.1977
Greece - Art. 1 (1.) of Law 1387/1983 of 18.08.83
Luxembourg - Art. 1t (1.) of the Law of 02.03.82
Nether fands - Law of 24.03.76

In considering Putch law, It Is worth pointing out that, apart from the law
on the notiflcatlon of collective dismissals implementing the directlive which
provides for a definltion of collective dismissals, the Law on works counctls
(1971, amended severa! times) abplles. This law lays down an obtigation on
the employer to Inform and consult the counci! in the event of the business
(or part of the business) ceastng actlvities, or a signlficant reduction,

extenslon, or other change In activities. The law does not defline what Is



meant by "slgniflicant reduction”, but case records would suggest that judges
are less than strict In the matter of recognizing partial staff cutbacks as
"signlficant reductions” within the meaning of the law. |[In the case of
businesses with 10 to 100 workers, the Law on works co;nclls expressly
Imposes a requirement for Informatlon and consultaion where the reduction Is

25% or more.
The legal sltuation In the other Member States varies consliderably.

In_Spaln, the law does not specifically deflne “"collective redundancy”, but
this Is Included in the wider concept ot "breakdown of Industrlal relations
for economic or technological reasons” (Art. 51 of lLaw 8/1980 of 10 March,
contalning the Estatuto de tos Trabaladores, henceforth referred to as

"£E.T."), which Is subject (0 a3 system of officlal authorization.

in_fFrance, (where a very recent law (that of 2 August 1989) has been passed
on the subject, essentlally corresponding to Articles L.321-1 to L.321-15 of
the Code du Travail, there 1is no specific definition of collectlve
redundancy. The sltuations covered by the Directive are Included In the
concept of "redundancy for economlic reasons”, which Is defined In Article

L.321-1.

This definltion also adopts the wording "one or more reasons not related to
the indlividual worker concerned", thereby rematning appticable to the

dismissal of one or more workers.

In_Jreland, sectlon 6 (2) of the PEA 1977 deflnes collective redundancy by

listing the grounds accepted as Justification:



a)

b)

c)

d)

e)

In

"The employer concerned has ceased, or Intends to cease, to carry on the
business for the purposes of which the employees concerned were employed
by him, or has ceased or intends to cease, toc carry on that busliness In

the place where those emplioysss were so employed.

The requiremants of the business for the employees to carry out work of a

particular kind in the place where the employses concarned were so

f

employed have ceased or diminished or are expected to cease or diminish.

The employer concerned has declded to carry on the business wlth fewer or
no employees, whether by requliring the work for which the employees had
been employed (or had been dolng before thelr dismissal) to be done by

other employees or otherwise.

The employer concerned has declided that the work for which the employees
concerned had been employed (or had been doing before their dismissat)
should henceforward be done In a different manner for which those

employees are not sufficlently quatified or trained.

The employer concerned has decided that the work for which the employees
had been employed (or had been dolng before their dismissal) should
henceforward be done by persons who are also capable of dolng other work

for which those employees are not sufflclently quallflied or tralned”.

ltaly, there Is, as stated, no legislative Instrument capable of

ImplementIng the Directive.



Portuguese leglslatlion incorporates a specific and preclise definlition of
collective redundancy (Art. 16 of Decree Law 64-A/89 of 27 February), whlich
contains a subjective element expressed In the following terms: "reasons such
as permanent closure of a busliness, closure of one or more seétlons, or staff

cutbacks for structural!, technological or economic reasons".

Legislatlon in the Eederat Republic of Germany contains no speclfic
definttion of collectlve redundancy, but legal provislon for It |s impliclt
in the system of protection agalnst redundancy In any form, with Vthe
exception of dlsmissal without notice for reascns related to the behaviour of
the worker concerned (§17, (4)Y). This leglslation therefore also
incorporates a subjectlive element which excludes reasons related to the

Indlvidual worker.

In the Upited Kingdom, section 126 (6) and (7) of the EPA 1975 Ilsts the

grounds Justifying collective redundancies:

a) The fact that the employer has ceased, or intends to cease, to carry on
the busliness for the purposes of which the employee |s or was employed by
him, or has ceased, or intends to cease, to carry on that buslness In the

place where the employee is or was so empioyed, or

b) the fact that the requirements of that buslness for employees to carry
out work of a particular kInd, or for employees to carry out work of a
particular kind In the place where he is or was so employed, have ceased

or diminished or are expected to cease or diminlsh.

This clearly excludes any reasons whlich could‘be considered to be related to

the Indlvidual worker concerned within the meaning of the Directlive.
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2. The definltion of collective redundancy In the Directive Is also
governed by an gblective element which requires that the number of workers to
be dismissed as redundant reach a minimum (imit, set according to one or two

alternatlive methods to be selected by each Member State:

- efther, over a period of 3Q davs:

1) at least 10 /n establishments normally employlng more than 20 and
less than 100 workers;

2) at least 10% of the number of workers [(n establishments normally
employing at Jfeast 100 but less than 300 workers.

3) At least 30 In establishments normally emplioying 300 workers or

more.

- or, over a perilod of 9Q days, at least 20, whatever the number of

workers normally employed In the establishments [n question.

The first alternative (pericd of 30 days) has been adopted in Denmark by Art.

23, a) 1) of the Law of 26.01.77.

The methods adopted by the other countries on thls point (scale of

redundancy), are also very diverse.

In Belglum, the quantitative 1imlts deflned in Art. 1. of collactlive
agreement No. 24. bis and Art. 1B of the Royal Decree of 26 March 1984 relate

to a period of §0 days, the number of workers being



- at least 10 In companles employling more thanm 20 and less than 100
workers;

- at least 10X of the number of workers In companles normally employing
at least 100 and less than 300 workers;

- at least 30 In companles normally employlng at least 300 workers.

in Spain, the law does not set any quantitative minimum: the procedure for
redundancy for economic or technological reasons Is practically the same
whatever the scale of the phenomenon. WIith the exception of one or two very
secondary aspects (the most Important of which Is Art. 51 (13) of the E.T.
providing for a shorter procedure and reduced documentatlon requlirements for
firms with a workforce of less than 50, or where the number of workers to be
made redundant does not exceed 5% of the total workforce), the same system is
appllicable irrespective of the slize of the company and the humber of

emp loyees affected.

Frepnch law makes a very clear procedural distinction between dismlssal of
fewer than 10 employees over a perlod of 30 days (which 1is regarded as
economical ly-motivated individual redundancy), and dismissal of at least 10
employees over a perlod of 30 days, which entalls consuitation of the
workers' representatives and Involvement of the authorlitles (Articles L.321-3
and L.321-7 of the Code du Travali). While not constituting a full
definition of collective redundancy, the leglisiation is n tine with the

general meaning of the Directive on this point.




In Greece, Article 1 (2) of Law 1387/1983 deflnes collective redundancy

quantitatively, referred to a set perliod (one calendar month: paragraph 1 of

the same Article), by setting IImlts above which redundancles are regarded as

collectlve on the basls of the number of staff employed at the beginning of

the month, as follows:

5 workers in companlas‘or estab! ishments employing 20 to 50 persons;

2 to 3% of staff or up to 30 persons In companies or establishments
employlng over 50 workers. The maximum Is set every calendar quarter
by the Ministry of Labour In Ilne with a recommendaticon from the
Labour Advisory Committee based on labour market condlitlons at the

time.

In 1retand, section 6 (1) of the PEA 1977 Imptements the first optlon In the

Directive. The reference pertod Is 30 days. The statutory system becomes

applicable where the redundancies affect:

or

or

or

at least 5 employees In an establishment normatiy empioylng more than

20 and less than 50 employees,

at least 10 employees in establlshments normally empioying at least

50 but less than 100 empioyees;

at least 10X of the number of employees in an establishment normally

employing at least 100 but fess than 300 employees;

at least 30 employees in establishments normatly employing 300 or

more employees.



Regarding Luxembourg, Article 1 (1) of the Law of 2 March 1882 sets the
minimum number of redundancles as 10 over a period of 30 days or 20 over a

perlod of 60 days.

Dutch law speaks of collective redundancy where at Isast 20 workers are lald
off elther simultaneously or staggered over a perlod of up to 3 months In an

area sarved by a slingle reglional sesmployment offlce.

In Portugal, the definitlon of collective redundancy In Article 16 of DL 64-
A/89 adopts the 3-month reference perlod (l.e. the second optlon Iin the
Directive) but defines the numbers concerned as a minimum of 2 In companles
employlng 2 to 50 workers or a minimum of § In those employlng over 50

workers.

In F.R Germany. $§17 (1) of the Law on employment protection makes
declaration of redundancy compulsory where the number of workers affected

over a perlod of 30 days is:

- more than S5 in firms normally employlng more than 20 and fewer than
60 workers;

- 10% of workers normally empioyed by the firm or more than 25 workers,
whichever Is the lower, In firms normally employing at ieast 60 and
fewer than 500 workers;

- at least 30 In firms normatly employing at least 500 workers.
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UK legislation on collective redundancy applles to atll establishments,
however many workers they employ. A quantitative distinction Is made between
dismissals entallling mandatory Informatlon and consuitation of workers'’
representatives, and those which must be not!fied to the pub]lc authotlt!es,
The requtrement for Informatlon and consultation extends tc al! dismissals,
whereas notification |Is obllgatory only where 10 or more employees are

affaected (Sections 99 and 100 of the EPA 75).

The reference pertod normally used for calcuiating the number of redundancies
Is 30 days or less, but Sectlon 100 1. a) lays down a period of 90 days or

less where 100 or more emplioyees are involved.

2. THE CONCEPT OF WORKERS® REPRESENTATIVES
Article of 1 (1) of the Directive states that:

"Workers' representatives™ means the workers’ representatives provided

for by the faws or practices of the Wember States”.

The implicatlons of thls definition are twofoid: on the one hand, it means
that any form of national representation of workers’' interests l; acceptable
under the Dlirective (provided It Is endorsed by the law or soclally accepted
practice), and on the other it presupposes the existence In each Member State
of a system of representation which could function within the type of

consultatlon/negotiation procedure envisaged In the Directlve.



In Belgium, worker representation within a flrm Is through:

- workers' delegates on the works council (in filrms employlng 100
workers or more);

- workers’ delegates on the Committee for health, safety and
improvement of the workplace (In firms employlng 50 workers or more);

- the wunlon delegatlon (in the <conditions provided for by the

cotlective labour agreement through which It Is Instlituted).

in the case of collective redundancy, the Information and consultatlon
procedure takes place with the works council or, faliling this, with the unlon
delegation. If nelther counci! nor delegatlion exist, such dlalogue takes
place with the trades unlons represented on the competent JolInt Industrial
council and with the staff or staff representatives (Article 1 (4) of the
Royal Decree of 24 May 1976; Article 6 of Collective Labour Agreement No. 24

of 2 October 1975).

In Penmark, there Is no legai requirement for workers’ representatives within
a flrm. Where such representatlives exlst, they are provided for by the
coltective agreements on "ombudsmen”, and agreements on the election of jolint
committees, half the members of which represent the workers, and the other
half the employer. The law and the explanatory notes attached to the draft
taw provide that, where appropriate, workers' representatlives thus elected

!

must particlipate In nsgotiations and recelve:the cqmmunlcatlons provided for

i
i
i

by Articte 23b of Law No. 38 of 26 January 1977. There are also cases of
workers within a firm electing an ombudsman or spokesman, even where this |is

not provided for by the collective agreements. The law also provides for
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such representatives to participate in negotliations and recelive
communications. In the qulte common evant of there beling no representative
elected by the workers, Articie 23b of the Law and the explanatory notes of
the draft make negotiatlon and receipt of communicatlion the résponslblllty of

the workers concerned.

In ﬁnaln,l Articles 62 and 63 of the ET deslgnaéa staff delegates (In
establ ishments employlné fewer than'so workers) and the works counclls (In
establishments employing over 50 workers) as responsible for employee
representation within the firm. They fulfil the generat requirements lalid
down In Artlicle 51 (1) of the ET on the Involvement of "workers' official
representatives” In the procedure for termination of contracts for econom!c

or technologlcal reasons.

in France, Articles L.321-2 and L.321-3 of the Code du Travaii compel the
employer to consutlt the works councl!l, or In the absence of such, the staff
representatives. The works councils and the staff representatives are the
two entities authorized to represent the entire workforce of a firm,

irrespectlive of whether they are members of a union.

The relevant leglislatlion In Greece is Law 1387/1983, which adopts a system
mak lng representatlion the responsibillty of, In the flrst Instance, the

company unions.

Article 4 (1) defines workers’ representatives as the representatives of the
unlion within the company or establ!ishment whose members account for at least

70% of the total workforce and the majority of workers facing redundancy.
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Article 4 (2) states that where there are several unlions within a company or
establishment, none of which account for 70% of the workforce or the majority
of workers facing redundancy, the workers® representatlives are the delegates
put forward by the varlous unlon executlve committess In a Jblnt dactlaration
to the employer. The representatives are appointed on a proportlonal
representation basis according to union membership, provided that the unions,
comblned, represent 70% of the workers and the majority of the workers

affected by the dismlissals.

where there 1Is no union satisfying the above conditlons, workers are,
according to Article 14 of Law 1757/1988, represented by the works counclli.
wWhere there Is no works councl!, the most representative regional Workers’
Centre appoints a committee from among the company’'s employees. If none of
these options are posslble, workers are represented by a committee of 3 or 5
persons selected from the longest-serving workers In the company or

establ ishment.

In lrelfand, section 2 (1) of the PEA 1977 defines workers' representatives
(for the purpose of complying with the right to iIinformatlion and consultation)

as:

"offlcials (including shop stewards) of a trade unlon or of a staff
assocliatlon wlth which It has been the practlice of the employer to conduct

collective bargaining negotlatlions”.

Clearly, thils Implies the need for de facto recognitlion by the employer, and
noe provision l's made for the non-recognltfon or non-existence of

representatives within the meaning of the law.
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tallan law provides for worker representation within the company or
establishment under a system capable of operating along the |ines described
in the Directive, but there Is no natlional law actually implementing the

requirements of the Directive.

Moving on to Luxembourg, Article 2 (1) of the Law of 2 March 1982 stipulates
that any employer contemplating redundancles Is legally bound to enter Into
consultation with the staff representatives, the Jolint committees (where such
committees exist), and, in the case of companies bound by the Colilectlve

Labour Agreement, with the trade unions party to that Agreement.

Staff delegations exist in alil establishments employing at least 15 workers

under a work contract. Joint committees exlist in companies with at least 150

employees.
in the Netherlands, according to the Law on the Notification of Coitlective
Redundancles, i i r is taken to mean the

assoclation of workers which has members among the persons empioyed in the
undertaking, which according to I'ts statutes has as its aim the
representation of its members’ Interests as employees, which s active as
such in the sald undertaking or establlishment, and which has heid its legal
personallty for at least two years and (s known as such to the employer. This
latter provision is taken as glven where the assoclatlon has notified the
employer In writing that it whishes to be Iinformed of impending cotftlective

redundancles.
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The employer 1s also required under the Works Counclls Act to inform and
consult the works councl| under certain circumstances. Even where there is no
such works councli In flrms with between 10 and 35 employees, the employer Is
required under the Works Councllis Act to convene a special ﬁeeting with the
staff In all cases where there are pians for sheddlng at least 25% of the
workforce, and to give this meeting the requisite information and take note
of the staff's views on the plannad redundanclies. It Is Important to note,
though, that this requirement Is in additicon to the Law on the Notificatlon
of Collective Redundancies - the works councll Is not regarded as
representing workers and employees within the meaning of the directive on the

notiflication of collective redundancles.

In Portugat, Article 17 (1) of Decree Law 64-A/89 designates thse “"staff
commlittee” (Internal representative body composed of a number of members
elected from and by all the staff {n the company) as the employers’ main
intermediary in the cotllective redundancy procedure. Wnere no staff

committee exists, this role may be assumed by the unlon delegatses.

In German legislation, the works councl| (Betrisebsrat) Is the representative
body which the employer must inform and consult 1n all cases of dismissal
subject to the declaratlion requlrement in accordance wlith §17(2)(3) of the

law on employment protectlon.

The Law concerning companies’ tnternal staff regulations stlpulates that
members of works councllis must be elected by all the workers in companises
with at least 5 employees. The works council!s must represent the Interests

of all the workers, Including non-union members.
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nit i feglslation (Section 99(1) of the EPA 75} makes 1t compulsory
for the employer to Inform and consult representatives of an Independent

trade union recognized by him before effecting collective redundancies.

British leglisiation consliders as Independent a unlon which (sectlon 30 (1) of

the Trade Unilon and Labour Relations Act 1974)

_ Is not under the Influence or control! of an empioyer or group of
employers or one or more employor s’ assoclatlons,
and

- Is not'subJect to Influence by the employer or any such group or
association as a result of financial or material assistance or any

other factor capable of exerting such inffuence.

3. SITUATIONS OUTSIDE THE SCOPE OF THE DIRECTIVE

A) Flixed-term contragts and contracts for specific tasks

On the whole, under European leglsliation, the employment reiationship ceases
more or less automatically upon expiry of the term or completion of the task

for which the contract was concluded.

The main aspect to be considered In assessing how far natlonal systems comply
with the Directive [s whether anticlpated curtalliment of such a contract by
the employer Is Included In the definitlon of collectlve redundancy, thereby

falling within the scope of the corresponding leglislation.
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Some Member States - Belglum, Denmark, Ireland, the Netherlands, FR Germany

and Greece - make expliclit provislon for thls eventuality.

In the case of Greece, Article 2 a) of Law No. 1387/1983 adopts Article 1 (2)

a) of the Directive practicaliy unchanged.

In the relevant Spanish leglislation, the wording of Article 49 (3) of the ET
Implles that the procedure in Article 51 is not appllicable to contracts

concluded for a specific period or a speciflc task.

Erench leglstatlion covering dismissals for economlc reasons (Article L.321-1
ff of the Code du Travail) does not, in 'the case of ‘temporary contracts,
include dlsmissal before expiry of the term or completion of the task for

which the contract was concliuded.

In l1taly, the lack of any law In 1ine with the Dlrectlive’'s objectlves means
there are no provisions covering the scatle of collective redundancles

affecting workers under fixed-term contracts.

Moving on to Luxembourq, the Law of 2 March 1982 does not exclude from |Its
scope workers on flxed-term contracts or those under contract to complete a

specific task.

In the case of Portugal, Article 52 (1) of Decree Law 64-A/89 makes the
general provisions applying to the ‘termination of contracts egually
applicablg to short—term contracts, with certaln speclal provisions lald down
;ln the same Article. Thls means that collectlve redundancy does, In 'some

cases, Include early termination of flxed-term contracts.
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United Kingdom legistation on collective redundancy is not appllicabie to the
curtaliment of contracts concluded for a period of 3 months or less, but doas

cover all longer contracts.

B) Workers employed by publlc adminlistrative bodles or establishments

.Each national system has [ts own deflnltlon, In terms of both concept and
] N

terminology, of what constitutes the “civil service" and the types of work

considered to be clvil service functions.

Different countries’ ways of approachlng the probiem of applying leglislation
on collectlve redundancy In thls area are really secondary to the more
general consideration of how labour law relates to the civll service

occupations within national law.

in Belglum, legislation on collective redundancy (lIncluding the above-
ment loned nationa! collective agreements) Is not appllicable to workers
employed by public administrative bodles or establishments governed by publlic

law.

tn Danish and tuxembourg law, there are no restrictions on the scope cf the

Directlve as regards the QuQIIg'or private nature of the employer.

In Spain, Article 1, ET 3) a) excludes from the ET’'s scope the employment
relationship of publtc servants, government empioyees and the staff of local
or autonomous public bodies, on condltion that there Is legistation provliding

for statutory or administrative Instruments governing that relatlonship.
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in France, Artlicle 321-2 of the Code du Travail Includes In the scopa of the

provisions covering redundancy for economlic reasons:

- agricultural, industrial or commerclal companles or Qstabllshments.
beth publlc and private;

- publlc and government service;

- professlonal occupations;

- private companies;

- trade assoctations;

- assoclations of any other description.
Public administrative bodies are the one noteworthy exception.

The leglslatlive situatlion in Greece appears contradictory. Articie 2 (1) of
Law 1387/1983 states that the Law’'s provislons are appillicable to publlc
corporations, local authorlities and corporate bodies governed by pubiic law
"operating In accordance with private business principles"”; but, according to
para 2 of the same Artlicle, the law is not applicable to persons working for
publlc administrative bodles, local authorities and corporate bodles governed

by public law under an employment relatlonship governed by private law.

Any meaningful Interpretatlion of these two paragraphs would Imply the sole

exclusion of clvlli servants exercising the powers of a pubiic authority.

The concepts of "publ!c adminlistrative bodles" and “establishments governed 

by public law" are not used in Jlrlsh Law.
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Sectlon 7 of PEA No. 7 of 1977 states that the taw on collective redundancy

Is not applicable to:

“a) A person employed by or under the State other than persons standling
designated for the time being under section 17 of the Industrial Relatlions

Act, 1969".

As a result of this reference to the 1969 Industrial Relations Act, 28

categories of persons deflned as "Industrial ¢lvll servants" are protected by

the 1977 PEA.

The exclusion of clvil servants Is thus |IImited to those who do not fail into

any of the categories deflned In the 1969 |ndustrial Relations Act. The term
“ciyil servants® Is defined in the Clyil Serylce Regulation Act. 1956.

b) "Offtcers of a body which Is a iocal authority within the meaning of
the Local Governmént Act, 1941". "Offlcers” are distinct from “servants”,
who are included in the scope of the Directive. The "officers" are the
administrative and' professionatl staff employed by the locat and heatth

authorities. The "servants" account for the majortty of persons employed by

the local authorities.

In ftaly, despite the absence of any iaw on the subject, the government has
said that 1leglslative and Independent measures affecting empioyment (n the
public services exclude any possibility of applying the Directive to this

type of employment .
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Under the putgch system, the 1976 Law concerning notiflcatlon of collect!ve
redundancles, which Impliements the principles of the Olrective, applles only
to employers and workers who have concluded an employment contract under
clvil taw (Art. 1637 of the Civll Code). Generally speak{ng, employees of
publtic administratlve bodies and establishments governed by public law are
appolinted unilaterally and are therefore not covered by the Law of 24 March

1976.

Since the GGA of 1945 (exceptional Decree concerning labour retatlons), which
subjects redundancles to priocr authorizatlon by the Director of the Reglonal
Employment Office, Is not applicable to employees of establishments governed
by public law, the law on collective redundancles is also inapplicabie to
parties to an empioyment contract within such an estabilshment. The concept
of "establlshments governed by public !'aw" as such does not exlIst in the

Nether lands; for the purposes of the Directlive, establishments such as the

butch rallways and private teaching estab!ishments must aliso be Inciudsd.

There are, however, specific autonomous laws making Information and
consultation compulsory In the event of substantlial staff cutbacks in the
public sector. Examples are the General Regulations governing the Cilvil
Sarvice for public service employees and the 18981 Law on particlipation in
education. The Dutch railways are coversd by the amended 1977 Law on works

councils, which has a signlficant bearing on redundancy procedurss.

Portuguese labour law does not, on the whote, apply to clvll servants and
other administrative officers, including employees of regional and local
authorities, but does appity In principle to workers in publlic undertakings

and establiishments In Industry, commerce, agrlculture, banks, and lInsurance,

If a private law employment contract exists between worker and employer.
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In FR Germany, the provisions concerning dismissals subject to declaratlion

are applicable to private and public taw undertakings and public bodles.

in United Kingdom teglslation, sectlon 121(1) of EPA 75 exciudes from the
scope of the Directive ‘“persons In crown employmant” as defined In
subsections 2 to §. "A number of public administrative bodies"” and "employees
emplioyed In natlonallzed Iindustries and pubiic utilitlies" are not covered by
the section. A definlition of "employeés“ s glven in sectlon 126(1) and

excludes the pollce and the armed forces.
C) ~-g0 ] v r

In Belgium, Article 3 of the Royal Decree of 24 May 1976 (amended by Articile
2 of the Royal! Decree of 11 June 1986) does not cover undertakings employing

sea fishermen or merchant seamen.

Notes under Article 5 of CCT No 24 state that, In view of the splirit and
structure of the EEC Dlrective and the exclusion clauses set outln Article 5

of CCT No 24, the latter Is not applicable to seasonal undertakings.

in Denmark, c¢rews of sea-going vessels are excluded from the scope of

tegistation on collectlive redundancles.

_There Is no provision excluding the crews of ssa-going vessels In Spanish law

on redundancy for economic or technological reasons.
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In Frange, Article 84, para. 1 of the Code du Travall Maritime (Maritlime
Labour Code) states that the general provisions on redundancy for economlc
reasons can be made applicable to the sea-golng personnel of shipping
companlies, In partlcular conditlons and subject to the necessary adaptatlion,

by Councll of State decree.

In Greece, ships® crews are excluded from the scope of Law No 1387/1983 (Art.

2, para. 2).

Art. 1 of the Code of Private Maritime Law defines a ship as any self-
propelled sea~golng vesse! of a net capacity of at lIsast 10 tonnes. Law
138%/1983 also excludes workers lald off by a construction firm or flrm
‘carrylng out other contract work due to stoppage or suspenslon of the work by

the contracting authorlty, where the latter is the State or a corporate body

governed by pubilc law (Art. 2 (2) d) of Law 1387/83).

irish legistation excludes the crews of sea-going vessels from the protection
envisaged under the Directlive (sectlion 7 of PEA 1977). Furthermore, sectlon 7
(3) authorlizes the Minister of Labour nct to apply the law to certaln

categorites of workers. Such excluslions are by ministerlal order.

In jJtaly, it can be Inferred from the nature of the employment contract for

seamen that they are not covered by any deflinitlon of collective redundancy.

In [yxembourg, Article 104 of the law of 9 November 1990 excludses shlips’

crews from the faw of 2 March 1982 concerning collective dismissals.
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The Dutgch ltaw on coltiective redundancy does not apply to:

a) the categorlies of workers set down in subsecticns a, b, and d of Artlicle
1.2 of the Directlive. Dutch law does not cover the crews of sea-going
vessels;

b) railway staff;

c) workers In pubiic and speclial teaching Institutions;

d) disabled workers employed In sheltered workshops;

e) prlests;

f) men and women whose main or excliusive occupation Is domestic work or

provision of personat services.

In Portugal, generat legistation on the employment contract, Including that
contained In Decree Law 64-A/89 Is not applicable to the crews of sea-golng
vaessels. The same sort of “secondary" exclusion appiles to port workers
forwhom speclfic legal provision 1s made (Decree-Law 282-A/84 of 20 August);
the legislation is not explicit on what constitutes collective redundancy,

which is mentloned (Art. 10) but for which no specific rules are laild down.

German legistatlion on employment protectlion does not cover the crews of sea-

going vessels.

Unlted Kingdom !law (EPA 1975) excludes the crews of sea-going vessels, and

extends the exclusion to other categories:

- Share flsharmen (Section 119 (4) who are regarded as partners rather than

employees.
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- Employees who ordlinarily work outside Great Britatin.

- Empioyees covered by collective agreements on redundancies, provided the
Secretary of State for Employment has Issued an appropriate order
(Section 107). The Secretary of State In such cases has to be satlsfied
that the arrangements are at lIesast as favourable as the general statutory

provisions.

D) Iermination of an establ!shment’ s activities as @ result of a judiclal

decision

In Belglum, If the termination of an establishment’'s activities is a result
of a judicial decision the rules on closures rather than those on collective

redundancies apply.

Belglum has specific legisiation cover!lng redundancy dus to ciosures, hamely
the Law of 28 June 1966 and its Implementing Decree of 20 September 1967,
Article 4 of which lays down the requirement to inform the works councl!| or,
in the absence of such, the unlon representatives; but the requirement |is

only for Information and not for consulitation.

in Denmark, Article 23 a), (2) of the Law of 26 January 1977 Iimplements

Articie 1, para. 2 d) of the Directive.

In Spain, Article 16 of Royal Decree 896/1980 of 14 Apri! concerning the
application of the Estatulo de 1os Irabaladores makes Article 51 of the ET
appllicable in cases of bankruptcy declaration with cessatlon of activitles
and compulsory sale of the whole company. The exception provided for In the

Directive has therefore not been adopted Into Spanish law.
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In Erench law, Article L. 321-8 of the Code du Travai! provides for
situations of compulsory Ilquidation or rehabiliitatlion: the adminlistrator,
employer or ilquidator, as applicable, Is bound to inform the competent
authoglty before effecting dismissals for economic reasons, but this
obligation is subject to the specific rules tald down In Law B85/98 of 25
January 1985. Article L. 321-9 also makes compulsory consultation of the
works councl!, or, where no works counclif{ exists, the staff representatlives.
In essence, there seems to be no effscfive exclusion of these situatlons

under the legislation applying to dismissalis for economic reasons.

In Greece, Law 1387/1983 does not apply, according to Artlicie 2, (2) c¢), to
workers made redundant due to the company or establishment ceasling
activities, where this is the result of a decision by a court of first

Instance.

In lreland, sectlion 7 (2) of the PEA 1977 excludes from the scope of the
Directive dismissal of workers as a result of a judicial decision or
"foilowlng bankruptcy or winding-up proceedings or for any other reason as a

result of a declstion of a court of competent jurlisdiction®.

The probiem of the exclusion specified in Article 1, (2) d) of the Directive
cannot even be considered in ltallan legislation, as there is no speclflc law

on the subject.
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(2) of the Law of 2 March 1982 excludes from its

in Luxembourg, Article 1,
scope collective dismissal of workers followlng termination of the actlvities
Is the result of a judliclal

of the establishment employing them, where this

decislion.

the Untted Klngdom, alil

In the case of

the Netherlands., Portugal. ER Germany and

in
Is applicable

legislation concernlng collective redundanciles
declislion.

an establishment ceasing actlivities as a result of a judlcial



SECTION 1. CONSULTATION PROCEDURE

1. Where an employer (s contemplating collective redundancles, he shall
begin consuftations with the workers® representatives with a view to
reaching an agreement.

2. These consultations shall, at least, cover ways and mean§ of avolding
collective redundancies or reducing the number of workers affected, and
mitigating the conseguences.

3. To enable the workers' representatives to make constructive proposals the
employer shall supply them with ail relevant information and shall (n any
event give in writing the reasons for the redundancies, the number of
workers to be made redundant, the number of workers normally employed and
the period over which the redundancles are to be effected.

The employer shall forward to the competent pubiic authority a copy of

all the written communications referred to In the preceding subparagraph.

1. THE PRINCIPLE OF CONSULTATION

One way in which the Directive has had a major impact is In introducling the
general principle that coltective redundancy must always be preceded by
contact with workers® representatlives to enable them to part(¢ipate elther In
the declslon-making process or Iin finding ways of deallng with the associated

social probfems.
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This principle has now been incorporated into the legislation of most

European countries.

This 1Is true of Belgium (Artlicle 1 of the Royal Decree of 24 May 1976;
Article 6 of Collective Labour Agreement No 24 of 2 October 1975), Denmark
~(Art. 23 b of Law No 38 of 26 January 1977), lreland (sectlon 9 of the PEA
1977), Luxembourg (Art. 2, (1) of the Law of 2 March 1982), the Netherlands,
{(Art. 6, (2) of the Law of 24 March 1976), the Unlted Kingdom (séctlon 39 (1)
and (2) of the EPA 1975) and FR_Germany (§17(2) of the Law of on employment

protection).

In Spain, Artliclie 51 (1) of the ET compels the employer to allow a perlod of
30 calendar days for discussion and consultation with the workers' offictal
representatives. According to para. 5 of the same article, the purpose of
this consultatlion period ts to reach agreement on the measures to be taken to

deal with the situation.

Frepnch law has also adoptsed the princlple of consuiltatlion. Articles L. 321-2
and L. 321-3 compel the employer to convene a meeting of staff
representatives and consultt them on the proposed redundancles. The text does
not specify the alm of such meetings (unlike the Directlve, whilch specifles
"reaching an agreement"}, although Art. L. 321-6 does refer to the
possiblility of a collective agreement on redundancy conditions, to be

conciuded at the planning stage.
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This 1is also true of Qreece, Article 3 of Law 1387/1983 compeliing the
empioyer to Inform and consult the workers’ representatives without
specifylng the aim of such consultatlion as reachlng an agreement. Article 5

ment lons agreement of the partles as one posslible outcome.

In Portyguese leglslation, Articles 17 and 18 of Decree-Law 64-A/89 lay down
In consltderable detall the nature of the Information and consultatlion
requirement Imposed on employers vis-3d-vis workers' representatives. In

defining the procedure, paragraph 1 of Article 18 actually uses the terms

"negotiation” and "with a view to reaching an agreement™.

2. THE FORM CONSULTATION SHOULD TAKE AND THE SUBJECTS TO BE COVERED

Paragraphs 2 and 3 of Article 2 of the Directive cover what could, In
general, be descrlbed as the c¢ontent of <consultation with workers’

representatives. They deal with the point or aim of the exercise and the
actual Informgtion to be submitted to the representatives for consideration.

The latter Is the most concrete of the employer s cbligations.

Some national legistation contains parallels with paragraph 2 of the
Directive with respect to the aims of consuiftation, e.g. Greece (Art. 3 (1)
of Law 1387/1983), lreland (section 9 (2) of the PEA 1977) and Portugal (Art.
18 (1; of Decree-Law 64-A/89), although no detalled procedures are laid down

In Spanish or French law.
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The plcture is very different when consldering the ipformat!on the employer

Is legally obiiged to supply to the workers’' representatlves.

In Beigium (Art. 6 CCT No 24), Denmark (Art. 23b, 2 and 3, Law of 26 January
1977), lreland (Section 10 of PEA No 7, 1977), Luxembourg (Art. 2 (3) of the
Law of 2 March 1883), Eederal Republic of Germany (§17, paras 2 and 3 of the
Law on employment protection) and the Unlted Kingdom (Section 99 of EPA 75)
legistation exists compel fing the employer to provlde workers’

representatives with the foliowling Information:

— the reasons for the redundancles;
- the number of workers to be made redundant;
-~ the number of workers employed;

- the period over which the redundancies are to be effected.

Spanlsh leglistation Is less speciflic. Article 51 (3) of the ET laying down
the consultation requirement |s restricted to compelling the employer 1o
provide the workers' representatives with background Information and
documentatlion. The wording of Artliclie 10 of Royal Decree 696/1980 is also
genearic, referring to documentary evidence of the reasons for the

redundancles.

In French legistation, Article L.321-4 refers to:

- the economlic, financial or technlcal reason(s) for the planned

redundancies;

- the number of workers affected by the proposed redundancles;
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- the categorles of workers concerned and the proposed criteria for the
order of redundancies;

- the number of workers, permanent or otherwlise, embloyed in the
establ ishment;

- the provisional timing of redundanclies.

in the case of dismissal of at least 10 workers within 30 days, the same
Article adds that the employer |Is also obliged to inform the staff
representatives of planned measures to avold redundancies or timit the number
of workers affected and to facllitate the redepiocyment of staff where
redundancy is unavoldable. The wording of the Artlicle thus corresponds to

that of Artlicte 2 (2} of tha Directlve.

The Greek law (Art. 3 (2}) places the criteria given In A-ticle 3 (3) of the
Directlve In a different order (the reasons for the redundancies; the number
of workers to be made redundant, speclifying sex, age and quaiifications, and
the number of workers’ employed, along with any Information which may help
them {(the workers' representatives) make constructive proposals). There Is,
however, one notable omisslion, In that there Is no requirement to Indlicate

the perlod over which the redundancles are to be effected.

The Information wlth which employers are required to provide the workers’
representatives under Qutch law (Article 4 of the Law of 24 March 19786) |Is
that speclified in the Diractive: reason for the redundancies, number of
workers to be made redundant, number of workers normally employed and the
perlod over whlich the redundancies are to be effected. The workers’
representatives must also be Informed of any attempt made by the firm to

avert the threat of redundancy. Furthermore, in the event of a significant



reduction In the flrm’'s activitles, the taw on works counclls (Art. 25 (3))
obllges the employer to inform the councl]| of the reasons, probabte
consequences for the staff and proposed ways of keeplng those consequences to

a minimum.

In Portugal, the information the employer Is obiliged to supply is deflned in

Art. 17 (2) of Decree-Law 64-A/89 as follows:

- description of the technicat, economlic and flnanclal reasons for the
redundancles;

- the number and category ¢f workers in each sector of the company;

- criteria for the choice of workers to be made redundant;

- number of workers to be made redundant and their respective professional

categoeries.

However , the Law makes no mentlon of the period over which the redundancles

are to be effected.
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SECTICON 11, C TiV NDAN

Employers shall notify the competent public authority in writing of any

projfected collective redundancles.

This notification shall contain all relevant informatfon concerning the
projected collect/ve redundancies and the consultation with workers’
representatives provided for In Article 2, and particularly the reasons
for the redundancies, the number of workers to be made redundant, the
number of workers normally employed and the period over which the

redundancies are to be effected.

2. Employers shatl! forward to the workers’™ representatives a copy of the
notification provided for i(n paragraph 1.
The workers’ representatives may send any comments they may have to the
competent public authority.

Article 4

Projected collective redundancies notifled to the competent public
authority shall take effect not weariier than 30 days after the
notification referred to [n Article 3 (1) without prejfudice to any
provisions governlng indlvidual rights w/th regard to notice of

dismissal .
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Hember States may grant the competent public authority the power to

reduce the perifod provided for In the preceding subparagraph,.

2. The period provided for in paragraph 1 shall be used by the competent
public authority to seek solutions In the problems ralsed by the

projected collective redundancles.

3. Where the /[nitilal period provided for /n paragraph | 1s shorter than 60
days, Member States may grant the competent public authority the power to
extend the inmitial period to 60 days follow/ing notification where the
problems raised by the projected collective redundancies are not [lkely

to be sofved within the initial period.

Hember States may grant the competent pubtic authority wider powers of

extension.

The employer must be informed of the extension and the grounds for it

before explry of the iInftlal period provided for In paragraoh 1.

1. POINTS TO BE COVERED IN THE NOTIFICATION

Leglisiattion in Belglum (Art. 7 of the Roya! Decree of 24 May 1976), Denmark
(Art. 23 c of the Law of 26 January 1977), the Netherlands (Art. 4 of the Law
of 24 March 1976), Luxembourg (Art. 3 of the Law cof 2 March 1982), FR Germany

(§ 17 (3) of the Law on employment protectlon) tays down the requirement to
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notlfy the pub!lc‘authorlty ofthe planned redundancies and stipulates that
this notification must contaln all relevant information, Including the reason
for‘the redundancles, the number of workers normally employed and the period
over which the redundanclies are to be effected. The employer must also
provide the public authorlity with information to allow Identiflcation of the

employees made redundant.

in in, in the event of no agreement being reached during the consultation
period, Art. 51 (5) of the E1 gives the employer the option of requesting
authorization from the competent authority to terminate the work contracts.
In such cases, the employer must oprovide the authority wlith supporting

documentation and the record of the consultations.

Article 13 of Royal Decree 696/1980 specifies the documentation required,

which lIs:

- a llst of the workers to be made redundant

- a separate list of the remaindér of the company’'s staff

- detalis of the economic or technologica! reasons for the reddndancles
- the company’s general accountling documentation

- the oplnion of the works council or staff representatives

what Is requlired In thls case Is not so much notification as an appllcation

for authorization, which, if anythling, makes the reqgulrements more exacting.
in France, according to Article L.321-7 of the Code du Traval!, the procedure

In the event of projected redundancies affecting ten empioyees or more within

a perlod of 30 days must Include notiflcation of the employment service.
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The aim of notliflcation s to allow the authorlity to check whether the
requirements in respect of informatlon and consultatlon of workers'
representatives and the rules on soclal measures (lIncluding ways of
Implementing the redeployment agreements) have been complied with, and to
ensure that the soclal measures have been effectively Implemented (Artlicle

L321-7).

French law does not Impose a minimum notiflcatlon requirement, specifying
only that projected collective redundancles must be notified, including the
Itst of employeses whose contracts are to be terminated. However, where
redundancy affects at least !0 employess wlthin 30 days, thus constltuting
coltective redundancy In the terms of the Directive, the competent authorlity
must Immediately be notified of all Information passed on to the staff

representatives.

In Greece, Art. 3 (3) of the above-mentioned law obliges the employer to
provide the competent authority, 1|.e. the regional authorlty and labour
inspectorate, with a copy of atl documentation concerning the planned
redundancies (the documentation sent to the workers' representatives In
accordance wlth § 2 of the same article). If the company or establlishment
has branches in several reglons, the documents must be sent to the Minister
for Labour and the Labour Inspectorate for the area In which the

estab!lshment or branch affected is situated.
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The collective redundancy procedure - within the meaning of the Directive -
Is Initiated by receipt (submisslon) of the record of the consultations held
between the employer and the workers' representatives (Art. 5 (1)). The
record must be sent elther to the reglonal Chief Administrator or the

Minister for Labour, In accordance with Art. 3 (3).

Collective redundancles can only be implemented by a local or central

author |ty decision Iimliting thelr scope.

Irish law (section 12 (1) of the PEA 1977) also makes notiflication
compulsory, this time to the Minlster for Labour. The information to be
provided by an employer proposing to make collective redundanclies wunder
section 12 of the PEA is detailed 1n S.1. No 140. Employers are obliged to

provide the fdllowing information

(a) the name and address of the employer, Indicating whether he Is a sole
trader, a partnership or a company,;

(b) the address of the establlishment where the collective redundancies are
proposed;

(c) the total number of persons normally empioyed at that establishment;

(d) the number and descriptions or categorles of employees whom It |Is
proposed to make redundant;

(e) the perlod durlng which the collective redundancles are proposed to be
effected, stating the dates on which the first and the final dismissals
are expected to take effect;

(f) the reasons for the proposed collective redundancles;



(g) the names and addresses of the trade unions or staff associations
representing emplioyees affected by the proposed redundancies and with
which It has been the practice of the employer to conduct collectlive
bargainlng negotiations;

(h) the date on which consulitations with sach such trade union or staff
assoclation commenced and the progress achleved !n those consultations to

the date of notiflication.

Section 22 of the PEA 1977 stipulates that where an employer Is convicted of
an offence under Section 11 or 14 he may piead In mitlgation there were
substantifal reasons as to why he could not comply with the sectlion under

which an offence was commltted.

In 1taly, the specific area of competence of the public authorities with
respect to collective redundancles is deflned In Law No 675 of 1877: where
there Is no collectlve redundancy procedure (l.e. In smali firms and non-
industrial sectors) the employer is obliged to inform the local employment
offices of the intended staff cutbacks, foltowing which the employment offlce

arranges a conclliation meeting.

On the remaining polints, there is no legal requirement for involvement of the
public authorities or provision for the parties concerned to request such
Involvement. The employment offlces are, however, empowered to settie labour
disputes through concllliation and to provide a conclllatlon service where

this |s requested by employers and staff.

To summarize, there are three maln points:
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1) there Is no general obiigation to inform the public authorities appliying
equally In all sectors other than Industry and transport;

2) in the latter two sectors, involvement of the publilc authorlitles Is not
compulsory;

3) no written notiflcation of projscted redundancies 1Iis requlired under

ltallan iaw.

Portuguese law makes no provision for an administrative procedure separate

from consuttation with workers’ representatives.

Action Dby the authorlities, whilch has hitherto taken the form of
author lzation, now Involves participation in the negotlation procedure In
order to ensure that proceedings are properly conducted and to seek to

reconciie the iInterests of ail partles (article 19 (1)).

There Is therefore no provislon for independent notiflcation as lald down In
the Directive; the authority simply receives a copy of the communication made

to the workers’ representatives together with the relevant documentation (cf.

Art. 2 (3) of the Directive).

Iin the Unlted Kingadom, under Section 100 of the EPA 1875, notification by the
employer to the public authorfty must include all the relevant information
concernling the projected collective redundancies, particularly the
justification, the number of workers to be made redundant, the number of
workers normally employed and the per lod over which the redundancies are to

be effected.
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However, British tlegislation on coltective redundancies contains an escape
clause (Section 100 (6) of the EPA 1975) allowing the employer to take the
"steps towards compilunce which are reasonably practicable” where there are
speclal clircumstances renderfng It not reasonably practlicable for the
employer to comply with the requirements of subsectlons 1 to 5 of EPA sectlon
100, (compelliing the employer to notlfy the public authority of any

cotlectlve redundancles envisaged).

The Inclusion of clause 6 IiImpllies that certaln projected redundancles need

not necessarlly be notifled.

2. COMMUNICATION TO WORKERS® REPRESENTATIVES OF THE NOTIFICATION MADE TO THE

PUBLIC AUTHORITY

Under legislation in Belglum (Article 8 of the Royal Decree of 24 May 1976),
PDenmark (Art. 23(c) - Law of 26.1.77, Irejand (sectlon 12 (3) PEA No. 7,
1977), the HNetherlands (Art.4 para 3 - Law on notlfication of collective
_redundancles), Germany (§17, para 3 of the Law on employment protectlion),

United Kinadom (Section 100(1) - EPA 1975) and Luxembourg (Art.3(3) of the

Law of 2 March 1982), the employer must provide the workers’ respresentatlves

with a copy of the notification made to the public authority.

In Spain, Frange, Greece and Portugal, however, the emplioyer Is under no such

obligation.
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the following polnts shoulid be mentioned:

In $pain It Is not a matter of simplie notification: the employer must
submlt an application for authorizatlon, which witil be consldered on
a purely administrative baslts taking the situation of the employment

market as the main criterlon.

In @Qreece, as already mentlonaed, the administrative procedure |Is
inltiated by receipt of the record of consultations "slgned by both
parties”. A further point Is that the Chief Administrator or Minlster
for Labour may, at any time during the procedure, require the
workers’' representatives to put forward thelr viewpoint (Art. S (3)

of law 1387/1983).

In Portugal, the absence of any provislion correspondlng‘to Art.3 (2)
of the Dlrective stems from the lack of a concrete administrative

procedure for collective redundancies.

3. THE PERIOD BETWEEN NOTIFICATION AND COLLECTIVE REDUNDANCIES TAKING EFFECT

A) Notlce perlod

According to Belglan and Qanish law (Art. 9 of the Royal Decree of 24 May

1976 and Art. 23 d of the taw of 26 January 1977 respectively), redundancies

cannot take effact untll at least 30 days have etapsed following notification

of the public authoritty by the empioyer.



Spanish law does not specify a notlce perlod. Art. 9 of Royal Decree
696/1980 sets as the upper IlImits the perlods set down In Art. 51 of the ET
(for consultation of workers’' repressntatives). The consultation perlod may
be curtalled In the event of agreement belng reached or the lack of

likelthood of agreement acknowledged.

in addition, the public authorlity must Issue a decision on whether to

authorlze the redundancles within a maximum period of 30 days (Art. S1 (8)).

No notice perlecd is specified in cases of dismissal for economic or
technologlical reasons; It would appear that where the authorlzatlion of
collective redundancy 1Is granted, the employer is free to terminate the
contracts even where the perlod of thirty days referred to In Article 4.1 of

the directive has not elapsed.

In France, according to Article L.321-6 of the Code du Travail, the employer
may not give his employees notice of dismissal before a period of at least 30
days has elapsed following notification of the pltanned redundancles to the

competent authority.

The minimum 30-day period separating notification from notice of dismissal

has a twofold effect in iine with the Directive:

- termination of contracts will always be after expiry of the 30-day perlod
calcutated from the notification date (except where the authority

exerclises Its power to reduce that period);
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- the procedure for economicatiy-motivated dlsmlssals does not prejudice
appllcation of the general regulations concerning the term of notice (see

Art. L.122-14-1).

in Greece, the consultatlion perlod Is 20 days (Art. 5 (1)).

Whore an agreement has beon 1aiached, the collective redundancies take effect
ten days after submisslon of the record to the Chlef Adminlstrator or
Minister for Labour; where there Is po_agreement, tHe public authority has
ten days (from the date of recelpt of the record) in which to take any
reasoned decislon ggainst immediate or complete implementat}on of the
redundancies (para 3.). The Law adds that If this decision is not taken
within the specifled perlod, the collective redundancles shall be effected

within the conditlons accepted by the emptoyer during consuitation (para.4).

To summarize, the redundancies originally envisaged cannot, as a general
rule, take effect before expiry of a 30-day period calculated from, In the
terms of Article 3 (3) of the same taw, the date on which a copy of the
redundancy plan Is submitted to the competent authorlty, at the start of

consuitations with the workers’ representatives.

Article 6 (2) extends appllication of the provislons concerning normat
termination of the employment relationship and payment of compensation to

Include collective redundancles.

In jretand., sectlon 12 (t) of the PEA 1977 sets the minimum period between
notification of the Ministry of Labour and the first redundancy taking effect

at 30 days. This condition 1s found agatn I1n section 14 (1).
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In addition, Section 16 safeguards "the right of any employee to a period of
notice of dismissal or to any other entitlement under any other Act or under

his contract of emplcyment™.

In Luxembourg, Art. 4 (4) of the Law of 2 March 1982 provides for a perlod of
60 days (wlthout prejudice to the provislons governing the rights of

indlividuals in respact of the notice parlod.

In the Netherlands, a period of 30 days hust elapse following notification of
the authority and unions before the Director of the Regional Emplbyment
Office can conslder the application for authorization to termlnate the
emplioyment relatlionship (Articie 6 (1)). Proceedings before the Regional
Employment Office cannot therefore start before the térﬁlnétion of the salid
30 day perlod and the notlce periods cannot begln to run before the date of a
adminlistrative authorisation. The La@ concerning notiflcation of collective
redundancies does not, however, specify the period which must elapse before
the redundanclies take effect, and slnée notice perlods vary considerably,
there may also be wide variation In the effectiQe dates of dismissal oncs

authorization has been obtained.

According to Portuguese law (the above;mentlohed Decree Law 65-A/89),
coltective redundancy |s based elther on an agreehent between the employer
and the workers’ representatives, or on a unllatefél decislon by the
employer, which may not be taken less thén 30 days following the

communicatlon Initiating the consultatlon procedure.
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Every worker must be glven at least 60 days offictal notlce of dlsmissal

(Article 20. (1) and Article 21 (1)).

This means that the timse elapslﬁg between announcement of the planned
redundancies and the redundancles taking effect does not depend on the
authoritles (who play a very secondary role), but may on no account be less
than 60 days (notlice perlod) and, where there Is dlsagreement, must bs at

least 90 days.

In FR_Germany., the perlod Is one month rather than 30 days (§18 (1) of the

Law on employment protectlon).

In additlon, §8 of the Law on employment promotion stiputlates that If, within
12 months, chanyges are |likely to be envisaged within a company which wil |
involve a number of redundancles equa! to that laid down In §17 (1) of the
Law on employment protection, or redeployment to an activity commanding a
lower salary, the employer must Immediately inform the Director of the
Regional Empioyment Offlce In writing, enclosing the oplinion of the works

council.

In the United Kingdom, projected collectlve redundancies of which the public

author ity has been notified take effect:

-~ a minimum of 60 days following notiflcatlon of the public
authoritles, where 10 to 99 employees at one establilishment are to be

made redundant over a period of 30 days or less;

- a minimum of 90 days following notification of the publlc authoritles
where 100 or more empioyees at one establishment are to be made
redundant over a perlod of 90 days or less (Section 100 of the EPA

1975).
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B) Regducticon or extension of the notice period

a) Reduction

The flinal paragraph of Article 4 (1) of the Dlirectlive enables the Member
States to grant the public authority the power to reduce the notice perlod
provided for In the preceding subparagrapn. This would gensrally be an
administrative decision reflecting an early solution to the problems posed by

the planned redundancies (paragraph 2 of the same Article).

This power Is aiso granted In france (Article 321-6, second paragraph) and In
Luxembourg (Article 5 of the Law of 2 March 1982) where the period may not be

reduced beyond the standard or statutory notice period to which the employee

Is entltied.

Belglan lLaw grants the same right, but at present (t can only be exercised
(by the Dlrector of the Sub-reglonz!l Emgloyment Serv!ice) in respsect of
projected collective redundancies foliowing ciosure of a company where this
is not the result of a Judiciai declsion, or companies employing port workers

and ship repairers, or constructlion firms.

In Dutch leglislation, Article 6 (47 of the law of 24 March 1976 stipulatses
that the Director of the Recional Employment Office is not bound to observe
the notice period of one month where such observation would prejudice the
redeployment of workers threatened wlith redundancy or the jobs of other
workers In the company concerned. The Dlrector of the Reglonal Employment
Office may only reduce this period with tng approva! of the Minister for

Soclal Affalrs and Employment .’

Denmark, Spbaln, Greece, lretland and PQrtygai, for various reasons linked 10

other aspects of thelr own legal systems, have not made use of the
possibility afforded by the finai paragraph of Articlie 4 (1) of the

Directive.
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Two speclal cases are worthy of mentlon: the Federal Republlc of Germany and

the Unlted Kingdom.

In ER _Germany, §18 (1) of the Law on empioyment protection stipulates that
the Employment Office commltteé responsible for redundancles szJect to
declaratlion may reduce the one-month compulsory notice perlod prior to the
redundancles taking effect. In reachlng a declislion, the commlttee, composed,
Inter altla, of workers' representatives and employers, must take account of
the partilcular clrcumstances In each case and also examin whether thes
employer has accomplished Its duty to notify lald down by paragraph 8 of the
law on the employment promotion ("Arbeltsforderungsgesetz”).

In the United Kingdom, Section 100 (6) of the EPA 1975 enables -the employer
to take any steps which are reasonably practicable where the particular
clrcumstances make 1t impracticabte for him to comply with atll the
requirements laid down In Articles 3 and 4 of the Directive, which Includes
respecting the 30-day period between notlfication of the public authoritles
and the redundancles taking effect. The empioyer is therefore empowered to

Al

reduce this period In speclal clrcumstances.

b) Extepsion

Articie 4 (3) of the Directive allows Member States to “grant the competent
public authority the power to extend the Initial period to 60 days following
noti{fication where the problems raised by the projected collective

redundanci/es are not [lkely to be solved within the Initlal perifod”.
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Provislion Is also made for “w/der powers of extension~.

To quallfy for extension, according to the same paragraph, the inital perlod
must be less than 60 days and the emplioyer must be Informed of the extenslon

and the grounds for It, before expiry of the Inltial perlod.

These provisions have been Incorporated Into national leglsiation In vary

different ways.

in Belglum, the 30-day period may be extended by the Director of the Sub-
reglonal Employment Service up to a maximum oOf 60 days followling
notiflcation. At least one week before expiry of the Initiat 30-day period,
the employer must be Informed of the extension and the grounds for it (Art. 1

b) of the Royal Decree of 24 May 1976).

where a company Is being closed down, the Law of 28 June 1966 and the Royal
Decree of 20 September of 1967 implementing Artlicies 3 and 17 of this Law do
not provide for extension of the notlice period.

In Danish, Spanish, French, lrish, Dutch, Portuguese and i leglislation

there are no provisions equlvalent to Article 4 (3).

However, In the Unlted Kingdom, Section 106 (4) of EPA 1975 states that the
notice period may be varied (but may not be less than 30 days) by an order

adopted by both Houses.
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In Greece, Article 5 (3) of Law 1387 stipulates that where consultation with
the workers’ representatives has not led to an agreement, the Chief
Administrator or the Minlister for Labour, by a reasoned declslon (ssued
within 10 days of the date of recelpt of the record, and having examined the
dosslier, may, wlth due regard to the sltuation of the employment market and
of the company, and the economlic Interests of the country, extend the
consuttation perlod by 20 days at the request of one of the parties. This
means that where the partiles are not In agreement, a period of up to 50 days
could elapse between public authorlity ~notification and the collectlve

redundancies taking effect.

in Luxembourg., the Minister for Labour may extend the 60-day pericd to 75
days {f the problems created by the collective redundancles are not {ikely to
be solved within the Initlal perlod. (Art. S (1) of the Law of 2 March
1982). On the other hand, Article 12 of the law of 14 May 1986 {(the framework
law on the economy) allows the Minister of fabour to.extend the perliod to 90
days where undertakings benefiting from publtic aid resort to collective

dismissals wlthout Justifying the exlstence of objective reasons.

The employer must be informed of the extension and the grounds for 1t not
later than the fifteenth day preceding expiry of the initlial period (Article

5 (2)).

In ER_Germany., §18 (2) of the employment protection taw stipuiates that the
Employment Offlce commlittee wilith Jurisdiction in the matter of redundancles
subject to notification may extend the consultation perlod before the
redundancies take effect by a maximum of two months. Use of this provision
Is most commonly made where a large number of workers are latd off In medium-

sized or large companies.



The Court of Justice has considered the provislions of the Collective
Redundancles Directive in four cases, three of whlch arose out of
Infringement proceedings brought by the Commisslion agalnst Member
States for fallure to Implement the Directive. The fourth came to
the Court by way of reference for a preliminary rullng from the
Holesteret (Danish Supreme Court). Each of these cases wlll be

considered [n turn.

Commlsslon v, ttaly. Case 91/81 1982 ECR D.2133 (Annex 3)

This action arose out of an application by the Commission to the

Court for a declaration that Italy had failed to implement the

Directive with respect to certain sectors of the economy, in

particutar agriculture and commerce. In addition, it appeared that
under Italian law, there was no provision for the notlfication of
planned redundancles to the competent public authority, and that
those authorlties were not compelled to seek solutions to the
problems ralsed by the planned redundancies. Morsover, collective
agreements purporting to Iimplement the Directive did not make any
provision for the workers' representatives to be notifled in writing
of the Information specified in the Directive. The Court, after
examining the provislions of ttalian law purporting to Impiement the

Dlrectlive, heltd that Italy had not fully Implemented It.
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On a more general note, the Court took the opportunity of emphasizing
that the Directive laid down minimum criterta, leaving It open to

Member States to adopt hligher standards (f they so wished.

"In thls connectlon it should be emphaslzed that the Dlirect!ve, which
the Councl! consliders corresponds to the need, stated in Article 117
of the Treaty, to promote Improved workling conditions and an Improved;
standard of Illving for workers, Iis intended to approximate the
provislons lald down In this field by the Member States .... whilst
Isaving to the MWember States power to apply or introduce provisions

whlch are more favourable to workers*”.

commissiopn v, lItaly Case 131/84 1985 ECR_3531 (Annex 4).

Thls case concerned the fallure of the {tallan government to
Implement the Court's Judgement In Case 91/81 consldered above In
paragraphs 2.2 and 2.3. It did not, therefore, conslider the
provislions of the Directive. However, 1t Is of Interest to note that
the Court dismlssed arguments, based on domestlic soc!al and economic

difficuities, raised to justify non-imptementation of the Directive.

“The (taifan Republic contends that Directive 75/129 has not yet been
fully Impl!emented for objective reasons. in ttaty's present soclatl
and economic sftuation, legistative activity must be directsd
primarily towards malntaining the levet of employment and It would be
Inappropriate to adopt rules concerning collective redundanclies at a
time when there Is an emergency which must be dealt with In order to

safeguard employment.
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It has been consistentiy held by the Court that a Member State may
not piead provislons, practices or circumstances existing In |Its
internal Irgal system In order to Justify fallure 'to comply wlth
obllgations and time Iimlts laid downin directives. According to
Directlive 78/129, the measures should have been adopted by 19
February 1977. In Its Jjudgement of 8 June 1982 the Court held that
by faillng fully to Impltement the Directive within the prascribed
period, the Italian Republ!c had failed to fulfll its obligatlions

under the Treaty".

With respect to non-compliance wlth its judgement, the Court was
equally firm. it stated that ailthough Articie 171 of the EC Treaty
did not lay down a time limit within which a judgement must be
complilied with, It was well establlished that the implementation of a
judgement must bs commenced Immedlately and must be completed as soon

as possible. In the present case, there had been unreasonable delay.

In this case, the Commission alieged that the measures adopted by the
Beiglian authorities to Implement the Directive were narrower In scope

than the Dlrectlive In two main respects:

- Belglan law did not meet the requirements of the Directive wlth
respect to the protection of workers in the event of coilectlive
redundancies arlsing from the closure of undertakings where such

closure did not come about as a resuit of a judicial decision;
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certain categorles of workers, namely ship repairers, port workers
and manual workers in the buildling industry were excluded from the

scope of the measures purporting to Implement the Ditective.

Concerning the first point, the Belgian Government, In its defence,
clalmed that the distinction drawn in Belgium between the closure of
undertakings and collective redundancles had historical origlns and
that In any event, the vast majorlity of closures of undertakings
whlch were |lkely to lead to collectlve redundancies came about as a
result of a fudlcial declision, and so wers excluded from the scope of

the Directive.

The Court rejected this argument holding that even if most closures
of undertaklings came about as a result of a judicial declision, that
dld not mean that Belgium was relleved of its duty to protect workers
threatened with redundancy as a result of other closures. The Court
went on to find that the measures taken In Beiglum to Implement the
Directive did not provide for the Informatlon set out In the
Directlve to be provided, nor for a standstill period of at least 30
days from the date of notification of the proposed redundancles to

the public authorities.

With respect to the excliuslion of certaln categories of workers from
the scope of the provlsibns implementing the Dlrective, the Belglan
Government argued that such exclusions were Justifled by the nature
of the emplioyment In question and the provislon of adequate soclal
security benefits In cases of unemployment. The Court firmly
rejected thls argument.

“The Court has consistentiy held that the Member States must fulfll
thelr oblligations under Community directives In every respect and may
not plead provislons, practices or circumstances existing In their
internal legal system In order to justify a fallure to comply wlth
those obligations. The Kingdom of Beigium cannot, therefore, plead
In its defence that the clircumstances at fssue are of little
practicat slgnificance. Nor |Is Its failure to comply fully with
Directive 75/129 justified by the fact that Beilglan law provides the

workers in question with cther forms of soc:al security™.
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Dansk Metalarhelderforbund and Specialarbelderforbundet | Danmark v.
Nlelsen & Son Maskin-fabrjk A/S In tilguldatign Case 284/83 1985 ECR
553 {Annex 6]

This case came to the Court by way of a reference for a prellmlinary
rullng from the Danlsh Supreme Court. The questions arose In
proceedings brought by two trade unions acting on behalf of their
members against H. Nielsen & Son, a company In |lquidation, [(the

Company]}. The facts were as follows.

In February 1980, the Company Informed the staff representatives of
Its financlal dtfficutties. On 14 March 1980 It informed the
bankruptcy court that it was suspending payment of its debts. The
two trade unlons then asked the Company to provide a bank guarantee
for the future payment of wages. No such guarantee was given, and on
18 March 1980 the workers stopped work on the advice of their trade

unions.

On 21 March 1880 the Company informed the competent Danlish Emptoyment
Office that it was considerling dismissing a2ll Its workers. On 25
March |t was declared Insolvent on its own application. On 26 March

1980 the workers were dismissed.

The two trade unions claimed compensation from the company uncer
Danish law Implementing Directive 75/129 (Articie 102 a (2) Danlsh
Ltaw on the Procurement of Employment and Unemployment Insurance),
which stipulated that if the employer did not glve the competent
authorlities 30 days notice of proposed collective redundancles he
must pay the workers compensation equivalent to thelr saiary for that
perfod. In the event of the employer’'s insolvency the Wage-earners’

Guarantee Fund |Is responsible for the payment of thls compensation.

When the case came before the Hg)esteret, the question arose as to
whether the cessatlon of work in the circumstances of the case fell
within the scope of the Directive. it was further queried whether
the Directive covered sltuatlons where the employer ought to have
contemplated large-scale redundancles and to have glven advance

notice of them but did not In fact do so.
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The Court answered both questlions In the negative reasoning as
follows: the Dlirectlive dld not affect the employer s freedom to
effect or refraln from effecting collective dlsmlssals. Its sole
objective was to provide for consultation with the trade unions and
for notification of the competent public authority prior to such
dismissals for the purpose of avolding the contemplated redundancies

and mitigating thelr consequences.

To Iinterpret the Dlrective otherwise would glve the workers the
possibiiity of bringing about dismlssals agalnst the will of the
employer and without his belng In a position to dlscharge his
obllgations under the Directlve. It would tead to a resuilt contrary
to the objective of the Dlirective, namely to avoid or reduce
coltective redundancles. Consequentiy, the termlnation by workers of
their contract of employment following an announcement by the
employer that he is suspending payment of his debts cannot be treated

as dismissal by the employer.

With respect to the second questlon, the Ccocurt held that thsere was no
implled obiigation under the Directive on employers to foresee
collective redundancies. The Directive dld not stipulate the
clrcumstances in which the employer must contemplate the collective
redundancles and in no way affected his freedom to declde whether and

when he first formulated plans for collective dlismissals.
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conclusion

The case law on collective redundancies has been, for the most part,
concerned with the adequacy of measures adopted by the Member States to
implement the Dlrective, rather than with the Interpretation of |Its
particular provisions. Wlith respect to the duty of Member States to execute
the provisions of the Dlrective, It is quite clear from the jJudgements of the
Court that the Court requires the Directive to be fully and properly
implemented regardless of soclo-economic difflcuities or Industrial practices
prevaiilng in the Member States. There Iis no obligatlon on an employer to
foresee collective redundancies: he is at I|lberty to declde If and when he

should resort to dismissing his workers.
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BELGIUM

1. Belglan legislation shows a high degree of conformity with the provisions

of the Dlrective.

Certain points on which the Court of Justice of the European Communities
(Decislon of 28 March 1985, Case 215/83) held that Belgium had faited to
discharge Iits obligations under the EEC Treaty - exciuston of the case of
closure of undertakings where this ts not the result of a judictal decislon,
exclusion of port workers, ship repalrers and manual!l workers In the building
Industry - were brought into line with the Directive by the Royal Decres of

11 June 1986.

2. There s, however, a difference In form between Belglan ilaw and the
Directive in respect of the reference pericd pertaining to the definition of
collective redundancy: Article 1 (1 a) of the Directive gives the option of

30 or 90 days, while Belgian law specifies 60 days.
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Thls cannot really be described as an Iinfringement, howsver, as the
deflnition {s, overall, more favourable to workers (Article 5 of the

Directlive).

There are no major problems as regards appllcation of the Dlrectlive In this
Member State. Where there are differences betwaen natlonal taw and the

Directive, the result |s always more favourable to workers.

1. Spanlish legislation Is broadly in conformlty with the genera! spirtt of

the Directlive and in most cases also coincldes on points of detall.

2. There Is no specific definltlon of collective redundancy {n Spanish law.
This does not, in Itself. imply non-application of the Directive, as an squal
level of protection covering dismissals on any scale is implicit In the ldea

of termlination of contracts for economic or technological reasons.

't shouid not be forgotten that in Spanish legislation, gffjglal
rt lon is required before dismissals for economic or technological

reasons can be effected.



- 70 -

3. There is, however, one area in which conformity wlth the Dlrectlive Is
questionable, namely, what consultation with workers' representatives must
entall under Spanish law, Including Information requirements. The |aw
contalins only a rather vague reference to supporting Informatlon and
documentatlion (Article 51 (3) of the ET) or documentatlon providing grounds

for the dismissals (Articte 10 of Royal Decree 696/1980).

No reference Is made to the alms or purpose silther of consultation or the
provision of IiInformatlion to the workers’' representatives. In vlek of the
emphasis lald by the Directive on the consultation/negotliation phase of the
coltlective redundancy procedure, this would appear te constlitute a

signlificant omisslion.

In order to assess thlils point properly, conslderatlion must be glven to the
fact that the 1law lays down extremely detalled requirements for full
documentation before official authorization may be granted (Article 13 of
Roya! Decree 696/1980) and that under Spanish law officlal authorization must

be obtained before collective dlsmissais are effected.

4. A further polnt to note is that Spanish law does not compel the employer
to iInform the workers’ representatives of the notiflcatlicn (or rather, the
application for authorization) made to £he competent public authorlity. There
is no minimum perlod before redundancies can take effect, and therefore no

provislon for reducing or extending such a period.

5. All these aspects of the Spanish legal requirements In respect of
dismissal for weconomic or technlcal reasons appear to be the logical
consequence of the major role played by the labour administration In the

redundancy procedure.



There are, howsver , certaln major aspects which could be improved,
particularty In the matter of Informlng workers' representatives of the
appllication for authorization, and the minimum notice - period before

redundanclies can take effect.

6. Furthermore, |t must be emphaslzed that the tack of specific fegislation
safeguarding the notice period (as provided for by the Directive) could leave

the employer complete freedom as regards the timing of the dlsmissals.

1. The very recent law (2 August 1989) concerning the prevention of
dismissal for economic reasons and the right to redeployment has brought

French leglslation more Into line with the Directive.

Most of the descrepancies (in the scale of the redundancies, sltuations
excluded, the content of consultation with workers' representatives and the
notice perlod requlired before the redundancies take sffect) result from the

adoption of provisions more favourable to workers.

2. However, Franch law does not establlish minimum Information requlrements

for notificatlon of the projected redundancies to the competent authority.

This belng sald, Artlicle L.32t1-4 compels the employer , at the start of
consultations with the workers’' representatives, to provide the authority
with "all retevant information", which necessar(ly includes the minimum lald

down In Article 3 (1) of the Directive.
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Law No. 1387 of 18 August 1983 largely conforms with the Directlive.

There are certaln polints to note, however:

a) The exclusion of workers made redundant by firms carrying out contract
work where the cessation or suspension of activities Is attributabie to
the contracting authority, if the latter is the State or a corporate body

governed by public law (Art. 2 (2)d);

b) Article 3 (2) of this law does not require an indication of the period
over which the planned redundancies are to be effected to be Included in

the Information supplied to the workers' representatives.

The Commission considers these to be two major points on which the natlonal

legislation |Is at varlance with the Directlive.

With regard to a) above, It should be borne in mind that the Iist set down in

Article 1 (2) of the Directlve Is clearly restrictive In Intent.

The omisslion of Article 3 (2) of Law No. 1387 should also be seen in the
light of the fact that the Greek system makes no real provislon for
notlficatlon of the public authority (the minlimum requirements for which
could Include indicatlon of the period over whlich the redundancles are to be

effected).

The cotiective redundancy procedure is Initlated by submission of the record
of the consultations, which cannot really be seen as the equivaient of

detailed notification of the planned redundanrcies.
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1. There appears to be a number of respects |In which Irish 'law may not be

fully in Iine with the aims and procedures set down In the Directive.

2. By Including an exclusive typologlical llst of the clrcumstances In which
‘cotlective redundancies’ are regarded as having taken place for the purposes
of the legislation, the 1977 Protection of Employment Act may be narrower In

scope than the provisions of the directive.

3. The Irish system makes no provision for information and consuitatlion wlth
emplioyee representatives where It has rot bean the practice of the employer
concerned to conduct coftective bargainglng negotlations with a trade union
of staff assocliation. Satisfactory compliance witn the Directive is therefore

not guaranteed on this point.

Throughout thls report, reference has been made to the generai lack of

legisiation on coilective redundancy in ttalian national law.

An Inter-union agreement exlists within the Industrial sector, concluded on 5§
May 1965 and stlll consldered to be In force. The system set up by the
agreenent |s based on Jjoint analysls of the company's situation by the
empioyer and the workers’ organization with a view to reaching agrsement on
the scale and timing of the redundanclies. Also to be taken Into account Is
Law No. 675 of 1977 which provides for involvement of the authorlitles tin
conclllation In those sectors in which no procedure based on agreement

exlists.
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In recent years, various ltems of draft legl!station more In line with the

Directlive have been produced, but so far none has bseen passed.

The Court of Justice of the European Communrities has twlce found Italy to be
in breach of Its oblligations under the EEC Treaty (Decistons of 8 June 1982,
Case 9/81; and 6 November 1985 Case 131/84). In 1ts Judgement Iin the flrst
case, the Court drew attenltion both to the Iimited scope of existing
legislation (which did not cover commerce or agriculture), and to the fact
that the regulations In force departed from the Directive on severatl

essentlal points.

In view of thls sttuation, ltaly has not been considered In most of the areas
covered by this report when dealing with national approaches to the probiems

of applyling the Dlrective.

The Law of 2 March 1982 has made the Luxembourg system one of the most

closely aligned with the Directive.

Any aspects of natlonal leglistation which differ from the Directive (scale of
the redundancies, excluded situations, perlod between notiflication and the
redundancies takling effect) do so In a way which Is more favourable 1o

workers, and therefore In accordance with Articie 5 of the Directive.
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Dutch taw Is broadly In line with the alms and procedures of the Directlive.
The oniy problems which might artse In applying the Dlrective In the
Nether lands would be In respect of excluded sltuations. However, any such
probiems wouid not really constitute a fallure to apply the Directlve, elther
because they fell outslde the scope of Its objectives or because they were

adequately covered by the Law on works counclis.

1. The very recent Decree Law 64-A/89 represents a change of direction In
Por tuguese legisiation on collective redundancies in that a system of
consultation/negotiation wlth workers ™ representatives has replaced that of
official authorizatlon. Adaptation to the Directive could be seen, rather
ironicaltly, as a step backwards In terms of protection against redundancy,
which has now become a matter purely for the employer to decide, open to
prior tlegitimation through agreement wlith workers' representatives and
subject to subsequent examlination by the judge, but which can be nelthsr

prevented nor modifled a prior{ either by the authorities or by the workers.

2. The definition of collective redundancy, in terms of the grounds given,
does not seem entirely satisfactory in view of the Directive's requirements,
In that 1t leaves open (while not providing for) the possiblility of
collective redundanclies for reasons other than cessation of actlivities or

staff cutbacks.
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The replacement of certain grades of staff for technologlcal reasons would be

one such example.

The IlImits set on the scale of the redundancies, on the other hand, are

rather more favourable than thresohlds set out In the Directive.

3. Under the occupatlions to which the coliectlve redundancy procedure does
not apply, port workers constlitute a special case. Portuguese leglstation
has developed In such a way as to offer more stabiflty to dockers than has
hitherto been the case, and redundancy is therefore presenting more of a
probtem. Howsver, our iInformatlon seems to suggest that port workers ars

outside the scope of the Law on collective redundancies.

4. The law does not stlpuiate a speclfic period over which the redundancies
are to be effected. Furthermore, there 1s no independent administrative
procedure, the publlic authorities playing a purely auxlliary role in the
consultations/negotliations between the employer and the workers’
representatives. The employer must provide the authcority wlth a copy of the
written communlication and documents passed to the workers’' representatives at

the start of the procedure.

The main objectives of administrative involvement as set down in the

Directives are, however, safeguarded by the Law (particularly Article 19).

German legislatlion does not ltay down a collective redundancy procedure as
such, but the leglslation as a whoie 1is comptetely In line' with the

Directlive, certaln aspects being more favourable to workers.
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UK legisiation appears to be inconsistent w!th the requiremsnts of the

dlirectlive in a number of respects.

1. The definlition of situations covered by the collective redundancy
procedure - reflectling that of “redundancy™, l.e. sltuations invoiving
cessatlion or reduction of activity or a reduced need for certain functions or
professional actlvities - seems narrower in scope than that of the Directive
in respect of the grounds for the dlsmissals, described as “not related to

the iIndividual workers concerned".

2. The definition of workers’ representatives in Section 99 of the EPA 1975

Is problematic. The i{dea of conducting negotlations wtth representatives of
an__indeoendent trade union recognized by the employer makes it possible for

the consultation procedure tc he completely inapplicabie where no trade union

is recognized by the empioyer.

3. United Kingdom leglisliation does not compel an employer contempiating

collective redundancies to Initiate consultation “with a view to reaching an
agreement

In 1989, the Commission sent the British Government a formal notice of
complaint in respect of these three points together with a fourth, le. that
the system of penaities adopted by British iaw (sections 101-105 of the EPA)

was not, In the opinlon of the Commission, in conformity with the effective
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implementatlon of Community law. In their reply of 9 March 13990, the British
authorities acknowledged that UK taw dId not Implement the Dlrective
adequately In respect of polnts 1, 3 and 4 and agreed to amehd the reievant
leglstation but rejected the Cpmmlsston's criticlism in respect of point 2.
The Commission subsequently declided that the British authorlties should be

sent a reasoned opinion In respect of these matters.
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