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 EXPLANATORY MEMORANDUM . .~ . AT

'Counc1L ReguLat1on No 17 of 6 February 1962 ’ the f1rst ReguLat1on

ﬁ1mpLement1ng Art1ctes 85 and 86, does not appLy to a1r and sea trans-

.,fport, by virtue of Counc1l ReguLatwon No 141 of 26 November 1962 "and .

sea transport are consequentLy the- onLy branches of the economy where ’

2

" Council ReguLat1on No 1017/68" of 19 JuLy 1968 . At present, a1r and

‘thereaare‘novdeta1ted rules applying the compet1t1on provisions.

Yet there is no doubt that air and sea transport are subject to the

v prov1s1ons of Art1cLes 85 and 86. In its Judgment of 4 Apr1l 1974

in Case 16?/75 (Comm1ss1on v. French Republic), the Court of Justice

‘heLd that air and sea transport remain, on the same bas1s as the

other modes of transport, ‘subject to the general ruLes of the Treatys, :

§ aLthough they are, by vwrtue of Art1cLe 84(2), SO Long as the Councwt

" has not dec1ded otherw1se, excLuded from Title IV of the Treaty,: re-ﬁ

Lat1ng to the common transport pol1cy, The Judgment: of 12 October

: 1978 (Comm1ss1on Va BeLg1um), conftrms that -these generaL rutes 1n-

'cLude in part1cular the compet1t1on ruLes4.

' In short the prov1s1ons of Art1cLes 85 and 86 appLy to air and sea.

transport but detailed rules of appl1cat10n do not yet ex1st.

" In thws f1eLd, pending the entry into force of such ruLes, Art1c£es»“‘

- 88 and 89 provide the onLy LegaL basis for act1on by the Member

States or the Communwty'

o -’under Article 88, the author1t1es in Member States shaLL ruLe on

the adm1ss1o1t1ty of agreements and on abuse of a dom1nant pos1- ,f
gtwon in accordance with the Law of the1r country and w1th Articles
85, 1n’part1cuLar paragraph 3, and 86; ' '

H W N

"0J No 13 of 21 February 1962, p. 204/62

0J No: 124 of 28 November 1962, p,,2751/62 ‘and OJ No 175 of 23 July 1968, p 1
ECR 1975, p. 371 '

ECR 1978, p. 1881
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b ‘brought to an-end, the CommiSSLon shall record it in a reasoned

- Artlcle 89 requlres the Comm1s81on, in cooperatlon with' the

fcompetent authorltles in the Member States, who shall glve it
“their a381stance, 13 1nvest1gate cages’ of suspected 1nfr1ngement ,
,of the pr1n01ples of the rules of competxtlono ' If it flnds that =
‘there has been an. 1nfr1ngement 1t shall propose approprlate ,

measures to bring it to an end. If the 1nfr1ngement is not ,

decision. ‘It ‘may authorlse Member States to take, the measures

~needéd 10 remedy the situation.

-

This has two consequences.

The Commission currently has not the power. to enforce the»rules bf\,‘a

competltlon efflclently and consxstently v1s-a~v1s the’ airllnes,

‘In order to conduct 1nvest1gat10ns and secure the termination of

1nfr1ng@ments, it is dependent on the cooperaﬁlon of the approprlaie ‘

nat ional authorities.

On the othar hand, in the absence of an melementlng regulatlon,

Articlon 89 nnd RIS are diroohly and iully upplicable in each Member

© State. The natxonal courts have 3ur1sd10tlon to hear complalnts

 relating to business conduct contrary to those Artlcles and - elther

-

to forbid such conduct or not. B : 7

It féliowé‘thét there 1s a risk that ‘Community law will be 1nterpreted'
in a manner diverging from one Member State %o ‘another and that

adequéte‘aébounttwill not be taken of the spec1flc feaxures of the

'activities'concerned,, this could. act to the dlsadvantage of alrllnes
rand passengers. The attentlon that alr transport is already '
. Teceiving among publlc oplnlon in the Ccmmunlty is clear ev1dence

that this rlsk‘ls_a real one.

' The desire to have Articles 85'5nd 86 appljing,uniformly.throughout‘

~ the-Community and to ensure that both“cairiers and users enjoy a

sufflclent degree of legal securlty, in itself warrants the adoptlon ’

of a Regulatlon applylng the rules of competltlon to. aIr transport,

RV
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4./’ More‘donSistency in the appiication'of Articles 85 and 86 would”
also make ‘for the obaectlve emphasmsed 1n the Comm1551on memorandum
to the Council of 16 July 1979 regardlng a Communlty contrlbutlon to
the development of air transport serv1ces.‘r ‘Whether 1t iz a quest;on ‘
of the product1v1ty and hence the competltlveness of Community
airlines or of offering Communlty natlonals‘alr transport.facxlities h
‘that meet their néeds more closely;at'a better'pricei this Regulation -
will have a helpful contribution o make, in parallel with other.

' measures o be taken under a Community policy on air transport.

Communlty nubllc oplnlon and the EurOpean Parllament1 are - shoﬁxng
1ncrea31ng keenness. on haV1ng some kind of action taken here. Thé

. . Comm1ss1on is -aware’ of thls expectatlon an& that xs one of the reaqons
| < why it is prop081ng that the Coun011 adopt this Regul¢tlon as

envisaged in its memorandum,

5, But\the Commission is not unaware of the 1imits,to the action it can
. take. Its ambition is not to ﬁse the competitibn rules as a means .of -
1ntrodu01ng an . air tranoport policy that the Communlty does not yet have.
But these rules, 1n ~conjunction wlth other measures called for in the
memorandum ‘( freer access to the market, more flexible faremsettlng
arrangpments) should help to create more competitive structural condltlans,
 wh1ch are: themselves a better guarantee .of a more efflclent Communlty«-

air transport 1ndustryo

The main structural feature of the 1ndustry is the heavy 1nf1uence :
exerted by gOVernments, partlcularly by means of a vast complex of
bilateral agreements’ relatlng to allocatlons of routes, fares and
capacities; whlle other forms of air transport may be somewhax more
~competitive, there is very 11ttle oompetltlon in scheduled serv1ces,

particularly so far as fares are concemed, o o

e

1Europea.n Par11ament 16 October 1980 Debate and resolutlon on
the Schwa,rzenberg and Hoffmann reports. '

"
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. Mopeover, most of the qirlinés, and certainly all the big airlines,

fare'within/%he category of "publié‘undértakings"»and "undert&kings

to whlch Member Stdhes grant special or ‘exclusive rlghts" w1th1n the“
meaning - of Artlcie 90(1) of the EEC Treaty. / ’

/ ‘ , :
Aft101e$ 85 and 86, and consequently the provisions of the Regulatlon,/
w1ll aple to all alPllﬂPS whether they ‘are in the public sector, .the '

'prlvate sector or mlxed to the extent that their conduct is the result L

of autonomous ‘business pollcy and is not 1mposed by State. measureso
If however, the activity of these undertaklngs is the result of

gevernmen tal 1nstruct;ons, the legal appre01atlon will be dlfferentg.

In thls case the Comm1551un W111 have to exammne whe%her Article 90 xs

apollca.ble® " The flrst paragraph of %hls pr0v151on prohlblts Member

~ States from: enact;ng or maintaining in force any measure contrany to-

/the rules contalned in the Treaﬁy, in part1cu1a; the bompetltlon rulesa

Article 90(3) goes on to provide that in the exerblse of 1ts own power¢

“.the Commission may address appropriate dxrectmves or decmslons to

Member States ‘to have such measures removed. A sp901f1c.prob1em,

however,.arls@s in the field of tariff flango ~ The information the

 Commission a at present has indicates that in most. cases this 1s the sole

responsibilltyvof‘hgmber\statesg It follows thdt the acm1v1ty of the

Governments corresponds in general 1o an autcncmous price f1x1ng measureﬁ,

and not to 8 concertatlon between firms.” When this is the case, theré

is no ground in pr1n01ple to scrutlnlze the actlvity of Qtates or cqmpanles

. on the bas1s of Article 85, Should, however,.the_Comm1351on"f1nd that the

Governments' respon81b111ty  corre sponds in fact to a delegatién to the
flrmw to determlne ‘the raxes 10 be applléd and that thxa v gives rise
to an 1nfr1ngement of Artlole 90 and/or Artlole 85 of the Treaty, the

Comm1q51on w111 have to take the necessary avtlon un&er those prov1s1onsa”

' The,present réguiation doés not pféjﬁdge‘the‘application of Arﬁiéle 90.

\

'leew1oe the Raguldtlon w111 be without pregudloe to the Comm1351on s

power under Article 90(2) of the Treaty, giving

derovatlons from the prohlbltlon on certain restrictive practlces and certaln -

forms of a’buse of domlnance 1f' lt is found that their ppoh1b_r1t';on o
would obstruct the performance in Law of in. fact of the

part1cutar tasks assigned to aer1ne compan1es o

oS
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'regard1ng access to the market and capac1ty.

whlch are entrusted w1th the prov1b10n 6f services of general economic.
1nterest, provmded that trade is not affectea to such an extene g
would be conirary to the 1nteregts of the Communlby. . But the L*az°"

f this derogatlon could only be glven case by case, for the tlﬁ“ being,

. and subgect to the 1nterpretatlon placed upon the law by the Court of

Justlce,

Regardlng those markets where dlrect -or indirect State 1nterventlon 1b‘\

strongest, the direct appllcatlon of Artlcles 85 and 86 to alrllnes vig

this Regulatlon will 1n1t1a11y “be llmlted but w1ll grow in importance

-as measures are taken at Communlty level to relax staﬁe contro

This gra&ual approaoh would also be des1rab1e for other reasons - and

‘partlcularly the 1nteract10n between the p031t10n of an alrllne in the
,Communlty market and on 1ntercont1nental routes = for the European
" airlines would in any case ‘be glven the tlme they need to adapt to the.

»competltlon rules. v ;

N

!

“In Jkhe anannmﬂ (-onl.nx(. Lho (‘ommixmion would alno tuko im,o

con81derat10n the possxble prdblems/ar181ng from the ex1stenee of

agreements between Member States ‘and thlrd countries whether balateral or

»multllateral and between thelr alrllnes. The Comm1381on w11x aleo heve

to. reepeot the pr\no1ple of comity. when applvlng Art, 3“ and 86 to third

" countries airlines actlng under instructlon from thelr goveramont

- Since circumstances are'changing all the time/the‘Commission feels tha%
. for the moment all it can propose is a procedural Regulation giVlng 1*

vthe necessary powers to 1nvest1gate and punlsh 1nfr1ngements so that *tq,

decisions w111 be cpmplled wlth.
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“principles underty1ng 1ts own adm1n1strat1ve pract1ce and the

Inltlally a flexlble approach fully complymng thh Artloles 85 and 86
w111 have to be made to the speclflc problems that arise in air -

;tranSport and %o the 1nev1tab1e changes in the conﬁexﬁ wzthln lech .

“the 1ndust:y work

1]

“For this reason, and - ‘also because 1t must begin by acqu1r1ng some
' pract1cat experience, the Comm1ss1on cons1ders that it should not
~ involve itself at this §tage in def1n1ng certain categor1es of

_agreements or concerted pract1ces wh1ch either ‘may not be caught

by Article 85(1k\or may quaL1fy for group exemption: under Art1cLe
85(3) The Commission. w1LL however cont1nue to reflect on th1s

probtem and will Look for a sotut1on,

In this regard the Comm1ss10n would seek to apply in a reaL1stic,,

' V‘way,,tak1ng account of the speC1f1c nature of the. sector, the

7

L 3ur15prudence of the Court concern1ng agreements and abus1ve

'pract1ces in other 1ndustr1es.

Consequentl the ba51o provisions of the Regula$1on 81mp1y deflne the‘

© scope (Artlole 1) and excluﬁe certaln technlcal agreemenﬁs (Artlcle 2)

Regmdlng the procedural rules (Articles 3 to 22), it has been thought |

appropr1ate to take over the structure .and woralng of Regulatlon N0310]7/68 :
which applies Articles 85 and 86 to forms of transport9 other than air

’or,sea transport. Thls Regulatlon to some extent reflects sp601flc

feaiures of the fransport market -as a whole,:yln particular it adopts the

 1dea of flexlblllty and simplifies the. procedural arrangementsa

Whereas under Regulation No. 17 Artlcle 8;(3) is appllcable only if firms

~have notified thelr agreements and applled for exemptlon and. the Comm1531on

has then taken a decision on their case, Regulation N001017/68 enables‘r

~agreementsg de01s1on§ and restxlctlva practlcas satlsfylng the tests of .
Articie 5 of the latter Regulation = 1xself inspired by Article 85(3; -

to- h< regxfoed as out lde *he/nron1h1t10n 1n AFﬁlCLe 85(1) ml%huut any

action by the uommunxty au»horlzles baan ﬁEbeSﬁme for the ourpOSem~

buf f irms wish to know exact]y ﬂﬁ@“@ wh@J siaﬁd Lbcy CEn - app ¥y oto the

% of the present Regulation adopts the same procedurs.



. THE-COUNCiL 6F THE EURQPEAN CpMMUNITIEs,zv

\

 Having regard to the proposal from the Commission, -

HaQing fegard;to the Opinion of'the‘Europeen Eartiameﬁﬁ}

Proposal for a
REGULATION (EEC} - OF THE COUNCIL

.‘I>
appLy1ng Art1ctes 85 and 86 of the Treaty @uLes on: compet1t1on
appLy1ng to undertak1ngs) to a1r transport ' :

Hav1ng regard to- the Treaty estabL1sh1ng the European Econom1c Commun1ty,
‘and in part1cular Art1cLe 87 thereof, ‘ ‘

_Having regéhd tq.the‘Opﬁnion of’the~Economic.and~So¢iaL Cb@mittee,



gWhereas:

p ‘The ruLes on compet1t1on form part of the Treaty s generaL prov1svons,:

wh1ch atso appLy to a1r transport T e e
:)The rules for apply1ng these provisions are e1ther spec1f1ed in the
chapter on compet1t1on or faLL to be determined by the procedures

Le1d,down theretn. .

'.It foLLows from Art1cLe 1 of Regutat1on No 141 that Council ReguLat1on
‘No 17 does not apply to air transport

The procedural rules Laid down iﬁ"aegu(ation‘_ (EEC) No 1017/68 apply
.to surface transport only. ’ : L 7

fAt present, therefore, the Comm1ss1on has no direct means of 1nvest1gat1ng.
cases of suspected 1nfr1ngement of Art1ctes 85 or 86 of the Treaty. :

‘The Comm1ss1on L1kew1se has no. powers to . take Dec1s1ons and jmpose Lo T

'penattwes to secure the removat of. 1nfr1ngements.,‘

: To remedy th1s s1tuat1on a regutat1on appLy1ng the ruLes of compet1t1on

: to air transport should be adopted, anaLogous ‘to the reguLat10ns

) cover1ng;other forms of transport and other. sectors of the economy.

A . ’

v

- Such a reguLat1on must prov1de for appropr1ate procedures, dec1s1on- .

mak1ng powers and penalties to ensure. complwance w1th the proh1b1t1ons :

“laid -down in Art1cLe 85(1) and in Art1cLe ‘86, together with deta1led
ruLes for the apoL1cat10n of Art1cle 85(3) \

For this purpose account shouLd be taken fo’the*proVisions Laid down
by ReguLatwon No 101?/68 as regards 1nLand transport, reftect1ng

_certain spec1f1c features of the transport 1ndustry taken as a whoLe. .

i
; [
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‘The present reguLat1on does not: preJudge the appL1cat1on of
'fArt1cLe 90 of the Treaty.» ' '

.'f

: G1ven the pecuL1ar features of air tranSport, it will 1n “the f1rst

“1nstance be for f1rms themselves to see that their agreements,'

dec1s1ons and concerted pract1ces conform to the competition ruLes,

and. not1f1cat1on to the Commission need not be compuLsory.

In certa1n cases f1rms may w1sh to appLy to the Comm1ss1on for

,‘conf1rmat1on that the1r agreements, deC1stons and concerted practices.

are .in c0nform1ty wwth the Law, and a s1mpL1f1ed procedure should be La1d

down for such cases.

N

HAS ADOPTED THIS REGULATION :



(a) the establishment or application of standards or types

Article 1

]

- ' Scopefof the Regotation

This ReguLatnon Lays down rules appLy1ng ArtwcLes ‘85 and 86
of: the Treaty to air transport. ‘ '

It shaLL appLy onLy to' 1nternat1ona[ air transport from or

to one~or more community a1rports.

Article 2

} Exemption for technical agreements

_ The proh1b1t1on La1d down in Art1cte 85(1) of the Treaty shaLL'

not apply to agreements, dec1s1ons or concerted pract1ces the‘\
object and effect of wh1ch is to apply techn1cal 1mprovements

or to achieve techn1caL cooperat1on by means of:

of aircraft, equipment, supplies or fixed installations;

: (b) the exchange, pooL1ng or Jo1nt ma1ntenance of aircraft,

parts, equ1pment or fixed installations and the exchange

-or pooL1ng of personnel;






‘b‘\A‘-

Article 3

3

\ V_Procedures on_complaint or on the COmm1ss1on S _own 1n1t1at1ve IR R

."Actwng on recewpt of a, compla1nt or on its ‘own 1n1t1at1ve, the Comm1ss1on , ;
"shaLL 1n1t1ate procedures to termwnate any 1nfr1ngement of the prov1s1ons of
- Articles 85(1) or 86 of the Treaty. R ' ST

CompLa1nts may be subm1tted by., 3\; PR lA

-

a). Member States, ) .
b) naturat or Legat persons who cLa1m a. Legwtvnate wnterest

¢
)

Article 4

\ResuLt of procedures on compta1nt or. on the Comm1ss1on s own 1n1t1at1ve

-1; Where the Commission f1nds that there has been an 1nfr1ngement of Arti~. _
cles 85(1) or 8 of. the Treatyw it may by dec1svon requxre the undertak1ngs
or assocwataons of undertak1ngs ﬁoncerned 10 br1ng such 1nfr1ngement ‘to

~ an end. ’ ‘

wW1thout pre;ud1ce to the other prov1%1ons of thvs Regutat1on, the Commwss1on
'~may, before takﬁng a dec1s1on under the preced1ng subparagraph, address
‘to the undertak1ngs or assoc1at1ons of undertak1ngs concerned recommendat1ons~

g

".for term1nat1on of the 1nfr1ngement.-\

If the Comm1ss1on, act1ng on a compla1nt rece1ved, concLudes that on
§the evwdence before it there are no grounds for 1ntervent1on under. Art1cles ii ’
8S($)or .86 of the Treatyor Art1cLe 8of th1s Regutation, in respect of any L
agreement , dec1s1on or pract1ce, 1t shall 1ssue a. dec1s1on re;ect1ng the P

.compLa1nt as unfounded.,\

. . - - . RN o . ‘g . - L
o - ' oo . . . ' LA
Lo . . . S . . g rl N BTN



: ',h3.7 If the Comm1sswon, whether act1ng on a. compla1nt rece1ved or on its

N

"vown 1n1t1at1ve, concLudes that an agreement, dec1s1on or concerted pract1ce

‘satisfies the prov1s1ons both of Art1cLe 85(1) and of Art1cte 85(3) of the

'ft'Treaty, 1t shaLL issue a dec1s1on applywng Article 85(3) Such dec1s1on

“'eh;shaLL 1nd1cate the date from which it is ‘to take effect. Th1s date may be L

. pr1or to that of the dec1s1on.;-:y,‘l "5“5‘ SRR :‘» ' fn ,vg

Art1cLe 5

Appl1cat1on of Art1cLe 85(3)-ob3ect1ons'.~
1;1 Undertak1ngs and assoc1at1ons of undertak1ngs wh1ch seek appl1cat10n
ef Article 85(3) 1n respect of: agreements, dec1s1ons and concerted

: ’;pract1ces faLL1ng w1th1n the prov1s1ons of Art1cLe 85(¢1) to wh1ch they are
- part1es may submit appL1cat1ons to. the Qomm1ss1on. »_,; ¢ s

O

v 1f the Comm1sson judges an appL1cat1on admwss1ble and is in possessvon _fe; -

>\fof all the ava1lable ev1dence, and no action under Art1cle 3 has been'

' ‘_taken against the agreement, dec1s1on or concerted pract1ce in quest1on,,

f.fthen it shaLL publ1sh as soon as poss1bLe in the 0ff1c1al ‘Journal of the
:European Commun1t1es ' a summary of the appL1cat1on and 1nv1te alt
’1nterested th1rd part1es to. subm1t the1r comments to the Comm1ss1on w1th:n
ch1rty days. Such publicat1on shall have regard ‘to the, leg1t1mate

-y1nterest of undertak1ngs 1n the protectvon of the1r buswness secrets.

AN

-f3._ Unless the Comm1ss1on not1f1es appt1cants, w1th1n n1nety days from'h
. the date of such pubL1cat10n 1n the Off1c1al JournaL of the European
Commun1t1es, ‘that. there are- ser1ous doubts as to the appL1cab1L1ty of
“Article 85(3), the agreement dec151on or concerted pract1ce shall be
irdeemed exempt, 1n so far as 1t conforms w1th the descr1pt1on g1ven 1n ‘

', the application, from the proh1b1tton for the t1me already elapsed and
‘.”for a max1mum of three years from the date of publ1cat1on in the 0ff1c1at

JournaL of the- EurOpean Commun1t1es. i R X

If the Comm1ss1on f1nds, after exp1ry of the n1nety-day t1me L1m1t,'

© U but before expiry of the threenyear per1od that the cond1t1ons for

| *‘*.ArtncLe asm SR R R T e e

appLy1ng Art1cLe 85(3) are not sat1sf1ed, it shall issue a dec.s1on .
dectar1ng ‘that the proh1b1twon in Article 85(1) is appl1cable. Such )
.‘dec1s1on may be retroactfve where the part1es concerned have gtven 1naccurate .
';1nformat1on or where they abuse the exempt1on from the prov1s1ons of :



”'r 4o If, w1th1n the n1nety-day ‘time L1m1t, the cOmm1ss1on notifies"

.+ applicants as. referred to in the first subparagraph of paragraph 3, it R
3ffshaLL examine whether the prov1s1onS’of Artwcte 85(15 and of Artvcte 85(3) \‘f.l S

r"tf'are sat1sf1ed.

ns;,If 1t‘f1nds that\the prov1s1ons of Art1cle 85(1) and of Art1cLe 85(3) are s
'wﬁsat1sf1ed it shaLL issue a dec151on appty1ng Art1cle 85(3) The. dec1sion

’ ,7’k:shall 1nd1cate the date from which 1t 1s to take effect. Th1s date may be

o fcont1nue to be sat1sf1ed. .

?pr1or to that of the applwcat1on.

Art1cLe 6 -

e

Durat1on and revocat1on of dec1s10ns appLy1ng Art1cle 85(3)

F?ﬂ1 Any dec1s1on appLy1ng Art1cle 85(3) taken under Art1cles 4 or 5
o shaLL 1nd1cate the per1od for whwch 1t Jds to be vaL1d, normalty
[, : B

b;wsuch perwod shaLL not be Less than s1x years.i Cond1t1ons and

,\)

"obL1gat1ons may be attached tothé dec1s1on.

:ﬂ2. The dec1svon ‘may be renewed 1f the cond1tnns for applyang Articte 85(3)
o : g : ,‘

cov <.
. Cie

1;3; The Comm1ss1on may revoke or amend 1ts dec1s1on or proh1b1t spec1f1ed

: acts by the part1es' - “" R ;w‘ _"-'“iﬁ;ef"

: '“?(a) where there has been a change in any of the facts wh1ch uere bas1c S
o to the makwng of the dec1s1on, L L

\Vd_Cb) where the part1es comm1t ‘a breach of any obligatuon attached to the L

N e

dec1s1on,'

”ﬁ(c) where'the dec1s1on is based on’ 1ncorrect 1nformat1on or was 1nduced
: by dece1t- 1 *-»7 _A“fy : rf-szf;r‘ »-;.Y;’ Lo ?,'3;‘ ’

. (d) where the part1es abuse the exempt1on from the prov1swons of Art1cle o ;f;:f

85(1) granted to them by ‘the dec1sion. T

f:In cases faLL1ng w1th1n (b), (c) or (d) the dec151on may be redeedgy%thxfi,.,hb

'retroact1ve effect.‘ R 5 ‘fv_” S R _5;‘};1;;',1 P

Article 70
" Powers
1Sub3ect to rev1ew of its decws1on by the Court of Justwce, the COmm1ss1on

‘ shaLL have soLe power., 5



- to 1ssue dec1s1ons pursuant to Article 85(3)

'1ﬁThe author1t1es of the Member States shaLl reta1n the power to dec1de whether‘
“any’ case falls w1th1n the prov1s1ons of Art1cle 85(1) or Art1cle 85(3)

o until such t1me as the Comm1ss1on ‘has 1n1t1ated aj procedure with a v1ew'

*to formutatjng a decision in the case 1n quest1on or has sent’ not1f1cat1on

r

7;as prov1ded for 1n the f1rst subparagraph of Art1cle 5 (3)

o N I

'Article 8'

o

: Lié%sons with the authorities ofgthe»ﬂember States

;‘-fT. The Comm1ss1on shaLL carry out the procedures prov1ded for in th1s _"
‘Regutat1on in cLose and constant L1a1son with the competent author1t1es
_}of the Member States;. these author1t1es shaLL have the rwght to express

4 ’”fthe1r views on such procedures.,

S of the Member States copies of the complaints and appL1cat1ons, and of the’

:2. The Comm1ss1on shaLL 1mmed1ately forward to the competent author1t1es

TAfmost 1mportant documents sent to. 1t or wh1ch it sends out 1n the course of

"‘such procedures.

e AR E ’ -

- 3. The‘Advisory ‘Committee on RestriCtive'Practices’and MOnopoLies‘in thedd;fat
' ‘Transport Industry estabL1shed by Art1cLe 16(3) of Regulat1on (EEC) No o
j»1017/68 of the COunc1L shaLL be consuLted pr1or to the tak1ng of any dec1saon~;"“
v.;foLLow1ng upon a procedure under Article 3 or of .any dec1s1on under. the )
'second subparagraph of Art1cLe 5(3), or under the, second subparagraph of
'ﬂparagraph 4 of the same Art1cle.' The Adv1sory Commmttee shaLL aLso be
“consuLted prwor to adopt1on of the 1mpLement1ng prdv1s1ons prov1ded for in.
| -Art1cte 21 R R SR -f,i ' ,"“‘. ‘ ' %f'
b, Consultat1on shalL take place and the Comm1ttee w1LL deL1ver 1ts op1n1on B f;.
in accordance with the rules Laid down in. Art1cLe 16¢5) and. (6) of the .
: ReguLatwon referred to 1n paragraph (3) of thws Art1cte.ihi -:A, «,.“»f';,A



l 3¥The Counc1L shaLL meet within. th1rty days from the request by the Member

; 'Articte~9'

Cons1derat1on bythe Council of questwons of. pr1nc1pLe concernwng the common

7;transport potwcy ra1sed 1n connect1on w1th spec1f1c cases ..

“1. The Comm1ss1on shatL not g1ve a dec1swon 1n _respect of wh1ch consuLtatwon‘;,j

pas Laid down in Art1cLe 8 is computsory unt1l after the exp1ry of twenty

;'Y days from the date. on wh1ch ‘the. Advnsory Comm1ttee has deL1vered 1ts 0p1n10n.;*5‘

v
N

LA

"~2."Before the ekpiry of . the perﬁod‘specﬁied in paragraph*1,"any Member

; ,State may request: that the Counc1t be convened to examwne with the’ Comm1ss1on*j‘”'
S any quest1on of pr1nc1ple contern1ng the common transport poL1cy uhich such
Member State cons1ders to be 1nvoLved in the partwcular case for dec1s1on. \,;_f{}

N

. State concerned for the soLe purpose of cons1der1ng such quest1ons of

’;.pr1nc1pte.l

AfThe COmm1sswon shalL not g1ve its dec1s1on unfﬂt after the cOunc1l meet1ng.
R . - , . f

';3 Further, the Counc1l may at any. t1me, at the request of a Member State

'lor of the cOmm1ss1on, con51der generaL questvons raised by the ’mpteme"tat’ond“fﬂ ;
L 'of the compet1t1on poL1cy in the air transport 59°t°" B

P

4fff}4. In all cases where the Councwl 1s asked to meet to cons1der under

'*;paragraph 2 quest1ons of prwnc1ple or under paragraph 3 general quest1ons,5

"F{?the Commzsswon shall, for’ the purposes of th1s Regulat1on, take 1nto account

"iithe poL1cy gu1del1nes wh1ch emerge from that meet1ng. »:,gﬁl :




Art1cte 10 :

Inqu1r1es 1nto air transport sectors

o 1.j 1f trends 1n transport fLuctuat10ns 1n or 1nflex1b1t1ty of transport
o rates, or other c1rcumstances, suggest thdt ‘competition in air transport
?.1s being restr1cted or dwstorted w1th1n the common market in a specific.
4 geograph1cat area, or over one or more tranSport L1nks, or in respect of y
" the carr1age of passengers or goods beLongwng to one or. more speC1f1c
: categor1es, the Commxss1on may decwde to conduct a generaL 1nqu1ry into "f]fi“‘7;

| the sector . concerned, in the: course of wh1ch 1t may request transport
undertak?ngs 1n that sector to suppty the 1nformat1on and documentat1on*

’

A,neces sary for ng1ng effect to the pr1nc1pLes formulated in Art1cLes 85" -
",and 86 of the Treaty-v ' ' ' '
T ”::72," when mak1ng 1nqu1r1es pursuant to paragraph 1, the Commwss1on shaLL_
© also request undertak1ngs or groups of undertak1ngs whose saze suggests'
+that they occupy a dom1nant pos1t10n wwth1n the common market or 8-
substant1at part thereof to supply such part1culars of the structure of the
'*undertakvngs and of the1r behaviour /88 are requis1te to an appra1saL of
'.chewr st1t1on in the L1ght of the pr0v1s1ons of Art1cLe 86 of the Treaty. g;f'
S -Art%ctgf\;‘\aca‘)-, to (&) ';a.nd'\Ar;t_'icLee' , 95 o

L.

N
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Article 11 .

"f;Requests for information

1. In carryang out the dut1es asswgned to. 1t by this Regutat1on, the )
Comm1ss1on may. obtawn all necessary 1nformat1on from the Governments and
competent author1t1es of the Member States and from undertak1ngs and :

‘assocwatuons\of undertak1ngs.

i
/

K 2. When sendwng a request for 1nformat1on to an undertaking or- assocwat1on
of undertakwngs, the Commission shaLL at the same t ime forward a c0py of the o
request to the competent authorlty of the Member State 1n whose terr1tory the

seat of the undertakwngs *s s1tuated,;

13.] In its request, the Commission shaLL state the tegaL bas1s and the purpose e
of the request, and also the penaLt1es provxded for in Article 141> (bY for

suppLywng 1ncorrect 1nformat1on.
l

E

‘4.' The owners of the undertak1ngs or the1r representatvves and, in the
case of Legal persons,'compan1es or f1rms, or of associations hav1ng no
‘Legat personatwty, the person authorised to represent them by Law or by /;
the1r const1tut1on, shaLL be bound to suppLy the 1nformat1on requested
5. Where an undertak1ng or- assocwat1on of undertak1ngs does not suppLy'

the 1nformat1on requested w1th1n the t1me Limit fixed by the cOmmwss1on,

or suppL1es 1ncompLete 1nformat1on,‘me cOmm1351on shatl by decision requ1re )
lthe 1nformat10n to be suppL1ed The dec1swon shall. specify what 1nformat1on“h
is requ1red f1x an appropr1ate t1me Uimit within wh1ch it i to be supplied

~and.indicate the penalties prov1ded for.- 1n Article s 14(1)(b) and Art1cle 15(1)(0)
_eand the r1ght to have the dec1swon rev1ewed by the. caurt of Just1ce.'

\

: : »”» /
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6. The Comm1ssvon shall at the same t1me forward .a copy of its dec1s1on N
to the competent author1ty of the Member State in whose terr1tory the seat

of the undertakwng or assoc1at1on of undertak1ngs 1s s1tuated.~

Article 12

Investigations by the authorities of the Member ‘States

f1 At the request of the Comm1ss1on, the competent author1t1es of the
g Member States shall undertake the 1nvest1gat1ons which the Comm1ss1on

“considers to be necessary under Art1cLe 13(1), or wh1ch it has ordered

"Vf;’by decision pursuant to’ Art1cLe 13(3) The off1c1aLs of the competent >/‘ ;

author1t1es of the. Member States respons1ble for . conduct1ng these 1nvest1—wv‘

‘gatdons shaltl exerc1se the1r powers upon product1on of an author1satwon in
f wrwtwng 1ssued by the competent authortty of the Member State 1n ‘whose
,?terrutory the - 1nvestwgat1on is to be made,_ Such author1sat1on shaLL
v;speC1fy the subJect matter and pdrpose of ‘the 1nvest1gat1onn

$

2. If so requested by the Commass1on or by the competent author1ty of the
i:Member State in whose terr1tory the 1nvest1gat1on is to be made, the :
off1c1aLs of the Comm1ss1on may ass1st the off1c1als of such authorwty in -

” carry1ng out ‘their dut1es, l

CoArticle 13

- Investigating‘powers of the Commission

- T In carry1ng out the dutwes ass1gned to 1t by th1s Regutatwon, the

:_ Comm1ss1on may undertake all necessary 1nvest1gatwons into undertak1ngs
"-and associations of undertak1ngs. To. th1s end the off1c1als author1sed
by the Comm1ss1on are empowered' e '

" ,(a) to examine the books and other bus1ness records,"‘

3‘(b)»to,take copies of or extracts from the books and business records; =
B S ’ At e A

(é)‘torask for oralxexplanaﬁons on‘the‘epot;

Y

(d) to enter any-premises;‘landvand-vehjgtes‘of_undertakings.‘
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‘-‘ In qood twme before the 1nveatﬁgat10n, the Cammasswon sha!L 1nform the

"-’Mr"'

'n 2. The of?zcwaLs of the Comm1ss1on author1sed for the purpose of these
1nvestwgat1ons shall exercise thewr powers upon productson of an
author1sa?1on in wr1t1ng specwfyﬁng the sub;ect\matter and purpose of the L
1nvest1gatwcn and the penatt1ea prcv1ded for in Ar11cle 74(1)(0) in cases

‘where production of tne requ1red books or other business’ recarda is mcompleten

7 . s

competent author1ty of the Member State 1n whose terr1t9ry the same 15 to
be- made of the 1nvest19at10n and of Lhe 1denr1ty of the authorwsed offwcwatsn i

3;v Undertakwngs and assoc1at10ns of undertakvngs shaLL submat fe
'v1nvest1gatwons ordered by decisvon of the cOmmmssnonn The dec1saon shaLL
» specify the sub;ect matter and purpose of the 1nvest1gat10n, appo1nt the
“date on which it is to begin and indicate. the penattwes pr0v1ded far in
Artacte 14(1)(c) and A.twcla 15(1)(d) and the r1ght £0 have the decws1on
‘rev1ewed by the Court of! Justice. ‘
4, The Commission shaLL take decws1ons referred to in: paragraph afteh,
’ consuttatwon w1th the COmpetent authcr1ty of the Member State in whose L

~

" terr1tory the 1nvest1gat1on 1s to be made, RN " o STy

5. officials of the competent authority of the Member State in whose
"'terr1tory the 1nvest1gat1on is to be made., may at the request of such
'fauthor1ty or of the Commwssvon, asswst the off1cmals of the Comm1sswon in
carry1ng out the1r dut1es,

 6. Where. an undertak1ng opposes an 1nvestvgat1on ordered pursuant to th1s
Art1cte, the Member State concerned shall afford the necessary ass1stance to
~the off1c1aLs authorvsed by ‘the Commission to enabLe them to make ‘their
1nvest1gat10n, Member States ‘'shall appLy, mutatis mutand1s, the measures
“taken pursuant to Artwcle 21(6) of Regulat1on (EEC) No 101?/68 of the
‘Counc1L

‘Article 14 -
Fines AT - ‘
1. T he Comm1ss1on may by decision 1mpose on undertak1ngs or’ assoc1at1ons

of undertak1ngs fines’ of from one. hundred to fwve thousand un1ts of account

,  where, 1ntent1onaLLy or negL1gentLy- o

P



':_\;(a) they suppty 1ncorrect or m1sLead1ng 1nformat1on 1n connectTOn w1th
o an appL1cat1on pursuant to Arttcte 5-” or T :

,>~(b11they suppLy incorrect 1nformat1on H9n response to a request made
':”’pursuant ‘to Article 10or to Art1cLe 11(3) or (s),. or do not supply -
1nformat1on w1th1n the twme L1m1t f1xed by a dec1s1on taken ‘under

\'3Art1cle 11(S) or'

df(c)»they produce the requ1red books or other bus1ness records in 1ncompletei

"‘form dur1ng 1nvest1gat1ons under Art1cLe 12 or Art1cLe 13,‘or refuse 7
to subm1t ‘to an 1nvest1gat1on ordered by dec1s1on 1ssued in . ks

' 1mptementatton of’Art1cLe 13¢3). ‘ ' : '

) 1‘2. The Comm1ss1on may by dec1s1on 1mpose on undertak1ngs or assoc1at1ons
.e of undertak1ngs fwnes of from one thousand to one m1lt1on un1ts of account,‘
'or a sum in excess thereof but. not exceedwng 10% of the turnover 1n the _
- preced1ng business year of each of the undertak1ngs part1c1pat1ng 1n the
. x.1nfr1ngement, where e1ther 1ntent1onaLLy or negL1gentLy. e,‘v B
gs‘”n_ o o . B A i R [Vﬂ‘f v
5 r~(a) they 1nfr1nge Art1cLe 85(1) or Art1cLe ‘86 of the Treaty, or do not R
’ compLy w1th an obL1gat1on 1mposed under Art1cle 8(1) of this Regulat1on, ,.‘~;ff‘i

;(b) they commit a breach of~any obLigationjimpOsed pursuant'toyArticLe "6(1)}.fi

;In f1x1ng the amount of the f1ne, regard shaLL be had both to the grav1ty ,,yify
’ and to the durat1on of the 1nfr1ngement._l’n” _.‘~ «"5 e T e o -

N
~

3. fA_r.t:iLc)Lke 8 @) 'ehq % 'andv_"Art'icte': 0. s‘hau_app»ty.. i

'vr'4; Dec1s1ons taken pursuant to paragraphs 1 and 2 shalt not be of cr1m1nal .

{./

‘1

'Law nature._ e




'fArticLef 15

,Periodic peha{ty 9ayﬁentsf:."“

j"’1; The Comm1ss1on'may by dec1szon 1mpose/on undertak:ngs or assocwat1ons
”'.‘;iof undertakings per1od:c penalty payments of from f1fty to ‘one. thousand

’:‘un1ts of.. account per day, calcutated from ‘the date appo1nted by the detisiOh, fﬁa;

in order to ‘compel them. 8
(a) to put an end to an 1nfr1ngement of: Artacle 85(1) or Artvcle 86 of
the Treaty _ the term1natwon of uhach 1t has ordered pursuant
to Art1cle 4" : c - : '

. b)Y to refrain from éﬂYyéGt prohibiiéd underfhrficleyé‘(SS}

-m(c) to. supply compiete and correct 3nformat1on whach 1t has requested
by deczs1on taken pursuant to Article 11{5)'- : :

S (d) to subm1t to an 1nvest1gat1an whach 1t has ordered by decwsson taken o

: pursuant to Artacle 1X3). ' L '
2. Where the undertak1ngs or assocwataons of undertak1ngs have satisfied
_fathe obL1gat1on uhach it was the purpose of the’ per:od1c penalty payment :
‘~»1to enforce, the cOmmmss1on ‘may fsx ‘the total amount of the per1odic 5#]'%'*'

ks N

 penalty payment at a Lower f1gure than that whwch woutd arise under the
'y¥;0r1g1naL decvsaon.’v | e . e
: | e Art i'yc‘t’e 88’ and ” and V\Aftlicl‘.?;_.";:?. Shal L apply i G
: v)' \A,-jt’-;;{evv'olé\"» S ( 3
, .‘ ."Rey‘iéAw bytheCourt pf J(‘us.ticét“’ 3 ; . ‘

‘ The cOurt of Justwce shall have unt1m1ted Jur1sd1ctwon within the meaning
. of Art1cle 172 of the Treaty to review dec1s:ons uhereby the cOmm1551on
has: faxed a fine or. peraod1c penalty payment,’ 1t may cancel, reduce or
-; 1ncrease the fmne or pervodvc penalty payment 1mposed.y_;“‘ fx~" .l

e R R ) G




.. - Article 17

Unit of aCCounf

' For the purpose of appLy1ng Art1cLes 14 to,16 the unit of account shall -
‘ \be that adOpted 1n drawwng up the budget of the COmmun1ty 1n accordance
l”‘w1th Art1cles 207 ‘and. 209 of the Treaty.  ;ilfr‘ a

Hearwng of the partwes and of thwrd persons

Before takvng dec1s1ons as prov1ded for in Artwcles 4, 5 (3), second
,jTSubparagraph, and 5¢&), 6 (3>, 14 and 15 ‘the cOmm1ss1on shaLL give the
'/fgundertak1ngs or assoc1at1ons of undertak1ngs concerned the opportunwty

’Of be1ng heard on the matters to whwch the COmm1ss1on has taken ob:ect1oﬁ. j.”]"’”

‘ fﬂfﬁxz If. the cOmm1ss1on or the competent author1t1es of the Member States’ »
?'1conswder it necessary, they may also hear other naturaL or LegaL persons.j§7”°

T'”-ApDL1catlons to be heard on the part of such persons uhere they show a . ﬂfﬂ‘ﬁ’*"L:

ﬁﬁ;‘fsuff1c1ent 1nterest shaLl be granted.;“f.f[*‘

:.f3 where the Comm1ss1on 1ntends to g1ve negat1ve clearance pursuant to
“e'{Art1cLe 85(3) of the Treaty, 1t shall publ1sh a summary of the rekevant
"fjvagreement decwsvon or concerted practwce and 1nv1te aLL 1nterested thxrd

:fﬂ7part1es to submwt the1r observatvons wwth1n a tzme l1mit which it shatl
. Vf:f1x beang not Less than ‘one. month Publwcatxon shaLL have regard to the
'*F;Legat1mate 1nterest of undertak1ngs 1n the protection ofvfhe1r bus1ness .

Article 15

3,shalf;be used only for the purpose Offthe' 3V96f7heqqe§t’bnjf-“
‘estigation.l ST : A e

2. Vwithout;prejudice to the provisioﬂsiof:Arfictes'18;an620 , the Commission
and . the'combetent‘aufheritées of the Member States,'their officials and
dher servants shalt not disrLose 1nformatxon acqu1red by them as a result

“of the applwcat1on of th1s Regutat1on and of the kwmd cevered by the ob' 1gatmon'dif
”*of profess1onat secrecy, ‘ co o



K

3. The prov1s1ons of paragraphs 1 and 2 shaLL not prevent publ1cat1on C_‘
of generaL informat1on or surveys wh1ch do not conta1n information
relat1ng to. part1cular undertakwngs or assoc1at1ons of undertak1ngs,

Arficté'zo_, ,

~publication of decisions

1. The Comm1sswon shall. pubtush the decisions whwch it takes pursuant o
. to Art1cles 4 5(3), second subparagraph, 5(4).and 6(3).
“th The pubL1cat1on shaLL state the names of the part1es and the main ‘
" content of the decws1on, 1t shaLL have regard to the Leg1t1mate 1nterest
j' of undertak1ngs in the protect1on of their bus1ness secm:s. - '

.. .

/ Articte “21
arcaicLe ¢

‘ImpLementinQ‘provisions

The ‘Commission shaLL ‘have: power to adopt 1mplement1ng prov1s1ons concern1ng 
\the form, content and other deta1ls of comptamnts pursuart to ‘

Art1cLe 3, appL1cat10ns pursuant to Artvcte S and the hear1ngs prov1ded
for in Art1cLe 18(1) and (2) ‘ S T o

P

-

" Article 22

T Ehtry’into,fbrcé,'existihg_agreemehts»
14 This Regulation sﬁall_enteriinto force on  ....
2. "Notwithstanding the'previSiOns of paragraph 1,‘Article786 of the*Treatx”}.

‘shaLL enter dinto force on. the day foLLow1ng the pubt1cat1on of th1s
Regulat1on in the 0ff1c1al JournaL of the European cOmmun1t1es.

~
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3. The proh1b1t1on in Artxctn 85(1) of the Treaty shatt appLy from v ,
to aLL agreements, decisions and concerted pract1cw4 wh1ck Lere N existence

‘1‘fat the date of entry into force of this Qegutataon or which cowme into.

beﬁng between that date and the date of pubmeat1on of thvs Recu mtmu”'?

in the 0ff1c1aL Journat of the E“?Op”dh Commun1t1es. :

.K.f Paragréph'3 shalt‘not be invoke ' agawnst undertak1ngs or. assocwateuns
. of undertakvngs whwch, before the day ?oLLowzng pubt1cat1on of thms
~‘Regulatwon 1n the Official Journat of the European Commun1t1es, shall
“  have termvnated any agreements, @ecwsvons or concerted pract1ces to whzch

they are party. cw @V'

"'Th1s ReguLat1Qn shaLL be b1nd1ng 1n 3&5 ent1rety and d1rectty appL1cable

A

4j71n aLL Member States, A

5 ' 1
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