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»euz\e‘szems:e FoR aommumzw ACTION m THE ?Iaw O TEMPORARY WORK i

(Agency work and contracts for a L’iﬁé‘ited pariod)

. IKTRODUCTION

?,»" Thzs Communwcat1on to the Standwng Comm?ttee oh emptoyment _
focueses on the two most. common forms" of temporary work ; cortracts, :
for a t1m1ted peraod and agency work : - e

(a) The expre331on "contracts for a t1m1ted per1od” retates to ﬁj"'
..a s1tuatwon where a. firm establishes a direct” Legat Llink . with the worker
B and where termination of such ‘a ‘contract is determined by obwect1ve
- “:cond1t1ons, 'such as reaching a certain date, completion of ass1gnment
o freturn to work of an emptoyee who has been temporar*ty reptaced T

L (b) In the case of ”Aqency work”, a tr1anguter reLat1onsh1p s set
Lup between the user undertak1ng, the employment’ agency and the worker._,u '

o In this case, the temporary worker js’ pa1d by the empLoyment agency,
_n;but he. 1s temporaraLy ass1gned to the-user: undertak1ng (Yo :

‘132.-,f" Three 1mportant factors Just1fy Commun1ty act1on to support the
-1n1t1at1ves taken by each of the Member countr1es of the Commun1ty.,, jm~"

; (a) Communnty act1on in th1s f1eLd is Justaf1ed in the context
.of efforts to "implement Commun1ty policy on the reorgan1zat1on of work1ng
_thime. (k%) Restr1ct1ons on systemat1c overt1me workwng witl not- 1ncrease
. the number of permanent Jobs as long as firms can make repeated use o
- of agency workes, or workers on contracts for a L1m1ted per1od. \5‘5: Q‘Cui"
4 Cb) Natwonat Leg1sLat1on50n temporary work may d1ffer w1deLy and even
-confL1ct. This-can constitute serious obstacles to the unity of the
- Community Llabour ‘market and workers' freedom of movement. Moreover,
- the compLexwty and ‘diversity of national, Leg1slatuons ‘can on oscasion
 -be exploited by undertak1ngs, particularly in the case of cross-front1er
agency work .( that is where _a firm in.one Member State. makes use of agency
]workers suppt1ed by an agency Located in. another Commun1ty country) Hiw

e . . B o A ¥

(fjv'There are aLso other Less usuaL forms of temper ry“work\ casuaL
,obcuntract1ng and free Lend1ng of empLoyees (see Annex I)

g ot

’{**5 See Counc1L ResoLut1on of 18 December 1979 (DJ C 2 of 4 1 1980)



(c) Att the Commun1ty countr1es are faced w1th the need to . :
e “Ccpe w1th the. probLems that 1nev1tably accompany: the expansvon of temporary :
~7f work in.an. ‘economy that has. moved from full: empLoyment to under-emptoyment;i_;fjmf,
At present,’ temporary work is no Longer sotety a votuntary form of T
; '”empLoyment. “In the main, today, it is. a ‘type of empLoyment entered 1nto
i »;,unw1it1ngiy by workers seekwng 2 permanent ]Ob i : L

et K The Stand1ng Comm1ttee on hmptoyment drew attent1on to the &
;«',_1mportance of this question at its meeting on 9 October 1979.
o Inhis” conclus1ons, the Chairman emphas1zed that ‘the Comm1ss1on sho td 4
ffstudy thms quest10n in ctose cogperat1on W1th the two s1des of 1ndustry. o

e As a resuLt of th1s recommendatwon, a study was eﬂtrusted to two
'3V1ndependant experts (x). Several consultations tcok ptace With the Grou
‘of Dnrectors-Generat of Emptoyment, the Group of Directors of EmpLoymen‘
: Agenc1es and the two sxdes of dindustry. . The resutts of this study and -
'~jthese consuttatuons have prov1ded the bas1s far th1s Commun1cat1on. -

fQ3. i The first part of the Commun1cat1on contauns a short econom1c e
“and socxaL anaLys1s of temporary work. The second part sets out the aams
~[gtand gu1deL1nes for act1on advocated by the Comm1ss¢on.: e i

;I ECONGMIC AND SOCIAL ANALYSIS OF TEMPORARY NGRK

)

‘fé,j*j Despwte the1r dlfference from the tegaL pownt of V1ew, emptoyment
. on contracts for a t1m1ted peraod and - agency. ‘work can be anatysed inoo
"V's1m1Lar terms from the econom1c and soc1at vwewpo1nts./«rrw.. il

_Saf From the eccn0m1c v1ewpo1nt, emptoyment on contracts fcr a 11m1ted
: peﬁ1od and agency work fill" the same need: "1ndustry s need for :

,:fLex1bwtity to react to’ temporary fLuctuat3ons in their permanent work
f}force oriin demand., ‘There are many ways in which these two forms of

‘ﬂtemporary work: may substxtute for each: other 3 emptoyment on. contracts for, el
a; {;m1ted perﬁad can then reptace agensy work €*%), In practwce, howeve i
‘the pubtwc emptoyment services were not in the: past, and are sti ‘not, .
in a position to provide. sufficient temporary workers to Fitl all the ;
temporary . Labour: requwrements of industry. This weakness on’ the part of s
the public emptoyment services is one of the main reasons for the success of L
;prwvate agencwes prov1d1ng agency work , CaEE e

3{')  "Temporary work in the EEC countr1es : stocktak1ng and oroposals”, by;ff
Mr.,DRUBIGNY and Mr. BLANPAIN avavtabte 1n French Engtwsh end German,;

(**) The converse has Less vaL1d1ty since agency work is mawnly L1m1ted -
L to shcrt-term assignments. on- the other: hand,:yontracts for a L1m1ted
‘period are-sometimes issued for. Long periods that may even extend to‘““
severaL years 1n the case of a contract reLated to a spec1f1c task




eV

; -of employees (neither of which ds necassarwty to be enceuraged) or-
e 1tLegat forms (wh1ch must be fought aga1nst) c s

f(*)‘ Thesefsurveys were brought to the Comm1ss1on s notice foLLow1ng

A ban on. agency work, as catted for by ce rta1n part1es at
the meet1ng of the Standang‘Comm1ttee on EmpLoymenc of 9 October 197?
“would certainly dﬁsrupt the economic sectors: that at present make use of
this facility in the absence of an appropr1ate public service. In addi- ﬁ.“”
t1on, @XCGSBTV@LY rigid restrictions .on agency work and contracts for a
L1m1ted period- would tend to have’ the opposite of the de51red effect.
To meet. their need for fLex1b1L1ty,,f1 rms . would. be L1kety ‘to fall back”

* on the use of systemat1c overtime working . (wnwch it is hoped to Limit

in connect1on with- the reorgantzatwon of. work1ng time) or other legal
- forms of temporary work, ‘such as casual subcontract1ng'or free Lendxng R

; 6,; - ; From the socwaL po1nt of v1ew, 1t s 1mportant that the

ftex1b1t1ty requiredsby firms should not be achieved at “the’ expense of“jfff

“workers ‘temporarily. in: thevr employ (those holding: contracts for a

L1m1ted perwod and agency worker51n part1cular).,,.

b 3 In a t1me of fuLL empLoyment, temporary work answered the need,;:, S
for a form of- emptoyment adapted to those workers unw1Lt1ng or unabLe e an
t6 take up a permanent Job for example, young peopLe during school ~
hoL1days or women who assume family respons1b1L1t1es., It ‘was dur1ng
this time that most of the teglstat1on concerning agency work was =
adopted the Leg1sLators' main concern being to control ‘agency work to:
.ensure ‘that it did not dusturb the stab1t1ty of the labour market
(in partwcular, through raising pay” rates to- draw permanent workers away
from certa1n f1rms for rewemptoyment as’ agency workers 1n other forms)

, At the present t1me, w1th the h1gh unempLoyment preva1L1ng in
Commun1ty countries, temporary work “is-no longer chiefly a voLuntary form .
of emptoyment. With respect to. workers supplied by agencies, recent surveys,fgf:i
‘show that most of them were obL1ged to take up agency work while seeking .
‘a permanent Job (%Y. With- respect to workers on contracts for a limited
per1od no figures are available except in France where the unemptoyment
‘statistics show that in 1979, 25% of ‘workers reg1ster1ng as unempLoyed
d1d so-at’ the exp1ry of a contract for a L1m1ted per1od as aga1nst

17/ in 1976 ’ ST ; e S : :

o esni

its request. for information expressed at the preL1m1nary G iy
‘consultation with the employers® representat1ves. The. surveys
wWere carried out in France in-1979 (where 1/3rd of temporary - ‘
- fagency) workers are votuntary) and in Betg1um 19?8 (where 1/4 of g
such workers are voLuntary) EAL TR e : S




Th1s recent 1nformat1on w1th respect to temporary works. catts for
a reactwon by Member States and the two sides of 1ndustry, Prnorxty
-\shouLd be given to mak1ng sure that. these workers are protected ino
4 fthear emptoyment “The deveLopment of temporary work should not lead
'~ to the Lower1ng of workers status or: render emptoyment precaruous.<

N

Moreover, permanene-" emptoyment shouLd continue to be the (o

 ;’.ruLe and temporary work.the exceptwon, like the fLuctuat1ons that
' .give rise to it. For example, the use of temporary Labour

: JshouLd not be a means of" circumventing current social provisions

’T"IIQ COMMUNITY AIMS AND GUIDING PRINCIPLES

"fvprinczptes for Community action. . These: propocaLs do not. pre;udge the means
,‘“}'ﬂto be: lmptemented (code of conduct, coLLect1ve agreement or cemoutsory
' {g]norms at natwondl or Communnty Levet) ' r SRR e :

”(caLcuLat1on of the statutory -number of staff representatnves, for
instance) or of weaken1ng ‘the negotiating position of. the permanent -
work force (for example, in case of str1ke). Such evas1ons, although'x f“; "t

1except1onat, should e proscr1bed. : : e

ST I :
e In the nght of these econom1c and soc1aL cons1derat1ons, any o
. jaotion,jn;respect of\temporary workrshoutd seek to achleve‘four a1ms,_‘§:

.g<a> emptoyers operat1onal fLex1b1L1ty shoutd be ma1nta3nedy 1n part1cular
; _where h:y are subject to temporary fLuctuatwons AN staff numbers s
or economwc act1v1t1es,, f‘j : ‘ . : : ;

S

(b)-the use of temporary Labour shoutd contznue to be the exceptwon,-and
Sl permanent emptoyment the rute,\ i : \ , , :

\;](o)gemphoyment protectaon for temponary workers (those ‘on contract
.§rfor a Lzmzted per:od and agency workers) shouLd be assured“

‘\o’(d)ﬂpubtwo emptoyment serv1ces shoutd be in a better pos1t10ﬁ to respond

©.. . to workers' and emptoyers‘ temporary empLoyment requirements and ‘
~ should play a role in accordance with the reCOﬂmendat ions of theif; L
_T;TnternatworaL Laoour Organnzat1on, o RTIR

EAREEY 1 Nl A

8. . To achweve these aums, the Comm1s»1on propoees a number of gu1d1ng




| c A ELIMINATXON OF ABUSES

9, . wwtn reapeot *o agency worn, the Commwsaion recommende txe
‘fﬁLLow1ng t1nes of act1on U R Tt e IR :

-(a; Grounda Justwfyang the yse of agency work ahQULd be L1m1fed to the
o two.following sets of circumstances temporary dreop in: the permanent -

- work force (svckness, hoL1daysf deparaures, retirementy reswgnatzon,.,.B
‘»or a temporary increase "’exceptlonat or-seasonal = in act1v1ty (1ncrease
. +in orders, launching of a new actvthy, performance of an except1onat

specvaLzaed task BT P o ; i

' Thws centrai pr1ncxpfe shouLd be re1nforceo by the foaLow7ng ;]%:{ff

St ;y(b)ﬂany empLoyer us1ng agency workers shouLd 1nform the staff and the1r {f%"

*i’representatlves, The 1nformat1on should be g1ven beforehand and -~
7_‘consuLtat1one held with staff representat1ves when severaL workers
”"ffrom agenc1es are caLLed on. at the same t1me," e T \NiJ:;,J

~ﬁ><¢>.a t1me L1m1t shoutd be 1mposed on the use of agency workers for
‘ ‘a ‘given job.’ The same appL1es to any extens1on of the1r
~5asswgnment' , . e

. (d) where the employer s social. obt1gat1ons are determ1ned on the bas1s b
~of the number of. empLoyees, agency workers shouLd be taken into
. v'account, : o

‘”y(e)‘the use of agency workers to repLace permanent workers on str1ke |
?'shouLd be banned : : e

‘{,B. PROTECTIOV OF AGENCY WORKERS

,(f) The °mployment contract concLuded between the agency worker and the,~ﬁ -
-~ agency should be for an indefinite period. Failing that,. the Sk
- contract -may be for.a fixed period determined by objective: - LT
conditions (given date of expiry, compLet1on of a given ‘task, return e
of the permanent worker being temporarily replaced) t6 obviate o
~arbitrary unilateral decisions. .The current practice in certain :
“Member States, whereby temporary: empLoyment agencies do not inform
he**~“gency workers of the:conditions under which the1r emptoyment
con+;a"* may be term1nated, shou(d be banned , Goania

B 7o MR
t

e “o.inc ,L rharacterusu1cs of the work to be pPOV1ded by agency
r C?S to the user undertaking shouLd be spec1f1ed in wr1t1ng,
fh}~hne remuneration of agency workers should be determwned in the -

context of collective agreements. Failing this, such remuneratvon
should be aligned w;th that of the permanent workers 1n the user -’
undertak1ng, . :

(i) the staff amen1t1es provmded by the user’ undentak1ng (e g. canteensf ‘i}]'ﬁ'
showers, ,=.} 'should ke accessible to agency workers, EEIE

‘(j?'agency woraers (beyond a certa1n paraod of emetoyment in the user ",,
- undertaking} should be given pmomty (over a period to be spemﬁed)’
: 1f the undertakﬁng *eoruits nea nermanent ataff wﬁtn the same. sk1LLs,_{



i (k) zn the event of bankrupty or. 1ﬂsoivency of. the: agency prov1d1ng
: agency work (with respect to the payment of wages or sociali o e
security contributions) the interests of the workers should be PR T
Wsafeguarded, either by requzring agenc1es to contribute to a. M S
guarantee fund or by prov1d1ng for the secondary L1ab1£1ty of
the user undertaknng. : . v o R

c. supsavzsmm OF TEMPORARY EMPLOYMENT AGENCIES, m PARTICULAR & s
- CROSS-FRONTIER ACTIVI{TIES gy ; e v

Tl Y

1((L) summary stat1st1caL 1nformat1on retatwng to the agency work force e .
- Yincluding cross~frontier workers) and the duration of : i»'ﬂf4f “‘f e
‘ oasswgnments should be suppL1ed ‘to the competent emptoyment serv1ces S
”»reasonabty frequentLy (for exampLe, every six months)'* ' :

'«f; <m};any agency w1sh1ng to prov1de agency work shoutd appty for« :
el pr7or authorwzat1on from the approprzate natwonaL authoraty Tﬂ

"'Kh)opr1or author1zat1on shouLd be obta1ned from the competenx L
.~ national authorities in the- host country by any. agency wvsh1ng to
"~ engage in cross-front1er ageﬁcy work (1) g

"f(o);any agency supptywng cross~front1er agency workers shoutd be;o_;ﬁ"m
' fz:compeLLed to. observe the rutes in effect 3n the host country,‘,«

“:;;Qip}ito ‘ensure observance of the above prnnc1ptes, par+1cutarty 1n the caseT
"'¥g of cross~frontier agency work, 1nspect1on VloTtS to the user ,s; '
ﬁ;undertakwng shouLd be: author1zed SR ,

thany firm: us1nu workers suppred shoutd be Laabte to penaLt1es to be
,;jspec1f1ed by the Member States. - D1rect cooperat1on between the Memoer
.'States shouid be develooed w1th respect to crosswfrontxer agency wor .

,,710.,f w1t, respect to emptoyment on contracts for a L1m1ted period thef
};tommass1on recommends than prwnc1pLes s1m1Lar to those qet out above shouLd be
- adopted. i sl Lt . ~ g

ub_Aw ELIMINLRTION OF ABUSES WITH RESPECT TO CONTRACTS FOR A LIMITED PERIOD

(a) grounds 3ust1fy1ng the use of contracts for a mewted pervod chouid beT
5 ~v‘[1m1ted to the two foLLowwng sets of c1rcumstances + temporary reduct1on
“in: the permanent work force and temporary increase = excegt:onat oo
"‘seasonat = in- act1v1tys Th1e central prqna1pte shouid be rean?orﬁed by
Lo aiother following : S ¥
: (b)yany firm empLoyxng workers on a contract for a lewteo per1od shouLd
- inform the staff ‘and their represenoat1ves, ; i
'];(C) time Llimit : by def1n1t1on, contracts for a. L1mwied perwod are for perwods"
{1m1ted by ob;ect1ve conditions \reach1ng a certain date, comptet:on of a
. given ‘task, return of the permanent worker who is temporarily absent).
“Renewal of such contracts ~should be limited and ban pLaced on the
~ award of such contracts in series; ; g
(d) where an.employer's social obL1gatwons are deteraned on the bas1s of the
_,_vnumber of this employees, workers on contracts for a L1m1ted per1od shoutd
*i‘be taken into account L ; e 2o S

{ﬁ) To enew e ith
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(e) the use of workers on contracts for a limited per1od to repLace
permanent workers on str1ke shouLd ‘be banned .

IvB PROTECTION OF WORKERS UNDER CONTRACTS FOR A LIMITED PERIOD

p _(f) contracts for a L1m1ted per1od concLuded between worker and- empLoyer
‘ ~should cLearLy state in writing the nature of the work to be
performed and the objective conditions governing termination of .

‘the contract and, if appt1cabLe, the durat1on of the tr1at per1od,

‘(g)’remunerat1on ‘and social benefits granted to workers on contracts o
. for a limited period should be specified in the collective -
. ‘agreement appt1cable to the undertaking or sector. Fa1L1ng thvs,

" they should. be atwgned with those appL1cabLe to the permanent

. empLoyees, : ) N

}(h)_workers on contracts for a L1m1ted per1od (beyond a given per1od of
i employment)  should be given priority (over-a period to be . = SEIt
spec1f1ed) ifithe’ undertak1ng recru1ts new permanent staff wwth the
same skills. : T / X

{C SUPERVISION OF THE USE OF CONTRACTS FGR A LIMITED PERIOD

'f;(1) sammary stat1st1caL information concern1ng the. number of workers
employed on contract for & limited period. should be coLLected by the
competent - departments at reasonably frequent 1ntervaLs (for exampLe,

' every siXx months). . = = s o

11. B LastLy, pubL1c empLoyment services shouLd be in a pos1t1on to
',accompL1sh their mission of reguLat1ng the Labour market and the temporary
work sector 1n part1cutar. ‘ , : : o :

, W1th respect to agency work, act1on couLd be modeLLed on the
experience of those Member States that have ‘set up public services : ,
providing agency work, either-in the context of pubL1c empLoyment agenc1es o
or by setttng up non*prof1t mak1ng undertak1ngs. o : 3

, With respect to temporary pLacement, the pubL1c employment serv1ces;
, should set up specialized departments capable of meeting the needs of e
emptoyers and workers w1th respect to contracts for a L1m1ted per1od

| A_x l,:; N

.12, The parties present at. the meet1ng of the Stand1ng Committee on’

VEmpLoyment are asked to 'state the1r position with respect to the aims and. =
" suggested guidelines set out in this Communication with a view to determlnmng

. the actions to be taken with regard to. coLLect1ve agreements, nat1onat
“,Legistat1on and at Commun1ty Levet. o
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