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-INTRODUCTION

1.  The seventh annual report on the application of
Community law by the Member States deals with the
monitoring of the application of Community law during
1989. Like its predecessors (*) it represents a response to
the desire expressed by the European Parliament in its
resolution of 9 February 1983 (%).

2. The report comprises:

— a summary of infringements of the Treaties and of
regulations at 31 December 1989 and of the
infringement proceedings terminated during 1989
(Annex A), and

— a review showing the stage reached in the application
of directives at 31 December 1989 and the situation
concerning infringements of directives (Annex B).

These - are preceded by a sector-by-sector = analysis,
various tables and graphs and a commentary on the main
judgments delivered by the highest courts of law in the
Member States.

3. The presentation of the report is similar to that of
last year. In the sector-by sector analysis, the chapter on
the single market has been drafted in such a way as to
follow the structure of the Commission’s White Paper on
the internal market.

4. The summaries and tables in this seventh report call
for the following comments:

(a) As regards the means of detecting infringements

(i) The number of complaints registered continues
to grow (1137 in 1988 and 1195 in 1989),
showing that  citizens are taking on an
increasingly active role in the effective creation
of a Community based on law. To satisfy this
growing interest, the Commission makes every
effert to give a decision as qu1ckly as possible
(see table 12).

(i) As regards cases detected by the Commission’s
own inquiries, the increase recorded in 1988
(307) continued in 1989 (352). Many of these
cases originate from parliamentary questions or
petitions. Here too, the Commission tries to
ensure that cases are dealt with as rapidly as
possible (see table 12).

(*) First annual report COM(84) 181 final, 20. 4. 1984,
Second annual report COM(85) 149 flnal 23. 4. 1985.
Third annual report COM(86) 204 fmal 3. 6. 1986,
published in OJ No C 220, 1. 9. 1986,
Fourth annual report COM(87) 250 final, 24. 8. 1987,
published in OJ No C 338, 16. 12. 1987,
Fifth annual report COM(88) 425 final, 13. 9. 1988,
published in OJ No C 310, 5. 12. 1988,
Sixth annual report COM(89) 411 final, 22. 12. 1989,
published in OJ No-C 330, 30. 12. 1989

(®) OJ No C 68, 14. 3. 1983.

(b) The number of letters of formal notice increased
sharply in comparlson with the previous year (664 as
against 569 in 1988). The internal market, agrl—
culture and the environment are the main areas in
which  infringement - procedures have been
commenced. In comparison with 1988 there was a
‘sharp increase in relation to the internal market
which reflects a tightening up of the Commission’s
monitoring activities, in particular as regards Articles
30 and 36 of the EEC Treaty and the implemen-
tation of directives (see tables 1 .and 5, chart 2).

(c) The number of reasoned opinions fell in 1989 (180
compared with 227 in 1988), partly no doubt
because some cases were terminated following regu-
larization of infringements by Member States after
letters of formal notice had been sent. The sector
most affected by this decrease is the environment
(see tables 1 and 5, chart 3). :

(d) The number of actions brought before the Court of
Justice, broken down by Member State, was about
the same as the year before. Only in the case of Italy
was there a large increase (see tables 1 and 5,
chart 4).

(e) The number of Court judgments which have not yet
been complied with remained at much the same level
as the previous year (82 compared with 86 in 1988)
(se¢ summary 10). A total of 26 new procedures
based on Article 171 of the EEC Treaty were
initiated in 1989. This situation gives cause for
concern' as it undermines the’ fundamental principles
of a Community based on law. In some cases —
where the instruments or programmes making
Community funding available make provision for
payment to be suspended if a Member State is in
breach of Community law — the Commission is in a
postion’ to exert financial pressure to secure
enforcement. But in view of the limited legal means
available for strengthening the authority of the
Court’s judgments, the Commission is trying to
make political leaders more aware of the seriousness
- of the situation. It hopes to be able to count on more
action by Parliament to stimulate interest in natlonal
parliaments and national political circles.

5.  More generally, the Commission’s action in 1989
was characterized by the following features:

(a) First of all, greater trasnsparency has been aimed at.
While observing the duty of discretion on matters
subject to its own administrative proceedings, the
Commission tried to improve the flow of information
in important cases of infringements and regular-
ization of infringements (for example: 27 press
releases were issued in 1989; all national measures
implementing directives are now accessible to the
public on the Celex database and, for matters
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concerning. the internal market, on the INFO 92
base). Also, the Commission has made every effort to
reply to parliamentary questions and petitions with
as much precision as possible.

(b) Second, efforts have been made to increase the
awareness of national political leaders. This has
mainly been done by means of the periodic progress
reports on the completion of the single market.
These reports are being extended to cover other
areas, in particular the incorporation -of directives
into national law. It is too early to judge if these
measures will bear fruit, but they are bound to make
those concerned more aware of the situation.

(c) In parallel with this, contacts between Commission
departments and national authorities concerning the
implementation of Community law have been
stepped up. This takes the form of horizontal
meetings (for example, to review progress in the
application of all directives), sectoral or ‘package’
meetings, informal contacts, exchanges of officials,
etc. Some of the results of these contacts are already
in evidence — as regards the incorporation of
directives into national law by the newer Member

States, for instance; more should emerge in the years
ahead.

(d) The importance of giving effect to the directives has
been stressed. Clearly, priority objectives such as
completing the internal market and protecting. the
environment cannot be achieved unless the directives
are actually implemented. On average, Member
States have introduced the measures required to give
effect to about 87 % of directives by the appointed
time. The Commission is concentrating its efforts on
improving this situation by stepping up contacts with
national administrations and by using the procedure
set out in Article 169 of the EEC Treaty. It plans to
introduce more systematic monitoring of the incor-
poration of directives into national law by. the
immediate initiation of infringement procedures as
soon as deadlines are reached. Finally, the
Commission would make the point that is expects
good results from the entry into force of the Italian
Act No 86 of 9 March 1988 (the La Pergola Act).
The ‘annual Community laws’ for which it makes
provision should enable the backlog of directives to
be cleared and all applicable Community legislation
to be implemented rapidly using the most appro-
priate legal instruments.

SECTOR-BY-SECTOR ANALYSIS

A. AN AREA WITHOUT FRONTIERS
1. THE SINGLE MARKET

6. - The speeding-up of the decision-making process for
giving effect to the White Paper on completing the
internal market (*) has meant that the Community
instruments adopted in this connection have been coming
into force faster: of the 151 measures definitively
adopted, 103 came into force in 1989 and 84 of these
require  national  incorporating or implementing
measures. ’

7. While hitherto the Commission in its political
statements had been stressing the need to make the new
decision-making mechanism set up by the Single Act
fully credible, it is now endeavouring to make the
Member States aware of the need to give effect, within
the time limits set, to the directives, decisions and regu-
lations adopted to establish the single market. Any accu-
mulation of delays in applying Community law will
inevitably compromise the irreversibility of the process
that the speeding-up of decision-making has set in
motion and in particular must affect the political support
" of all the Member States and economic operators
if any serious imbalances appear in the honouring of
pledges given.

(*) COM(85) 310, 14. 6. 1985.

8. This prompted the Commission, with a view to
initiating a debate at political level on the application of
the instruments for establishing the single market, to
present a communication on 7 September 1989 (3,
analysing the situation and proposing a number of
concrete measures, some of which have already been
given effect:

— establishment of a centralized system  in each
Member State for monitoring implementation. It
would appear that most Member States now have an
administrative structure to monitor implementation.
A permanent dialogue is now possible between the
Commission and the Member States which  goes
beyond the largely technical dialogue Whlch existed
previously,

— complete transparency of national incorporation
measures. It was clearly important, in order to put
pressure on -the laggard Member States and in
particular to keep the business world properly
informed, that national incorporation measures
should be entirely transparent. In the past the
Commission answered requests for information on a
purely case-by-case basis. The Celex database,

(*) COM(89) 422.
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swhich is accessible to the general public, now has a
sector ¢ontaining information on the measures - for
incorporating directives into national law. In
addition, a new database has been established, INFO
92: it 1s accessible by -videotex and covers all
instruments adopted under the White Paper whatever
their legal form. This base provides an analysis of the
measures and a table giving the references of the
national incorporating or implementing measures for
all the Member States (%),

— dialogue with the Member States in the preparation
of incorporation measures. The object here is not to
‘add a further negotiation stage after the adoption of
"the instrument by the Council or to delay adoption
of national measures, but to allow Member States to
exchange information on'the draft legislation being
prepared "in order to prevent infringements before
they occur and ensure consistency between the
Member - States. This dialogue is particularly
important in areas covered by the principle of mutual
recognition (recognition of diplomas) and in the area
of the ‘new approach’. The Commission has already
convened a meeting even before the deadline for
application of the directive, of those responsible at
national level for administering the general system of
recognition of diplomas in order to coordinate
national incorporation measures. This approach w1ll
be applied systematically in future,

— organization of exchanges with national departments
‘responsible for applying Community instruments.
"Beyond the formal incorporation of Community
directives into national law, there is the problem of
how the rules are actually applied by the national
authorities. Private individuals very rarely come into
direct contact 'with Community law or the
Community authorities, such contacts generally being
established via national legislation or a national
department. It is for this reason that consistency in
- application is important. As this is a matter of ad-
ministrative practices rather than of legal rules,
consistency can be guaranteed only by exchanges of
experience. This was the approach adopted by the
Matthaeus programme in the customs field, and it is
-an approach which the Commission proposes to
extend to other areas covered by a body of
Community rules.

)

9. This approach was given the Council’s backing in
the conclusions adopted on 21 December. The Council
wishes to receive - information about implementing
measures taken by the Member States at least once a
year, so that it can examine the situation.

(") For further information consult the Eurcbase service in
Brussels, Tel. (32) (2) 23500 01.

The Commission, for its part, has undertaken to report
twice. a year; the second report was presented as a
working paper on 4 December 1989 (%).

10.  This political approach, on top ‘of the judicial
activity which must be continued and stepped up, has
created ah awareness in political circles in the Member
States of the scale on which national authorities are
failing to comply with Community law. Even though the
situation improved substantially in the second half of the.
year, deadlines are not respected in around 45% of cases
and new proceedings have been initiated under “Article
171 in a large number of cases for failure to comply with
earlier rulings. However, the situation differs from one
Member State to another and from one area to another.

(a) Removal of physical barriers

11.  Article 8a of the Single European Act sets the
Community a clear objective, namely the creation by
31 December 1992 of ‘an area without internal frontiers’.
The Commission’s White Paper on completion of
internal market contained the work programme for
attaining this objective.

(i) Customs union

12.  The infringement proceedings in the customs"
union sector are mainly concerned with infringements of
Articles 9 et seq. of the EEC Treaty (banning any charges
having an effect equivalent to customs duties in trade
between Member States), Article 171 of the Treaty
(failure to comply with judgments of the Court of
Justice), and Council Directive 83/643/EEC - of
1 December 1983 on the facilitation of physical
inspections and administrative formalities in respect of
the carriage of goods between Member States.

13.  Among the infringements of Articles 9 et seq. of
the Treaty, proceedings have been brought against
France in connection with charges made for compu-
terized control of customs declarations under the SOFI
system. The Commission maintains that in trade between
Member States no charge may be made in respect of
customs formalities, regardless of whether the procedure
is manual or computerized. Another infringement
proceeding was initiated against France concerning the
flat-rate tax on exports of precious personal items to
other Member States.

14. In the same area the Commission brought an
action before the Court of Justice concerning the charges
levied by the Italian customs for services performed at
the same time for a number for . firms. The

() SEC(89) 2098.
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Commission feels that the charges are out of all
proportion to the cost of the services performed at the
request of the firms. Infringement proceedings were also
brought against Italy in respect of the stamp duty
charged on imports of certain products from other
Member States.

15. - For failure to apply judgments of the Court of
Justice a letter of notice was sent to Italy on the basis of
Article 171 in connection with the case concerning the
rules of proof which make it impossible to obtain
repayment of national taxes and charges which had been
levied in breach of Community law (judgment of
24 March 1988 in Case 104/86). A similar case
concermng Ttaly was also referred to the Court of Justice
in the matter of export procedures (judgment of 30 aprll
1989 in Case 158/85). '

16.. As regards secondary. legislation, a reasoned
opinion was sent to Italy concerning the customs
clearance of steel products. Italy has reduced the number
of customs offices where steel products can be cleared,
thereby infringing Articles 2 and 6 of Directive
83/643/EEC. The Commission has also brought an
action against Italy before the Court of Justice on the
grounds that the procedure for the customs inspection of
goods infringes the same Directive.

17. A reasoned opinion has also been sent to Greece
for an infringement of that Directive. It is alleged that
controls and formalities for imports of ceramic tiles from
other Member States, in particular Italy, are excessive in
Greece and delay imports.

18. A reasoned opinion has been sent to France for
infringement of Regulation (EEC) No 754/76 on
returned goods. This case concerns an incorrect interpre-

tation of the Regulation by national courts which,

extended to industrial products provisions applicable
solely to agricultural products.

19. = An infringement proceeding against Germany
concerning customs debt in respect of goods stored in
free zones was withdrawn after changes were made to
the Community legislation by way of compromise.

20. Two infringement proceedings concerning inward
processing and monetary compensatory amounts (one

" against the United Kingdom and the other against
France) were abandoned after the Court of Justice found
in favour of the Member States concerned.

(i) Free movements of goods

21. Measures to eliminate physical inspections have
been taken only in the areas of veterinary and plant
health controls and the control of means of transport
and capital. Except in the agricultural field, the
appointed dates for applying the measures have not yet
been reached. Hence only the directly ~ applicable
provisions of the Treaty (Articles 30 and 95) can be
relied upon to challenge unjustified frontier controls.

Article 30 of the Treaty

22.  Article 30 of the Treaty prohibits, between
Member States, quantitative restrictions on imports and
measures having equivalent effect. The provisions enables
action to be taken import formalities which are not
justified by compelling reasons such as health protecmon
or safety considerations.

23.  On this basis the Commission has challenged a
number of rules introducing unwarranted formalities in
the movement of industrial and agricultural products:

— the requirement that a declaration must be lodged in
advance indicating the country of origin for imports
into France of urea originating in non-member
countries but in free circulation in another Member
State.

— the requirement that certificates of ‘origin be
produced for imports into Italy of steel products
coming frém another Member States,

— customs formalities which, although justified in
certain cases, act as a deterrent to importers:

— application of different customs tariffs on a wide
range of agricultural products depending on the
point at which they enter French territory;
importers were fined for incorrect declarations
even when they had relied on earlier import oper-
ations; not only did the Commission obtain the
necessary explanations concerning the customs
tariff applied, but in particular fines incorrectly
levied were repaid,

— the difficulties in Belgium for the customs
clearance of small parcels from other Member
States, in particular the time taken; measures have
been taken by the authorities to speed up- the
processing of small consignments and express
consignmentes by the railways and the customs,
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— the restriction of the right to import certain
products to certain importers; the effect of this
arrangements is to block in customs ‘certain
imports made by an importer without the right
authorization,

— the ban on imports into Germany by private indi-
viduals, for their own use, of medicines auth-
orized in Germany but purchased in a pharmacy

-~ in another Member State; the Court of Justice
ruled that this ban was incompatible with Article
30 (Case 215/87 — Schumacher w. Germany,
7 March 1989).

Article 95 of the Treaty

24. In 1989 the Commission continued to examine
complaints and the many questions or petitions from the
European Parliament. It also initiated proceedings itself
whenever it was found that national legislation was not
consistent with the tax provisions of the Treaty or of
secondary legislation.

25.  Under Article 95 of the Treaty the Commission
issued reasoned opinions in a number of new cases
against the following Member States:

— Greece: differential taxation of imported cars, silver-
plated cutlery and instant coffee,

— France: parafiscal charge on potatoes,

— Ireland: introduction of new measures penalizing
imported newspapers.

26. These cases lengthen the list of those initiated
earlier, in some of which the Commission decided in
1989 to bring actions before the Court: excise duty
arrangements on beer in Belgium, the Netherlands,
Luxembourg and Italy, the administrative charge for the

inspection of fruit and vegetables in Portugal, and the.

differential VAT rates in Greece for imported spirits.

27. A proceeding concerning a tax on imports into

Denmark of chocolate and sugar-based products was

dropped after Denmark amended its legislation. A

proceedings against the United Kingdom concerning the
taxation of sherry was also abandoned.

Remowval of veterinary and plant bealth controls

28.  For the application of directives and the White
Paper on the internal market, it is the veterinary and

_ plant health field which involves: the largest number of

instruments whose objective is not only to eliminate
physical controls at frontiers on agricultural products but
also, by removing these controls, to make it possible to
eliminate all controls on goods and persons.

29. Because of the number of instruments in force
(35) and their strategic importance for Project 1992, it is
essential to see that they are correctly applied. Of the 32
instruments requiring incorporation measures, only a
third have been incorporated into national law in all the
Member States. The delays are divided fairly evenly
between all Member States, but Portugal and Italy are
particularly remiss.

30.  The Commission was forced to initiate 35
infringement proceedings under Article 169 of the Treaty
against Member States for failing to enact national legis-
lation incorporation diréctives designed to give effect to
the single market. Twenty-seven cases concerned the
veterinary field and eight cases plant health. In addition,
six reasoned opinions (four in the veterinary field and
two concerning plant health) were issued.

31. * In the plant health field it has been possible so far
to terminate all the proceedings before Court action was
needed. In the veterinary field, on the other band, the
Commission brought proceedings before the Court
against Italy in 1989 for failing to incorporate Directives

'85/322/EEC and 85/325/EEC.

(b) Removal of tax barriers

32.  The removal of tax controls at frontiers depends
on correct application of the Directives on tax relief and
the VAT harmonization Directives. -

33.  As regards tax relief, it is regrettable that despite
the great political significance of these measures, the last
Directive raising relief to ECU 390 has still not been
incorporated into Italian law even though the deadline
for this was July 1989; the same applies to the 1985
Directive on small non-commercial consignments and the
1988 Directive on small commercial consignments.
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34. As regards VAT harmonization, the Commission
concentrated on monitoring the correct application of
the VAT directives;, which are of fundamental
importance for the completion of the internal market by
1992 and the proper collection of own resources.

35. A number of cases were terminated in this area
after Member States agreed to comply with the
Commission’s observations: Spain discontinued zero-
rating for lawyers and professional - sport; Ireland
stopped exempting corrective spectacles from VAT; and

France dropped the arrangement. limiting the right to
deduct.

36. - The Commission issued reasoned opinions in the
following cases:

— United Kingdom, France, Greece, Netherlands and
Ireland: VAT on road tolls,

— Spain: exemption from VAT for services supplied by
painters and sculptors, authors and journalists,

— Ttaly: arrangements for refunding VAT to foreign
taxable persons,

-~ Germany: taxation of travel agents,

— France: VAT on advertising services.

37.  Monitoring the application of Community law
also involves ensuring that Member States comply with
the Court’s judgments. In this context seven new cases
had to be initiated under Article 171 because Member
States had still not taken steps to comply with the
following judgments:

— Netherlands: tax status of notaries and bailiffs
-(judgment of 26 March 1987 in Case 253/85),

— Italy: taxation of bananas (judgment of 7 May 1987
in Case 184/85),

— Italy: exemption from VAT of services of veterinary
“surgeons and smiths (judgment of 24 March 1988 in
Case 122/84),

— Ttaly: imports of medical samples (judgment of
21 Juni 1988 in Case 257/86),

— Italy: flat-rate refund arrangements for . agricultural
producers (judgment of 28 June 1988 in Case 3/86),

— Ttaly: extension of exemption from VAT in
connection  with  earthquakes  (judgment of
21 February 1989 in Case 203/87), :

— Traly: differential taxation of rum (judgment of
11 July 1989 in Case 323/87).

(c) Removal of technical barriers

38. This is the field in which most progress has been
made: 50 directives adopted as part of the White Paper
programme were in effect in 1989 in all the areas
concerned, particularly that of the harmonization of
technical rules.

(i) Free movement of goods

39. The removal of non-tariff barriers to intra-
Community trade in goods is a cornerstone of the
buildings of the single market. The Commission has two
basic instruments for this purpose at its disposal, the
prohibition on all measures having equivalent effect to

_quantitative restrictions (Articles 30 to 36 of the EEC

Treaty) and the harmonization of technical rules.

40. Recent cases which have been brought to the
attention of the Commission point to the changes under
way in the Member States: most obstacles are to be
found in technical regulations, while the number of cases
of unnecessary import formalities (see above) ist steadily
falling. Technical regulations are also the area in which
the longest delays are occurring ‘in transposing
Community provisions into national law.

The principle of freedom of movement

41.  The principle of freedom of movement is a devel-
opment from the prohibition on quantitative restrictions
and the recognition of national rules.

Article 30 of the Treaty

42.  Article 30 of the EEC Treaty prohibits quanti-
tative restrictions on imports and all measures having
equivalent effect. The very broad interpretation put upon
the latter notion, which — in the Court of Justice’s own
words — covers ‘all trading rules which are capable of
hindering, directly or indirectly, actually or potentially,
intra-Community trade’, enables the Commission as
‘guardian of the Treaties’ to take steps to eliminate
obstacles to trade of the most diverse kinds.
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43. - In this connection, in 1989 the Court of - Justice
confirmed its earlier holding that all rules on the
marketing and distribution of goods are open to scrutiny
under Article 30. A case in point is that of French legis-
lation on door-to-door sales (Case 382/87 Roger Buet —
‘judgment of 16 May 1989), whose compatibility with
Article 30 was considered in response to a request for a
preliminary ruling, and Case 25/88 Wurmser (judgment
of 11 May 1989), the object of which was the extent of
the liability borne by importers in France in respect of
imported goods. ,

~ 44. . These figures also include the technical regu-
lations " notified under Directive 83/189/EEC as
amended by Directive 88/182/EEC, and scrutinized in
the light of Articles 30 and 36 of the Treaty (see below).

45. In view of the ever-increasing number of cases
brought to their attention, the Commission’s departments
have found it necessary to stop dealing with them on an
individual basis and have adopted a comprehensive
approach. The practice of holding regular ‘package’
meetings with representatives of the government
departments concerned in Member States has become
more widespread in 1989. At such meetings, all the cases
involving a Member State are discussed, as are cases
involving other Member States in which it has expressed
an interest. Pragmatic solutions in keeping with
Community law can thus be sought; jointly at the
complaint stage, with a guarantee that the procedure will

be transparent. A package meeting involving Germany -
was held for the first time in 1989. Such meetings have

also been held with Spain, France, Portugal, Italy and
Greece.

46. The results achieved in 1989 include the cases
summarlzed below. ,

As regards industrial products:

— the elimination of unwarranted technical specifi-

~ cations defining light mopeds in Germany, which had
the effect of closing the German market to imported
products which did not meet the specifications,

— the termination of the requirement for television sets
imported into France to be fitted with a Péritel
socket enabling them to be connected to other audio
or video facilities,

— the repeal of unwarranted provisions relating to the
Jlabelling of ceramic. tiles which had the effect of
making it more difficult and more expensive to
import tiles manufactured in other Member States
into Greece;

— the adjustment of the conditions relating to the type-
approval and marketing in the Netherlands of
reflective equipment for bicycles, following the
dispatch of a reasoned opinion by the Commission.

As regards telecommunications:

— until the Commission adopted Directive 88/301/EEC
on 16 May 1988, the national markets-in telecommu-
nications terminals were partitioned off from each
other by the existence of monopolies in the
importing, marketing, connection and installation of
terminals granted by Member States to their own
postal, telephone and telegraph authorities,

— any obstacles to freedom of movement which may
now exist are due mainly to the fact that diverging
national approval and specification procedures apply.

47. The Commission took further action to open up
national markets.

— In response to a parliamentary. question, the
Commission satisfied itself that the German auth-
orities grant approval to terminals lawfully marketed
in other Member States even if they are manu-
factured according to specifications different from
those contained in national standards, provided they
meet certain basic requirements.

— The Commission also made representations to the
Belgian authorities to ensure that private individuals
in Belgium were authorized to own antennae with
which to receive satellite-broadcast - television
programmes. Following the dispatch of the
Commission’s reasoned opinion, the Belgian auth-
orities undertook to allow the import and marketing
of such antennae where they were lawfully manu-
factured and marketed in other Member States,
without setting any conditions (including conditions
relating to authorization or type-approval).

48.  More specifically, the Commission had decided in
the past to initiate the Article 169 procedure against
several Member States (the Netherlands, Luxembourg,
Ireland, Greece, the United Kingdom, ' Denmark,
Belgium, Germany, France and Italy) for failure to
notify national measures to give effect to Directives
86/361/EEC (*) and 87/372/CEE (). All but Italy had
failed to notify any measure to implement either of the
two directives. Italy was in breach of the Treaty in

~ respect only of Directive 87/372/EEC.

49.  Since then, Germany and France, in accordance
with Article 11 (2) of Directive 86/361/EEC and Article
4 (2) of Directive 87/372/EEC, have communicated to
the Commission the text of the main provisisons trans-

(") Council Directive of 24 July 1986 on the initial stage of the
mutal recognition of type-approval for telecommunications
terminal equipment.

(® Council Directive of 25 June 1987 on the frequency bands
for pan-European cellular land-based mobile communi-
cations.
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posing the two directives into German domestic law and
Directive 87/372/EEC into French domestic law
respectively. The Member States still in breach of the law
for failure to communicate national implementing
measures are the Netherland, Luxembourg, Ireland,
Greece, the United Kingdom, Denmark and Belgium, in
respect of both directives, France in respect of Directive
86/361/EEC, and TItaly in respect of Directive
87/372/EEC. The Commission has therefore sent letters
of formal notice to the governments concerned.

50.  With regard to foodstuffs, 1989 saw the publi-
cation by the Commission of an interpretative communi-
cation reviewing Community law applicable to the
movement of foodstuffs within the Community (*).

51. The Commission’s departments have also, of
course, continued with their monitoring work in this
sector.

The following cases were settled before .reaching court:

— restrictions on the use' of the word limonades as a
denomination in France,

~ — difficulties in the marketing of butter in Irtaly owing
to packaging requirements,

v

— prohibition on the ‘use of certain additives in France
(calcium acetate) and the United Kingdom (benzoic
ac1d)

A number of cases before the Court of Justice were also
decided in 1989. On 11 May the Court gave judgment in
an action brought by the Commission against Belgium
for not permitting the sale in its territory of prepared
meat containing more than a given quantity of edible
gelatine (Case 52/88, not yet reported).

The Court held that an absolute prohibition on the
marketing of a foodstuff could only be justified by the
need to protect human and animal lives and health or
vegetable species, which did not apply in the case at

issue. The Court also gave judgment on 2 February in a.

case against Germany for setting national requirements
as to composition in respect of imports of meat products.
As Germany has not complied with the judgment,
proceedings have been brought against it under Article
171 of the EEC Treaty.

52. A growing number of judgments are not being
complied with: in 1989 seven Article 171 actions were
brought or pursued further, involving Belgium (Case

() OJ No C 271, 24. 10. 1989.

52/88), Germany (Cases 274/87, 179/85 and 178/84),
Greece (Case 176/84), France (Case 169/87) and Italy
(Case 56/87). Because of the checks carried out by the
Commission, the area covered by Article 30 is, together
with failure to transpose directives into national law, the
one in which the greatest number of proceedings are
taken for failure to implement Court rulings.

53.  In relation to agricultural products (*), it should be
stressed that Articles 30 and 34 of the Treaty (on the
elimination of quantitative restrictions on imports and
exports and of all measures having equivalent effect) are
to be regardes as an integral part of common market
organizations (*) and that barriers to trade in products
covered by such organizations affect thelr normal
operation.

54.  The barriers in respect of which the Commission
initiated proceedings were many and varied, as the
following examples illustrate:

— technical requirements relating to the presentation,
quality or packaging of products, having the effect of
limiting or discouraging imports: - the Commission
took action against this type of measure in the case
of restrictions imposed in Italy on the marketing or
importation of fats and oils (obligatory presence of a
tracer) and of cheeses (minimum fat content), and in
that of the obligation imposed by the regulations in
certain German Ldnder to present fresh poultrymeat
in sealed packaging (festverpackt) where they are
sold in the same premises as other types of meat, and
again in the case of Greece, which, despite the Court
of Justice’s judgment in Case 124/85 (*), continues to
permit the import and wholesale marketing of fresh
beef and veal in respect only of certain cuts,

— the requirement for a producer Member State to
issue certificates stating that products meet the
required standards in the importing Member State, as
required by Greece with regard to large numbers of
food products on grounds of radioactivity or by
Greece and Luxembourg with regard to pasteurized
butter; Luxembourg, however, has conformed to the
Commission’s point of view, in line with the position
taken by Germany in 1988,

— the requirement for prior import licences or authori-
zation imposed in respect of live sheep and goats in
Germany (although rescinded in France), of

) Le. the products listed in Annex I to the EEC Treaty.

() See judgment of the Court of Justice in Case 83/78 Pigs ‘
Marketing Board v. Redmond [1978] ECR 2347, Ground 55.

(*) Commission v. Greece, not yet reported.
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semen intended for artificial insemination in France,
Luxembourg, the United Kingdom and Ireland, and
of live animals and fresh meat in Belgium,

— the practice of carrying out routine health checks on

imports of poultrymeat into Germany and Greece or -

double checks on imported fish in Belgium,

— national measures to do with human, animal or plant
health or with additives, prohibiting imports or

making them impossible, such as measures affecting’

imports of cheese into Italy and Greece by setting
maximum nitrate content levels, and imports of
grapefruit into Italy by limiting entry points to six
seaports and excluding all imports by land,

— the setting of maximum prices having the effect of
discouraging and restricting imports, as practised in
Greece in the olive oil trade.

55.  The system of maximum import prices in Greece
for sheepmeat and goatmeat from Hungary was discon-
tinued following the Court’s judgment in Case
127/87 (4.

Mutual recognition of national rules

56. In accordance with the strategy it outlined in its
internal market White Paper, the Commission is paying
particular attention to the application of the EEC
Treaty’s rules on the free movement of goods (Articles
30 to 36) and is endeavouring to ensure that the
principle of mutual recognition is systematically incor-
porated in national law. This principle requires any
product lawfully manufactured and marketed in one
Member State to have free access to the markets of the
other Member States, provided it does not endanger
health and safety. At alle vents, the measures taken to
protect these interests must be strictly proportionate to
the objectives pursued.

57. . This is why, wherever the Commission finds itself
facing an obstacle justified on grounds of the need to
protect the interests referred to above, it requires the
Member States, provided the measures taken are in
proportion, to insert a provision in. their regulations

(*) Commission v. Greece, not yet reported.

embodying recognition for products from other Member
States offering equivalent guarantees.

For instance, clauses to this effect have been inserted
into:

— German rules on flammable liquids, to-enable flame
arresters checked by accredited bodies in other
Member States to be used in buildings in Germany,

— Spanish rules laying down technical specifications for
civil engineering projects, to confer recognition on
products from other Member States manufactured
according to other specifications,

— Portuguese rules governing the metrological control
of radar speed detectors, to confer recognition on
tests carried out in other Member States.

58. 'To this ex post facto monitoring activity must be
added, in the case of industrial products, the prior moni-
toring carried out by the Commision pursuant to
Directive 83/189/EEC as amended by Directive
88/182/EEC. This Directive obliges the Member States
to submit draft technical regulations for prior vetting as
part of an information procedure. This obligation —
which in the past did not cover the agricultural, food-
stuffs, pharmaceuticals and cosmetics sectors — has-been
extended to cover all technical regulations from 1
January 1989. '

59. In 1989, 319 draft technical regulations and
standards were scrutinized in the light of the Treaty and
secondary  legislation.  After  examination, the

Commission sought, in 37 cases, amendments designed

to ensure that their adoption did not raise new barriers

"to the free movement of goods. In nin cases, the

Commission announced the presentation of a draft
Community directive the provisions of which are to
replace the national measures.

60.  This year the Commission has set up machinery to
ensure compliance with the notification requirement. It
signed a contract with a private organization whose task
is to go through the official publications from all the
Member States and to send whatever technical regu-
lations they adopt to the Commission. Where the
Commission detects an infringement of Directive
83/189/EEC, it will a matter of course commence
infringement proceedings under Article 169 of the EEC
Treaty. :
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Technical regulations

Miscellaneous products

61. In tandem with developing the ‘new approach’
whereby a single legal enactment can cover a wide range
of products — the first directives using this approach will
take effect in 1990 — the Commission has to continue
managing large numbers of directives relating to specific
industrial products. At present there are 81 directives in
force under the ‘old approach’, in respect of which 85
infringement proceedings are under way.

62.  Most of these infringements (79 cases) are cases of
failure to incorporate directives into national law, while
the other six cases have arisen from the incorrect
application of national implementing legislation.

— Of the 79 proceedings against failure to incorporate,
48 were commenced in 1989, while the other 31 were
old proceedings already under way. These cases stem

as a rule from the slowness of national procedures -

for amending legislation and in most cases are
eventually resolved. For instance, 29 cases were regu-
larized by the Member States concerned in 1989.
However, the Commission brought seven actions
before the Court of Justice against two Member
States — Belgium (Cases 272/89, 274/89 and
276/89) and Luxembourg (Cases 271/89, 273/89,
275/89 and 277/89). All these cases were regularized
before the end of the year, and the Commission
decided to withdraw. Orders for their removal from
the Court register will be made in 1990. An action
brought against Italy in 1988 for failure to inform the
Commission of measures to give effect to Directive
83/128/EEC  (medical thermometers) is  still
proceeding (Case 99/88).

— As regards the stage reached in the application of
directives by Spain and Portugal, contact has been
maintained with the relevant govérnment departments
with a view to quickly making up the time lost in
transposing the directives into national law.
Remarkable strides have, in fact, been made by the

~ Spanish  authorities, who have transposed 66
directives, including 47 in the last year, out of the
total of 81.

— As to the non-conformity of national laws with
Community directives or the incorrect application of
such laws, apart from one case concerning Directive
84/539/EEC (see 63),. all the others, as in the past,
concern Directive 73/23/EEC (the ‘low voltage’
Directive). Of seven sets of proceedings embarked

N

* gations

upon in the course of the year for infringement of
this Directive, those against France and Ireland have
been dropped. Those against the United Kingdom,
the Netherlands, Denmark and Germany are well on
the way towards a settlement. But the case against
Italy is following its course.

63. A fresh proceeding has been commenced against
Germany for the incorrect application of Directive
84/539/EEC (electromedical equipment used in human
medicine). The German authorities continue to require
type-approval for electromyographs, while the Directive
stipulates that a declaration by the manufacturer suffices.
The proceeding against the United Kingdom for
non-conformity in the' transposal of Directive
73/23/EEC has been abandoned following measures
taken by the British authorities to comply with the obli-
flowing from the Directive. Lastly, the
infringement  proceeding  brought against = Spain
concerning an interpretation of Decree  7/1988 trans-
posing Directive 73/23/EEC which is not in conformity
with the Directive has been, closed following the recent
adoption of new administrative measures.

64. Directive 88/32/EEC on good Ilaboratory
practice, which is very important in organizing recog-
nition of tests and certificates and was to have been
implemented by 1 January 1989, has been transposed
into national law in only five Member States (Belgium,
Denmark, Luxembourg, the Netherlands and the Umted
Kingdom).

Motor vebicles/agricultural tractors/imotor cycles

65. Implementation of the directives: on motor
vehicles, agricultural tractors and motor cycles.continued
normally in the Member States, 133 of them having now
been transposed. In the course of the year, 30
infringement proceedings for failure -to transpose
directives were commenced. The infringements are all
due to administrative delays in certain Member States in
incorporating Community directives into their national
law.

- 66.  The delays in transposing all the Directives on car

exhausts (88/76, 88/77 and 88/436/EEC) into national
law in Italy and the Directive on diesel particulates into
national law in Belgium and Greece are particularly
regrettable.
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Foodstuffs

67. The proceedings initiated in respect of the food-
stuffs directives all concern instances of failure to
communicate national implementing ‘measures. The file
was closed on 11 infringements, 13 cases are at the
formal notice stage and two are at the reasoned opinion
stage.

68. The Commission dropped actions against France
and the Netherlands for failure to transpose Directive
83/417/EEC (lactoproteins) and against France for

failure to transpose- Directive .83/635/EEC (preserved

milk).

69. In the field covered by the White Paper
programme, nine directives or regulations entered into
force and are being transposed into national law or
implemented in a very unsatisfactory manner; three of
them have not been incorporated into national law in
any Member State. Bearing in mind that the ‘horizontal’
directives are soon to take effect, the delays in this
particular sector are a cause for concern.

Pharmaceuntical products

70.  The situation with regard to medicinal products
for use in human or veterinary medicine has changed
very little since 1988. Proceedings ‘have been taken
against Iraly before the Court of Justice for the
non-transposition of the two basic Directives on pharma-
ceutical products (65/65/EEC and 75/319/EEC), and
discussions have been held with the Spanish Government
with a view to ensuring that these Directives are swiftly
and properly incorporated into Spanish law.

71.  Although there are very few problems in this
particular field, it is noteworthy that no notification of
any transposition measure was rccexved in" 1989 in
respect of the Directive on price transparency
(89/105/EEC), which was to have effect from 31
December 1989.

Chemical products

72. - Since the sixth annual report to Parliament, all the
directives adopted since 1980 have been implemented by
all Member States (other than Spain and Portugal) save
one only. That Member State, Italy, despite the Court’s
having found against it for failure to transpose the
Directives on surfactants, is being proceeded against
under Article 171.

73. . As regards fertilizers, the last Directive due to
take effect in 1989 (liquid fertilizers) has been incor-
porated into national law only in Germany and
Denmark.

Energy-generating products

74. . Following the adoption of a paper on the internal
energy market in Juli 1988, an inventory of barriers to
trade in this sector was drawn up. The action needed to
dismantle them will shortly be submitted to the
Commission. ‘

(i) Opening-up of public procurement

75. Public procurement is an area which raises
problems not only in relation to the transposition of
directives but, to an even greater degree, in relation to
the proper application of directives by the various official
agencies concerned in the Member States.

76.  As part of its work of monitoring transposition,
the Commission brought an action before the Court
against Greece for incorrect transposition of Directive
71/305/EEC. On the other hand, as Greece correctly
incorporated the old Directives on supplies (77/62 and
80/767/EEC) in the course of the year, the action
brought for failure to do so was withdrawn.

77. The Commission initiated the Article 169
procedure against Italy and the Netherlands for failure
to notify it of measures to incorporate Directive
88/295/EEC.

78. The Commission brought an action before the
Court .in respect of Italian Act No 80 of 17 February
1987. This law lays down a special procedure for the
award of public procurement project contracts
containing several features which are contrary to the
relevant Community rules. When it comes to the criteria
for selection, the Act requires bidders to be on the Italian
list of accredited contractors, and stipulates that pref-
erence should be given to temporary groupings or to
consortia of firms carrying on their principal business in
the region in which the projects are to be carried out.
Another feature is that the region’s own firms are also
given preference in subcontracting: the Act requires the
contracting authority to subcontract 2 minimum quota of
work to firms which have their official head offices in
the region in which the works are to be carried out.

79. I national legislation is to be systematized
withoud having to wait for complaints to be lodged,
checks must be carried out not only to ‘ensure that a
measure transposing a directive into national law is in
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keeping with that directive but also that all other
provisions applicable to public procurement are
consistent with it. :

80. The independent experts with whom a contract
was signed in 1988 have therefore been instructed to
carry out a preliminary review of all' the public
procurement legislation in each Member State.

81.  In the course of the year the measures introduced
by the Commission in 1986 (*) to widen its scope for
detecting infringements on its own initiative became
operational. These measures consist of:

— systematic checking of public works contract notices
over three periods on the basis of a pilot monitoring
contract signed last year with a consultancy firm,.

“checks for compliance with the rules during the
execution of projects and programmes financed by
the . structural funds and the other financial
instruments applying the practical arrangements and
resources detailed by the. Commission in its
communication to the Member States in January (3);

stricter checks for compliance with Community rules
in the publishing of contract notices.

82. The infringement cases processed in 1989 have
shown that there are shortcomings in the following
areas:

— Interpretation of the scope of directives and the
excluded sectors:

A reasoned opinion was sent to Spain concerning a
public procurement competition for dredging works
launched by the Junta del Puerto de Sevilla y Rio del
Guadalquivir:

It is worth pointing out here that the Commission has
brought an action before the Court over the case
‘involving the failure by the public enterprise which
“runs Lisbon Airport to put out to Community-wide
competitive tender a contract for the supply and
assembly of a telephone exchange (%);

@)

Q)
@)

Sixth Annual Report to Parliament on monitoring the
application of Community law (1988), points 84 and 85.

OJ No C 69, 28. 1. 1989; Bull. EC 1-1989, point 2.1.8.
Sixth Annual Report to Parliament on monitoring the
application of Community law (1988), point 81.

~

— The cirteria for selecting those eligible to bid:

A reasoned opinion was served on Italy concerning a
public contract for the supply of meat, opened to bids
by USL No 11-Genoa 2. In this particularcase the
contracting authority had specified that 50 % of the
minimum amount of supplies which applicants were
required to have carried out in the previous three
years in order to be admitted to the competition had
to consist of supplies to government departments.

Another reasoned opinion was served on Italy in
respect of a prequalifying notice issued by the Ente
ferrovie dello Stato for the purpose of identifying
companies capable of carrying out construction
works on a railway line between Rome and Naples.
In this particular case the companies concerned had
to have already carried out works in Italy worth a
stated overall figure and be listed in the Italian trade
register.

The stipulations made in contract documents and the
way these are applied when selecting bids:

For example, in the case of the public contract put
out for bids by Storebaeltforbindelsen A/S for the
construction of the Great Belt Western Bridge in
Denmark, which came to the Commission’s notice in
May and was referred to the Court in August, the
contracting authority had included stipulations in the
conditions requiring the widest possible use of
Danish materials, consumer goods, labour and
equipment. The Commission also maintains that
negotiations between the contracting authority and
the consortium chosen were carried out on the basis
of an offer which did not conform to the specifi-

“cations. In the case of the first of these two
infringements, the Commission applied for interim
measures to secure an order from the Court that the
operation of the contract which the contracting
authority had meantime concluded with the
successful bidder should be suspended. During the
hearing, however, the Commission withdrew this
application - in the light of solemn commitments
received from the Danish Government and in view,
too, of the serious difficulties which suspending the
contract would have . created. The Danish
Government has admitted before the Court the
incompatibility of the ‘Danish clause’ with the EEC '
Treaty and has undertaken to ensure that an arbi-
tration procedure will be applied whereby unsuc-
cessful bidders for the contract in question can be
refunded the costs of taking part in the competition
without having to show that, if the clause had not
existed, they would have won the contract.
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(ii1) Services

Financial services

83. The Commission -intends to show increased
vigilance in monitoring the application of Community
provisions to establish the common market in financial
services by 1992. To this end it has begun talks with the
Member States aimed, in particular, at a systematic
revision of the application of the directives in this field.
Concerned to secure compliance with the deadline set
for the implementation of Directive 85/611/EEC on
undertakings for collective investment in transferable
securities (UCITS). (1 October 1989), the Commission,
before setting the Article 169 procedure in motion, sent a
letter  to those Member ~States which has not
communicated their measures by the deadline (Belgium,
Germany, Spain, Italy and the Netherlands). The
Directive is not yet applicable in Greece and Portugal. In
the case of Belgium, this delay aggravates the serious
situation in respect of non-compliance with the Court’s
rulings (in this instance, the ruling given on 12 February
1987 in Case 390/85) regarding failure to incorporate
into national law three directives in this field, and the
. Commission was obliged to initiate Article 171
proceedings.

84.  As regards cases of infringement, the Commission

brought before the Court an action involving Italy’s

checks ‘on. the green vehicle insurance card (Case
232/89). Initiation of the Article 169 procedure has been
decided in a number of other cases mainly concerning
the situation existing in several Member States where tax
legislation renders more difficult transactions with
insurance companies not established on their territory.
These cases are of particular importance given that they
affect, in the financial field, the freedom to provide
services laid down in Article 59. As regards compliance
with the Court’s rulings of 4 December 1986 concerning
non-life insurance and coinsurance (Cases 205/84,
220/83, 206/84 and 252/83), only Denmark has passed
legislation, while Germany, France and Ireland have
taken interim administrative measures. The Commission
will see to it that definitive measures are taken when the
second Directive on non-life insurance (88/357) is incor-
porated into national law, a step which must be taken by
1 January 1990.

Transport

85.  Liberalization of the transport market is gradually
being implemented on the basis of the programme set

v

out in the White Paper. Since most of the instruments
involved are regulations, national implementing measures
are’ not always necessary, though in some cases
substantive measures on the part of the Member States
are called for. ' '

86. There are major delays. Some acts such as the
regulation on competition in the sea transport and air
transport sectors have been implemented in a limited
number of Member States (United Kingdom and
Denmark); but in some Member States, such as Beigium,
Luxembourg and Portugal, delays are virtually
systematic. (See Section B.8 — Transport.)

New technologies and services

87. Freedom of movement of broadcasts is ensured,
pending the coming into effect of the Directive on tele-
vision without frontiers, by the direct application of the
provisions of the EEC Treaty, in particular Articles 59
and 62.

88. The Commission has referred to the Court of
Justice the Netherlands’ insistence that national broad-
casting bodies order programmes from a specific Dutch
company and the restrictions on cable broadcasting of
radio and television programmes from other Member
States that include advertising specifically aimed at a
Dutch audience. ‘

89.  The first Directives adopted in the telecommuni-
cations field are reaching their implementation deadlines.
The deadline is passed in the case of the Directive on
mobile telephones, which has been incorporated in
national law in only two Member States. On 3 October
1989 the Council adopted the Directive on television
broadcasting activities.

(iv) Capital movements

90. ° The coming into effect of the Directives on
securities coincided with that of the Directive on liberali-
zation of the units issued by UCITS, which has been
incorporated in national law in all the Member States
except Portugal, which has been granted a derogation.
This is particularly important in the context of the work
being done on economic and monetary union.

91. In the field of capital movements (Article 67 et
seq. of the EEC Treaty), it has proved impossible,
because of the deterioration in Greece’s external position
in 1989, to remove a number of restrictions applied by




No C 232/18

Official Journal of the European Communities

17.9.90

Greece under the decision adopted by the Commission in
November 1985 (*). The Commission therefore extended
until 30 June 1990 its authorization to apply the
remaining restrictions (*). Spain and Portugal may also
maintain a number of restrictions on capital movements
until 1990 and 1992 respectively pursuant to the transi-
tional provisions of the Act of Accession.

92. " In response to the judgment given by the Court of
Justice on 3 December 1987 in Case 194/84 on funds
blocked in Greece, the Greek authorities have adopted a
number of measures to honour their obligations. The
Commission took the view that these measures were not
entirely satisfactory. The Greek authorities amended the
administrative provisions in question on 17 March 1988
and 15 March 1989 to take account of the Commission’s

. comments, and the basic legislative instrument is to be
amended in the near future.

(v) Rules applying to businesses
Company law

93.  In this field, 1989 saw the adoption of a series of
implementing measures by Member States. Spain
implemented the first, second, third, fourth, sixth and
seventh - Directives (68/151/EEC —  registration,
77/91/EEC — capital, 78/855/EEC — mergers,
78/660/EEC — annual accounts, 82/891/EEC —
divisions, 83/349/EEC — consolidated accounts).
France, Denmark, the United Kingdom and Greece
implemented the eighth Directive (84/253/EEC —

approval of persons responsible for the auditing of

accounting documents). The United Kingdom also
implemented the seventh Directive (83/349/EEC —
consolidated accounts). Portugal implemented the fourth
Directive.

94.  The current situation as regards the company law .

Directives is as follows:

— The fourt Directive (78/660/EEC) of 25 July 1978
on the annual accounts of certain types of companies
still has to be implemented in Italy, and the measures
Article 171 of the Treaty are being maintained.

(") Decision 85/594/EEC, as last amended by Decision
86/600/EEC (JO No L 325, 29. 11. 1988).

(*) Decision 89/644/EEC (O] No L 372, 21. 12. 1989).

— As regards the third and sixth Directives
(78/855/EEC of 9 October 1978 on mergers and
82/891/EEC of 17 Dezember 1982 on divisions), the
Commission has: initiated proceedings before the
Court of Justice against Belgium and Italy.

— Infringement proceedings have been commenced
against Italy, Ireland, Denmark, Belgium and
Portugal in respect of the seventh Council Directive
(83/349/EEC) of 13 June 1983 on consohdated
accounts.

— Infringement proceedings have been initiated against
Ireland, Italy and the Netherlands in respect of the
eighth Directive (84/253/EEC) of 10 April 1984 on
the approval of persons responsible for carrying out
the statutory audits of accounting' documents.

— 'As regards inadequate implementation of * the
- company law Directives by Member States, 'the
Commission ~withdrew the = proceeding * initiated
against the Netherlands in respect of the seventh
Directive (83/349/EEC) after receiving the text of
the national instrument in question. On the other
- hand, an infringement proceeding against Germany
concerning the seventh Directive is continuing.-An
infringement proceedcing against Greece concerning
the second Directive (77/91/EEC) ist continuing,
and a proceeding has been initiated against Germany
in respect of the first Directive (68/151/EEC).

— In addition, the Commission investigated complaints
regarding the acquisition of shareholdings in
companies by nationals of other Member States.
Some of these cases (France: St-Gobain, Paribas;
United Kingdom; Fritish Aerospace, Rolls Royce)
have now been resolved.

95.  Council Regulation No 2137/85 on the European
Economic Interest Grouping (EEIG) was to have effect
from 1 July 1989. Seven Member States (Germany, the
United Kingdom, France, the Netherlands, Belgium,

- Denmark and Ireland) have taken the measures needed
" to implement the Regulation, thus enabling EEIGs to be
- set up on their territories. The necessary measures-are in

preparation in the other Member States, on they will
presumably be:adopted soon.

Intellectual property

96. Council Directive 87/54/EEC of 16 December
1986 on the legal protection of topographies of semicon-
ductor products has been incorporated in national-law: by
ten Member States; infringement proceedings have been
commenced against the other two (Belgium and Greece).
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Product liability

97. - Council Directive 85/374/EEC of 25 July 1985 on

liability for defective products has been incorporated in
national law by eight Member States; the remaining four
(Belgium, France, Ireland and the Netherlands) are
being proceeded against, as is the United Kingdom (for
incorrect transposition).

2. A PEOPLE’S EUROPE

98. Most of the measures adopted as part of the
implementation of the single market directly concern
individual citizens in their private or working lives. They
are first and foremost provisions aimed at eliminating
discrimination based on nationality or restrictions on. the
right of establishment and freedom to provide services in
other Member States. However, they also concern the

individual’s right to import and use the product of his or -

her choice.

99. This chapter is concerned solely with the first
category of provisions, but we should not discount the
potential impact on the lives of individual citizens of
measures aimed at:

\

— allowing the free importing of pharmaceutival
products for personal use,

— increasing the ceiling for duty-free entry (expressed
in ecus), .

— liberalizing the purchase and use of television and
telecommunications equipment.

(a) Free movement of persons,

100. The Commission frequently receives letters from
individual citizens who complain of disparities between
national laws, the fact other Member States, and the
behaviour of national officials. What all these complaints
have in common is that they reveal situations — whether
of law or of fact — which are out of tune with the idea
we have of Europe and which shock European citizens.

101.  Unfortunately, the Commission is ill-equipped to
deal with a great many of these complaints since they fall
within areas in which the Community has no powers or
has not yet legislated, Consequently, such Community
legislation as does exist, compliance with which must be
enforced, is fairly limited except for the ban on discrimi-

nation on grounds of nationality, provisions regarding

entry and residence, ans provisions in respect of taxation.

(i) Entry and residence

102. The Directives on residence by Communty
nationals (Directives 68/360, 73/148, 73/34 and
64/221/EEC; see also Regulations (EEC) No 1612/68
and (EEC) No 1251/70) have been incorporated in
national law by all the Member States and present no
problems in their genéral application. However, the
Commission regularly receives complaints about indi-
vidual cases, e.g. one involving Spain (lifting the ban on
returning to Spain after expulsion).

o

(ii) The right to cross borders freely

103..  On the other hand, as regards the right to cross.
borders freely, Community law is at present limited to
Articles 2 and 3 of Directives 68/148/EEC and
73/148/EEC, which give Community nationals the right
to enter and leave the territory of any Member State by
simply showing a passport or identity card, “although
these provisions apply subject to reasons of Public policy,
public security or public health. Nevertheless, with an
eye to the impending elimination of frontier checks, the
Commission is endeavouring to give them as wide an
application as possible.

104. - For example, it has brought an action before the
Court of Justive against the Netherlands (Case 68/89)
because officials responsible for checks at the frontier
continue to  ask travellers questions regarding the
purpose and duration of their journeys and the amount
of money they have. The Commission has initiated the
Article 169 procedure against Denmark because officials
cohtinue to-stamp passports.

r

105. The Commission has also taken action t
guarantee the application of the. provisions of
Community law concerning members of the families of
Community nationals who are not themselves nationals
of a Member State. Community law' lays down that visas
are to be issued free of charge to such persons. In
response to representations by the Commission, a
number of Member States habe taken the necessary
measures to comply with Community law. The
Commission has initiated Article 169 proceedings against
Ttaly, Germany and Portugal to requife them to comply
with the obligation to issue visas free of charge.
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106. With a view to the establishment of the single
market, the freedom of movement of persons will have
to be reflected in the elimination of all current checks at
the Community’s internal frontiers, whether they be
checks of persons or checks related to the transporting

of luggage and personal effects. However, elimination of

checks must not result in any lessening of security in the
fight against narcotics; it has to be a very gradual
process in line with the development of cooperation
between police forces and the convergence of policies
relating to the right to asylum, visas and immigration.
The importance of the work being done by the five
Member- States party to the Schengen agreement and by
all twelve in the ad hoc Immigration Working Party
should be emphasized.

(ii1) Taxation and the citizen

107.  This is a highly 'sensitive area which triggered
action by a large number of members of the European
Parliament over the past year in response to public
opinion.

108. In its resolution of 14 May 1987 Parliament
sharply criticized the - reductions recently made by
. Denmark and Ireland in duty-free allowances for
travellers. The Commission took rapid action in both
instances and brought the matter before the Court of
Justice in 1988.. Denmark amended the legislation in
question at the beginning of 1989, thus putting an end to
the infringement, and the Commission withdrew its
application to the Court. Ireland, on the other hand, has
not yet taken steps to end the infringement and the
Court’s ruling is expected in the near future.

109. Again in the field of duty-free allowances, two
further reasoned opinions were sent to Denmark, one
-concerning national provisions authorizing the duty-free
importing of only 20 litres of fuel per vehicle and one
concerning the unsatisfactory application of Directive
83/182/EEC on tax exemptions within the Community
for certain means of transport temporarily imported into
one Member State - from another. A proceeding
concermng that Directive has likewise been initiated
_ against France.

110.  As regards tax exemptions in connection with the
moving of household effects (Directive 83/183/EEC),
the Commission has commenced proceedings before the
Court against Spain and Greece, which are still not
applying the Directive correctly. '

111.  Another important issue is compliance by the
Member States qwith the ‘Gaston Schul’ judgments on
the elimination of double taxation on the importation of

second-hand goods bought by private individuals. The
Commission has decided to bring proceedings before the
Court against Spain, Greece and Italy, which are the
only Member States (apart from Portugal) not yet
complying with the Court’s rulings.

112.  Lastly, two reasoned opinions have been sent to
Italy under Article 171 of the EEC Treaty; Italy has not
yet taken measures to incorporate in . national ‘law

Directives 83/181/EEC and 83/183/EEC despite the

Court’s judgments of 24 November 1987 in Cases
124/86 and 125/86.

(iv) Other matters: driving licences

113.  On 16 November 1989 Ireland introduced the

Community-model driving licence in accordance with
Directive 80/1263/EEC. The United Kingdom enacted a
statute (in force from 1 April 1990) introducing the

Community-Model licence as follows: on 1 June 1990
for Group A and B licences in Geat Britain; on 1 october
1990 for C and D licences in Great Britain; on 1 January
1991 for all licences in Northern Ireland. The

Commission has commenced infringement proceedings

against Germany concerning the practical application of
the Directive, especially as regards the procedure for
exchanging the licences of foreign students coming into
the country to continue their studies.. Discussions are
taking place with the German authorities, and practical
solutions should be found pending the entry into force of
a. new Directive currently being considered by the

Council, under which it will no longer be necessary for -

people taking up residence in another Member State to
exchange their licences. Italy is the only Member State
which has not yet taken the steps needed to give effect to
the current Directive. The draft model licence submitted

by the Italian authorities: is now bemg finalized and will -

be introduced shortly.

" (b) nght of establishment and recogmtlon of qualifi-

cations

114. The right of establishment is laid down
differently in the Treaty depending on whether wage-
earners or members of the professions are involved.

(i) Ban on discrimination

115  As in the past, the Commission’s main concern
has been to eliminate, in the field of right of estab-
lishment and freedom of movement of FEuropean
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citizens, discrimination running counter to Articles 7, 52
and 59 of the EEC Treaty.

116.  Article 7 prohibits any discrimination on grounds
of nationality within the Treaty’s scope of application.
Though "they are becoming increasingly rare, some
national laws still contain discrimination based on
nationality.

117.  For example, it emerged in connection with the

Court of Justice ruling of 2 February 1989 in the Cowan

cas (186/87) that some Member States exercise discrimi-
nation in their schemes for compensation of the victimes
of acts of violence. The Commission has commenced
proceedings against the Member States in question. It
should be noted, furthermore, that the Cowan judgment,
by confirming that tourists are to be regarded as reci-
pients of services and that they thus fall within the scope
of application of the Treaty, will make possible a more
thorough examination of discrimination applied to
non-residents. '

118.  IAs regards the professions, the Court of Justice

on 30 May 1989 delivered a judgment finding against
Greece for prohibiting foreigners from epgaging in real
estate transactions in certain border and coastal-areas of
the country (Case 305/87). The Commission has also
applied to the Court in three other cases (France — Case
154/89; Italy — Case 180/90; Greece — Case 198/89),
all three involving restrictions on the freedom to provide
services as tourist guides. At the end of the year there
were four cases still pending before the Court: the three
just mentioned and Case 263/88 (France — Freedom of
establishment in the overseas territories).

119. The Commission has also commenced Article
171 proceedings in the Court of Justice in respect of
Greece’s failure to comply with the Court’s rulings in
Cases 147/86 and 38/87 relating to the requirement of
Greek nationality for access to various regulated occupa-
tional activities. It withdrew the proceeding concerning
the ban on doctors’ having a practice abroad as well as
in France after France complied with the Court’s
judgment in Case 96/85. The Commission continued the
proceedings against Greece (Case 194/84 on the transfer
of capital by residents of other Member States; Case
305/87 on the right of establishment in border regions;
-Case 47/86 on the freedom to teach) and against Italy
(Case 168/85 on nationality requirements for guides,
journalists and pharmacists). ~

120. Finally, the - Commission commenced in-
fringement proceedings against Italy for non-recognition
of diplomas in physiotherapy and osteopathy and the

- requirement of Italian nationality for access to certain

activities and against France for non-recognition of
diplomas in physiotherapy, pedicure and podology.

121.. Among the cases dealt with by the Court of
Justice in 1989, mention should be made of the
following: ’

— the judgment given on 2 February 1989 in Case
186/87, in which the Court ruled that the principle
of non-discrimination, as set out in particular in
Article 7 of the EEC Treaty, must be interpreted as
prohibiting 2 Member State from requiering that
persons entitled under Community law to enter its
territory, notably as recipients of services, be holders
of a resident’s permit or nationals of countries with
which. the Member State has concluded a reciprocal
agreement, if they are to receive compensation from
the State for harm caused as the result of an assault,

— the judgment given on 30 May 1989 in Case 305/87,
which prohibits the Greek authorities from main-
taining in their legislation discriminatory provisions
applying to nationals of other Member States in
respect of legal transactions relating to immovable
property in border regions,

— the judgment given on 27 September 1989 in Case
130/88 which clarifies the interpretation in Directive
64/427/EEC of 7 July 1964 (on the freedom of
movement of self-employed persons in manufacturing
and processing industries) of the expression ‘that the
activity in question has been pursued in another
Member State for [a specified number of] consecutive
years’.

(ii) The professions

“122.  As regards the incorporation in national law of

Directives adopted under Article 57 of the Treaty with a
view to ensuring the freedom of movement of persons
exercising certain professions (doctors, nurses responsible
for general care, dentists, ‘midwives, lawyers, hair-
dressers, services incidental to transport, veterinary
surgeons, architects and pharmacists), the Commission
had to commence proceedings in the Court of Justice
against four Member States (Spain, midwives,” Case
313/89; Italy, full-time and part-time training for
medical specialists, Case 236/89; Greece, services
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incidental to transport, Case 306/89; France, lawyers,
Case 294/89).

123. The number of infringements involving the
non-communication or non-conformity of national
implementing measures has increased considerably. They
concern the Directives on pharmacists (proceedings
initiated - -against Belgium, - Germany, Italy and
Luxembourg), the Directive on specific training in
general medicine (Denmark; Germany, France and Italy)
and the Directives on architects (Belgium, Germany,
Greece; Italy, Ireland, Luxembourg and Spain).

124.  This increase in the number of proceedings is
attributable to the fact that the deadlines for implemen-
tation “of the Directives in question have only recently
been reached and to delays in the generally fairly
cumbersome legislative procedures of several Member
States. However, some of them have informed the
Commission that the measures' implementing the
Directives have been adopted, so that, after examining
their content, the Commission may be able to withdraw
a number of the proceedings. The Commission hopes
that the three Directives mentioned above will soon be

incorporated in the national law of all the Member"

States. It is none the less a cause for concern that several
of . the Member States have not taken measures
empowering the executive to effect incorporation
without having to resort to the inevitably slow legislative
process, all the more so as the national authorities often
take the opportunity of incorporation to settle other
problems, unrelated to Community law, which fall within
the scope of the legislature.

¢) Employment and social policy

125. With ‘particular reference to Regulations (EEC)
No 1408/71 and (EEC) No 574/72 on the application of
social security schemes to migrant workers, the
Commission brought an action before the Court against
France (Case 307/89) concerning refusal to grant
supplementary benefit under the Fonds national de soli-
darité scheme to nationals of Member States with which
France has no reciprocal agreement. Three other cases
concerning France (236/88, 371/88) and Belgium
(185/88) are still before the Court.

126. = Two reasoned opinions were sent to the
Netherlands and Germany concerning national
provisions. under which family allowances in respect of
. children who have finished their studies are payable only
if they are registered at Dutch and German employment
exchanges ' respectively. In  this same field reasoned

opinions were sent to Belgium and France concerning’

national provisions whereby sickness insurance contri-
butions are withheld from supplementary retirement
benefits of people residing in another Member State in
which -they receive health care at public expense. A
reasoned opinion was sent to the Netherlands
concerning the refusal to grant Dutch family allowances
to people residing in Belgium who are entitled to a
Dutch early retirement allowance; and another was sent
to Belgium concerning national provisions under which
certain social security benefits are payable only if those
entitled were resident in Belgium before the date”of
entitlement.

127.  Again in the field of social security for migrant
workers, three cases involving France were settled to. the
Commission’s satisfaction and were therefore withdrawn.

128.  As regards Article 48 of the Treaty and Regu-
lation (EEC) No 1612/68 on freedom of movement of
workers within the Community, the Court of - Justice
gave judgment against Germany in Case 249/86, ruling
that by adopting and retaining provisions which make
renewal of the residence permit of members of the family
of migrant workers conditional on their living in appro-
priate housing, not only at the time when they install
themselves with the migrant worker concerned but for
the entire duration of their residence, Germany was in
breach of Community law. A reasoned opinion was
addressed to Germany concerning national income tax
provisions which ended the tax benefits in respect of
children or other members of the family of workers
residing abroad. A reasoned opinion was sent to Belgium
concerning discrimination on grounds of nationality in
the matter of taxation of supplementary insurance contri-
butions. Another case concerning Germany was
terminated. ‘

129.  Lastly, in respect of Article 48 (4) of the Treaty,
concerning employment in the public service; the
Commission began a detailed examination of legislation
in all the Member States following the memorandum it
published on 18 March 1988 (Official Journal No C 72,
18. 3. 1988, p. 2). This exercise, which has now been
completed, showed that there are many instances of
employment in the public service being ‘subject to a
nationality requirement contrary to Article 48 (4) as
interpreted by the Court of Justice. In the light of its
analysis, the Commission, taking account of the
importance and complexity of the issue and after reas-
sessing all the aspects involved, decided in October to
continue its regular practice and to commence general
infringement proceedings under Article 169 of the Treaty
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in the course of 1990 against all Member States
concerned and in priority areas wehre infringements
were found to exist (ie. education, non-military
research, health services, bodies operating a .public
service on commercial lines).

130. With regard to failure to communicate national
measures  to implement directives, the Commission

terminated three ' infringement proceedings against’

Greece, Luxembourg and the Netherlands and withdrew
three actions in the Court of Justice against the
Netherlands, Belgium and Ireland in the field of health
and safety at work. On the other hand, letters of formal
notice were sent in seven new cases of failure to
communicate national measures implementing Directive
88/35/EEC on electrical equipment for use in explosive
atmospheres. Proceedings were initiated before the
Court against Italy for failure to incorporate in national
law Directive 83/477/EEC on the protection of workers
exposed to asbestos, and a case is still pending in the
Court against Italy for failure to incorporate in national
law Directive 82/605/EEC on the protection of workers
exposed to metallic lead.

131.  Finally, the Commission is particularly concerned
by the fact that Italy has still not transposed into national
law" Directive 75/129/EEC on collective redundancies
despite the two judgments given by the Court of Justice
on 8 June 1982 and 6 November 1985 in Cases 91/81
and 131/84 respectively.

(d) Consumer protection

" 132.  In the administrative field, 1989 saw the estab-
lishment- within the Commission of a  separate
-department specifically responsible for consumer policy.
This is likely to intensify the attention given to the
application of Community law in this area.

133.  Generally, it should be noted that consumer

interests are also taken into account in other areas of
Community activity, notably freedom of movement of
goods and services, agricultural and food regulations,
and competition. With more particular regard to the
monitoring of the application of directives specifically
adopted to protect consumer interests, numerous
infringement proceedings have been initiated against
various Member States:

— as regards Directive 84/450/EEC on misleading
advertising, the Court found against Belgium on 16

November and against Greece on 6 December 1989
for failure to transpose into national law; an action
concerning the like failure on the part of Italy is also
before the Court,

— as regards Directive 85/577/EEC on contracts nego-
tiated away from business premises, the Commission
has been able to terminate infringement proceedings
involving France, Ireland and the Netherlands, but
not those involving Belgium, Greece and Italy, where
the transposition situation cannot be regarded as
satisfactory.

134. The Commission continues to receive complaints
concerning Member States’ application of Community
law designed to protect the consumer. Apart from. cases
of failure to transpose into national law, or cases where
transposition is incorrectly done, a fair number of
complaints relate to misapplication (misconstruction) of
the law in proceedings before the national courts. It is:
often difficult for Commission staff to follow up
complaints of this kind, and the desired outcome cannot
always be achieved because of the complexity of ‘the
Community procedures involved. It would be best if
people made more effort to ‘exhaust the remedies
available under national law and if the national courts
made full use of the opportunity to refer to the Court of
Justice for preliminary rulings under Article 177 of the
Treaty. This is becoming an increasingly important
means of ensuring real harmonization in areas already
regulated by Community instruments.

B. OTHER QUESTIONS

1. Statistics

135. With respect to statistics, a Member State is
required to supply figures at given intervals in a given
statistical field and in accordance with a pre-established
procedure.

136.  Infringements in this area are specifically due to
the fact that the requirement to supply figures at stated
intervals is seldom correctly fulfilled. As a rule, the few
infringements noted often concern failure to provide
data on time.
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137. The infringement referred to in the preceding
report has still not been brought to an end by the
Member State concerned. Italy is still in breach of its
obligation under Council Directive 78/546/EEC on the
carriage of goods by road. New proceedings have been
brought against Italy for its failure to implement a
judgment of the Court. Since Italy had not rectified the
Commission, the Commission was obliged to bring an
action before the Court of Justice (Case 266/89). In
1989 the Commission examined three other . cases
concerning Italy which have reached the reasoned
opinion stage. These infringements are in the area of
agricultural statistics.

2. COMMUNITY STAFF

138.  On the question of the transfer of pension rights,
the Netherlands has adopted legislation enabling such
“transfers to be made and has notified the Commission of
the transferable amounts. The Commission, however,
was not satisfied with the calculation of these amounts
and a new infringement proceeding was commenced in
July 1989.

139. © With respect to Belgium, a new draft bill on the
question is currently under examination by the
Commission. Agreement should be reached after nego-
tiations.

140. With respect to the aggregation of family
allowances, the Commission is continuing its discussions

~with the German authorities on the implementation of
the Court of Justice judgment of 7 May 1987,
particularly with respect to the amounts to be reimbursed
by Germany.

141. - In the field of social security, the Commission
has delivered a reasoned opinion with respect to ‘France
on the deduction of health insurance contributions from
the national pension of a retired Community official.

142. The proceeding initiated against Portugal on
account. of the difficulties encountered in connection

with duty-free importation of motor vehicles by former -

Commission staff was closed following changes to
Portuguese legislation. A proceeding against Denmark
on the same ground was still being considered at the end
of the year.

143.  In December 1989 the Commission sent a
reasoned opinion to the Belgian authorities concerning
their refusal to permit a Community official of Belgian

nationality appointed to Luxembourg to enjoy temporary

exemption from VAT on a motor car purchased in
Belgium.

3. BUDGET

144.  Following the judgment by the Court of Justice
in Case 68/88, Greece paid the Commission the agri-
cultural levies with default interest which were due on
consignments of maize imported from a non-member
country. In Case 96/89 the Commission had asked the
Court to order the Netherlands to pay agricultural levies
(with default interest) which had not been collected
when consignments of manioc imported from a
non-member country without export certificates were
released to the market subject to a preferential levy of
6 %.

145. To recover VAT own resources (and default

. interest) not paid on account of infringements of

Directive 77/388/EEC and Regulation (EEC) No
2892/77, as amended, the Commission delivered
reasoned opinions in respect of France, Ireland and the
United Kingdom, while it commenced proceedings in the
Court of Justice against Germany and France. In this
field, the Commission terminated two infringement
proceedings since the Member States concerned (Ireland
and Italy) paid the VAT resources and the default
interest due.

146.  With respect to default interest due in the case of
late payment of own resources, the Commission brought
two cases of infringement (Cases 239/89 and 270/89) to
the Court of Justice. Both these cases concerned Italy,
which has now made the requisite payments, and the
actions have been withdrawn.

147. The Court of Justice delivered judgment in
another case of late payment of own resources caused by
accounting errors concerning customs duty. This case
also concerned Italy, which has not yet given effect to
the judgment (Case 54/87).

148.  Finally, the Commission terminated an
infringement proceeding concerning a case of late
payment of customs duties (phased clearance) by Italy
after the Court gave judgment (Case 373/88) and the
payment was made.

4. ENVIRONMENT

149.  In 1989 there was again increased awareness of
the state of the environment in most Member. States,
accentuated by the European elections. At the same time,
individuals have noticed that application of environ-
mental law, including Community environment” law,
leaves much to be desired. This is the cause of the
growing number of complaints sent to the Commission.
In 1985 there were 35, and in 1988 there were 190
(excluding complaints in the consumer sector). The
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complaints have now doubled to reach the figure of 465
in 1989. The number of cases brought to light by the
Commission’s own investigations also increased.

150.  Most of the complaints concern inadequate
application of existing law. Although often it is not
difficult to establish the facts, the number of cases is
increasing where an on-the-spot visit, an analysis by an
independent laboratory or measurement of the pollution
would be useful. On-the-spot visits must be limited to
exceptional cases, because there are not enough staff and
the Commission does not have mobile measuring stations
to enable it to measure the pollution of the environment
or analyse the samples.

151.  In 1988 Parliament adopted three resolutions on
monitoring the application of environmental law relating
to water (*) air (¥) and the protection of habitats. (). In
1989 the Commission started to follow up these resol-
utions.

152.  During the year the Court dismissed an
application from the Commission for the adoption of an
interim measure to halt provisionally work on the

construction of a dyke in a wild birds’ habitat. The

Court decided that the Commission had not shown the
urgency of the matter, given that the work was already
well under way and would not be continued until 1991.
This decision was the first environmental case in which
the Commission had made application for an interim
measure. The Court will probably deliver judgment on
the substance in 1990.

153.  With regard to the implementation of the Court’s
decisions, the judgments on the protection of birds
delivered in 1987 and 1988 against Germany, the
Netherlands, Italy, Belgium and France have not had the
desired effects. In addition, Belgium, which the Court
had found against for the second time in 1988 for its
failure to implement fully the directives on waste, has
still not adopted all the necessary measures. The
Commission has therefore complained of Belgium’s
behaviour at a meeting of the Council.

154.  As in previous years, the incorporation of envi-
ronmental directives into national law was delayed in
most Member States. The Commission notes, however,
that the Netherlands has speeded up its internal decision-

(*) OJ No C 94, 11. 4. 1988, p. 155.
() O] No C 94, 11. 4. 1988, p. 151.
*) OJ No C 290, 14. 11. 1988, p. 137.

making process considerably and has transposed
Community directives within the time limit set. The
Commission would point out that failure to give effect to
a Community directive limiting  polluting emissions
constitutes, in economic terms, a- subsidy for the
industries concerned.

155.  Partial conformity of national legislation to
Community environmental measures continues to create
problems when Member States deliberately abstain from
giving effect to environmental directives, in order to
avoid clean-up measures in particular. In such cases, the
Commission ~attaches special importance to initiating
infringement proceedings.

156. = Several Member States have taken advantage of
the terms of the Directive on drinking water authorizing
exemptions in certain clearly defined circumstances. This
Directive, adopted in 1980 and due to come into effect
in 1982, extended the time limit to 1985 to enable
Member States to bring their drinking water into line
with Community provisions. Nevertheless, at the end of
1989 most of the Member States had not achieved this
objective, and clean-up measures had not been
undertaken with sufficient determination.

157.  In 1989 the Commission’s main work was again
to monitor the application of Community environmental
provisions. The difficulty referred to in the preceding
report regarding the formulation and implementation of
remedial plans or programmes persists. Some Member
States seem to be unaware of the fact that they are under
a legal obligation to introduce such programmes.

158.  Most of the complaints about directives lodged
with the Commission concern the Directives on the
quality of drinking water (80/778/EEC), the assessment
of the effects of certain public and private projects on the
environment (85/337/EEC) and the conservation of wild
birds (79/409/EEC).

159. The complaints concerning the first two
directives in particular showed that citizens understand
that their environment is in danger and that what they
themselves do may help to protect, preserve and improve
it. This awareness was also evident in the European
elections, and it is an encouraging sign that the man in
the streets is taking an active part in the debate on the
protection of the environment at Community level.
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5. COMPETITION

160.  With respect to the adjustment of state
monopolies, Commission activities have mainly been
directed to the aspects summarized below.

161. To take the monopolies in petroleum products
first: ’ :

— With regard to the Greek monopoly, in addition to
the infringement noted at point 160 of the preceding
report, the Commission has instituted proceedings
concerning the rules on compulsory storage, Act

. 1769/88 being regarded as discriminating against
imported products and therefore incompatible with
Articles 30-and 37 of the EEC Treaty.

— The Commission also -decided to continue the
infringement proceeding against Portugal for failure
‘to adjust its monopoly in accordance with Article 208
of the Act of Accession. Other contested points
concern the management of quotas (contrary to
Article 30) and the system of prices and taxation
applied to petroleum products (contrary to Article
95).

— With respect of the Spanish monopoly, on which the
Spanish Government undertook to comply with the
reasoned opinion, the Commission has noted that
certain positive steps have been taken in the mean
time. The Commission is keeping a close eye on the
development of the parallel network of service
stations, It is to be supplied solely with imported
products, enabling operators outside the monopoly to
have access to the retail motor vehicle fuel market on
objective and non-discriminatory terms.

162.  As regards other monopolies:

— After serving notice on the Portuguese Government
to present its. comments on its failure to adjust its
monopoly in alcohol, the Commission decided to
issue a reasoned opinion in this case too.

— On the other hand, the Commission decided to
terminate the infringement proceeding against the
French potassium fertilizers monopoly in the light of
the measures in the mean time by the French
Government and published in France’s Journal officiel
on 29 November 1988.

— Lastly, the Commission decided to terminate the
infringement proceeding against the Spanish
monopoly in manufactured tobacco products. In the
light of the Spanish Government’s observations, the
Commission has accepted that the basic provisions
enacted so far provide an adequate regulatory
framework to ensure, during the transitional period,
that products imported under quotas from the other
Member States can be marketed, and that the
Spanish Government is not required to adopt any
further implementing measures.

163.  As regards public uhdertakings as referred in
Article 90 of the EEC Treaty, note should be taken of

the following cases:

— With respect to Commission Directive 88/301/EEC
of 16 May 1988 (O] N. L 131, 27. 5. 1988) on
competition in the markets in telecommunications
terminal equipment; after examining national legis-
lation in this field for consistency with the Directive
the Commission decided to commence infringement
proceedings against a number of Member States
(Belgium, Denmark, Germany, Ireland and Spain).

— With respect to the insurance of public property and
loans granted by state-owned banks in Greece, the
Commission took the view that Greece had in fact
failed to honour its obligations under Article 171 of
the EEC Treaty, and initiated a further infringement
proceeding, issuing a reasoned opinion.

6. AGRICULTURE

164. Infringements of specific market organization

_ measures intended to achieve the objectives laid down in
~ Article 39 of the EEC Treaty are of two kinds: either

there is delay in applying Community rules (which have
to be applied promptly if they are to attain the effects
desired by Community legislation), or they are
implemented incorrectly.

165. - The Commission -initiated = Article 169
proceedings with respect to-delays in the implementation
by Denmark of the set-aside scheme for arable land, a
computerized register of olive-growing data in Italy and
Greece, and the adoption of measures providing for
penalties to be applied for infringements of the olive oil
roduction aid scheme in France.

166.  In response to action by the Commission, Italy
finally adopted the necessary measures to apply the
supplementary milk levy scheme.

’

167. = Incorrect application of Community rules
affected the operation of the common organizations of
the following markets:

v

— cereals and olive oil, in Greece, by reason of state
measures relating to Community prices or the
buying-in of cereals which do not meet the criteria
laid down in the Community rules and, in the meat
sector, by restricting supplies of intervention beef for
welfare institutions and bodies to the union of stock-
raising cooperatives (Ktinotrofiki),
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— fruit and vegetables, live oil, poultry and pigmeat
farming, in italy, owing to the continuing absence of
quality controls to ensure observance of quality
standards for fruit and vegetables, to discrimination
against olive oil producers who are not members of
cooperatives, and through the award of unlawful aids
in the pigmeat and poultry sectors; the Italian auth-
orities have repealed provisions impeding the import
of concentrated butter,

— wine, in Germany, through the failure to adopt
national legislation imposing penalties in' cases of
non-observance of the obligation to deliver wine for
compulsory distillation, through the ban on the use
of rectified concentrated grape must in the prepa-
ration of local wines and quality wines psr, and
lastly, the illegal increase in the minimum natural
alcoholic strength of Moselle wine; “the last two
measures, however, were repealed by the new
German wine-growing law of 30 June 1989,

— wine, in Portugal, owing to the incorrect application
(e.g. failure to lay down supplementary conditions)
of the Community rules on premiums for grubbing
up areas under vines; it should be noted that the
Portuguese  authorities complied  with  this
requirement in 1989,

— milk and milk products, failure to collect the
supplementary levy (Belgium, Germany, Italy and
Luxembourg); in France, by the allocation of indi-
vidual quotas which did not respect the right of
producers affected by the disasters in 1983 (reference
year) to have their normal production in 1981 or
1982 taken fully into account; in 1989 the producers
thus affected will still not be assured the individual
quotas to which they are entitled under the rules.

'168.  As regards harmonization, the fields covered are:
plant health rules, seeds and plants, animal feed and
veterinary law.

169. In 1989 the Commission initiated 90 new
infringement proceedings under Article 169 for failure to
inform the Commission of npational measures to
implement directives in the abovementioned fields.

170.  Although the number of proceedings commenced
levelled off after the considerable increase in 1988, the
number of directives giving rise to a reasoned opinion
fell in 1989 (to 27). Cases concerning five agricultural
directives were referred to the Court in 1989.

171. As for Member States’ compliance with Court
judgments concerning failure to transpose agricultural
directives, the Commission delivered three reasoned
opinions in respect of Italy, which has omitted to take
steps to give effect to three judgments.

172.  As far as the characteristic features of the
infringements committed by the Member States are
concerned, most of . the observatoins contained in
previous reports are. still valid. The absence of any
significant changes in- this regard makes it pointless to
repeat them.

173. - In its last report, the Commission drew attention
to the worrying failure by Italy to comply with the
judgment of the Court of Justice in Case 69/86, in which
the Court found against Italy under Article 171 for
failing to comply with its judgment in Case 322/82,
holding that Italy was infringing the rules governing the
monitoring of quality standards in regard to fruit and
vegetables. This observations remains valid, since, despite
the Commission’s many representations, Italy has still
not complied with the two rulings. The Commission
must denounce such conduct as detrimental to the
proper functioning of the Community, which is founded
on respect for the law.

7. FISHERIES

174.  With regard to Community arrangements for the
conservation and management of fish stocks, in 1989 the
Commission pursued infringement proceedings against
the Member States which fail to apply satisfactorily
Community rules in ‘this area and where monitoring of
compliance with these measures is inadequate.

175.  The Commission has continued to take action
where catch quotas are exceeded. A proceeding initiated
in respect of Belgium (overfishing in 1986) was
terminated when the national authorities concurred with
the Commission’s reasoned opinion. Reasoned opinions
were delivered in this connectoin to the Netherlands
(overfishing in 1987) and the United Kingdom (over-
fishing in 1987). Cases of overfishing noted in 1985 and
1986 by France were referred to the Court. And the
Commission decided to refer the case concerning over-
fishing in 1985 and 1986 by the United Kingdom. The
case brought against the Netherlands in 1987 on the
question of overfishing in 1983, 1984 and 1985 was
decided by the Court on 5 october 1989 (Case 290/87),
and that against France for overv1sh1ng in 1985 on 20
March (Case 62/89).
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176.  Proceedings regarding Irish legislation which
makes the granting of fishing licences subject to a
nationality requirement (Case 93/89) and the British
legislation making the granting of flag rights to vessels
subject to a nationality requirement (Case 246/89) were
brought in 1989. By an interim order made on 10
October 1989 the Court ordered the United Kingdom to
suspend application of the nationality requirement with
regard to the registration of vessels fishing under the
British flag on the eve of the implementation of the legis-
lation. References for preliminary rulings on this issue
were made to the Court by national courts (Cases
213/89 and 221/89). The Commission brought an action
concerning British legislation which incorporates in
fishing licences nationality and residence requirements
relating to the composition of the crew (Case 279/89). It
also commenced proceedings  against Ireland (Case
280/89) concerning provisions intended to exclude
British vessels from Irsith waters unless they had
obtained a fishing licence in accordance with the
conditions challenged in Case 279/89.

177.  Similar legislation imposing nationality and
residence requirements for the granting of licences
and/or flag rights to fishing vessels are the subject of
proceedings under Article 169 that were decided in 1989
in respect of all the Member States concerned.

178.. The Commission published a communication in
the Official Journal of the European Communities (O] No
C 224, 31. 8. 1989) on a Community framework for
access to fishing quotas, which Member States may apply
if they wish, establishing guidelines and limits which will
make it possible, while fully observing Community law,
for management of fishing quotas to reconcile the funda-
mental principles of the Treaty and the objectives of the
common fisheries policy.

179. The Commission continues to monitor Member
States’ compliance with the inspection procedures for
fisheries activities at sea and on land covered by
Community regulation. -

— The case brought against France in 1988 (Case
64/88) is still pending before the Court of Justice.

— A reasoned opinion concerning failure to cooperate
in connection with an infringement and inspection of
fish landings was transmitted to the Spanish auth-
orities.

_request,

— Another case concerning Spain, in respect.of a breach
of the requirement to record catches of species
subject to TACs or quotas in ICES divisions outside
Community fishing areas, has been referred to the
Court of Justice.

180. The Commission terminated the proceeding
against Portugal concerning the requirement to monitor
and inspect fisheries activities on land, since the
1nspectlon mission revealed a gradual improvement in the
situation and considerable efforts by the Portuguese

authorities to end the infringement.

181. In the context of the common organization of
markets, there was no need to c¢commence new
proceedings. The cases concerning Italy, Ireland and

Greece are still before the Court.

182. The application made by the Netherlands in
1987, seeking the annulment of Commission Decision
87/368/EEC, was dismissed (Case 262/87). Giving
judgment on 2 February 1989, the Court confirmed the
Commission’s powers to note Member States’ failures to
comply with fishries requirements when clearing EAGGF
accounts. '

183.  Lastly, as in the past, the Commission insists that
each Member State must notify it beforehand of any
national measures it adopts on fisheries in accordance
with the procedures and by the time limits laid down. In
this connection the Commission referred to the Court a
case concerning an extension of United Kingdom terri-
torial waters entailing restrictions on the specific rights
of fishermen from other Member States laid down in the
Act of Accession and the basic Regulation (EEC) No
170/83 (Case 146/89).

8. TRANSPORT

184. Italy has still not complied with the Court
judgments concerning its failure to incorporate into
national law three directives on admission to the occu-
pations of road haulage operator and road passenger
transport operator and the mutual recogntion of qualifi-
cations for these occupations. At the Commission’s
Mr Van Miert approached the Italian
Government in mid-November in a attempt to break the
deadlock in these cases.

185.  On the other hand, there is hope that
proceedings at present under way in the Court against
Greece for failure to incorporate the same three
directives can be terminated in the near future. Greece
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has notified the national implementing measures to
comply with these requirements, and they are currently
being scrutinized by the Commission. .

186. The Court judgment of 24 May 1988 requiring
Belgium to incorporate Directive 82/714/EEC on
technical requirements for inland waterway vessels has
still not been complied with. The Commission is
pursuing its infringement proceeding.

187. The United Kingdom has presented to the
Commission a revised draft amendment to the Air Navi-
gation Order to give effect to the provisions of
Directives 83/416/EEC and 86/216/EEC concerning

inter-regional air services.

188.  One of the air transport liberalization measures
referred to in the White Paper is Council Directive
87/601/EEC on fares for scheduled air services between
Member States, whose provisions were to have been
transposed into national law by 31 December 1987. In
1989 a certain amount of progress was made: six
Member States are applying the Directive in full, and
four others have presented proposals to the Commission,
which endorsed them. The Commission is continuing to
press for the application of the Directive in all the
Member States in 1990.

189. Despite efforts by the Commission, Italy and
France have not yet adopted the national legislation
needed to comply fully with the common rules on the
carrying of goods by road for hire. At the end of 1989
the Commission decided to bring Court proceedings
“against Italy for the total absence of measures to incor-
porate the directive in question. At the same time, the
Commission sent the French Government a reasoned
opinion on its failure to apply certain measures laid
down in the directive. On the other hand, the rules
relating to authorization for the carriage of goods by
road laid down in Directive 85/505/EEC (coupled
combinations of vehicles) have now been given effect in
~all the Member States. The same is true of Directive
86/364/EEC on the weights and dimensions of certain
road vehicles.

190. Most of the Member States concerned by the
Directive on admission to the occupation of waterway
goods transport operator have not adoptéd the necessary
measures to comply with it, despite -the fact that the
deadline was 30 June 1988. The position is different with
regard to Directive 88/599/EEC aimed at establishing
minimum conditions for monitoring the correct and
uniform application of the regulations concerning social
legislation and recording equipment in road transport,

which should have been incorporated in national legis-
lation by 1 January 1989. By the end of 1989 seven
Member States had implemented it (one partially) and
three others and drafted bills to that effect. ‘The
Commission is actively pursuing its efforts to achieve
general application of these two directives.

191.  As expected in the previous report, it has been
possible to withdraw the infringement proceedlng against
Portugal on preference accorded the carriage of goods
by vessels flying the national flag. As a result of
cooperation = between - the - Commission and the
Portuguese authorities, in February 1989 the latter
adopted ‘a decree-law to bring the legislation into line
with Regulation (EEC) No 4055/86 applying the
principle of freedom to:provide services to maritime
transport. :

192.  Another proceeding brought to a successful close
concerned France’s refusal to renew authorizations for
charter {flights carried out by the Belgian company
Sobelair between Brussels and the French Antilles on the
grounds that a limit of 20 % of French passengers laid
down by the French Government had been exceeded.
The French Government recognized that once authori-
zation to carry out charter flights on its territory had.
been given no discriminatory conditions regarding the
nationality of the passengers carried could be imposed by
the national authorities.

9. ENERGY

193.. Despite the action taken with a view to
completing the internal market and securing compliance
with the rules of competition, the following ‘points need
to be mentioned:

— Having brought a case against Belgium to the Court
in July 1988 for failure to transmit statistical infor-
mation concerning prices of crude oil and petroleum
products, the Commission withdrew and the case was
closed in July 1988. In the second half of 1988 the
Belgian authorities again ceased to transmit the infor-
mation and the Commission decided to commence
further proceedings in-March 1989; it was decided to
make the application for referral to the Court in July
1989.

— With respect to the implementation of directives
concerning ‘the performance of heat generators, the
Commission is continuing its comparative assessment
of national implementing measures. This should be
ready in 1990.
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— The legislation of seven Member States (Denmark,

: Germany, Greece, Ireland, Luxembourg, Spain and
the United Kingdom) conforms to the Directive on
the utilization of substitute fuels. In the case of an
eight Member State (France), the Commission is
examining the measures incorporating the Directive
into national law. With regard to the other countries,
the - Commission is - contipuing .its scrutiny of
presumed infringements.

. 10. EXTERNAL RELATIONS

194. In the external relations field, two of the three
reasoned opinions issued in 1989 — against Greece and
the Netherlands — concerned delays in notification and
failure to communicate cooperation agreements with
non-member countries. Before the Commission sent the
Member States a memorandum on this issue, there had
been numerous cases of failure to satisfy the procedural
and substantive obligations deriving from Article 113 and
from Decision 74/393/EEC (see third annual report,
1985). The third opinion related to administrative

measures whereby the Greek authorities had barred

imports of matches from Bulgaria and Sweden, and to
the authorities’ refusal to supply the Commission with
the texts of the measures in question. In another
connection, in 1989 the Commission was able to

withdraw the infringement proceeding against France on
account of the obstacles placed in the way of imports of
fertilizers from Hungary. The Commission plans to
present to the Council a proposal to amend Regulatl.on
(EEC) No 3420/83.

11. DEVELOPMENT COOPERATION

195.. In this field, the Commission’s main purpose in
monitoring the application of Community law is to
ensure the observance by the Member States of various
protocols concluded under the Lomé Convention and
Community instruments deriving from certain interna-
tional commodity agreements.

196. The Commission has closely watched the
problems associated with three Member States having
deposited instruments of ratification of the International
Cocoa Agreement unilaterally rather than in conjunctlon
with the Community.

197. With respect to the infringement proceedings -
initiated against France, Italy and Portugal, the last two

‘were terminated following explanations. provided by the

respective governments: they accepted the Commission’s
view that no Member State may deposit an instrument of

 ratification before the Community instrument concludmg

the agreement has been deposited.
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No 7
Number of infringement proceedings initiated since 1982 classified by legal basis and stage of proceedings
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Review of significant judgments of national courts of final instance

1. As observed by the Commission in its previous reports, the
reviews of national court judgments available to it show that the
courts and tribunals of the Member States do in general apply
Community law.

2. First, as regards Article 177 of the Treaty, in 1989 the
national courts continued to refer to the Court of Justice for
preliminary rulings in cases where difficulty arose concerning
the interpretation of a given Community rule or the validity of a
Community instrument.

Between 1 January and 31 December 1989 the Court was asked
to give 139 preliminary rulings. This is lower than the total of
179 references recorded in 1988, but quite close to the 1987
figure of 144.

The table below, which provides a breakdown of references by
State- and by type of court, reveals considerable disparities
between-the Member States as regards the application of Article
177. However, in contrast with 1988, when no request for a
preliminary ruling was received from Greece, Ireland or
Portugal, in 1989 requests were received from all the Member
States.

References by

Member State Total references courts of final
mstance
Belgium 13 (32) (%) — (1
Denmark 2(4) 1 (2
France 28 (37) 1(4
Germany 47 (34) 22 ( 8)
Greece 2 (—) — (=)
Ireland 1:(—) 1 (—)
Traly 10 (28) 1-(—)
Luxembourg 1(2) 1(2)
Netherlands 18 (25) 15 (16)
Portugal 1(—) —
. Spain i 2(1) — (=)
United Kingdom 14 (16) 2(2)

*.1988 figures in brackets.

3. In analysing the rulings of the highest national courts for
the purposes of this report, the Commission has been greatly
assisted by the documentation produced by the Court of Justice
of the European Communities. The Court’s documentation
departments have devised a system for monitoring all judgments
and decisions of the courts in the Member States which relate to
the application of Community rules or make reference to them.

Analysis of the judgments referred to below leads to the
conclusion that over the years Community law has continued to
have a real impact on domestic legal systems. The last traces of
resistance to the actual principle of the primacy of Community
law are vanishing, and awareness of the need to apply

Community rules, irrespective of the nature of the proceedings

or the stage they have reached, is increasing.

4. Clearly, this does not mean that the national courts have
applied Community law correctly in every case. And it should
be pointed out that while the systematic consultation of
databases containing the judgments of national courts does
make it possible to identify decisions involving the application
of Community law — whether correct or incorrect — it does
not lend itself to identifying judgments where no mention is
made of a particular Community rule which should have been
applied.

That said, the Commission’s analysis has shown no instance of
national supreme courts having given judgments inconsistent
with- Community law.

5. In last years -report, reference was made to an
infringement proceeding brought against France concerning a
judgment by the Cour de Cassation upholding a lower court’s
ruling which was contrary to Community rules. This case is
likely to be settled shortly following discussions between the
French authorities and the Commlsswn

6. The following judgments by national supreme courts are
noteworthy examples of the application of Community.law in
the Member States.

Conseil d’Etat (France) — Decmon of 20 October 1989 —
Nzcolo — 108423

As stated by the Commission in its appendix (“The attitude of
national supreme courts to Community. law’) to the sixth annual
report to Parliament, one of the last remaining major difficulties
encountered in the application of Community law by national
courts of final instance lay in the refusal of France’s Conseil
d’Etat to recognize the primacy of Community rules over
subsequent national law.

The Conseil d’Etat (the supreme administrative court) main-
tained the position set out in its decision of 1 March 1968 in
Syndicat Général des Fabricants de Semoules de France: it was not
for it to rule on the validity of a law in relation to any other
legal act, so laws inconsistent with Community rules which had
entered into force at an earlier date were to be applied.

Again recently, the Conseil d’Etat ruled that a party could not
validly claim that the judgment challenged ignored the terms of
Articles 30 and 34 of the Treaty of Rome, because it had been
delivered on the strength of the Act of 21 July 1983, i.e. after
the entry into force of the said Treaty (Decision of 27 April
1988, Société Bernard Caront, No 63712).

It should be borne in mind, however, that the Conseil: d’Etat’s
holding related only to statutes (so not to legislation in the form
of regulations) and, moreover, only to statutes enacted after the



17.9.90

Official Journal of the European Communities

No C232/55

pertinent Community legislation. It should also be borne in
mind that, as early as 1975, the Cour de Cassation, which is the
supreme court in the judicial hierarchy, had acknowledged the
primacy of the EEC Treaty over national law, even where the
latter had been enacted after the Treaty.

This is the ‘background against which the Conseil d’Etat
delivered its Nicolo decision ‘on 20 October 1989, whereby it
decided to examine the compatibility of rules defined by an 'Act
of 7 July 1977 with Article 277 (1) of the Treaty establishing the
European Economic’ Community.

An action was brought before .the court seeking to have the
elections to the European Parliament of 10 June 1989 declared
void-on"the grounds that they had been vitiated by the partici-
pation”of French nationals from the overseas departments and
territories and by the inclusion of a number of such nationals in
the lists of candidates.

In_dismissing the action, the Conseil d’Etat quoted the terms: of
Article 227 (1) of the Treaty of 25 March 1957 establishing the
Eurodpean Economic Community (“This Treaty shall apply to .
the French Republic ...") and stated that the rules at issue, as
defined by the Act of 7 July. 1977, which stipulate that ‘the
overseas departments and territories shall form part of the single
electoral constituency’ are not inconsistent with the unam-
biguous terms of Article 227 (1) of the Treaty.

This decision constitutes a_major reversal on a principle of
fundamental relevance to the application of Community law.

It needs to be said, however, that the decision relates to the
primacy of the Treaty itself, which in the case in point was all
that was at issue. It is to be hoped none the less,” that the
Conseil d’Etat will take the same view in respect of secondary
legislation and’ acknowledge the primacy of Community
directives and regulations' over subsequent national legislation.

Lastly, it is interesting to note that earlier in the year (on 3
February) the Conseil d’Erat, inits Alitalia judgment, had estab-
lished the possibility of challenging the legality of a regulatory
measure beyond the time limit for appeal on grounds of misuse
of power an without any objection of illegality being raised by
recognizing the right to bring 4n action asking the court to find
against the ‘administration for failure to adopt, within the time
allowed, the amendments to the regulations which are required
in. order to ensure the application of Community directives.

House of Lords — United Kingdom — Judgment of 18 May
1989. — Factortame Limited

Under: a hitherto sacrosanct rule of common law, the courts
may not, for the purposes of interim protection, grant interim
injunctions against the Crown.

In:a judgment delivered on 10-March 1989, the Queen’s Bench
Divisiohal Court, to which application had been made to have
that part of the Merchant Shipping Act 1988 which imposes

strict conditioris on the registration of fishing vessels as British
vessels declared incompatible with Community law, referred to
the Court of Justice for'a preliminary ruling on the substantive
issues and granted an injunction disapplying the operation of
the legal provisions challenged pending the outcome of the .
reference. This injunction was set aside by the Court of Appeal.

On 18 May the House of Lords, to which the case had been
appealed as the court of final instance, ruled that as a matter of
English law there was no jurisdiction to grant interim relief
against the Crown. But it also adjourned further consideration
of the appeal and made its own separate reference to the Court
of Justice for a preliminary ruling on the question whether
Community law either obliges the national court or gives it
power to grant interim protection of rights claimed under
Community law having direct effect in national law with respect
to a national measure which, if applied, would automatically
deprive the party concerned of the rights claimed.

This important decision opens up the possibility of a break with
the principle whereby courts may not grant interim protection
of rights claimed by suspending the operation of a national
measure adopted by central government.

The Commission will propose to the Court of Justice that it
reply to the reference in the following terms: the obligation laid
upon national courts to apply Community law having direct
effect and to protect the rights which it confers on individuals
includes the obligation to consider whether interim protection
of rights claimed against the authorities has to be granted in
order to prevent irremediable damage being suffered and to
grant such interim relief as may be appropriate.

Cour de Cassation, Chambre commerciale (France) 10. July
1989 — Bodson v. Société des Pompes Funébres — No 85.10.727

In a judgment given on 10 July 1989 the Chambre Commerciale
of the Cour de Cassation overruled an appeal court’s interim
order prohibiting 'a firm from engaging in any activity forming
part of ‘external services’ for funerals on the grounds that an
exclusive concession had been granted by a local authomy to
another firm.

The higher court held that it was for the court below to
ascertain whether the situation at issue was manifestly unlawful
under- Article 86 of the. EEC Treaty by seeking to determine
whether the firm holding the concession occupied a dominant
position and had abused that position, and that the court
making an interim order could not refer this task to the court
dealing with the substance of the case.

The value of this decision must be seen in the light of the major
developments which have taken place in France as regards th
procédure de référé, which makes it possible to obtain a very
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rapid but interim judicial decision in cases where the obligation
invoked cannot be seriously challenged or where a manifestly
unlawful situation has to be brought to an end.

The judgment of the Cour de Cassation signalled to the court
that had made the interim order that, although ‘it was not
deliberating on the substance of the case, it was responsible for
determining whether the legal situation before it was incom-
patible with Community law and, if so, for ending the
manifestly unlawful situation constituted by such  an
infringement.

Constitutional Court (Italy) Judgment No 389 of 11 July 1989

This judgment is of interest first because it follows on from the
judgment given by the Court of Justice on 14 January 1988 in
Case 63/86 Commission v. Italy [1988] ECR 29, and second
because it ‘affords the Constitutional Court an opportunity to
clarify its rulings in the matter of the relationship between
Community law having a direct effect and national law.

In Case 63/86 the Court of Justice declared that Italian legis-
lation restricting the right to purchase or lease subsidized

housing and to obtain: reduced-rate mortgage loans to italian .

nationals was incompatible with Articles 52 and 59 of the EEC
Treaty.

To comply with the Court of Justice’s judgment, the Italian
Government adopted a special measure making it clear to the
regions and autonomous provinces, which have exclusive powers
in this field, that they are obliged to treat all Community
nationals equally. This resulted in a conflict of jurisdiction
which was raised before the Constitutional Court by the
autonomous province of Bolzano.

The Constitutional Court adopts a clear position on a number
- of points.

While confirming its previous rulings finding that a Community
provision having direct effect must be applied in accordance
with the interpretation given by the Court of Justice under
Article 177 of the EEC Treaty, the Consitutional Court extends
its view specifically to judgments under Article 169 of the

Treaty, where the decision of the Court of Justice, though
delivered in a different context, has the same characteristics as a
ruling giving an interpretation of Community law.

As regards the relationship in the national legal order between
Community rules having direct effect and incompatible national
provisions, the Constitutional Court:

(a) reiterates its position on the autonomy of and coordination
between the two legal orders and on the primacy of
Community law;

(b) specifies that this primacy serves to render the incompatible
national provision inapplicable but not to rescind or cancel
it;

(c) states (for the first time in such explicit terms) that all those
responsible in the national legal order for enforcing laws
(whether it be the courts or the administration ) are legally
bound not to apply domestic measures which. are incom-
patible with Community law;

¢l

~

stipulates, however, that this does not release Member
States from the obligation to rescind or amend those
measures to bring them into line with Community law; from
the point of view of the national legal order  this
requirement is a matter of certainty in the law, and from the
point of view of Community law it serves as a fundamental
guarantee of compliance with the principle of primacy,
establishing a specific obligation on the Member States
which does not admit of any exception.

This judgment is to be seen as consistent with the way in which
the case law of the Italian Constitutional Court has progressed
towards full acceptance of the principles defined by the Court
of Justice.

Most of these principles had already been recognized in the past
(up to the milestone judgment No 170 of 1984), but judgment
No 389 does offer a number of extremely useful and significant
clarifications. '

17.9.90"
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ANNEX A

Infringements of the Treaties and of Regulations

Content\s

Page
External relations . ............. D A 63
Economic and monetary poliCy .. ... ...ttt e e 63
Internal market and industrial affairs............. T PR 63
COMPEULION ...ttt ettt et et et e e e e e e e .o 69
Employment, social affairs and education..................... R 69
Agriculture ... e e 71
Transport. ..ot O 74
Administrative quéstions .................................................................. 75
Environment ........ooiiiiiiient i e h e e e et et .. 75
Fisheries . . ..o e 75
Financial institutions and taxation .................... P D 77
Budgetary questions ......... ST e e T 77
CUSEOMS MO « .+ .+ e e e e e e e e e e e e 78
IndireCt TAXALION . . .o\ttt ettt ettt e e e s 79

Legal basis

The indication of the legal basis provided here is derived from the document number in the Celex data
base, which is itself derived from the act’s own original number; it is made up as follows:

— one figure identifying the documentary sector (e:g. 1 = Treaties establishing the Communities, etc.),
— two figures identifying the reference year (year of publication, éignature, etc.),
— one or two letters identifying the legal form (e.g. E (in sector 1) = EEC Treaty),

— a serial number representing the number given to the document on publication or the article number.

Example: 3 80 R 2144

Sector 3: secondary legislation

Year of publication N

Regulation
Regulation No 2144/80
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Sector Form
1 TREATIES ESTABLISHING THE COMMUNITIES;
AMENDING AND ACCESSION TREATIES
A Euratom Treaty
B Accession Treaties for Denmark, Ireland, Norway and the United Kingdom
E EEC Treaty ‘ ‘
F Merger Treaty
Treaty amending certain budgetary provisions
H Accession Treaty for Greece
K ECSC Treaty
R Treaty amending certain financial provisions
Treaty amending certain provisions of the statute of the EIB
G Greenland Treaty
2 LAW RESULTING FROM COMMUNITY
EXTERNAL RELATIONS
A Agreements with non-member countries
3 SECONDARY LEGISLATION
B Budget
C Censure
D Decisions (except ECSC Decisions of general scope)
L EEC and Euratom Directives
ECSC recomendations
R EEC and Euratom Regulations
ECSC Decisions of general scope
X Other acts (resolutions, opinions, etc.), ‘published in OJ ‘L’ series (or old
single series) ‘
Y Other acts published in O] ‘C’ series
4 COMPLEMENTARY LEGISLATION
A “Intra-Community Agreements
D Decisions (of the representatives of the Governments of the Member State)
X Other acts published in OJ ‘L’ series (or old single series)
Y Other acts published in OJ ‘C’ series
5 PREPARATORY DOCUMENTS
PC Commission proposals
AP EP Opinions (rconsultation)
P EP Opinions (own-initiative)
AC ESC Opinions (consultation)
IC ESC Opinions (own-initiative)
cC Opinions of the Court of Auditors’
BP Acts preparatory to the budget
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Sector ‘ Form
6 CASE-LAW OF THE COURT OF JUSTICE
B Observations
e Opinions' of the Advocate-Gcneral
] Judgments
O | Orders
N ‘ Attachment orders
T Third party proceedings
A% Opinions of the Court of Justice
X Other acts
9 | PARLIAMENTARY QUESTIONS
- E Weritten questions ‘
H Questions arising during Qtylestionv Time
(©) Oral questions
P Petitions;
Note: Sectors planned:
7 — National implementing measures.
8 — National case-law.

10 — Academic writing.

NB:A/..../..
Al....1.)
E. g.: A/39/83 ..... " European Court judgment of 3. 12. 1987
(A/480/88)

The prbcedure under Article 171 EEC — A/480/88 — is based on the failure by the Member State
to implement the Court’s judgment in infringement procedure A/39/83).
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Case 171/84
Judgment 18. 3. 1980

r.o.

ANNEX B

Infringement of directives

Contents
Page
Statistical QUESTIONS . ... ... oo e 83
Internal market and industrial affairs ....... ... . e 83
COMPEULION « .« vttt ettt e e e e e e et e e eeiaaans S U 112
Financial institutions and company law ................ P 112
Employment, social affairs and education ......... .. . i 116
Environment, consumer protection and nuclear safety............ ... . oo 119
AGEICUITULE « .« oottt ettt e e e e e e 136
TransPOIT . ..ottt e e e 158
Energy . o e 162
BUdgets . . o oot e e 164
Customs union and indirect tAXation . ..................oeeeirneeiaeeiiniea... e, 165
Telecommunications, information industries and innovation. .. ............c.coouieeeeeinaina... 171
Human resources, education, training and youth ... .....0.......... i ie i 171
Explanation of entries
78/546 = number of directive , \
(31. 12. 1980) = deadline for incorporation of directive into national law
blank = no measures notified by 31 December 1989 although measures may in fact
have been taken (measures notified by MS currently under study)
yes = national implementing measures notified
n.m.n. = proceeding initiated or pursued on the grounds that no measures have
been notified
n.p.i. = proceedings pursued on the ground that the directive has not been proper-
ly incorporated into national law )
np.a. = pfozeedings pursued on the grounds that the directive is not being properly ap-
plie
1. 1. 1984 = deadline for incorporation by the particular Member State :
A/74/82 = infringement number (.../82 = year in which proceedings were initi;ted)

= number of case on Court of Justice register
= date of Court judgment

= reasoned opinion
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