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DOCUMENTS ÔN THE APPLICATION 
OF THE COMPETITION RULES 

TO THE TELECOMMUNICATIONS SECTOR

This publication isIntended to facilitate easy reference to documents relating to the 
application of the competition rules in the telecommunications sector.

The documente are divided into the following chapters:
I Commission Directives
li Commission action, including Decisions under Regulation No. 17/62 

(Artides 85 and 86) and under Regulation No. 4064/89 (Mergers) and 
Notices published in the Official Journal

III Judgments of the European Court of Justicè

In addition, a number of press releases have been issued in relation to the above, and, 
where relevant, these have been included in Annex I With fc reference to them in the 
Table of Contents. Annex I also includes some extracts from the Bulletin of the 
European Communities.

The documente are a partial selection and are thus not intended to be a complete set 
of documents relating to either competition law or the telecommunications sector. -

' A  companion volume is published on a regular basis by DG XIII: this contains a 
. number of cither official documents relating to European telecommunications policy. 

For ease of reference, the Table of Contents of DG Xlll’s publication has been included 
at Anne^ II. The documents in.this volume therefore do not include a number of other

- directives which áre included in the companion document produced by DG XIII; for 
example on Open Network Provision, public procurement and mutual recognition of 
terminal type approval. .:>■ :

. edition covers the period up to July 1995.
• < The(k>ramission will issue an annual update to this edition, as required

’/
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Background Document \
Communication by the Commission to the European Parliament and 
the Council on . the status and implementation of Directive 
80/388/EEC on competition in the markets for telecommunications 
services:
COtk{95) *113 final, 04/04/95 I/3

A. 88/301/EEC: Commission Directive of 16 May 1988 on competition 
in the markets in telecommunications terminal equipment:
OJ No. L 131 , 27/05/88 P. 0073 1/49
See EC Commission Press Release - Ref: IP/88/251

B.9Q /388/EEC: Commission Directive of 28 June 1990 on competition 
in the markets for telecommunications services:
OJ No, L 192 , 24/07/90 P.. 0010 ■ ' : 1/55
See EC Commission Press Release- Ref: IP/ë2/932

C^ 94/46/EC: Commission Directive of 13 October 1994 ^mending ,V

regard to satellite communications:
OJ No. L 268 ,19/10/94 P. 0015 I/63
See EC Commission Press Release - Ref: IP/94/948

D. . Draft Commission Directive ajnending Commission Directive
use of

M IV lrA f t ' •’

O J C 76^20/0^95 j 1/71
See EC Commission Press Release - Ref: IP/94/1262

As stated; above^ this list does not inclüdie a humbér of other (  .
Ari ■' '
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Commission Action in Individual Cases 

Background Documents: *
Council Regulation No. 17/62-FirstRegulation implementing Articles 85 
and 86 of the Treaty (not included in this volume): amended by

Regulation No. 59 v ; a
OJ 68,10 July 1862, p.1665 (Special Edition 1958-62, p.249)
Regulation No. 118/63/EEC
OJ 162, 7 November 1963, p. 2696 (Special Edition 1963-64, p.55) 
Regulation (EEC) No. 2822/71
OJ 285, 29 December 1971, p.49 (Special Edition 1971 (III), p.1035)

Council Regulation No. 4056/89 on the control of concentrations between 
undertakings (not included in this volume)

OJ L 395, 30 December 1989, p.1; corrected in OJ L 257, 21 
September 1990, p.13

The above two background documents are not included in this volume:
In addition to their publication in. the Official Journal, these docMments 
have also been published in the European, Commission publication, 
"Competition law In the European Communities: Rules applicable to 
undertakings • Situation at 30 June 1994".

Commission Notice on the distinction beiween concentrative and 
cooperative joint ventures underCouricil Regulation (EEC) No 4064/89 of 
21 December 1989 on the Control of concentrations between undertakings 
O J C 385i 31 December 1994, p.1 : : il/3

Commission Notice on the notion of a concentration under Council 
Regulation (EEC) No 4064/89 of 21 December 1989 on the control of 

' concentrations between undertakings .
Ô J C 385, 31 December1994, p.5 ||/7

Commission Notice on the notion of undertaikings concemed under 
. Council Regulation (EEQ) No 4064/89 of 21 December 1989 on the control 

ofconcentrations between undertakings
O JC385,31 December1694,>.12 11/14

/;,Commission Notice on calculation of turnover under Council Regulation ‘ 
(EEC)'No 4064/89 of 21 December 1989 on the control Ofconcentrations Y '  

;Jtetw4enundertakings * , " 4 H *
^OJ'C&fes, 31 December 1994, p.21~ 11/23

Preliminary-draft Commission Regulation (EC) of 3,0 September 1994 on 
the application of Article 85(3) of the Treaty to certain categories of 
technology transfer agreements *

-  O J C  178, 30 June 1994, p.3 ‘ II/35

Commission Guidelines on the application of EEC competition rules in the 
telecommunications sector (91/C 233/02)
O J C 233» 6 September 1991 v p.2 il/47



Commission Decisions underCoimcil Regulation No. 17/62 (Articles

1. 82/861/EEC: Commission Decision of 10 December 1982 
relating to a proceeding under Article 86 of the EEC Treaty 
(IV/29.877 -British. Telecommunications):
OJ No. L 360 , 2i/12/82 P^OOM^ ; IV75

2. 90/46/EEC: Commission Decision of 12 January 1990 relating 
toa proceeding under Article 85 of the EEC Treaty (IV/32.0Ó6 
Alcatel Espace / ANT Nachrichtentechnlk):
O J NÔ  L 032 v 03/02/90 P; 0019 < ||/83

3. 90/446/EEC: Commission Deeision of 27Juiy1990 relatingto 
à proceeding under Article 85 of the EEC treaty (iy/32.688
KonsortiumEGR9Q0):
p J No. L 228 , 22/08/90 P. 0p31 11/91

4. 91/562/EEC: Commission Decision of 18 October 1991 
relating to a proceeding pursuant to Article 85 of the EEC 
Treaty (IW32.737-Eirpage): - ;
OJ No. L 306 , 07/11/91 P. 0022 II/95
See EC Commission Press Release - Ref: IP/91/935

5. 93/50/EEC: Commission Decision of 23 December 1992 
relating to a proceeding pursuant to Article 85 of the EEC 
Treaty(ÍW32.745 -Astra):
ÓJ No. L 020 , 28/01/93 P. 0023 11/109

6. 94/579/EC: Commission Decision of 27 July 1994 relatingto 
a proceeciing pursuant to Article 85 of the EC  Trèaty and 
Article 53 of the EEA Agreement (Case IV/34.857 • BT-MCI)
OJ No. L 223 , 27/08/94 P. 0036 . . 11/127
See EC Commission Press Release - Ref: IP/94/767

7« 94/8Ô5/EC: Commission Decision of 15 December 1994 
relating to a proceeding pursuant to Article 85 of the EC 
Treaty and Article 53 of the EEA Agreement (IY/34.768: 
International Private Satellite Partners):



Othàr Commission Action 

1. MONS: See EC Commission pless Release Ref: IP/89/948 in 
. Annex I

2. Belgian Leased Lines: Sep EC Commission Press Release 
Ref: IP/90/67 in Annex I
Bull EC 1/2-1990, p19 in Annex I

3. CEPT Leased Lines
See.EC Commission Press Release - Ref: IP/90/188 in Annex I 
and Bull 1/2-1990, p19 in Annex I

4. . Infonet: Notice pursuant to Article 19(3) of Regulation No.
17/62 -O J  No: C 7 of 11 January 1992 p3 11/161
' ) ' ' ’ :

5. Intrax: Notice pursuant to Article 19(3) of Regulation No.
17/62
OJ No. C 117, of 28 April 1993 * 11/165
See EC Commission Press Release- Ref: IP/93/907 in.Annex I

6. Aerospatiale / Alcatel Espace : Notice pursuant to Article 19(3) 
of Regulation No 17/62
OJ No C 47,15 February 1994, p.6 It/169

7. GEN: Notification of a technical cooperation agreement 
between telecommunications organisations 
OJ No. C 55, 23 February 1994, p.2 ■ ■ 11/173 
See EC Commission Press Release - Ref: IP/95/443 in Annex I

8. Jetphone: Notification of a joint venture between BT Jersey 
and France Cables et Radio
OJ No. C  134,17 May 1994, pJ5 11/175

9. CMC Talkline: Notice pursuant to Article 19(3) of Regulation 
No. 17/62
OJ No. C 221, ? August 1994 * 11/177

10. ETSI: Notice pursuant to Article 19(3) of Regulation No. 17/62
OJ No. C 76, 28 March 1995, page 5 : 11/181

11. Unisource/ AT&T: * ,v'
. ; SeeEC Commission Press Release Ref: IP/95/288 in Arinéx I

^2. Iridium« Inmarsat-P and Globalstar: See EC Commission 
v  Press Release Ref: IP/95/549 in Annex I



C, Mërgeir Decisions

1. Case No IV/M042 «Alcatalfrelettnh.
See EC Commission Press Release - Ref: IP/91/303

2. Case No IV/M.133 Ericsson / Çolbe:
See EC Commission Press Release - Ref: IP/92/42

3. Case No IV/M249 Northern Telecom/Matra 
Telecommunication
See EC Commission Press Release- Ref: IP/92/679

4. Case No IV/M.346 - JCSAT/SAJAC:

5. Case No IV/M.394 - Mannesmann/RWH/Deutsche Bank 
(in German only)
See EC Commission Press Release- Ref: IP/93/1241

6. Case No IV/M.408 - RWE/Mannesmann 
(in German only)
See EC Commission Press Release - Ref; ip/94/164

7. Case No IV/M.425 - BS/BT:
See EC Commission Press Release - Ref: IP/94/263

8. Case No IV/M.438: Siemehé/ltaltel (not yet ayailable)

9. Case No, IV/M.469 - MSG Media Service:
• CM No L 364, 31/12/94, p;1

10. . Case No IV/M.561: Securicor Datatrak

'11. Case No IV/M.57p: Telenordic/BT/Teledanmark/Telenor (not 
yet available)

11/187

11/197

II/202

It/206

II/209

11/215

JI/218

II/225

II/245
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jIL  Judgments of the Court of Justice relating to Telecommunications
"  J  T  ■; . '

A. Judgments relating to Articles 85 and 86 EC
1. Case 41/83: Italian Republic v Commission of the European 

Communities;
Judgment of the Court of ¿0 March 1985 
Abuse of a dominant position (Article 86) -public 
undertakings (Article 9 0)-international agreements (Article 
234) -Article 222 -Article 190 of the Treaty:
1985 ECR 873

2 .-  Case 311/84: Centre belge d’études de marché - 
Télémarketing (CBEM) SA v Compagnie luxembourgeoise de 
télédiffusion SA and Information publicité Benelux SA: 
Judgment of the Court of 3 October 1985
Abuse of a dominant position (Article 86) - ancillary activity:
1985 ECR 3261

3. Case 247/86: Alsatel -Société Alsacienne et Lorraine de . 
Telecommunications et d ’ Electronique vs . A . Novasam

... Judgment of the Court of October-1988 
' Reference for a preliminary ruling from the Tribunal de 

Grande Instance Strasbourg . Payment of compensation for 
terminating a rental contract for telephone installations 
•abuse of a dpminant position .
1988 ECR 5987

'4. Case 18/88: Regie des Telegraphes et des Telephones v 
GB-INNO-BM SA.
Judgment of the Court of 13 dècember 1991.
Reference for a preliminary ruling: Tribunal de Commerce de 
Bruxelles -Belgium. Free movement of goods -competition 

v -approval of telephone sets. ;
1991 ECR 1-5941 ■

\:

III/3

IÌÌ/19

111/31

111/41
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1. Case 202/00, : French Republic aàti others v Commission: 
judgment of th© Court of 19 March. 1991
On the legality ©f the Commission’^ directive of 16 May 1988 .
on competition in the markets for telecommunications
tentiinal oqulpmsnt '

■ , -  ' 1991ÈCRM223 . , ■ 111/59

2. Joined cases c-46/90 and c-93/91: Procureur du Roi v 
Jean-Marie Lagauche and others.
Judgment of the Court of 27 Ôctober 1993 
Reference for a preliminary ruling: Tribunal de Premiere 
Instance dé Bruxelles -Belgium. National approval for 
telecommunications terminal equipment -Authorization for 
the use of such terminals -Articles 30 to 37 and 86 of the 

. EEC Treaty-Commission directive, 88/301/EEC.
1993 ECR1 5̂267 (hot yet Available In Engiish) . IIÍ/79

3. Joined cases 0^71/90, ç-281/90 and c-289/90: Kingdom of 
' . Spain, kingdom ' of l l̂gIúm'..;'anií--¿:-ÍtalÍan; Republic v

Commission of the European Cbmmunities.'
Judgipertt of ihe Court of 17̂  November 1992
Competition in the marketé for telecommunications services. :

, 1992 ËCR I-Æ833 (not yet available in English) ill/92

4. Casé C-è@/01: Criminarprpcéec|ings against FrancineGillon, .
■ ' ' v nee b e c o s t e r . v - v  '' --A-

' ' • -Judgment of the Court of 27 .October 1993 .
- Reference for a preliminary ruling: Gourd* Appel de Douai

-France., Cóüncil directive 83/189/ÇEC and Commission 
v  / Directive @8/3Q1/EËC -nqtificat|pn of the specifications in . •

/ relation to telecommunications-independence of thé body ,
. ’ : f^pons í bl eférfe’.rulés\-penar ân¿tions..';': .v‘ V"' ;■
' , ‘ ’ 1993 EÇR l-S335 (not yetavaJlablelnEnglish) •• • , III/Í07 .

5. Casé C-92/9Í: Judgment of the jCourt of 27, October 1993.
■') v Criminar proceedings againstAnnick Neny. neé Taillandier. - ’ ;

 ̂ judgmentof tha:CoúrÍ of 27 dctó:b;0r1993. ; ■ •v'V :;/v
Reference x^r:'<aX'|>fe1trnInaiy ruling:1 Tribunal de Police de

v -Franco., C Commission "Í .Directive *•. 88/301/EEC / r, « ; ; > \
‘ independence ofthobodyresponslbiefortljérulés^enal s' . ‘ ‘

";i: ' ? ^ ^  :;’,'’: r ^ ^ ' ® á n c t l o h ^ « | § , '<■ ''■■ v
■ ^  >':lé93‘ECR !.S383J{noîy©tav2Î!ab!e in English) 111/125 ;>■ V

:6. s/.fCa^e'. 'C*3Wi3¡:,; Criminal proceedingsagainstFrancols 
"•. 7 • s  Rouffeteau and:Robsrt Ba'dia. - ; :: 

Judgment,©? the’Couifof 12 July 1994. v
preliminary .ruling: Tribunal de Grande 

instance-dé'iReims, -Franóe. Article 30 of thé ÉÉC Treaty 
-DSnaetlvh S8/301/EEC -Telecommunications Terminals 
-prohibitSon on tsrmiiiffils which have; not been approved

1994 ECR It3274 111/137
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Preface >

The European Union is going through a process of rapid adaptation to the realities of the 
coming information society. Digital technology is transforming the telecommunications, 
computer, information and audio-visual industries. The information society is beginning to 
have a profound effect on the economy and the way we work, live, and play. It influences 
the way we<lobusifless, the way we organise ourselves and the way we interact

The report "Europe and the Global Information Society", as established according to the 
request ty  the European Council has given full consideration to this basic change and 
proposed a comprehensive framework. In response, the European Heads of States at 
Corfu confirmed this analysis and called for the definition of aclear and stable regulatory 
environment for further development

The changes are global. They effect not only Europe and its principal economic 
competitors, but the very nature of that economic competition itself. Competing 
effectively today demands the means to access, process, manipulate, stock and produce 
information, both quickly and efficiently. -

In an increasingly global economy it is vital that European firms are able to maintain and 
reinforce their competitiveness, not only in existing markets, but to take advantage of new 
Opportunities and win new markets. To do so they must be allowed to benefit from the 
widespread diffusion and integration into production processes pf new information 
technology. Naturally, by stunulating economic growth, competitiveness contributes to job 
'creation, . '•

Technological progress and innovation brings with it the opportifliity to: offer users an 
increasing choice of services and applications, of superior performance and better suited to 
their particular demands. This is not only an advantage for business. For domestic users 
this means the possibility of direct access on demand of new services and entertainment, 
which Hire not only received by the customer, but also interacted with. '

At the same time special regard must be given to employment aspects in the sector. As seit 
out in the Green Paper on the liberalisation of telecommunications infrastructure and cable 
television networks (C0M(94)44Ofinal and 682final) increased competitiveness will impact 
coqrioyinent, both safeguarding jobs which would otherwise have been lost and allowing 
new jobs tp be created as European companies benefit from the competitive advantage 
x k r iv ^ f ro m n ^  serv^ccs.Particularlyimportantin
employment tenw w iU betbee^ff^ of thtf new technologies in small and medium sized 

y ;e n te i^  p ^ i $ e * ) i ^  in Europe!

Experience shows that potential job reductions arc offset by new job creation, and that 
overall telecommunication employment has not been impaired by libei^lisation. It will be 
important for the further development that the socialdialogue in the sector is intensified. 
The (^ ijun^ioa  has, launched a major study which should giveafirmer quantitative basis 
for assessing the exteitt to which competition is creating new job opportunities.

■ -r.,■ >■. - yV:.-. .■ "
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new
advisory group on information society recentlylaunched by, the Commission, i.e. the 
Information Society Forum and the High L<
Societal aspects o f the Information Society.

Corfu summit and the report on Europe and the Global Information Society ("Europe's

of the regulatory environment in the European Union and has established 1 January 1998

States).
existing legislation, as wdl as further evolution of this framework in preparation for 1 
January 1998. On 22 December 1994, the Council adopted Resolution 94/C 379/03
_ . J _  N J * .  _  A  -  ----- i - t .  - C  i ; i --------- i i _____________________________ ___ . J  4-*____ * . L 1 .  c _______ L___ t L ___' ^ . * 1.  -  ,

liberalisation of the underlying network infrastructures, over which jsuclj services are 
-carried.

' V

7 / 6



Commission Directive 90/388/EEC on competition in thà markets for telecommunications 
services has been at the core of EU telecommunications liberalisation to date. It is, and 
will continue to be, at the centre 6f  the reform process which is now centred on the 
deadline set by the Council of 1998 for liberalisation of all telecommunications services 
and the infrastructure over which it is carried and for which, according to the Council 
Resolutions mentioned, proposals and measures for the corresponding regulatory 
framework must be made before 1 January 1996. It also represents the framework within 
which the Commission is responding to requests for earlier action to lift the restrictions 
which are causing bottle-necks in the provision of infrastructure for the services currently 
already liberalised according to the Directive. In this framework, the Commission adopted 
on 13th October 1994 an àmendment Directive drawing satellite networks and services 
into the framework of the Directive. Furthermore, on 21st December 1994 a draft 
amendment Directive was adopted by the Commission for consultation regarding the use 
of Cable-Teleyision networks for the provision of such services.

* • ' 1 

The Council Resolution of 22nd July 1993 emphasized that "thére is a need for rapid and 
effective implementation of the current regulatory environment, in particular Directive 
90/388/EEC". At the same ,time, the Directive required that the-effects of certain measures 
must be assessed by the Commission during 1994. The Commission therefore considers it 

' appropriate to submit at this stage this Communication on the general progress made with 
regard to the implementation of the objectives of the Directive to the European 
Parliament and die Council.



Summary ' . J> ■

Section I outlines the purpose of the Communication sii) d/$ets it in the context of the past, 
current andfixture regulatory environment

Section II represents a general comment on the progress achieved by the Member States in 
implementing Directive 90/388. It includes a list of the main elements which have been 
monitored and reviewed by ¿he Commission and against which progress is measured.

Section III explains and clarifies some particular implementation issues which have arisen 
over the past four years. These fall into three main areas: voice services for closed user

and regulation: .

of thè Directive, by way of the amending Directive 94/46/EC.

Section V explores the future outlook for the Directive and its implementation. It sets it in 
the broader context of full services and infrastructure liberalisation and, in particular, the 
preparation for the 1998 deadline. ,

Section VI draws together the Commission's conclusions on the implementation of the 
Directive and the implications for EU telecommunications policy iii general
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I INTRODUCTION

The Purpose

Commission Directive 90/388 was published on 28 June, 1990 (hereafter referred to as either 
"the Sendees Directive" or "the Directive”). It has come to be identified as a cornerstone of 
the EU framework for liberalising the European telecommunications market The Council, 
in its Resolution of 22 July 19931 emphasised the importance of rapid implementation. The 
Resolution noted that "there is a need for rapid and effective implementation of the current 
regulatory environment in particular Directive 90/388/EEC".

It ¡¿ within this context that the Commission submits this Communication on the status and 
implementation of the Directive2. :

The Communication has three related purposes3:

1 Description and explanation of the current state of implementation

ii Identification and clarification of central issues '

ill , Placing the Directive in the context of the package of reforms focused on the 1998 
deadline, according to the 1993 Council Resolution which "supports the Commission's 
intention to prepare, before 1 January 1996 the necessary amendments to the 
Community regulatory framework on order to achieve liberalisation of all public voice 
telephony services bÿ 1 January 1998".

The Context '

The Services Directive set down four dates by which specific provisions had to be 
implemented : .. .

o ' 31 December 1990, for the opening up to competition of telecommunications services 
' other than voice telef>tony ahd the simpleresaleof capacity;

Council Resolution 93/0231/01. ■
, This Communicationdoes not covcr related subjects o f . EU-telecommunication policy such as the 
application o f  OpenNetwork Provision to leased lines. These subjecu are covered extensively in 
other recent Communications. See Green Paper on the liberalisation of telecommupications 
infrastructure and cable television networks. Part ( /  II. COM{94)440 ; COM(94)682,and 
Communication on present status and future approach for open access to telecommunications 
networks and services (Open Network Provision), COM(94)S13. |  5
It should be noted that this Communication does hot replace in any way the formal procedures 
foreseen under the Treaty to ensure the full implementation of Community Law."



o 1 July 1991, for putting in place an independent body responsible for the granting of 
licences and the surveillance of usage conditions;

o 30th June 1992, for the notification of any licensing or declaration procedures for the 
provision of packet- or circuit-switched data services for the public ;

o 31 December 1992, for the opening up to competition of the simple resale of 
capacity4.

Parliament Resolution A3-0113/93 of 20 April 1993 called on the Commission to prepare the 
liberalisation of b&th intra-Community as well as domestic voice telephony and to adopt as 
soon as possible the necessary measures to take full advantage of the potential of the existing 
infrastructure of câble networks for telecommunications services and to abolish without delay 
the existing restrictions on the use of cable networks for non-reserved services as well as to 
adopt measures to obtain optimum utilization of the cross-border telecommunications 
networks of railway operators and electricity producers5.

Council Resolution 93/Ç213/01 set out a timetable for the development of telecommunications 
and confirmed the date of

- 1 January 1998 for the liberalisation of voice telephony services for the general 
public*.

On November 17 1994 thé Council adopted a further Resolution confirming the date of

1 January. 1998 also for the liberalisation 6f telecommunications infrastructure.7

Following the Commission'saction plan of 19th July 1994, published under the title"Europe's 
way to the information society, an action plan"*, the Union is now profoundly engaged in the 
policy o>f implementing the information society. These Resolutions, the Conclusions of the 
European Council at Corfu* as well as. the communication by the Commission on the 
consultation on the Green Paper on Mobile and Personal communications10 and the results of 
the ongoing consultation on the Green Papers on Infrastructure (part I / 11)" will set a 
framework for carrying forward the further amendments to the services Directive towards the

* ' The Directive alio foresaw the possibility of granting deferment, until 1 January 1996, of the date '
. *;lbr;prohibhic<i on the simple resale ofcapachy in those MemberStates in .which the network for the

packetoreircuit switched services was'not yet sufficiently developed.
* ,v -O M idC  1SV42 of 31 May 93. * V
‘ ;;v'V;’A lt^ ^ /iQ in e  Member Stateswithtess developed networks (i.e. Spain, Ireland, Greece and 

Portugal)are feraatedim ^ itional traiumon periodofiip to 5 years; Vcty smallnetworks 
(Luxembourg) -qui also, where justified, be granted « period of up to two yea». . - 

■T '  -  : Wididerogatioos as tbove,see Council Resolutioa of22nd December 1994 oa the principles/and 
" timelabtefor the liberalisation of telecommunications infrastructures, (94/C 379/03) ; OJ C379/4,

* • COfcf(M)34*
' • Conclusions of the European Council, Corfu. 24-25 June 1994.

“  Towards tbe.persooal Communications Environment : Green Paper on a common approachV the 
field of mobile and personal communications in the European Union (COM(94) 143 final).



full liberalisation of the télécommunications sector. In mis context, ongoing review of the 
actual situation in the Member States will be increasingly important in the years lading up 
to thé deadline.
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II CURRENT STATUS OF IMPLEMENTATION

a) General Comment
i

Member States were required to implement the provisions of the Directive and to 
communicate to the Commission the relevant measures adopted, by 31st December 1990, 1 
July 1991 and 31st December 199212. All Member States, but two, complied with the 
notification requirements13. In order to assess effective implementation of Directive 
90/388/EEC in the various Member States however, a checklist identifying the essential 
constituent elements was established. Although this does not represent an exhaustive list, 
progress in effective implementation can best be measured against the following issues:14

' Definition of "voice telephony" for which Currently exclusive and special rights can 
still be maintained according to the provisions of the Directive15.

Continuation of any other exclusive rights;
Access by service providers to transmission/routing on PSTN and leased lines; 
Conditions imposed via any licensing or declaration scheme in existence; 
Transparency and openness of procedure for granting authorization.

Conditions for simple resale of leased capacity for data communications; 
Notification (within deadline) of any special licensing regime regarding such resale; 
Justification of any special regime16.

Conditions of open access to public networks (formal and effective);
Availability of leased lines within a reasonable time;
Justification for usage restrictions (if any) on leased lines.

Justification for any restrictions on the processing of data 
(before or after public network transmission)17;
Ensurânce by the Member States of non-discrimination in usage conditions and charges 
between service providers (including the TO).

- Separateness and independence of effective and operational regulatory body
Inclusion within its tasks of: granting licences, surveying usage conditions; control of 
type approval and mandatory specifications, and allocation of frequencies.

On the basis of these points the Commission has found that the extent to which the Directive

As mentioned, the exceptions to the 31/12/90 deadline relate to <a) specifications regarding simple 
resale cf data. services, 31/12/92; and (b) the setting up of an independent regulator, 1/7/91.
Italy (provisions only, included in the Lcgge Comunitarii 1994 are incomplete), and Greece 
(measures necessary to render the independent regulatory authority operational have still not been 
notified).
For the issues listed see in particular Articles 1, 2, 3, 4, 5, -6, 7 of the Directive.
Subject to the time deadlines set by the Council Resolution of 22 July 1993 
i.e. by the provisions set down in Article 2 and Article 3
They must be demonstrated as necessary for essential requirements or public policy.

/ / 1 2
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has been effectively implemented'* throughout the Union still varies significantly between the 
Mejnber States. Various Member States will need to undertake further measures before the 
Commission may consider the directive correctly implemented19.

b) Formai Procedures

As far as is possible the Commission has sought to deal with remaining implementation issues 
via bilateral communication and negotiation' with the Member States concerned. This has 
proved particularly efficient (for both parties) where information requested is prompt and 
transparent, and where the will to find rapidly a workable solution is evident

Where implementation problems cannot be solved by informal negotiation within a reasonable 
timeframe, the Commission is obliged to commence 'with the formal procedure for non­
implementation of a Directive, as provided for by Article 169 of the Treaty20.

Currently, a number of formal procédures are underway. Two concern Member States' failure 
to notify all required national implementing legislation21. A further two concern incorrect 
application of the Directive in Member States23.

c) Extension to the European Economic Area and Ceritral and Eastern European 
-States

In accordance with the EËA Agreement, the Services Directive (including amendments) also 
applies to the EEA Member States as of 1 July 199421.

"  . Officialnotification does not necessarily mean effective implementation ■
"  Section n i 'of this Communication goes into this in more deuil. Comments on the individual .

Member States' progress is provided in Annex.
*  Article 1.69 of the EC Treaty deals witfi failure to, ‘fulfil an obligation under theniles of the Treaty,

Ipciuding the implementation of D i t e d i v e s . : 
l.UnderArtkle 169 of the Treagy, the procedure is a follows : . ,
;l): .-v. The Commissioa sets out the poina at issue by letter of'formal notice' and invites the relevant V y  V - '■£;£ 

'•y ^ yMémterState '-to submit I ts 'bb s e r i ^ io a s w .^ v : ' ^ V -" ' - ' ' 'V  ■■yv 
; B) ; If theMember State does not put an*nd lotheinfnngemenvthe Continission givesa(npn*

■ > binding) reasooed opinion explaining its views and inviting the Member State to take the 
: appropriate measures within » fixed period. ~ . y . -v y  v,'

iii) If the Member State does not <comply with the reasoned opinion within the given period; the ' .
> Commission may bring the matter before; the EuropeanCourtof Justice. :

21 Italy and Greece. y ' - y  '
** Germany and Spain. ,y  . . ■ /; ' 1

Under the Competition Annex (XIV) ofthe Agreement, Article 90(3) Directives in the v ; .
; .  telecommunications field i.e. the Services Directive arid the Terminals Directive (88/301/EEC) *

became applicable to the EEA Member Sutes on I July 1994, as well as subsequent amending 
Directives, e.g. amending Directive 94/46/EEC with regard to satellite communications.

a

3
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m  SPECIFIC IMPLEMENTATION ISSUES

Five main areas have emerged during the implementation of the Directive as requiring 
specific attention :

a) , General issues related to voice services
b) Enforcement of the voice telephony monopoly
c) Corporate networks and Closed User Groups (CUGs)
d) Data services for the public
e) The separation of operation and regulation

.«Jt General issues related to voice services

Although the Directive defines in detail the concept of 'voice telephony'24, various issues 
have arisen2* over just what is considered to be 'voice telephony1 in the individual Member 
States and, hence, the degree to which special or exclusive rights2* on voice services had 
to be abolished27. '

According to the Services Directive, the Member States ensure the abolition of special and 
exclusive rights for the provision of telecommunication services pther than the voice 
telephony service. In each case it has to be examined on the basis of the criteria set out 
below whether a given service is a voice telephony service. In order to allow the relevant 
national' regulatory authorities to assess the envisaged service, the service providers may

4 According to Article 1 of the Directive "voice telephony means ¿he commercial provision for the 
public of the direct transport and switching of speech in real-time between public switched network 
termination points, enabling any user to use equipment connected to such a network termination 

. point in ocder to communicate withanother termination point*
* See also European Court decision ECR-I 5833 which has guided the Commission in the elaboration ■

. . o f  the definition of exclusive ind special rights (see below). v 
‘ According to Article 2 of amending Directive 94/46/EC (see section IV): , ;

"exclusive rights* means the rights that are granted by a Member States to one undcrtaking through ,
■ any legislative, regulatory or administrative instrument, reserving it the right to provide a .
_ telecommunications service or undertake an activity within"a given geographical airea:; .x 

\ "spedalrights" means the rights that :«« granted by a MemberState to ajimited riumber.of^ :v  
, / •  undertakings through any legislative, tegulatbcy or administrative instrument Which, within agiven

; -  HnJhstotwoormore thenumberpfundcrtakingsauthorisedto provideaserviceor 
, undertake an activity, odvemise than according to objective, proportiorial and non- 
;discriminatoty criiem. or y .}yy..; ■ ''-{yy-y :

: * •;  designates, otherwise thin according to such criterin, ^vcral competmg undertakings as 
.lidng^aotlwrised to provide « service or'uhdertake «ti activity, or y y;: ;' Ji. 1

• ■'■■■' - confers «» any undertaking^), otherwi je thanaccording to such criteria, legal or regulatory 
advantages which substantially affect the ability of any other undertaking to provide the 
same telecommunications Service or to undertake the same activity in the iame •' 
geographical area under substanrially equivalent cpnditioris. ' ' i 

According to Article 2 of the Ditsstive, ^Member States lhall withdraw all special or exclusive v 
rights for the supply of telecommunications servicesdther than voice telephony..." ' ■



be required to provide all the necessary information*®. ^

A regulatory approach that identifies only a limited set q f permissible, non-reserved 
services does not conform to the requirements o f the Directive.

A vbice service may be reserved under national legislation only if it includes all of the 
elements of the Community voice telephony definition, i.e. it must be provided on a 
commercial basis to the public for the purpose of direct transport and switching of speech 
in real time between public switched network termination points.

It is useful to consider the significance of each of these elements:

"Commercial"

This requires that the simple technical non-commercial provision of a telephone 
coririectidn between two users should be authorized. "Commercial" should be understood 
in the common sense of the word, i.e. provided against payment and with the intention of 
making a profit (or at least of covering all variable costs and making a contribution to 
existing fixed costs). A leased line, for example, made available on .a cqst-sharing basis 
between one or more users would only be considered a commercial activity if additional 
capacity were leased specifically to allow resale.

It also means that companies should be free to pool resources, i.e. to rent leased lines and 
, benefit from the fist rate rental. This permits a more efficient use of the telephone , 

network and; in particular, benefits small and medium-sized enterprises (SMEs)” .

"for the public" ■ v
r ' r. ‘ • N ' ’ 1 ' ‘ ' ' ' ■ •' ’

The term Mfor the public" is not defined in the Directive and mUst be understood in its 
' common sense: a  service for the publijc is, a service available to all members of the public 

on.the same basis. ‘ V ■.'' v " '

Particularexamples of services which should not be considered Tfor the public", and thus 
should not be made subject to special or exclusive rights, ,arc those provided ov^r 
corporate networks and/or to closed user groups; Corporate networks and closed User 
groups (CUGs)cover a number of telecommunications services.bothvoiceand data; They 

. are Services Directive particularly because they fall outside the scope
ofthe voiasem ce which MemberStates may reserve to their telecommunications

" ; 1 ^ : ' ■  r ■

Thtt will in particular be the case concerning the provision of voice services to closed user groups 
cnleaiedlines networks connected at different ends to the public switched network., In this case 
'iotas national regulator authoHties request deuiled infonn&tion, such as clients targeted, draft 
edvemjen»eo^cnviiagedtariffii^tQatietsthenatureoftlieenvisagedservice.\
A disadvantage for SMEs existed previously because they do not geherally use the switched 
telephone service, sufficiently intensively to make itworthwhileforthem to pay the (high) flat rate 
rtmkhifor leased lines. A* acbnsequence, leased lineswere, inpractice, reserved to larger
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The particular issues associated with liberalisation of these services are discussed in more 
•detail below (Die). '

"from and to public switched network termination points"

"From and to public switched network termination points" means that, to be reserved, the 
voice service has not only to be offered commercially and to the public, but also to 
connect two network termination points of the switched network10 at the same time. As 
long as each customer of the service provider is connected via a dedicated leased line, it is 
possible to offer a commercial service which terminates on the public network.31 The aim 
is, again, to ease technical restrictions oh the use of leased lines. In this way lines may be 
used for voice telephony offered to non-CUGs, as long as there is no commercial offer of 
"simple resale” of the switched telephone service.32 On the other hand, "simple resale" 
may be legitimate when the service is not offered to the public, but, for instance, is 
provided to a closed user group” .

"direct transport and'switching o f speech in real time"

This part of the definition excludes any store and forward or voice mail applications from 
being reserved. Least cost routing of telephone calls by a service provider on the public 
switched network or credit card telephony, whereby access is given to the voice telephony 
service of a TO in the framework of a financial transaction service; are further examples 
of liberalised voice services as these do not constitute "direct transport".

*  ' .The public switched network is not formally defined in the Directive. It must be given its common' 
-< meaning, Le., the public switched telephone network (PSTN) which is the collection of switching .
-:iand transmission facilities used by the telecommunications organisation to provide the normal * ;

• " '.td^hooy'Msvice:'' ;
11 Le. as long as they are connected via a dedicated leased line, .customers of a liberalised voice

servicedo not necessarily need to demonstrate a preexisting legal or economic relationship with the 
recipients of their calls. This is ofien referred to a s ’dial*out“ service or "one-ended" service..

n  "Simple resale" refers to the situation where the call is both originated and terminated on die public 
twitched network. It is; In this sense, ofTered to the general public since the local call may originate 
from any user of the public switched network and the customer itself is not connected by the 
service provider via a dedicated leased line 

: Such a service may, indeed, include features requiring bypass such as teleworking, out of office 
hours calls diversion, paging, Centrex services or when small business units, whose call volume 

. ' does not justify use of leased lines, need to communicate with each other.



Since the reservation of voice services is an exception to thd general rule of competition, 
it must be interpreted narrowly. When new voice services and features are introduced and 
meet demand which is not satisfied by the current telephone service; they should normally 
be considered non-reserved. If they are defined as reserved, the burden of proof, as always 
should fall to the Member State to justify such a restriction34.

Calling card services offer a specific example of services, which can, from thé point of 
view of the users, be considered to be different from the reserved voice telephony service. 
They fall outside the definition in as much as the calling card service matches important 
needs which the (normal) voice telephony does not meet, for example as a result of 
additional features such as payment via credit or debit card, least cost routing, destination 
speed dialling etc. Where additional features such as these, rather than possible lower 
tariffs, are decisive in prompting users to use the calling card service instead of voice 
telephony, the service should be considered liberalised. The fact that a calling card market 
is emerging, although tariffs are in most of cases higher than those of voice telephony35, 
is evidence that there is a çàlling card market which is distinct from the voice telephony 
one. Calling. card providers have developed this new market tailoring the services to the 
customers and billing them accordingly. This évolution creates new opportunities for the 
users in the Union and should not be delayed by restrictions aimed, at preserving the 
traditional voice telephony market

• ’ ' • '
The prohibition of leased line routing for the provision of calling card services would put 
providers of calling card services at a competitive disadvantage in this market: relative to 
calling card providers with own facilities. In the absence of the pouting facility they are 
merely resellers of voice telephony and would have no control over their main costs.
They could therefore hardly compete with the Telecommunications Operators (TOs). TOs 
have a further advantage in that they can offer their customers both voice telephony and 
calling card services and develop their card service by building on their database of high 
volume users. /

' ' . • ’ ' . . . "  ‘ ' 'O .
"Such a state t>f affairs would promote possible scenarios whereby national TO's offering 
calling dud services would limit their offer to residents of their national territory without 
entering neighbouring geographic, markets.

An individual assessment of the envisaged calling card service may, however, be 
necessary, in particular, of the additional features offered, in order to determine the nature 
of the service and upon which market it will be offered. The criteria used should be the

^  k  i > \ % / 1 ** * **

' 14 ; To *U^1lîC ïe2evani n&tko&l regulatory authorities to m ess the envisaged service, the applicants 
 ̂ may be mjujred to provide tî^m Vith’ ail the necessaiy information, including draft advertisements 

i ^  eavii^ed t*riffî lim, if eny. .
”  "comrary tomdespread Miff, cost saving ts tiot the main driver (for the development of calling 

services).;; Indeed, calling card and iniemationaldirectdial (IDD) tariff comparisons for 
. coils originating from the, EC reveal that convenience is the main driving factor for a service 

' essemiaSty targeted at business user? . See : New forms of competition in voice-telephony 
services ia the European Community, BIS Strategic Decisions, October 1993, study carried out for 
dl»'E«iresJcaa Commission.' y--.
Additionalfeatures. such as billing and usage convenience (no local currency required* operator 
speakingthe same language) seem to be jüie main driving factor for this service. ■' -



b
degree of functional interchangeability between the services and the possible barriers to 
substitution. Such assessment must take into account the specific circumstances of the 
markets concerned. \

b) Enforcement o f the Voice Telephony Monopoly in a liberalised environment

Since certain categories of voice services have been opened up to competition, and since 
such categories may not be defined in a rigidly technical sense, certain Member States 
feared that service providers would offer what is in effect "voice telephony" and thereby 
by-pass the monopoly. In fact, experience has shown that sych fears were not founded. 
The main reason is that such "un-official" by-pass will not occur to any significant extent 
without being noticed by the relevant Member State. A service which is offered to the 
public must be, "ipso facto", public knowledge.

In particular, given that any commercial offer would normally involve advertising (of the 
services available) or, at the very least, issuing price lists, contracts and invoices, such by­
pass should be evident from an early stage. Furthermore, any breach leading to a 
substantial diversion of traffic on to a competitor's network is rapidly detected by the 
public operator providing the competitor's leased line capacity. The TO would clearly 
have an interest in bringing the situation to the attention of the appropriate national 
regulatory authority.

In the framework of the licensing or declaration procedures, various Member States, 
however, "still request the applicant to provide a description of the intended service.
Where networks are connected to the public switched telephony network (PSTN), for 
example in the case of voice services provided on leased lines, Member States often 

. require evidence of how the applicant will prevent dial-in and dial-out facilities being 
available at the same time. It should be noted that, under Article 4 of the Directive, 
technical restrictions may not be imposed on the service provider. It suffices that the . 
service provider clearly sets out in the contracts, signed with its clients, the extent of 
services authorised. .

New operators generally have shown that they will respect the voice telephony monopoly. 
Service providers do not want to take the risk of having their authorization revoked or 
having the'national regulatory authority requesting the disconnection of the relevant.leased 
lines and.not being ábleto fulfil their obligations towards thei? clients. Many service 

■;'v providers did therefore, before starting their services, investigate first the m at^yfith the  ̂
national regulatory authorities orwiththe Commission Services.

€) Corporate networks and Closed User Groups

' As mentioned, the special issue of corporate networks and / or closed user groups (CUGs)
. has been of particular importance amongst the issues encountered in the course of 
implementation, of the Directive.

■' -  17 -  ; "
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Effective liberalisation of corporate networks and CUG services is, without doubt, critical 
for the development of advanced business communications and therefore the 
competitiveness of EU industry vis a vis its counterparts in Japan and the US. It is, thus, 
a central goal of the Directive. The economics of competition, and markets themselves 
are becoming increasing global. Where business is denied the clear benefits of lower cost, 
and increased quality and choice which competition ensures, it will ultimately either suffer 
from the competitive disadvantage this implies, or, where possible, will seek to relocate 
to a less restrictive environment

In this context, the goals of the Directive have still not been achieved in a number of 
Member States. Two reasons for this are :

i disputes as to the extent of allowed 'membership1 of ctlGs, which are broader 
than strict corporate, networks. 'This has led to lack of full or effective 
implémentation of the Directive

ii bottlenecks in the supply of capacity to the new service providers caused by 
restrictions on use of alternative infrastructure (this will be addressed more fully in 
Section V) , ,

The Commission has considered the cases where Member States have issued provisions 
under the Directive for authorizing the provision of voice to CUGs. Various definitions 
have emerged*. On the basis of experience gained, the Commission will use the 
following definitions57 : •

"corporate networks" ' ,

those networks generally established by a single organisation encompâssing distinct 
legal entities, such as à company and its subsidiaries or its branches in other 
Member States incorporated Under the relevant domestic company Jaw. .

"closed user, groups":

those entities, not necessarily bound by economic links, but which can be identified 
as being part bf a groyp on the basis of a lasting professional relationship among 

/ themselves, or with another entity of the group, and whose internal
communications heeds result from the common interest underlying this relationship. . 
In general, the link between the members of the group is a common business

-if:

Foe ccunoyby country information; see: Annex
Hie Commission has acknowledged these definitions inits “Green Paper on the liberalisation..of 
telecommunications infrastructure andcable television networks, Part (.-Principles and Timetable“,
COM(94)44i> final.Bm sM b25.IO .im  p^7. ^  ,



• • /'••• • „ ■ ' A - • .
Examples of activities likely to fall into this category are fund transfers for the 
banking industry/reservation systems for airlines, information transfers between 

v universities involved in a common research project, re-insurance for the insurance 
industry, inter-library activities, common design projects, and different institutions 

'or services i>f intergovernmental or international organisations.

Services provided concerning such categories of networks or entities aie fully liberalised 
according to the definition of "voice telephony" in Article 1 of the Directive. Some 
Member States did, however, only authorise, such services after further discussions with - 
the Commission.

d) Data services fo r  the public* ^

Article 10 oflbe Services Directive provides that .the Commission shall assess the effects 
of the mWures adopted by the Member States regarding simple packet-or circuit- 
switched data services under Article 3 of the Directive in 1994, to see whether any 
amendqients need to be made to thé provisions of that Article, particularly in the light of 
technological evolution and the development of trade within the Community.

During the consultation on the 1987 Green Paper, various Member States stressed the heed 
for a special regime for basic switched data network services such as X.25” . No 
justification could be found for the maintenance of exclusive rights as regards the 
provision of such services per se. /The Commission, However, acknowledged that 
developed data switching networks might have a structural effect on investments and 
regional planning, and could therefore qualify for a specific regime, set out in Article 3 of 
the Directive, in particular the application of public service specifications, in the form of 
trade regulations relating to conditions of permanence, availability, and permanence of 
<service. ;x ' '

. '*  ■ Articlc l defines "packet and circuit-rwitched data services' as "the commercial provision for the
public ofdirecttransportof data between public switched network termination points/enabling any 

' - u t r  U n ie  equipment connected to such a network termiAation point in order to communicate with

** . X25 is « standard protocol for packet switched networks. Another advanced protocol fo  ̂high 
speed data transfer is fruae-reUy:
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Moreover, given the substantial difference between charges for use of the data 
transmission servipe on the switched network and charges for use of leased lines at the 
time of adoption of the Directive, Article 3 allowed that exclusive rights for data services 
which represented "simple resale of capacity”40 could be maintained until 31 December 
1992, with possible additional deferments until 1 January 1996 for those countries where 
the relevant network for the provision of the packet or circuit switched services were not 
yet sufficiently developed41. The aim was to allow that equilibrium in such charges would 
be achieved gradually. Two Member States42 initially requested such an extension of 
deadline, although in neither case the request was maintained.

As regards the special regime, only three Member States41 notified draft specifications to 
the Commission before the deadline provided in the Directive, i.e.' 30 June 1992. the 
Commission has assessed with the Member States concerned, whether the planned 
specifications were objective, non-discriminatory, transparent and proportionate to the aim ' 
pursued. These bilateral discussions were very useful and provided a basic experience of 
how a liberalised service can be regulated to guarantee certain public service objectives, 
without restricting competition. It appeared in particular that, given the different storting 
positions of incumbent operators and potential new entrants, special attention should be 
given to avoid burdening the latter in a way which could constitute a barrier to entry and 
which would comfirm the market power of the dominant operator.’ In’such cases Member 
States should not necessarily impose the same conditions on new entrants as imposed on 
the dominant public operator.

*  • The Directive defines the latter as "the commercial pro vision, on leased lines for the public of data '
, transmission as à separate service^ including only such switching, processing, data storage o r  ' 

protocol conversion as is necessaiy forthe transmission in real time to and from the public switched - 
. oetwotk*. V vV

4I, : - Récital 11 of the Directive.,
:'n . \  .GreeceandSpajn ■■ ; ;)?>'.

■ ' ■ \;Three Member Stát¿s (Belgíúm,.Fraí»ce, arid Spain) have adopted additional. licensing conditions fof 
tbe pcovision of limpleresate farpacketpr cin^itWjtched scmces. In Spain, for fixam|jte, there 
it s  scheme regulating thé granting of concessions for theprovisiqn of packet or circuit switched 
dît* services which does not tie in completely'with the Commission's comments concerning this > 

scope of the Spanish scheme is too broad, since : it applies to <djtta servtces between . , ' 
"Betworic termination points* instead of "termination points of thc public switched network^. '

Italy'was abó considering the adoption of additional conditions  ̂but' failed to implement the 
Directive withinan appropriate timescak. Given that under the direct effect of Articles 2 and 3 of 

. the Directive simple resale of capacity was liberalised in Iuly without any further restrictions, the 
' Italian; government shall have toprovide appropmtejustificationsforthe'réintroduction ofany 
sdditi^al restrictiocsin thatrespect ; ■ . - ' O v  ' i,



Over the last years, rapid technological evolution and, in particular, the development 
alongside die traditional X.25 of ATM44, has undermined the traditional justifications for 
the current specific regime for basic data services., One can assume that in the near 
futureX.25 public backbone networks will continue to co-exist with frame-relay-networks 
and the new emerging ATM-backbones. Applying the same service-specific regulation to 
such different technologies will prove difficult It could delay new offers of virtual 
private networks and value added services and thus limit technical progress in the area. 
Moreover die rationale behind quality or coverage obligations decreases with the 
increasing differentiation of the offer. The emergence of new services requires a degree 
of flexibility which cannot be steered by regulation.

The current specific schemes in force in three Member States also have an impact on trade 
between Member States. The limited number of applicants for authorisations under the 
cilrrent schemes in the three Member State can, in part, be explained by the fact that 

'many providers of the relevant service prefer to limit their offer to CUG's instead of 
having to apply for a license under these circumstances.

On the basis of its assessment, given that most of the Member States have not deemed it 
necessary to adopt specific schemes for data services, without noticeable negative effect as 
regards the public interest objectives pursued by these schemes, the Commission considers, 
that the requirement for applying specific public service specifications with regard to data 
services should be reviewed in the framework of the general adjustment of the 
telecommunications regulatory framework to be presented before 1 January 1996 . 
according to Council Resolution 93/C 213/01, and that the termination of the current 
spécifié schemes for data services should be considered45.

e) The Separation o f Operation and Regulation

The separation of the regulation of the telecommunications sector from the operation of 
the national Telecommunications Organisation was, without doubt, the most fundamental 
condition ,for achieving reform and liberalisation of the EU telecommunications markets. 
Whatever institutional, legal or structural means may be used to achieve it, Article T46 of 
the Directive requires that the Member States must separate telecommunications regulatory 
and, operational fonctions. : /
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—I, -v; 'v •" '■ ■-r'..'Ai'V V '' 'I ' : V
ATMAsynchronous Tranfer Mode*, advanced high speed .communications. See also Green Paper 

' on ihe Uberalitttion of TelecommuniMtiom lnfrastructure and Cable Television Networks, pp. cit 
Hflwever.foch schemes may be required as regards the provision of voice telephony for the public, 
once liberalised- See licensing criterwproposedforlicensingmobile and personal communications 
networks.» well as for fixed networks (Green Paper for mobile and personal communications^ ;

, Green Paperon the liberalisation of telecommunications infrastructure and cable television networks,
. 0 |* .C it. ' . V - " ' . . . A -  -v

/Aitide ?  requires Member States to ensure that "from 1 July 1991 the grant of operating licences,
v tbe couriol of type approval and mandatory specifications, the allocation of frequencies and 
' , surveillance of ,usage conditions are carried out y a body independent of the telecommunications 
■; orpmisEdonJ- • ■ ' .



'Whilst National Regulatory Authorities (NRAs) now formallyexist in most Member 
States, the Commission considers that the degree of separation between these and those of 
the operator functions is still not sufficiently clear inaUcastfive Member States.47. '

This issue of the independence of the National Regulatory. Authorities was raised in a 
number of preliminary referrals to the Court of Justice relating to Article 6 of Directive 
88/301/EEC (the Terminals Directive'), which required Member States, as of 1 July 1989, 
to ensure that the fixing of technical standards as well as supervision of type approval, 
were carried out by bodies independent from public or private undertakings involved in 
the marketing of telecommunications equipment In its judgements of 27 October 19934*, 
the Court found that this requirement had been infringed in France where, at that time, 
departments in the same Ministry were responsible for the commercial exploitation of the 
public network, and the fixing of technical standards, the supervision of conformity and . 
the approval of terminal equipment.

Article 7 of the Services Directive to a large extent minors the wording of Article 6 of the 
Terminals Directive. The implementation by the Member States of the former mu$t be 
considered in view of this past judgement. A mere legal or administrative separation 
between the functions - such .as* that between two services of a Ministry - would only be 
sufficient to comply with Article 7 under the following conditions:

lo it must be shown that there is a 'real' separation

o  in particular, there must be financial independence of one from the other

0  any movement o f personnel from the regulatory body to the operational body 
should be subject to special supervision.

Forms of structural separation offering a reasonable guarantee that such conditions, would 
be upheld, include: - 7 ' ^

1 the granting o f die regulatory fuhctions to a department ,bf the relevjant Ministry

,4T> , Foe exaniplé,to the Netheijands, the regulation isearned out by the Ministry for Transport and 
v ■" Public Worksthrough the Directorate General for Post and .Teléèomrhunicàtions. The Ministry is,
, . however* aisothc majority shireholderof KJpN which hais &ill the exclusive right to lnstal.1, maintain 

the telecommunications infrastructure, and provides the mandatory serviees to each

’ - ‘ " S ^ e  ^uéîdons bavc'fibo been raised.about how distinct a separation of powets exists between.
, regulator and operatocin Belgium. Spain, and Greece. TheBelgian Government Jhas, however, 

stakd hs intention to respect the complete itnonomy «if üie public operator ^ELGACOM in. thé are« 
©flioa-feserved services in response to Commtssicmconcems. In Spain, the Director Général for 

/  Telecommunications (responsible for regulation) is ilso the Government Delegate on the Board of 
directors of Telefonica, although such a delegate could legally come from another Ministry. 
|aGreece,while functions have beenformalty separated, the continuous movement ofpersoiinel , 
fretnthe ojîerationalbody to the regulatory body makes the practical separation of ttiiese bodies

! r ; -V
*  The cas«i Dwioster et si (C-69/91) and Tifflandier ^



when die telecommunications unrfwtalring is itsell’controlled by private
shareholders, or

ii the granting of the relevant regulatory functiQns to a body, which is independent

its decisions) when the latter is also acting as sole or dominant sharalipldrr of the 
' operator or where a considerable state shareholding in the operator remains.

Alongside the legal guarantees and general rules implied by the Directive, actual practice 
and spirit are'an important test of compatibility with Article 7. How "independence" is 
actually achieved institutionally will therefore vary, to a certain degree, according to the 
legal tradition' and experience in each Member State.



IV Inclusion of Satellite Networks aùd Services 
Directive 94/46/EC

On 13 October 1994, the Commission adopted Directive jj>4/46/EC. This Directive extends 
theTerminal Directive49 to include satellite earth station equipment and extends the Services 
Directive to include satellite communications services30.

a) The significance o f the amending Directive

The aim of the Union's policy in the area of satellite communications, shared by the Council 
and the Commission, is to stimulate without delay greater use Of satellite communications in 
the EU. This is particularly important given the widening gap between the delay in 
development of EU business satellite communications compared to that which its major 
competitors enjoy.

The Directive requires the abolition of all exclusive rights granted for the provision of satellite 
services, and the abolition of all special rights11 to provide any telecommunications service 
covered by the Directive.

,b) Voice telephony

The amended Directive docs not affect restrictions on offering voice telephony for the public 
via satellite network. However, this must not le.ad to technical restrictions. While recital 16 
states that "in the case of direct transport and switching of speech via satellite earth station 
networks, commercial provision for the public in general can take place only when the 
satellite earth station network is connected to the public switched network", this is merely a 
guide as .to what is normally the case. It should not be understood as allowing technical 
restrictions to protect the voice telephony monopoly. The burden of proof that the new 
service actually constitutes "voice telephony" rests with the regulator.

. V ■

■
Qtmmissim Directive of 16 May 19S6 on competition on the markets in telecommunications

the e e ^ 'lm e isu re fo rw ^  liberalisation objectives for -
-;̂ .id»e '* J ^ I^ 'rsccMf^iet.'(bitii byCcuncil Rcsolusioa92/C8/01 (based on.the Green Paper on ' 

meiUi^ c«^»MiicatM«i*.CO^C90)490).
' '  ' Other measures in this (¡eld are Council Directive 93/91/EEC of 29th October 1993, relating to/ 

mutual recognition of type approval for satellite tenbtnals and the proposal for a'European 
? Pariiament.and Council Directivc on a policy for the mutual recognition of licences and Other 

 ̂ aatio^ for the provsiioa of satelltte.'network services; and/or satellite communications
. services,COM(93)652,4.1.94.

*' Special rights is defined in the Directive as ‘ limiting the number of undertakings authorised to
. p ^ d e  telecommunkations servkes otherwise than according to objective,proportional and non- . 
discriminatory criteria ordesi£nating otherwise than to such criteria several competing undertakings 
t o pn^de'Such'services*. •./: ^
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In fact, the provision of voice for closed user groups will often involve such connections with 
the public switched network, since some members of such groups will not be connected to 
the network via satellite stations52.

i

c) Broadcasting services

The status of broadcasting services are also unaffected by Directive 94/46/EC. One has, 
however, to distinguish between the content and the technical provision of broadcasting 
services. As mentioned in recital 17, the provision of satellite network services for the 
conveyance of radio and television programmes is, by its very nature, also a 
telecommunications service and there is therefore no justificatibn for treating it differently 
from any other telecommunications service. The Directive, thus, makes a distinction between:

* the services provided by the carrier (transmission, switching and other activities) 
necessary for the conveyance of the signals, which are telecommunications services 
liberalised under the Directive, and

* the activities of those bodies which control the contents of the messages to be 
broadcasted, which are broadcasting activities falling outside the scope of this 
Directive.

Satellite broadcasting services which should now be liberalised under this Directive therefore 
include services provided over telecommunications operator's feeder links from studios/events 
to uplink sites, as well as uplink services for point to point, point to multipoint, direct-to- 
home (DTH) satellite broadcast services and services to cable-head ends.

d) Access to space segment

Member States are required by the Directive to abolish all restrictions on the offer of space- 
segment capacity on their territory.

This means that the Member States now must ensure that:

• any regulatory prohibition or restrictions on the offer of space segment capacity to 
any authorised satellite earth station network operator are abolished,

• arty space segment supplier is authorized to verify within its territoiy that the satellite 
earth station network for use in connection with the space segment of the supplier in 
question, is in conformity with the published conditions for access to his space 
segment capacity.

According to the definition given, closed user groups are indeed not to be defined technically, by 
the network to which their members are connected and which should not be accessible by third 
parties but sociologically by the economic or professional relationship among their members.

l l  27
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In its Communication of 10 June 1994 on satellite communications relating to the provision 
of - and access to - space segment capacity53, the Commission announced its intention to use 
the competition rules to remove all national restrictions within the European Union on access 
to space segment. The discovery procedures set out in Article 3 of the Directive will, in 
particular, be implemented to gather the necessary information to achieve this purpose.

e) International Satellite Organisations

The new obligations related to space segment do not directly affect the position of the 
telecommunications organizations as signatory of international organisations. However, 
Member States are obliged to ensure that there are no restrictive provisions in their national 
regulations which would have the effect of preventing the offer of space segment capacity in 
their territory by either another signatory of the relevant Organisations or by independent 
systems. Similarly Member States are obliged to ensure that there are no regulatory or non- 
regulatory restrictions preventing space segment capacity already leased by a licensed operator 
in one Member State from being freely accessed from ary other Member State. Such 
restrictions include those preventing parties other than the signatory in the Member State(s) 
concerned from verifying the technical and operations specifications of satellite earth stations.

Article 3 of Directive 94/46/EC requires Member States to communicate to the Commission, 
at its request, the information relating to international satellite organisations they possess on 
any measure that could prejudice in particular compliance with the competition rules of the 
EC Treaty. Recital 21 explains that this provision aims amongst others to monitor the review 
which is underway within these international organisations to improve access.

Article 3 of Directive 94/46/EC does therefore also not directly affect the position of the 
signatories. However, if it appeared that signatories continue to maintain mechanisms 
dissuading multiple access and thus favouring market sharing for the provision of space 
segment, the Commission would have to assess whethçr action should be taken under the 
competition rules of the Treaty against the relevant signatories.

The coupling of investment obligations and utilisation could constitute such a dissuasive 
mechanism, where it dissuaides signatories to market space segment by the threat of having 
to bear an increased investment share. With international organisations, and in particular 
EUTELSAT, operating in increasingly competitive markets, the current investment 
requirements will therefore, if they are not amended, have to be thoroughly assessed under 
the Competition rules.

COM(94)210 final.
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J5 Time tabU fo r implementation

The Directive gives Member States nine months to inform the Commission of the measures 
taken to transpose the Directive into national law. ¿The Member States should thus 
communicate to the Commission before 8 August 1995, a copy of the measures taken to 
abolish die current restrictions on the provision of satellite services, and of any licensing or 
declaration procedure which is currently in force or is being drafted for the operation of 
satellite networks. The aim is to allow the Commission to assess whether these conditions 
are necessary, with a view to satisfying essential requirements. The information provided to 
the Commission should include possible fees imposed as part of these authorization 
procedures as well as the criteria upon which these fees are based.

Recital ,22 which mentions that the Commission will also take into account the situation of 
those Member States in which the terrestrial network is not yet sufficiently developed must 

' be seen in the framework of this notification requirement. Member States which would deem 
necessary a deferment of the date of full application of the above mentioned provisions54

for the communication of the implementation measures of the Directive, i.e. before 8 August 
1995. \The Commission will then assess whether it should refrain from insisting on the 
immediate liberalisation of the relevant satellite services. This would, however, not prevent 
possible actions in national courts brought by third parties in these Member States.

Given the wide variety of satellite services, the motivation given should, in the first place, 
include the list of satellite network services for which the deferment is requested, 
accompanied by estimates of the markets concerned.

It should/further explain which services of the national Telecommunications Organisations 
would:be frffected, and on the basis of the turnover of these services and their contribution 
to the financing of the public network, a potential negative impact on the future development 
o f the publi? network should be demonstrated,

The Commission will apply to the prpportionality principle. The Commission will in any case 
insist on, for example, the liberalisation of services which are economically insignificant.
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V FUTURE EVOLUTION IN THE CONTEXT OF SERVICES 
AND INFRASTRUCTURE LIBERALISATION

While major attention will have to continue to be paid to the full effective implementation 
of the Services Directive, the future development ofthe Directive must be considered within 
the overall context, which was determined by the review carried out according to the

1993 on full service liberalisation by 1 January 1998, now Supplemented by Council 
Resolution 94/C379/03 of 22 December 1994, integrating infrastructure liberalisation into this 
time schedule.

According to Council Resolution 93/ 213 / 01 the Commission should

framework in order to achieve liberalisation of £11 public voice telephony services by
1 Januaiy 1998.." ■ '

/ Given its central role in lifting the restrictions to competition and ensuring fair market 
conditions, amendments to the Services Directive will represent a focal point of these 
measures. ' : .'V '• ?■ '

As set forth in
f

Under the Directive 90/388 on competition in the markets for telecommunications services, 
the provision of all telecommunications services was opened to competition, subject to four 

^significahtexceptions ( ‘

satellite services

mobile telephony ànd paging services

radio and TV broadcasting services to the public, and

‘i- :  '  n i r À r t i ’ w  b n n t S  i n  i t c  n r i o i n f i l  f r t r m  M t  n f  n i lDir«live:$û/388 in its original foxm did jsot address the use of alternative i^rastrucüiàpès and

• -«■c Z'v . •
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o Commission Directive 94/46/EC” , amending Directives 88/301/EEC 
(telecommunications terminal equipment)' and 90/388/EEC (telecommunications 
services) in particular with regard to satellite communications, adopted tyi 13 October
1994 has lifted the exception with regard to satellite services- As set oilt under IV., 
Member States are given 9 months to communicate implementation measures taken.

o On 21 December 1994, the Commission adopted, for consultation,, a draft amending 
Directive concerning the liberalisation of the use of cable TV networks for the 
services already liberalisoi according to the Services Directive, providing for 
substantial opening of the further development of these networks, particularly with 
regard to multi-media..

o The Commission Communication on the consultations following the Green Paper on 
Mobile and Personal Communications was published on 23 November 199457. It 
proposed the lifting of.all special and exclusive rights with regard to mobile, services 
by 1 January 1996. The corresponding amendments to the Services Directive will 

. / have to be considered. 1 ;

Finally, a major issue will be th^ adjustment of the telecommunications<regulatory framework 
to the objectives of the Council resolutions of ,22 July 1993 and 22 December 1994, 
integrating the date of 1  January 1998 for full liberalisation (with additional transition periods 
for certain Member States), to .be proposed before 1 January 1996. As set forth in the 
Infrastructure Green Paper (Part II)5*, such an approach must aim at creating the optimal 
environment for the future development of the European Union'stelecommunications sector 
by combination of both competition policy and sector specific regulation:

Besides the adjustment of the existing harmonization Directives in the telecommunications 
sector (such as ONP Directives) and the working out of proposals for maintaining uiiiversal 
service and ensuring interconnection, as well as the review of the institutional arrangements 
for regulating the sector, this will in particular require ftirther adjystment of the Services 
Directive/ ■ - ' ■ ■■■■,'; ./■'

. At the Council of 17 November, the Commission has welcomedthe.agreement on the date 
of 1998 as the deadline; for the. liberalisation of infrastructure for all telecommunication 
services; Ithas also taken note of the coricerns of a number of Member States expressed at 
this Council, to undertake early measures for the liberalisation of alternative infrastructures 
for services already libejalis<Kl according to the Services Directive.:" This aspect will need 
fiuther^consid^adoa.

«ecrionlV ' • -f.. •
91 <X>M(94)492 finals Communicatioatothe European Parliament and the Council! on the 

’ Consultation on ibe Green Paper on Mobile and Personal Communications v 
" , Opcit . ' /  ■ :



V. CONCLUSION

Commission Directive 90/388/EEC represents the most significant legislative measure for 
liberalising EU telecommunications to date. The Commission; will ensure that maximum 
effort and resources are directed towards solving identified problems and filling gaps in 
implcsmait8tio&.

The 1992 Review revealed that the effectiveness of the measures liberalising the 
telecommunications sector (concerning at that stage,* in particular the liberalisation of data 
communications, value added services and the provision of data and voice services to 
corporate users and closed user groups) was questioned by many service providers and users 
of such services. It has also been understood that implementation óf the Services Directive 
is hampered by the non-availability of infrastructure under reasonable conditions.

In particular, high tariffs for and lack of availability of the basic infrastructure over which 
liberalised services are operated or provided to third parties have delayed the widespread 
development of high speed corporate networks in Europe, remote accessing of databases by 
both business1 and residential users ànd the deployment of innovative services such as 
telebanking and distance learning. Additionally, the regulatory restrictions in many Member 
States still prevent the ilse of alternative^infrastructure operated by third parties, such as cable 
TV*networks and networks owned ̂  energy compianies. rmlways, or motorways to meet their 
internal communications pceds.Majiyuser associations and cpmpainies have stressed that 
European business, is less competitive, that innovative se rv ice le  more slowly deployed and 
that the creation and development of pan-European networks and services is being delayed 
as à r e s u l t ' . ' ; . \  ’ , , •

The importance of effective and affordable infrastructure is increasingly recognised in political 
debate within tii? Member States themselves. The European Parliament has called on the 
Commission fo adopt, as ^oon as possible, tiie necessary measures. ' : -

The continued bottleneck situation has been emphasized as a key obstacle to the development 
of thè Europeanlnformation Infrastructure in the-report on Europe and the glóbal information 
society, ’the European Infórination Society aidoptéd by the
Cpmmi^iOnin responsehas srta  generd framework. -

< I' . V.: . V - ' y. . • •' . ' x ‘'X ■ ■ ■
'•••• •• v; ’ ’ • ; j •;/1 *•' \  •'
Further ¿mphasis on effective implementation of the telecommunications Services Directive 

.and itsfutureevoSution will take account of these general objectives. It is with thiŝ  intention 
‘ inmind, that thè Comimssion tfansmits this Communication to the European Parlian\ent and 
to the Council > ~ ' >



MEMBER STATE IMPLEMENTATION OF DIRECTIVE 90/388/EEC

The following represents a short overview of the state of implementation of the Directive in 
individual Member States. Given the rapid development in this field, reference should be 
made to National Regulatory Authorities for more detailed information.

The overview does not include information with regard to implementation in the European 
Economic Area.

_ BELGIUM "■

The Directive is Implemented in Belgium by the law of 21 March 1991s9.' With regard to 
telecommunications it transforms the Régie des Télégraphes et des Téléphones/Regie van 
Telegraaf en Telefoon (RTT) into the public autonomous company BELGACOM.

As regards the definition of the reserved service in the Belgian law, Article 68 defines the 
Telephone Service' as the telecommunications service intended for the direct carrying and real 
time switching o f vocal signals at the start and at the destination of the connection points, 
including the services necessary for its operation. In letters of July1991 and June 1993 the 
Belgian Government confirmed that it interprets the law in the way intended by the Directive.

Where a provider wishes to supply liberalised services, a list of non-reserved services can be 
established/by Royal Decree which, by derogation, would automatically be authorised 
providing that the applicant informs the IBPT of thé service, thus far, however, the 
Commission is not aware of such a list In its absence, the applicant must give the IBPT two 
months prior notice of its intention during which time the IBPT can oppose the provision of 
the service if it deems it contrary to the 1991 law. Article 89(5) states that the IBPT must 
provide a reasoned decision if it refuses to authorise the' provision of a.serviced ,..y.

Belgium is one of three Member States,to have adopted additional licensing conditions for 
the proyisioin of packet* or circuit-switched data services for the public! 3This &allow«i under : 
.Axficle 3y0f theiDirective as long as the Cbt^issioh approve$ the TOnditibriS; ^ c h 'i t  did

: Moniteur Beige, 27 Much l99t.'p.6ISS and corrigendum tn Moniteur Beige 20 July. 1991. The 
su m  law also implements the Directive on competition in the markets for telecommunications 
terminal cquipmem, Comjnisston DirectiveS8/301/EEC.



Under Article 85 of the 1991 Belgian Law, BELGACOM can only refuse a user access to a 
leased line on the basis of the essential requirements recognised by Community Law. Further, 
as defined in the management contract (Art21(3)), BELGACOM must satisfy at least 90% 
of the registered applications for ONP-leased lines witHin three months unless otherwise 
agreed with thé customer.

With respect to the issue of the independence of BELGACOM from the regulatory authority 
as required by Article 7 of the Directive, under the 1991 law regulatory powers are assigned 
to the Minister responsible (assisted by the national regulatory authority, Institut Belge des 
Services Postaux et des Télécommunications, IBPT). The Belgian Government has stated that 
it will respect the complete autonomy of BELGACOM in the area of non-reserved services.

DENMARK

The Directive has been implemented in Denmark by Law No. 743 of 14 November 1990 and 
the Consolidating Order No.398 of 13 May 1992.

■ ‘ '■ ■■ • ■' ■ '■ , . 
Under the Act, the Minister of Communications can grant a concession to TeleDamnark on 
the establishment and operation in relation to public radio and fixed services as well as of 
voice telephony, text and data communication, provision of leased lines, mobile 
communications and satellite services, and transmission of radio and TV programmes.

An area of ̂ concern, and indeed the issue which led to the commencement of infringement 
; proceedings against Denmark, was the definition of "voice telephony" which is reserved to 

TeleDanmark; The initial law Reserved all of the non-public transmission of traffic to
■ TeleDanmark with thé sole exception of voice telephony over leased lines between different 

legal entities (i.e. shared use). This clearly left too many restrictions on the usage conditions 
of leased Unes in place, in contravention of the Directive. ' v : -

The Commission closed its proceedings after the /adoption by the Danish Government of 
Order No. 905 of 2 November 1994 which allows anyone to provide domestic public voice 
telephony without requiring any form of authorization or declaration. As regards international 
calls, alicense is required where çaUs origiimtiûg froin the PSTN are carried via leased lines

• and theniïèturned back to the PSTN. Suéh licence is only granted for^traffîc to Countries 
'' which hayeliberalised voice telephony.

*' » 1wa*é!
^  cstablîsîiitsi^i:'ç̂  operaúon óf serviceswhicháre not coVered by 

TeleDaníioaíi^^ne^^

X

;Tlie rules to bê  i^plied to i^ketr iwd c ú ^ tr^ tc h e d  data services after 31 December 1992 
were stated inthé Danish OrdcrofDecetnbcr 1992.Thereis a slight discrepancy between the 
scope Of these mles. and that intendedby Article 3 of the Directive since the Order covers 
all data communications iervfees, /



FRANCE

• The French government has implemented the Directive mainly through the adoption of Law 
No. 90-1170 of 29 December 1990 on the regulatioh of telecommunications. This Law is a 
modification of the "Code des Postes et Télécommunications" (the Code) which gives France 
Telecom an exclusive right to establish telecommunications network infrastructures open to 
the general public.

Article L 34 specifies that only services provided to the public are covered by the Law. 
Article LJ2-7 of the Code defines reserved voice telephony as the commercial provision of 
a system of; direct, real-time voice transmissions between users connected to termination 
points of a telecommunications network. All other services provided to the public are 
liberalised object to a declaration procedure or, for services of 5 Mbits/sec or more, to a 
licensing procedure40. *

According to Article L.34-2, France Telecom is authorised to supply any bearer service (this 
|s how the French regulation qualifiés the provision of simple resale of packet or circuit* 
switched services). Other providers need a licence. France has adopted additional licensing 
conditions for the provision of such bearer-service. A final draft Decree for thé application 
of Article L.34.2 relating to bearer services was transmitted to the Commission which 
decided, on 26 November 1992, not to object to its entry into force. The Decree was formally 
adopted on 30 December 1993 and published in the French Official Journal of 31 December 
1993 (P‘18276). This decree sets out a number of conditions relating to:

the essential requirements,
the measurement and the publication of the characteristics and the area of coverage 
o f  thè service (Article 2)

- ' the respect of technical constraints concerning access to the Service (Article 3)
- , the interconnection with other bearer services (Article 4) V

national defence and public security as regards the encp^tion of data (Article 5),
' - lair competition. " v - V ; .

The authorization of France Telecom to provide this service, cannot be transferred to its 
subsidiaries. TRANSPAC, which is a subsidiaiy of the Compagnie Générale des 
Communications (COGECOM), itself a 100 % daùghterof FranceTelecom, had therefore to 
request *licence which was granted by order of IS July 1^93 french Official Journal of 

' 8 August. 1993,.p. 11224). •- ;■ :
' •
• ■>  ̂regulationand ÜiéKlimstCT'fortndu^,"

Postsind.TelecommunicationsandForeignTradecnsuitsthattheregul^ônisarer^ixwteë 
by the public operators and, furthermore, that the regulation of the telecpmmunic^ons sector 
on the one band, and the operation of networks and the provision of1 telecommunications 
services onthe other hand, areperformed mdependently.Heekerciseshiis rights though the 
"Direction Générale ides Postes et Télécommunications" (DGPT),

following companies were granted a licence: SITA, BT, SPRINT, SLIGOS, GSI, EDT and 
y ESPRIT TELECOM.



GERMANY

Two German laws adopted on 8 June 1989 define the legal framework for the provision of 
télécommunications services:, the Postverfassungsgesetz (PVG), which delimits the 
organisation and tasks of the Ministry for Post and Telecommunications and of Deutsche 
Buhdespost Telekom; and an amendment Of the Femmeldeanlagegesetz (FAG), defining 
among other thidgs, the monopoly retained by the State. The legal framework was 
substantially amended by Law of 14 September 1994 (Postneuordnungsgesetz -PTNeuOG), 
which cameuaito force on 1 January 1995.

The new Act did not however alter the definition of the "voice telephony" reserved to the 
DBP Telekom, although the Commission had in April 1994 drawn the attention of the 
German Government to the fact that it is broader thari that in the Directive. Essentially three 
issues arisen Firstly, the definition uses the wording "for third parties" as opposed to "for the 
public". As a consequence, the switching of voice for closed user groups is part of the 
monopoly.: Secondly, the terms "switching of voice“ in the Law are interpreted in practice 
as including also mixed telecommunications (voice combined with data or images) in the 
monopoly, when the exchange of speech can technically be dissociated from data 
communication as is the case as regards videophony on ISDN. Finally, the definition covers 
all switching of Voice, without distinguishing whether the voice both originates in and is 
switched to the public switched network. . According to the Directive the switching of voice 
originating in â  leased line network dr switched to such a leased line network should not be 
reserved.

Following bilateral contacts, the first issue was provisionally settled to a large extent The 
German Law. (FAG).reserves «voice telephony for third,parties, which is more than voice 
telephony "for the public" as allowed ¡according to the Directive. To restore conformity 

'• between ÇèinitinN jvliad'. Community Law, the German Ministry fbr Post and 
Telecommunications, instead of changing the Law, used its licensing powers to allow by order 
(Verfügi|pg) j^ o .Ï/1993, of 6 . January 1993 and 8/1993 of 13 Janùary 1993, private 
companies to provide telephony to closeduser groups. The order established a class license 
(Allgememgcnefimigung) for the provision of the service to entities which are economically

As ''ttfffaife Article 6 of the Directive* Seqtion 29 TKV provides that a connection licence 
(AmchMteerlùubîife) is içqui& sfor.'iter^^ ;eqmpment^r';^iinectioii'' to the network 
teimiiiation oftransmission lines. The Commission v ie ^  such à restriction as contrary to

s it Melays%e use of eiqui^enti^eady t ^ ^ p r o ^ ^ ^ e d
as jconcejufj^^

issue has beeirraised : 
will abolish the rekv^t provision.In the meantime;the'

a clks;c®nn^on licence '• .

The powers referred to in Article 7 of the Directive were until 31December 1994 exercised 
by Üie MinisterforPosts snd Telecomniunications. Under the new regime, the Ministry will 
be agisted by a Regulation Council (Regulieriinjgsrat), including representatives of the Lfinder 

. said the Federal Parliament (Bundestag). On the othq- hand. the govcrnment share in DBP 
Telekom, ^ ^ c h  wES trEnsfonBcd mto a joint stock company. will now be managed by a
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■■■...•• GREECE

Greece implemented the Directive by means of Law >fo. 2075/92 of 21 July 1992, which has 
never been brought fully into effect as the Greek government failed to adopt the order setting 
out the internal working rules of the independent regulatory body set up by the Act On 20 
October 1994, this law was replaced by Law No. 2246/94. The legislation does also not 
provide a complete regulatory framework and will necessitate fiirther secondary legislation 
which has not yet been adopted. /  / ’

Given the failure of the Greek government to adopt timely implementation measures of the 
Services Directive the Commission has started proceedings before the Court of Justice under 
Article 169 o f the Treaty. ; ';

Article 2 (15) of Law No. 2246/94 defines "voice telephony" using the same wording as the 
Directive. However, Article 3 (2) of the Law states as principle that voice telephony is 
reserved and acknowledges only in a second stage that all other services are liberalised.

. Consequently, there is a threat of a broader definition of the reserved 'voice telephony in 
Greece. Moreover, this Article makes the liberalisation of these services subject to the 
condition that their provision is compatible with the proper fulfilment of the mission assigned 
to the public operator OTfe. . V

Liberalised services are, according to this Article 3 (2), subject to either an individual licence 
or to a declaration, depending on the limit of the capacity of leased lines used. Thè threshold 
h^s not yèt been established. v • '

As regards simple resale of packet - and circuit - switched data transmission, Greece applied 
by letter Of 7 'February 1992 for the derogation until 1 January 1996 tinder Recital 11 of the 
Directive; After the adoption of Law No. 2075/92, which did not distinguish packet- and 
circuit-switched data transmission from other liberalised telecommunications services? Greece 
confirmed by letter of 27 May 1993,vthat 3 t did nò lohger seek such aderogationandthat 
packet* and circuit-switched data transmission was liberalised.

According to LawNo. 2246/94, the independent regulatory authority referred to in Article 7 
; of the Directive, is the National Telecommunications ■* Commission i (EET)r under the 

. superv&onof tiwMinister of Transport^ahd C-ommimications; The ECT the relevant 
’ 'authority forifrequency allocation, numbering, licensing and type approval^ as well as for 

cnsuringHci»^ .ynthinatiori^ and *EEC Tréàty:;^n^titiÒn 'rulcs^t It is not yet

Ireland has adopted specific regulations to give effect to the Directive. These are contained 
in "Statutoiy lnstmitnent S.I. No.45 of l992, European Coriuriuhities (Telecommunications 
Services) Regulations 1992." which have amended the Postal and Telecommunications

\Se^ce$A^,19|83.i.;:'V-v-'.v- ."V:

. ' //
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In the area of voice telephony, the definition of "public voice telephony" expressed in S.I. 
No.45 mirrors that in the Directive. The exclusive right granted to Telecom Eireann under 
Section 87 of the 1983 Act is restricted to offering, providing and maintaining the public 
telecommumcadons network and offering, providing and tfiflintaining voice telephony services 
under Regulation 3(1) of S.I. No.45. Value added licences can be obtained under Article 11.1 
, of the Act of 19.83 for provision of any other service, including voice for closed user groups 
or voice services making use of only one connection point between leased lines and the public 
switched lietwoik! By end 1994, 20 such licences were granted.

Statutory Instrument No.45 of 1992 sets out the rights of these licensees as regards access to 
and use of the public telecommunications network. The conditions applied must be objective, 
non-discruninatory and published. Similarly, under Regulation 4(3) of the S.I., requests for 
leased lines have to be met within a reasopable period , and there should be no restrictions 
on their use other than to ensure non-provision of telephone services, the security of network 
operations, the maintenance of network integrity and, in justified cases, the interoperability 
of servioss and data protection. ■'

With respect to Article 7 of the Services Directive, The Minister for Transport, Energy and 
Communications is responsible for surveillance of Telecom Eireann according to Regulation 

. 5 ofS.I. No.45; . > '

ITALY

The Directive has been included in the Law No. Î42 of 19 February 1992,, "Legge 
Comunitaria for 1991" (LC 1991), which delegated to the Government the power to issue, • 
within pne year after ite coming into force (i.e. by March 6, 1993), a number of legislative 

. decrees for the ûppjéntentation of the EEC Directives listed in Annexes Â arid B, including 
the iSemces D iri^ye. The legislative decree implementing the Services Directive'was, 
however, not-adopted within this dbadline. Subsequently, the Italian Government included 
the Services Directive in Article 54 of Law No. 146 of 22 February 1994 (legge comunitaria 
.1993)./. ; . ■ , ' 'v: v  ,

This Article repeats the specific principles and criteria to be followed in the preparation of 
the legislative .decree implementing ^ e  Directive. which were mentioned inXC 199L 
C^n^uently^t still provides for 4. specific licensing procedure for the supply of packet- or

i the deadline set out in Article 3 of the Service
¿D iie rav is^  hadalreadyelapseè.Cîiveh that^idte thedirect f  '>

without any*further restxictions.the Italian government shall have to provide appropriate 
justifications for thel réintroduction of any 'additional restrictions in that respect

The lçgisl^ye « ^  yet, and theCommission is considering taking
$ £  Cotirt o^^ to notify the implementation measures of the Seiyices : ;

Directive. •1

1 , '
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Ill the meantime, Article 1 of the Italian Postal Code of 1973, stating that "telecommunication 
services... exclusively pertain to the State" remains applicable although Article 2 of the 
Directive, implies that this Article, as well as all otfier provisions setting out the state 
monopoly for telecommunications services, should be cnanged to allow private operators the 
right to provide all telecommunications services excluding welldefined areas reserved to the 
State. According to the Italian legal framework, only value added services listed in Article 
3(para2 ) of the National Regulatory PJanfor Telecommunicatidns, enacted by a Ministerial 
Decree of 6. April 1990, may be provided

However; in a decision of 10 January 1995, the Italian Antitrust Authority (Autorità Garante) 
stated, disregarding the mentioned Italian regulation, that a refusal of . Telecom Italia to 
provide leased lines to a private company wanting to offer voice services liberalised under 
the Directive is an abuse of dominant position and requested Telecom Italia61 to present, 
within 90 days, the actions taken in order to remove the Restrictions to competition in the 
market for voice services for corporate networks/closed user groups, including virtual private 
networks. The Antitrust Authority bases this decision oh the direct effect of Articles 1 and
2 of the Services Directive in Italy. Telecom Italia has appealed against the décision.

With the implementation of Act 58/92 on the reorganisation of the telecommunications sector, 
regulatory land operational functions were, in principle, separated by transferring the operating 
bodies of the .Ministry, namely ASST; to Iritel, a company of the IRI Group. A bill on 
"Public Utility Services Regulatory Authorities" (No. 359) is currently pending at the Italian 
Pariiament., which will, if adopted, create, inter alia, a "regulatory body fojr post arid 
telecommunications. However, no date is yet anticipated for its adoption.

LUXEMBOURG

- Two legislative acts were adopted in 1990 in order to implement the Directive* the Regulation 
(Riglemenf grarid-ducal) of 3 August 1990 establishing the general rules applicable to public 
telecommunications services and the Regulations of 8 October 1990 concerning public 
telephone serVice.telecommunications leased lines, public luxpac service, public alarm 
transmission service and public at^mieitit telephone service- Serviphone;■".

The Luxembourg authorities hiave, by letter of 22 October 1991,• declared their intention to 
•meadRe definition iof "basic telephonic service" in thêRegulation and add"the terpi "to the 

v public". • • • A - v - : .  V ’ : v.';' C ^  - 
1; -L. • ^ - i 1 ̂•*- ^;r -.tv i > r . i s  f; ¿v*

Law of20t?ebniaiyl992transfonned thcformer AdministrationdesP&T into a public 
' ^ undertaking with a separate legal identïiy.to comply with tiie r^uirement of Aiticle 7 of the 

\  Directive to separate regulatory ; and operational functions. The Minister, for Posts àridv 
Telecommunications exetçisesall regulatory responsibility in respectof the establishment and 

operation of thçtelccommunicatipnsherworks. -::v /-v

** Telecom ftalla was crated on \ i  August 1994 out of amerger between SIP, italcable, IRlTet, /
. Telespaxid and SIRM-



NETHERLANDS ! '

The basic teleconununications legislation in the Netherlands (Act No. .520 on the 
telecommunications facilities (Wet op de Telecommunidktievoorzieningen) ("WTV") o f 26 
October 1988, which came into force on 1 January 1989, was drafted before the publication 
of the. Commission Green Paper of 1987. It therefore uses a terminology which is 
substuttiaUy different from the terminology used in the Directive.

Reserved voice telephony is defined in Article-2 of Decree No 551 of 1 December 1988 
which lists the mandatory services ofKPN (Koninklijke PTT Netherlands). According to the 
definition, the reserved service is not limited to a service which is provided on a commercial 
basis. Secondly, it does not limit the mondpoly to voice telephony "for the public". Thirdly, 
it does not tali» into account whether the provision of the sendee implies the use of two 
connection points of the relevant leased lines. These issues have been dispussed in bilateral 
contacts between the Dutch authorities and the Commission services. The Dutch authorities 
have subsequently published a notice on 30 May 1994 allowing voice services to closed user 
groups, however, the issue of voice services provided on leased lines and using only one 
connection with the public switched network is still under discussion.

The Ministry for Transport and Public Works (Verkeer en Waterstaat) is the body entrusted 
with regulatory responsibilities for telecommunications and it may give detailed instructions 
to KPN concerning the execution of the general Directives (BART) and' the obligations 
relating to mandatory services. This ministerial responsibility includes general tariff policy 
for public telecommunications services (which, in application, is similar to 'price capping' in 
the UK). *' . 'i ;V;. Y ' " " -V

.'■■v ; : ' ]

As in the -case of the Netherlands, the regulatory framework for telecommunications in 
Portugal predates the sdoption of the Dir’ettive. The "Basic Law on the Establishment, the 
Managahentihd the Exploitation of Telecommunications Infrastructures and Services", Law 
88/89, ("Basic Law”) was adopted on 11 September 1989 before the adoption of the Directive. 
This explains in part v*y the terminology used often differs markedly from that 6f  the 
DjrectivSi T^e Basic Law, and in particularthe distinction between complementary ahd value 

( added services, \is technology-based rather thfin services-based. >-.v,
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On the issue of reserved services, the Portuguese legislation does not define services whose 
provision is reserved to public carriers as narrowly as the Commission Directive. Firstly, 
Article 2(2) of the Basic Law defines "telecommunications for public use” as all services 
which are designed to meet the generic collective requirements for transmitting and receiving 
messages and information. This is a broader definition than the concept of public in the 
Directive. It is true that the Basic Law lists telecommunications for private use in Article 
2(3) and that this list encompasses at point h) "other communications reserved for the use of 
specific public or private entities by means of an authorization granted by the government 
under the terms of treaties or international agreements or special legislation". However, since 
the entry into force of the law, the Portuguese government has not adopted the necessary 
legislation to liberalise voice telephony or telex services.provided for closed user groups. In 
September 1991, the Portuguese government announced the adoption of a ministerial order 
(diploma) on private networks to resolve this issue. By letter of 18 November 1993, the 
Portuguese authorities confirmed that they were still studying the issue and,'in a subsequent 
bilateral meètirig on 31 January-1994, no more precise undertaking on timing could be given.

Secondly, under Portuguese legislation voice telephony is defined more broadly than in the 
Directive. The Basic. Law does riot define yoice telephôny. TThe définitionns included in 
Article 1 of the former Regulation of the Public Telephone Service annexed to the Decree 
(Decreto-Lei) 199/87 of .30 April 1987. The Basic Law refers to the technical operation of 
a fixed subscriber access system (which it defines as the set of transmission means located 
between a termination point and the first concentration, switching or processing node) without 
distinguishing between the situation, where this "access system" is a leased line or the PSTN ; 
nor does it take into consideration the number of connections to the leased line which may 
be used. ■ ■ - '

A third issue is the licensing conditions. According to the Directive, Member States may 
make the supply pf telecommunications services subject to a licensing scheme, but only to 
warrant compliance yâth the essential requirements listed in the Directive. Hovvever, the 
Portuguese licensing scheme encompasses other obligations. ;

The liberalised services are divided in two categories: "complementary telecommunications 
services" and "value added services" according to a technical criterion ■: the use of own 
infiasbueturev'«n4 m particular, concentration, processing and switching nodes/ Therefore, 
most liberalised services come within the fixed complementary Services category. The two 
types of services each have their own licensing conditions.;' 1

A itic Îe4 p ïïag ^  "Member
‘ restnctionson the iîse ofleasedliries except1 those jus "^üîrcrtlnl^bf^&ie^
àristenceof the voice telej^nÿ'imbriopoiy: ; Article; "i47:o f  ̂ ¡¿rBieisic 
restrictive as it allows only theuseof leased lines voice traffic to the suscriber*s own use or 
to the (»»vision of complementary and value added^crvices. ̂ nd even rcquires a licence for 
die shared use o f  leased circuits. ••
Portugal claims that its complementary services scheme (Portaria 930/92) is in .accordance
with Article 3 of tlw Directive: This issue'is however riot settled. V

Portugal separated regulatory cnd operational functions in 1989. According to the Basic Law, 
the Ministiy is responsible for supervising and monitoring tderommunic^oitt/'Jhis'. includes 
the plimning jukI co-ordination of thenational public ihfraistructurearid services which are



considered essential.
t ■

In practice the regulatory functions are delegated to the Institute for Communications of 
Portugal (1CP), leaving the Ministry to supervise the ICP and approve directives proposed by 
¿e lC P . v. V' ’- \

* ■ 'i ■ V ! SPAIN • •

The Ley de Ordenación de las Telecomunicaciones, Law No. 31/1987 of 18 December 1987, 
("LOT") is the legislation in forcé relating to telecommunications activities in Spain. In light 
of the Directive, thé LOT has been amended by Law No. 32/1992 of 3 December 1992, which 
limited the reserved services to the basic telephone service, telex and telegrams, and a Royal 
Decree 804/1993 of 28 May Í993 implementing Article 3 of the Directive as regards basic 
data switching services.

As has been the case in some other Member States, the major issue in the Directive’s 
implementation has concerned the definition of voice telephony and, hence, the reserved àrea. 
The LOT defines "basic voice telephony", in paragraph 15 of its annex, in terms identical to 
the definition of "yoice telephony" ih the Directive. However, following a complaint to the 
Commission, it seems that the Spanish authorities’ understanding of this definition was riot 
so clear and that, although,defwed in the Law, an administrative order would be required to 
define further Telefónica's basic voice telephony monopoly. This definition is not yet 
adopted.

Spain originally requested an extension period for exclusive rights for simple resale, as 
allowed under, Recital 11 of the Directive, although such a request was not maintained. As 

' regards the gfant of concessions for the provision of packet or circuit switched data sèrvices,
■. a scheme for.its regulation was created by the Royal Decree of 28 May 1993. The draft had 

been notified to the Commission, but the text adopted did not take account of all the 
Commission's remarks. Issues relevant to this, particularly regarding the scope of the scheme, 
are being fiuther' discussed with the Spanish authorities

' Thè regulatory powers referred to in Article 7 of the Directive are the responsibility ! of the 
Dijrectoira G ene^ Tor.Teleçommum^ D>GT was.created by Royal Decree
of 19 Î985. It grants administrative licensçS for
èqmpmenr axid services. The Director ík n m l for telecommumcations is. however. also the 

Y GovemmratlDidtóííáteontheB^ has the right tofveto ■
on grouwds'of p^lic  policy. ̂ Moreoyer. Article 15 of.the LOT allows

^  ̂ ' I-' ■ iwv- Y ' : ■ ; T :  ' ' : ' •
:"'^upSnrif^b;Kii^Gb v:.- ■ ■ ■■ "

YY'vYYv:j: Y> . Y:. 1 "Y’-Y ’Y''Y '■ '' :v
•' ' •to'J:'M^riun«uü¿atíons'; services is the 1984

Telecommunications Act which predates ^  Commission’s Green Paper and Directive. The 
•;Ac| h a s . ,b ^ ; ;e ¿ ^ » f^ o b y newpolicybuilding on the 1991 White Paper comprising



UK legislation has generally preceded the Commission's Directive. For example, the 
exclusive rights of BT to provide the telecommunications services covered by Article 2 of the 
Directive were abolished in the UK by section 2 of ¿he Telecommunications Act of 1984. 
Section 5 requires all persons who run telecommunications systems to have a licence (which 

~ may be an individual or class licence) .

As regards the provisions of Article 4 of the Directive, no precise definition of infrastructure, 
such as exists in Germany or the Netherlands has been set down. Section 4 of the TA, instead 
defines a "telecommunications system” as : A system for the conveyance, through the agency 
of electric, magnetic, electro-magnetic, electro-chemical or electromechanical energy, of

speech, music and other sounds 
visual images
signals serving for the impartation (whether as between persons and persons, things 
and things or persons and things) of,any matter otherwise than in the form of sounds 
or visual images; or ,
signals serving for the actuation or control of machinery or apparatus

• ■ i . '
The Secretary of State designates certain of these systems as "public telecommunications 
systems". Operators of public telecommunications systems are authorised by individual 
licences and are generally grantéd PTO status. Around twenty public fixed link operators have 
been granted such licences, as well as 126 cable TV franchisees.

The 1984 Telecommunications Act, in conjunction with the Wireless Telegraphy Act 1949 
also ensures that the regulatory functions specified in Article 7  áre carried out independently 
of the Telecommunications Operators. This is largely through the work of OFTEL, a non- 
ministerial government department under the Director General of Telecommunications who,- 
for the duration of his appointment, is independent of ministerial control.

' '' ' SWEDEN ■ \

There has never been a legal telecommunications monopoly in Sweden. The de facto 
monopoly of Telia ("Televerket" at the time) was the result of a commercial process.

The current Regulatory framework of telecommunications, is set out in the 
Telecommunications Act (Telelagen) of 1993. Under this Act there are no exclusive rights 
to provide telecommunication services (Art 2.1 . and 4). ̂ Any operator has toe r i$ t to obtain 
a licence and to supply tel^mimimcations; services.-':

• and^Article 37 of the A« states that appeals against such refusals may tie lodged with the ; 
administrative court of A p p e a l . ;•,' ■ v .:'v [P-yP.

Licences *re required only for the operation pf public networks and the provision 6f.leased 
lines; Okher services are subjea only to a registration procedure.

There are no restrictions oh the processing of signals before or after transmission via the 
public network (Art 6.1), nor is there any discrimination in the conditions of use or in the 
charge*payable(Art 6.2). : -;.r  /;

Asregprds the separation pf regulation and operation (Article 7 of the Directive), the



’ - ' . > '
Telestyrelsen (Telecom Agency) is responsible for ensuring that regulations are respected by
all operators. The Agency was set up on 1 July 1992. Its functionning is laid down in
FOrording 1992:895. The Agency may adopt sanctions, including the revocation of licences,
against operators which do not comply w th their obligation.

The Agency is headed by a Director General, under the supervision of a board, which is 
appointed by the Government Telestyrelsen has also responsibilities in the defence area. 
The Agency is financed through fees levied on the basis of gross turnover of licencees and 
parties which registered.

The main telecommunication operator in S weden is Telia, which was incorporated as a  private 
limited liability company on 1 January 1993 according to Law 1992:100. It is a 100 % 
publicly owned company, supervised by the Ministry of Transport and Communications^

. . y ; , AUSTRIA : '

Austria implemented the Directive mainly through its Telecommunications Act 
(Femmeidegesetz) Nr. 908/1993, which entered into force on 1 April 1994. Austria has 
however not yet notified the implementing decrees of this law,"nor ■ the general usage 
conditions of the public network.

The reserved telephone service is defined in Articles 44(2) and .2(6) of the Act. This 
definition does not fully correspond to the definition in the Directive; However, no licenses 
are required for the provision of liberalised services. Conditions for access to the public 
nétwork and use o f leased lines will, under Article 44(6) of the Act be laid down in the 
general usage conditions (Geschäftsbedingungen).

The public telecommunications operator is the Post und Telegraphenverwaltung (PTV), The 
law entrusts the regulatory tasks to the Ministry of Public Economy and Communications.

.-V.' , FINLAND ;

The basic regulatory framework of télécommunications is the telecommunications act 87/183 
CTeletoimintaltLld), which was amended in 1988, 1990and 1992.

Under tins framework, there are nô more special or exclusive rights for the provision of 
telecomrnunicadons services, including voicc telephony, in Finland. . The . whole 

> tle c o m in ^  been openedtocorapetitioi^
withM operaunglioim ce;^

■ Article 10 o f tbeAct setsouttbe rights and duties of subscribcrs and inparticülar the right 
to lease lines as well as to use them to provide telecommunications services- or to sub-lease
diem to other*. r\W *-. ;y y ; . ;/v':- vV' >; y y y i

L tO 1
In 1994,there were 63 organizationswith operating licence? and 13 notified organizations 
operadngpiAlicsvyitcheddatacommunications. y  [ .

Articles 18 * the Act entrust the Ministry of Transport and Communications with the



>  " ' '
general supervision and promotion of telecommunications. The day to day enforcement of 
the Telecommunications Act is, however, entrusted to the Telecommunications Administration 

4 Centre, which is an agency under the Ministry of Transport and Communications. In
principié the costa of ihe centre are cowered ty  licenc/and inspection fees.

Telecom Finland is 100 % state-owned but operates at amis length from the Ministry of 
Transport and Communications, although the members of its board as well as the top 
executives are appointed by the Government

- -  43 -  ■
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A N N E X  I I

LIST OF NATIONAL REGULATORY AUTHORITIES IN THE FIELD OF
TELECOMMUNICATIONS

The survey of the national regulatory framework of the Member States in annex I has 
been drafted on the basis of the information officially notified to the Commission.

For more detailed information, interestèd persons should contact directly the National 
Regulatory Authorities of the Member States. The full address of these authorities were 
published in the Official Journal C 277/9 of 15 October 1993.

Belgium

Denmark

Germany

Spain

Institut belge des services postaux et 
des télécommunications (IBPT) 
Avenue de l'Astronomie, 14 
1000 Brussels

Telestyrelsen
Holsteingade 63
DK - 2100 Kebenhaven 0

Bundesministerium fîir Post 
und Telekommunikation 
Postfach 80 01 
D-53005 Bonn

Ministry of Transport 
Sygrou 49 
Athens

Dirección General de 
Telecomunicaciones 
5a. planta *
Plaza de Cibeles S/N 
E-28701 Madrid !

France

/’•/

Direction générale des Postes et 
Télécommunications/
20, avenue de Ségur .
75700- Paris

Ireland Department of Transport, Energy 
ind Communications 
Scotch Hause,
Hawkins Street 
Dublin 2



Italy Ispettorato generale delle 
telecomunicazioni 
Vial* Europa 190 
00.144 Roma

Luxembourg Ministère des Communications 
18, montée de la Pétrusse 
L - 2945 Luxembourg

The Netherlands Ministerie van Verkeer en Waterstaat 
Hoofddireçtie telecommunicatie en Post 
Postbus 20901
NL - 2500 EX 's Gravenhage

Portugal ICP
Av. José Malhoa Lote 1683 
1000 Lisboa

United Kingdom I

I
I
I

I
I

cm
151 Buckhingham Pàlace Road 
London SWIW 9SS

Sweden Telestyrelsen (Telecom Agency) 
Box 5398
S-l 0249 Stockholm

Austria Bundesministerium für öffentliche 
Wirtschaft und Verkehr 
Kelsenstraße 7 
A-1030 Wien

Finland Telefôrvaltningscenfralen 
Hallonnäsgatan 8 
BP 53
00211 Helsingfors
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/ (Acts wbosi publication'is not obligatory)

COMMISSION

COMMISSION DIRECTIVE 
Of 16 May 1*8«

on com petition in die m arkets in telecom m unications term inal equipm ent -

(88/301/EEC) "

THE COMMISSION OF THE EUROPEAN COMMUNITIES.

Having regard to the Treaty establishin| the European 
Economic Community, and in particular Article . 90 (3) 
thereof, . ' i \

Whereas: ■ ■ , ■ • i

I. in all the Member State*, telecommunications are, 
cither wholly or. partly, a State monopoly generally 
granted in the form of special or exclusive rights to

• one or mote 'bodies responsible for providing and 
operating die 'network infrastructure and related 
services. These rights, however, often go beyond the 
provision of network utilization services and extend 
K the supply of user terminal equipment for 
connection to the network. The last dectdn have 
seen considerable technical, developments in 

. networks, and the pace of development has been 
especially striking in the area of terminal equipment.

inresponsctotschntca!
, ^.,aad «coc ^ k ^ ifcvdbpmentvrevwwed their grant of
• «pedal or odiiuwc rights in die telecommunications 

Jecwr. The /proliferation of type* of terminal 
equipment ¿nd the  ¡possibility of the multiple use of 
terminals meansthat users must be allowed a free 
cbotce between the various types of equipment 
available if they are to benefit fully from thetechno* 
logfcaledvancesaudein die sector.

3. AstkSeSO of the Treaty prohibits quantitative 
ssstrictkses on imports from other Member States and 

' aU measures having equivalent effect T begrentof 
fec ia l oe oxdusivc rights to import anj! market 

' goods to one orcasiistion can, and often does, lead to 
fcsttictions oatm poasfrom  other Member, States.

4. Article 37 of the Treaty sûtes that ‘Member States 
. shall progressively adjust any State monopolies of a

commercial character so as to ensure that when the 
transitional period has ended no discrimination 
regarding the conditions under which goods are 
procured and marketed exists between nationals of 
Member States.

The provisions of this Article shall apply to any body 
through which a Member State, in law or in fact, 
either directly ot'indirectly supervises, determines or 
appreciably influences imports or exports between 
Member Sûtes. These provisions shall likewise apply 
to monopolies delegated by the Sute to : others.* 
Paragraph 2 of Article 37 prohibits Member Sûtes 
from introducing any new measure contrary to the 
principles laid down in Article 37 (J).

5. The Special or exclusive rights relating to terminal 
equipment enjoyed by national telecommunications

' -monopolies are exercised in such a way as, in 
practice, to disadvanuge equipment from other 
Member Sûtes,, noubly .by preventing users .from • 
frcely choosuig the equipment that ^ t  swts'their ; 

, oeeds in terms of price and quality.regaidlessof its 
. origin. TKif exercise of thèse rights is therefore not 
; compatible with Article 37 in all the Member Sûtes 

except Spain and Portugal, where thé national 
monopolies are to be adjusted progressively before 
the end Of the transitional period provided for by the 
Act of Accession.-  V';- ■ . ■

. 6. The provision of installation and maintenance 
: services is a key factor in the purchasing or rental of 
terminal equipment The retention of exclusive rights 
in this field would be tantamount to retention of 
exclusive marketing rights. Such rights must therefore 
also be abolished U the abolition of exclusive 
importing and marketing rights is to have any 
practical effect
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7 . Article 59 of the .Treaty provides that ‘restrictions on 
freedom to provide cervices Within the Community 
shall be progressively abolished during the transi- 
tional period in respect of nationals of Member States 
who are established in a State of the Community. 
other than thet of the person for whom the services 
arc intended.' Maintenance of terminals is a service 
within the meaning of Article 60 of the Treaty. A*

' the transitional period has ended, the .service in 
question, which cannot from a commercial point of 
view be dissociated from the marketing of- the 
terminals, must be provided freely and in particular 
when provided by qualified operators.

8. Article 90 (1) of the Treaty provides that ‘in the case 
of public undertakings and undertakings to which 
Member States grant special or exclusive rights, 
Member Stales shall neither enact nor maintain in 
force any measure contrary to the rules contained in 
this Treaty, in particular to those rules provided for in 
Article 7 and Articles 85 to 94.'

9. The market in terminal equipment is still' as a rule 
governed by a system which allows competition in 
the common market to be distorted; this situation 
continues to produce infringements of the 
competition - rules ilaid down" by the Treaty and to 
affect adversely the development of trade to such an 
extent as would be contrary to the interests of the 
Community. Stronger, competition in the terminal 
equipment, market requires the introduction of 
transparent technical specifications and type-approval 
procedures which meet the essential requirements 
mentioned in Council Directive 86/361/EEC 0) and 
allow the free movement of terminal equipment. In 
turn, '.such transparency necessarily entails the 
publication of technical specifications and type- 
approval procedures. To ensure . that the latter are 
applied transparently," objectively and. without discri­

mination, the dra«ring-up and application of such 
tules should be entrusted to bodies independent'of 
competitors in the market in question. lt is essential 
that th« spect6cstions and type*approv^ ■proced’urcs 

. '■ are ■ published jtimtdtaneootly ;aad In sut jwderly 
■rfcshtok.^SámufeétéottS 

‘ *;-"-tfefit fedwwiour'c^ttra^ i» ^  T re ^  is‘̂ 'd « ^  Such ' 
/.«iím3kms«o^í-■cí&r|y-;p»&liest¡on ;̂■<^:í̂ ^llduevcd% 

: .venty-ty ÍBC8C8 'pl'-tt legal inatrumratthatis binding 
' , ea  tíl' tísc MemSíCT Statt^TtieniOítappropriate 

tnsnm ent (a 'ibis end is á - directive. ; •

which they hive delegated special or exclusive rights. 
In particular as regards the elimination of quantitative 
restrictions and measures having equivalent effect, 
discrimination between nationals of Member States, 
ana competition. The only instrument, therefore, by 
which the Commission can efficiently cany out the 
tasks and powers assigned to it, is a Directive based 
on Article 90 (3). v

11. Telecommunications bodies or enterprises are 
undertakings within the meaning of Article 90 (1) 
because they carry on an organized business activity 
involving the production of goods or services. They 
are either public undertakings or private enterprises 
to which the Member Sûtes have granted special, or 
exclusive rights for the importation, marketing, 
connection, bringing into service, of telecommuni­
cations terminal equipment and/or maintenance of 
such equipment. The grant and maintenance of 
special and exclusive rights for .terminal equipment 
constitute measures, within the meaning of that 
Article. The conditions for applying the exception of 
Article 90 (2) ere not fulfilled. Even if the provision of 
a telecommunications network, for the use of the 
general public is a service of general economic 
interest entrusted by the State to the telecommuni­
cations bodies, the abolition of their special or 
.exclusive rights to import and market terminal' 

, equipment wouH not obstruct, in jaw or in fact, the 
performance of that service. This' is all the more true 
given that Member States are entitled to subject

■ terminal equipment to type-approval procedures to 
ensure , that ■ they conform to the essential 
requirements.

12. Article .86 of the Treaty prohibits as incompatible 
with the common market any conduct by one or . 
more undertakings that involves ; an abuse of a 
dominant position within the common market or a 
substantial part of it,

13.; The telecommunications bodies hold individually or 
jointly a monopoly on . their national telecommuni­
cations network The national networks are markets, 

i Therefore. the bodies eachindividttally or jointly^hold

■ market in question within the meaning of Article 86.

The effect of the special or. exclusive rights granted to .. 
such bodies by the Stfte to import ' and . market 
teimina3 eqdpment is to : w:'.'-;

10. Tbc Treaty ersm&ts the Commission with very dear 
tasks nod giro*it specific powers with regard to the 
mOoicerfn$ of relations between the. Member Spates 
and tíbeir public undertakings and enterprises to

O OJ No L 217. S. & 1986, p. 21.

— restrict users to renting such, equipment, when it 
.would often be cheaper for-them, at least in the 

term, to purchase this equipment This , 
effectively makes contracts |for the use of networks 
subject to; acceptance by the user of additional 
services which have no connection with the 
subject of the contracts, . .
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— limit outlet* and impede technical progress since 
the range of equipment offered by the telecom­
munications bodies is necessarily limited and will 
not be the best available to meet the requirements 
of a significant proportion of users.

Such conduct is expressly prohibited by Article 86 (d) 
and (b), and is likely significantly to affect trade 
between Member States.

At all events, such special or exclusive rights in 
regard to the terminal equipment market give rise to 
a situation which is contrary to the-objective of 
Article 3 (0 of- the Treaty, which provides for the 
institution of a system ensuring that competition in 
the common market is not distorted, and requires a 

. fortiori that competition must not be eliminated.
Member Suites have ah obligation under Article 5 of 

; the Treaty to abstain from any measure which could 
jeopardize the attainment of the objectives of the 
Tresty, including Article 3 (f).

The exclusive rights to import'and market terminal 
equipment m ust' therefore be .. regarded as 
incompatible with Article 86 in conjunction with

- Article 3, and the grant or maintenance of such rights 
by •  Member State is prohibited under Article 90 (1).

14. To enable users to have access to the terminal 
equipment of their choice, it . is necessary to know

. and make' transparent the characteristics of the 
termination points of the network to which the 
terminal equipment is to be connected.; Member 

. States mutt therefore ensure that the characteristics 
' are published and that users htvc access, to 

.termination points.

15. To be able to market their products, manufacturers of 
terminal equipment must know what technical 
specifications they must satisfy. Member States should • ■ 
therefore formalize *nd publish the specifications and 
type-approval rules,, which theymust notify to the 
Commission in draft form, in accordance with 
Council Directive 83/189/EEC C). The specifications

. tnty bc extended to products imported from other 
Member States ontyjtosofaresthqrare necessary to 

.ctm ireconfbrm itya^ thefcfsentia lrequirem cnts

Community ”, 
{mat. inanyevent, comply with 

Articles 30 and 36 ;ctf; the Treaty, under which an .• 
'  importing V Member State smm «How terminal 

cqmpmect leg^ly amufaaured and marketed in 
State to be imported on to its 

territory, end may only subject h  to such type-*
 ̂ ^  for reasons

concerning confsrmity with the iabovememioned 
essential requirements.

IfcTbe immediate faM iatioa of these specifications 
aad pcocedorea cannot becensidered in view of their

O OJ No L 109, 2#. 3. I M3, p. «.

complexity. On the other hand, effective competition 
is not possible without such publication, since 
potential competitors of the bodies or enterprises 
witn special or exclusive rights are unaware of the 
precise specifications with which' their terminal 
equipment must, comply and of the terms of the 
type-spproval procedures and hence their cost and 
duration. A* deadline, should therefore be set for the 
publication of specifications and the type-approva! 
procedures. A period of two-and-a-half years will also 
enable the telecommunications bodies with special or 
exclusive rights to adjust . to the new market 
conditions and .will enable economic operators, 
especially small and medium-sized enterprises, to 
adapt to the new competitive environment.

17. Monitoring of type-ipprova! specifications and rules 
cannot be entrusted to a competitor in the terminal 
equipment market in view of the obvious conflict of 
interest Member States should therefore ensure that 
the responsibility . for drawing, up type-approval 
specifications and ru^es is assigned to a body 
independent of the operator of the network and of 
any other competitor in the market for terminals.

18. Thé holders of speciftl or exclusive rights in . the 
terminal equipment in question have been able to 
impose on their customers long-term contracts 
preventing the introduction of free competition from 
having a practical effect within a reasonable period. 
Users must' therefore be given the right to obtain a 
revision of the duration of their contracts.

HAS ADOPTED THIS DIRECTIVE:

Article I

For. the purposes of this Directive :

" —• “terminalj  equipment' tneans; equipment directly or 
.indirectly connected tô the. ternünation of -a public , 
telecommunications* . network to send, process or '; 
receive, information. A connection is indirect if' 
equipment is placed between the terminal and the 
termination of the network. In 'either case (direct or 
indirect), the connection may be made by wi^e, optical 
fibre or eiectromagnetically. V ■

Terminal equipment also means receive-only satellite 
•' stations not reconnected, to the public network of a 

Member State,

v — ’undertaking' means a public or private body, to which
•  Member State grants special or exclusive rights for 
the importation, marketing, connection, bringing into 
service of telecommunications terminal equipment 
•nd/or maintenance of such equipment.
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Article 2

Member States which have granted special or exclusive 
rights within the meaning of Article I to undertakings 
shall ehsure that those rights ate withdrawn..

-They shall,' not later than three months following the 
notification of this Directive, inform the Commission of 
the measures taken or draft legislation introduced to that 
end. f

Article 3

Member States shall ensure that economic operators have 
the right to import, market, connect, bring into service 
and maintain terminal equipment. However, Member 
States may:
— in the absence of technical specifications, refuse to 

allow terminal equipment to> be . connected and 
brought into service where such equipment does not,, 
according to a reasoned opinion of the body referred 
to in Article 6, satisfy the essential requirements laid 
down in Article 2 (17) of Directive 86/361/EEC,

— require economic operators to possess the technical 
qualifications needed to connect, bring into service 
and maintain terminal equipment on the basis of 
objective, non-discriminatory and publicly available 
criteria.

Article 4

' Member States shsll'ensure that users have access to new 
public network termination points and that the physical 
characteristics, of these points are published not later than 
31 December-1988.

Access to public network termination points existing at 
31 December 1968 shall be given within a reasonable 
period to any user, who so requests.

v  ■ Article }

1. Member States shall, not liter than the date 
mentioned in Article 2, communicate to the Commission 

, a list of all technical speafications and type-approval 
procedures which ore iaed for terminal equipment, and 
shall provide" the publication references

Where they have not es yet’been published in a Member 
-State, the latter, shall ensure tlut they «re published not 

.;;teer:lbaaitlWv^toA»e&ned to'in Article
’ 2. M s c a h s t'S ^ m m  cm ite  that -all' etherspedfi- . -

. procedures few ■ tmsjinal ■ 
equipment ere' and'published. Member States' 
shell ' commuaicatc ■. tfe® . technical specifications and 
typs-epproval ......procedures In | draft form ' to the .
Commission in .-aceqidance -witl® Directive 83/189/EEC 
and according to the ccmtablie set out in Article 8.

' Article 6

Member Smes ^dull cnsure that, from 1 July 1989, 
re^jonriKlity fof drawing up the spedficatioh* referred to

in Article 5, monitoring their application, and granting 
type-approval is entrusted to a body ■ independent of 
public or private. undertakings offering goods and/or 
services |p the telecommunications, sector.

Article 7
Member States shall take the necessary steps to ensure 
that undertakings within the meaning of Article 1 make it 
possible for their customers to terminate, with maximum 
notice of one. year, leasing or maintenance contracts 

' which concern terminal equipment subject to exclusive or 
special rights at the time of the conclusion of the 
contracts.
For terminal equipment requiring type-approval, Member 
States shall ensure that this possibility of termination is 
afforded by the undertakings in question no later than the 
dates provided for in Article 8. For terminal equipment. 
not requiring type-approval, Member States shall 
introduce this possibility no later than the date provided . 
for in Article 2. ' _

Articlt 8
Member States shall inform'the Commission of the draft 
technical specifications and type-approval procedures 
referred to in Article 5 (2) ;
— not later than 31 December 1988 in respect of 

equipment in category . A of the list in Annex I,
—- not later than 30 September 1989 in respect of 

equipment in category B of the list in Annex I, 
not Uter than. 30 June 1990 in respect of other 
terminal equipment in category C of the list in Annex 
!■'• '

Member States shall bring these specifications and 
type-approval procedures into force after expiry of the 
procedure provided for by Directive 83/189/EEC

. Article 9 ■
Member States shall provide the Commission at the end 
of each year with a report allowing it to monitor 
compliance with the provisions of Articles 2, 3, 4, 6 and

■" ' . \
An outline of the report is attached as Annex IL , . 

Article 10
The provisions of this Directive shall be without prejudice

■ to the provisions of the instrumehts of a^ettion of Spain 
and Porttugsl, and in particular Artkles 48 and 208 of the 
Act of Aneasion. - - . ‘ ‘ '

Article 11 i 
This Directive is addressed to the Member States.

Done at Brussels, 16 May 1988. ■ „

For the Commission 
Peter SUTHERLAND 

M tm btr o f the Commission
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.• ANNEX I  ’.

*
List o f term inal equipm ent referred to  in  A rticle 8

Cattgtry
Additional telephone K t; private automatic blanch «change* (PABXs): A 

Modems: -
Tekx terminals: ' B
Data-transmission terminals: B

' Mobile telephones: B
Receive-only satellite stations not reconnected to the public network of a Member State : B

' f i s t  telephone,set: C.
bther leimjhai equipment: C

'  ANNEX H

Outline of the report provided for in.Article 9

' Implementation of Article 2 ■
1. Terminal equipejncnt 'for which legislation is being or has been modified.

By category of terminal equipment:
— date of adoption of the measure or, ■

• — date of introduction of the bill or, -
— date of entry into .force of the measure.

,•2. ^ermmaT equipment stillsubject to special or cxclu«ive. righu
—  type of tcrminal equipment and rights concerned.

. Implementation' of Article 3 ....

— terminal equipment, the connection andfor commissioning of which has been restricted, 
. — tcchnica) qualifications required, giving reference of their publication. ' ..

' imphm entation of Article 4 .
.-: - ~ ‘tefcnwce»ofpoblicatkxis in which the physical characteristics are specified,

~  netwoA urmuUtioo points. '

' rr '.*111* ” ' *  '»«iwBiifc tetmin«t»on points'now 'accessible. -

Implamenftion  of Ardcle <
I ^ '  flr'boto' appointed. ;

- - ’ . Implementation of Article 7
— measures put into force, and
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COMMISSION

COMMISSION DIRECTIVE 
s(28 June 1990 

«a w p a lrica ¡a the ouitcei Cor tdccomraunkarioBS «mice*

(90/388/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing ‘thè' European 
Economie Community, and in particular Artide 90 (3)

Whereas:

(3) The organizations entrusted with the provision and 
operation of the telecommunications network are 
undertakings within die meaning of Ankle 90 (1) of 
the Treaty because they cany on an organized 
business . activity. ' namely the provision of 
tdecosnmimkarioas services. They are cither public 
emertakiags or private enterprises to which the State 
has granted exclusive or special rights.

(II The improvement of 'telecommunications in the 
Community is an essential condition for the 
haitnoniousd^relopment of economic activities end a 
competitive market in the Community, from the point 
of view of both service providers and users. The 
Commission has therefore adopted a programme, set 
out in its Green Paper oa die. development of the 
common market for telecommunications services and 
equipment and fai to communication on the' 
^ppkmentarion ofthe Green Paper by 1992, for 
progKtsivdy ' introducing competition into the 
ndecdmmunications ,matket. The programme does 
not concern mobile telephony and paging services, 
and mass communication services such as radio for 
television. The Council, in ks resolotion of 30 June 
1918 (•), expressed broad support for the objectives 
ret thbprogrsmme, and inpsnkular the progressive 
creation of an. open.'Community market. for 
idcbpmmunl^ations services. The las decades have 
seen'cocsidcrabfe wdwalogkal advances to : the , 
t rlecqmmunk ations -■'vtê or.; ,';-.TIy ê:, allow ; an 
fiwre^^yvairied rangs cf servkwto beprovidcd. 
Doubly data transathwoasqvk», 'and alsct. ¡make it

(4)

m
related services aie generally vested in one or more 
telecommunications organizations holding exdustvc : 
e r ip tó il rights. Such rights ate characterized by the 
discretionary powers wfeidi the State exercises in 
Various degrees with regard to access to the market for

■ fj(C06ll3)UoScuiOQS 9Cf¥$60«' '

, P) OJ No C 2J7,4 ,10,19(8« p. 1.

W

Several Member States, while ensuring .the 
performance of ppblk service tfisks, have already , 
revised the system of exdusiye or spedal rights that 
used to exist in the tdecommunications sector in their 
country. In all cases, the system of e*dusive or «pedal 
limits has been maintained in respect of the provision, 
and operation, of the network. In-some Member 
Sûtes, it has been maintained for all 
telecommunications services, while in others such 
rights cover only cettain services. All Member States 

'have either them tel ves imposed, or allowed their 
tdecommunications administrations to impose 
restrictions on the free provision Of 

: tdecommunications s e r v i c e s . : f  - •

* ' < •. • •>./{« ■ .»• 
The graf jig of spedii or exdusive rights to one or 
more undertakings to operate the network deriva ;. 
from the .discretionary power of,,the State.' The 
granting by a Member State cf such righuincvitably^W'
restricts the provision of sudi jembes' by other 

‘undertakings to or troni other Member Statesi

(«)

tv#

In practice, restrictions on the provision of 
tetecomaftimicatioas services Within the meaning of 
Ankle 59 to or from.' otherMember States consist ■ 
mainly in the prohibition on connecting leased lines by 
means; of concentrators, multiplexers and other 
equipment to the switdied telephone ̂  network In 
imposing access charges for the connection that are 
out of proportion . to the. service provided, la 
prohibiting the routing of signals to or fromthird 
parties by means of leased lines or applying volume' 
sensitive tariffs without economic justification or 
refusing to givç .service providers access to the
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network. The d n  of dse mage twaioisaa «ad the 
éceeifco Aia®» fa relation *9 est coat it so Under die 
piofbios to  c? feora cdter Member Seras e t i

16

m. aovtecfl d®8ijjn©d C9 i
fegflÆtlona» . conversion of die proiocolv code, 
feraatcrt

- •  . {DÌerractipa services' providing accasa todata

— remote dattrprbcessing services.

m rà g  and forwarding cervices, e.g.
. <3®cìrosSc otófl, ■

r -  craoìsrdca tsrvico, e.g. (mandai transactions,
■.. ¿ssbÒsìc commercial data transfer, teleshopping -

-.*■ ■ . " ' ■' i
tdeao to  tm iœt, e.g. tdemetry and remote

• tssiàcîisg.

(T nsÊûm SS, SS so i ÇS of the Tree# aììow.«KceptieRS .
■. • m  gréuads to the freedom to -provide

r^tfesids^O .Tbs JEWnsiom,' penaizted. are those 
V. ’œ^«iïaed^«^,©œjBi®a!i!lsrt :wiÀ j i e ;.escréiie of

- cCSefei Ç'^SsoÆy, -md flîocî eoaneofd vtiih public
■ .'paJky, paMistisarisyc?publicfcostó.Sincetheseare 
:■ eseepd«5sv:ttsy , roust V  interpreted trainai vdy.

■I N sasfif^  cdwsstteudcuionstm ic s tfacwinscted - 
. . , ctrâ$»' i?«'e®»d«5 of òfftd&l ¡autlwwisy involving the ..

. : ’ iriĵ îjEQ lies usŝ sW powers csmperdl with the oritaary 
:• / ’U^pdviege* «(public power ©r a 'power Of.coçrdoo, 

evérdwgûbUè.' ÎÎM! supply o! ukeommmtkaüoù, 
-■ ( t i m i  eannot'in fcsdi threaten patbtic paîkyand 

. m ìM ififeftllN ic liflW l. : ” r i ; '- / . : .■.*.'> v' "-vr-i.. .. .. ' y'< ■ ’ *'• ■’•■ » » . . ’ -fc../, . . .  \'-V - •' • >•

ï-ffiom  ‘-tot >'jmks. /ica^w  'a!#©. ; iresegnises 
io  pirotóle ùffaM '& ér-: 
’ ° ''tW‘§fi»çtaS tòw i*  a*4'-;

ptfttif ff TĤ r ^ fy  thfim t*t tW tr\ wukU 1»
Iô gflegfl tfedr proportionality.

(9) la this context, the security of network operation«
. means ensuring the availability of die public network . 
in case of emergency. The technical integrity of the ~ 
public network means ensuring its norm cl operation 
and the interconnection of public networks in die 
Community on the basis of common technical 
specifications. The concept of interoperability of 

. . services means complying with such technical 
specifications Introduced to increase the provision of 
cervices and die choice‘ available to users. Data 
protection means measures taken to warrant the 
confidentiality of communications and the protection 
of personal data. ’ ■

(10) Apart from the essential requirements which can be 
teduded os conditions in the licensing or dedaration 
procedures, Member States can indude conditions 
regarding public-seryice . requirements which 
constitute objective, non*discrbninatory ««»l - 
transparent trade regulations regarding the conditions 
of permanence, availability and quality of the 
servi». ' " .

(11) When a Member - Stasie has enmmed. a 
tekcommùnìcations organization with the task of 
providing packet or circuit switched data services for 
die public in general and when this service may be 
obstructed because of Competition by private 

. praridss, the Ccramission can allow the Member 
Sme to impose addition«! condidons for the provision : 
of sudi a service, with respect also to geographical 
¿overage. In cisesiingthese measures, the 
Commission in the contend o* the achievement of the 
fundamental objectives of the Treaty referred to in 

. Artide 2 thereof, ind.uding that of strengthening the 
Ccoununisy's coonomic tmd social cohesion as 

■, referred to id Article 130a, will alto take into account 
the.situation Of those Memlpcr Sutes in which the 

v netwòik for the provision/of thè pack« or circuit

which could justifiy the deferment for these Member

A .
( 12)

pZ 6tt8i$8SÇl .tS80W@tt.8fTO ft̂ ghfSrwRs ft07 6
/ ¿ ip r tó i^  be ■ fawoksd '

<œmtscdoâ;’-Tla' ©a3y esseîsîMr requiréttm». 
' : ÊsK^tûP^, ’ famé ' A tóde. 59 'w&kli . «aRili2 ji«riiy
■ [temteakm oa ù e  m s '<& &e pubîk network arc the' 0 «JFflfia« Î#e»*iéw4ki» **£ «Im MMfintV

.''06̂  litC StnipiC iCSUC OI'i€ISCO(9mv V*P«vivV '■

■ Artidt 59 of the Treaty= requires the abolition of any
;■ other 'resirkdom’.on tlic ? freedom ̂ of netionals o f ; 

Member States who are mablithed in a Community': 
mtsaorj] t6 provide servkfes to persons in other 

1 - Member. ;^ates. The' matnietunce ’ or ihtroducxton. 
. ¿f ffljjjr; iei^dusiye or ispedal ri^ht which does not

-

r V>’v
'Of-''ónwMTojpendpos ani, f a . - <*«*.

The teariatons
hoçm d, fes^CTeî, e a s i Ée «a sfa« e % « j ves -
fwmsâ;bf-é4&s k$ â sæ e  te n ta n e « * .. Member 
Steîes wHS îwWé>iiuike«idsfeioMeffl*known to the

/. » ina^N n)ui»iiir«iniTuiK iiiiuiK iiW iuH o»sm«>«»iwiiv
'  a breach of Article 90 in eoinjunction with

V .’..ArtideW.

(13) ' Astide 8S ofthe Treaty proJubiu as incomosiible with 
the common ih«rkct snjr conduo by one or more 
ondertskins* that involves an abuse Of a dominant 
position within the common market o ra  substantial
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part of b. Telecommunications organizations ate alio 
undertakings for the putposcs of this Article because 
they cany oat oococmic ncdvitio, fa particular die 
•ovke diey provide by making trlecomimmications 
networks and services available to ttten. This 
provision of die network cdnsritutes a.aeparate 
acrvices warket as it is not Interchangeable with other 
■mice*. On cadi national market the competitive 
environment in which the network and the 
Mlecocnmanlcsrions acrvices are provided.‘ is 
homogtacous enough for the Commiisk» to be able 
to evaluate the power held by the organizations 
providing the services on these territories. The 
Mirhprfcs c f die Member States corottinftf  distinct 
geographical markets. This is essentially due to the 
.«bring difference between the rales governing _ 

: conditions of access and technical operation, relating' 
to the provision of the network'and of such services. 
Fnidiotnore, cadi Member State market forms a

- substantial pan of the common market.

(14) In cach national market the telecommunications 
organizations hold individually or collectively a 
dominant position for die creation and the 
cxpMtatfarofthe network because they arc the only 
ones with networks in each Member State covering the 
whole territory of those States and because tncir 
governments granted diem the exclusive right to 
provide this network either alone or in conjunction 
with other organizations.

(15) Where a State grants special or exclusive rights to 
provide tdccbmnr.<inications services to organizations 
whkhalready have a dominant position in creating 
and operating the network, the effect ofsuch rights is, 

'  to  stmigdien the dominant positionby extending it to 
,:services. .■ /

- (I<) ’ Moreover, the special or exdusive rights granted to 
telecommunications organizations by the State to 
provide inertain telecommunications services mean 

, such organizations:

[r. . . : - ^ ^ ^ ¿ V  Y ; &  -.i
'*'■ •• ‘'»¿^"^tlw ^m srkei'for,'

V| thftetelccommomcjtiom; sem ceSbytheir 
.. CMnpcdtort  ̂ thus limiting consumer choice. 

Which isHsbletomtrtet technological progreu 
to die dctnrtcrii of consume»; /

(b) compel network triers to use the servicrV tul>|rct 
: . to exclusive tights; and thus nuke the conduucm 

' V  network utilization contracts dependent on
* acceptance of supplementary senrices having no 

: connection with the wbjwt of such contracts.,

Eacb of these types of conduct represents a specific 
tfbuse of a dominant position which is likely to ha ve an

appreciable effect on trade between Member States, as 
all the services in question could in principle be 
«upplied by providers from other Member States. The 
structure of competition within die common market is 
substantially changed by diem. At all events, the 
special or exclusive rights for these services give rise to 
a situation which is contrary to the objective in 
Ardde 3 (0 of the Treaty, which provides for the 
institution of a system ensuring that competition in tht 
common market is nor distorted, and requires « 
fortiori that competition must not be giimm«ted. 
Member States have an obligation under Article 5 of 
die Treaty to abstain from any measure which could 
Jeopardize the attainment of the objectives of the 
Treaty, including that of Artide 3 (f).

(17) The exdusive rights to telecommunications services 
granted to public undertakings or undertakings to 
which Member States* have granted spedai or. 
exdusive rights for the provision of the network are 

. incompatible with Article 90 (1) in conjunction with 
Artide 86.

(II) Anide90(2)oftheTrcatyaIlowsderogationfromdie 
application of Artides 59 and 86 of the Treaty whetc 
such application would obstruct the performance, in 
law or in fan, of the particular task assigned to the 
telecommunications organizations. This task consists 
in the provision and exploitation of a uni versa]

. network, i.e. one' having general geographical 
coverage, and being provided to any servict provider 
or user upon request within , a seasonable period of 
time. The financial resources for the development of 

I the network still derive mainly from the operation of 
the telephone service. Consequently, the openingmp 
of voice telephony to competition could threaten 
the financial stability of the tdecommunications 
organizations. The voice telephony service, whether 

. provided from the present telephone network or 
forming part of the ISDN service, is currently also the 
most important means of notifying and calling up - 

, emergenqr services in charge of public safety.

(>*) T ^  provision of WaSedfines forms an essential part of 
the tel<cot«muiiicattonsorganlzationi’tavki. Tltere U 
at pretent. in almost all Member States, a substantial 
difference between charges for use of the data 
transminiori service on the switched network and for 
use of leased lines,- Balancing those/tariffs without 
«May could jeopardize this task. Equilibrium in such 
charges, must be achieved gradually between now and
31, December 1992; Iti the meantime it must be 
possible to require private operators not to offer to 
the public a service consisting merely of the resale of 
leased line capacity, i.e. induding only such 
processing, twitching of data; storing, or protocol 
conversion as it necessary for transmission in real 
time. The Member States may therefore establish a 
dedaration system through which private operators 
would undertake not to engage in simple resale.

H I
»' W'-
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. m  Kt&kttszzi may &: imposed 
epsm sm  .to a m ie  c o f ik s e s  «Ma this

(24) 'I f a b S t a t e s  tSscaìd be pvea Bore lime to draw 
c£ ©mera! rules on the ccraSàtàaas governing the 
l^vi-sien of pack«-or dr^<wfcche<i date services 
,for the public. '

(2r- Tksis tm rfakieé do- not cS&è .tóse devdopmset 
of srsée to' crs& ea extent as ws«s!d b$ contrary 
to  ths kaibsem ©? che Cmmwiky. ,U«ier these

- tsxmmsmoss&o tfeiss rjsriai-sac ere eonipeti&le with 
Artide 90 (2) ot &s Treaty. This tm y elio t e 'As case 
os fC3Sf& ó s  c&csura edipici! by ¿ te iber States to 
esatte ditti. &s «ahrhies of private ssrvice providers

- da est olismi® tósa public m i é « M u  emise.

(2J) Tdeoommunlcations services shoulilnot be tubjcctto 
any riKrksion, either cs rrgardi free aoccts by u*cn to 
the services, or as regards the processing of data which 
m y  be o rrid i out before messages are transmitted 
•through’the network or after messages have been 
received, cxcept where this is warranted by an 
essentia! requirement in proportion to the objective 
pursued.

(21 The Jules of .the Treaty, indttdiog those on
compedttofl, apply to tefex sernara} however, the use 

' of this mviot Is gradually' dcdsnia^ thrcc^hcut the 
Community cwisg to tite ctatfgenee of compiting 
inseta of ttfeecausiuaisation mid) w  telefax. The 

. eboUtta! ©f am ent restrictions ©a die use of the 
mrlti&id tdepfcsne Rsxwc-rh cod Im sd lines wQl 
dktw tale» zztsstzsa to be mm sm um d. In view of 
this .particular -sread, ca foiaWdad ¿ppresdi - is 
attaszsy. Goasequssdy, this Directive should eot 
apply to tdcx- emkes..-; -!

(?2. Ths CsBwaJssta will b  cssy evens recomidef ia the 
casm  of 1992 die remaining spedai ©r «wdsssive 
rights on die. provision of services taking account of 
technologi««) development and the evolution towards 
a «Sigfal inf£sisruaure. ■ ■ v. -.

(23,' h&cabtr. States'«¡wy tip fas? ptsesdsres for 
emsrfeg csBjplissw® with'the essential requirements

■ ««show prcjodke to titth a rn ro ^ tio a  of the Utter * t
, • • - Ciasaa^.isvìd^hsad^fiaEkw^hofthéCttundl

- Directives- ©o' egea . ecrvcrb provision (ONP). As
- f^;̂ d£M'-!^CÌ3s:!S, MifflViiSsiŝ crss-M.fes eb!?,

fsnd.&'icj&Sai ̂ b ^ ’̂ ^jèaiwtfaaifaa'; $ke 'Criteria '

«S»0$wal;teewt';'cl^^ve,aÉd,feediily motivated • 
cad-pzi!»fit;id.. T8« C^sejW otj -‘nsB .be’ sblt to ' 
CKSoiwUtjsaia la tbs ti#.? «fife« roiss ea free 

'• esssjssitóSco p d  Ucfdam.io pipvSdetctviees. Ea eay 
cvcàt»'fetete;-Sistes 'that him  cot notified''ne 
f̂esjujstelffla '©Ì'g&dSf pJgBs®J Bseo®zy wfeerSa and -..

ySI&ip. gjveati*ss EMyissfeaiP' hmpme ' 
eay ■ «esw5ak#;'®i .dts' '̂Eredloisi sa .prwisk ' data '. 
ersnsOTÌsi5&JÌ *irtf?£iS'fe5 dsi ptiMic ' ' .

126) The dl^tizstion of the network and the technological 
improvement of the terminal equipment connccted to 
it have brought about an increase tn the number of 
functions previously carried out within the network 
and which can cow be parried out by Users themselves 
with increasingly sophisticated terminal equipment. 
It is itKsissry to ensure that suppliers of 
teiscommunication services, aad ilotahly suppliers of 
telephone end packet:■'or- drcust-switched data 
transcnission services enable operators to uie these 
fumion«.'

(27) Pending the establishing of Community standards 
with a view to en open network provision (ONI1), the 
technical interfaces currendy in use in the Member 
States should be made publicly available so that firms 
v.ishing to enter the markets for the services in 
question Can take the necessary steps to adapt their 
SerVices to the technical characteristic? of the 
networks. If the Member States have not yet 
established fuch technical interfaces, they should do 
so as quickly as possible. All such draft aieaiures 
should be'communicated to the. Committion in 
accordance with Coundl Directive €3/ 189/EEC (*), 
as latt amended by Directive 88/182/EEC t1). f

(22) Under national legislatibh, telecommunications 
crjeanitations are generally given the function of

- !è*teo»i?»m«MdcaKk»w
as rcg9rdi liom:in3, c<SRtrol oi typc*«pprovsl and 

/•’•..«■ndatoiyl.V interface, spedfkàtions, {frequency 
, eSIocstion and monitoring of conditions of use. In 

tome cases, the legislation, lays down only general 
prijvcsplcs governing the operation of the licensed 

: services end leaves it tò the telecommunications 
organizations' to 4etcrmine the specific operating 
eeitdStions.... '

(29) This dual, regulatory and commercial function of the 
telecommunications organizations has a direct impact

(') OJ No L 109. U . 4 .1983, p. 8. 
(«) OJ Ko L 81,26.3. >988, p. 75.

:Q
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ea firau offering tdccoauhuiiicatioos service* in 
conjwtiiiofl with (he o tpniudoitt in qiMfTWMi. 
By <yi boadltag of activities, the organizations 
dctenal« or, at dre very le&w.snhwsntirily Influence 
die npply of fe n k »  offered by their ocmpetkon. 
The ddegatioa to an Birimikini which has t  

' j flfflimH fa  the ffflrfilffli n d  fyplfthiiTKHi
of thj network, of the power to regulate acceis to the 
market for telecommunication service*, constitutes a 
•rrengthrafag of that dominant position. Because 
of die conflict of interests, this is likely to 
rennet competitors' access to the markets in 
telecommunications services and to limit users* 
freedom of choice. Such arrangement* may also 
limit the outlet* for equipment for handling 
telecommunications oetsages. and, consequently, 
technological progress in that field. Thi* combination 
of activities therefore constitutes an abute of 
the dominant position of telecommunications 
organizations within the meaning of Article 86. If it is 
the result of a State measure, the measure .is also 
¡»compatible with Aaide 90 (1) in coniunction with 
Anide 66, •

(JO) To enable the Commission to cany out effect! vdy the 
monitoring task assigned to it by Article 90 (3), it must 

^  have available certain essential information. That 
information tnuit in panicular give the Commission 
a dear view of the measures of Member States, so 

1 that h can ensure that access to the network and the 
Various related, services are provided by each 
telecommunications organization to all ¡» customers 
on nothditcriminatory tariff and other terms. Such 
faifopnation should cover:

— measures taken to withdraw cxdusivc rights 
pursuant to thi* Directive,

— the conditions .on which licence* to provide 
tdccoomumicationt service* are granted. ,

TV  Cbtnmiiikm must havr iodi information to 
. .. enable it tocheck, in particular, that all the useii of the 

network and «ctvicct, induding telecommunicationt 
orjganitarion* where they are provider* of service*« are 
treated equally andfairly.’

UD Tfce holder» of special or exdudve right« to provide 
Mhcomrtimikation» service* that will in future be 
open to «otaperitiMi have been able in the pa« to 
impose fan$«erm contracts on their customers. Such 
eontractsiTCfidd in praaice limit the ability of any new 

. competkon 10 offer their (ervke* to such customer*

4 and of wdi customer* to benefit from such service*. 
User* must therefore be given the right to terminate 
their contracts within a reasonable'length of dme.

(32) Each Member State at present regulate* the tupply of 
telecommunications service* according to it* own 
concept». Even the definition of certain services differs
from one Member Stpte to another. Such differences
cause distortion* of competition likely to make 
die provision of tro**>frontier telecommunications 
services more difficult for economic operator*. This is 
why the Council, in its resolution of 30 June 1988, 
considered that • one of the objective* of a 
telecommunication* policy wat the creation of an 
open Community market for telecommunications 
.services, in particular through die rapid definition, 
in the form of Council Directive*, of technical 

•• conditions, condition* of use and prindplcs governing 
charge* for an open network provision (ONP). The 
Commission has presented, a proposal to this end to

3 'the-Council. Harmonization of the . condition* of 
aoprn is not however the most appropriate means of 

, removing the barriers to trade resulting from 
infringements of the.Treaty. The Commission has a 
duty to ensure that the provisions of the Treaty ate 

„ applied effectively and comprehensively.

(33) Article 90, (3) assigns dearly-defined duties end 
power* to the Commission to monitor relation* 
between Member States and their public undertakings 
and undertakings to which they have granted (pedal 
or exdusiye rifihts, particularly as regards the removal 
of Obstacles to freedom to provide tervice*. 
discrimination between nationals of the Member

' 'State* and competition. Aoomprehenuve approach is 
necessary in order to end the infringements that persist 
in cenain Member States and to give dear guideline* * 
to those Member States that are reviewing their 
legislation to a* to avoid further infringement*. A 
Directive within the meaning of Artide 90 (3) of the 
Treaty is therefore the mott appropriate mejnt o f . 
achieving that end.

’■ V. : Article I.

1. Forthe purposes of thi* Directive:

— “telecommunication organization*’ .. means public or 
private bodies, and the subsidiaries they control, to 
which a Member State gTant  ̂special or exdusive rights 
fortheprovisionofapublictelecommunicationsnetwork 
and, when applicable, telecommunications tervice*,

— ‘speda! or exclusive rights' mean* the rights granted by a 
Member State or a public authority to one or more public
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or private .feodies ducaci m y kgal, regulasory or 
edmmistmfc« te s a s s i«  m m feg  t b «  dee rijjss to 
pnmde e ssnrke c? esten si»  en acdvfcy,

— fuijUc tdcKr-sìBsissshss RKereik’ reeass thè puhlk 
telt-ceiRsiuftissdssai .kSTastTuenae' v/hkh p&mits thè 
eor.veyance ef clsnab bcswetn. deftoed. networit 
terintnation peictti,-bjr jarlm ' by mkrowave, by cptical 
nk4m«rbyed}e^e!ecuo8u$Mdcraeaiut

— *tetvcommte«jkari©»i> eawices' racasa .scrvfees whote 
prs *bioJi osastsii v/haSjf cr pedy  te' die trarasuMast 
and routine cf tsgRals ca  thè ptsblk tekoMBaBusifcESiGaj 
network by, means ©f tdecomisunicstion* pròceues, 
v/im. thè esespd-aa ' e f més®-hiomk&simg s e i

. tel<Wtion,

— •sjr A'orìs . ttmsmsdon ' point* tassai t!l phydcsl 
cor-t«aicfS3"£ad t&d? tsdinkal tsccm epmfuxtmm 
wh ch form'parz ©f Ae paldic tdecoouaunicatioas 
littwwk a«<3-are «aKssary fa? e a e ii  to'cqd cffidcat 
coi; numication througb dist pubUc network...

~  Vs'-ittialrequirenemt'iiseaostbeison-cconc&aicKasons
in t'e  generai i rn m i «ubidì m®y cause ss Mscàsz? SU» to 
re»« .*•«'accesi to die publk edetommuniaKioai network

- or: jblic te&ccomiuRfcgtiaas isrvkzs. The« rcawnj «re 
,. tu- «ty of jtemwlsbp&mioM, nulnteaancecf network’ 

i«ij>4ft!yt . cfls3, in' ¡«sssifed casci« iareropembility of 
ter >cst and data prctectfca. • - '

Da-;*' protettoti may fadeie projectio® of. pmsnal data,
; *Sai cn&Scrais&y c f tefsiJMsbn crsnsraittcd or si&red 
; as^eU cs dw proteedea c f privccy, >

■ ■ V ' ' ■ ■■■•■ ■ <f '• ■■ ■> '
— *w» ttdepWày* issatili tlst commerciai próvisksa for thè 

ptt* •€ of 0 «  ¿ m  trsstspon ttA  swisefetag oi speech in
. rea. tigne tesveen public (wttched network ccnmnatioo 
, ; pò»; tt, «ubSing my-nm, to osa e^uiptnts» cunnected 
; to «i5i a W W eèkytcraiim kti. in ordir to 

«or.' sssojlwf termltsauiofl potai,',

— *KeJ» ( •#mn&^mesm  é e  «asnerda! -pmfeioa -for che /.
; ■.:, |wd; '* 'dt - « tóì -, ifMSSÓÌMto -;'ÓÌ. tflCK '-«fasâ ss' ■ 
rii rifes .¿.fe-‘;?de»m£vOra!tó’i'.p«^^ i

;'««« ;: ci 'M!éj^®RÌfsa '.{CC1TT),. ■
'ipditie Mkcbèd uetnorit 

tsn m iis a  p-Gi&zh'eadblls'' tay tazt £© «ss eqiùpmtrtì 
; -. 'cor ' càcd ts 'tsd j a tm m tk  tcnr.!a^5c3 potei in ordsr '
• '.  ;ta t  «i3jre5£2ksis tó h  mmhst tmis!:uùoa patos, ' . .

.Va»'. C2*': 'draik<ìvkdìsd'¿&u terekcs’ raeans thè 
eco èsK3aSprovr»sflf£7d»p%bSi:cf43kecttnmsponof 

... "dai' tit'^’ccss 'pin!>& .'Swtciic^ nstwerk t$rnsinatt00'. 
'■'pow.ni'' <ÈBS&Ii$®:stijf oéer. to-tne cossoected
«o a ,$mahmtióa'-'poh*, h  &xkr' t®

. vnttf>teat5.wì& tsnsiEsdcji poisst»' • ' ■.■'■■

— %5b ,te m&h\: ©f. capadty* sneamv «&e «¡mtnerdal
"Pfo--Mtm'-ó r - . la M tf d ^ . . ' , |m f e & ;- - o f . . .d & M  ,

trasBmsJiIoa es a separate lervice, indudiiig only nidi 
mk(hia§, proiesting, data «orage or protocol 
convmton as is necessary for tran?mtaion fat red time to 
and from the pubUci switched network.

2. This Directive shall not apply to telex, mobile 
radtotclephony, ps^ng and tatellite services.

Article 2

Without prejudice to Artide 1 (2), Member States shall 
withdraw ell special or exclusive rights for the supply of 
telecommunications services other than voice telephony and 
shall take die measures necessary to ensure that any operator 
is entitled to supply such telecommunications services.

Member States which make the supply of such services 
subject to a licensing or declaration procedure aimed at 
compliance with the esKndaf requirements shall ensure that 

. the conditions for the grant of licences ere objective, 
non-discrimuutory and transparent, that reasons are given 
for any refusal, and that there b  a procedure for appealing 
against any such refusal.

Without prejudice to Artide 3, Member States shall inform 
the Commission no later than 31 December 1990 of the 

’ measures taken to comply with this Article and shall inform it 
of any existing Regulations or of plans to introduce new 
licensing procedures or to change existing procedures.

' . ' V,

' Article 3 ■,

A', regards packet* or circuit .switched data services. Member 
States may, until 31 December 1992, under the authorization 
procedures referred to in Artide 2, prohibit economic 
operators from offering leased line capadty for simple resile 
to the public. ■

- Member States shsll,.no fater than 30 June 1992, notify to 
the Ccnuniition at the planning stage any licensing or 
dcdaration^ procedure for the provision ofpacket* or 

:' dfcu!t*««/l!d)d 4 aig tsrvkcs forilie public which arc aimed
complience with: v • >

;»p- essentialre<juirnn^s,;W:.:.:.-'.'̂

V  trade regulations relating to condidons of permanence, 
availability end quality of .the service, or

; , • A •' ■'■.• ■
^— measures to safeguard the task of general economic 

interest which they hive entrusted to a 
telecommunications organization for the provision of 
switched data services, if the performance of tlut task is 
likely to be obstructed by the activities of private service 
jwoviden.

The whole of these conditions shall form a set of 
publk*tervice specifications and shall be objective, 
tKMijdiscriminatory and transparent.
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Member States thial! ensure, no later than 31 December 
1992, that « rà  lkeosing or dedanrioa procedaci far the 
proviso» of ted i cervices are published.

eompatibüitÿ of these pfojta i  with the Treaty.

ArtkU 4

Member Stases whkh maintain special or cxdusive rights for 
die proWssoa and operation of public telecommunications 
networks shall take die necessary measures to make the 
conditions jptterning access to the networks objective and 
notwliscritaingtoty. and publish them.

In paitfculaf, they shall ensure that operators who so request 
can obtain Icakd line* within a reasonable period, that there 
are no restrictions on their use other than those justified in 
accordance with Article 2.

Member Stases shall inform the Commission no later than 
31 December 1990 of the steps they have taken to comply 
with this Article.

Each time the charges for leased lines are increased. Member. 
States shall provide information to the Commission on the 
factors justifying such inoeatjes.

1 • - Article 5

. Without prejudice to the relevant international agreements, 
Member States shall ensure that the characteristics of the 
technical interfaces necessary for the Use of pubHcnetworks 
arc published by 31 December .1990 at dte latest. '

Member States shall communicate to the'Commission, in 
accordance with Directive 13/ 189/EEC, any drftft measure 
drawn up for this purpose.

Article 6

Member S b q  shall, as regards the f^ovision of 
triecooMninicatioes services, and existing restrictions on the 
processing of signals before their transmission viathe public .

t  Article 7

Member States shall ensure that from 1 July 1991 the grant
of operating Udences, the control of type approval and 
mandatory specifications, the allocation of frequencies and 
surveillance of usage conditions are carried out by a body 
independent of the telecommunications organizations.

They shall inform the Commission of the measures taken 
or draft measures introduced to that end no later than 
31 December 1990.

Article t

Member States shall ensure that as soon as the relevant 
special or exdusive rights have been withdrawn, 
tdccommunkations organizations make it possible for 
customers bound to them by a contract with more than one 
year to run for the supply of tdecoinmunicationt services 
which was subject jo  such a right at the time it was condudcd 
to terminate the contra« at six months' notice.

Article 9 '.

Member States shall communicate tothe Commission the 
necessary information to allow it to draw up, for a period of 
three years, at the end of each year, an overall report on the 

. application of this Directive. The Commission shall transmit 
this report to the Member States, the Council, the European 
Parliament and the Economic and Social Committee.

Article 10

In 1992, the Commission will carry out an overall assessment 
of the situation in the telecommunications sector in relation 
to the aims of this Directive.

!n 1994, the Commission shall assess the «¿fccts'of the 
' measures referred to in Artidc 3 in order to see whether any 
; amendments heed to be made to the provisions of that 

Anide, particularly in the Tight of technological evolution 
ami the development of trade widiin the Community. '

nenvorkoraftertHdrreception,unlessthesiecessstyo fthete ’ ;• - • 7 'v y - ’‘ ;
rrurkibmfofcocnpllancs wish public policy ©f eiientli I V - r / -“ • > ‘-.‘t ,'-v\ ‘

i t  i  , i  .V - - ' ■W ■ -‘r; • '  Aritele '■

Without peejodtce to harmonized Community rules adopted
bytixCouodleathepKmiionoiaeopenncnvork.Mcinber 
State» shaO cnsurç «s regards services providers indeding 
the tdenwmuaj'nimws -organizations that there M no 
discrferâatioflekiher in ti«  conditions of use or in thccVargtt 
payable..

Member States dhafl inform the Commission of the measures 
taken or draft measures introduced in order to comply with 
Ait Artide fey 31 December 1990 at the latest. '

Article i t

This Directive is' addressed tothe Member States.,

Done at Brussels  ̂28 June 1990.

fo r  the Commission 
Leon BRITT AN 

. VUe-PretUient
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COMMISSION DIRECTfVB 94/4«/EC 
of 13 October 1994

■mending Directive 81/301/EEC u d  Directive 90/388/EEC in particular with 
regard to satellite «ommunicatfona

THE COMMISSION OF THE EUROPEAN COMMUNmBS.

Having regard to the Treaty establishing the European 
Community, end in particular Article 90 (]j thereof,

Where« :

not follow objective, proportional and non-discrimi­
natory criteria or, in the case of operatori competing 
with the telecommunications oiganizations, it tubject 
to technical rcatrictions such at a ban. on connecting 
their equipment to be twitched network operated by 
the telecommunications otganization. Other Member 
State* have maintained the esclusive rights granted to 
the national public undertakings.

I. The Green Paper on a common approach in the field 
of satellite communications in the European 
Community, adopted, by the Commission in 
November 1990, set out the major changes in the 
regulatoty environment necessary to exploit the 
potential of this means of communications. This 
Satellite Green Paper called for, inttr alia, full libera­
lization of the satellite services and equipment 
sectors, including the abolition of all exclusive or 

'  ; special nights in this area, subject to licensing proce­
dure).. as weO as for the free (unrestricted access to 

, space segment  ̂capacity.

2. The Council Resolution of 19 December 1991 on the, 
«kvelopmerat of the common market fot satellite 
commuflicstiohs setàcea and equiptoentfX -gave 
general support to. the position* set out in the 
Contusion s Satellite Green Paper, and considered 
as m. jor goals : the harmonization and liberalization 
of th<- market for appropriate satellite earth stations, 
including whine applicable the abolition of exclusive < 
or sp-cial rights in this field, subject in particular to 
the conditions necessary for compliance with easen-

■ tul r -quircments.

3. The Uuropeaq. Parliament, in its Resolution on the 
devel ÿ n im  of the>common market 'for satellite ,

.■ C oi^uskaioM  . services and eqtrprçvrntO calls 
Kpon the Coptmis&bn to cuact th t M m tiiy  légtsia» V’ :r$ . 

' tion .n érderto -.create ^  environment- to enable
• extftiug constraints to fee removed and new activities ' 

d w liiprf  in jibe Geld of satellite communications. 
wfcJSe stressing the need to fonnonize end libéralité 
the markets fas satellite equipment and «»vices.'

4. Sever. ! Member States have already opened up certain 
saseOite conuaunications services to competition and

' have introduced licensing schemes. Nevertheless, the,
. granting Of licences in some Member States stHI does

O OJ No C Ï  14.1. W J. p. i.
ft OJ N® C^4t IS. IWJ. p. 30.

5. Commission Directive 88/301/GEC of 16 May 1968 
on competition in the markets in telecommunica­
tions terminal equipment (ty, as amended by the 
Agreement on the European Economic Area, 

\ provides' for the abolition of special or exclusive 
rights to import, market, connect, bring into service 

, end maintain telecommunications terminal equip- 
metw. lt does not cover- alltypes of satellite earth 
station equipment.

&. In its judgment in Case C-20Z/8E, Ftann v. Commit- 
rion(V the Court of .Justice 'of the 'European 
Communities , upheld 'Commission Directive 
88/301/EEC However, in so far as it relates to special 
rights, the Directive was declared void on the grounds 
that neither the provisions of the Directive inor the 
preamble thereto specify the type of tights which are 
actually involved and in what respect the existence of 
such rights is contrary to the various provisions of the 
Treatry, As far as Importation, marketing, connection  ̂
bringing into service and maintenance of telecommu­
nications equipment are concerned, special rights are 
in practice rights that are granted by a Member State 

. to-a limited number of undertaMngs, through any 
/ legislative, regulatory or administrative instrument 

which, withsna given geographical area, ,

— limits «  two or more the number of such under­
taking. otherwise than according to objective, 
proportional and non-discriminatory criteria, or

—' designates, otherwise than according to such 
criteria, several competing undertakings, or.

confers on any, undertaking or undertakings, 
Otherwise thaft according io such criteria, legal or 
regulatory advantages which substantially affect

OJ No L 131, 27. J. I9CI, p. 73.
IIWII tCR M ill.
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tins e5»!3% d  m y c t e  utóatsSiíag 0  engagí la 
«nfcltisa •bewmmdAMdemvitta'ia she same 

’gcflgnfiblcal.MM isadrr suîæMküjr enraient 
condition. ' ■• '.■

This «kfsnitioa h  without prejudges ta the application • 
of Artiste 92 et the CC Treaty.

7. Hie csissencc cf exclusive rights has the effect oí 
restricting the free movement of such equipment 
citier m regards th? importation end marketing of 
telecommunication* equipment (including satellite 
esjuipraoitJ,‘ fcicause certdn' prodtscts ese' tact ; 
market«!, c ; 'm ti¡¡ioéi She esnmctloü, tsringirag iatfe

■ sem sso r msinsensnce because, taking into ccccur.t 
the 'cfcancterfctia'ef the market end ia particular the 

. dnmfy''''and'technical m u re  of the products, ,e ■ 
tzjoncjssSy fcss eo iebcstfai to pravkle these eervtees 1 

, In sekdea es fáeáttrts rs/aisii ft has not raari&ted or 
.. ünpohsd, écr i» diga te  g d m  éa e s o , tíasé útero . 

fe no sbreat c? eswpstítíea (¿osa psw catsuitt. Taking 
into ecKwas the feet tíui in rasa  equipment markets 
t>W  i® typ-fcaSJy'e lat^s ron^s oí telecommunication 
«qulprasat cads its there, k  ejípicalty c tag« range of 

. telícomcsunicsífea cquipmesv end the tibcly devs- • 
fopinétt .ef’the macfcets.'krvsíiich -(hete are as yet a 

_ limited nsunfeer c f essasiteaKra,' «sy epecLiiy right
• ■ whid» áisedljr &  iad in d y  — fot example fey not • ’ 

§mmiáp$. fe? ca opea end Bon^discrimnatory sutho- 
vrissíscíi proceda«•' — Fffiiiía the number of the 
. undertskin^í mésotiseé to import, sssrkst. connect,’; , 

' .bíri^S' feis¿, rówcí: and 'Snaáta¡fí;(uch';eqiii£ment, h
- ' liable, ea & m  A s siimc ided cf effect a 'fttiégrant o í ,
.1 «Ectercé ri¿fet¿” : .-v ‘ .

' v *' / ‘ V ¿S' '<■" ■ ’ * ,• ' ’
.• ■■’* . * 1.*/V * '-*ív- , ' '• "* . . V” . ■’ i '■

Su<li «sdíáiTc -^ tpcdsl i ^ i ü  .cóoniiiaé meatiiict '.
• having'ícqwaSssí’^Hect,so ^uaj|ife5m/rm íi«ioní ■ 

; .lácowBéjá lC wh'AlflcIc.-JO olíhs ,EC TtKssy/Ncne': • 
v '.fií íH m cW c |m>mwÍ of ipeálitfic^ li^ ioM  or.cf;

1 , ' í í Íi cí  índctímBEc is ta d i m  fo ’

•' .cihw.fóíicc^SGS^eUloáa ierreslos! 'eqaifwssent Tisi»
.. { t>  B se& á^W sib o Ú  é i  csáikg,ezdmive íJghta 

■' '..in' the.impsaaúo^ tmiksúxj*, cmKectich,^tsriagin¿
•■1 ; ' - t ó ' f á r ^ ; ’¿^'f^EK iJM C3CÍ tó K hs'® #^  cistócm 

. «ja»jm qsvfis'w y eitlm e ri^iEs having cosnpsréltk ■
; ’ cérea — &as b té sey, al! 'spcctd'.î hts ódeptihose'

' ■ . éoatkámg te  fsgd e t tEgu&íoiy e d ^ s ^ e t  coníened 
tea coe ¿  « s a :  Kaácrtskls^ csid c®£ctíf3s .©ály t l j í .

. tó lity  .éí;®íte''íasáíirtaH«gs to er-gagí ía estj eí the . ' 
. .^ o v e m ^ ^ c d  ^TOÍika ijs.tiie easic £scfrophka3-'

. ’. mzA tss^ 'tóss^ffltM ly cqdwlíístccsiditioíís. ;

6. CattHSis nrfe m tlsn equipment must utiify the 
essential «s^ulraments bsnnoaised bj' Coundl Ditec» 
d f i  93/97/BSCO «rith tpedal reference to the effi- 
deat im  of faqiKndes. h  will be possible to monitor 
the epplicsdaa of these essential requirements partly 
thtough the licences granted, for the provision of the 

. services concerned. Alignment on the essential requi» 
remenu will be. echieved mainly through the adop­
tion of common technical rales and harmonization of 
the conditions attached to licences. Even where these 
conditions are not harmonized, Member States will 
nevertheless have to adapt their rules. In either case,, 
Member States must in the meaatime ensure that the 
application of such rules «Jess not create barriers to 
trade.

9. The abolition of special or exclusive rights relating to
the connection of satellite earth station equipment 
makes it necessary to recognize the right to connect 

, this equipment ttf the ¿witched networics operated by 
_the telecommunications organizations so that 
..licensed'operators' can offer their services to the 

public, ..

10. Commission Directive 90/38S/ECC o( 28 June 1990 
cn competition-in the markets for telecommunica* 
dona îîtviccâf1), £i amended by the Agreement on 
ths EEA. provides (or the abolition of special or 
exclusive rights granted by Member States in respect 
c f  the ' provision of telecommunications services. 
However, the Directive excludes satellite servicesÂ 'k ., a. ) a k l  — --  -- 9 — ̂  ̂  Æ ÏVBvfïi 1«9 SICICS ' OI '■ BSÎiîllCOÏlwî»*

II . In Joined Oses C-271/90, C-281/90 and C-289/90,
. Spain v. Commiitionl'i, the Court of Justice of the 
‘ European Communities upheld this Commission 

Directive «n  -17 November 1992.; However, in so far 
a*..it] relates to spiciat rights, the Directive was 

; declastd void by ths Couri e i Justice on the gr6unds
i thi^ ^ d ^ t r  the provisibhs o rth e  D  ̂ nor. .the.' 

' : ;preambl6 thereto specify the type of rights which are 
■.-ectoaSSy involved end irs what respect the existence of
• t&zh %h'ts is'contraiy to the various provisions of the 

v Tres^r. Contstjuently, these rights must be defined in 
'tfsis Directive. Ai k  as telecommunications service:- 

. are’''■.concerned,' special righu are in practice;rights 
that are granted b y M e m b e r  State to a limited 

>' flumber of undertakings, tlitough any Jegislative, 
regulatory or adniiniaratiye instrument which, within 

r b,̂ ĝiven geographical area,

O OJ No L 2S®/2i II. m 3 , p. I. - 
h  Oj Ko L 1̂ 2. 24. 7. 1990, p. 10.
OIIMQ ECRI-5133.



19. IO. 94 Official Journal of the European Communities No L 268/17

—• limits to two or more, otherwise then according to 
objecth«, proportional and non-disctiniinatofy 
criteria, tbe number of undertakings which are 
authorised to provide any such serrice, of

— designates, otherwise than according to such 
criteria, several competing undertakings u  those 
which are authorized to provide any such service, 
or

— confers on any undertaking or undertakings, 
otherwise than according to such criteria, legal or 
regulatory advantages which substantially affect 
the ability of any other undertaking to provide the 
same telecommunications service in the same 
geographical area under substantially equivalent 
conditions.

Hits définition is without prejudice to the application 
çf Artide 92 of the EC Treaty.

In . the field of telecommunications services, such 
special legal or regulatory advantages may consist, 
among ether things, in a right,to make compulsory 
purchases in the general interest, in derogations from 
law on town-and-country planning, or in the possibi­
lity of obtaining an authorization without having to 
go through die usual procedure*

12. Where the',number of undertakings authorized to 
provide sateUite telecommunications services is 
United by a Member State through special rights, and 
s fa r tM a u im h t rights, these constitute restrictions

- that .could, be iacotapatibSe with Article 59 of the 
Treaty,' wfeeocvtim ch liraiteticqbnct justified by 
essentkl fvqtdrements, since these rights prevent 

. ;  other Undertakings from supplying (or obtaining) the 
Mmces ÓM ttiatd to (or fromjotber Member States, 
la  the case of satellite network »«vice*, sudi essential 
requiremcots could be the effective Use of the 

. frequency spectrum rad th e . avoidance of harmful 
' .fatKfetcnce between satellite telecommunications 

systems è other space-based or terrestrial technical 
systr-na. Consequently, provided that equipment used 
to cHer the services satisfies the essential requirement 
applicable to satellite communications, separate legal 
treatment of the latter is not Justified. On the other 
band, spedai rights consisting ooty inspedal legal or 
tególstotf «¿vantages, do not, in prindple, predude 
other undertakings from entering the rim ket The 
comnatibSity of these rights with die EC Treaty must

4 therefore be assessed on a case-by-case basis, regard 
being had to their impact on the effective freedom of 
Other entities to provide the same telecommunica­
tions service and their possible justifications regarding 
the activity concerned.

I

13. The exclusive rights that currently exist in the satel­
lite communications field were generally granted to 
organizations that already enjoyed a dominant por­
tion in creating the terrestrial networks, or to one of 
their subsidiaries. Such rights hsve the effect of 
extending the dominant position enjoyed by those 
oiganizations and therefore strengthening that posi­
tion. Thé exclusive rights granted in die satellite 
communications field are consequently incompatible 
with Article 90 of the EC Treaty, read in conjunction 
with Article -86. •

's.

. 14. These exclusive rights limiting/access to the market 
also have the cffect of restricting or preventing, to the 
detriment of Users, the use of satellite communica­
tions that could be offered, thereby holding back 
technical progress in this area. Because their invest­
ment dedsions are likely to be based on exclusive 
rights, the undertakings concerned are often in a 

' position to dedde to give priority to terrestrial tech­
nologies, whereas new entrants might exploit satellite 
technology. Hie telecommunications organixstions 
have generally given preference to the development 
of optical-fibre terrestrial links, and satellite commu­
nications have been used chieflyas a technical solu­
tion of last resort in cases where the cost of the terres­
trial alternatives has been prohibitive, or for the 
purpose of data broadcasting and/or television broad- 
casting; rather than being used as a fully complemen­
tary transmission. technology in its. own right. Thus 

, the esdusive lights imply, a restriction on the deve­
lopment of satellite. communication, and this is 

. incompatible .with .Article 90 ol the Tresty.resd in
• conjunction with 'Article 86. ' k

/j -v?«' s-,.

15. However, where the provision of satellite services' is 
concerned, licensing or dedsration procedures are 
justified in order to ensure compliance with essential 
requirements, subject to the proponionslity principle. 
Licensing is not justified when a mere declaration 
procedure would suffice to attain thte relevant objec­
tive. For example, in the case of provision of a satel­
lite service which involves only, the use of a depen­
dent VSAT earth station in a Member State, the latter 
should impose no more than a declaration procedure.

j / 6 5
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16. Article 900  of the Treaty pswsdï« fer en escepdon 
is Ankle §6 in ch*« « te s  ihe eppStetîon ©f tfca 
beer frauïd e tauet Éfes pséammee, ia Im  ot 
infoct, of the psrtkukr tasks esslgned to the telccom- 
tnuniœîsoffis etgaointioBa.' Pwuant-to thes provision, 
Dirmjvc 00/288/BBC elîs>®3 esdœive rights to be 
maintained few a tramsitkrail period in respect off 
voice telephony. :

•Voice telephony* is «kfisitd in Artide 1 of Directive 
90/388/BBC m the commercisi prevision for the 
public of the dim s transport end switching of speech 
in real-time fcetwten public switched network termi* 
nation points, enabling any user to use equipment 
connected to cud: a network termination point in 
order to communicate with another termination 
point. In the case of direct transport and switching of 
speech via satellite earth station networks, such 
commercial provision for the public in general can 
take place only when the satellite earth station 
network is connected to the public twitched network.

As regards ell smfces other then voke telephony, no 
spici*! tsesanehî tœdtr An2d: ?0(2}b justified espî- 
dally ¡a tifcw d  the insignificent contrifeusioii cf euch 
'services, to the turnover of the telecommunicstions
cipnisMtem.

p. 17. The provision .of satellite. network services 'for -the 
conveyance ©t-rs<Sia .end television. programmes.-i* a 
telecommuniàtsom service far the purpose of this 
-DiRtth« ukl thus subject to to  {tapmsioiu. Notwith*- 

'■ spending the çteüsioa cf certain s^cdal and esdushrc '
' sight', in respect of *eceSve«©a!y satellisa rm h  stations - 
not roanccted .to the public ss«®®4 .©f e Member '

- . State and the sM iiioa cf ep»td  and c idusfo  rights 
. te  m p a a  ef imsffilî® sm kea provS&d fer casîsîiî m  

psfate’imadcbssca; ths content of satellite bfosdesa- :
' dagmvteei to tfoî:|eneral jm&!(s or privais jbroàdaÆ-.

. ' tw y 'thé 'tamtfffft biosdcttsdiig cétyîcsa to
,F.-.iâe'.\jeoéral ¿fM qoM ^JIpids
. :'■ defined'îa tfee MSct E i^ tTàîi fe

■ tkg" S^Ete./Vfew&w''(aSS) ¡md :'P5«!é<®steîKte ■.
■ S t^ k n  (RS) 't$H «oàtinut.ta tweubjttt t®>§iscffie 1 
. reSss ed ited  by Memhsi t e e s  ia eoeeindMKe'fiitli '

Gstamccüty tswread b  no«, iiswefore, sublet to the.. '.• 
promioaa cf thl*. Directive.; ' ■’••.' ■.-

I I .  This K n c tit t  ¿ses -nei prevent measure. fedag 
. adopted in eccetdance with Ceroroussky lew and csda-1 

dag. in terasîtad  obligation co ss ts etm m ■ that 
, nationals cf M e a to ' States' ere eSbidtd cc/jfeskas

ucttmcatja .Aiid countries. .’ • i ‘ . >■

19; Tfc2 eittrinjj by eaullite operators of space segment 
e sp ^ tjre f  national, privets off international satellite 
systems to tksnssd satellite earth .etstion netwotfc 
operators, is still, in come Member States, subject to 
regulatory restrictions other than those compatible 
«ith frequency end site coordination arrangements 
required ua4®r the international commitments of 
Member States. These additional restrictions are 
contrary to Article 59, which implies that such satel* 
lite operators should hinre full freedom to provide 
their services in the whole Community, once ¿icy are 
licensed in one Member State.

20. Tests to establish whether satellite earth stations of 
licensed operators other than national operatots 
conform to specifications governing technical and 
operational access to intergovernmental satellite 
systems, ate, in most of the Member States, carried 
out by the national Signatory of the nation upon 
whose territory the station is operating. These confor* 
mity cssessments are therefore performed by service 
proriders which ere competitors.

This is not compatible with the Treaty provisions, 
notably Articles 3 (g) end 90, read in conjunction 

\trith Article 86. Member States therefore rieed to 
ensure thst these conformity assessments can be 
camd out direct between the satellite earth station 
network operator concerned end the intergovem-' 
mental organisation itself, under supervision of the 

’ rc£uktoty authorities alone. . ». '

21. Men c! the available space segment capacity is 
Êfiered by the intemstkmal satellite otganixations. 
The charges for using such capacity an still high in 
many Member ’States because the capacity cm be 

, ecquiriid only from the slgnwcjy for the Member 
. > Sjsîs: ia eusstioiL ifeîdî ôcdusivity, ptrmitted by some 

^  -̂leads' ^toÿi'ipilÿtWjliyi, of . the
 ̂^C czum ti '^!siket''.'fâ ;&e^âemnser»t;,iof, customers 

. ■ 'p^drkis cipsdîy., In its tesoludoA of 19 December 
'■ lË'i'S, 'û s  Couadl 'csmsquenilf''railed on tfse 
. . . .» Usmhst - 'Sksiei. ’ tb improve ; »sees# to ■ the ’ space 

segment cl the.intéigovérnmèntal otganiiations. As 
v. isards th« cssablishriient 'end wse ojf separate systems, 
; s««rictive measure taken under international conven- 
" «i-sna signed by Member States could also have effects 
faieempatible with Community law, by limiting 

' . ' 'mpptyj '«t the espense of the .consumer within 
fEkaning of Article 86 (b). Within the international 
satellite organisations, reviews of the provisions of the 
fdm nt constituent instruments are under way, inter 

in topecf of impioved access and iii respect of 
the establishment end use of separate systems. In
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otder to. enable the Commission to cany out the 
monitoring task assigned to It by the EC Treaty, 
instruments should be provided to help Member 
Stele* to comply with the duty of cooperation 
enshrined in the first paragraph of Article 5, read in 
conjunction with Ankle 234 (2), of the Treaty.

22. In essessing the measure« of this Directive, the 
Commission, in the context of the achievement of 
the fundamental objectives of the Treaty referred to 
in Article 2 thereof, including that of strengthening 
the Community's economic and social cohesion as 
referred to in Article 130 (a), «rill also take into 
account the situation of those Member States in 
which the terrestrial network is not yet sufficiently 
developed and which could justify the deferment for 
these Member States, as regards satellite services and 
to the extent necessary, of the date of hill application 
of the provisions of this Directive until i January 
1996.

HAS ADOPTED THIS DIRECTIVE :

Article I

Directive M/30I/EEC is hereby emended as follows:

(a) The last aéntcnce of the first indent is replaced by 
the following:
Terminal equipment also means satellite earth 
ration equipment*.

(b) The following indents are added after the second 
indent:
1— 'special rights* means rights that are granted 

p j a Member State to a limited number of 
undertakings, through any legislative, regula­
tory or administrative - instrument, which, 
within a given geographical area.

limits to. two or more the number of euch 
undertakings, otherwise'than according t 
objective, proportional and non-discrimina* 
«oty criteria, or /  .

■ —- designates, otherwise than according to 
such criteria, severd compettag uhderta-

% i-;*»«» confers on .'any enántakinger underta-
■ >" ' j  .!-:C\'-.';klag*. otherwise • dten according to auch 

. criteria, any legtl or regulatory advantage* 
which substantially affect the ability of any 
«her undertaking to import, market,

■ connect, bring into aetvice end/m maintain 
. . eetecorcateakatíon terminal equipment in 

thé same geographies] area under substanti­
ally equivalent conditions;

nication aignals by means of satellites or other 
space-based syttems*

2.* The to t  paragraph of Artkle 2 is replaced by the 
following text
‘Member States which habe granted special or exclu­
sive rights to undertakings shall ensure that all exclu­
sive rights are withdrawn, as well as those special rights 
which
(a) limit two or more the number of undertakings 

within the meaning of Artide I. otherwise than 
according to objective, proportional and non-discri- 
mlnatory criteria, or .

(b) designate, otherwise than according to such criteria, 
several competing undertakings within the 
meaning of Article !.’

3. The first indent of Article 3 is replaced by the follo­
wing text:
*— in the case of satellite earth station equipment, 

refuse ».allow pitch equipment to be connected to 
die public telecommunications network and/or to 
be brought into service where it docs not satisfy 
the relevant common'‘technical regulations 
adopted in pursuance of Coundl Directive 
93/97/EECQ or, in the absence thereof, the essen­
tial requirements laid down in Article 4 of that 
Directive. In the absence of common technical 

: rules of harmonized regulatory conditions, national 
rules shall be proportionate to those essential 
requirements and shall be notified to the Commis­
sion in pursuance of Directive (3/189/EEC where 
that Directive so requires.
' '•  ; ■ • ' . ) ’

— in the case of other terminal equipment, refuse to 
allow such equipment to be connected to the 
public telecommunications network where it does

• not satisfy the relevant common technical regula­
tions adopted in pursuance of Coundl Directive

■ ■ 91/263/EBC(”) or, in the absence thereof, the 
essential requirements laid down in Article 4 of 
that Directive.

•«asteUfcs earth station équipaient* 
equipment which is capable dF being used for 
title treasmtasion ealy.cr for tbs transmission 
and reception ftansmk/recche^ or for the 
reception only freeefev-enl/) ef re îocommu-

O OJ No L 290, 24. II. 1993, p. I.
O  OJ No I  128, 23. 5. 1991, p. I.'

- ArtitU 2

Directive 90/388/EEC is hereby amended as follows :

1. Artide I b  amended is follows :

(a) Paragraph I is amended as follows: . .
(i) the seconds indent b  replaced by the folio*. 
:■ wing*. '

‘exclusive rights* means the rights that are 
granted by a Member State to one under­
taking through any legblative, regulatory 
or administrative instrument, reserving it 
the right to provide a telecommunication 
service or undertake an activity within a 
given geographies] area.';
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(¡0 11*fa8o*i*ijto burned es thethied indent:

— *ipcdai rights" mean* the rights that ere 
' granted by •  Member State to a limited 
twtaber of undertakings through any legis­
lative, regulatory ct administrative instru- 

which. «ithte a given geographical

to two or more the number of 
; isndertffciiigt euthoiixed to 

provide a service er undertake an acti- 
^.otherw ise than according toobjec-

* the, proportional end non-discrimina- 
tny  criteria, or

«— designates; otherwise than according to
* . sAch criteria, several competing under*
■ takings at being authorized to provide

tt service or undertake an activity, or

— confers on any undertaking or itndcrta- 
kisgs, otherwise then according to such 
ctfteria, legal er regulatory advantage* 
«btelt substantially affect the ability of 
assy other undertaking to provide the 
tame telecommunications service or to 
undertake the tame activity in the 

. t m t  geographical area unde; substan­
tially equivalent conditions.*

(iii)-The fourth indent is replaced by the follo- 
wingi r

'— •telecommunications services* .meant 
sendees «hose provision consist* «holly or 
partly in the transmission and routing of 
iigsaîea on a public telecommunications 

: eetworit by meant of telecommunications 
. proocwea, widi the exception of ladio* and 

tctc*tan-fe«Mdcastiqg to the public, and 
satdÙlesendees.*

(■«) ""he following Indents are taüefled after the 
/ ■tauidi indentt

. ' ■ "Iz's'■•{''. ‘v ■ - ■ . ' ; ■■ .'l-'.• ' . ' .' . ^
■ *a*iti®tee earth mtkut «wfooffc* oteons a ./

i of two or »we eanfc etetions
ioter&esfc by mtaM by means of a

— ^satellite o t tn A  actvteetf means the esta«’.
cmS ftfttfWtftff earthV S V ^ W iv % B w l B O f ill  ■ W  ir**■ W<3 -

' :«tatioa^<MVMMlaiihMe services consist, its ' 
a ntiriktom, in the establishment, by oatd-

—[iff * am JH,Tm «iai w  1 anftitlrffc —i ■n t enfin vwiOQSi OS nosococnnivwBcxoGsvi
to ipace. eegmest (\spltnks*V s*»d t® the ■

V estabffohreeat éS ‘ :CBffiooxnmoakàtàons . 
between specs segment cod sateflnecanh 

fdcwnüak*');

— "satellite communications services* means 
aenice «hose provision makes use, wholly. 
or partly, of satellite network services ;

— "satellite serviced* means the provision of 
satellite communications service* and/or 
the provision of satellite networks services

(v) the second sentence of the sixth indent is 
. replaced by the followiqg,test:

Thooe reasons are security of network open* 
dons, maintenance of network integrity, and, 
in justified cases, interoperability of services, 
data protection and, in the case of satellite 
network sendees, the effective use of the 
frequency spectnim and the avoidance of 
henftful interference between satellite telecom* 
munications systems and other space-based or 
terrestrial tiecnical systems.* '

(b) Paragraph 2 is replaced by the following:

*2. This Directive Shall not apply to the teles 
service or to terrestrial mobile ndiocommunica-

2. Article 2 is emended as follows:

(a) The Tint paragraph is replaced by the following:

'Without prejudice to Article 1 (2). Member States 
shall withdraw oil those measure* which grant:-.

(a) exclusive rights for the supply of telecommuni­
cations services Otherwise than voice telephony 

;end

(by special right* which limit to two or more the 
number of undertaking* authorized to supply 
such ; telecommunication services, otherwise

- than according to objective, proportional and 
nbn-discriminatory criteria, or

(c) special rights yiiich; designate, otherwise than 
. according to such criteria, several competing 

undertikings to provide such tclecommunics* 
•̂v.V>tlori-sendees.;

■niey shell uke the metuure* nece*Mty to ensure 
; that ;«ny bp^rator is entitled tb'supply any such. 

' ; tslecofflmuhications • serwice*, otherwis« thsn Voice'

(bj The following paragraphs are added:

14e^ber Sutes shall communicate the criteria on 
which authorizations are granted, together with the 
conditions , attached to such authorizations and to 
the declaration procedures for; the operation of 

% transmitting earth station*.

V: Member. States shall continue , to inform the 
Commission of aftyptansto introduce new licen* 

( - sing procedures or to change existing procedures*.
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3. Aitide < is amended as follows:
The' loBoirfflf paragraphs ate added'after die 
sccpoo p in y y i  •
•Member States ahall ensure chat any fee* imposed

- N  providers of services aa part of authorisation 
procedures, shall be based on objective, transparent 
and nofrdisciiminstoiy criteria.
Fees, the criteria upon which they are based, and 
any d u R jn  thereto, shall be published in an' 
appropriate and sufficiently detailed manner, so a* 
to provide easy access to that information.
Member States shall notify to the Commission no 
later than nine months after publication of this 
Directive, and thereafter whenever changes occur, 
the manner in which the information is made 
available. The Commission shall tegulsrty publish 
references to such notifications.*

(b) The following paragraph b  added :
*Member States shall ensure that any regulatory 
prohibition or restrictions on the offer ,«f space« 
segment eqiadty to any authorized satellite earth 
station network operator are abolished, and shall 
autorae within their territory any space-segment 
supplier to verify that 'die satellite earth station 
network for use in connection'with the space 
segment of the supplier in question b. in confor-

• mity with the published conditions for access to 
his space segment capacity.*

' A rtid t J
Membrr States which are party to the international 
conventions setting' up ..the international organization«

A ..
Intelsat, Inmarsat, Eutebat and Intersputnik for the 
purpose« of Satellite opera tons shall communicate to the 
Commission, at its request, the information,they psies on 
any-measure that could prejudice compliance with the 
competition rules of the EC Treaty or affect die aims of 
this Directive or of the Council Directives on telecommu* 
nicstions.

A rtid t 4

Member Ststes shall supply to the Commission, not later 
than nine months after thb Directive has entered into 
force, such information as will'allow the Commission to 
confirm that Articles I and 2 have been complied with;

A rtid t J
1 '

Thb Directive shsll enter into force on the twentieth day 
following that of its publication in the Official Journal of 
ib t European Communities.

A rtid t 6 1 \

Thb Directive b  addressed to the Member States.

Done at Bmsiels, 13 October 1994.

For tht Commitiion 
Kartl VAN MtEpT 

Member of the Commiition
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Nodcc by die j Commission concerning a draft Directive amending Commission Directive 
90/38i/EEC regarding the abolition of the rcstrictkgu on the use of cable television networks 

for the fwrnkw of telecommunications services

(95/C 76/06)

The Commission approved a draft Directive amending Commission Directive 90/388/EEC 
regarding the abolition of the restrictions on the use of cable television networks for the 
provision of telecommunications services. ;

The Commission intends,to adopt the Directive after having heard the possible comments of all 
parties concerned.

The Commission invites interested third parties to submit their possible observations on the 
draft Directive published hereunder.

Observations must reach the Commission not later than two months following the date of this 
publication. Observations may be sent to the Commission by fax (No (32 2) 296 98 19) or by 
mail to the following address:.

Commission of die European Communities,
Directorate-General for Competition (DG IV), ,
Directorate B,
Office 3/81,
l50Avenue de Cortenbcrg/Konenberglaan ISO,

• B-1049 Brussels.

Draft Commission Directive amending Commission Directive 90/J88/ÉEC regarding die 
abojicna of the restrictions on the use of cable television networks for the provision of

télécommunications services

THfi COMMlSSlON OF THE EUROPEAN
co m m u n ities . ;

Having regard to die Treaty establishing the European . 
Community, and in panicular Article 90 (3) thereof,

WHEREAS:

' I.U ader the Directive 90/311/EEC oa competition in, 
die telecommuaicattons iervices.tele-;

• other than voice, telephony'
‘' ■ -  ' and ...those services

the of the
; to competition [and the

: Member States ’•fere requested to take the measures 
' MCessary to easure that any operator is entitled to 

Mpplysoch services (*). During the public consul-

acknowledges dut this 
' 1991 with a trail*

f )  Cornât motuÙM 93/C 213/01
c s t ^ t o  o n  kt w w M id  kjr I Juna«y I 
ritioiM p e ñ ^  Mctabe* Suus.

O  TW «*¿* .«avie*; «eWe éomauuùaììomi and n i io and
• W N É iM .tm ta iu  to d» public Gaietti« communi- 

cttiow iMMwdédCd m the scope of d* Directive dinMmh
i Oueaive 9«/4*/£C oí 13 Oaobcr IW«.

ution organized by the Commission in 1992 on the 
situation in the telecommunications sector (*), the 
effectiveness of'the measures liberalizing t}»e tele­
communications sector and in panicular the liberal* 
ization of data communications, value added services 
and the provision of dau andvoice services to 
corporate users and closed user groups, was ques­
tioned by many service providers and users of such 
.services.:;’". Ì-. v

2. The rtegulatory restrictions preventing the use' of ’ 
: .alternative infrastructure for ? the. provision of 

liberalized servioes are the main cause 'of this 
continued botdeneck situation, and in panicular thè 
restrictions, on the use' of. cable TV networks. 
Potential service providers must now rely on trans­
mission capacity — ’leased lines’ — provided by the

- telecommunications organizations, .which often are 
also' competitors in the area of liberalized services. 
To remedy this problem, thè European Parliament 
: called, upon .the Commission to adopt as soon as 
possible the necessary measures to fake full 
advantage of the potential of die existing infra-

«  OJ No t.M I,2<; M990. p. 10.
(*) Following the communication by the Commission of 21 

¡October 1992 'on the 1992 Review of the situation in the 
telecommunications sector* (SEC(92) 1048).
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structure of cable networks for telecojnmunicarioiis 
services and to  abolidi without delay th e . existing 
restrictions is  the McriherStstes on the me of cab'e 
networks for non-seserved services (•).

3. Following this resolution the Commission has 
completed studies (’) on the use of cable TV 
networks and alternative infrastructures for the 
delivery of those telecommunications services which 
have already been opened to competition under 
Community law. The basic findings of these studies 
emphasize the potential role for, amongst other 
things, cable TV 'networks, in meeting the concerns 
raised about 'th e . slower: pace' of innovation and 
delayed roll-out of liberalized semfes in the 
European Union. Opening such networks would 

to overcome the problems of high pricing levels 
lade o f suitable.capacity, which result to a large 

extent .from current exdushre provision of infra* 
structure in most Member States. Tbs networks 
operated by authorized cable TV providers indeed i 
offer opportunities for the supply of an increasing 
number of services, apart from TV broadcast, if 
additional investment is achieved. The example of ' 
the US market shows that new services combining 
image and tdecommunicauons emerge when nigu- 
ktory barriers arc remoyed.

4. '.Some Member > States have therefore abolished 
previous restrictions on the-provision of some data 

, and/ór noa-reserved telephone ettarices. on cable TV
• ■ 'networks'. ' One ' Member . Sute permits. ■voica 

telephony. O ther'M em ber States have however 
v .maintained sìwkc «sstrietiosui.oa the provision of 

tem ca  'other than dîé distribution of TV broadcast ' ' 
'<m''t)iese’netwotU. . .

. •' s. The carrent ¿reartctioni. imposed by Member Sûtes : 
' on the use efobléT V  »ttwoifc» forthepro'roiónóf •

. '■■■ Krtiçes'oifce*1̂ ^  of TV broadcast ,,,
i. yj,_ jaira. ì 'jtot.^ublic:,.voies '̂telephony ’■ be', i ■ ■;

■■■l V .^bpl»<^^eC T^rk,;6o '|traaxî:die main «¿u tte’« f  : ' 
_ ‘: V 'jm sH Jaefd se  tdsooœ sûnkatbas orpnizàtioos. ■ -

Q  ÌRftciiwiaa cf Etcremaa Psrfismm of 20 April 199} 
C A W Î3im JÎ,O jW oC lSO .ÎI.Î.W Î.pJ9.

: ̂  TÏK c E '^  cî.XtîscriiîiattEsn of .SaseOke lalnstmaiwt oa 
. ■ ■&c C arpcm t t&â Cksî$ User Gcsu? ;Mari«s% Analysis,
•: V a p t  f  nm m iii^ i 4e ta fourniture dt ttrrica de 

.ttteeagMWtfftictmaèt EbtraËtis par Ics cfilslo-opirateun* by
SOATC.I994, * >".'v  ■ : -, . -

6. Since these restrictions art brought about by State 
measures and ¿im, in cach of the national markets,

• to favour telecommunications organizations, which 
the Member States own and to which they have 
granted special o r exdushre rights, these restrictions 
must be assessed under Article 90 (1) of the EC 
Treaty. This Article requires Member Suites not to 
adopt or maintain measures regarding such under­
takings which remove the useful effect to Treaty 
provisions, and in particular of the competition rules. 
It indudes a prohibition' on maintaining measures 
regarding télécommunications organizations which 
result in limiting the free provision of services within 
the Union or lead to abuses of dominant position to 
the detriment of the Users of a given service. i

7. The granting o f exclusive rights to the telecommuni- . 
cations organizations to provide transmission 
capacity for the provision of telecommunications 
services to the public and die resulting regulatory 
restrictions on the use of cable TV .networks for 
puiposes other than the distribution of radio and 
television broadcasting programmes, in particular, 
for new, services such as pay per view, interactive 
television and video on demand .as well as 
multimedia-services in the Community, /which 
otherwise cannot be provided, nicessarily limits the 
freedom to provide such services to or from other 
Member Sûtes. Such regulatory restrictions cannot 
be justified for public policy reasons or essential 
requirements since die latter^ and ini particular die 
essential requirement of interworking of networks in 

, the case of interconnection between cable TV 
networks and telecommunications network, can be 
guaranteed by less restrictive measures, such as 
objective, nbn*discriminatoryv and transparent 
declaration conditions. >

8. ■Thc’̂ m u i ^ ’lgra^tin^ ijedusive rights :w>j&e;;'tcle-. 
"■ ■; « ¡ o ^ m t i n i t ì t i t ì & ; ^ d ^ ; . p r ò v ^ i ò n ; ; ' o f  ' 

transmission cipatity and the resulting regulatory 
’.. . restriaions^on tìie usé.óf c ^ Ie  TV infrastructure for 

the promion of télecommunicàtions services already 
' open to compèutión are therefore» breach ofArtide 

90 in conjunction jvith Artide 59 of the Treaty. The 
fact diat,the restrictions apply wiihcui dUunoipn to 

. all companies other than the relevant telecommuni* 
cations organisations is not suffidentto remove the 
preferenti^, treatment of the latter from the Kope òf 
A rtide . 59 of. this ¡ EC Treaty. . Indeed -it is not 
necessary that #11 the companies of a Member Sute 
are favoured in relation to the foreign companies. It 
is suffident that the preferential treatment benefits 
'certain national operators. '/"i'
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9. . Article 26 of the Treaty prohibits as incompatible 
with the common market any conduct by one or 

. more undertakings holding dominant positions that 
involves an abuse of a dominant position within the 
common market o r a substantial part of it.

distances in North America. In the absence of a 
justification, e.g. in the form of higher costs, these 

. tv iffs must be considered as abusive in the sense of 
Article 86 (a).

10. In each national market the telecommunications 
organizations hold a  dominant position for ' the 
provision o f transmission capacity because they are 
the only ones with networks covering the whole 
territory o f those States. Another factor of this 
dominant position concerns the peculiar charac­
teristics o f  the aaarket and in particular its. highly 
capital intensive 'nature. Taking account of the 
amount o f investment needed to duplicate a 
network, there is a high reliance on use of existing 
networks. This enhances die structural dominance of 
the télécommunications . organizations . and 
constitutes a  potential barrier to entry. Thirdly, as a 
result o f their market share, the telecommunications 
organizations further benefit from detailed 
information on telecommunications1 flows which is 
not available to potential new entrants. It includes 
information on subscribers* usage patterns, necessary 
to  target spécifie groups of users, and on price elas­
ticities o f demand in each market segment and 
region of the counuy. Finally, the fact that the tele* 
communications organizations enjoy exclusive rights 
for the provision o f  voice telephony also contribute! 
to  their dominance.

11. The mere creation of a dominant position within a 
given market by granting an exclusive right is not, as 

' such, incompatible , with Article 86. A Member State 
is, 1 however, . not allowed to maintain a legal

■ monopoly where the relevant undertaking is 
compelled or encouraged to  abuse its dominant 
position ; «i a way th*t is liable to affect trade

• between Member States: ,

; U i T he jx o U ^ io a  'o f the úse of other infrastructure, 
' * and in particular  CATV networks for the. provision 

of tckcoQumuúestions services h&s encouraged the 
tefecommunicâtioas .organizations to charge high 
priçesiApomparison with prices in ¿(her countries, 

;wf»èreats','ì;' fautottum  ' V-fe» " : European corporate 
«e w orking and competitive service provision -as well 
as the Mnpiemeautton of applications proposed in
tbc R tpott on Europi arti the glabcl injbmutieit 
m a rin  are critically dcpesdent on the availability of 

------- r- . particular of leased circuits, at

These high prices in the Union are a direct conse­
quence of the restrictions imposed by Member States 
on the use of infrastructures other than those of the 
telecommunications organizations, and in particular 
o f those of the cable TV operators, for the provision 
of telecommunications services. Such high prices 
cannot only be explained by the underlying coiu, 
given the substantial differences in tariffs between 
Member States where similar cost structures could be 
expected.

13. Moreover, the State measures preventing the CATV 
operators from offering transmission capacity in 
competition with the : telecommunications organ­
izations for the provision of liberalized services 
restrict the overall supply of capacity in the market 
and eliminate incentives for telecommunications 
organizations to quickly increase the capacity of 
their networks, reduce average costs and lower 
tarrifs. The resulting high tariffs applied by the tele­
communications organizations for, and lack of avail­
ability. of, the basic infrastructure provided by these . 
organizations over which liberalized services might 
be offered by third parties have delayed (') wide­
spread development of high .speed corporate 
networks,- remote accessing o f databases by both 
business and residential users and the development 
of innovative services such as telebanking, distance 
learning, computer aided m ark ing  ett. The 
networks of the telecommunications organizations 
currently fail' to  meet all potential market demand 

. for transmission capacity for the provision of these 
. telecommunications services, as emphasized.by users 

; and ‘ 'suppliers ' .of such services (*)• The current 
.restrictions' on the .use .of CATVnetworlufor.the 

^pronsionof iùchservices thereforii create asituation 
! . in 'w hich, the. mere exercise by' the -,telecommuni­

cations organization of their, cxdusivitytoprovide

structure are on average 10- times higher in the 
Union d u n  equivalent capacity over equivalent :

O  As shown «a tin cosnmunicauon by the Comminion to the 
European 'Parliament' and the Council (CQM(94) 440 final), 
of 25’October 4994 ‘Green Paper on the libenlitation of

i telecommunications infrastructure and cable television, 
networks: Pan One*.

O  *Communication to (he 'Council and the European 
Parliament on the consultation on the review of the situation 

. in the telecommunications sector', COM(93) 159 final of 21 
April 1993, p. 5 point 2. These iindin« made during the

- review thus showed that (he mere obligation to provide 
leased lues on demand ■/was not sufficient to avoid 
restriaisa* on access to the markets in telecommunications 
serviees and limits on users* freedom of choice.
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transmission capacity for public telecommunications 
services delays, in the sense of Arude 86 (b) of the 
Treaty, the emergence' of, in particular, new 
applications such as pay per view, interactive 
television and video on demand as well as 
multimedia services in the Community, combining 
both audiovisual and telecommunications, which 
cannot adequately be provided on the networks of 
the telecommunications organizations.

On the other hand, given the restrictions on the 
number of services which they may offer, cable TV 
operators often postpone investments in their 
networks and in particular the introduction of 
optical-fibre which could be profitable if they could 
be depreciated on a larger number of services 
provided. Consequently, restrictions on the use of 
cable TV  networks to provide services other than 
broadcasting also have the effect of delaying the 
development of new telecommunications and 
multimedia services, and thus holding back technical 
progress in this area.

M. Lastly, as recalled by the Court of Justice of the 
European Community (‘), a system of undistortcd 
competition, as laid down in the Treaty, can be , 
guaranteed only if equality of opportunity is secured 
between the various economic operators. Reserving 
to one undertaking which markets telecommuni­
cations services thè task of supplying the indis­
pensable row material, i.e. transmission capacity, to 
all companieV offering telecommunications services 
proved, however, tantamount to conferring upon it 
the power to determine at will which service can be 
offered by its competitors, st which costs and in 
which time periods, 2nd to monitor their clients and 
the traffic generated by its competitors, placing that 
undertaking in an obvious advantage over its 
competitors. '

15. For all these reasons, the exclusive rights granted to
• the telecommunications organization to provide 
trr .p r .r .iiiio n cap ac ity .'; for tdecamsiur.icsticns. 

. -jena©» to the public aiul the rssuhihg ftnnctfeas on 
tin  use of csHs TV networks for t%e provision cf 
libcTtlked KtvicM ere therefore incompatible with 
Artidr 50 (t)  >n conjunction with Article 66 of the 
Treaty. ArticL 90 (2) of the Treaty provides for en 
crrqrtipn to Ann:!? R6 in cases where the application 
c f tiie latter would obstruct the performance, in law 
c r  tss fact, of the pa.jticul.ir tasks assigned to the tele- 
eorantunications organizations. P«rsu*nt to that 
prm'Esson, the Commission investigated the impaa of 
the iibcnlization of die use of the cable networks for

C) Jsiîjnîni of 19 Mtidi 1991, Case C-202/tS Fnnct t>.
- Cotxntititon [1991] ECR 1-1271, parigmph $0.

the provision of telecommunications and multimedia 
services.

£
According to Directive 90/388/EEC, Member States 
may until a certain date continue to reserve the 
provision of voice telephony to their national tele­
communications organization to guarantee sufficient 
revenues for the establishment of a universal 
telephone network. Voice telephony is defined in 
Article 1 of Directive 90/38 8/EEC as the 
commercial provision for the public of the direct 
transport and switching of speech in real time 
between public switched network termination points, 
enabling any user to use equipment connected to 
such a network termination point in order to 
communicate with another termination point.

It appears that a temporary prohibition of the 
provision of voice telephony on the cable TV 
network can be justified for the same reason. Besides 
the case of voice telephony no other restriction is 
justified pursuant to Article 90 (2), in particular 
taking into account the small contribution to the 
turnover of the telecommunications organizations of 
those services, currently provided on their own 
netwdrks, which could be diverted towards the cable 
TV networks.

16. Notwithstanding the abolition of the current 
restrictions on the use of cable TV networks, where 
the provision of services is concerned, the same 
licensing or declaration procedures could be foreseen 
as fôr the provision of the same services on the 
public telecommunications networks.

*
,17. Notwithstanding the abolition of the current 

restrictions on the use of the cable networks, the 
broadcasting of TV  channels to the general public 
via these networks will continue to be subject to 
specific rules adopted by Member States sin 
accordance with Community law and is not, 
therefore, subject to the provisions of this Directive.

18. In order to allow for the monitoring of possible 
abusive cross-subsidies between the broadcasting 
tasks of the cable TV operators, which arc often 

, provided under exclusive rights, and their business as 
provider of capacity for telecommunications services 
Member Sates should guarantee transparency as 
regards the use of resources from one activity to 
enter in the other market. Given the complexity of 
the financial records of network providers, it is 
extremely difficult to determine the cross subsidies 
within it between the reserved activities and the

l / l h
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services provided under conditions of competition. It 
is thus M eesnty  w  require these cable TV operators 
to  keep separate financial records, in particular 
identifying separately com  and -revenues associated 
with die provision o f the services supplied under 
their atdusrie, rights and those provided under 
competitive conditions. Thus hybrid services, made 
up o f elements falling within the reserved and 
competitive services, should distinguish between the 
costs o f each «femem.

19. Where Member; States grant the right to establish 
both cable -TV and telecommunications networks to 
the same undertaking, they put the relevant under­
takings in a situation vhere they have no .incentive 
to  attract user* to  the network wtych is the best 
suited fo r'the  provision of the relevant service, as 
long as they- have spare capacity' on the other 
network, ln th a t case, they have, on the contrary, an 
interest in  overcharging the use of the cable infra­
structure for the provision of tvon-reserved services, 
where allowed, to  increase the traffic on their tele­
communications networks. To allow the monitoring 
of such possible abusive behaviour, a clear separation 
o f  financial records between the two activities is also 
requited. *

20. In the case where no other delivery system to the 
home is authorized, by the relevant Member State,.in 
the. meantime the Commission will in any event 
reconsider the effectiveness of separation of accounts 
to  avoid abusive practices and assess whether such 
joint provision docs not result in a limitation of the 
potential su p p ly o f transmission capacity at the

■ expense of the services providers inthe relevant area,

HAS ADOPTED THIS DIRECTIVE:

2. Article 4 is amended as follows:

JTie following is inserted after the second paragraph: 

*In addition Member States shall:

—  withdraw all restrictions for the supply of trans­
mission capacity on cable TV networks and allow 
operators to use the cable networks to deliver 
their services,

— ensure that interconnection of cable TV networks 
with the public telecommunications network is 
authorized for such purpose, in particular inter- 
connection with leased lines,! and that the 
restrictions on directs ihtercônnéction of cable TV 
networks are abolished.’

A rtic le  2

When withdrawing restrictions for the use of cable-TV 
networks, Member States shall take the necessary 
measures to ensure transparency and non-discriminatory 
behaviour where a single operator provides both tele­
communications and ¿able TV networks, and in 
particular the separation of financial accounts as. 

. concerns the provision of each network.

Where cable TV networks are used for telecommuni­
cations purposes, Member Sûtes shall also ensure that 
these cable TV operators keep separate financial 
accounts regarding their activity as network capacity 
provider for telecommunications purposes.

Where a single operator provides both networks as 
referred to in paragraph I, , the Commission wiil, Jjy 1 
January 1998, carry out an overall assessment of the 
impact of 'such joint provision in relation to the aims of 
this Directive. .

■ . Artide /
Directive 90 /3 II/E E Ç  it hereby amended a t follows

1. A nide l  (l)is.atoended as follows; ......

■ x'■ ■:
r“*S*Ti»gisuiSeitted after thefastindent.

"cable T V  networks" meant i- any wire-based
- tofrastnteture authorized by ¿ Member Suite-for 

' - thé defcveryof radio and television broadcasting 
; and which is available or adaptable for telecom*. 
monicatio ta  purposes.*

"*■' ' ’ A rtic le  3

Member Sutes shall supply to the Commission, not later 
than nine months after this Directive has entered into

■ force,«such information as will allow the' Commission to 
confirm that- Artides I and . 2 have, been complied with.

Article 4

The Directive shall enter into force on 1 January 1996.

■ Article S
This Directive is addressed to the Member Sûtes.
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COMMISSION
/, COMMISSION NOTICE

... on the distinction between coacentrathre «ad cooperative joint ventura

tsnder Coasdl Regulation (EEC) No 4064/89 of 21 December 1989 on the control of concen­
tration«, between undertakings ,

(9-4/C ^85/01>

" (Text with EEA relevance) , - » '■

L INTRODUCTION

0  I. Tbe purpose of tbis noticels to provideguidance as 
. to bo« tbe Commisrion interprets Anide 3 of Regu­

lation (EEQ No 4064/8? C) j(hercinafter refprredto as 
‘tbe Merger Regulation*) in relation to joint ventures.

2. This notice replaces the notice on the same subject 
adopted by the Commission on 25 July 1990 Q . Changes, 
made in m e  current notice reflect the .experience gained 
by the Commission in applying the Merger Regulation

i (incfe its entry into force on 21 September 1990. The 
pnndpies set out in dus notice will be followed and 
further developed bythc Commission's practice in indi-

• . vidual cases.

' 3. Under, the Community competition rules Joint 
ventures áre uodepakkgs which are jointly controlled by 
two or rooce-ccher undertakings (•)• In practice joint, 
venture* cncoppasl a broad, range of operations, from 
merger-like operations to cooperation for particular 

. functions such as R&D, production or distribution.

ventures fall within thescopc of die Merger 
i.iTtbeyinecithercquirerocnuof a concen­

tration set out in Anide 3 ¿hereof.

6. < Tbe structural changes brought about by concen­
trations frequently reflea a dynamic process of restruc­
turing in the markets; concerned. They are permitted 
under the Merger Regulation unless, they result in serious 
damage to the structure o f competition by creating or 
strengthening a dominant position. '

In this respect concentrations are to be contrasted with 
arrangement between independent,, , Undertaking^ 
whereby they coordinau their competitive behaviour. 
The latter do not, in principle, involve a lasting change 
in structure of undertakings. It is therefor« appropriate 
to submit such arrangements to the prohibition laid 
down in Artide 85. (1) pf the EEC Treaty where they 
affect trade'between Member Sûtes and have as their 
object or effect the prevention, restriction or distortion 
of competition within , the common market, and. they can 
be exempted from this prohibition only where they fulfil 
the requirements of Artide 85. (3): For this, reason, coop­
erative arrangements are dealt with under Regulation
(EEC) No 17 (*). (EEC) No 1017/68 (•), (EEC) N o 
4056/86 (*) or (EEQ N o 3975/87 (') implementing 
Artide* 85 and 86 (*). '

7. - The Merger Regulation deals with the distinction 
between coitcçnuaüve* and copperative operations in 
Artide.3 (2) 0■** follow*: .

irtnilM riuv^^
. . .K ts  therefore Decesiaxy to erdi*k 

t e ^ ' t l i e ’̂ H ^ ^ I i a . ,  Merger Reflation those 
operations whichbsve as their object or effect the coor- 

‘ Mutation ofcompetkiyc behaviour of undena kings which

' ‘A n o p e m ^ n ,^ u d m g th e d ^  jointventure; !:
; wj¿ch has' às tó object o r effectthe coordinition of tbe 

competitive behaviour oí undertakings which/remain

O  Oj No C J íl ,  Jft tt.MW, p. it'comcud version OJ No L■ tù, tt.&.iwvptis.k: ■ ; '  ,T.
O  OJNoC;»}, K.MWO.p. 10. \  ;v
O  11k eoacejpt of {met ctetrol is set out m the notice ím die , 
; : notion oí i  eoMceatraúoa. " .. r; ■■

O  OJ No IS, Zt: 119*12. p. 204/61/ ,
T ) OJ No t  V $ h :7 . IM iV ?*: V *
O  O JN ot J78.31.12. 1986,p. 4. ^  •
O  OJNo LJ7<, 31.12. 'v ' V
O  S*e Commission Notice concerning die assessment of coop­

erati*« joint ventures pursuantto Ankle 15 of the EEC
• TreatylOJ N oC 4j, 14,2.1993, p. 2/

O  ^ iA n  Ankle 3 (2) ■dm subparagraph, Is not confined to 
' joint venture*, its opolicaiion to operations other than joint 

is notde*k with in. the context of the present
A-

V
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independent shall cot constitute a concentration twdan 
the craning of paragraph, 1 (b).

Ths ercaskm e f a  joint venture perforatis^ e a  a im in g  
basis c |l . the ftnffliom ' of an eutoncesoui - «ooaojaie 
«amjr, which 'docs'tax give rise to eoordinadoa of «he 

' competitive behaviour of the panics amongst themselves 
e f  bscwesn .them aad the joint venture, shall Ooostiaite a 
concentration widaa the- Earning of paragraph 1 (b ) .'.

carried out tey other undertakings operating on the same 
mirkct. In order to do so the joint, venture must have 
.sufficient financial and other resources including finance, 
staff, an 4  assets (tangible and intangible) in order to 
' cperssc & business aetmqr on a fasting basis. L> respect of 
iatellecmal property rights’ it is sufficient that these rights 
are licensed to the joint venture for its duration ("). Joint 
ventures which satisfy this requirement are commonly 
described ns *fu!i>function* joint ventures.

-E. Although Article 3 (2), second subparagraph, ref£n- 
to coordination between parent companies and the joint 
venture, this has to be interpreted in the light of recital 
23 and Anicle 3 (2), Gist subparagraph, the purpose of 
which is to exdude from the scope of. the Merger Regu­
lation operations which lead to the coordination of 
behaviour between 'undertakings which remain inde­
pendent*. For the purpoks of the distinction between 
cooperative and -osncmtrame joint ventures therefore, 
the coordination between the parent companies .and. the 
joint venture-referred to  ia the second ¡subparagraph is 
'relevant en lyria  so far as it is' an' iastruraent for 

'•'producing b r.tw & R W g ’dK coordination-between the " 
parent companies.- ' - *' .-.

H . JOINT VENTURES" UNDER' AftTICLE 3 OF THE 
. MERGER REGULATION

9. in.order'tb-be a  ^ncentration within them'eamng 
of A n i c l e e p e m i o n ’ roust 
fulfil theiqltow ng Mquig«inttn?: .- ' .• v  /  -*v .;'v

- ' - ‘ • 1.  Jo lat-coratraî- ; . V  "  <■

■ j ;  . ' / y  , * ■ '  I ■ ■ ‘ i . , 1 i

■ 10..' .A.”joint «gnutye-'fiuy.fall'within,»he .scops -of'.»he. 
'.■' Meigcr .Regulation wfjes-c »here, is an acquisition of joint

- eow ol;by  ivp'or-iooitie’undertakings, that b , hs parent 
campant«. (A«id* Î  j(l) (b))./The. concept ef control a 

«, '■ifi ou t'in  Anicle. -3 ̂ T U s  'provides that. control is 
. > feasid ' on '■ the ',pb«É&nky. :©î. excrcss»n& 'décisif - influence ‘ 
-. vôo an Bndensyag, b'detcnftnttd'.-by .feoth kgs! 
t and'facmal cs®îid&ïisloas.'' - •' ■ '>  J

y. ■' ••. « ; • .  y-;- >‘. f t /.: ». ..,/ /; '.'v. ; •- /
; Y 11. V '> 3 ^ 'jp n j^ !^ ^ i te e n n i ia n 0  j w i . ^ ^ W . s e t

s,.faking bam , aîî.the 
.̂ fr iHBiionf'’& çeo^raif^eiuiiqr^:V/'"T 

*., IS. ' v£ttenda^^dâ.«atèiit;ibal d»-|$iia».«simfK.«mn
. ojpsjsss Cfl Si -oiitei,'Î3ÊJÎC3TOÎJîg'îfeü luB àt« ' ÎBOfSltÿ :
-r ;i:"v

;-r. ’

14. A joint venture is not full-function Venture if it 
only takes over one specific function within the parent 
companies’ business activities without access to the 
market. This is the case, for example, for joint ventures 
limited to R&D or production. Such joint ventures are 
auxiliary to their parent companies’ business -activities. 

; This is also the case where a joint venture is essentially 
limited to the distribution or sales of its parent 
companies’ products and, therefor?, acts principally as a

■ sales agency. However, the fact th a t, a joint venture 
makes use of the distribution network or oudet of one or 

, more .of its paren t.‘companies^ normally will not 
disqualify it as ‘full-funcdoh’ its long as the parent 
companies are acting only as agents of the joint 
venture O1)- ' . ■ '

15. The strong presence of the parent companies in 
upstream or downstream markets is a factor to be taken 
into consideration in assessing the. full-function character 
of a joint venture where this presence leads to Substantial 
sales or purchases between the parent companies and the 
joint venture. The fact that the joint venture relies almost 
^entirely on sales to its parent companies or purchases 

. from them oply for an initial, start-up period does not 
normally affect the fu|l-function character of the joint 
venture. Such a start-up period may be necessan* in 
order to establish; the joint ‘venture ’on a market. It .»nil 
normally not exceed a time peribd of three yean, 
depending oh the- specific conditions of the market in 
quehion(").

• WHere . sales from the joint jrcniure to the parent
• coropani^ are intended/W be made on a lasting basis the 
, essential question is whether, regardless of these sales the
jc i s r  venture it geared to  play an active role on the

i J i,|hfsci..,,
’ 82ÎS3 eeejsared'«^¡sh the ,toial, producaon 'of the joint 
/«¿Btoaé ? 'f ta p h i^ th e ir  fàctor is that
■■ -.sala . to ; dté-■ parent œmpanies vire ¿nade. on" the' basis of 
'.'namd'corainetcial'conditions

D  PartRrepht IB u t S9

n  Cne ÏV/M.216, Enflssn/Aicom oi l July 19)2 (pan^riph

n  Cate ÎV/KÎ.Î02, TNT/Cnnad* Post etc. of 2 . Dce*robier 
, l99l;Otse iy/.M;H9, Lticxs/E&tenof 9 December |99l./ 

.(*1 Cass IV/MJV4, Mtnnwraann/RWE/Deusichi Bank of 22 
December 1983 (paragraph Ï).

' n  C us îV /M i«i, RMnï.Poulcoe CKimie/SITA of 26 
Nownbsr' 199Î (paraerapb 15), to be eonuastcd with jCsse 
.IV/M,liU, nachBlat/VnCU of 13 April 1992.
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la  rdatkm  ko purchases made by the joint venture from 
m  parent compiniea,the full-function character of the 
joint venture is questionable in particular where little 
value is added to the products or cervices concerned at 
(be b d  e f  dte joust venture itself. Id such «  situation, 
tlse joint « e a tu t mtjr be closer to a joint sales agency. 
However, in commit to this situation w&ere a joint 
venture is ccovein  a trade market and performs the 
normal functions of a  trading company in such a market, 
it normally «31 not be an auxiliary sales agency but a 
full-function joint venture. A trade market is charac­
terized by the existence of companies which specialize in 
the selling and distribution of products without being 
vertically integrated in-addition to those which may be 
integrated, and where different sources of supply axe 
available for the products in question. In addition, many 
trade markets may require operators to invest in specific 
facilities such as outlets, stockholding, warehouses, 
depots, transport fleets and sales personnel. In order to 

^constitute a full-function joint venture in a trading 
market, it must have the necessity facilities and be likely 
to  obtain a substantial proportion of h i supplies not .only 
from its parent companies but also frasp other competing 
.sources C*)--

16.. Furthermore, the joint venture must be intended
to  operate- on a lasting basis. The fact that the parent 3.1. Product market 
companies commit to  the joint venture the resources
described above normally demonstrates that this is the . > . .

. case. In addition, agreements setting up a joint venture 18. The following typical situations illustrate where
often provide for certain contingencies, for .example, the coordination of the'competitive behaviour of the parent
failure of the joint venture or fundamental disagreement companies resulting in an appreciable restriction of
as between the " parent companies (**). This may be competition may or may not occur*. - 
achieved by the iitcofporation of provisions for the 
eventual dissolution o f the joint venture itself or the
possibility for ' one or more parent companies to .-. — there is no possibility of coordination o f  the
.withdraw from ,the joint venture. This kind of provision . competitive behaviour o f independent undertakings
does not prevent the joint venturexfrom being considered where thé patent companies .transfer their 'entire
ss operating on a lasung-basis. The same is normally true business activities to  the- joint venture or their tout
where the agreement specifies a period.for the duration activities in a given industrial sector,
o f the joint venture where this period is sufficiently long 1 
in order to bring about a lasting change in the nnicture
e i  the./.undeiukiag concerned O'), or-- where the . — coordination can normally be exduded where the
agreement provides, for the pouible continuation of the .. -parent-companies are not active in the market of the
joint venture bcyocd this period. By. contrast, the. joint joint ventureoir transfer to the joint venture all their -
venture w® not be considered to operate on a luting activities in this market or , where oiily ohe parent
.bans where k  is- established for a short finhe duration. ..r T.frcorapany remaiM active in the  jointventiire’s market.
iTTkb'-wojjidi b̂e -itne 'case ,,for 'exarafAciw^ \The same is ^ e  Where th t parent compahîes retàin '
venture «  /esutiKifeed in order to <sxauva a'Specific v only minor' activities tn (,the mirket ^
project'Sucb as*  power pUnt, but it «¡H not be involved v ",-- ■ ̂ venture/“̂ ' ' ^ ^ ^ : ^ ^
!n . t k  ôpm rï(m  of the p!ant o ^  ks coftstm£tion has -,. ' Æ ' 1"

- — by contrast tq the above,-there i* normally a high
probability <of coordination where two .or more

-y . _> parent companies retain to a' significant extent
(**| Case (V/MJ79,Spar/Pansk Supermarked of > February activities in the same produa market as .the joint

1*92 (food rm âl; Case' IV/MJ2*. Tcvata M®uw Coip /  /
Wéher Fit* HeUiag/Toÿeta France ol I July 1*9) (car '  /

-;dmrib«iS6<»).̂ ;i.-, - ' . . ■ • ' - ■: :■ '
H  Case ÏVm^OS. RWE/Maoecsmaiui of 21 Fcboiary >994 JV/M.179, Spar/Dansk Supermirked of )  W.ru*ry

» “ W V -  . :l**2 ( p a r a g r a p h ' v - ■■
(* î C îî<W /M JÎ7, Erkàîi Air»ajr*/TAT c l 27 O zicbtr 1992 . Case IV/M.26),' Ahold/Jeronimo Martins of 29 September

(paragraphic)--, ■ - 1992 (paragraph 8).

3. Cooperative aspects *

17. /Hie creation o f a full-function joint venture 
nonnuly constitutes a concentration within the w mm« ; 
of Aitide 3 o f the Merger Regulation unless its object or 
■effect is coordination of the Competitive behaviour of 
independent undertakings which is likely to result in a 
re&nction of competition within the meaning of Artide 
85 (1). In order to assess whether a joint venturi is coop­
erative in nature it is necessary to determine whether 
there is coordination between the parent companies in 
relation to prices, markets, output or innovation. The 
coordination between the parent companies and the joint 
venture referred to in. the second subparagraph of Artide 
3 (2) is relevant only in so far as it is an instrument for 
producing or reinfordng the coordination between the 
parent companies. Where there is a restriction of 
competition of this kind the Commission will have to 
examine the applicability of Artide 85 to the whole 
operation by means of Regulation No 17. Where the 
facton leading to  this restriction of competition can be 
separated from the creation of the joint venture itself, 
the former will be assessed under Regulation No 17, the 
latter under the rules on merger control (").
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. ’ venture itself fa so fax ts  ú¡¿zs'tasBU&es a t ' in die 
';  ' same geographic's p a te  O »

—» tbere b  tk o  a  px&dhOw aw dm sd ait vhav-the 
paran am ¡m $s8 ‘e?-tksjeim  vakase'tpsshltee'in 
spcáísc. ■ tsgcz’s&m te í 'ca evesall p ro á sa  mzikcz, 
unless tltsse tsgzxssss are ©f miaór irapomnce in ". 
view of ths taab  cmvStics o f tbs pares? cesapaaies or 
tbe joáji veamst respectively as &$re are objective' 
reasons for -tLe panos companies.-to retain their. , 
activities ccuidc the joint veatsre, c |j. technology 
reUttd to  ether .aaimtes of the parcoi companies. In 
the latter case each of the parent companies retains a 
genuine interest in their specific; segments. The 
existence of the joint venture. therefore ¿oes not, 
nona ally of fesclf justify the assumption that they 
would ccordhsts their behaviour with regard to 
these activities, " '

— where ¿ network ó f cooperative links already exists 
' ■ .betweea -&s parar: companies 'in'die. joint venture's

market the main object or effect of the Joint'vesture 
may be to  add a.fenher link and thereby strengthen 
already _ estr¿í¡3 coordination • c f competitive

• behaviour

— where the parent fiosapanies arc aahrc in a market. .. 
/which, fe.doiresufcass from the joint venture's market
• coordination of their competitive. behaviour' .may
• occur where the. joint venture is their -main supplier
: and relatively littk .further value is added'at the-level'. 

..'.'■of the- pare» companies; equally, where the parent
- ecotpaoses^rc zsú ts in a market. which is upstream..
' freía tH>s joint vcatpra's market coordination of. d»eir ,

:. competitive. bduvfeiir 'may. occur where their main - 
-.''custoócriS-the jt-B: venture either'in general or in a
particular geegfsplsts m A et*  ,

-• " ’•: •" í'
- r  .where, two hr ciore , parcst companies have a ■

' significant activity is s  .neighbouring parkst and .this 
. . neiglsbaaring oarfest, b  c f  .fiignifidant.'sccaomic 

: 'imponíase 'compared- with that of the joint venture,' 
dis csslkbarstiss tftdtin the joint venture, may* lead to ■ 
t&e • 'Cobriwiiia^.- c f ,’che .'.paren tcom panies ' 

.'-ccapcc&ive fc¿5¿vÉeur ©a ' :.tfcis ¿Bcighbouring
■ '/ -éh:,c3siícm■a Eeighicóriag «sarfcet i)
~i a ceparauítsat úzéúy  related caa&es to  tbs market of

;Js^.';»oa^\-fceth.'iiesaAeiS'-'.lia<il«g'v,eo!anson '

% <■
O  :C ^ W/i9j&l8,0'E¿íiípa3« 199) ( p w m li i '
.. i" C«&¿V{tUl*KoÍFt —• T m d tn /E b t^ t  cf IS Jti«y • •

(srcuÚ

‘./•jjipium,.,.esa^»áí^';¿:̂ 2 a .É'¿® |̂3íiger''«C5!«í$ la ; tí*  'je«®
; :;;ítsss^a ^íi4^.e5C^nfekn ecsM pc»’.¿a! &usptwon
■ X/toúk'-taáikB?P®s®w,-..’iKŝ ea»;;{¿fÉs®%.-be' ekdué-sé ■ :■

.tb¿i.yaiamVmUd'' <h» '.
'' '/csafStet 'Ov>"S,'é3 pastíoshr, e&je.tíisy fesví tfsns-.

-. '.fsrsti ú zb  ecsp’Ktiü’e ̂ eowkiss t» tL: ¡osa? 'wcmwc,. er ' 
«ií¡cpe %hstf esoosh tígísífkaaj «nv«i£Kí»s tu úns ¿@¿m •

Case' IV/íXí?^ t'-.sslzz ef :S3 .Jttcsííy K92 ' (pars^npl) ’''■ ':■■'■] ‘ ■. y-
í*^ 'Cese' ÍV/MJ?i»' K^pij/Tíisfcíafi/SACEM cl S8 Jioiury 

. I99Síf*»8]5»#!j I ® } ; ' ^

durseterót^s including technology, customers or

' ' 3.2. GàcgmpMè wnm&si ' '

19. The parent companies and the joint venture may 
be active in the same product market but in different, 
geographic markets. In this context two situadons may 
be particularly relevant: the parent companies and the. 
joint venture are each in different geographic markets, or 
the pirent companies are in the same geographic market 
which is nevertheless different from that of the joint 
venture. In these situadons coordinauon may or may not 
occur as follows:

— where die parent companies and the joint'venture are 
all in different geographic markets, the Commission 
will examine closely the likelihood of coordination 
between the parent companies. In doing so the 
Commission will consider interacdon between

/markets, and foreseeable developments .in the 
emergence of wider geographic markets particularly 
in the'light of the market integration process in the 
Community (”). The same applies where one parent 
company and the joint venture are in the same 
geographic market while the other parent companies

■ are all in different geographic markets, •

— where the parent companies are in the same 
geographic market, which is different from that of 
the joint, venture, there is scope for coordinauon of 
the competitive behaviour of the parent companies 
where the joint venture’s activities have a substantial 
economic importance • when compared . with the 
parent Companies’ activities on their home market 
and. where there is interaction between the parent

. companies' and joint venture's markets or such inter­
action is likely1 to evplve in ‘die near. future. By 
contrast, «rhere the joint venture's acdviues account 
for only a small proportion pf the overall activities of 

, the parent companies in the produas. concerned, the. 
conclusion that collaboration in thè joint venture 
would/lead to coordination on the parent companies' 
market would be justified only in exceptional cases, v

— in any event, v.*herc the coordination of/competitive
:'i:̂ t ó ^ M r . ;o^;the parent compames t ^ ^  place on ;•

the ' Ctommutót^/EEA.;//tlit. Jjomt/^^turei; I» ■
¿» m id e^  :»'::fce/'concentrativc'''‘desp£i^/,dM.;;^rdi*'

_ ;aati®a.:.,'V'.' ■ ¡I ' ’:; 'iv...

, " 20  '- In'relation/to the abovemenuoned paragraphs, the' 
' faa  thst a jo'.hi vcnuir^ leads tei coordination <?f the 
. «©mpcti.tive bihaviour of the parent companies does no:
' prevent the:assumption of a concentration where these'

O  See Casa W/ÌAJIÒJ, Eureko of 27 April 1992 jpirunph 
16 (b)) whidt can be contrasted With Case IV/MJ19, 
BHr/CCF/Charierhouse of 30 Augiiit 199)'(paragraph 6).
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w opu n iw  «t a m  u e  only of minor economic 
importance relame to the operation as * whole {de 
mbUmtHf. '
However 4  highaccumult tion of minor dements of. 
coocdua^M asqrleail to a situation where the operation' 
as a  w hoiebattobe considered as cooperative.

I1L FINAL

21. Tlie Commission's interpretation of Artidc 3 with 
itig ca  to joint ventures Is without prejudice to the inter* 
preution which may be given by the Coun of Justice or 
the Court of fine  Instance of the European 
Communities; ,

COMMISSION NOTICE '

on the notion of a concentration

trader Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control of concen­
trations between undertakings

(94/C 385/02)

, ' '(Text Wb EEA rdevaacc)

I. INTRODUCnON

' 1. ' The purpose of this notice is to provide guidance as 
to how the Commission interprets the notion , of a 
concentration. Jiider Article 3 of Regulatibn (EEC) No 
4064/89 (') (hereinafter referred to as the ‘Merger'Regu­
lation'). It forms pan of the initiatives which the 
Commission envisaged in its repon (') to the Council of. 
Ministers of 28 July 1.993 in order to improve thè trans­
parency and legal security'of all decisions taken in 
application of the Regulation. This formal guidance on 
the interpretation of Article 3 should enable firms to 
publish mòre quickly whether and to what extent their 
operationsmsy be covered by Community merger 
contrai in advance of any contact with the Commission’s 
terricci. / .

This notice deals with paragraphs (I), (3), (4) and (5) of 
Amdc 3. The interpretation of Anide 3 in relation to 

jo in t ventures, deakwith in panicular under Anide 3
(2), is set out in thé Commission's notice on the 
distinction between concemrative and cooperative joint

-.'-H,-':'- - > ;• ■ • 
- V J ’T h^ìw danée Çfet.out'.w 'this noticereflecu the 
ffiycricB>cr ;óf tfa 'C ommi«ion in  appiyjog the Merger 
Regulation rince it entered into force on 2rPecem ber ; 
Ì990. The prifteipfot coniiirted here will be applied and 
further developed by the Commission in individual cases.

O O I  No LJ9S, M. U. 1919, p. I, corrected version OJ No 
1>2S7« 21.9.1990, p. 13. -

o  Dec. GOM03) US foul. as amended by COM(9J) its  
. final/2.

; f j  CommUtoa, nousc 'fcgirdiaf the dntwetion between 
cspccssrMPtcUd CMpcntive taint «centres under Council 
&£gul&uM. (ECC) |to  4064/89 of 21 Dccmktr 1989 on the 
comrolefeonceicVsuo«» between undertaking*. ,

3. According to redtal 23 of the Merger Regulation 
the concept of a concentration is defined as covering 
only operations which bring about a lasting change in 
the structure of the undertakings concerned. Artide 3 (1) 
provides that such a structural change is brought about 
either by a merger between two previously independent 
undertakings or by the acquisition of. control over the 
whole or part of another undertaking.,

4. The determination of the existence of a concen­
tration under the Merger Regulation is based upon 
qualitative rather than quantitative criteria, focusing on 
the notion of control. These criteria include' 
considerations of both law and fact. It follows, therefore, 
that a concentration may occur oh a legal or a de facto 
basis.' ■

5. Artide 3 (I) of the; Regulationdefines w o 
categories of concentration: • ■ .', • _

— those arising from a merger between previously inde- > 
pendent undertakings(point (a));

. those Arising from a acquisition of control (point (b)).
•¿•■.■¿'-»Si

These are treated respectively in sections II and HI 
below. /  .

n . MERGERS BETWEEN PREVIOUSLY INDEPENDENT 
: UNDERTAKINGS

; 6. ■; A merger within the meaning of point (a) of Article 
3 (1) of the Merger Regulation < occurs when two or 
more independent undertakings amalgamate into a new 
undenaking and cease to exist as different legal entities. 
A merger may also, occur when a . undenaking is 
absorbed byarsother.thelauer retaining its legal identity 
while thf former ceases to exist as a legal entity.
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7. A merger within the meaning of point (a) of Article
3 (1) may dajcccarw here, in the absence.of a legal 

'«e*gerf '.«be1 eocsMiios o f the ecm tics' of prcrieuriy 
independent .¡uodcreefekss results in tEs cxadeo c f  a 
& s!e  eco tao a icm k O *  This may arise ta  pam cdar 
« t e c ,  taro o r  'tsore Badcmkiiigs, while sctsining'tbeSr; 
i a £ n d d  legal psssooslkics, establish "contraassalJy a 
Gcwunoa'eamomc ©aaajjcsaentO* If leads to & dir Jhnfffl of (kc iiadcnaUogt conccmcd ia$6 &
geoume cosssmon .«ttnom ic unit, the , opération is 
considered to be a mcsger.A prerequisite for the deter­
mination of a„common economic unit is thé existence of 
a permanent, single economic management. Other 
relevant factors may include internal profit and loss 
compensation as between the various iindemkings 
within the group, and their joint liability externally. The 
de facto amalgamation may be reinforced by cross-sliare- : 
holdings between the undertakings forming thé 
economic unit.

KL ACQUISITION OF CONTROL

S. Point -(b) c f A nide 3 (1) prorides that a concen­
tration occurs in the case of an acquisition of dontrol. 
Such controÎEnsjfîji Ecquiredbyc.iïunâîm îiingaciing 

;dbâç ©rby. ta;0\©r «áoíe underttkinp açung jôindy. ;

Ccnsxcl.cíaf císa.bs fccquired by a person 'in drcum- 
m sses 'whew ' tte - 'pe ison  -already controls (whether

■ solely. ©r. joiitîSy)' sd J f e i  cnë other undertaking or, alter* 
iistwtly, by s  caæliîastipji o f persons (which control 
*fráthcr '.«ndenakii5g).-®ísd/ór -.unde^akingr..-The; term' 
‘pertm*' in-thU ¡eb^tçgt^cjsiends;'ta».public bodies O .and • 
.private eBtfcks, as'íeréll-as individuals.

As defined, o csssttatraticn.wiihin the meaning of the 
M eifer ' ̂ e g u l a ^  Vts limited to dtaitges irt control. 
Itstensal’..sesuvcàirfeg~ .tsmhin ;a c*eap of. companies, 
tbestfotty .C M ^éM sán ité  a concentrapoa. .V -' '

... - ... w. : J<ft̂ üoií!Uítfádt$iu  !_.__ __ w.
.-'-tí« ttsâe t3 éeasrcS sssiy.fci' rrfsvsst. Cesad «-teaíjsícrsá 'V 
. ' "gesciaEÿ (u-psngrasbi 12, et fra; beta*. por dm ¿petíftc - 

.m m  Eïsasffeÿ.(^arcaçîàerj- art detmed ta fcav*, ceouel «f - 
&8jr ta^'pæméssSÿ.cteûscd a «aMjy.of wse» éà major, 

■¿«eafeM et iiîB3/^ym,Bc<Kk2». Tfeî (cÍ£mw« p«ña<J 'in 
; . • . i » ' - 
-ift-iba-éeMi. aù&,cue'-àS"t *Gt*iààw<l- 
•v .(KSBa&aasem ?«' 'Gîîswn: hw.^’cenatqtKînupetMiù .

■ «rasMst Eeeaasssyi^.. in French 1st?, ásd genatn pan-
• «mssSîjs... r . ' "
O  ÍBífe’̂ ^  e ^  Sais ¿ d i , ,  e&. 'Cede IV/M.IÍ/. — Air 
..' ;ffo®$e/$ilttna«i&Sr$Xtoqfcr.:-)992 is fsksksa to the Bekiaa 

Sote. «riBthir'ÿi&Se^Iwaics tudTas tlse TseeSiaiiid iaCsse. 
... -ÍV/&OC3 — í$sS nsdxSah/MDIÇ/rKélûnd.; ©f 14 . O í O M s a W ■ ■■ ■ ■ :. -Y'.

An exceptional rituatioh exint where’ both the acquiring 
and a o q d rd  cadsstaldngs &» public companies owned 
by the same Stau (o r by the tame public body). In dui 
case, whether rf:s cperatioa is to be considered as an 
io te^n^ r ttm cn im is  or not depends h  turo on the 
question bout undcrtaldngi were formerly pan
p f the same economic unh whhin die meaning of recital 
12 of the M etier Regulation. TiThere the undertakings 
were formerly pan  of different economic units having an 
independent power of decision the operation will be 
deemed to constitute a concentration and not an internal 
restructuring Q . Such independent power of decision 
does not normally exist, however, where the under­
takings are within the. Same holding company.

9. * Whether an operation giv£s rise to an acquisition of 
control depends on a number of legal and/or factual 
.elements  ̂The acquisition of property rights and share­
holders’ agreements 'are important but are not the only 
elements involved: purely economic relationships may 
also be determinant. .Therefore, in exceptional circum­
stances a situation of economic dependence may lead to 
control on a factual basis where, for example, very 
important long tcrm-supply agreements or credits/

< provided by ■suppliers or customers, coupled with 
structural links, .confer «iedsive influence C).

There may also be acquisition of control even if it is not 
the deplared intention of the parties (*). Moreover the 
Merger Regulation dearly defines control as ‘having the' 
poss^ility of exercising decisive influence’ rather than 
the aaual exercise of such influence. . t

10. Control -is nevertheless 'normally acquired by.' 
persons or undertakings which are the holders of the 
rights or aré entided to rights conferring control (point
(a) of Anidé 3 (4)). There may be exceptional rituations 
where'the formal holder of á controlling interest diffen 
froia die person br undertaklng haying in fact the real 
powér'tíó cxérdse,the rights resulting from this interest. 
This maybe the cais.forexample.wiiere an .undertaking 
isses MOÜscVpersonorundcmldngfprtheácQuisitjonpr

'.<wmttl^'?Ütó-íifoSd^lpf/¿'the irighti,.Jn,•iuch'. a sim tioa j 
co'cuo! b  ccqi!ircd.iiy'the undertaking which in reality is 
behind the operation and -in (aipi éñjoys die

O  Case IV/MJ197 — íPéchiney/Uíinor. of 24 june .1991;
IV/M.216 — CEA Industrie/France Téléeom/SGS- 

. ■' Th«mton, 22 Fdsmaiy 199)1. . ! /,
O  Fot essawpie in the Usinor/Bamésa décision uAopiti by the 

Gsmiaifjion undei the ECSC Treaty.. See also Cáse Tv/M. 
COE/GTE, c f 25 ‘September 19Ï2.

' Ó  Cate IV/M.1S7 — Air France/Sibcna, of 5 Oaober 1992.
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power to control the target undertaking (point (b) oif 
Anide S (<)). The evidence heeded to establish this type 
o f indirect control nay  include factor« such as'the source 

~ * * links.

11. Tfcs coject of control can he one or more under­
takings which constitute legal entities, or the assets of 
such entities, o r only some of these assets (**)• In the last 
mentioned ttsmion, which could apply to brands or 
licenses, the asset? in  question must constitute a business 
to which a tnarket'turnover can be clearly attributed.

. 12. The acquisition of control may be of sole or joint 
control* In both cases control is defined as the possibility 
to exercise decisive influence on an uiidenakihg on the 
basis of rights,^contracts or any other means (Anide 3
(3)). : v : ■■■. ' / • . - ;

1. Sole-cfflotrol

remaining shares ate widely dispersed In such a 
situation it is unlikely that all the smaller shareholders 
will be present or represented at the shareholders* 
meeting., The determination of whether or not sole 
control. exists in a  particular case is based on the 
evidence resulting from the presence of shareholders in 
previous years. Where, on the basis of the number of 
shareholders attending * the shareholders’ meeting, a 
minority shareholder has a stable majority of the votes in 
this meeting, then the large minority shareholder is taken 
to have sole control (•*).

, Sole control can also be exercised by a minority share­
holder who has thé right to manage the activities of the 
company and to determine its business policy.

IS. An option to purchase or convert shares cannot in 
itself confer sole control unless the option will be 

' exercised in the near futtire according to legally binding 
agreements (**). However the likely exercise of such an 
option can be taken into account as. an . additional 
clement which, tegether with other elements, may lead 
to the conclusion that there is sole control.

13. Sols control is normally acquired on a,legal basis 
.where an .tsndenaking acquires a majority of she voting 

. rights of t  company. It is not in ,itself significant that the 
acquired dtatchoying is 50 ¥o .of die share capital plus 
xmc share (*a) or. that it is 100 Vi of the ^harc capital (M). 

'■ lif the absence of other , elements an . acquisition * hich 
' does not indude m majority of the voting rights does not 

normally confer even if it involves the acquisition
’ of a majority of the share ppiu l.

y, , •

16. A change from joint to sole control of an under­
taking isj deemed to be a concentration within the 
meaning of theM erger Regulation because decisive 
influence exercised solely is substantially different to 
decisive  ̂ influence exercised jointly (“J. For the same 
reason, an operation involving the acquisition of joint 
control of one pan of an ¡undertaking and sole control of 

. another pan, are in principle‘ regarded, as two separate 
concentrations under the Merger Regulation O’).

f 8 i '

, H . Sole contre! may also be’acquired in the ca«r of a 
‘qualified.imt&rny*. Tim can:be established on a legal 
and/or ê t faeio b iin . ’ ,

Ç On ;« legal basis k 'çan occur where specific rights are 
: attached to thepincriiy .shareholding. Thèse may be 

’ . preferential shares leading to a cnajorityof the voting 
rights o r pdier rights enabling theminority shareholder. 
, io  determine the. strategic commercial behaviour of the

,, V' "  '** 
ifiïitligMermiiy also be deemed to .-hat e sole 

1W* «  thecaie, for example. 
± ¥¿1wfeesevifcY;ifea«&Mer -is; h i g h l y a c h i e v e  a ■ 
« '•* - cieetlng, given that . the ;

C^CeufV/kU S& Z£rkh/U M l. of 2 April 1*93 
C4) C u& W U U %' WjCrfcKt Lyomua/BFC Bank, of II

C*} Cass ÎV/MiS5 Sara L«/BP Food Dimio*. *! 8 Jrferu.ry

:-r: ■/.;■ :■■■; ■: ,

.'P.V.i-,.? ¿ I   ̂ V r  ‘ . i ' •

3 . 3 ' :: ' - ;

1?. The concept, of control under the Merger Regu­
lation may be different from that applied in specific areas 
of legislation concerning, for example, prudential rules,

; taxation, air transpon or media. In addition, national 
. legislation within a Member State may provide specific 

rules on the structure 'of bodies representing the organ-
< Uation of/decision-making within an undertaking, in 

particular, in relation to the rights of repiesentatives. of. 
employees! While such legislation .may confer a certain 

; ■ power of control upon persons other than the fhare- 
'-:p i^lders. ^ e  wncept of'TO MergerRegu-

" enjoyed by the owners of an undenaking. Finally, the 
pferigaiives; exercised by a State aqing as a public

C) ■ C«Sc .IV/M̂ MES Arjomari/Wijgini Tcapc. of lO .Fcbniiijr
■ ;■ 1990. *' * ' t- •. _ ’

(“) Cste TV/M.JO — Sociitt C ininle de Belgiquc/Gintrale -
- dc Banqtie, of > August 1993. ,
(M) Case T-2/93 Atr-Fnncc v Commission (judgmeni of 19 

May 1994, not yet published).'y 
H  This issue n dealt with in paragraphs 30 to 32 of the .hoiiee 

on ih; notion of Undirtakings concerned.
O  Case' IV/M.409 ABB/Renault Automation, of 9 March 

1994
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authority rather than as a  shareholder, is  eo far as thqr 
are limited to the BracecskM c f the public interest, do cm  . 
c o s a rn e  corno! wi&ia die Kscaasag o f  the M a g a ! 
Regulation to  the-estesa that they him.aeisEer the aim 
sor the effect of espying the t e  to' caciose & decisive - 
«nCaestee ewer thè actkfey of f e  taadem lâe g - ^ .  ' ■

; 2. J à t  costisi .

18. As in the case of sole control, the acquisition of
• joint control (which include?.changes from sole control 

to p in t control) can also be established, on .¿ legal oi"ds 
jaao  basis. There is joint control if the shareholders (the 
parent compasses) oust teach agreement on major 
decisions' concerting the controlled undertaking (the

■ joint venture). ■ " /.. ;'■,.

19. jo in t comidi exbts where two or raore ' under­
takings or persons have -the possibility to exercise 
decisive influence ©ver -¿wether undemking. Decisive 
influence, in dm  ;i^se''norm ally means/the .power'to 
block actions which 'tòennine the strategic commercia! 
behaviour o f ea undertaking. Unlike , sole centrò!, wich 
.confers the .'■^owef 'tapon a "«¡pdfic ' fchareholder t o 1 
determine the strategie decisions in an undertaking, joint 
control is chapxteristd by the possibility of a deadlock 
situation results^,frora/the^powcrof two or snore parent 

..«enpim ts.:ù  .]iqeav)wo|MMd strategic; decisions. It- 
CoEosts, -tkerefcre; that these' shareholder* must reach a •

; e8®ns©s» understanding in determining the* commercia! 
p^qr«f'dK '}qntvcm ure. ‘ ;

m  'p&iing 'iigbîi or ¿pppintmsxt ìt> i t t p s -

20.' l.i-Ttse.’clareat fo ra 'o f  joint control exists where; 
there are only two'parens companies «rhich ihare'equally 
the voting lip s»  to  tits’joint venture. 'In' this case, k  b  'not 
oecçsjaiy for" a-.forasal cgreesnem «o' exist between them. 
However, w k ^s thsrs a  a formal agreement, it t?M«t «»®*

:. cofflù^Ea.ite'jsriiîd^U «juaEty .¡bctwççir .^hé4;parènt
.........

„ ¿¿PM.
..........  , . , ,, _ i.noóe. W ltó 'iM m ber?;^^
;iéantag "Eo^iy'.'TOy, da».-,!*'idiievcd‘'vÆsre
, k & ' i p u p < M P i a '  ta*e dK.righita,tfjpoMt sacqua! 
éua& xef'fecsîbwî io dis,.dèdsion-fnaking bodiesé>f the -

■: ̂ »>^WÌinL: VÏ. -: i ■ r&'sfr ? ■

*t l .  Veto rights

21. - Josiï control may exist .even -where .there b  no 
•equality between thé two parent companies ta votes or in 
representation in dediion-making bodies or where, there 
are more than two parent companies. This b  the case 
where minority shareholders have additional rights which 
allow them to veto décisions which are essential for thé ' 

.'strategic commercial behaviour of the joint venture (**). 
These veto rights tijay be set out in the statute of the 
joint ■ venture o r - conferred by agreement between its 
parent companies. The veto rights . themselves may' 
operate by means of a specific quorüm required for 
decbibhs taken in the shareholders’ meeting, or in the 
board .of directors to the extent that ; the parent 
companies are represented on this board. It is also 
possible that stratégie décisions are' subject to approval 
by a body, e ^ :  supervisory board, where the minority 
shareholders are represented, and form part 'of thé 
quorum heeded for .such dédiions* ;

22. - These veto rights must be related to strategic 
decisions on the business policy of the joint venture. 
They must go bcyprid the veto rights normally {accorded 
to minority shareholders in order to protect their 
financial interests as investors in the joint venture. This 
normal protection of the rights of minority shareholders 
is related to decisions on the essence of the joint venture, 
such as, changes , in the statute, increase or decrease of 
the capital or liquidation. A veto right, for example, 
which prevents the sale or Ending; up of the .joint,, 
venture, does not confer joiitt control on the. minority \ 
^ rc h o ld e r  concerned (“ )• , ' : r i ,

♦

, 23. In contrast, veto rights virhich confer joint control 
typically include decisions and issues such as the budget, 
the business plan, major investments or the appointment, 
of. senior ntan*gement.' The acquisition of joint control,

. however,, does not require .that the ¡acquiror has the, 
power to exeitbe decisive influence on the day-to-day

- . ruhiving of an undertaking. The crudU elemeht is that 
'■ :thè ;-.,veto'. rights àre r^ ff id e n t ;' to  :Wab^Tth,e.i'pa|«»,t ; 

^^H^jwies;-;4o Xiè^'^^V’fUdK'vinfl^ p ^ a t ì o n  ¿to|fhev, 
 ̂«sjrakcgic fusine«« ,î béhàwfliùt :
- Moreover, '\h g U f not.r.aeccis’ajy; )id establislv th»t:- «in • 
-i acquiror of joint control of die joint venture.will actually'. 
^iake use of ¡« d ècb m  iflflu ea^ ’l l ié  possibility to use 

; this influence and, hence, the mere existence o f the veto 
: . rights,vb >jf(ident. ' » ,

:t-*'A
r-- .

: '/'4

O  Ceiit 'ÌV/ÌÌ14931 TrîcttÎMÎ/Distiisîa II, of 1 Sqnsœber
• w :  v ./■. /
■ C ) Cess W m i t t  M zxyCtJ*  Gçrfeà 'Scs«*. «I..17 pareti '

n  Cîtc ■ T-2/M, i4ir iroit» v Cemaiuioa (ibid). Case 
IV/M̂ GOIO Coiisgn/ldo, t f  } Mijr 1991;

D  O m r f  Eridiftii^SI; of 30 July 1«9Î. ' -V\
'• i

0
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24. la  order to acquire joint control, it ». not 
eeccssary for a minority shareholder to have all the veto 
righu mentksned above. It may be sufficient that only 
tame, o r even «one such right, exists. Whether or not this 
fa &e case depends upon die precise content of the veto 
R ^ t  Itself «rod also tbe importance of this right in the 
context of die specific feusuiess of die joint venture.

A e M ie tn tH  o f s&a&agement and determ ination
©I budget

. » ( «

25. Nonoally the, most important veto rights are those 
concerning decisions on the appointment of the 
management and the budget. The power to co-deterinine 
the structure of the management confers upon the holder 
the power, to exercise decisive influence oit the 
commercial polky of an undertaking. The same is true 
«nth respect to decisions on the budget since the budget. 
determines the precis? framework of the activities of the 
joint venture amt, iaparticular, the investments it may

of the particular mark« tin the joint vrimnc. Our 
example is the decision on the technology to be used by 
the joint venture where technology is a key feature of 
the joint venture’s activities. Another example relates to 
m aAw  characterized- by product differentiation and a 
significant degreeof innovadon- ln such markets a veto 
right over decisions relating to new product lines to be 
developed bythe joint venture may also be an important 
element in establishing the existence of joint control.

Overall contex t
•

29. In assessing the relative importance of veto rights, 
where there, are a number of them, these rights should 
not be evaluated in isolation. On the contrary, the deter* 
tnination of the .existence or not of joint control is based 
Upon an assessment of these rights as a whole. However, 
a veto right which does not relate either to commercial 
policy and strategy or to the budget of business plan 
cannot be regarded as giving joint control to iu
owneri” )*

B usinessp lan

26. The business plan normally provides details of the 
¿lias of a company together with the measures to be 
taken in; order to achieve those aims. A veto right over 
this type, of business plan' may be-sufficient to confer 
joint control even in the absence of any other veto right. 
In contrast,.'where the business 'plan contains merely 
.general declarations concerning the business aims of the 
joint venture, the ekistence of a*veto right will be only 
one clement in the general assessment of joint control 
bin wilt not, .on its Own, be .sufficient io confer joint 
ceat roi ; v  :;:’;

2Ji. Common exercue o f to tin g  nghts

30. Even in the absence.of specific veto rights, two or 
more undenakings acquiring minority shareholdings in 
another undertaking may obtain joint contrpl. This may 
be the Case where the minority shareholdings together 
provide thfe means for controlling the target undertaking. 

.This means’ that the minority shareholders, together, will 
have a majority of the voting rights; and they will act 
together in cxercising these votiiig.rights. This can result 
front a legally binding agreement to this effect, or it may 
be established on a de facto basis.

j (svestments. ‘‘ •. V>-

- ' 27. . In thè case c»f> a veto righi on investments thè 
, ¡mponance of this rightdepends on, first, thè level of
• ] investment* which are tubject tp thè approvai of the: 

'pirent conspames afid iecondly, thè, exteht to which 
: tavim m c^ con$thùtf an estenuai feiuire of.the market 

b  «bkh  t ^  joint Wnture H active. In relation'to thè 
firn, <orfacre thelevèl of investment* nceessttatìng parental 
s c o v a i  isextremely feigh. Uws veto tight màybecloser 

thè «scrinai jpnaiection of thè intcrem o f a (ramòrity

« îm ént ïaiîsesitng whether or no rthm ’u foini control 
Eiay/fee seme m artes where ¡nvestment ' 

la'tóf. m ifW  behaviour . 

: ' ■ 

M ark ct-ip cc ifiç  fights ' . v . ' •

Am n-iim n-jifos typical veto rights mentioned 
■ ;'ffl^a,' ¿ á re  -,CE!Ss t  number of other veto rights related 
., .'es ^3G B c'-4eáá^s¿étóá».are imponant in' the context

31. The legal means to ensure the common exercise of 
. voting rights can be in the.form of à holding company to

which the minority shareholders transfer their rights, or 
an agreement by which they engage themselves tò act in 
the same way (pooling agreement).

32. Very exceptionally, collective action can occur on 
ai de facto basis where strong, common, interests exist 
between the minority shareholders to the effect that.they, 
would not' act against each: other in exercising their

? .rights in relation to the joint .venture. ...

33. In the;case' of acquisitions of. ' minority - share*
‘ holdings the prior existence of links between the

minority shareholders or.the acquisition of the share­
holdings by ,means of conccrted action will be factors 

. indicating such a common interest.

34. jn the case 'where à new joint venture is estab­
lished, as opposed to the acquisition of > minority share-

<*•) Cue IV/MJ95 — SITA-RPe/SCÒRI, of IV March WV.
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holdings in an already catting company, there h  a 
higher probability that the parent companies tie  eanyiag' 
out a '̂deliberate em a M  polity. Tlds i* trise, in ■ 
pankdar, iafcera - '« A  psrem company provides a 
contribm kn-» .&s:$mSi veamre %bidi is. viol for its 
operation (e^j:spe«£e tsAsologies, local lasow-hov or 
SUppiy B@F&&H*£2SZ&), " In these -drcumstaacss the parent 
companies may be cJsk1 eo operate the joint .venture in 
' full cooperatioo oaiy with each other’s agreement 'on the , 
most imppstas» strategic decisions even if there is no 
express provision for-My veto rights. The greater the 
number of parent companies involved in such a joint 
venture, however, the likelihood of this situation 
occurring becomes increasingly remote.

35. In the absence of strong common interests iuch as 
those outlined above,1. the ' possibility of changing 
coalitions betw&e minority shareholders trill normally 
exclude the assumption of joint control. Where there is - 
no stable jnajopty In tbs decision-making procedure-and ' 
the majority can on each occasion be; any of the various, 
combinations .-possible - acsessgs:-. die minority share- ■ 
holders, it cssiooi be assumed that the minority share­
holders will fm ily control the undenaking. In this 
context/ it is cot sufficient that there are agreements 
between two -er mow .parties haying an equal share­
holding in tits capital of an undenaking which[ establish 
identical rights and poa-erl ‘ between the parties. For 

^example, in^the'Case:of an undertaking where ;three 
shareholders each own a third of the share Capital and 
each elect a third of the members of the Board of 
Directors, the shareholders do not have joint control 
since decisions are required to be taken on the basis of a 
simple majority. The same considerations also apply in 

. more complex structures.'for: example, where the capital 
of an; undertaking^ ii equally 'divided between three 

. sfsisreholders -aad .̂it-hoie-. .-.'Board of.... Management '«is 
composed of 12 members, of which two are each elected 
by shareholders A, B'and C, two by A ,B and C jointly, 
end the remaining four by the other eight members. In 

' t o  case u fio josr.t'contrcl, ¿n-d'hcnce no
control at ^  .twhin;the .meaning of the .'Merger Regu- .

^ l a tk » « . - - :^ H i ;v v -  '/

'v'-s,.' -V-'
J 6. Joist conîrcl is noimcompaiibk with the fact that 
on*' of'the -'pa^t,4̂ jwn.ies’,$ni®ys specific knowledge 
of and ''experietw*‘m'die-business of thé joint venture. !«

. tuA  à case, the other parant cbropàny can play a modest 
or even nen-cjaiîçrÉi.iplî m -the diily management of thé 
jjwsjt '-venture, liters ."'(is.-‘presence b  .motivated by 
«omkJerattom;;of 8 : S m q a 1;';long-tenn-straugy,' brand.. 
'ia s a g of  'ges^l.-.ftoto; m oire. • Nevertheless, -It must . 
always mats»' itae teal possibility of contesting the

' ;> '
• decisions taken by the other parent company, without 

which there would be «ole control

i
37. For joint control to csist, there should not be a 
casting vote for one parent company only. However, 
there can be joint control when this casting vote can be 
exercised only fitter a series of stages of arbitration and 
attempts at reconciliation or in a very limited field (").

2.5. Joint control for a limited period ■

38. Where an operation leads to joint control for a 
staning-up period (M) but, according to legally binding 
agreements, this joint control will be converted to sole 
control by one of the shareholders, the whole operation 
will normally be considered as an acquisition of sole 

-. control. . ' «"'■ \

3. Control by & single shareholder on die basis of veto
rights’ .• ■; \ '< ;

39. An exceptional situation exists where, in thé 
„. course of an acquisition, only one shareholder is able to 

veto strategic décisions in an undertaking but this share­
holder doés not have the power, on his own, to impose 
such decisions. Thii situation occurs-either where one 
shareholder ' holds 50 % in an undertaking whilst the 
remaining 50c/o is held by two or more ^minority share­
holders, o,r where,’there is a 'quorum required for 

v strategic : decisions which in fact confers a veto right' 
upon only one minority shareholder (*•). In these circum­
stances, a single .shareholder, possesses the same jeyel of 
influence as that normally enjoyed by several jointly— .' 
controlling shareholders, £ £ die power to block die 
adoption o f stmegicdeciiionî. However, .this share­
holder ;does hot eiijoy the powers which, are normally, 
conferred on an undertaking with sole control, Le. the 

, power to isnpose/suategic deciiions. Sincethis share-.
holder can produce the -same deadlock situation as inthe : 

-' normal c a î^ l  of io b t controS thc . acquires decisive
- bfltiencc:;and,'iliercfore control‘within the meaning'of

(“) Case 1V/M.425 >-»• British Telecom/Banco Santander, of 
- 2* Much i9?4..-:-'-
D  Thij (urting-up period num . not exceed three years. Case

• iy/M.425 — British.Tclecom/Banco SanUtnder, ibid.
. (") Case IV/M.258 CC1E/GTE, of 25 September 1992; 

r where the veto righu of onlv one shareholaer were «er­
asable through a member of the board appointed by . this 

; shareholder. . 'V:
(M) Since this shareholder is. die onlŷ  undenaking acquiring a 

controlling influence .'only this shareholder is obliged to 
. Submit a notification «nder the Merger Hegutaiion.
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4. Ckanges in tbe stricture of control

40. .A concentration may also occur « fcat an 
optnnoo tisds to a change in the structure of control 
TTiis mdadsS tbs change from joint control to sole 
control as as an increase in the number of shut* 
boldets cxetdstng joint eonuoL The princqrfes for deter- 
«"«"««t thecxistcnceof a concentration in these circum­
stances sic set ©us in detail in the notice on the notion of 
undertakings concerned (**). , '

IV. EXCEPTIONS

41.' Anide 3 (5) sets out three exceptional situations 
where the acquisition of a controlling interest does not 
constitute a concentration under the Merger Regulation.

42. First, the acquisition of securities by companies, 
the normal activities of which include transactions and 
dealings for their own account or for the account of 
others,, is not deemed to constitute a concentration if 
todi an acquisition is made in the framework of these 
business and wfcere the securities are held only on a 
teinpomy basis (point (a) of Anide 3 (5)). In order to 
fall within «his exception, the' following requirements 
m i  be fulfilled:

— the acquiring undertaking must be a credit or other 
financial imiiiutioh or insurance company the normal 
activities of which are described above,

— the .securities must .be acquired'with a view to'their 
resale,. - ’ .

. the acquiring undertaking must not exercise the 
voting rights with a view to determining the strategic 

. commercial behaviour of the target or inust exercise, 
these rigtwYi k e  enly with a view to preparing the 
total or partial disposal of the undertaking, its' assets 
or securities,; • : . •

— the ■ acquiring : tsndeirtaking must dispose of hs 
c o e u ^  n ttK S  within one year.of the. date of the 
aqwiiitiMy’ih u  it, fa must reduce its, shareholding

' ,;«w m  thispne-rfear period at least to alcvd  which 
no longer coafen contrail This period, howcver. miy 

. , be «needed ty  tfs* Commission when: the acquiring 
underti^anf ̂ ianViisow'f'AM the 'd i s p e l ' W s not

' eaàcetttnm à ^ ^ - ^  tneaning of, the Mertcr Regu­
lation, where è&nuo! is acquired byW om ce-holder 
according to t£e law  -of a Member State relating to

l V -, ■ . ' c S  ■ , ‘ ' V -  I"--
~ v : ^  ^v i t  ' i-

liquidation, winding-up, insolvency, cessation of 
payments, compositions or analogous proceedings (point
(b) of Anide 3 (5)); . ,

44. Thirdly, a concentration does not arise where a 
financial holding company within the meaning of the 
Fourth Council Directive 78/660/EEC (") acquires 
control, provided that this company exercise its voting 
rights only to maintain the full value of its investment 
and does not otherwise determine directly or indirectly 
the strategic Commercial conduct of the controlled 
undertaking.

45. In the context of the exceptions under Article 3 (5), 
the question may arise whether a rescue operation 
constitutes a concentration under the Merger Regu­
lation. A rescue operation typically involves ' the 
conversion of existing debt into a new company, through

■ which a syndicau of banks may acquire joint control of 
the company concerned. Where such an operation meets 
the criteria for jdint control, as outlined above, h will 
normally be considered , to be a concentration ("). 
Although the primary intention of the banks is to 
restructure the financing of the undertaking concerned 
for its subsequent resale, the exception set out in point
(a) of Anide 3 (5) is normally not applicable to such an 
operation. This is so because the restructuring 
programme normally' requires the controlling banks , to 
determine the strategic commercial behaviour of the 
rescued undertaking. Furthermore, it is not normally 
realistic to transfer a. rescued company into a 
commercially viable entity and to resell it within the 
permitted one-year period. Moreover, the length of time 
needed to achieve this aim may . be so Uncertain that it 
would be. difficult to grant an extension of the disposal, 
period.

■ V. FINAL , v , \ .

46. The Commission's interpretation of Anide 3 as 
s£t oiitin this notice is without prejudice to the interpret­
ation which may be given by the COun of Justice or the 
Coun of First Instance of the European Communities.

OJ NoL222.-i4.:8. 1978,”p. i t , ‘u r:hii amended by '
■ s Du«ei^«4SM9/EEC, QJ No t  314, 4. l2.19i4, p. 2».

■' -Article‘5 (J) -of ithis Dirt dive defines fwundil holding
■ - companies as “those companies the sole objective of'which u
■ to acauire holdings in other .undertakings,, and to manage 

’ such holdings and turn them, to profil/'withoui involving
: themselves directly or indirectly in the .management of those 

s ; undertakings, >>thc ; aforegoing without prejudice tothtir'
. w v-rishts'as shareholders*. •
O  Cate ,TV/M.H6 — KeliM'mcriean Eiprcu. of 2t Au|>usi

.. m i. ,, N  :. • :
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COMMISSION NOTICE

dbe.esoalep of iwdertaldogs ©aoeemed '

' naAnr C eaaci Rcgsslffitk» (EEC) No 4064/89' of 21 December 1989 c a  fh t control of «acea-
' • . ■ trail»», befreeo osdsstslsisis { '.

(94/C 385/03) ' '

(Tea wkh EEA irfcrance) ’

LINTEOPUCnON IL THE NOTION OF UNDERTAKING CONCERNED

1. This Cosammioa stoticc alms at clarifying the 
Commission's m sxpzsm loa of the notion of under­
takings concerned in Anklet 1 and 5 of Regulation 
(EEC) No 4064/M (% .■? “  at helping to identify 
the undertakings conccsssed in the most typical situations 
-which have s r im ia  e s id  dealt with by the Commission 
to -date. Tbe .pnndjplei set oat in this notice , win be 
followed .aad-fiinber' developed-bjr the Commission's

• practice in. ¡udmdua! cases.

5. Undertakings concerned are the direct participants 
in a merger or acquisition of control. In this respect, 
Anicle 3 (I) of the Merger Regulation provides that:

.‘A concentration shall be deemed to arise where:
..

(a) two or more previously independent undenakings
. merge, or •

2. According to Article 1 of the Messer Regulation,
' this Regulation «nly applies to operations that satisfy a 
. double condition.’ R m , Several undertakings roust merge,
• or one. or rads® undertakings cisut acquire control of dse
■ .«jbok; .or 'put -cf •’©ther undenakings through ’ the 
••proposed .operation, which must , qualify as concen- 

_ the meeting .of Article .3 of the Regu- •
f. btiga. Secbndfy«''those undertakings must meet the three 
. .tarsKivcr tiaresSskis set out in Article 1. . ; , ' - . ’

'jSlV ^frem  tbs'pom  e f  view; of determining jurisdiction, 
tbs tchdtsukisjt csscemcd are, broadly speaking; the 
actors: in 'the; transaction in so far a s ' they .arc- the 
•merging, 'or scqutri/tg .trad acquired panics; in addition, 
theisr total, sggnguc esssomic siw: in, terms of turnover 
will .bt decisive to  dctcnaise whether die thresholds are 
fulHUsd. The concept of undenakings concerned is used 
only for the purposes ©f '-determining jurisdiction,'-as the 
ConwcaissEoa*« assessracm;:,;«f .the competitive impact ©f 
i!«  e ^ r a u ^  <tffl tS52' Ciafka place .« ^  ^ ' ^ g d i s  -pot 
ealy'esv d*  r f . ^ : w j(iit^ ’. w i i ^
panf' to  ieimtw». of
tins' groups so'.' wlkkSa .tisssa: tEsdemkkgs bsbng.

<t 'i* .,
I h * i > W

©f.ArJdesl | i S I | 8 #
m :e.^m pm m osim ,;t , ...

......„ .....  ^ ¿ hdcrtafogi «paccmcd is .
.whkh may ke'

■* * ■ \ : - 'v.' :'. ' .' ■;/ ' '

'£*) Ceaaca Ccgs&uea (EEQ Ho «344/89 ef 21 ’ Decesskw '

✓ -2 i .9 .a m

(b) — one or more persons already controlling at least 
one undertaking, or

— tone or more undenakings

acquire, whether by purchase, of securities or assets, 
by contract or by any other means, direct or indirect 
control of the whole or pms of one or more under- 

. takings'.

6. In the . case of a . merger, the ' undertakings. 
concerned will be the undertakings that are merging." ?-: ;

7. In th e , remaining cases, it is the concept of 
’acquiring control' that will determine which are the 
undertakings concerned. On the acquiring side, there can 
be one or several companies acquiring $>le or . joint 
control On the acquired 'aide, there can be one or more 
cotapntua asa  whole or pans thereof, when only one of 
their subsidiaries or some of their asseu, art the ¡subject

' ef the ;tnmw«Up^:jAsi-;a:
co®jsaiMa>i ^ 'l w :£n«ndenaking*eonc<rriedi1vhitnin';the',' 
•«sveamsijg ‘ A
■parowiaiilff'ataresi'tof spcdfic thmsacuons ^require -'a

■ «eittb  'rdWis«m bf tiiis principle, as' will be seen below 
whets aisaJjrsing differen! possible )«emtf!os;'' 'i

8 la tiM>se concentrations other than mergers or the 
seeing up of new joint ventures,-.'ii. in cases of sole. o'r 
paai .aoquisiucn of pie-existing companies or pan of 

. them, there is an important party to the agreement that 
gives rise to" the operation who'is to be ignored when 
idetitifying the undenakings concerned: the - seller. 
A hM gh it is dear that the. operation cannot proceed 
without its consent, hs role ends when the transaction is
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completed smoe, by definition, from the moment the 
seller hat rdt&oiitsbcd all control over the company« its 
folks with & V b o e the seller retains joint
control with the acquinBg company (or companies) it 
vBI be considered gg cae of the andtmkings concerned.

2. Acquisition of sole control

2.U Acqtdtkim tolt control tff tbt xobole company

9. Once the undertakingt concerned have been 
identified in a gbea transaction, their turnover for the 
purposes of determining jurisdiction should be calculated 
according to Use ivies set out in Artide 5 of the Merger 
Regulation (*)• One of the main provisidns of Article 5 is 
that where the undertaking concerned belongs to a 
group, the turnover of the whole group should be 
included in the calculation. All references to the turnover 
o f  die .undertakings concerned in Artide 1 should be 
therefore understood as-the turnover of their entire 
respective groups. . . .

10. The same can be said with respect to the 
substantive appraisal of the impact of a concentration in 
the market place. When Anide 2 of the Merger Regu­
lation provides that the Commission shall take into 
account ’the market position of the undertakings 
concerned and their economic and financial power*, this 
¡»dudes the groups to which they belong.

II. It is in portent not to confuse the concept of 
undertakings concerned under Articles I and 5, with 
those other terms used in the Merger Regulation and in 
the Implementing Regulation (*) in referring to the 
various undertakings which may be involved in a 
procedure. These other notions aUe notifying parties, 
other involved parties, third parties and parties who may 
be subject, to fines or periodic penalty payments. They 
are defined in Section III of the Implementing Regu- 
Ution.atongro^tiicirreipcctive rights and duties.

Ulv IDENTIFYING THE UNDERTAKINGS 
CONCtRNTD IN DIFFERENT TVPES OF OPÉRATIONS

 ̂ . independent
. cortj^ i t t  c o i^  -.tosether.»  create a new company or, 
;wfcBe femalmcffisepamelegal entitks, to creas*'- a single

■ • th# undertakings
concerned of the:merging cntitsei. 'À ■ ■. v' ■

,  V''v - . ' 'I . - - . , -  • •
, .fT- , : .. ._ • je'.'-' "

f t  "Tfceiefei ts# esSpthuag tanvam in tticatdtnts «mit Ankfe. . . . . . .  ---------  j  .  .4aaS«d fe'd» <

n  Comakàoa titpâxùoa (EÇ) No >1(4/94 ©f 21Ùceeabtr 
1W  eè the.fm&caùoas, teme Kaûs and hearings provided 

^lor ta C o ^  B^datkw (EEQNo «0S4/W (̂heîcai«er
1 rttflfia as àe ln fk iM aaji RcgAttonl (OJ No L. 377,

/.* * î  I » 12» I994J,. v". ̂ ....

13. Acquisition of sole control of the whole company 
is the most straightforward case of acquisition of 
control; the undertakings concerned will be the 
acquiring company and the acquired or target company.

12. Acquisition p f tolt control o f part o f * company

14. The: first subparagraph of Artide 5 (2) of the 
Merger Regulation stipulates that when the operation 
concerns the acquisition of pans of one or more under­
takings, only those pans which are the subject of the. 
transaction ¿sail be taken into account with regard to the 
seller. The concept of 'parts* is to be undemood as one 
or more separate legal entities (such as subsidiaries), 
internal subdivisions within the seller (such as a division 
or unit), or specific assets which in themselves could 
constitute a business (e.g., in certain cases brands or 
licences) to which a market .turnover can. dearly be 
attributed. In this case, the undertakings concerned will 
be the acquirer and the acquired part(s) of the target 
'company. ■ ■ /  ■

15. The second subparagraph of Article 5 (2) includes 
a spedal provision on staggered.operations or follow-up 

. deals, whereby if several acqusitions of pans by the same 
purchaser from the same seller occur within a two-year 
period, these transactions shall betreattd as one and the 

. same operation arising on the date of the last trans­
action. In this case, the undertakings concerned are the 
acquirer and the different acquired pari(s) of the target 
company taken as a whole. .

2.3. Acquisition q f sole control o f previously nductd or 
. ■ tnbuitd  companies ■■ ■

; 16. » T he undertakings concerned jure the acquiring 
company and the target companyÇes), ih their configu- 
retion at the date of tbe operadoh.

17. v The Commission bases itself on the configuration 
of the undertakings concerned at the date of the event 
triggering the obligation to noufy under Artide 4 (I) of 
the Merger Regulation, namely die conclusion, of the 
agreement* the announcement of the public bid, or the 
acquisition of a : controlling ^interest. If the target 
company has divested, an entity or dosed a.business prior 
to the oat* of the event triggering notification or where

r

: f.

„ It.

.-■A
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cuch a divestment or closure is a pse-ceat&t-ca for the 
. operation (*), then safes of the diverted chthy or dosed 
business would not be included when calculating 
turnover. Cossvendy if the target eoaspssy has acquired 
ea entity prior to ths <kt£ of m a t  tzig&esiag eotifi- 

; cationi the .siiic* of the latter would be added f l

cadi of the companies acquiring control of the newly 
set-up joint venture' (which, as it does not yet exist, 
cannot yet be considered as an undertaking concerned 
and fuijhermote hai no turnover of Hs own yet).

2.4. Acquisition. q f  to b .a m th l through a sKbsidiaty o f*  
. group :■

' 18. Where the target company is acquired by a group 
through’ one of its subsidiaries, the undertakings 
concerned for dss pssif*©?« of calculating turnover are the 
target coropsay and acquiring subsidiary. However, 
regarding t^ a c u td  notification, this can be made by the 
subsidiary; ;co&afr4ied:' or. :by its1parent company.

19. Ail the companies within a group (parent 
companies, ^subsidiaries, etc.) constitute a single 
economic entity, a»d therefore there can only be one 
undertaking coaccrocd within the one group — Le. the 
tu&stdiuy and. jibe - parent company cannot each be 
considered as separate undertakings concerned, cither 
for. , the purposes o f ensuing that the threshold 
. retirements are fulfilled (for example, if the target' 
company, do« not meet the ECU 250 million 
Community-iomover threshold), or that they.- sre not 
(fbr example: if, a gro^> was split into two companies

• eadi with a ' Coiiiimutjcy tutssover below ECU 250 
.feuUioa). ■ '•

"■20. i,: Howeveri" :’evea.'though .there can csly be one 
undertaking Concerned within a  group, Anide 5 (4) of - 
the Merger Regulation provides that it is the turnover of 
tbsrwhok'gr^p,««» w c h -th e  undertaking concerned 
.bcadngj 'tini,^•ffl'Ejs bcJuded in' the threshold cslcu* 
'1«3o«wC|. ' -

_ • ' '?{!,& ' ^ pÀfclbtt«fiJefat'cootrol /

IjÿhsS cornimi ' q f ' a. àetsfyrtnùtd

v « .  JO»« ,-COMIOI .W*» •
'sssi&mkkgs «ósfemted ara

3.2. Acquisition <f joint control o f* pre-existing company

22. In the case of acquisition of joint control of a 
pre-existing company or business Q , the underukings 
concerned are each of the companies acquiring joint 
control on the one hand, and the pre-existing acquired 
company on the other.

23. Where the pre-existing company was under the 
sole control of one company and one or several new 
shareholders acquire joint control but the initial parent 
company remains, the undertakings concerned are each 
of the jointly-controlling companies (induding this initial 
shareholder) and the target company. This situation is a 
passage from sole tp joint control. In so far as sole 
control and joint control have a different nature, the 
Commission has consistently considered that passing 
from one type of control to another normally constitutes , 
a concentration.

3.3. Acquisition o f joint control in order to split asseti 
immediately . ' ,

24. In the1 case where several undertakings come 
together solely for the purpose of acquiring another 
company and jigree to divide up, the acquired assets 
according to a pre-existing plan immediately upon 
completion of the transaction, there is no effective, 
concentration o f economic power between thé acquirers 
and the target company as the asieu acquired are only 
jointly held aqd controlled for a /legal instant*. This type . 
of acquisition in order to split assets up immediately will 
in. fact be considered as several operations, whereby each 
of the acquiring companies acquires its relevant part of

■ • ii3ifM '^ i^ u i0ns« the ^
1 tieid£Tw\da^''a>n^ therefore be the. acquiring
coenpany, and that parto f the target ̂ Kichhis acquiring 

.'(pte as if thwe.was in  acquisition of sole control of pan 
•'it. a-company).’:'; i  ;v ;

*

» V

; vvife-'

*•

r V O ^ 'J ® 4 t * ^ ^ ^ ’<!Go»rt «f fini.Instance tì-i*  Mudi 
e ü t i t i v n  a m  v. Gm'etausé esc* yn

, V'' /■’ .' ’ ;  "V ■ ' '
o  TT»-cafecfatàia. of: mmmet ■ ta été tate èsamMom et 

v>':.^£miaEmr;4«bM4stfnHÿ.w ÛKt :é»te et the (àa e&doté'
: . 'rçeosœtt IsJîsîs fa the CcwswSca Kssies m  Csku-
y■ , V ? i W B 9 » 27- ...-

t ì ::iT Ìik 'céaà l^àw jìM ^kt in '(hs cm  «f 
:-.-.;&afe «ys-iia-^'^Ceaæ&Bsa 'PÎaîio*

ù>42

• -V •vÿv̂ .V'’ ■ •• ;Y- V"-',

vmmsBj p®tQ$ sa

;-v‘

This scenario is referred to in the reciul 24 of the 
Merger Regulation, which stipulates that the Merger

O  ivo Ór mojfe companies (companici A, fi, etc) acquire a 
, pré-mning company (company 3Q. For changes tn the 

sharehddins &î  caseS of joint contra) of an existing'joint 
vèmure see Section 1H.6. .

/> ■ ’ •* •_
■ : .< ■
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Regulation applies'to agreements whose sole object is to 
dMde up (be Assets acquired immediately after the 
acquisition. .

business activity' on a lasting basis (*), which is already 
operating on a market, die Commission will normally 
consider the joint venture itself and the target company 
to be the undenakings concerned (and not the joint 
venoufc’s parent companies).

A. AcqoS&fc» of coqttol by a joint venom

26. In tnmsacuons-where a joint venture acquires 
control of another company, the question arises whether 
o r not, from die point of view of the acquiring party, the 
joint venture should be taken as a single undertaking 
concerned (the turnover. of which would include the 
turnover, of its parent companies), or whether each of its 
patent companies should individually be -considered as 
undertakings concemsd. Ia other words, the issue is 
frbetber or M t so Tsfc the corporate vetl* of the inter* 
mediate qndcttaking (the , vehicle). In - principle, the 
uadcfuidngcoaceibed is. the direct participant in the 
acquisition of control. However, there may be drciim- 

' stances where companies set. up 'shell’ companies, which 
bave no, or insignificant turnover of tlfeir own, or use ah 
earning joint venture which is operating on a different 
market from that of the target company in order to carry . 
out acquisitions on'behalf of; the parent - companies. - 
Where the acquired or target company iias a Community 
turnover of lots than- ECU -250-million the question of 
determining the undertakings concerned may be decisive 
for jurisdictional fwposes (*)• this type of situation the 
Commission wilt 'look: at the eçonomicreàlity of »he 
operstiOn to  dctcrinine which are the undertakings
, < o n e e m e i i . - ‘.i

27. Where the acquisition is. carried but by a  full- 
function jo in t. venture, Le. a joint venture wbkh has 
tuffidem financial andother resourcestooperatea

t> (or more) asakruSuæji. estfe wk!> 
' eiMMdwg'CCU ISO in&oa If Jte

___Haijeet--«ea^any ' hypcthctkaB? :.lui"v»a;'
-v ConuatMMgr wrow*r «f to* than ECO 350 i-aiL'
-acati'iriQg patties art r» t> ("-----* —*— 1

.1 a CeaMMaMtr turnover i _
'^target is ocqwred fy  a.’shtl’ ecànpoy tct fcrwrte tlx
i âe^MMK undei^fû^tii tH«« would;»» .odyjonr'company 

take *thra CMApanjft with aCoœnmoây twwwr 
ÿ ECU 2M c^a& '4M  thus one ef dK tm w k m  ihrrshoM 

conditions i far CBÉrtnwûiy junsdkma woutd laJ io bc 
fu!fikd (aas»^y( tlie exms«ace at IM  t«0 ncdeiuluagt 
with a Ceipisuim turnover eseeMing ECU »O csgltoa)..,-

• Ceawwfe. {fiastcad of tc^ag ûttoupi i .‘Wr«»i»pM)f,
V t&e - aejainas ■ endsnakioss ttqatn  t&* ta«« ' eMnpany 

thcnismtt^otiÀdia.torooverdueÂoM « w a « s e t  tœd, 
. ' tbe &<et^'Rég«ij«^’w ç ^  ta tlà  w*ma»o»;

28. Conversely, where the, joint venture can be 
regarded as a vehicle for an acquisition by the parent 
companies, the . Commission will consider each of the 
parent companies'themselves to be the undenakings 
concerned, rather than the joint venture* together with 
the target company. This is the case in particular where 
the joint venture is set up especially for the purpose of 
acqbiring the target'company, where thé joint venture 
has not yet staned to operate, where an existing joint 
venture has no legal personality , or full-function 
character ;as referred to above; or where the joint 
.venture is an association of undertakings. The same 
applies where there aie elements which demonstrate that 
the parent,companies are in-fact the real players behind 
the operation. These elements may include a significant 
involvement by the parent companies themselves in the 
initiative, organization and financing of'the operation: 
Moreover, where’ the .acquisition leads to a substantial 
diversification in the nature ' of the joint venture's 
activities this may also indicate.that the parent companies 
are the real players in the operation. .This will normally 
be the ease when the- joint venture acquires a target 
company'dpcratipj; on a different product market. In 
those case the parent companies should be regarded as 
undenakings concerned..

29. . In the TNT/ case ('*), joint control over. a joint 
venture (JVC) was to be acquired by a joint venture (GD 
NET BV) between five postal administrations '.and, '

■ another acquiring company (TNT lid) (see below). In 
this case, the'Commission considered that the joint 
venture CD NET BV was simply a vehicle set up to 
enable the parent companies (die five postal adminis­
trations) to participate in the resulting JVC joint venture . 
in order t o ' facilitate decision-making amongst them*, 
Klves and to ensure that thepirent companies spoke and 
acted as one; ihis c0nfigu|«upn *would ensure thâ  ̂ the 
parent c6 m pam eSw t»ld^itàse^:dc^ tvèinfluen«^th

joint venture JVC and would avoid die situation whert:. 
that other acquirer could 'exerdse sole control because of 
the postal administrations’ inability torcach'¿.unified' 
position on any decision., ‘ v,-, <

O  The rules determining the full-function nature of * joint 
venture are contained in the Commission Notice. re(trdin( 
the . distinction between conccmraiive and cooperative joint

■ ventures, paragraphs 13 to 15.
CO Cate IV/M.102 ** TNT/Cana^a Post, bBP Postdienu, La

■ . Pone, PTT Post and Sweden Post, of.1 December tV9t.
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5. Passage irosa jotaî 'cssîtol .to tele control Change in the shareholding in cases of joint control of 
an existing joint venture

30. In the,ease of passage. from joint control to tote 
"fcontrol, pne thairfidder ,acquires the stake previously 

. held by the other shsrehalder{i). ,1a the case, of two 
shareholders, çaeh oftfcera has joint control over, die 
entire joiatveasure, aed not sole control over 50 % of 
die joist vcmwre; bsacfi the sale of all. of his share* by 

. one shareholder to the other «Jo** not lead the sole 
remaining shareholder to pass from sole control over 
50 Wa to soleeontrcl ever I00®/o of the joint venture, 

: but rather «o patî frolq jomi control to sole control of 
t l tr ... ensire ^fflpany (whkh, subsequently to the 

v opération, ceatès to'fce a 'joint* ventore). >' <]■

■ , 3!. ' In this tkuatioh, the undertakings concerned are 
the remaining (acquiring) shareholder and.thé joint 
venture.'• A s . m y 'other., teller,.'the, "exiting*..

; «h’areho!4ffriî!Éim(an.'<ji^5aa5ùng contented., •

•'/SI. ¿ fîh tJCî/Ttibitî4«,': was precisely .■tndi-a. '
. ..../.passage frosa'^Oiaî.'iSO/SO) .«¿mrd'to toSe 'control "Pte 

. .--Çiom^ùmpà r - that . ; decisive;' influence -.
- / ' ' decisive. ■
' , ;-y KitefHieBoé'CiffitiÊss&iJ.'iJçîajfy,' "ro ty 'ftH*-Iwff  ‘Itti -to •*>1**

by‘ICI ¿sis .-■
"v‘» -ioS .she
v ̂  >kif. iKa^éSïs3;; paidss A; Ira "'̂ aî* ■ caiĉ -iehe

%i’ ':-.-fedd 'io r-jbe'flCl ; (at;;;
w T iM id e  85^ whole (as acquired^ but not

n  Cu> t v m m — ¡amenât, «r sa »w w  im.

33. The decisive element in assessing in the share* 
holding of a company is whether the operation leads to a 
change in the quality of control. • The Commission 
assesses each operation on a case-by*case basis, but in 
certain hypotheses, there'will be a presumption that the1 
given operation leads, or respectively does not lead, to 
such' a change in the quality of cohtrol, and thus 
constitutes a notifiable concentration.

J4.‘ A distinction must be made according to the . 
circumstances of the change in the shareholding; first, 
one « r  more existing shareholder's) can exit; secondly,

. one or more new additional shareholders) can enter, , 
arid thirdly, one or more existing sh.areholder(s) carl be 
replaced by ojie or more new shareholders).

6.1, Reduction in the number o f shareholder? leading to 
, ypawge from joint to iole control

35. !t b  nm die reduction of shareholders jot it which 
u  important, but rather the fact that if some shareholders 
«ell their stakes in a given joipt venture, theic tukei are. 

»«iheii acquired. by other (new or jexisting^shareholders, 
'¿.and thuithaidieaitquisiuon of «hcse'sukes or idditional 
■fi^eo(ntnictual rights may lead to the acquuiuoripf control' 

© rm iy ^ n s^ e n M d rea d y e riju n g  position of control
■ rights, a<Jdiyonil

baw l ¡a o b en , etc.)« ' ',

54. ' /  Where the' numer of shareholden is reduced, there 
may be .passage from joint control to sole control (see 
Section III.5. also), in which cate the remaining share* 
feeîder àcquires sole conuol.of „the company. The under­
takings, ' conccrned wifi be '  the, remaining (acquiring) 
shareholder a n i the acquired company (previously tne 
joint venture).

r ., ■■ 

i5'■'•'=«■■■

, • .»U-,
-:r v i

f

8

f'fiC
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37. In addiiio« io the shareholder with sole coouol of 
tbe company, then nay be other shareholders, for 
«ttmple with minority stakes, but who do not hare a 
coatroffing m erest in the company; these aharebolden 
are not underaddffi^ coocetned as they do not exercise

1 control.

6.2. Rcdtxsk* p» the tutmhtr o f shareholders riot leadtnf 
topuss$tJrtm  jofat to sóle control

the operation will constitute a notifiable operation as 
there is a presumption that the «mention will normally 
lead to a change in the quality of control.

41. Ifxespective of whether the number of share­
holders : decreases, increases or remains the same 
subsequent to the operation, this acquisition of control 
can take any of the following forms;

38. -Where the operation involves a reduction in the 
' cumber .of. shareholders having joint control, without 
leading to the passage from joint to sole cpntrol and 
without any-new cnuy or substitution of shareholders 
acquiring control (see Section U U 1 ), the proposed 

. transaction will normally be presumed not to lead to a 
change in thé quality of control, and therefore not be a 
notifiable concentration. This would be die case -where, 

|  for example, five shareholder initially have: equal stakes 
™ of 2 0%  each, and where after die operation, one share­

holder would exit, and the remaining four shareholders 
would cacb have equal stakes of 25 %.

39. '' However,'this situation would be different where 
there is a significant change in th e  quality of Control 
sWh as-where the reduction of shareholders gives the 
remaining shareholders a additional veio : rights or 
additional board members which create a hew 
acquisition of Control by at least one of the shareholders, 
citlwc through the-application of the existing or a new 
shareholders’ agreement. In this case, the undertakings 
concerned will be each of the remaining shareholders 
•vhich exercise joint control and the joint venture. In 
Avesu 11 (")* the feet that the number of major share­
holder* decreas&J from four to three led to one of the 
remaining shareholders acquiring-negative veto'rights 
(which n  had not1 previously enjoyed) because of the 
provis«^: :of ,t^;^;S agreement which
-remained in force (**). This acquisition of fuD veto rights

> W * ioassdeicd by tlse Commission to represent a change 
in thcqualttyo! corardC

dxogts n  the compostilo* « /

«e. ',n i iK '» w  where following changes in the 
«¿M er (bore sharehotdmatquire control.

f )  Cat* IV m .4M -T.A»WM H o f *  Jone 1594 
D  b  ü à  •  ibtlioM ff paity »  the shareholders*

' agiae^ m  .Said tea. stato of toproiimuety 7V> A> the 
hM;-d»ar«d veto rights iwidi aaothcr 

-- .'remitted.: and as the shareholders*
’ngnsæ&a«nBéfeeii «nehanged, the reauiaiûg t&antioMcr 

-r ts^m tA  {aH »wo rights. . . ;; . ,

— entry of new shareholders) (either leading to the 
passage from sole u> joint control, or situation of 
joint control both before and after the operation):

acquisition of a controlling interest by minority 
shareholders) (either leading to the passage from 
sole to joint control, or situation of joint control both 
before and after the operation); .

— substitution of shareholders) ' (situation of 
control both before and after the operation). -

joint

42. - The question is whether -.the. undertakings, 
concerned are -the joint venture and--the new share­
holders) who would together acquire control of a - 
pre-existing company, òr whether, all of the shareholders 
(existing and new) are to be considered as undertakings 
concerned, acquiring control of a new joint venture. This ; 
question is particularly relevant when there is no express 
agreement between one (or several) of the ¡existing share­
holders 'and the. new shareholders), who might -only, 
have had an agreement with the ‘exiting’ shareholders), 
i«. the sellers)*

43. - A change in the shareholding through the entry or 
substitution of shareholders is considered as leading to a 
change .in the quaUty. of control. This is because the * 
entry of a new parent company,' or ’the substitution of - 
one parent con^ahy'for uother, is not comparable to», 
the s^ leacq u u iu o n o f p m  o fa  burtnestuhimpliet a-: 
change tn ;thc natureandqualityofcontrol of the i'hole » 
joint venture,' even' when, f both before-‘and after .the . 
operation, joint control is exercised by a given number of 
shareholdeh. ': :'W --'rv:V

44. The Commission therefore considers that the 
undertakings concerned in cases where there are changes 
in the shareholding are the ’shareholders (both existing 
and new)' who exercise joint control and. the joint 
venture itself. As mentioned [earlier,* non-controlling 
shareholders are riot underuktngs concerned.
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45. An example of such * change in the shareholding 
is the Synthorocr/Yule Catto easef*), in which osisof 
too  parent companies with joint contro! over the 
pre-existing joint'Venture was Rpliccd by a new parent 
ecm pm f. Bod» parent coctpanks trith jctai comici (the 
e»Stsn& one arid the new eoe) and the joint venture were 
coaàdcrcd cs tmdertaktog* concerned. .

7. 'Demerger»'and the Weak-up ef companies

46. When two undenakings merge or set 'up a joint 
venture, then Subsequently de-merge or break up their 
joint venture, and the assets ('*) are split between the 
'demerging' .panics differently bom under the original 
configuration, there w21 connally be more than ione 
ac^uiiition of control (see the Aimex).

8. Scraps of Assets O’)

49. In those transactions where two (or more) 
companies exchange asseu, regardless of whether these 
constitute legal' entities or ftot, each acquisition of 
Control constitutes an independent concentration. 
Although it is true that both transfers of assets in.a swap 
are usually, considered by: the pahies to be interde­
pendent, that they are often agreed in a single document, 
and that they may even take place simultaneously, the 
purpose of the Merger Regulation is to assess the impact 
of the operation resulting from the acquisition of control 
by each of the companies. The legal or even economic 
link between those operations is not sufficient for them 
to qualify as a single concentration.

50. Hctice the undertakings concerned will for each 
property transfer be the acquiring companies, and the Q j 

' acquired companies or assets.

47. For example, undertakings A and B merge and 
then- subsequently demerge with a hew asset configu­
ration There will be derequisition by undertaking A of 
various a«Kis (nhich may have been previously owned 
bv mkII. as well a» assets previously owned by under? 
taking B and assets jointly acquired by the entity 
resulting from the.merger), with similar acquisitions for 
uoderukmg B. Similarly, a break-up of a joint venture

■ cittì be considered as the passage-from joint control over 
the joint venture's entire assets to sole control over the 
divided asseu. (see Sohay-Laporte/Inicrox (**). -, ; j

48. A break-up of a Company in this way is ’ssym- 
. metrical'. For such a demerger« the undertakings.
. concerned (for .each break-up operation) will be, on the 
'-tine' hand, the 'origini! -porti« to  dts ranger and on the.. ' 
' «thcT.dteassàithateachoriginalpaky isacquiring. For;., 
•the, s f  job» ,'veni«ne,! .,-Ute'-, undertakingsr

(foréadi bréak^iji'operation) wiH b*  $9 the 
• '^ . ';Iia»d;:d»e^^BiaI p sàiesto  jdie:joint vemurcicach.. :: 
im t s.»-

n  Case I V / M — Omo. of 22 Octcicr
< m  ■■'•v■■ f f f ■ ..

- O  %  •«»ets'i/iErfifeeee ts jsjade -to .specific ;6ts«3 •.'Msidi in 
tfmnsttves cscid cass&tc ■ a  biméets. (e-g- a euSpsjiSbiy, ' a " 

( : -¿mstsa'of a '«cmpaay, .491'. fGCMT • 4 C 8 8 C 9 ' . , 
ei&) to wfcitfc a dsrfwtt®r»i!»fcr can' dearly, be atunuted,

(**) Ose No. 1V/M: I l f -* %lroy-Updm/lM«»9s, of 10 April _

9. Acquisitions cf còntrol by individual persons

51: . Article 3 (1) of the Merger Regulation specifically 
provides that a- concentration shall be deemed 16 arise, 
interislie, where ’one or more persons already 
controlling at'least one undertaking^ acquire control of 
the whole or'pans of one or more undenakings. This 
text indicates that acquisitionsofcontrol by individuals 
will only bring Aboutia lasting change in the,structure of 
the companies concerned if those individuals carry o u t . 
economic activities of their own. The Commission 
considers that the undertakings concerned are the target 
company and the individual acquirer (with the turnover 
of thc undertaking^) controlled by, that individual being 
included, in the. calculation of.tumover). • J--'" •

' 52.Vs4^,ii:?̂ Wai,':,th,e;.:.',̂ ewi,:! takenr inthe;Cotomitsion

:' i;« ’'German < hbtding company* with ' wbstintial retailing 
? ;« s w , ‘and ^Ir jacpbti a private Swiss investor, aajuired 

jointlibnuoi of.■Adis,'»Swss compsny^!^ 
f^raonncfsemces. Mr Jacobs wa* considered to  be an 
undertaking conccmed Becauseof theeconqmic interests 
he iMld' in the industrial chocolate. sugar confectionary 

. -■and coffee sectors. V; ;■ f;;i: •, i

vi,:.

(») Sètfo&ÌUM¿15.’
n  Casi IV/M.Oi J — Aiko/Jtcobl/Adi*. of !6 May «991.
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53. An acquisition of control of a company by its own 
ntnagen is also n  acqumtioa by mdniduab, and «hat 
{us been said above «  A acfoR  also applicable hare. 
However, the management of the company may pool its 
interests through a Vehicle company*, so that it acts with 
a siagk voice and also to facilitate decision making. Such 
a vcude company may be, but is not necessarily, an 
undertaking concerned. The general rule on acquisitions 
of control by a joint remare applies here (see Section
III.4.).

54. With or «without a vehicle company, the 
management may also look for investors in order to 
finance the operation. Very often, the rights granted to 
these investors according to their shareholding may be 
such that control within the meaning of Artide 3 of the 
Merger Regulation «òli be conferred on them and not 
on the management itself, which may simply enjoy 
minority rights. In t}ie CWB/Goldnian Sachs/Tarkett 
decision ("), the two companies managing the investment 
funds taking part in the transaction were in fact those 
acquiring joint control, and not the managers.

i • I
I t .  Acqusskioa of control by a State-owned company.

55. - In those situations where a State-owned company 
merges with or acquires control of another company

O  C i»  IV/M 3V5 — CVt/CoMn^in Sachs/Tarkeu, of 21 
frimiijr 199« .

controlled by the same State ("), die question arises as to 
whether these transactions really constitute concen-

■ nations within the meaning of Article 3 of the Regu­
lation or rather internal restructuring operations of the 
\wb1ic seadr group of companies* C*). In this respect, 
recital 12 of the Merger Regulation sets forth the 
principle of non-discrimirution between the public and 
the private sectors and declares that ‘in the public sector, 
calculation of the turnover of an undertaking concerned 
in a concentration needs, therefore, to take account of 
undertakings making up an economic unit with an inde­
pendent power of decision, irrespective of the way in 
which their capital is held or of the rules of adminis­
trative supervision applicable tO them*.

56. A merger or acquisition of control arising between 
two companies owned by the same State may constitute 
a concentration and, if it does, both of them will qualify 
as undertakings concerned, since the mere fact that two 
companies are both owned by the same State does not 
necessarily mean that they belong to the same ‘group’. 
Indeed, die decisive issue will lie whether pr not these 
companies are both pan of the same industrial holding 
and are subject to a certain coordinated strategy. This 
was the approach . taken 'in the SGS/Thomson 
decision (**).

(") By *State\ reference is made to any legal public, entity, ¡.e. 
Member States but also regional or local public entities such 
as provinces, depanmenu, Lander, etc 

(“) See also Commission Notice on the notion of a concen­
tration, paragraph S. ,

H  C»»e IV/M.2I6 — CEA Industrie/France Telecom/ 
Finmcceanica/SGS-Thomson, of 22 February 1993.
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' '■ b . 
ANNEX

‘DEMERGERS' AND BREAK-UP OF COMPANIES (*)

Mci|Br OTiwti 

U tfo rt m ttf/H  ;

Company A Company B

Afurntrj/et

Merged company

Combined asseu

A fitt hm Jkfai up t i t  m tig tr

Company A: " .
Divided Assets o f merged company: 

tome (mkial) asse»«f A . <>
— tome (inkial) zstzxs c f B
— some (subsequent) stseu of the merged company

Company B:
Divided Assets of merged company:
— seme (initial) assets of A .
— some (initial) assets of B
— some (subsequent) assets of the merged company

Joml venture Kcaaiit
K

S jb ttJV

Company A Asscu of A for the JV . Asseu of B for the JV Company B

A fitt J V .

.Company A . Joint venture

Combined asseu \

Company B

Afitt httkhtg up tbt JV

Company A Divided Asseu of ¡om venture;

. -• 1 •—' <tmt (initial) asses of A % c' «•
: ‘ A “v — some (¡«¡u$ •»W

' r %, *> «orne (téx^ttoi) iaesetsofthé'JV \

Company B . . . Divided Asseu of joint venture:
™ some (iniua!) «sseu of A 
^ ’*©me(inhial) assets of B
> r  sonie (subsequent) asseu of «l»e JV

O  ‘ntcti*. nfraoce it su4r ic spcoTiC utcu «fudi in tfcnmxWt covU ícohmk ih c  a basinets'(e«. a subt¡dÁty,.a dmücmof • cmnpàây, in ccniin 
cmíWtirfi ei'lócentct) t«»túdia BUulnti>nH>*CTCiackMl)rU tanbvtrd. ,
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. .  ' • • »
COMMISSION NOTICE
M  calculation of tnmover

BsderCoaadI Regalados (EEC) No 4064/8Ï of 21 iy> m litT 1989 on the control of concco-
tratioitf between undertakings O

(94/C 385/04)

r ' . ' \  -(Test «idi EEA ickrasce)

•1. The purpose of this notice is to expand upon the 
text of Arrides 1 and 5 of Council Regulation (EEC) No 
4064/89 (hereinafter referred to as 'the. Merger Regu­
lation*) and in >o doing to elucidate certain procedural 
ahd practical questions which have, caused doubt- or 
difficulty.

2. This notice is based on the experience gained by 
the Constiussion in applying the Merger Regulation to 
date. The principles »  sea out will be followed and 
further developed by the Commission's practice in indi- 

; yidiiil cases.

3. The Merger Regulation has a two-fold test for 
Commission jurisdiction. One test is tkat the transaction 

'must be a concentration within ihe meaning of Article
3 (*)• The second comprises the three turnover thresholds 
contained in Anicli I and which are designed to identify 
those transactions which have an impact upon the 
Community and can be deemed to be of ’Community 
interest'. In particular, the world-wide turnover 
threshold is intended to measure the overall dimension of 
the. undertakings concerned, the Community turnover -

'threshold seeks to-determine whether they carry on a 
minimum.-level of activities in the Community and the 
two-thirds ndc atmy to include purely , domestic trans­
actions from Community jurisdiction. Turnover is used 

. as a proxy.for the economic resources and activity being 
combined .in. .a concentration, and it is allocated 
geographically torsflect the geographic distribution of 
thetc m ourtesand activity. . V:

4... The thresholds as "such are designed to establish 
jurisdiction andjw kto assess the market position of the 
partiw to thcccacen tra tioo  nor the impact o f : the

¡adu4e turnover derived ; 
devoted to, aQ areas of •; 

activity H ^t^ .'fparties;’ /and n o t; just; those.directly 
lerohed im &e<?0Qcerm lo f th e  Merger
Regulation i«U S.cjtt'! the thrtsholds to be nsed' to 
¿cwrratM^a^coacaBtrttiori of 'CoKicnunity dimension" 
frhik /A m ^vS^expU ins how turaovershould be

f ) ' IV  HWi p. I, corrected vcnaea OJ No

O  Tb* rfauon is M M  in the Notice on
Id« M«i0»^^MM¥mnu0«i’. ■

S. The fact that the thresholds of Article I of the
• Merger Regulation are purely quantitative, since they ate 
only based on turnover calculation instead of market 
share or other criteria, shows that their aim is to provide 
a simple «nd objective mechanism that can be easily 
handled by the companies involved in a merger in order 
t o . determine if their transaction is of Community 
dimension and therefore notifiable.'

6. Thé decisive issue for Article. 1 of the Merger 
Regulation is to measure the economic strength of the 
undertakings concerned as reflected in their respective 
turnover figures, regardless of the sector where such 
turnover was achieved and of whether those sectors will 
be i t  all affected by the transaction in question. The 
Merger Regulation has thereby given priority to the. 
determination of the. overall economic and financial 
resources that are being combined through the merger in 
order to decide whether the latter is of Community 
interest. \  -

7. In this context, it is dear that turnover should 
reflea as accurately asjpossible the economic strength of 
the undertakings involved in a transaction* This is the 
purpose of the set of rules contained in Article 5 of the 
Merger Regulation which.are designed to ensure that the 
resulting figures are a true representation of ̂ economic 
reality.':

8< The Commission’s.intetpretatibh of Aru'dcs 1 and 5 
with respect to calculation of turnover is without 
prejudice to the interpretation which may be given by the 

. Court of Justice or the Court of first Instance of the 
European Commuiiities. ^

. L ‘ACCOUNTING* CALCULATION .OF TURNOVER

I; .Turnover;as'a reflection of activity . ,

1.1. Tie concept o f turnover

9. The concept of turnover as used.in Article. 5 of (he 
Merger Regulation refers expjiddy to 'the amounts
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derived from the tale of products and the provision of 
services’. Sàie, as a reflection of the undertaking’s 
activity, is thus ■ t|se essential criterion for calculating 
turnover, whether for products or the provision of 
services. 'A o m i i  .dsmred £rom «ale*' generally cpfsar ia 
cossjmsy ®osq$q& m éer the hgàding ‘tales'.

10. In the 'ism ; of produe», turnover cut ' be 
determined without difficulty, namely by identifying 
each commercial t a  involving a transfer of ownership.

11. In the case of services, the factors to be taken into 
account in cslcukuisg mnover are much more complot, 
since the cbtB®e«mI "sot involves a transfer of Valúe’.

services by the undertaking and is therefore reflected in 
the price (*). For example, aid towards the consumption 
of a product allows the manufacturer to sell at a k'ghrr 
price than that actually paid by consumers.

* A ,

17. With regard to services, the Commission looks at 
the undertaking's ordinary activities involved in estab­
lishing the resource* required for providing the service. 
In its Decision in the Accor/Wagons-Lits case (*), the 
Commission decided to take into account the item 'other 
operating proceeds’ included in Wagons-Lits’ profit and 
loss account. The Commission considered that the 
components of this item which included certain income 
from its car-htre activities were derived from the sale of 
products and the provision of services by Wagons-Lits 
and were part of its ordinary activities. '^ . ..

12. Generally rpcs&bg, the method of calculating 
turnover in the case of services does not differ from that 
used in the case of products: the Commission takes into 
consideration the total amount of sales. Where the 
service provided is cold directly by .the provider to the 
customer, the turnover of the undertaking concerned 
consists of the total amount of sales for the provision of 
servjee* in the last financial year. '

13. Because of the ^complexity of the service sector, 
this general principle may have to be adapted to the 
specific co&dkinnj c f the service provided. Thus, in 
'^ f i2in sectors of adim y (such as tourism and sdver- 
tSsiitg), ths service may be sold through the intermediary 

.jo§ cthst suppliers: •iksauie ? f the diversity of such 
•• sect®«»', 'many ^different; sttu’adcns . may.. arise,; For 
•exsjjspk, the.- tssrnovsr of a service, 'undertaking which 
slm  ss art intemediaiy .«¡jay consist solely of the amoupt 
ef eommissioa* which'it '¡receives. .

14. ’ - Similarly; in. a nitmbcr of areas such as .credit, > 
financial seroses ¿od cssurancs, technical problems in ■ 
càktilaiing - turnover - arise which ■ will be ■ dealt with in . 
«ectíoallí, ;a ;V:

' V'j' !■ /  ‘*• ^  1 ; ■' -I1.. '' % p /  . • ’ ' . . .  ' - * : . .>'■ 1 ' I- r;
15. ;,j;Àiiìde 5(1) { à b i l i «  the omousa tobc included 

..¡a ¿¿s' cafctslîîiæa of tæroover «mm correspond'to'the
•©idtfiary fcawties’ ©f the undertakings concerned.

,  - i , ;  't: 'V'" ' •*

16. "‘Wkii -iegsid to.«kj.granted td undenakings by 
p u b k  W ie i ,  cay 'aid rciatiag. to oris cf ¿he ordinary

-.aetrvieks of cn'.undmsJú&g concerned a  liable to. be 
v hfehded ,ih ths cdqslsSica cf turnover if 'the -imd^naking . 
fa lî îà î  ths r ^ s ^ ^ c í  tS^ 'aid fcaá if the .aid is directly 
ÊJîW  ; to _tl»e sale c f 'products and ' the’ provision' m

2. T'i«’ turnover.

’net'IS. The turnover to be taken into account is 
turnover, after deduction of a number of components 
specified in the Regulation. The Commission’s aim is to 
adjust turnover in such a way as to enable it to decide on 
the real ecbnomk weight of the undertaking.

1.2.1. The deduction o f rebates and taxtf

19. Ankle 3 (1) provides for the 'deduction of sales 
rebates and of value added tax and other taxes directly 
related to-turnover^. The deductions thus relate to 
business components (sales rebates) and tax components 
(value, added tax and other taxes directly rëlated to 
.turnover)/',''''.-' -L ■ *■

20. ‘Sales rebates' should be taken to mean all rebates 
or discounts which are granted by the undertakings 
during their business negotiations ^ th  their customen 
and which have a direct influence on the amounts of

"fp r  ^:kb : v;'v ; : ,v  > v.'f

¿it^^'yy.'regardi' thededuction '^ ' ' . i i i ^ y ^ J i e ^ i e r ' 
Regulation refers to .V A T an d  fother taxes diiie^y 
related to . turnover*. As far as VAX is ¡concerned, its

O  See Cate IV/M.1S6 — Cereol/ConiinenuteluiUna of 17 
Ncvcenber 1991. In this case, t}ie Cotnmiuton excluded 
Community iid from the calculation of turnO«r bec»ute tKe 
aid v&s not inteodcd to tup{>orx the tale o f producu niou- 

. haured by one pi the undettokingt invotved in the merjer, 
but ihe producers of the raw maurialsitgram) nsed bjr the 
undertaking, which tpedalised tn the eruShing of grain.

O  Case IV/M.126 — Ac«or/^agons*Lits,df 2t  April 1992.
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¿eduction does toot in genero) pote any problem. The 
concept of "taxes directly related to turnover* is a dear 

. reference to indirect taxation since it is directly linked to ' 
turnover, nidi as, for .example, taxes cn alcoholic

2JI.-The dedwffo&qf'iaunud'turnover' '

22. The first subparagraph of Arride 5 (1) states' that 
'the aggregate turnover o f an undertaking concerned 
shali not iadude the sale of products or the provision of 
services between any of the undertakings referred to in 
paragraph 4’, i. e. those which have links with die under­
taking concerned (essentially parent companies or subsi­
diaries). ’

23. Thé aim is toexdude the proceeds of business 
dealings «mhin a group so as to take account of the real 
economic weight of each entity. Thus, the 'amounts* 
taken into account by the Merger Regulation reflect only 

, the transactions which take place between thé group of 
undertakings on the one hand and . third partie; on the 
eiltef.

'.3. Adjustment of ' turnover calculation rules for the' 
diifereot types of operations '■

or any other form of provisional .accounts in any but 
exceptional circumstances (see the next paragraph). 
Where a Concentration takes place within the first 
months of the year and audited accounts are not yet 
miUble for the most, recent financial year, the figures to 
be taken into account are those relating to the previous 
year. Where there is a major divergence between the two 
sets of accounts, and in particular, when the final draft 
figures for the inost -recent years' áre available, the 
Commission may ideade to take those draft figures into 
account. *

27. Notwithstanding paragraph 26, an adjustment 
must always' be made to account for acquisitions or 
divestments subsequent to the date of the audited 
accounts. This is necessary if the true resources being 
concentrated are to be identified. Thus if a 'Company 
disposes of a subsidiary or closes a factory at any time 
before the signature of the final agreement or the 
announcement of the public bid or the acquisition of a 
controlling interest bringing about a concentration, or 
where sudi a divestment or closure is a pre-condition for 
the operation. C) the turnover generated by that

• subsidiary or factory must be subtracted from the 
turnover of the notifying, party as shown in its last 
audited accounts. Conversely, the turnover generated by 
assets of which control has .been acquired subsequent to 
the preparation of the most recent audited accounts must 
be added to a company’s turnover for notification
purposes. \ ' V' '■ '

3.1. Tie generaf n it..

24. According toArtide 5 (I) of the Merger Regu­
lation ‘aggregate turnover within thé meaning of Article 
(  (2) shall comprise the amounu derived by the under- 
takings concerned inihepreceding financial year, from 

' the Sale of.prdductf;and the provision of services . . 
■The bask, principle (is thus that for each undertaking 
concerned the.tuhKwer to be taken into açcôtmt is the 
turnover of thedosm  financial year to -̂the date, of the 
.^transaction^/; . '■ . •; r
>,

25. This p«ms*en; show* that since there; áre usually 
m  audited accountscf the year-ending the day before 

-.the .tranfactkm,-'; the doscst representation of a .whole
- çne'i

la oax axu  .«pon use ; 
avfiM>k-Ai ■ > -general ' 

^rvät ’ ifcéfeStóv tWC>mro'i«i&n : will referto .audited or 
j'odbiec defcàitivé ®cco«sasl'However,,in caSéSwhére major.
' ̂ ^^»cá'*''bétwé«ó.'-í?iíw' ; Community*« ’’ •’ accounting ' 
-fándiíds'/áéá.'-Óíóíí .of s- Ww-niía&f ,couatry are 
" obscrv@d» ̂ ¿c Cocsó^úsá ̂ nay conuder it necessary to, 
«mtteVtkapc. 8éÇ3Û ^ ' m:.accordance witbCommunity ' 
Racdagtfe" ta m p e g  of turnover. Tbe Commraaton is, in 
cuy -ease, eshactanJ *o d y  on pnmason&l, management

28. Other factors that may affect turnover' on a 
temporary basis such as a decrease of the orders of the 
product or a slow-down of the production process within 
the period prior 'to the transaction will be ignored for the 
purposes of calculating turnover. No adjustment to the 
definitive accounts will be made to, incorporate them.

?9. . Regarding the geographical allocation of turnover, 
since.. audited- accounts often do not1 provide a 
geographical breakdown of the son required by < the 
Merger Regulation, the Commission will rely on the best 
figures .available 'provided by. the companies'' in 
accordance with the rule laid down in Artide 5 (I) of the 
Merger-Regulation(see Section 11.1)1...

. that .‘wheretht concentration consists in 'the acquisition 
of pam, whether or not constituted as' legal entities, of 
o n ec i  mors undertakings only the turnover relating tipi 
thc parts which are the subject of the transaction shall be 
taken into aiccount tirith Regard to. the seller or sellers'.

(•) Se«, Judgment o f  24 March. |W4; of the Court of Ftni 
lasjinct ia Case T-l/93 —  A ir Fnmct v. Conmi'flion (noc.

''.yet published).'. ' . • '
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i l .  .This pfttmsJoa ernes that when the acquiror doss 
not purchase i n  ensiae group, but only one or part of its 
besstesses, « fadM  dr. cot conssmsted es & subadiaiy, 
ooJy dss.tswDoiw’ cf tbe part effectively «squired should 
■be Btrftwigd'^a tlte mzzavss cslcuhdoo. In fats* although 
ta k^al'tsnsa -«la sz*kr'&s a whc!e (with all its mbsi- 
•diaiies) is ca G2 tx £ d  p m y  to the transaction, since the. 
■^c^ptifdiTO' egeccntsai easiest be coadudcd without 
A os,- fee.' §s5a$s; m ' -roJs eecs ’ die - -agreement has {teen - 
¡snptemenfcd. .Ifce ppssMe impsct of the transactioa in 

' the , marketplace ■’SiiSJ' esdusively depend on the combi* 
Ration of the eesnonsic aad financial resources-that are 
the subject-c? a property transfer with, those of the 

and not on die pan of the seller who. remains

ijÜ. .Stàg£ézâG$zri'Jwiiî

32. ■'• Sons«?:»» ecstaia. successive transactions are only 
individual steps within & wider strategy between the sam« 

.panks'. CoiiM au is caca transaction alone,'even if. only 
for'desermimssg jurisdiaion, ’ would imply •,ignoring 
economic/reality: Ai: «1«' same time, whereas some of 
these. staggered :-.opei?iions may be designed in this 
fashtoi because they will better meet the needs of the 
panics, h  is nm excluded than others could be structured 
like this in order to circumvent the application of the 

/Regulation."'/ • • v

33. ¿'The' , Merger ’ Regulation .has ..foreseen .'-these' 
scenarios sn .A h k ie$ (2), second subparagraph, vh'ich 
provides that *t*'q. or /more traiisaaions within the 
ipcMtng ,of tije ' iint.vcttbparagraph' ^which /take: pfiice.'. 

.within.»• two-year period-between the same persons or 
M'jidesialuiigs (hall .fee; treated :m ' one And 'the: ''.same 
coneeotniioa prising es. the date of ifcjan'tnm saaioftV .

- ’v..
.34. ■ t la  practical terms* this provision m eans'that'if 
: company -, A -/feuyi: a .; tti&îiditry - <of company -, B that • ■’ 
•rep r^a504a '® îsfe '-ç ïc?aU  kcuncyofSrfsfld ©W.fttar • : 
plater:« % /
■■jit sraasa^jM 'w ill A iiim fa " ■
•dm /eiÉb'vf ^ . ¿ ^ i i s ^ ^ o a l y ' i t t a i o ^  ajpntbvcr'im- ■ 
■'tfe'Csfflsmeis^'of BpU'3’̂ 9 milltcn, ’tbc^fim w w iic iiy  j 
would àoi.fec «sciifîaSîÎ£.îlow'eyer,i since dw-second/ujta/.' 
place ; «¡duo 'ke '■

-iS.t srâgie transaction when the tecsndoccvrs.

’ S3., Ih s  iœpenaœce,.©? the provision is that ppm m s\ 
aiotis Iferéslaa/ t«à-yau») b&eùms aoofjafefe/wkfe 

'cô te  t die dvbkoMs^arc 
çm dsüvely met. • - ■

3.4. Turnover qf.groups

36. When an undertaking concerned in a concen* 
tratioa trithin the meaning of Ankle 1 of the Merger 
Regulation (*) belongs to a group, the turnover of the 
group as a whole is to be taken into account in order to 
determine whether the thresholds are met. The aim is 
again to capture the’ total volume of the economic 
resources that are being combined through the operation.

37. The Merger Regulation does hot define the 
concept of group.'■.•'in' abstract terms but focuses on 
whether the companies have the right to manage, the 
undertaking's affairs as the yardstick to determine which 
of the companies t^iat have some direct or indirect links 
with an undertaking concerned should be regarded as 
part of its group. 'V

38. Article 5 (4) of the Merger Régulation provides
, the following: /'■' ' ■ ■ ' ?

'Without prejudice to paragraph 1 (acquisitions of pahs) 
the aggregate turnover of an undertaking concerned 
within the meaning of Article 1 (2) shall bf calculated by 
adding , together the respective turnovers of the 
following: ' /■/.-

(a) the undertaking Concerned!; . ,

(b) those undertakings in which thé undertaking 
concerned direcdy or indirectly; '

- 7- owns : more thin half the capital or business 
.assets,or, : ..1 - Y -■/ / ' / ' / '

hat the power to exercist more than half the 
'..voting.rights,or .. ■> ' ' ,v-'."

—. h*i.' the power 0  appoint more than half the 
members of the.supervisory board, the adminis- 
trathcboardorbodieslegillyrepresenu'ngthe 

: 1 ^v i^ iia lw i^o r;.

j — has the right to manage thc underukings’ affain;

;-,:;<oneen»ed..tHe rights br powers listed in (b

(d) tiiose undertakings in «btdt an. underuking^ as ’ 
rticntd .to  ia  (c) has the rights or powett listed in 
to i  1 , ^  ,

. (*) those' undertakings in ^ iich  two or more under*
. talùngs as referred to in (a) to (d) jointly have the 

rights .or powers listed in (b).* - * Ï-:

O  Sie Cowaaiitioo' Notice on thé'notion of undcrukingt 
concfmid. 'V •
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This means that the turnover of the' company directly 
involved- ia the transaction (subparagraph (a)) shoukl 
include its subsidiaries (b), its parent companies (c), the 
other subsidiaiics of its parent companies (d)and any 
other «adeHaknpJotntiy controlled by two or mote of 
die cowyanKs beioogmg to the group (e>. A graphic 
cx w y lt is m  fellows:

TW  —ifiw liia t  fM tfm H  and tu  grxyop:

’. c: Tbc uodenakÌA£ Concerned ■

b: Its ntbsidiarie* Mad their.own subsidUries (bl >nj M) '

«: hsparat companies and their own parent.companies (cl j

.'.d: Other subsidiaries of the parent companies of .the under* 
takmg«OQcen>cd -.-,‘v

e: Conyinirt jointly controlled by two (or more) companies of

Tktteletter* correspond io the rtWvam tvbparagtapht of 
Aradcf (4).: v  ’■

X is  ¿ a /  v i W ‘!.

: 'V‘>; ■■
■' f  •; ’■ :

• S etrn ! rtm arkscanbe ma&fróm this chart : f

; (1 ) As Iqrk as thetesto f control of subparagraph (b) is 
fclfilkd, the whole turnover of the, subsidiary in 

' - (jucsuen wQl hc uken into account regardless of the 
sctualehsrcholdingof the controlling company. In , 

--■'-"-the''example. ihe whole turnovcrof tlw w e*  sub­
sidiaries (cafied b) of the undcnakingconccrned (a)

(2) When any of the companies identified as belonging 
to the group also control others, these should also be 
incorporated to in the calculation. In the example,

4 one of the subsidiaries of a (called b) has in nun its 
own subsidiaries bl and b2. .

(3) When tw o o r more companies jointly control the 
undertaking concerned (a) in the sense that the 
agreement of each and all of them is needed in order 
to manage the undenakings affairs, the turnover of 
all of them should be included Q . In the example, 
the two parent companies (c) of the undertaking 
concerned (a) would be uken into account as well as 
their own parent companies (cl in the example). 
Although the Merger Regulation does not explicitly 

. mention this rule for those cases where the under­
taking concerned is in fact a joint venture, it is - 
inferred from the text of subparagraph (c), which 
uses the plural when referring to the parent 
Companies. This interpretation has been consistently 
applied by thie Commission. ,

(4). Any intra-group sale should be subtracted from the 
turnover of the group (tee paragraph 22).

39. ' The "Merger Regulation also deals with the 
specific scenario., that arises when two or more under­
takings concerned in a transaction exercise joint control 
of another company.; Pursuant to point (a) of Article
5 (S), the turnover resulting from the sale of products or 
the provision of services between the joint venture and 
each of the undertakings concerned or any other 
company Connected with any one of them should be 
excluded. The purpose of such a rule -is to avoid double 
counting. With regard to the turnover of the joint 
venture generated from activities with third parties, point'
(b) of Anicle 5 (5) provides that it shall be apportioned 
equally amongst the undertakings concerned, to reflect 
the joint control C).

40.  ̂Following the principle, of point (b) of Anicle 5 
the case of joint ventures between 

; undenakingS' -’iwncerned >'and third y  panics, the 
Commissioa's practice has so far been tó allocate to each 
of the undertakings concerned the turnover shared 
equally * by all the .controlling 'companies in the

O  See Comroiisibn Noticc on the notion• of undertakings
- concerned for. acquisitions: of contrbl bya  joint venture 

(paragraphs 26 *o 29). . ' .. ’• /,
O  For example, company A and company B set up a joint 

. venture C  These two parent companies exercise at the same
■ time joint control of company D, although A has 60 Vt and 
B 40 %. of the capital; when calculating the turnover of A 
and B at the time they' set up the new joint venture C, the 
turnover of D with third parties is attributed in cqualiam 

'■ «0 A and B. .

■ ;. ,■ •*
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joint venture. In eU these cases however, joint control 
has to be demonstrated.

41.. It should be cstcd that Article 5 (4) refers only to 
die groups that already « k  i t  the time , of the trans- 
action, i* . the .group of each of the undertakings 
concerned in an operation, and not to the new structures 
created i s  a result of the concentration. For example, if 
companies A and B, together .with, their tspecdve sub­
sidiaries, are going to merge, it is A and B and not the 
new entity that qualify as undertakings concerned, which 
.implies that the turnover of each of the two groups 
should be calculated:independently.

42. Since the aim of this provision is simply to identify 
the companies belonging to the existing groups for the 
purposes of turnover calculation, the test of having the 
right to manage the undertaking's affairs in Article 5 (4) 
is somewhat diffcrcat to the test of control set out in. 
Article 3 (3), which refers-to the acquisition of control 
carried out by means of the transaction subject to exam­
ination. Whereas the former is simpler and easier to 
prove on the basis of factual evidence, the latter ismore 
demanding because in the absence of an acquisition of 
control no .concentraion 'arises.

with an independent power of decision’, then the 
turnover of those businesses should be considered pan of 
the undertaking concemed’s group for the puiposes of 
Article 5. .

n. GEOGRAPHICAL ALLOCATION OF TURNOVER

1. General rule

45. The second and third thresholds set by Article I 
select çases which have sufficient Community turnover to 
be of Community interest and, which are primarily cross- 
border in nature. They both require turnover to be 
allocated geographically to achieve this. The second 
subparagraph of Article 5 (1) provides that the location 
of turnover is determined by the location of the customer . 
at the time of the transaction.

Turnover, in the Community or in a Member State, 
shall comprise products sold and services provided to 
undertakings orconsumers, in the Community or in that 
Member Sute as the/case may be.V

3.5 Tuiitever o f Smt-cwncd companies

4j ;  Amcis 5 (4) sets out die method to
desmssin? she economic grouping to which sn under- 
ukisag concerned belongs for the purpose of calculating 
turnover«, the Ankle's provisions should be read in 
conjunction wish recital 12 of the Regulation in respect 
of State-owned enterprises. This recital states that .in 
order to'avoid diicriminaiion between the public; and 
private sector, account should be taken 'of undertakings 

’ taakmg up an economic unit with an' independent' power 
c f  decision trt&psaive of the way in which’their'capital, . 
is "held or,©f the-.roles df ''administrative" supervision : 
applkable ■: t©-tbepi\.. Thu's ydse. ©sere/ fact that two ' 
cnmpan«rt.'.jd.re/b(»th State-iJwrced should r iot’-auto' ,

. mstkally lead to the concluiuon dsat they are pari of a '' 
group -for 'AnieSeVS. purpoi^s, Rather « , sboacld-;be 
coasidered;-wfecthcr;theri' are groundsvto.coMfderi'jhat-;i 

•'t^,-«ampasi«i;vcs3$ytute. i n  to d e p ^ im . eciyiiG^k": V

••4« . : ' ’a;Staw-o%-n«d cocopaoy «3 rio tpahof . ■
' an «nerifl i^ustml'ttoMing^compsny and is-not'eubfe« .. 
to  t i i ' h ® l d » n $ s , ' '

t:H &c«5iS V y tre » rd  ;as .-ara '¡¿itpiuiie^t 'group' for'1 the - ■ 
p u p a e *  and' • "«»raWer ©i > ether

■ csmpanks ©wtsedbjrEisat Stats tshcadd mot fee taken into . 
.«ccsurit. WhsrCjlKjwcvcf, a  M eeker State's ta*em u:are ' 
■:$tm psd tPgcsfcttT fa .fcaldirig cc iapankv  are. raaoaged; 
< t t g e a i e r » o ^ 't e u o c a k  ' 'eksi’ tliat . 
iSm j-ow ned fu n  @f ca 4eemtoD«s «¿nit :

46. The reference to ‘products sold' and 'services 
provided’ is not intended tp discriminate between goods ' 
and services by focusing on where the sale takes place in 
die case of goods but the place where /a ¡service is ■ ■ 
provided (which might be different from where the 
service was sold) in . the case of services. In both cases 
turnover should be attributed to the place where-the 
customer is located because that is, in .most cirumstances, . 
where a deal , was made, where the turnover for. the 
supplier, in question was generated and; where 
competition with alternative suppliers took place Q . The 
second subparagraph of Anide 5 (1) does riot focus on. 
where a good or service is enjoyed or the benefit of the 
good of service derived! In the casc of a mobile good, a ■ 
motor car" may well be driven across"' Europe by its 
purchaser but it was purchased, at'only one place — 
i'arisi Berlin or Madrid »ay. Thisis also true in the casé ; 
of ..those services where it is possible to separate, the' ' 
purchase of a service, frotii itsdelivery. T hui in the case 
©f package'holidays, compeutlon for the Mleof.holidays t 

:.i^SMWgh?.úav¿| ';a g e n t s ~ *  
topping,' evcn though the setvice; m*y bé "prt)v¡ded ¡n a 
aximbzt of distant locations. This uar^ever b , However, 
earned IcciJly and not at the. site of, an eventual holiday.

47 This ; applies even where a .¡fnuliinaiional 
corporation has a O ortm unityhuyingttrategy and

O  the place where the customer was: .located when
. purchasing the goods or service and the place where the' 

faSios »«subsequently made are differnt, turnover should 
be aliodted to the -former.
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sources all its requirements for a good or service from 
one location. The fact that the components are 
subsequently used in ip  different plants in a variety of 
Member States does not alter the fact that the trans­
action with a company outside the group occurred in 
only one co w ry . T ie  subsequent distribution to. other 
sites is purely an internal question for the company

the Commission in iu practice has consistently adopted 
the definitions provided in the first and second banking 
directives:

■ ‘Credit institution means an undertaking whose 
business is to receive deposits or other repayable 
funds from die public and to grant credits for its own 
account* (**),

41. Certain sectors do, however, pose very particular 
problems with regard to the geographical allocation of 
turnover (see Section III).

2. Conversion of turnover into ecus

49. When converting turnover figures into ecus great 
dare should be taken with the exchange rate used. The 
annual turnover of a company should be converted at the 
average rate for the 12 months concerned. This average 
can be obtained from the Commission.'The audited 
annual turnover figures should not be broken down into 
component quarterly, monthly; or weekly sales figures 
and converted individually at the corresponding average 
quarterly,' monthly Or weekly rates and then thé ecus 
figures summed to give a total for the year.

50. When a company has sales in a range of 
currencies, the procedure is no different. The total 
turnover given in the consolidated audited accounts and 
in that company's reporting currency is' convened into 
ecus' at the average rate for the 12 months.' Local 
currency saks^hould riot be- convened directly into ecus' 
since these figures are not from the contolidaied.audiied 
accounts #f the Company. .

III. CREDIT AND OTHER FINANCIAL INSTITUTIONS 
’-AND INSURANCE UNDERTAKING?. : .

ÿ*!-'•£.¡s’’ • ; '-S'~ • •' ‘ > ^ ■
S l. Tbe sicdfk^' ^  Jbantùng and m ùtancc
«ctm tks ¿J lormaîîy recog nil ed by the M ergerRegu- 
htion which iodudes specific pcovisiocis dealing «nth the ; 
calculation of turnover !or these sectors H  Although 
the Merger Regulation does not provide a defenRion of 
tbe,teritts,*credk iasxituuons aad other financial insti* 
em ioni «¿Imi the meaning of point (a) of Ankle'S (J),

— 'Financial institution shall mean an undertaking other 
: than a credit institution, the principal activity of 

which is to acquire holdings or to. carry one or more 
of the activities listed in points 2 to 12 in the 
Annex* H -

52. From the'definition of 'financial institution' given 
above it is clear that on the one hand holding companies 
shall be considered as finiuicial institutions and, on the 

. other hand,■ that undertakings which perform on -a 
regular basis as a principal activity one or more activities 
expressly mentioned in points 2 to 12 of the abovemen* 
tioned Annex shall also be considered as financial insti­
tutions within the meaning of point (a) of Article 5 (3) of 
the Merger Regulation. These activities include^

— lending (inter alia, consumer credit, mongage credit, 
factoring,...), -

— financial leasing,

—• money transmission services,

— issuing and managing instruments of payment (credit 
cards, travellers' cheques and bankers’ drafts),

—r guarantees and commitments, '

— trading on own account or on account of customers 
in money jnarket insirumenu, foreign exchange, 
financial futures and options, exchange and interest 
rate, instruments, and transferable securities,

— participation in share issues and th$ provision of 
services related to such issues/ _

: if'-'S . .V; ^
— advia ib iindenikings pn capital structure, industrial 

strategy and rehted questions and advice and services
; to mergers and the purchase 6i undertakings, ,

C*) fim  Council Directive (77/780/EEQ o f  II -December 
197?'on the coordination of laws, regulations and adminis*

. trative provisions relating to die taking up and pursuit of. 
die business of credit institutions; Article | (OJ No LÎ22, 
17.12. 1977, p. JO). r. ■ ■■

iking I 
article

f l  SeeArtkie 3 O) of (he M ttpr Regaktioa.

(”) Second Council Directive (89/646/EEC) of IS December 
1919 on thé coordination of laws, regulations and adminis­
trative provisions relating to the taking up and pursuit 
of theeusiaess of credit . institutions, Article I (6) (OJ No 
L )86, 30.12.1919, p, 1).
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—  money broking,

. —  poitfoSa management and advice,

flsidi of securitict

institution has a portfolio o f  bonds and other interest- 
bearing securities has been udimUted for the purpose of 
the application of the Merger Regulation to a means of 
granting credit and therefore the securities held have
been^conadeied as loans and advasces (**)•

2. Cakdss&mdicamOTcr 2.IX  T u rn o v er o f leasing  com panies

53. The methods of calculation of turnover for credit 
and other financialinstitutions and for. insurance under­
takings are described in Article 5 (3) of the Merger 
Regulation and examples rue provided in guidance notes 
one and caw respectively, annexed to Fona CO. These 
provisions remain in force. The purpose of this section is 
to provide an answer to supplementary questions related 
to turnover ca la ik u o n fa r die aboyementioned types of 
undertakes wfsfeh were raised during the first years of 
the appl& toji -©£ w  Merger Regulation.;

2 J .  C^sdk sn d fsssid iJ  imtitwtwM ('otèer. tkm  finamcud
fcylffPŷ y '

2.1.1. .G en e ra l,’/- .

S4. 'I W c  are n&jrstsaily. no particular difficulties in 
. applying tftr « Is  c5 osjs-fcznib of total asseu.for the defi- ■ 
'«won' ®F&e> «c*l4*wde turnover to credit institutions
end c jfe r t e d s  c l  feandal institutions. However, diffi­
culties may, asiii ’«rhL regard to the calculation of 
CemroBnhjWife .lioniover. and the determination of the 
turnover within Member States- for the purpose of 
application •©f'.ste. two-thirds rule. ' ;

57. There is a fundamental distinction to be made, for 
the purpose of application of point (a) of Article £ (3) of 
the Merger Regulation, between financial leases and 
operating leases. Basically, financial leases are made for 
longer periods than operating leases and ownership is 
generally transferred to the lessee at the end of the lease 
term by means of a bargain purchase option included in 
the lease contract. Under an operating lease, on the 
contrary, ownership is not transferred to the lessee at the, 
end of the lease term and the cost of maintenance, repair 

.and insurance of the leased equipment are included in. 
the lease payments. .Afinancial lease therefore functions 
as a  loan by the lessor to  ehàble the lessee to purchase a 
given asset. A financial leasing. company is thus a 
financial institution within the meaning of point (a) of 
Article 5 (3) and its turnover has to be calculated by 
applying the specific rules related to  the calculation of 
turnover for.credit and other financial institutions. Given 
that operational leasing activities do not have this 
lending function, they are not.considered as carried out 
by financial institutions, at least as primary activities, and ' 
therefore the general turnover calculation rules of Article
5 (I) should apply (M).

2:1.3, T u rn o v er o f  fund  m anagem ent com panies

f i

55., ■ ■ / Difuttiltsas' ¿1» . arise t m h ^ e ;  financial- insu* 
Vj(»ÙBns’w|ùdt--4ó‘. pçs''provide bans; and 4dvaiices 'stricto 
','emittic r W ^ ' t ^ e r a f i t  granted,'»f .aay p js ts ,'« 'n o t'i 
' r e î ^ a t  iffiâsatef e j/th î economic activity and weight of 

. ^ 'C ^ i ^ l t l ^ 'f C M i e n i k e d  • -'T te j i  the essî, fer 
^sset'jmanageœént companies, ’merchant '

■ ,*ard % càmpan&s, ' •; tradings ' :lomgn
A-iBiciJu ff l^ ^BÎB^qr i w w i '  iakraœ e^.fw aiic ia î lutures'

fa éàçb m e s , thedstif-
•• M  jCe^Œ M ^-iw ^e wreorcr ©iiag'-th* ' criteria
' cansibt be applied

■ **' -’T m iéo tà iiiM i]  ’tesa ti' «© «b* calculation .of
jutrqever' and turnover within a 

•/itoisfecr'^itëfcjÿSai/«onccjit of 'basts/and 'advances'
in Older-io iadadeany  ' 

a«&^;'c^«lj'OSu5d be tsstailattd eo some form 
; A e  Mci.iha^i;financial.(

58, In the case of à fund management' company, the 
relevant assets to be taken into account in die calculation 
of turnover by the one-tenth of assets rule are only those 
belonging to the fund management company Itself and 
not the asseu being managed on behalf of. clients. The ‘

> asseu being managed do n o t . belong to the fund 
management company; they are held onafidudaty  basis 

■; end ::&ercfore; either . t̂hey.i'sire v lw fe Î 'iin '^ ff/.b a lan a  
/ Shset' acccuii'u (not induded in total aiseU .figure of 
the fund management company) or ,they have to be 

; booked" iii finandal statements, completelyindependent 
of the accounts of the fund management , company. 
However, commission generated by asset management 

' should be counted, at such, sis turnover, of a fund 
! stiknagement company. Hence th e  turnover o f  a fund 
, management company, Which manages both its own

■»tfr

O  Sea Case IV/M.I4S — T crm /S tm 6 , of 24 February
■ . i w .

n  See Case IV/.M.234 — CECC/Avb ù |se , 15 July 1992.

.'..viiÿ-

' A
■ i:A.

' : ':i  '
■ ■

&

■*/
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assets and assets belonging to diesis, w¡H be calculated 
as follows:

Own assets x  */w , — x
Commission or fees generated .by 
management of «Senti* assets ’ y
Total turnover -  x +  y~

2.2. Itaunuwe. undertakings

22.1. C ro ss  prem ium s w ritten

59. The application of the concept of gross premiums 
written as a measure of turnover for insurance under* 
takings has raised Supplementary questions notwith­
standing the definition provided in point (b) of Article 5
(3) of the Merger Regulation. The following clarifi­
cations are appropriate:

—  ‘gross* premiums written is the sum of received; 
premiums (which may include received reinsurance 

, premiums i f  the undertaking concerned has activities - 
in thç field of reinsurance). Outgoing or outward 
reinsurance premiums, i.e. all amounts paid and 
payable by the underuking concerned to get rein­
surance-cover, are already included in die gross

- /premiums written whhin the meaning o f the Merger 
Régulation,

—  wherever the word 'premiums’ is used (gross 
premiums, net (earned) premiums, outgoing rein­
surance premiums etc) these premiums are related not 

' only to new insurance contracts made during the 
accounting year being considered but also to all 
premiums'related to contracts made in previous yean

- which remain in force during the period taken into 
consideration.

2 J J . Investm ents of insurance undertakings ,

40. In Order to constitute appropriate reserves 
allowing' fair the reimbursement of daims, insurance 
undertakings, which are also considered at insmuupnal 

/«iTtsm it ttnuIhr hold a huge portfolio of investments in 
‘shares, interest-bearing securities, land and property and 
other assets whkhproride anaonual ftvcnuewhich it 
not ConsideredasturnoverfckinsuraiKe undertakings

' 41. However, regard to the application of'die 
Merger Regulation, a maior. distinction should be made, 

’between pure financial’ »vestments, in w hichthe 
msvrance undcttalungis hot involved in the. management 
of the- ondenaiungs where the invesuwMws have been 
made, and those investments leading to the acquisition of 
a convening intcren in a given undertaking thus 
aBowingthe ianirance undertaking to tu n  a decisive 

' tnflucnce’ea the buaness conduct of die subsidiary or

affiliated company concerned. In such cases Article S (4) 
of the Merger Regulation would apply, and the turnover 
of the subsidiary o r affiliated company should be added 
to  the turnover of the insurance undertaking for the 
de&smuation of the thresholds laid down in the Merger 
Regulation (•*)•

2.3. Financial bolding companies ' .

62. A financial holding company is a financial insti­
tution and therefore the calculation of its turnover 
should follow the criteria established in point (a) of 
Artide 5 (3) for the calculation of turnover for credit 
and other finandal institutions. However, as the main 
purpose of a finandal holding is to acquire and manage 
participation in other undertakings, Article S (4) also 
applies, (as for insurance undertakings), with regard to 
those partidpations allowing the financial holding 
company to . exercise a decisive influence on thè business 
conduct of the undertakings in question. In such cases, 
the turnover figures ,of those undertakings obtained 
directly from the audited finandal statements, or 
requiring spedai calculations (for example, turnover of: 
banking and insurance undertakings) are simply added 
together in order to obtain the relevant turnover which 
will be used to determine whether the case falls under 
the Merger Régulation; '

63. In these Cases different accounting rules, in 
particular those related to the preparation of 
consolidated accounts, which are to some extent 
harmonized but not identical within, the Community, 
may need to be taken into consideration. This applies to ' 
any type of undehaking concerned by the Merger Regu­
lation b u t: it is ' particularly important in the case" of 
finandal holding companies (“) where the number and 
the . diversity o f enterprises conuolled and the degree of 
control the holding holds on its subsidiaries, affiliated 

' and partidpated companies requires careful examination«

64. This method of calculation, of-which, an example 
is given in the following paragraphs, may in practice 
proye /onerous. Therefore a' '- strict / and detailed.; 
application o f dus method will be necessary only in cases /  

: where it seems that the turnover of a finandal holding;
. company is likely to  be dose to the Merger Regulation 

thresholds; in other cases it may well be obvióús that the ,• 
turnover is far from the thresholds of the Merger Regu- 

. lation, and therefore the published accounts áre adequate
for the establishment o f  jurisdiction. ».

H  See Case IV/M.01Í — AGMMEV.of.21 November 1990.
(•*) See for example Cate IV/M.I66 — Tomj/Sirné, of 24 

February 1992, Case' IV /M ÍI) -  Hone Kong and 
. Shanghai Bank/Midland, of 21 May 1992, (V/M.192 — 
Banesto/Totia, of 14 April 1992.
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Exempli o ftie  ctktd&tion ofturnover offinmeud bolding 
compania .;

(a) Initially, k- is necessary to consider the 
• non-consoCdated balance shiet of die financial 

holding company instead of the group consolidated 
accounts. Although this type of undertaking may 
have assets such as cash, plant property ; and 
equipment, the major part of the assets of a financial 
holding company are normally constituted by 
investm entsin/utares, bonds and other interest 
bearing securities.

The following additional 
details are required:

Total value of gross 
premiums written by 
insurance undertakings 
controlled (excluding 
intra-group contracts and 
after deduction of taxes)

Total turnover of industrial 
undertakings controlled 
(not including intra-group 
sales and excluding VAT)

ECU 300 Million

ECU 2 000 Million

At the end of die most recent financial year the 
non-consolidaied balance sheet, of a  financial holding 
company may be presented as follows/according to 
published financial statements:

(ECU million)
;' Amo tkUUa

Mirfeeublc
Securities '2 000. C) Debt 1500
PartidpitionJ • , 2 000 (*) Equity 2500

Total Assois 4000 Tool liabilities 4 000

O  Marketable Seeuriii« are cormroird by bonds and other merest ' 
beanng wcMMtr>>*ad Uurrt hr Id at purr financial invcifmcnu in 
m tlnuliM ii oa which the hoMing company don not ncm K  
anjr kind »I mAuracr.

O  Panacfpauons.rtprescni àm p ic n t.n  ihiffi on a long-term basil 
a  the holding company eicru some kind of

■./. mflucnc*.

(b) As .the iiK U ' as presented do not - provide the 
necessàry iÀformation for the calculation of turnover 

' under; the Meiner Regulation, a different breakdown 
.7.■■of assets« required: C

■ (ECU million)
(tyBonds siuJothcrinterest bearing 

■.Vv. '«ecurftle*..’. i 500

(3) 'SHaret* in. undertakings not controlled
"  r  - . i m  

’f 3000 
(itOShar<^ldiftgiüur.derukin« .

• of «hid» insurance undertakings 
. industrial Undertakings

(c) To calculate the aggregate world-wide turnover of 
the financial holding company account should be 
taken separately o f the turnover of the different 

. activities of the group (industrial, financial and 
insurance) and then the amounts.should be added in 
order to get d je ' final amoUiit. Turnover for 

. insurance and industrial activities are already given 
. (ECU: 300 million and 2 000 million respectively).

, Assets which are not related to .shareholding in 
undertakings controlled *■ amount to ECU 3 000 
million (see (i) and (ii)' above). Therefore total: 
world-wide turnover is as follows:. ■' -i

— Turnover related to financial 
activities

'/ ,„  x  3 000

— Turnover related to insurance 
activities ;
gross premiums written

— Turnover of industrial acuvities

■. ' Total worldwide turnover Group 
■' ABC ■

ECU Million ■

-  300

2 600

f ^ X o a in lM ' l i i l n  ttaM of Aitide S (4) (b) ef the Merger
■RegulMiwi-'.,1,

Community-wide tumover and\ turnoverlnMember 
StatescjJcuUtjonVshouldfoUowthesameprinciple./

S  For Community-wide and Member States turnover 
calculation^ related to financial activities, bonds and 
other interest-bearing securities should be considered 

; as loans and advances.

3. Geographical allocation of turnover of banking and 
: insurance undertakings .,

65. The geographical turnover ' of , banking and 
insurance undertakings is in principle allocated according 
to the place of residence of die beneficiaries of loans and
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advances for credit and other financial institutions, and 
o f  custOfOCH wfco y * f  insurance premiums in the case of 
MMfance undertakings as stated in Article 5 (3) o f die 

. Merger

66. A  particular problem which arises with finandal 
outnutioaf if bow to allocate loans, and in particular the 
frequently birge «¿lames of overnight interbank loans, 
when thed ien t b  not a subsidiary at such, but a  branch 
o r  division of a company or bank incorporated in a 
different country. Since the branch or division to which 
the loan is made is most likely to be the place where the 
loan will be used, k  is only rational to allocate 
geographically that loan to the branch or division rather 
than die place of; incorporation of the debtor company 
o r bank, even if this u  what the banks themselves take 
into account for risk assessment purposes ('*). .

(**) .See Case IV/MJI3 — Hong Kong and Shanghai Bank/ 
Midland, of 21 May 1992.

67. The current practice o f the Commission is to 
consider, for banking and insurance undertakings, that 
brandies, divisions and other, undertakings operating on 
a lasyng basis but not having a legal personality should 
bit considered as residchts in the countries in which they 
have been established.

4. Ecu exchange rate applicable to credit and financial 
institutions

68. The question of the appropriateness of average' 
annual exchange rates for financial institutions arises, 
since for such institutions turnover calculations are based 
on data derived from the balance sheet, which represents 
a finandal situation at a particular date, rather than the 
profit and loss account which represents finandal flows 
through time.. However, in order to avoid using a 
separate method for this particular scctor, the balance 
sheet asset values should be converted at the average rate 
for the 12 months preceding the balance sheet-date, in 
conformity with: the,general rule.

UNIFORM APPLICATION OF THE COMBINED NOMENCI-ATURr (CN) 

tCUiiifieatioii of goods)'

(94/C 385/05) V

Publication o f explanatory notes made in accordance tenth Article 10 (1) o f Council Regulation 
(EEC) No 26iS/87 on’the tariff and statistical nomenclature and on the Common Customs 

Tariff(') as last amended by Regulation (EEC) No 2SSI/93 (‘)

The 
amendi

'Explanatory Notes to the' combined nomenclature of the European Communities'(’V are 
oded as follows:

M :

■ f 1

4105 6010 StrawpaperandMrawboard .

'i ‘^ '¡« r* « b o * rd  "'are ' made. mainly'of

. <^oi»r o r dyed throughout the mass. They are Used as packing
■ C ’ paper of bôard or -— lb s  often ^  for comigated paper or board.

• ' .v ' ; >

, «WS4C90 Other V ;■

r . / The test of the subheading is to be deleted.

O  OJ K » t2 Î6 .7.9.19*7,p. I. 
f t  O J N f l» « I ,» .9.1993.
O  OJNoC 342.S. 12.1994.
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to Ankle % «fConodi RegdatfcMi No 19/M/EEC of 2 March 1945 
* •  <W tffS e td m  ofAstkie 11(1) of the T rn q r to categoric* of i giw u B  and coacntri

fwsdicM

(94/C 171/03)

' (Tea wick EEA tdevaace)

The Commission invite* all interested panics to send their commems on die attached draft 
Commission Regulation (EC) on the application o f Article 15 (3) of the Treaty to certain 
categories of technology!

inr I
’ transfer agreements by ho later than 21 August 1994 to the following

Commission of die European Communities, 
Diréctotyte^kneralfor Competition, - 
Directorate for General Compétition Policy and Coordination, 
190 Avenue de Cottenberg,
B*M49 Brussels.

b d U u i f  draft Comroissioe Regulation (EC) ©f JO September, 1994 on the application of 
Article 15 (3) of. the Treaty to ornala categoric« of technology transfer agreements

THE COMMISSION OF THE EUROPEAN 
COMMUNmES,

Haying regard to  die Treaty establishing the European 
Community,

Having itKaid to  Council Regulation No 19/45/EEC of 
2 March 194} on die application of Artide ¡15 (3) of the 
Treaty to  cenimcategories of agreements and concerted 
pnetkoC ),asjbnam end«d  by th eA eto f Accession of 
S p ^  n d  f t m p l  «ad in particular Artide 1 thereof.

Hsving pubEshed a d n fi of dûs Regulation,

After consulting die Advisory Committee .on Restrictive 
Procdoes andDominaM Potations,

1. Regulation N o 19/65/EEC empowers the 
CotManiloB to  apply Article 15 (3) of the Treaty by
I q d i i i o é t û catcgorics of agreementi and

■—■ in particular of piteiHi, utility models, designi or. 
trade marks —  or to the rights ; arising out of 
contracts for assignment of, òr the right to use, a 
method of manufacture ór knowledge relating to the 

-use or to the applicatitm of industrial processes.

2. The Commission has made use of this power by 
adopting Regulation (EEC) No 2349/14 of 23 July 
1914 on the application o f  Article; 15 (3) of . the 
Treaty to eertain categories of patent licensing ’ 
agreements ("), as'amended by the Act of Accenioi*

, of Spain and Portugal, and Regulation (EEC) No 
594/19 of 3 0 November 19l* 9n' the application of 
Article 15 (3) of the Treaty to certain categories of 
know*how licensing agreements (’), both amended 
‘ y Commission R efla tio n  (EEC) No 151/93 of 23

■ ‘ - 19920. . y  .

3. TW*e tw o block exemptions ought to be combined

agreements, and thè roles governing p iitn t licensing 
: agreements and agreemenu for thecommunication 

' of know-how to be harmonized and simplified as far 
as possile, in order to  encourage the dissémination 
of technical knowledge in the Community and to 
promote the manufacture of technically more tophit- 

•. ticated goods. '

( l)  VUdb h tM y  restrictions imposed in relation 
Wtfae acquisition o r use of industrial property rights

O  OJ No 96.4.9. l« li; p. SJS/4J.

O  O JN oL 2t9 ,14.1.19(4,p. 15. /
Corrigmditin: OJ No 1.210, 22. » . 1915, p. 12. 

O  OJNtfL41, 4.J; i9*»,p.l. '
(0 OJ No L 21,29.1.1995, p. I. ;
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Xbc fffcwilil flp¿sfy to tHf  Bcginy*1̂  of
M e ta te  $m¿s* own p a ie s^ C e m u n ity  pain ts Ç), ! 
m â Emtepem. pateests (*) Cpure* ppm» licensing 
n rwa ciin). ft tkx 'M  also apply to agreeraenta tor 
the oBsææâcsæba of eca-pasmed technical enfor* 
-m úsa. ■mA^'m  desctijiw u 'of smufccttsriag 
procès«» redoes, formulae, éîîîg«* or ¿rowings,* 
eeiriraosSy earaed *iuKw-hosr* '' ("pure* know*feow • 
Ifeeasissjj o ffrn m m ), asd to coabincd .intent and 
kn©w4sow ^m scsg igreeroeatJ, ' which ere playing 
an iacreaaagly. • tœponaaî' rote In the transfer of 
technology fratasd* agreements}.

À number e ltsm s  art defined in Anide 10. ■

4. Patent tkenshs agreements and agreements for the 
communkstisa of Unow-how. are agreements 
whereby .era ¿»demiting which .hold* a patent or 

KcemotO .penqiti another.under*
tflWnS .Ct^8'fen*ee* tpexplc«. the patent .thereby

.tkcffsed.'of'eoamunicases the hfiaw-boSr to it, in 
particular .fa»;-' purposes' of paipMfactufe,' ■ use or

■ pwtangpn.tteiaiUKiet

. la  the light-of espenence acquired to  fir, it b 
possible to  ;deSnce cswgcjy of licensing agreement .

. . e o m i n g j j ç ^ j ^ o f  tiré common saarfaet which are 
capable of fá & g  w»ihm she,Kcj>i of Amde 85 0 )  ■ ■' 
but which e&a tarmnHy be. rc^arsled as. satisfying the ';■

. ceaditisjts iiiê :éóvm ¡a Anide’ 8S (3}, where patents
- aje (mrísásS) far the. achleveisrat of the objects of ’■ 

á e  licensed' Kdmsîcgy or., where know-how —- 
wfeether.it .'is essáSáry to'patents or ¡^dependent of ',.

■ - '¿[ism —-fa  sserpt, substantial and identiri^4 in any ■ 
'appropriais .fcrsa. These definitions .are; mrended 

' eoly to /casare, ¿that ' the ' communication ci. the 
; kno«‘*fcéw © ir.tigras» of the patent fieence lustifies ' 
[a fcíocft..CKSíoptha ,c i obligations.restricting,'the \  
«stpteítstísa :® l ■ :û à  . technology '• in , Community 

: Member. Stabs: far. d¡a Ecensor or. tiasraee, which 
tMx%&tksm ESKía 6s trH&Sly e r patîly,'related .to the 

‘ . «apbítstíssi 'cî éih' tkK m á blew-how o r  -to patents '
. fSgtóeiyd 'iffl' Mffiísfer 5 tw v a « ¡d 'issus* satisfy 'the '

■ . '■■ « m r  'Ksta laid down In the Regulation: • •> ' '

>  .
However,'; such. agreements, too, can only be 
regarded as fulfitlitig the conditions of Anide 15 (3) 
for the purposes of this Regulation where patents aie 

¿(essential) for the achievement of the objects of the 
licensed technology or the know*how is secret, 
substantial and identified. '

6. Where such pure or mixed licensing agreements 
contain not only obligations relating to territories 
within the common market but alto obligations 
relating to non*mcmber countries, the presence of 
the latter does not prevent the present Regulation

' from applying to  the obligations relating to terri­
tories within the common tnarketi

However, where licensing . ^agreements for 
noft*mctnber countries or for territories which 
extendbeyond th e fron tiers of the Community have ' 

.,’ effects within the common market which may fall 
within the scope of Article 85(1), such agreements 
jhould be covered bÿ thé Regulation to the same 
extent as would agreements for territories within the 
common market. ' ,

' ■■ , ' ' V v  -■ ■. ' : 
To the extent that licensing agreemenu to which 
undertaking» in only one Member Sute are party are 
capable of affecting trade between Member States, it 
is appropriate to include them in the exempted 
category.

7. The objective being to facilitate the dissemination of 
technology and the improvement of manufacturing 
processes, the Regulation should apply only where 
the licensee himself manufactures the licensed 
products or haŝ  them manufactured for his account.

, The tcope of the Regulation should therefore.
exclude agreements solely for the ^purpose. of sale,.

; : which: áre governed by Commission Regulation 
(EEQ m  1983/èj of ¿2 june 1983 on the 

' application of Article 85(3) of the. Treaty to 
catégories of exdush*e : distribution agreements O , 
except / where the licensor undertakes for a 
preiiminsiy, period before . the. licensee himself 
commentes production qsing the licensed technology 
to ; jupply : the! licensed produa t for u lc  by the 

. licensee. Also exdu^ed from the scope of the reçu*
felíting '  to. marketing .. 

t ksow-hovy communicated ‘in 1 the context. of Iran- 
ÿ; '¿ídwjóg^^arrangements: ^a«^,;';íkehsingf;Agreémei^ 

^v'c«ie^.: tsto tn connection with amngemenu such 
'::;/M.'/;iowt^'VenturM-'ïjbr';-pâi[ènt>,;.porfs and ' other. ’

. arrangements in «rhich a^ licence ú  granted in 
\CBdun|sr'.> for cthcr lkènses not related to 
trc^TOvmentsto orñew  appliçationsofthe licensed 

v ; a ^ em eftu  poiie different problem^
. which caanoi ai present be dealt with in one Regu*

O PJNo LUi. W.i. If8î, p. l. ' ' ;
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(..Given the similarity between «ale and exclusive 
Scenting, and the danger that the requirements of 
the Regulation might be evaded by presenting at 
assignment« what are in fan  exclusive licences 
restrictive of competition, the Regulation should 
apply to  agreements concerning the assignment and 
acquisition of patents or know-how where die risk 
associated with exploitation remains with the 
assignor. I t  should also apply to licensing agreements 
in which the Ecensor is not the holder of the patent 
or know«hov but is authorized by the holder to 
grant the licence (as in the case of sub-licences) and 
licensing agreements in which the parties’ rights or 
obligations are assumed by connected undertakings 
(Article 6). -

export the licensed product into, the licensed 
I  territory in the case of the licensor and the territories 

reserved for the licensor in the case of the licensee; 
and it is also true of an obligation on the licensee 
not to manufacture or use the product or to conduct 
an active marketing.policy on the territories of other 
licensees. Such obligations can be permitted und*r 
the Regulation in.respect of territories where the 
licensed > product is protected by parallel patents 
which already exist when the agreement is concluded 
or which are applied for within one year of that 
date, and as long as the patents remain in force. The 
Regulation should not apply to pure patent licensing 
agreements containing obligations which limit the 
exploiuuon of the technology in Member States 
where there are no parallel patents.

9. Exclusive licensing agreements, ¡4. agreements in 
which the licensor undertakes not to exploit the 
licensed technology in the licensed territory himself 
or to grant further, tkenses there, may not be in 

. themselves incompatible with Article 85(1) where 
they arc concerned with the' introduction and 

.protection of a new technology in the licensed 
territory, by reason of the scale of the research 
whtrh has been undertaken, of die increase in the 
level of competition, in particular interbrand compe­
t i t i o n , - a n d t h e  competitiveness of the under­
takings concerned resulting from the dissemination 
of innovation within the Community. In so far as 
agreements of this kind fall, iit other circumstances, 
wkhin the scope of Article IS (I), it is appropriate to 
tndwde them m Article I in order that they may also 
belncfit Item  the exemption.

In a similar way, export bans on the licensor and on 
the licensees may not in themselves be incompatible 
with Article IS O ), by treason of the protection 
afforded by national legislations on patents or by the 
contention on the Community patent as from' its 
entry into force/Tbe exemption of these bans does 
not prejudice any developments in the jurisprudence 
o f the Coast ia relation to these agreements, notably 
with reipca id A rtidn 30.to 36 and IS (I). This is 
also the caie, in particular, regarding the limitation 
o f  the cxem pttontoody afew  years of <a prohibition 
on the& xnsec fromsefling the bcenscd product in 
terntories granted to  other licensees (passive compc- 
•tìwsnì foreseen bytbepreserit Regulation.:

10. >Tlte«¿Stations . listed in ' Ankle |  ' generally 
cootribvte eo.imprbving the production of goods and 
to  promoting technical progress. They make the 

: holders o f ,patents or. know-how more willing to 
(rant licences1 and Gcensees more indined to 
ondenake the Investment requited to manufacture, 
use and put on thc market a new product or to use a 

•. new process.Tlus is true, in particular, o f obligations 
on the Wcenm and on the licensee not to exploit the 
tktflMd technology in, and in particular not to

The point i t  which know-how ceases to be secret 
can be difficult to determine, so that in the case of 
territories where the licensed technology comprises 
know-how only, either because there never were any 
-patents there or because the necessary patents have 
expired, it is appropriate to limit to a fixed number 
of.years the pcriod> of.territorial protection of the 

.licensor and the licensee from one another and of 
the licensee against manufacture, use. or active sale 
by other licensees. Exemption under Article 15 ()) of 
longer periods of territorial protection, in particular 
to protea expensive and risky investment or where 
the parties were not already competitors before the 
grant of the licence, can only be granted by indi­
vidual decision. On the other hand, parties are free 
to extend the term of their agreements to exploit any 
subsequent improvements and to provide for the 
payment of additional royalties. However, in such 
cases, further periods of .territorial protection, 
starting from the date of licensing of the 
improvements in the Community, may be allowed

■ only by individual decision, in panicular where the 
improvements to or new applications o f the licensed 
technology are substantial and not o f  significantly 
less importance than the techndogy initially granted 

. or require new expensive and risky investment.

¿Since licensing agreements are frequently'negotiated. 
: after the goods or services incotporating the licensed 
technology have proved successful on die market, «

. is appropriate to take as the starting-point for such a 
penOd in each licensed .territory the date on which 

.the product is Tint put on the market in the 
Community.; ' -

The Regulation should also, allow an obligation on 
the licensee not to  put the product on the market in 
die territories of other licensees in a period which 
should be limited to a few yean from the date on 
which the licensed product is put on. the mirket in 
the Community, irrespective of whether the licensed
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w^Hnologjr jjcosprisca know.fe©w, paterass or both in 
dw termofks concerned (this obligati®«» wcu!d ban 
not just asdv* competition but passive competition. 
too;. -r:. •.

or where there are other competing technologies on 
the market, since the territorial exclusivity may lead 
to greater market integration and stimulate Com* 
munity*w3de interbrand competition.

The ésasifém  ci territorial prosmiéa «hould apply 
fer thè ®ks!s durati©« of thè perieds thtes psmitted, 
t i-  k m  B3 thè patenti rrmsia' in force or thè 
know-how rmains secret sr.d substantial, enabling 
thè panie« to . a ' msised patcnt and lujow-how 
Uccnsing sg re m m  to take.advsntage in a  pàntcular 
territoty of thè period of protection confermi by a 
patcnt apjdàc&tion or by thè use of know-how, 
whkhevcr ss die kwsger.

12. It b  desirable to list in the Regulation a number of 
obligations that are commonly found in licensing 
agreements but are normally not restrictive of 
competition, and to provide that in the event that 
because, o f  the particular economic or legal circum­
stances they should fall withip Article 85 (I), they 
too will be covered by the exemption. This .list, in 
Anide 2, is not exhaustive.

I I. The obligations listed in Anicte I also generally fulfil 
. the other conditions for the application of Article . 

@5.(3). Ceassiaen will cs a ruts be allowed .a . fair 
share d  the benefit resulting iron tfc/improvement
btbc"ss:pp!y c l goods on the market. To safeguard 
thb effect, fcowcvcr, h is right.to ¿adudi from the • 
applicstion.d Anide I. cases where the parties agree 
to  refuse, ip  oect demand from users er. resellers 
within their respective territories who would resell 
for expert, or to  take ether steps to impede parallel 

' csnpnro, ear.wissre the' licensee b  obliged to refuse to 
: me« u n io & M  dm and from-t!»'territory of other 

.■ l^eet^tm•()paí:ssv ,̂ safes). The obGgatcons eefetted-to 
above thus «3s tm  impose .ratrisikjas-which are not' - 

'tsdhpsp.isb'k S3-'the' 'attainment c f the ¿feove'men- 
tinned obpcdvg}. However, if .¿ominm'tewSer- 
tsh»n»s m  to seeare cidiitivc "licenses they might 

. prevent assess ly  third parties to the market of the 
. technology esd etiausiau competition in respect of a 

substantial f s n  cf the products 'in'question; in order 
. taf ensare t!ks 'this d m  cot happen, the fclcck .. 
. csewpskisi.-skwid. ■not •'■ apply ' where"'. thef vlkemor 
undertakes■ ‘jw / 'great ■■ R® ewer licenses; for the 
Keenje®*« -'tentteiy«.-end the Kcemce*»; «hare of t?«e 
jssarheti' s a ' U e c n s e d  ''products''’ and -goods 
.cch iidm i W  '.consume»' 10' be tuailar,. .«s«m i ■ a 
.ee iia io .'d srm sli:m ■ t!w ..tia e :& ^ r e c c t m  b.

.. ,eikduaed»,:ert5!S panics are operating :ea zn ©%©-.
■ : p e tb ik tsm fe .I tc £ 8 b e  preiusscdthat; therebR ich_

Icm -othcr «w petjto r'
hoty^Mgjcitari'ftMtSe 'that! -JO.ift' «I .

; tò '4 u tìjw T ^ ;& w » e r 'i

>«. -  -  ®®riat..
pcraiqa S i t e  fhs-:fas ¿¿ifaded 'fe s i 't ì« / jpi«sM ày. 
©fj'fceaeW sS-itoaj ©T
cspon  ::bees» ,&ss '■ ó&mntial

r k s  •m u  EtòSj®» is the case cf 'egreemetm which 
groat-'essfoiwe'Esesses for-a tm m ty  com ing the 
;whafe1. d - o a r f e e t  wtsere '̂tSarte' b  ’thif 
wowMfay ctf iiBcsns iron  -t& d esMMttrces.1gP10&QjFw*wVf^m ■ ' W  b»«iì94bVVwV •• •« a r i* » # * »  I H V V H  w  Ww W  H W w V l iv  99

13. The Regulation must also specify what renrictions 
or provisions may not be included in licensing 
agreements if these are to benefit from the block 
exemption. The restrictions listed in Anide 3 may 
fall Under the prohibition of Anide 85 (1), but in 
their case thefe can. be no general presumption that 
they will lead to the positive effects required by 
Article 83 (3), as would be necessary for the granting 
of a block exemption. Such restrictions can be 
declared exempt only by an individual decision, 
taking account of the Kale of the underukings 
cqncerited and the degree of concentration on the, 

. ’. relevant market. " --v

The fan  that an agreement contains restrinive. 
clauses which fall outside Ankles I and 2 of the.

 ̂Regulation but which are not listed in Anide 3 does 
not prevent the exemption from covering any obli­
gations which do .fall within the scope of Anicles I 
end 2, without prejudice to the application of

- national provisions on total'or panial invalidity of 
contrajcu. These dames however remain subject to { 
the prohibition in Ankle 85 (1), and must, in 
accordance ‘ with the provisions of Coundl Regu-

• biion 17/62 (‘), be notified to beneHi from the 
protection afforded bv Article 15 (5) of Regulation 

: 17/M  Ead.’where applicabls. from the application of 
; A n k k  : 6S (3). In ^ e  assessment Vel . licensing 
' agreements tow een panies whote tfiarket shares are

^ m| to Ae J.
: . >f.'bcAeficial effects 'such ^agreements ia n  have on 
. . 1 ese^tiuosL 'G ut' if the'’,p ah k i have appreciable'
; \ ' M ssarfeet :'.^ries' it- will ' hnvi to  be considered carefully ■; 

whether the advWse effects cn competition outweigh 
.' ■'tlss po?!tive .oncs. This wiy fec so paniculirly where 
, th$ panks are competitor?, or where, the relevant 

«surhet b  - an oligopoHstk one, or. where the 
' ■ agreemettt U between dominant underukings.

; o  PJ.N® 13.21.2.J1H2. p. 204/41;'
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14. Iff bdividiifi] agremems exempted by dm Regu- 
feskssj nevertheless b w  effects «rhtcia are tneom- 
pasSSc -wish Arasde 85()), the ComraissSoa may- 
wWjdraw dse fe sm fe il theblock exemption (Ankle
V - ' ; ' T :

15. H i: lift fa tiitid i 2 ladudij C&$&g&lSQ9$9 ; 081 the 
Esams: to'qm e. titis» the licensed technology »(ter 
the tsminstkm of the agreement fpost-term use1 
fcasi*) (Artfefe 2(f)(3 )) and u> make improvements 
•vaiUble to  i b l m K i r  fgrant-bsck clause*) (Ankle
2 (1) (4)).Tbep©it-term use ban may be regarded as 
a Rcrena! fme»e of licensing, as otherwise the 
BcernoT- « m y , he toned to transfer his ksow-how 
o r patents *rs perpetuity and this could inhabit the

' .itm siet of technology. blorsmcr, undertakings by 
the Hanses back to the licensor a licsnce
1st istptm sm tsxi to the Ikensed know-how and/or . 
patent? * *« generally not restrictive of . competition if 
the IkenseS fe cathled by the contract.to share in 
faisre esf-ir.sass and - inventions made by the 
Esjm er arra tits lken*ie retains the right to disdosc 
experience ccsjwid or grant licences to third |iartks 

' ® b re  to ¿a .to' would net dtsdsze the licensor's
,)||39Wf&OW.

'On'the"©siber-taisd, a resrnctive effect, m  coaspe-' 
t*5i©a sriis* ¿ te s :  «h* «gKcmnn ecntaists an ebii* . 
• gfcaan on ¿is.'lscetssee so assign to tS&s licensor, rights 

- ■«©' issnpwfwasia :of the originally Eccmcd- tech- 
. sjsSogy th s r  he Unwell has brought about (Article

■ ; r ' ] i  • •
. f  >• '■

l i .  Tbs Ga in As^dc 2. also bdudcs aa c&ligstion on 
' •• tl»% enJee ts-fewp paying royalties ensil tbs end. of 

¿¿rceewcl car &  regular erpisy of the patents,"
• -fedependmly .of- whether or 'tm  the licensed 

feaow-hW e r  pficnu have enured into the public 
'¿otmia ihrwigh'the action of third parties (Article

• 2 (I) (7)). As o nek, parties do not need to be . 
y - prosected cgeum. tits foreseeable :fsnaacial coole-

@p£$$£3 ©f @8$ 1 freely ctsterid into, and
: .ttsisaid'tfciK'fcis/nin fcs rm rkied la  thek choke of 

f e  afi^rc^riate’Essm  e i  financing &$ techaolpgy 
’ fnasJcr - -mS '-& 1&13' between 'm a t , the - m b  ■ of 

i f a v 'j ^ p s w o i M r r f 1*: risk .dm  patents 
t b«.hm£&bi!:ts&wi .the. expiry-of the. period .

A nkle IS (I) either (Ankle 2(1) (I)). This obli­
gation u  not restrictive of competition since the 
licensor can be regarded as having the right to 
transfer the technology only for a limited purpose. 
Such a restriction must however hot constitute a 
disguised means of customer allocation.

II . Restrictions whereby the panies allocate customers 
within the same technological field of use or the 
same product market, either by an actual prohibition 
on supplying certain classes of customer or through 
an obligation with an equivalent effect, would also 
render the agreement ineligible for the block 
exemption (Article 3 (4)).

This does not apply to cases where the patent or 
know-how licence is granted in order to provide a 
single customer , with a second source of supply; in 
such a case, a jtrohibition on the - licensee from 
supplying persons other than the customer 
concerned is necessary for the grant of a licence to 
the second supplier, since the purpose of the traits-

> action is tm  to create an independent supplier in the 
market. The same applies, to limitations,oh the quan­
tities the licensee may, supply to the customer 

. concerted (Article 2 (I) (14)).

19. Betides the clauses already , mentioned, the list in 
.Ankle J  also indudes restriction! regarding the 
Selling prices of the licensed product or the quan? 
tities to be manufactured or sold, since they limit the 

: extent to  which the licensee can exploit the licensed 
technology, and. particularly tince quantity 
restrictions may have, the same effect as export bans 

. (Article 3 (1) and (5)). This does mk apply where a 
licence is granted for use of the technology in 
spedfk production facilities and where both a 
specific know-how is Communicated for die 
setting-up, operation and maintenance of these 
facilities and the licensee is allowed to increase die 
capacity of th« facilities 07 to set up.furhter facilities 

. for iu  own use. on normal commercial terms. On. the 
ether hand, the Ikcnsee nwy, lawfully,, be prevented 

:1nm  uaag ^  I k e ^ ^ s  tp ^ r ic  ^ m -h o w  to set 
*................. t

ivies'of royalty i.so' as to 
id h k w  í *á¿¿i Is - ’« I d i M

tâ  ù i  R s g ^ tb o , sad êi 
t. tlá'.'.íáíslíe. of' EÆtheds «íf. eaîasîîùng' 

êk m fy -m r isdistcúy 
V w 'l^'fl^SsStùsM i' ,«f _Ü3C.:.feçf>*sd tech* 

:wáágif¿'1Ú9M, ’éemet sise agiccaKik; iôcQg&le for

17. Aa c&iigsskia c a 'tl 's  Eœ om  eo «mik« his es^loi-
- -tèê&à ci &  Í2sssíá tsdtíísísmr c® cas. cr mets 

î®&2»5 'Êî!&.-çÎ'sfpSttdea Cmtds of 'oss") or t® 
eBè.-«,.'èflpo';'’̂ ^ a  m rk ea  b  ;"©sî essîgh by

'.agrettsÆM K itbt tb  permh the licensee^to gm; other 
pïoducen access to the Ikemor's terhnplo^ while it 
remaifts' '"Secrrt ;' o r protected by patent (Artide
i r n o s » .  ?  ; ; r ,  ■ ■

20. Agreemenu whkh come within (he terms of Artklei 
1 and 2 txd which have neither tlie object nor the 
effea of restricting competition in any other way 
need no longer be notified. Nevertheless, under­
takings will sdU have the right to apply in individual 
eases for negative clearance purtuapt to Anick 2 o f : 
Regulation No 17 or for czemptioh pursuant to 
Artide C5()),
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HAS ADOPTED THIS REGULATION:

"■ :Artisk i  .

I. Pursuer.: toA«sde.85 (3) ef the Treaty and subject 
'to  the provkbos of-tlsir Regulation, it is hereby dedared 
d m  Article @5 ( t)  c f  the Treaty sksll not apply to pure- 
patent licensing dr fenew-how 6icer«5ssig agreements and 
to mixed patent esstl feaow*how licensing agreements, 
induding these esreemenu containing ancillary 
provisions rdating w  kseHeoual property rights,other . 
'than patents, to '*tUsis ©sly two undertakings are pany 
and which mcte& om  o r isere of the following cbli- 
gatieru:

1. an obligation ,ea the licensor not to license other 
undertakings to exploit the licensed technology4n the
licensed territory;

2. an ebligaiioii ea-.tKie licensor not to esp lc it the 
licensed ..«xhnoio^ b  the Gctnsfd territory himself;

3. an obligation en the licensee not to cxph<! the 
licensed techscfogy in territories within the common; 
market **hfch are reserved for the licensor;.

.4. an oblicittM oh the licensee not to manufacture or 
use the :«crnted 'product, or use the licensed process, 
b  territories wkhia the common .market which are 
licensed to ether tkeftwes; .

%. m  ebligatkm;.on' the licensee re:, to pursue an çstive 
policy of patting 'the licensed product on die market 
en thé territories w h in  the common market which' are' 
firm ed to cû fa  •Ikcr.siirs, s.r.â in' psrticjkr sqj to 
«s^age in  »¿»miîja|5 -iptcifisaiiy aimed at those' «mi- ' 
tffirie* or eo'' ciislfab any branch or maintain; any.

'M ’flUjgittiii ioaitbe fkcntcc.M t to .pu tthe  licensed 
jvcKktct. ii>--thi s)Siken. m  tSte -territories licensed.' to 
c d ^ fe c n iîe s  t^îhîïs't^i m u m «  market;.'

y. eaff'fe4Sy- a; ;>:V
. cm^c' 'U.:.

* &cn*ed,pfed«iifù; C .

5. £s e&ügattsa m  t&s Gssasec te,£est his pmdimèoa ©f .
-, «S» qtsscxhha fee r* tp im  'ifa' \

;Kasafa«Hitas bte '«wn predeca and 1 0 . seS «he
■ teefesed vpr^diBiK.'OcSy ia  aa beegrcl 'pan e f c? b '

. '’c^kcm enipsju 'forfcij 0<sro pirs^tsarer eAiremcr ta 
■. jfe ,4i sdz i4  faa osrn''p rag m a . 1
- ' ."{mvided «h!a’'csch;<pàRîkki- are freeîy'éesetœsBédfef’ ■

■■ Âf'KeÇMfC*’' '  ,V >L:i ‘ ."'•

2. ^5Twre the agreement is a pure patent licensing 
agreement, the exemption of the obligations referred to 
in paragraph 1 is granted only to the extent that and for 
as bug at the licensed predict is protected by parallel 
patents, in: the : territories respectively of the licensee 
(points 1, 2; 7 and 8), the licensor (point 3) and other 
licensees (points 4 and. 5). (The exemption of thé obli- 
gatisn referred to in paragraph I (6) is granted for a 
period not exceeding five years from the date when the 
product is first put on the market within thé common 
market'by the licensor or one of his licensees, inasmuch 
and for as long as, in these 'territories, this product is 
protected fey paralld patents.) ' •

3. Where th® agreement is a pure know-how licensing 
agreement, the -period for which the exemption of the 
obligations referred to in paragraph 1 (1) to (S) is 
granted may not exceed 10 years from the date when the 
licensed product is first put on the market in the 
Community by the licensor or one of his licensees.

H e  exemption of the obligation referred to in paragraph 
I (&) !s granted for a-periqd not exceeding five years 
from the date «-hen the product is first put on the 

.- market within the common market by the licensor or one 
of his licensees. ’

The obligations referred to in paragraph I (7) and (8) 
a n  exempted for the lifetime pf the agreement. :

However, the exemption in paragraph I (hall apply only 
where the panics have identified in any appropriate form 
the initial know-how and any subsequent improvements 
to it, which become available to one pany and are 
communicated to,the other party pursuant to the terms 
of the agreement and for the purpose thereof, and only 
for as long as the know-hôw remains secret and 

'■ substantial.

4.: . Where the agreement is a mixed patent and 
know-how licensing agreement, the exemption of jhe 
obligations referred to^in paragraph I (I) to (5) shall 
apply in Member States in which the licensed technology 
h  protected fey (essential) patents for as long, as the 
fccented product o r process is protected in those . Member

- States by such patents if the duration of such protection 
: excéeds tW  periods specified in paragraph i .  ; A , , .

(The daraûorj o î ' the exemption 'provided r under 
paragraph 1 (É) cafcnei exéeed the five year period.) .

! ifc ie  ;*g^emeh«':qualify" for,the exemption in !
-• paragraph' l;.:®aîy :.i®r;.as long-aS.'the pitçnts remain in 

îcrçs tod provided the know-how Is identitied and for as 
■, long as .«» •mniias’' secret arid substantial. ^  I  '

-The .éwmption in paragraph H I) of the M>tigation
• ©o the licensor not to grant other licences shall apply
' ©dy provided;:

— that the products manufactured by the licensee which 
.are •» p » k : e îJ being improved, o r  replaced by thé 
ecsy aa  fîîciîuos .and orner goods manufactured by.
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fct&s which u t  considered by «sers to be equivalent in 
view of ih d i d a n cMBBia, price and intended use 
sceouat, for no b o r  ifcia 40%  of the entire m ukn  
Isa those ps&Saas in the common market or t  

pati of ¡¿« pftd

that the licensee is not operating on an oligopolistic 
market; for purposes of this regulation the market is 
to be considered as an oligopolistic one if on' the 

geographic market three under­
takings o r  less hold together a market share of more 
than K U j  o r if live .undertakings or less hold 
together a maibet share of more than two thirds and 
provided that the licensee is one of the undertakings 
which mske t t ó  (roup of companies and that it 
holds a.nudtei share of more dian'tO. W. '

i .  The çsemptioa of the obligations referred to in 
paragraph I (2) to  (6) shall apply only where thè party 
«Hûch. is'protected, by such AbCgationt holds a market 
thare of no caors.than 20 V».

S. an obligation on the licensee to ¿bsenre minimum 
¿quality specifications for the licensed product or to 
procure goods or services from die licensor or from 
an undertaking designated by the licensor, in so far 
as such quality specifications, products or services 
are necessary for:

(a) a technically satisfactory exploitation of the 
licensed technology;: or

(b) for ensuring that the product of the licensee 
conforms to the quality. standards that are 
respected by the licensor and other licensees;

and to allow the licensor to carry out related checks;

6. obligations:

7. .Tjbs exeenpttca, provided for ia paragraph I shad 
also;; apply whsie ia.fi particular- agreement the parties 

.endertake o b % tim i «  die types referred to in that
paragraph bet, witls a mwe limited -scope than it  
pen&ittsd by tlai-p&ragrapk. : ,

. Artkk 2
1. ■ Artide Ï sfeaS apply notwithstanding the pretence 
«  particular; o f m y -c! the following «¿ligations, which 

--are generally u à  iw riohre of competition: . ,

: 8. W ' eb%atidfl : en  the le a se e  not to divulge the 
.'V krmr*hoto' ssmmunkaufd by the licensor; the 
... Ëewttee.nuy'fee^lteW to dûs obligationafter the

. 2. -ti®' «Mogadon ' on : the E<en&e« no« grant 
-.v , sab-fc'cro tts  s t assign the Bcence^ :

< „ or, f i t tm  after tcrm&us&n ©f -
« Mfifc ■ ■ *h* ;•
) p f  paient* i r e / id l  in

'  'y o  i-'>'V ' '

4. m  '^î«53*fe»en «là ikeote* to  «eatmunicate to thè
■ V«; Em ssor -mw ¿speHence ‘ gained ; m «plotting' the 

Esensed. ssehaok v- «®d ta  grant .him a tseence in'
• '■ 'sasp&x'eS te^ro^ïaents-te m  new appKcstions of 

'«hat t tè h a à ^ y ,  pœwïed that the communication or 
.g» iier/l8 ';cË M nK fe^:àa4  d u t d*s licensor has' 
ssó e fu i & ''fM & û ^'y& sû * r ttdasm s e r  not, to

' a  wh lia Xj~nVn>a—~—iiKn̂ s luiyiAaMtUffjjftW «PfwySKff J®?8 W31SW BwWCTi ̂

y-%.

(a) to inform the licensor of misappropriation of the 
know-how ¡or ofinfringements of the licensed 
patents; or :

(bj to take or to aitiit .the licensor in taking legal 
action against . such misappropriation or 
'infringements;

7. an.obligation on the licensee, in the event of the 
know-how becoming publicly known, qr the patents 
prematurely losing their validity qther than by action 
of the licensor, to continue paying the royalties until 
th<; end of the agreement or the regular expiry of the 
patenu, i n t h e  amounts, for the periods and 
according to die methods freely determined bv ihe 
parties, without prejudice to die payment of any 
additional, damages in die event, of the know-how 

: / becoming publicly known or die patents toting their 
validity by the action of the licensee in breach of the 

, ^agreement, ::

’’ ' K ' ’
S. an t&ligattoa on the licensee to restrict hit exploi- 

tatioi of the licensed uchnology to one or more 
tkht^cal r>eldtofapplicMi6ncovered by the licensed 

r technology or to one or more product markeu;

9. an obligation on the. licensee to give the licensor the 
opuoo to continue to use the improvement! after the 
licensee's right to exploit the licensor's know-how 
comes to an end, if at the tamè time thè licensor 
relinquishes the posi-term tae  ban pr agrees, after 
having had an opportunity to examine the licensee's 
improvements, to pay appropriate royalties for d*èir 

, ' tue;



No C 178/10 Officia! immal c i the European Communities 30. 6.94

m 

\  •
'

r  '
JÏ-'A 
f

ï . I.
i.

-i .. 
t .

10. an fb&gauoa on die tkemee to pay & tainunum 
royalty or to produce & m n yiiii «jtsaRtlsy * f the 
licensed prodm er so carry out a eakfcaam number
fif <»gykw»«*.g» tKn» jjffipffltfd tfrftB tfegy;'

11. M tS&ss&e® ea die Eceror to grant d «  licensee 
ssxy mists fawmsa&ic ««ms d m  the licenser may

. - grant to.s&s&cr undertaking after .the agreement is 
entered m&i :■ . . . -

12. an ebSgatioa ca the Ikemce to mark the licensed 
; product vàh ut indication of the licensor's name or 
’ of the licensed patent; ■

13. an obligation o» ths licensee not to use the licensor's 
know-how t?  construct facilities for third parties: 
this fa.whhous-prejudice so the right of the licensee 
to  -iiœrea:! t!» capacity of his facilities or to set up 
eddsîisnal i&çêüùss. for his own tiss on normal 
comme, dal ; terms, • including '• ths. ■ payment of 

- ' additional royaliies; ' ■ ■! - • 'v

14., an obligating ca the licensee to supply only a limited 
quan&y of. «he licensed product to a particular 
n i t c a i r i  wfere & hnow>how Ucerace «ras granted at 
that cuttoaetVrequest to d u t he .might have a 
second, «upplkr inside a licensed territory; this 

. '. ’ provision'thafTalso apply where the customer is thé 
• '& m ^ .« i^ ;A t ,G R ^ ;«l»eli was granted in order 
. to'jaaviile a second source of-supply provides that 
" ,ihe}mmost. &.'himself to manufacture the Ikensed 

-. • : piodoRs orto'Sîavédsem manufactured by a.subcon-
m o o r ;.

2.... In̂  è :  ‘ evest • that, ' because ' of particular -circum• 
.sasncev ths eiligatlasis referred to in paragraph. I fall 
'.within ths. tw ps .cf. Anids 85 (1), they shall also be 
exempted even if dssÿ arc not accompanied by any of the 

' .«Âĵ gatNMU’ «tempted by Article,I. •■;. y

. ‘jt,- 1'... v' ' '\! /• ■' 
'.-''S. • ’'''The.jîswKpœ^.ia paragraph; 2 m il çbo apply 

feìììrc inka agre««m'dte patties undertake «fel igationsi ■ 
XiS tàeiype« refined, to b  paragraph i.but.widia mors.

duSa’ ÌA.w M aurf (w iiiM

• AîîiîScs 'l i^ /2 '(g ) ;ra & n e t ;

market m respect of research and development, 
production, use or distribution qf products deriving 
Worn research and development or from the exploi* 
tation of thé. interested patty's own processes, without 
prejudice to an obligation on the licensee to use his 
best endeavcuis to exploit die licensed technology;

3. ione or both o f the panies are required::

(a) to refuse Without any objectively justified reason 
to m m  demand from users or resellers in their 
respective territories who would market products 
in other territories within the common market;

(b) to make it difficult for users or resellers to obuih 
the produce from other ¿resellers within the 
commoi) market, and in particular to exercise 
intellectual propcny rights or take measures so at 
to "prevent .usen, or resellers from obtaining 
outside, or from putting 6n the market in the 
licensed territory products which have been 
lawfully put on the, market within the common 

- market by the licensor or with his consent;

or do so as ,a result of a concened practice between 
them; ■. ‘

4. one party is restricted within the same technological, 
field of use or withjn the same product market as. to

’ ..¡the customers he may serve, in particularby being 
prohibited from supplying Certain classes .of user, 
employing certain forms of distribution or, w«h the ••' 

> ' aim 6i sharing customers, using crnain i^pes of 
. packaging for the products, save as provided in 
:/Anklq.l (1) (7) and Amrfe 2 I  J

5. the quantity of the licensed producti 6ne pany may
: manufacture or ’sell or the number of operations •

■ ■ espbiting the licenced' teclinology he may carry out :
1 \ are subject to limitations, save as provided in Anick.... 

(I) (8) and A nidf 2 (!)

..mï BfcaSïe;« obliged to  ̂ ssign in wnole or in pan to  ' 
■.the ÎO *■ «Kipfovements ' tò"'' òr "liew
applications óf ths licensed technology«

Vu» ,;r’i

1. pany ts in tlé, (Sctenatnation of prices,
. 6e»r©®*®*s '¿8':pitssa e r  dbc®«s^s:''fcr .die licensed 
" p ^ d ita s ; , ■■ ^

'Z 'ém ^tis^ .m  tsp d a sé  fre a  esispethtg with die other'
; ; ''paisy, ''wfe!i,.,«!?dmatósgi «fionm ed. .withdee ddier 
'  ;: pí5rtJ;■as■,wiì!?Æsï̂ fií■ Bse^mhtngs 'whhin'che common.

If « pare ©r mixed licensing agreement includes obli­
gations within the scspi o f  Ankles I and 2 arid. obli- 
gadons Tfhtch reiirkt cciRpemiioa but which do not fall 
.wnhin die sceipe either of A n id a rl and 2 or of Artide 
'3i .the presence of those m tric tW  obligations shall not 
prevent this'Regulation from applying-to the. 'obligations

' if

- **«nr
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« U d i do fall within the wope of Anklet I and 2. The 
obligations which are not thus eaemptcd ihall continue 
to  be governed, gy Anidei IS (I).and (2) of the Treaty.

Artidt i
1. This Regulation shall not apply to:

1. agreements between members, of a patent or 
know-how pool which relate to the pooled techno-

’ U iU <

2. licensing agreements between competing undertakings 
wfcfwh hold interests in a joint'venuire, or between 
one of them and the joint venture, if the licensing 
agmmeins relate to the activities of the joint venture;

3. agreements under whkh one party granu the other a 
patent and/or know-how licence and the other pany, 
albeit in separate agree menu or through connected 
undertakings, grants the first party a patent, trade 

' mark or. kmw-how licence or exclusive sales rights, 
where the parties arc competitors in relation to the 
products covered by those agreements;

4. agreements, including the tkeiuing of., intellectual 
property rights other than patents (iit particular trade 
msrksv copyright and design rights) or the Ikenting of 
software cacept where these rights or the software are 
of assistance in achieving the object o f the licensed 
technology. .a®d there are no obligations restrictive of 
competkpn other than those also attached to the 
¡kenned know-how or patents and esempted under

, the pm ^nt Reguljtion.

2. ThisRegulation shall nevertheless'apply:

t .  to asteemenis to  whkh {uri£ri>ih 1 (2) applies, under ,
' «rim'll iTfM M  limlrrtililiit nr««» the Mttt vmtutr « 

patent; ®# 'Juww-how fcrence. provided that the 
I ,<'Jiswpe4 '¿jprodarts'- and.-theTotirfr, products of the

\p a ^ ip # tsa g  |uiderukingt which are considered by ■.
• • Bier* to  ;fee jfqatv*teni in view cfthe ir characteristics; ■

. licence E m e J ta  production «oc m crt ■ ■

' ■ ,;irt’ee^isl:fl.'lircnce coveringf»^uci»o« and distti-' 
than {0%. " V

4,7 ’WS :
c\

all £ucfi products in the common
^ . i B J ^ a  ̂ .a . i^tsianual pan thereof; •.•••>... ;

2. to  ^ r t p a ^ ^  so.whiA paragrapli Misapplies and to
■ . reciprocal. Essences within the meaning of paragraph

I (3), provided the panks are not tubirct to any terri- 
torial restrktion within the common market with 
regard to the manufacture, use or putiinK on the 
market of the licensed produqs or on the use of the 
licensed or pooled technologies.

' /  rticlt 6 
This Regulation shall also apply to:

I. agreements where the licensor is not the holder of the 
know-how or thr patentee, but is authorised by the 
holder or the patentee to grant a licence or a 
sub-licence;

2. assignments of know-how, patents or both where the 
risk associated with exploitation remains with the 
assignor, in particular where the sum payable in 
consideration of the assignment is dependent on the 
turnover obtained by the assignee in reipect of 
products made using the know-how or the patents, 
the quantity of such products mamifactured or the 
number of operations carried out employing the 
know-how or the patents;

3. licensing agreements in which rights or obligations of 
the licenior or the licensee are assumed by under-

. takings connected with theni.

Artidt 7 . . ,

The Commission may withdraw the benefit of this Rejju- 
lation, pursuant to ■ Ankle 7 of Regulation No 
19/65/EEC, where it finds in a particular rase that an. 
agreemenvWmptld by this Regulation nevertheless has 
certain effects which , are incompatible with thr 

: conditions laid down in Article 95(3) of the Treaty, and 
in particular where:

1. ilir. eitisi V*f thr aRirrmrm It t«» t»ir\rnt thr 1«rm ul 
products from being-espoied to effective competition . 
m the licensed territory from identical products or 
products considered by useis as equivalent in view of

. their characteristks. price and intended use;

2. without prejudice, to Ankle I (I) (6), the licensee 
refuses; without valid reason, to meet unsolkitcd

■ demand from tisen or resellers in 'the territory of 
otherIkenseet; - -

3. th* panics: : .'

(a) without any objectively justified reason refuse to 
meet demand from uteh or resellers in their 
'respective territories Who would market the 
products in other territories within tnc common 
market; or • ,
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(b) © aktfeéM B^farœ O TCisw eBss'ifâefesainthe 
' proda«* fcàa  eû sr  ta s iïm  mdsin ü x  common 

su d o,' sa i Iss psnistkr w toe gattàie 
hw S tó isJ  rigjbu or u lte f a t is im  co as
(9 p»Wii&. ÎVÎSSSÎS e t m m  (tost obtaining 
eutsttfe»' w  fòssa .psafag m  «fee ta a k tt in the 
itcesmd - tm im y  pm éum  which Have been 
law M y .pm -m  ihff ew het within dw common

- e té r te  fcyt?« lissas»? or with y  s muent*, ,

)> . ' 
Regulation (EEC) No S54/I9 shall not apply to 
agreements which come into forte after I January 1995.

Artie/e tO

For purposes of this Regulation the following termi ¿hall 
have the following meanings:

flf' 
-if _

4. the parti«« wes® elveady competitor« before the grant 
of thè ISfcfm.&BiS obiigctlons cn the fieeniee to 
produce s  .cààìansm Qamhy e r  to use hii fecit' 
endeavours £3 ■ inferred to la Ankle 2 (1) (10) and 

; Ankle 3 (Î).turn i je  effect©fpreventing tbs licensee 
from uiing œsspMtstg tsdsnslosies. ' '

ArtkU S
I. For patpam'-eî dûs Régulation:

<a) pat«nt'app)icado«u; ’
C&) ttblity modslsi ■

(et applications fe r œgkîtzifaa oî tnilisy m o d d t;,

{<!) esn iïk m  é ’ttdlkê m é  censfie&tt d'addition, under 
French la<w{ '

(£■} applications fer certifii«« '  d'a&tê end certificats 
d’addjuoa m l6e  freiwlrlaw; end

(i) *tapf.!ewsnt£iy pm tcü ca  cenificates for: médicinal 
produits ç r  «thsr ’ prodûeu for whîdr such

certifiâtes raay be
. ..  , wtalBcil; _

"tbafl.be dci'isjed:eo ¿¿.patents. ■

'%■ ' tfffy -  to ' egreçn^nu
relating .’to' ci? èsp tó a tisa  of es isrcmioa i f  an 

’ e n f a t ic a  «?sf:!a ths ¡» sa in s  ef parsipeph 1 ti rasde in 
tepsci' aî-sha t-méatfan.hr a  . licensed u im eiy  within ' 
ess year (iva ths é&c v&ea dse agreesnent eras eàtered 
k m . •* ’ ' -'::i

85 ( t f  ef.dtc.TteHr'Àafl not
tofais?

Hit!» 5. '  • '

I jaaterjr t®-î® v> B@ntaeatt ia hme m
I Jâamf;rM99S; t^tkh satisfied. eise.esempuon 

:©ss'&ksi5j;eî Hegwîajisa N® SJ49/Ê4,

•— ,1 :pm»Q- ;JÇW to. Si UzGPsàit |9 f9  89 figtswe©«. 
: îa  foîïe irsa 'i póm i* W9$. esd '«Ud» satisfy' «be'

4?..<* ^  - r * ̂  t * ■* »

I. •know.how* meant a body of technical information 
that is KCftt, tubttantial and identified in any appro* 
priate form; .

2. the term *iecret’ meant that the Know-how package 
os a body or in the prtciie configuration and 
aiiembly of tu  component» «  not generally known 
or easily accetiible, to that part of iti value consiut 
in the lead which the licentee gain* when it it 
communicated to him; it it not limited to the narrow 
tense that each indivfcjuaf component of the 
know-how should be totally unknown or unob> 
tainsble ©uoide the licentor'i buiiheit;

5. the .«era 'lubiuntial’ meant that the know.how > 
indudei information which ii of importance for the 
whole or a significant pan of:

(a) a manufacturing proceti; or

, (b) a produa or service; or .

(c) for the development thereof;

and esclùde! information whicti »  trivial; inch 
know.how mutt thus be bteful. i.e. can reasonably 
be e&pected at the ' date of conduiion: of the 
agreement to be capable of improving , the 
competitive position of the lifipjre, fpr example by 
belong him to enter a new marjurt or gwing him an 
advantage' in competition with other manufacturen 

: or pnm den cf teryicèa who dd not1 have access to 
d u  licensed tecrei know-how or Mher comparable 
¿C «J know-how;.........................

W W ;..................................  . . > . { ^  > i-
fw in i «Ivi t i e  know-how it 

'¿smS^edpr .recordfd »nKjchaiatnneri* toraale it - 
f m t^ e  t® v e ti^ :̂ v  M fulfils the criteria of secrecy 
m d 6aisnai5iislo»y and io ensure that the iccehsee is 
©ot «»duty, rm ncwd in hit esploiuiion. of his own 
technologyi to  be idtnUfied »Ke know-how 
either W; m  out ia the Ikenee agreement or m a 
separate document or recorded in any other appro­
priate form at die laten when the know-how it 
transfeiyei! wr shortly thereafter,’provided that the 
separate document or «ther> record Can be made 
available if the need arisest

.»»■ -C
M-

r*,

t#-’.

W ÎS ü iiÆ 'M Ë È k Ê
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3. netesaaiy paseau m  paienu which contribute 10 the 
ptnung MMC effect of the licensed technology in to 
Itr U , in their absence, the realization of the 
licrh«td technologywould not be pottible o r would 
only be pottifeSe to  * lexer extent o r in mot* difficult 
o r co«(ly conditions;

6. the «cm Ifcenaad technology* mean* the initial 
knowofcow o r the necettaiy paums, or both, esiitin« 
at d »  tune the fim  licensing agreement it 
concluded, and hnprovcntenu subsequently nude to 
.the know-how o r patents, irrespective pf whether 
and to what ¿stent they are exploited by the panies 
or by other fecflfces;

7. 'the licensed producu* are goods or senrices the 
pfo-iufuo«) or provision of whichrrquires the use of 
the licensed technology;

I . 'market share* means the proportion, which the 
: licea'ed products, producu capable o f being' 

improved o r ‘replaced by the contract producu and 
other 'goods or services provided by the licensor or 
the licensee. wfcfchare considered by users to.be : 
equivalent in view o f  their characteristics, price and 
intended use iaceount for in all such producu or 
cervices it) die cemmon market or a' substantia! pan 
of it; ............ ,

*. ike terra .'cxpbitstton* refers to any -use of,.the 
: ficentcd technology in particular in the production,

. active or passive tales, in a territory even if not 
; coupled ;.«rah ; manufacture in that territory, or 

katiRg of «he licensed producu;

10. *tbr Itceiued territory* is the territory covering all or 
 ̂ et lean of die common muket where the 

. licensee, a  codded to exploit the licensed technology;,

I t .  'terMoiylretetved lo rth e  licensor* means territories 
. in «  hick the Beenior has not ^rented any licences 
. for patcne* he hc^ds, there or for his krcw-how;

13 .'connected undertakings* means:

(a) undenakings in which a party to the agreement 
1  directly or indirectly :

— owns more than half the capiul or business 
assets, or

— . has the power :j  exercise more than half the 
voting righu, or

— has the power to appoint more than half the 
members of the supervisory board, board of 
directors or bodies legally representing the 
undertaking, or

— has the right to manage the affairs of the 
undertaking;

(b) undenakings which directly or indirectly have in 
or óve' a pany to the agreement the righu or
powers listed in (a);

(c) undertaking«-in which an undcnaking referred 
to in (b) directly or indirectly has the rights or 
powers fiatcd in (a);

(d) undenakings. in which the panies to the 
agreement or undertakings connected with them 
joinUy have the righu or powen listed in (a): 
such jointly, controlled undenakings are 
considered to be connected with each of the 
panics to the agreement.

14. 'ancillary provisions relating to intellectual propcny 
righu other than patenu* aj^’provisions relating to 
righu which contribute to the putting into effect of 
die- licensed technology * where there are no obli­
gations restrictive of competition other than thou 
also atuched to the licensed know-how or patents 
and exempted under the present Regulation.

I ■ ■ Artidt. l t  - •

This Regulation shall enter into force on I January 1995.

, It shall apply until 31 December 2002.. . ' 
l t  'par»M  |>atenu' csM;ans p a te n u f e r th e  aaine.. \

kiventiot. <s the u m  has been used by the Cosm of “jliii Regulation shall be /binding in hs entirety and,
'V - .d w j^  applicable.in all Member Sutes. .■
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GUIDELINES ON THE APPLICATION OF EEC COMPETITION RULES IN THE 
TELECOMMUNICATIONS SECTOR

/• - - ' -I
-■ (91/C 233/02)

' ' PREFACE

These guidelines aim at clarifying \ thé application of Community competition rules to thè 
market participants in the telecommunications sector. They must be viewed in the context of 
the special conditions of the télécommunications sector, and the overall Community telecom­
munications policy will be taken into account in their application. In particiijar, account will 
have tp  be taken of the actions the Commission will b e in  a position to propose for the tele­
communications industry as a whole, actions deriving from the assessment.of thé state of play 
and issues at stake for this industry, as-has already been the case for the European electronics 
and information technology industry in the communication 'of the Commission of 3 April
1991 ('). ■ ,

, A. major political aim, as emphasized by the Commission,, the Council, and the European 
Parliament, must be the dcvclopmcnioi efficient Europe-wide network* and services, at the 
.lowest cost and of the highest'-quality, to provide the European user in the single market of
1992 wnh a basic infrastructure for efficient operation. '

The Commission has made it d ea r in the past that in this context it is considered that liber­
alisation and ' harmonization in the.sector must gp hand in hand.

Given, the competition context in the télécommunications sector, the telecommunications 
operators should be allowed, and encoiiraged, to establish the necessary, cooperatiort mech- 

. anisms-, in order to create — or ensure -  Community-wide fall interconnectivity, between. 
public networks, and where required between services to enable European users to benefit from 
a wider range of beuer and cheaper, telecommunications services. .

can and has to b i done in compliance with, and respect of, EEC competition rules; in 
Order to avoid,the''diseconomies which otherwise could'resiilt. For the. same reasons, operators 

, *nd Other firms that may be in a dominant market position, shbuld be made aware of the 
S p r^ ib ó n n  of abuse of such position!. • ; » - V

J V  KwW iiin *I»«Mild Ix-read iiiilW IirIii of tfm objectivc.Whcy set out tu clarify, inter alia,
'  which form» of cooperation amount to undesirable collusion,, ând in this sense they list what is
- QQi acceptable. They should therefore be seen as one’aspect of an overall Community policy 

towards telecommunications, 'and notably of policies land actions ‘to encourage. and stimulate 
tho*e^QrTO«f'coopcrat>on,whichj|pr0

. ' - 
- t . ; ' I W ^ I t  J^plication of competition rules forms a m ajor part o f the Community's overall 

; ^*pipfwcjb^u>; ttlecommumcatk>n».;These guidelines shouldhelp market participanu to shape 
th ^ r  ttm eg ie iand  arrangements for Europe-wide networksand services from the outset in a

Cl TW European electronics and information technology industry: state of play, issues at stake and 
V  proposait toraction, SF.C(»I) 56S. J Aptiî 1WJ.
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LSÜMMARY

1. The Commission of the European Communities in 
hs Green Piper on the development of, the'common' 
market for tdecompiumcationS services and equipment 
(COM(87)290) dated 30 June 1987 proposed a number 
of Community positions. Amongst these, positions (H) 
and (I), are as follow»:

the other hand the overriding objective to develop the 
conditions for the market to .provide European users
with a greater variety of telecommunications services, of 
better quality and at lower cost requires the introduction 
and ¿safeguarding; of a strong competitive structure. 
Competition plays a central role for the Community, 
especially in view of the completion of the single market 
for 1992. This role has already been emphasized in the 
Green Paper. ■ /

»

*{H) stria  continuous review of operational: 
(commercial) activities .of telecommunications 
administration* according to Articles 85, 86 and 
90 of the EEC Treaty.This applies in particular 
tò practices' of cross'subsidization of activities 
in the Competitive services sector and of acti­
vities in manuf&auring;

0 ) stria continuous review, of all private providers 
in the newly opened sectors according to 
Artides 85 .ahd 86, in'Order to avoid the abuse 

. òf dominant pesiaons;*. ;

2. These position? were restated in the Commission's 
document of 9 February 1988 'Implementing the Green 
Paper on the development of the common market for 
tdeccmmunications' ‘senices and equipment/state of 
diuuHions and proposals by ¡the Commission'. 
(COMiSH)«) Ambng dig areas where the development 

_ jsf 'concrete -'poSky ;. actions is now - .possible,', -'the: 
. Comsssiiison itwtkated the following:’ • ■■

The single market will represent a new dimension for 
telecoms operators and users. Competitipn will give them 
the opportunity to make full use of technological devel­
opment and to accelerate it, and encouraging them to  
restructure and reach the necessary economics of scale to 
become competitive not only on the Community market, , 
'but w o r l d w i d e . ■

With this in mind, these guidelines recall the main prin­
ciples which the Cothmission, according to its mandate 
under the Treaty’s, competition rules, has applied and 
will apply in the sector without prejudging the outcome 
of any specific case which will have to be considered on 
the facts.

The objective is,' inter alia, to .contribute: to more' 
certainty of condititibns for investment in the sector and 
the development of Europe-wide services.'

,'‘En$urihg;i ^ ' ’CM3Îfeicns of competition:

- --Ensuring/' ' .in' -/«¡^^...competitive, '.market '.makes 
coniinuqui r w w ;-j€sf/the: telecommunications, sector- 
' i A ^ c s s a r y i , : . - V V . .

• T b  CoinmissiOfl intends : to issue guidelines 
' «^arding ^  appìicaiion of cOKipcrtition ruks tó the
- .tskc’os^tftuRkabOns 'teaor wad oa the«ray.th®t the

.-¡r •ïlivVV̂
,>'•>;* * ■ i-f v  ■‘•■'¡r , :• i■ '.'V, v‘5>V:Vf i

■&mam&tàùàsL ‘V - , - y?

The mechanisms for ' creating certainty for individual 
cases (apart from complaints and ex-officio investir 
gations) are provided for by the notification and negative 
dearance procedurespròvidcd under Regulation No 17, 
which give a fonrid procedure for dealing cooperation 
agreements in this area whenever a fórma) dearance is
requested. - This 
communication.

___ ___________ ______ ______ ____ ,  ,------ requires'
.'.coopcntkm :cgresmmsi'>'«iiif. ¿Us, fcetweea' teltcco- 
?.i3«ifikat50«3. ^îganim ioas ■. (TO«) . fa -erik t ■ to' c&sire 

V» ■■ •.;tótwbA vZr«a^^v;s^!ic&;^.imief90mccdviqr# \-p i& nop  •
¡.¿e- 'oeeemiy. to

• y Siprfùiiâé fàr' E àióp!t^m ;iienne0;
?%wwrï»..«sei^'T&m^iéçtÎve* «ai»' be'a d u e ^ :  Infer' 

Vjÿ example,jo 'those .sreàs;:
-fi*  pto*isfoa ’¿¿y' 

.'èfiêàhJààîfci ^tìsjuaàiiity': law, • hduding 
tóa*:'-*ffeae optinntro 

is-£T*e**içé :iêq^ic<BUÏn-: tenures of coopera«»«: On

set- out in 'further detail ih this

aiNTROpUCTlON

3. The fundamental technolo|ical .. . development 
worldwide in .'the telecommunications sector 0) has 

; caused considerable changes " in  thç competition 
. Gt^dmons. - l i e  traditional monopolistic administrations. 

caanotabnetakejupthechallengeofthetechnologicai 
revolution.' New economic forces have - appeared on

f )  Telecommunications embraces anytraimmjiion, emission or . 
recaption 6f signs, lignais, writing, images and sounds: or. 
.intelligence of any nature by wire, radio, optical and other 
dectrooiagnedc «ystems (Artide 2 of WATTC Regulation of 
9 December.193$).

# ■ * ; ' ............... ‘

tir

%

-c-

■ r*r-
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the telecoms scene which are capable òf offering users 
the numerous enhanced services generated by the new 
technologies. This hits given rise to and stimulated » 
vide deregulation process propagated in theCommunity 
^ ith  various degrees ofintensity. . ' ^

necessary, in order to benefit from the new possibilities 
on the market-placc, all the operators! public or private, 
haje to ta k e  quick decisions, taking into account the 
competition regulatory framework.

This move is progressively changing the face of the 
European market structure. New private suppliers have 
penetrated the market with more and more transnational 
value-added services and equipment. The telecommuni­
cations administrations, although keeping a centra} role 
as public services providers, have acquired a husinessrljke 
way of dunking.; T hey  have started competing 
dynamically' with private operators in services and 
equipment. -Wide restructuring, through Mergers apd 
joint ventures, is taking place, in order to compete more 
effectively on the deregulated market through economies 
of scale andracionslization. All these even» have a 
multiplier effect on technological progress. \

4. In the light of this, the central role of competition 
for the Community appears clear, especially in view of 
the completion of the single market for 1992. This role' 
has already been emphasized in the Green Paper, r~.

5; In the Application of competition- rules the 
Ceounusion endcavoursto&void the adopting <of'State 
Pleasures w  undertaking» erecting; o r ' maintaining arti- 
fidal barriers incompatible with'the single market. But it 
•Iso favoursall forms o f cooperation which foster iiino- 

. ratioa and economic progress, as contemplated by 
-Competition bw .iPursuing effective competition in 

: tefecoms is nc* aesiaaero f political choice. Thechoice 
of. a freem arkeiM id acompeuudci-oriemed economy

■■ ■ - • : 
N.v>f*-
■ -

- waselready envisaged ,in «he EEC Treaty.and the 
cwapewion nik* oftheT rea *• - « -  ••

7. v. This need for inore certainty regarding the 
application of competition rules is already met by 
assessments made in several individual cases. However, 
assessments of individual cases so far have enabled a 
response to only some o f . the numerous competition 
questions which arise in telecommunications. Future 
cases will further develop the Commission's practice in 
this sector.

.Purpose of these guidelines

8. These guidelines are intended to advjse public tele­
communications-operators, other telecommunications 
service and equipment suppliers and users, the legal 
profession’.and the interested members of the public 
about the general legal, and economic principles which 

. have been and are being followed, by the Commission in 
the application of. competition rules »  undertakings in 
the telecommunications sector, -based on experience 
gained in individual cases in compliance with the rulings 
of thé Court o f  Justice of the European Communities.

9. The Commission will apply these principles also to 
futurt individual cases in a flexible way, and taking the 
particular context of each case into account. These 
/guidelines do ..not 'cover all the general principles 
governing the application of competition rules« but only 
those which are of specific relevance to telecommuni­
cation bsues. The general principles of competition rules 
not spedfically connected with telecommunications but 
entirely applicable,to these.can.be found, inter alia, in 
the regulatory acts, the Court' judgments and the 
Commission ' decisions dealing with the. individual cases, 
the Commission's yearly reports on competition policy, 
press releases in d  other public Information originating 
from the Cotamission. j

Of

1  * •  . . . . .  . ' .............

 ̂ .•
■ 'v'v,',-'’-' ^ ' •

^ r  ‘ f t v
certainty sn to the!. 

appScstto a c f  cootpetiuonriiks.Th<telec^m uiik£tion 
adaimissmians together with keeping thetrdisues of 

..;.. pabftc m t i a i , « »  eow confronted w$h the application 
/ c f th e s r r u f e s jp r s c E k ^ w j t l ^  tramkioa frora a  long - 

tradition 'of: kgsl protection. Their icc>>e artiJ actual.
. Josrikaessa Qra o l ^  ^  e&sily perccivabie. A3 the tech- - 
nttiogy »a VfBR-Bonng and huge bvestaienw are

; 1 0 . V ^
MoreoVer. they do not prejudice the application bf EEC 
competition ¡-nsles ■■ by the Court ■ ■lot Jusuce ...;of /d ie  
European Communities ànd ty  national authorities (as 
these rulei faay 'be, directly a llie d  in eadi Member 
State, .< b y n a t i o n a l  .authorities! administrative or

- j u d » d a ! ) ^ ' ;.'; :.S ': .

II . /A-change in d ie  econoroicandlegtl situation will-
■ not automatically bring about a sitoultaineous amendment 
to  the guideline*. The Commission, however, reserves 
the .poîtibïïtîy to make such an amendment when it 
considers that these/, guidelines no* longer satisfy their

•• v y -
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pufptnc, Ix-cause of .fundamental ¿nd/or repeated 
change* in legal precedents, methods of applying compe­
tition rule*, and die regulatory, economic and technical 

-context- '

12. /T hese . guidelines essentially concern the direct 
application of competition rules to undertakings, i.e. 
Articles 85 and -86 of- the EEC Treaty. They do not 
concern those applicable to the Member; States, in 
particular Articles 5 and 90 (!) and (3). Principles ruling 
the . application of Artide 90 in telecommunications are 

-expressed in Cemmiision Directives adopted under 
Article 90 (3) f o r  tfi£ unplemeritatipn of the Green 
Paper (’). ; '

Relationship between eoapctfciaa roles applicable to 
'Undertakings and ifcosc applicable to Mee&er States.

When this behaviour is imposed by a mandatory State 
measure (regulaiive or administrative), leaving no dis­
cretionary choice to the undertakings concerned, Article 
90 may%pply to the State involved in assodation wjth 
Artides 85 and 86. In this case Articles 85 and .86 apply 
to the undertakings* behaviour taking into account the 
constraints, to which the undertakings are submitted by 
the mandatory State measure.

Ultimately, when the behaviour arises' from the free - 
choice of the undertakings involved, but the Sute has 
taken a measure which encourages the behaviour or 
strengthens its effects, Artides 85 and/or 86 apply to the 
undertakings’ behaviour and Article 90 may apply to the 
State measure. This could be the case, inter alia, when 
the State has approved and/or legally endorsed the result 
of the undertakings’ behaviour (for instance tariffs).

13. The ,Court . o f  Justice of the European 
Communities (*) has rtskd that while it is true that 
Abides 85 and/66 of the Treaty concern the conduct o f . 
undertakings, and' hot the laws or regulations o f  the 
Member. States, fey virtue of Article § (2) of the EEC 
Trrai».. Meinbcr States must hot adopt or maintain in 
l» n r  am nu-aiurc .«liich could deprive those previsions 
«•! their ¡rftccuvcness. The Court has stated that such 

. r.o-jU be the case, in particular, if a Member State were 
to'require o r favour/ prohibited1 cartels Or reinforce the 
effects --thereof - Or .- to;' encourage, abuses by dominant 
undertakings/,,. ,V-,V

These guidelines and the Article . 90 Directives 
complement eaph other to a certain extent in that they 
cover the principles governing the application of the 
competition rules: Articles 85 and 86 on the one hand, 
Artide 90 on the other.

Application of competition rules and other Community 
law, including open network provision (ONP) rules

. If ' those -measures.'aré'-adopted Or thaintained in1 force 
-«<-»‘fit  publk,u«dteakings or undenakings'to'whi^hi'a’ 
;Metsi!î«ri.Stâtc:fb.naij.fpécttl. or exdusive rights. Article 
9S «áigtó also a p p l y . , ' - •.

•14/V;tvwi«e'ij tte'cün'dùéç'ibf .a public uedertdyng or an 
Juhdefttfcin^'tib wfckh. á.'Meinbér-Ssiw grants ,-spedal or 
- . . 'I r irç  e w fe ty h .’■*:r c ^ o f : i h * .exercise ' 

¿«¿noipous b*i&mMr/á\eáh '’cmly-'

'tg j?  I‘"ÍA

ÏÎ88'©o
m  -t^ tta s s s & s ¿ a í¿ k m  - te n a ssu J .

'.7v:Vctosmœ3 .fâ ,^ \'6ïiàête3. f e  tdmwi&ùakatioas semer» 
- Y : ■ 
:-f*f t o n Í H '¡ d t ' i t ó í ' i á m 'in Ca«¿ 'm /S > . Leelere/gMetoie 

£CR J7; > & « t  « fJ I .  7. 198$ ta Case 299/8),
- i l f fn s S X 2?(7:JtÂ aens c i Í0 .4. ifU  in

____________ __
©mfeiásdiesíssa: ( I HT} ' ECR

W 7
m om a: y M a  v. - 

^m eS tke  ^Ç m kùsi^lis'O m iisù

15. Articles 85 and 86 and Regulations implementing ‘ 
those Aftidcs in application of. Article 87 of the EEC 
Treaty constitute law jn force and enforceable 
throughout the. Community. Conflicts should not arise 
with other Community rules because Community law 
forms . a coherent regulatory framework. Other 
Community rules,- and in particular those specifically 
gdyeming the telecommunications ¡sector,' cannot be 
considered as provisions implementing Articles 85 and 86 
in this sector.. However it is .obvious that Community 

adopted fai the telccommunicauoni iector are to be
rules, to

&  all,aspects l'  
of the Communky telecommunications policy. V '

16. This ápplitt,. in/er elio, xo the relatiohship between. 
competmon .rulé» applicable to undertalüngs and the 

\ ONP rulés. According to  the Council Resolution o f30  
June 1988 on the developtnenv of the common market 
for telecommuhications serviccs and.equipm entup to 
1992'(*), ONP compriseí ’ the- ‘rapid definition, by 
Ccuhdl Directive*, o f  «chnical conditioris, usage

SSZh,'.; O OJ No C 2S7, 4. 10. 1988, p. I.
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conditions, and tariff principles for open network 
provision, tun in g  with harmonized conditions for the 
use of leased linn*. The deuil» of die ONP procedures 
have been fixed by Directive 90/387/EEC (*) on the 
esublishment of the internal market for telecommuni­
cations services through the implementation of open 
network provision,'adopted by Council on 28 June 1990 
under Article 100a, of the EEC Treaty.

17. Q N P has a  fundamenul role in providing 
European-wide access to Community-wide intercon­
nected public network*. When O N P , harmonization is 
implemented, a network user will be offered harmonized 
access conditions throughout the EEC, whichever 
country they address. Harmonized access will be ensured 
in compliance with the compeduon rules as mentioned 
above, as the O NP rules specifically provide.

ONP rules cannot be considered as competition rules 1 
which apply to Sutes and/or to undenakings* behaviour. 
ONP and competition rules therefore constitute two 
different but coherent sets of rules. Hence, the compe­
tition rules have, full application, even when all ONP 
rule* hive been adopted.

K .  Competition rules are and. will be applied in a 
coherent manner with Community trade rules in force. 
However, competition rules apply in a non-discrimi- 

m u iry  manner to  EF.C undertaking» and to mjn-I'.F.C 
•nict whk'h have a^ens to the £KC market. ‘

III COMMON PRINCIPLES OF APPLICATION OF 
AirnCLES/tVAhTO .«6

Eqtsal appGcadon of Alfides 15 and 14

l9.^ A rackl l5  u d  86 eppfy direedy and throughout . 
the Comnuwity to aG yndenakings,whethfrp«blic or • 
r«in((, (M (^ u l tenas im t to^tbc sanseextem, apan 
Irpai 'thcV «Kceptien provided in Antdí 90 (2) f).

■ •‘•OJNoL 192.24.7. WW.p.1. ':vv/
«*i Anide-90 <2) (taro: *Uodenak«igs emnisted «xh dw 

«perada* eftemees el p a tn l  rcooonuc m uttn  or lumng 
tlie duraeter of a icvcmie-producim moAopoljr 'tliall be 

. h ^ k i  lo ihe 'mies containrd in diis Treaty, ¡a panicular to 
the nilét en eempedúoa. ¡a so fsr'asthe afwlicalioa oí web 
mltréoet aotobstraa we perfonaance^is law «ría fací, of 
d »  pw ic»br taiks atsigned to them. The dcnfapwcm of . 
nade m  w t  be «ffeoed to web an oteas as would be 
costraiy *o the fctKm» of the ComifemifyV

European Communides 6.9.91 
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The Cotnmissjon and national administrative and judicial 
audiorides are competent to apply these rules under the 
conditions set out in Council Regulation No 17 (').

20. Therefore, Ardcles 85 and 86 apply both to 
private enterprises and public telecommunications 
operators embracing telecommunicauons administrations 
and recognized private operating agendes, hereinafter 
called 'telecommunicauons organizations’ (TOs).

V.

TOs are undenakings within the meaning of Anides 85 
and 86 to the extent that they exen an economic activity, 
for the manufacturing and/or sale of telecòmmunications 
equipment and/or for the provision of ' telecommuni: 
cations Services, regardless of other facts such as, for 
example, whether-their nature is economic or not and 
whether they are legally distinct endues or form pan of 
the Sute organization (*). Associations of TOs are ai- 
sodadons of iindéixakìngs within thè meaning of Anide 

, 85, even though T O s- partidpate as undertakings in 
organizadons in which goyemmenul authorities are also 
represented.

'Ardcles 85 and 86 apply also to undenakings located 
outside the EEC when - restrictive . agreements are 
implemented or intended to be implemented or abuses 
are committed by those undenakings within the common 
market to the extent that ..trade between Member Sutes
is affected O-

Compedtion restrictions justified under Ardele 90 (2 )o r 
. , . by essential requirements -

21. The exception provided in Anide 90 (2) may 
: apply both to Sute measures and'to pracdces by under­

takings..; Tl>e .Services - Directive » ,90/388/EEC, •: - in;
,.• paniculw^in'iAnide :3,m akes'prom ion,for-ai-M em W ' 
• i ^ S u u i e ' t n *  '

which:« -cangrant for the.provision of cenain-telecomf 
; municadons services. These restrict! ow m sybeim posed  

undcrArticle 90 (2) or in order to ensure thecompliarice 
with :* Sute essenual requirements spedfied in i  the 

r .O i r c c i i v c . :

n  OJ No IJ. 21. 2. 1962, p. 204/62 (Spedal Edition I959-62,
• P- *7|. 1 .

C) See Judgment of the Court 16. 6. 1987 in Case-118/85,
' Commission'v. Ijaly — Transparency of Financial Relations 
between Member States; and Public Undenakings (1987] 
ECR 2599. \  : ■ ■■■'.' V

O  See Judgment of the Coun of 27. >9. 1988 in Joined Cases 
89, 104, 114, 116, 117, 125, 126, 127, 129/85, Aktrtin & 
othen v. Commission (*Woodpulp*)i [1988] ECR 5193.
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22. At far as Article 90 (2) is concerned, the benefit of 
the exception provided by this provision may still be 
invoked for * /TO Y  behaviour when it brings about 
competition restrictions which its Member State did not

- impose in application of the Services Directive. However, 
the fact should be taken into account that in this case the 
State whose function is to protect thfe public and the 
general economic interest, did not deem it necessary to 
impdse the said restrictions. This makes particularly hard 
the burden o f proving that the Article 90 (2) exception 
still applies to an vnderukjngs's behaviour involving 
these restrictions.1

23.. T h e  Commission infers from the case, law of the 
Court o f Justice (“ ) that it has exclusive competence, 
under the control of the Court, to decide , that the 
exception o f Artide 90 (2) applies. The national auth­
orities including judicial authorities can assess that, this 
exception does b d  , apply, when they, find that the 
competition rules, deariy do not obstruct the 
performance of . «he task of general economic interest 
assigned to undertakings. When those authorities cannot 
make a d e a r  assessment in this sense they should 
suspend their decision in order to enable the Commission 
to find that the conditions for the application of. that 
provision are fulfilled.

24. Av tb-measures aiming at the compliance with 
*<nsehtial. ̂  mjtiirrments* Within the meaning of the 
Services Directiw,-under Article I of the latter ("J. they 
can. onlv be taken by Member Sutes and not by under* 
taking» • . ■

Tbs relevant market

(a) T h e  p ro d u c t m arke t

26. A produa market comprises the totality of the 
products which, with respect to their characteristics, are 
particularly suitable for satisfying constant needs and are 
only to a limited extent interchangeable with other 
products in terms of price,' usage and consumer pref­
erence. An examination limited .to the objective charac­
teristics only of the relevant products cannot be 
sufficient: the competitive conditions and the structure of 

, supply and demand on the market must also be taken
into consideration C1)-

The Commission can predsely define these markets only 
within the framework of individual cases;

27. For the guidelines’ purpose it can only be 
indicated that distinct service, markets could exist at least 
for terrestrial network provision, voice communication, 
data communication and satellites. With regard to the 
equipment market, the following areas could all be taken 
into account for the purposes of market definition: 
public switches, private switches, transmission systems 
and more.particularly, in the field of terminals, telephone 
sets, modems, telex terminals, data transmission 
terminals and mobile telephones. The above indications 
arc without prejudice to* the definition of further 
narrower distinct markets. As to other services — such as 
value-added ones —■ as well as terminal and network 
equipment, it cannot be Spedfied here whether there is a 
market' for each of, them Or for an aggregate of them, or 
.for both, depending upon the interdiangeability existing 
in different geographic markets. This is mainly 
determined by the supply and the requirements in those, 
markets. v .' j ' '< \

25., .f.. In order 'assess, the ¡effects o f anagreem enton 
' ccmpew«on'fo^tf>e. pîiîposei « f  A nkjs 85 and whether

■ Èw h w w î -i«ebiw l<^vdw
't s l m a t  ©«airÎiôt'iîéîiîïtîkîffl ia.dynamk and variable.. -

.,S. • ;;V:- " • Î - w w ' - l ■
. y. • . f-H. •- Mi :% •».

- e t  'ta*: I S / 7 J , ; ^  «I
L  11.4; 1989& to W iÔ ,iU m ^ S a w d Iim jE C R e O J.

.reaseas «  thegenéiraJ técsra?:«&idi 
- -« a jr .e a w e  a Statata restrict taxss cotbé pM c

tmsœsassjemîsswea ■ t m o i i  - ór public. tates9mtn«r»g8à8as
. .8 1 « # . ' - - ;  - .. i.- r r

28. . Since the various national; public networks 
;j compete, for the installation b f  the telecommunication 
.'■.hubs o f largejuseri, market definition may accordingly 
v ^ . '  lndeid, large telecommunications users, whether.or 

:-;n«....«hey^are /iem ce;providers, "locate their premises 
; depending; inter elia, upon ihe features of the telecom­
munications services supplied by each TO. Therefore, 
ti>ey compare national public networks and other services 

; provided by1 the TOs in terms of characteristics and 
p « « * . ' . . i ' . : - ' ' .

f )  Casé 322/SI, Michelin v. Commission, 9 November 1983 
11983] ECR 3529, Ground 37: . ;
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29. A* io  satellite provision, the question if whether or (b) T h e  g eo g rap h ic  m arket 
not it is substantially interchangeable with terrestrial 
network provision: 4

31. A geographic market is an area:

(a), communication by satellite can be of various kinds: 
fixed service (point to point communication), 
multipoint (point to . multipoint and multipoint to 
multipoint), one-way or two-way;

where undertakings enter into competition with each 
other, and

where the -objective conditions of competition 
applying to the product or service in question are 
similar for all traders (”).

(b) satellites* main characteristics are: coverage of a wide 
geographic area not; limited by national borders, 
insensitivity of costs to distance, flexibility and ease 
of networks deployment, in particular in the very 
small aperture terminals (VSAT) systems;

32. Without prejudice to the definition of the 
geographic m arket.in individual cases, each national 
territory within, the EEC seems still to .be a distinct 
geographic -market 'as regards those relevant services or 
products, where:

(c) satellites* uses can be broken down into the following 
categories: public switched voice and data trans­
mission, business value-added services and broad­
casting;

the customer’s needs cannot be satisfied bv using a 
non-domestic service,

there are different regulatory conditions of access to 
services, in particular special or exclusive rights which 
are apt to isolate national territories,

fdi a satellite' provision presents a . broad interchange­
ability with the terrestrial transmission'link, for the 

' basic voice and data transmission on long disunce. 
Conversely, because of its characteristics it is not 
substlmially interchangeable but rather 
complcmcntaryto terrestrial transmission links for 

; several, specific voice and data transmission, uses.
- These usés ate: services to peripheral or less- 

developed régions,' links between non-contiguous 
countries, reconfiguration of capacity and provision 
of routing for traffic restoration. Moreover, satellite* 
arc not currently substantially interchangeable. for 

'• direct broadcasting and multipoint private networks 
for value-added business services. Therefore, for all 
those uses satellites should constitute distinct product 
markets. '•Within ; satellites, there , may be distinct

• ■■ ’■■■■< , \  •• v

r.: ̂

tactile communications distinct services seem' 
to <bbk w e b sS 'Cd3ülat te|cphone, pagins> telepoint, 
cordless voice ■';èod cordksS data communication. 
Technical development permits providing each of these 
ç w s u  with '»ore aad mort enhanced features. A conse- 
qwact t f  this is that the differences between all .these 
systems are progressively blurring and their interchange-. 
ability increasing. Therefore, it cannot be excluded that 
in future for ceiuia uses , several of those systems be 
embraced b ÿ a  «njgfé product market. By the same 
tokn ,/ it ts l&eiy th&t, for certain uses, mobile systems 
vBI be/coo»prised ¡a « single market wkh certain services 
offered ©n the public switched network.

as to equipment and network, there are no, 
Community-common standards, whether mandatory 
or voluntary, whose absence could also isolate the 
national markets. The absence of voluntaiy 
Community-wide standards shows different national 
customers* requirements.

However, it is expected that the geographic; market will 
progressively extend to  the EEC territory at the pace of 
the progressive realization k>f a single EEC market.

33. It has also to be ascertained whether each national 
market or a pan  thereof is a substantial pan of the 
common market, lliis  is the/case where the services o f 
the product involved Represent a substantial percenuge 
of volume within the EEC- This applies to all services 

■;̂ and p^pdwe«i:lfwriplsjed* v

, ? "Ài to  M u|ltte up|in)u, for m ss-bprder communi­
cation by Satellite the uplink could be provided from any 
of several countries.' In this case, thegéogràphic market 
is wider than the1 national territory and may cover the 
whole EEC

As to space segment capacity, the extension of the 
geographic market wilj depend bn the power of the 
satellite audits ability to  compete with other satellites fqr

(") judgment of 14. r  1978 in Case 27/76, United Brandt *.
• Commission [1978] ECR 207, Ground 44. In the' telecom-. 
V municasioos sector. Judgment of S. 10. 1988 in Case 

247/86, Alsatel-Nbvasam [1988] ECR 39(7.
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transmission to a given area, in other words on its range. 
This can be &sie&ed only a ss  by c m .

35.. As'to services in general as well as terminal and 
network equipment, the Commission assesses the market 
power of the undertakings concerned and the result for 
EEC competition of the undertakings’ conduct, taking 
into account their interrelated .activities and interaction 
between the EEC and world markets. This is even more 
necessary to th e . extent 'that the EEC market is 
progressively . being opened. This could have s  
considerable cffect on the structure of the markets in the 
EEC, on the overall competitivity of the undertakings 
operating in those markets, and in the long run, on their 
capacity to remain independent operators.

mendation 87/371/EEC on the coordinated introduction 
of public pan-European cellular digital land-based 
mobile communications'in the Community (**).

-  4 .

The Commission welcomes and fully supports the 
necessity of cooperation particularly in order to promote 
the development of trans-European services and 
strengthen the competitivity of the EEC industry 
throughout the Community and in the world markets. 
However, this cooperation can only attain that objective 
if it complies with Community competition rules. Regu­
lation No 17 provides well-defined clearing procedures 
for such cooperation agreements. The procedures 
foreseen by Regulation No 17 are:

IV. APPLICATION OF ARTICLE #5

36. The Commission recalls that a major policy target 
of the Council Resolution, of 30 June 1988 on the devel­
opment of the common market: for telecommunications 
services and equipment up to 1992 «ras, that of:

' . . . . . .  stimulating European cooperation at all levels,
as far as compatible with Community: competition 
rules, and particularly in the field of research and 

. development, in order to  secure a ’'strong European 
preserve cn.thetelecommunications markets and to 
ensure thé full participation of all Member States’.

In many cales Eurepe-wide services can be Achieved by 
’TOs* cooperation ¿ -  for example, by ensuring intèreon- 
iaa ivhy  m á  tntefttperability ■ ■ ' / : í- ■

(i) the application for negative clearance, by which the 
Commission certifies that the agreementsjire not caught 
by Anide. 85i because they do not restrict competition 
and/or do not affect trade between Member Sutes; and

(ii) the notification of agreements caught by Article 85 in 
order to obtain an* exemption under Anicle 85 (3). 
Although if a particular agreement is caught by Anide
85, an exemption can be granted by the Commission 
under Artide 85 (3), this is only so when the agreement 
brings about economic benefits — assessed on the basis 
of the criteria in the said paragraph 3 — which outweigh 
its restrictions on competition.- In any event competition 
may not be eliminated for a substantial part of the 
products in quekion. Notification is not an obligation; 
but if, for reasons of legal certainty, the panies dedde to 
request an exemption pursuant to Artide 4 of Regulation 
No 17 the agreements may hot be exempted until, they 
have been notified to the Commission:

37. Cooperation agreements.njay be covered by one - 
of the CoiatJiission block exemption Regulations or 
Notices (M). In d ie 'first case the agreement is auto­
matically exempted undtt̂ ^  ̂ 85 (3).'In.-the latter 

. .case, in the Commission’s view, the agreement does not 
appreciably  ̂restrict. competition and trade between 

|.j;M ^m |j«r^Satie*'and ■ '; tfoercfqre^oes'nQ t justify 
v^Gfcaauwon :acrion;vIri ̂ either c a s e ,% f a e m e i} r  d o « ' - 
fs jtik • ^ d :‘TO:;W''i59tif»ed; but it may be notified in  'cale.<jf■'* • 
; jdoubL lf  tlse^Coiamiiiion rccsjvei am uititudeof notifi- 

,„v ._ ¥r. . - - - r  - - ^-7»-..—.--»c t— ..., /''^'tt&^.eriMp^'COC^ration.fflgreemMts.mthe'telcTOror:;
^ ' T  '•>'1 ®“ ^f«M i* :;i»^oV fe:;niaysconsideit ^«her.:» :*pedfic. 

i f : * : - '!'f:j'-:, j»*' f "  ^bSockvciwpuon-reguiation for such agreemenu .would,-. 
C ean c l’is gwkg'gtildjtnca,.by -Diimives.'Decuians, , '" V . ' » { ^ f ^ r m e . ^ ; ■■ ./:■.■>/.'■■■

-V;’/ > Mrii*cccot t tdons.¿ n . <■'
-. nsosfujjgefttSy' needed: such a s -  .’

w cbw/pcn4iriMVW jtW E E C ' « 'jtte .co b n iin a ted  ,
ttjmees ;di^a|l.'M tw bik '

■ (i) ia'-'thoM,'::á»s,a» vhe*t exclusive ortjpcdal righu.for 
- •••• in accordance'.with,. Community

-law-/in i’ &  ¿ittntáílar- '««I» ''>dié<’Sêroeè* ' Directive *

S e m c ç i^ l  jreqtwri' ©cnam: >

" M M ^  ,üjc posaampr, cs Requiring ;...
.at'o-

■;X' H  p j  No L 1?6, 17. 7: 1987, p. 81. 1 
H  Eeponfid,’■ ' / ‘Competition, Law in the European 

.Caaunuudtf •. Volume I ' (situation at 31. 12. -1919)
'pdblidsed by the Commission.’

■(. 
’/■ ’•

;--S
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3H. ’I1*r n U f o r in  of aj;r<-riiicnt* (") wlmli « 1*111 to 
be typical in telecommunications and may be caught by 
Article 85 are listed below. This list prwides examples 
only and is, therefore, not exhaustive. The Commission 
is thereby indicating possible competition restrictions 
which could be caught by Article 85 aitd Cases where 
there may be the possibility of an exemption.

39. These agreements may affect trade, between 
Member States for the following reasons:

(i) services other than services reserved to TOs, 
equipment and spatial segment facilities are traded 
throughout the EEC; agreements on diese services 
and equipment are therefore likely to affect trade. 
Although at present cross-frontier trade it limited, 
there is potentially no reason to suppose that 
suppliers of such facilities will in. future confine 
themselves to their national market;

(N| av ur rcvrvcd network scrvicci. onc can consider 
.. iliai.tlu-y alw ar<r4radcd throughout die. Community; . 

Thctc te n  ices could be provided by an operator 
kxated in one Member State 10 customers located in 
other Member States, which, decide to move their 
teteeoihmumcatioriS'hub into the first one because it 
is-, economically or qualitatively advantageous. 
Moreover, agreements on these matters are likely to 
affect EEC trade at least to  die extent they influence 

.die conditions under which the other services and 
; iquipn^niaresupplieJ throughoutthe EEC.

40: ;  Finally, to  die extent that the TO s hold dominant 
positions in facilities, services and equipment markets, 
th e ir ' behaviour leading to — and in d u d in g th e  
conctusion of —  the agreemenu in question could also 
fthrc rite to  aviolationof Article 16, if agreements have . 
o r  w rlA e ly tp  W  it.tlx tr  effect hindering the main- 
tgnutct e f  the degree of competiik>asiitl existing in the ' 
market o r the grcwrth of thai competition, or causing the : 
TO s to  reap trading benefits which they would not have - 
'« raped .#d ie ttludbeeanonaa l and sufficiently effective

sake this tern funds also \ck 'decisions - 
by astsóaóoMC and ‘concerted practices'. within the 
nsa^agof AnsdsS).

A. Horizontal agreement! tmitrmi/ij; tlv provision o f 
terrestrial facilities and rinerved urvicet

■ I

41. Agreements concerning terrestrial facilities (public 
switched' network or leased circuits) or services (c. k. 
voice telephony for the general public) can currently 
only be concluded between TOs because of this legal 
regime providing for exclusive or special rights. The fact 
that the Services Directive recognizes the possibility for a 
Member §tate to reserve this provision to ceruin 
operators does not exempt those operators from 
complying with the competition rules in providing these 
facilities or services. These agreements may restrict 

.competition within a Member State only where such 
exclusive rights are granted to more than one provider.

42. : These agreemenu may restrict the competition 
between TOs for retaining or attracting large telecom­
munications users for their telecommunications centres. 
Such .'hub competition* is substantially based upon 
favourable'rates and other conditions, as well as the 
quality of the services. Member States are not allowed to 
prevent such competition since the Directive allows only 
the granting of exclusive and special rights by each 
Member State in its own .territory.

43«.. Finally, these agreements may resùïèt competition 
in non-reserved services from third party undertakings, 
which are supported by thé facilities in question, ; for 
example if dwy impose discriminatory or inequitable 
trading conditions on certain users.

44. (at)  Price agreements: all. TOs* agreements on 
. prices, discounting or Collection charges for international 

yervices, *re apt to; restrict die hub competition to, an 
. - appreciable extent.. Coordination on o r prohibition. of 
. . discounting could cause- j>aiticularly serious restrictions. 

..vlnHW tuations/lofpublic’kno^ledge^iuch 'as'existjfin  
respeàbf^et^ffS levelil'd itcounungcou ldrem ain the

i. ooly. possibility of effective price compeution. 4 „

A .• • •, -• ...

45. In  several cases th e C O u r to f  Justice and the 
Commission have considered price agreements among 
the most serious infringements of Article 85 (").

•(")FVC, Commission Decision 89/190/EEC, OJ No L 74,17. 
i:  19»9, p. IjiCaie t2J/M, BNIC v. Clair 1191« ECR 391:

- Casa 1/71, Cementhandel&rcri v. Commission (1972) ECR 
977; Polypropylene, Commission Decision 16/391/EEC 
(OJ No L 230/1, It. 8 .1526, p. I) on appeal Cue 179/i6.
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While harmonization of tariff structures may be a major 
clement for the provision of Community-wide services, 
this goal should he pursued as far as compatible with 
Community compétition rules and should Include defi­
nition of efficient pricing principles throughout the 
Community. Price competition is a crucial, , if not the 
principal, element o f customer choice and is. apt to 
stimulate technical progress: Without preji^dice to any 
application for individual exemption that may be made, 
the justification of any price, agreement in terms of 
Ankle 85 (3) would .be the subject of very rigorous 
examination by the Commission. '

47. (ab) Agreements on ether conditions for the 
provision xtffacilities ' ■

These agreements may limit hub competition between 
the partners. Moreover, they may limit the access of 
users to the network, and thus restrict third under­
takings’ competition as to non-reserved services. This 
applies cjpecially to the use of leased circuits. The 
abolished CEPT recommendation PGT/10 on tariffs had 
also recommended restrictions on conditions of sale 
which die Commission objected to. These restrictions, 
were mainly:

46. Conversely, where the agreements concern only - 
the setting up of common tariff structures or .principles, 
the Commission may consider whether this would not 
constitute pne of the economic benefits under Article 85
(3) which outweigh the compétition restriction. Indeed, 
this could provide the necessary tram parencyen tariff 
calculations-and facilitate users’ dcdsions ¡about traffic 
flow or the location o f  headquarters pi premises. Such 
sucements could also, contribute to achieving one of the 
Green. Paper’s economic objectives' — more coit- 
orier.med tariffi. .. • •

making the use of leased circuits between the 
customer and /third parties subject to the condition 
that the communication concern exclusively the 
activi'ty for which the circuit has been granted,

— a ban 6n subleasing,

authorization of private networks only for customers 
tied to each other by economic links and which carry 
out the fame activity,;

fn this connection, following the intervention of the 
Commission, the CEPT has decided p  abolish re- 
cOiRmendstian PG T/J0 on  the general principles for the 
lease of international telecommunications circuits and the 
'establishment of.-private international networks. This 
.r£commcndatbn;r£commendcd, inter elisC die' imposition 
.of. a .30% . iureharge _so r ; an.'1 Access, change tfhere 
third-party traffic was carried, on an international tele- 
communtcations leased circuit, o r  if such a orcuit was 
interconnected us":, the public telecommunication» 
network. also, ‘recommended?'.the application ':’.of 
unifom; ta ^ fi:;i^ fK d ^ u .; m '’order/u5 detetTsiin* thjj; 
■rdftH*• pric£, level 'o f.. internauonal (deeommumcations 
leased ©reaEv.Thaa&‘to'-'ihe-CfePTi cooperation &ith■.
tfee
.«ecH^datlon,'

w 4sSbli!'i ’

to  die sbdm oa.of -the re-

sags;

• prior consultation between the TOs for any approval 
of a private network and of any modification of the 
use of the network, and for any interconnection of 
private networks,

For the purpose of an exemption under Article 85 (3), 
the granting o f  special conditions for a particular facility 
jn order tb promote its development could betaken into 
account among other elements. This could foster techno­
logies which rtdute the costs o f  services and contribute 

increasing competitiveness of European industryto
Structures! Naturally, the. Other 
requiremenu should also be rhet.

Article 85 (3)

48. (ac) Agreements on the choice o f ukcomnutniattion
rotttei

Trcssc.eoïy have the following restncuve effects. r . . . __________ .  ____

*; 'b n w ^V 'ïa îiS M àliM ^ '^ i^ rA fésIe  ÿMye f  ihcv'"Tseaty
■k\:/

......... - O  - .............. .

(i) to the extent that thejj coordinate the TQs’ choice of 
the rouies to be set up in international services, they 
wtty., limit t^mpctitionbctween TOs as suppliers to 

r usert* communications hubs,- in terms of investments 
and production, Vith \  possible, effect on tariffs. It 

V should be determined whether this restriction of 
their business autonomy ¡¿ sufficiently appreciable to 
be caught by Article. SJ. In any event, an argument 
for an b te tn ^o n  under Artide 85 (3) could be more 
easily sustdned if common routes designation were

:̂ r
V ^ ' 
.. ê

5 6
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necessary to enable interconnections and, therefore, 
the use -¿f# Europe-wide, network;.

(ii) to the extent that they reserve the choice of routes 
. already set up to the TOs, and this choice concerns 

one determined facility, they could limit the use of 
other facilities and thus services provision possibly (o' 
the detriment -of technological progress. By contrast, 
the choice of routes does not Mem restrictive in 
principle to the extent that it constitutes a technical 
requirement.

49. (ad) Agreements on the imposition o f technical and 
qnatity standards oh’ the. urvicet proxnded on the public 
■network

Standardization jmngs substantial economic benefits 
which din be relevant under Article 85 (3)..It facilitates 
inter alia tb f provision of pan-European telecommuni­
cations services.. As set' out in the framework of the 

. Community’s approach to standardization, products.and: 
' services cofflpivirtg with standards may be used 

Community-wide: In ‘he context of this approach,
. European rtandjrds institutions .have developed in this 

. ; field (ETSI and CEN-Cenelec). National markets in the 
EC woutf be ©penedgp and form a Community market. 
Service ânp equipment markets would be enlarged, hence 
favouring economies of scale. Cheaper products and 
services are thus available to users. Standardization /may 
also offer an alternative to specifications conîrolled by 
underukings dominant irithe network architecture and 

: : In non-reserved services. Standardization agreements 
' may, therefore, lessen the risk pf abutes by these under­
takings which could block the access to the markets for 

. M w -iritm d 1 t c m a t  and for equipment. However,
, certain stapdardimicn agreemenu can . have restrictive 
^effects bn competition: hindering innovation, freezing a 

panicuUrswge oftedinicaldevejopsncm, blocking the 
:'*etwork ‘«ccei» icf jo<ne usçrs/senrice providers.. This

1 in luture be
' located ;& '\^ :«>et*wk or /Continué to be permitted in : 

v , CustotiKrt’ t^uipfltcm. The imposition òf specifications 
. ' '- '.jodstf than those/prbvided lor by 'Community <1sw could 
' ■ • " h m  \reàiicùye',:«!feas -'on compcthk>n. Agreemenu

therefore, caughtbyA nide 85.

i economic benefits and competition 
rew ia ic is i> complex. In principle, an «eruption could 
be «nm ql tf an agreement brings more opénness and 
facukates . iKcess to the market, and these benefits 
outweigfathe restrictions ciuscd by h.

50. Standards jointly developed aml/or |uiMi.\hrd in 
accordance with die O N I’ procedures carry with diem 
thg presumption that the cooperating TOs which comply 
with those standards fulfil the requirement of open and 
efficient access (see the ON P Directive mentioned in 
paragraph 16). This presumption can be rebutted, inter 
alia, if the agreement contains restrictions which are not 
foreseen by Community law and are not indispensable 
for the standardization sought. ’

51. One important Article 85 (3) requirement is that 
users must aJso be allowed a fair share of the resulting 
benefit. This is more likely to happen when users are 
direcdy involved in the standardization process in order 
to contribute to deciding what products or services will

- meet their needs. Also, the involvement of manufacturers 
or service providers other than TOs seems a positive 
element for Article 85 (3) purposes. However, this invol­
vement must be open and widely representative in order 
to avoid competition, restrictions to the'. detriment of 
excluded manufacturers or service providers. Licensing 
other manufacturers may be deemed necessary, for the 
purpose of granting an , exemption to these agreemenu 
under Article 85 (3).

52. (ae) Agreements foreseeing special treatment for 
TVs’, terminal equipment or other companies' equipment for

■ the interconnection or interoperation o f terminal equipment 
with reserved services and facilities

53. Kaf) Agreements on the exchange o f information

A general exchange of information could. indeed be 
necessary for the good functioning of international tele-' 
communications services, and for cooperation aimed at 
ensuring interconhectivity ; or one-stop shbpping and 

' tilling. It : should not be \extended to competition- 
K nsitiveinfonnation,such;iu«eriain^ffihfonnauon 

:¿yhïdhiconstitutes ;feu « n w * ^
^ and commerdaj strategy, including that concerning new 

products. Theéxchange of this information wpuld affect : 
the autonomy of each TO’* Commercial policy and it is 
not necessaiy tp iattain th'é skid pbjectives. '<

■ t'- V •'

B. Agreements concerning the provision o f non-reseroed 
servîtes and terminal equipment

54. Unlike facilities markets, where Onlythe TOs are 
the providers, in the ; services markets the actual or
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potential competitor tr t  numerous and include, besides 
the TOs, international private companies, computer 
companies, publishers and othen. Agreements on services 
and terminal equipment could therefore be concluded 
between TOs, between TO s and . private companies, and 

. between privace companies. .

55. The liberaliring process has led mostly to  strategic 
agreements bcw/cen (i) TOs, and (ii) TOs and other 
companies. These agreements usually take the form of 
joint ventures. /

56. (ba) Agreements; between TOs

The scope of these agreements, in general, is the 
provision b y e a c h , partner of a value-added ' service 
including the management o f .the service. -Those 
agreements are tfeosdy based on the ‘one*stop shopping* 
principle, i.e. each partner offers to the customer .the 
entire package of services which he needs. These 
managed services are called managed data network 
services (MDNS). Ah MDNS essentially consists of a 
broad package of . services including facilities, 
value-added services and management. The agreemenu 
may also concern such basic services as satellite uplink.

v— they provide for joint specification of MDNS 
producu, quota*, joint dciivcty, specification of 
customers' systems; all this would amount to 
controlling production, markets, technical devel­
opment and investments,

— they contemplate joint purchase of MDNS hardware 
and/or software, which would amount to sharing 
markets or sources of supply.

59. (ii) Restrictive effects on third party undertakings

. Third parties* market entry could be precluded or
hampered if the participating TOs:

— refuse to provide facilities to third party suppliers of 
services,; •

— apply usage restrictions only to third parties and not 
to themselves (e.g. ,a  private provider is precluded 
from placing multiple customers on a teased line 
facility to obtain lower unit costs),

favour their MDNS offerings over those of private 
suppliers .with reipect to access, availability; quality 
and price of leased circuits, maintenance and other 
services, ...;

'5?. ; ' Thesc ag rem tn u  could restrict competition in the 
M DNS m M st and alio in the markeu for A service or a 
groüpcf tervkes mdtsdsd in theM D N S :

■ ii

(D between the participating TOs themselves; and

(ii) vii-anii other. 
; providers.: '

actual o r  potential third-party

58.' (!) RettncHmt q f  competitiomketmmi TQt :

— apply especially low rates to their MDNS'offerings, 
cross-subsidizing them with higher rates .for 
monopoly, services. :• \  ' '•

Examples of this could be thc restrictions imposed liy the 
TOs on private -network operatoteas to the qualifi­
cations of the ufers, the nature of the' messages to be 
esehanged over the network or the use of international
p m a c  lcased circuits. . J . v . ' L ' . v ’-rt .

W- Finally,** thepartidpaungTO s hold, individually 
or cdlectivcly. a doramant position for the creation and 
the csploitation o fth e  networkin cach national market, 
any r^strkdye behaviour descriWd in paragraph 59 could

* * *

The ¿fenemerns m iy ¡Sfeci competition at least in cehain 
' ̂ p ^  whicb are’.itoskcinplated u  specifice x a c te s  of
• .p « ^ r te d  ;piraaîeîs ,ùtv^r Artide 15 (1). (a) to  (c), in the 

ifeas: r  ;

. ò r  as lea ttk ad  (through thé 
kfon iùdoa) io  of

a •'/ •

*1. O ntheótherhand .agreenienubetw ^en 'fósm ay 
bring economic benefits which, could be ! taken into 
account for thepòssìblegranting of an exemption, under 
Ankle $S(l):Interiilid , thepossiblebenefiu could be as 
follows: . \ .■

.a Eurppe*n-wide service and ‘one-stop shopping* 
could favour business - in Europei Large multinational 

:; undertakings are. : f jjrôvidéd ; ■ with, ¿ a  'v:V European 
communication service usW  only a single point of

^CTttTHfTy- *. « '■ ■■■

*

■y.

' '<h
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— the cooperation could lead u> a certain amount of 
European-wide standardization even before further 
EEC legislation on this matter is adopted,

---------J -------— ------ :---------- . ------------ ---

non-cross-subsidization will be specified in individual 
cases according to the examples of discrimination 
indicated in Section V below concerning the application 
o f  Article 86.

— the cooperation could bring a cost reduction and 
consequently cheaper offerings to the advantage of 
consumers,

— a general improvement of public infrastructure could 
arise from a joint service provision.

62. Only by notification of the cases in question, in 
accordance with the appropriate procedures under Regu­

la tio n  No 17, .will the . Commission .be able, where, 
requested, to  ascertain, on the merits,. whether these 

.benefits outweigh the competition restrictions. But in any 
event, restrictions on access for third parties seem likely 
to  be considered as not indispensable and to lead to the 
elimination , of competition for a substantial part of the 
products and services concerned within the meaning of 
Anicle 85 (J), thus excluding the possibility of an 
exemption. Moreover, if an MDNS agreement 
strengthen» appreciably a dominant position which a 

. participating >TO holds in th e . market for a service ' 
included in the MDNS, this is also likely to lead to a 
rejection of the exemption.

63. : The Commission has oudined. the' conditions for 
exempting such 'forms o f  cooperation in a case 

: concerning a proposed joint venture between 22 TOs for 
wdte provision of a Europe-wide.MDNS, later abandoned 
•' for commercial reasons f’*). The Commission considered 

that the MDNS projcct presented'the risks of restriction
• o f competition between the operators themselves and 
. private service suppliers but it accepted that the project 
<:-.«ls9 offeredeconomic benefits to telecommunications , 
|!«Kir*_i!uA?as:aicess’ toEurope-wide services ihrough a . 
f«angjlt cooperation could .alio' hare accel •
J  crated European standardization, reduced 'costs' and 

iacrcascd the quality o f the services. The Commission 
kad inf ormed the participants that approval of the 
projea/would havttobe subject to guarantees designed 

,.top«vem M rtduereitri«ion ofcOmpetition in the tele- 
t COnunuRkatiOfls services markets, tuchas discrimination 
agaiast private services suppliers *ndcr©Ss-subsidization. 
Such guarftnees wouid b r essential conditions for the 
SnuwRg of an ettmption under the competition rules , to 

.■coopcraso o  agreements involving TOs. The requirement 
for an appropriate guarantee of non-discrimination and 

■ i p ’ ' '
H  Cemstioem pnurdnse  IP(i9) 941 of 14.12.1989.

64. (bb) Agreements between TOs and other service 
provider*

Cooperation between TOs and other operators is 
increasing in telecommunications services. It frequently 
takes the form of a joint venture. The Commission 
recognizes that it may hive beneficial effects. However, 

.this cooperation'may also adversely affect competition 
and the opening up of services markets. Beneficial and 
harmful effects must therefore be carefully weighed.'

65. Such agreements may restrict competition for the
- provision of telecommunications services: ..

I
(i) between the partners; and

(ii) from third parties.

66. (i) Competition between the partners may be 
restricted when these áre actual or potential competitors 

. for the relevant telecommunications service. This is 
generally the case, even when only the other partners 
and not the TOs áre already providing the service. 
Indeed, TOs may have the required financial capacity, 
technical and commercial skills to enter the market for 
non-reserved services and could reasonably bear the 
technical and financial risk of doing it. This ii also 
generally the case as far as private operators ' are 
concerned, when they do not yet provide the service in 
the geographical market covered by the cooperation, but 
do provide this service elsewhere. They may therefore be 
,potential competitors in this geographic maHtet. ' .

67; (ii) • The cooperation; may restrict competition 
from third parties because: ; .
'• • ‘ •*. --Y . " W '1 • ' ;v:, 1

— there is an appreciable risk that the participant TO,
. . i-e. the/dominant network provider, will give more 

 ̂ /favourable network access to its cooperation partners 
than td other service providers in competition with
thepartners, 1 '

~  potential competitors may refrain from entering the 
Market because of this objective risk or, in any event, 
because of the presence on the market-place of a

- cooperation involving the monopolist for the network 
provision. This is especially the case when market 
entry barriers are high: the market .structure allows 
onlyfew suppliers and the size and the marketpower 
of the pártnert are considerable.
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63. On the other, hand, the ¿.cooperation may bring 
economic benefits which outweigh its. harmful effect and 
therefore justify the granting of an exemption under 
Article 85(3). The economic benefits can consist, inter 
alia, of the rationalization of the production and distri­
bution of telecommunication services, in improvements 
in existing services or development of new services, o r 
transfer of technology which improves the efficiency and 
the competitiveness of the European industrial structures.

• * ..

partners appropriate guarantees of non-cross-subsidi- 
ration and non-discrimination. The risk of cross-subsidi- 
ration and discrimination is higher when the TOs or the 
other pmners provide both services tad equipment, 
whether within or outside the Community.

C  Agreement} on research enddevelopment: (R&D)

69. In the absence of such economic benefits a 
complementarity • between partners, ix. between the 
provision of ft reserved activity and that of a service 
under competition, is not a benefit as such. Considering 
h  as a benefit would fee equal to justifying an invol­
vement through restrictive agreements of TOs in any 
non-reserved service ¡provision. This would be to hinder 
acempeiiuve strucuirein this market.

In ceruin cases, the cooperation could consolidate or 
extend the dominant position of the TOs concerned to a 
non-reserved services market, in violation of Article 86.

70. The imposition or the proposal of cooperation 
with the lem cc provider as a condition for the provision 
of the network mav be deemed abusive (see paragraph 
98(vi)). ■ ' 'V . 'y v  '

71. (be)
then TOs

Agreerntsti. hitmen service providers other

The Commission will apply the same principles indicated 
' in (ba) and (bb) .abcnre also to agreements between 

private service ¡w riderf, dia, agreements providing 
' «¡nous, price fixing, rcarket and/or cuuosaci allocation. 

’■■'■In-'priociptft¿hey"'.¿re /unlikely.'to qualify for an 
, esoaptioa. TSu'CorosEsiiSiion w33 be particularly vigikat 

, ¡a oidcr to  svesd eosfwratioa ©a services-leading: to  a  
•. tiiestgihemng of.'docain&ht positions o f ttte p & n n m b r 

• , ' -vrcarkeztg- from ' third .’partial ’ .There ;

is
’c©ci|>e!ratk^iTte;M«y-;,

ep m zi «fee p u w m  could attract some p&rmtn to  th e '
. ’\ w a u m m puttier-; .Tiss ;,d©minam. -poihicn '.‘for'.the ■ 
v:iY.' fmwMK.'afckiiKturfc’¿ # 1 « iim ^jened.and Article:@6'

;:< i E i a j r ; i l , .■;• ' • ."r/ . 1 /., , y-j. , /  ;; .■'■

73. As in other high technology based sectors, R&D 
in telecommunications is essential for keeping pace with 
technological progress and being competitive on the 
market-place to the benefit p f  users. R&D requires more 
and more important financial, technical and human 
resources which only few undertakings can generate 
individually. Cooperation is therefore crucial for, 
attaining the above objectives. “  ,

74. The Comfnisjion has adopted a Regulation for the 
block exemption * tinder Article • 85(3) of R&D 
agreements in all sectors, including telecommuni­
cations^'). ; '■; ■

75. Agreements which are not covered by this Regu­
lation (or the'other Commission block exemption Regu­
lations) could still obtain-an individual exemption from 
the Commission if Article 85 (3) requirements are met 
individually. However, not in all cases do the economic 
benefits of an R&D agreement outweigh its competition 
restrictions.' In telecommunications; one major asset,

, enabling access to new markets, is the launch of new 
products or services. Competition is based not only on 
price, but also, on technology. R&D agreements could 
consutute the means for powerful undertaking! with 
high market shares to avoid br limit competition from 
snore innovative rivals. The ru k o f  excessive restrictions 

■•of competition increases >*&en;: the ^¿¿operation is ■ 
; m ended from R&D to  manufacturing and evenmoreto

[' 76. ;.,;■ T|^.-jpp?>nance which the Commission attaches to 
R&D.'and innovation kdem onrcm ed by the fac ttim  h  
has iaundsed ffsversl’, programmes for this purpose. The 
joint coiBpania' aoiviues which may result f«?m these 
prograrom esarenot^utom atieallydeared or exempted 
s i  such inali.aspect from thc application of the compe­
tition rules: However, most of tlu»se joint activities 'may 
be covered ̂  b y ; the , Commission's block ' exemption

■ ot&s? 8cmcas e©d/ci- cfuspmsnt provide», or'between .' 
. t t e e  premétte* A c Coaàisóoo  -«ül respire, fretó-sfee

f“) Regulation (EEQ No 418/85, OJ No L SJi 22. 2. 1985. 
. ■ P*?’ -v'.>•••• • ■'■• .

:r ^ .  
* "-¿¿Ì*

•■'» 'V •
,V*Ey-*»

■:3 fr
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Regulations. If not, the joint activities in question may be 
exempted, where required, in accordance with the 
appropriate criteria and procedures.

77. In the Commission’s experience joint distribution 
linked to joint R&D which is not covered by the Regu­
lation on R&D does not play the crucial rote in the 
exploitation of the results of RtcD. Nevertheless, in indi­
vidual cases, provided that a competitive environment is - 
maintained, the Commission is prepared to consider 
full-range cooperation even between large firms. This 
should lead to  improving the structure of European 
industry and thus enable it to meet strong competition in 
the world market placed

V. APPLICATION OF ARTICLE S6

78. Artide 86 applies when:

(i) the undertaking concerned holds an individual dr a 
joint dominant position;

(ii) h  tommru an abuse of that dominant position; 
and .

(lii) the abuse may affect trade between Member
• Sutes. v -

Dominant position
f  '

79. In each national market the TOs hold individually 
o r collectively a domtnani position for the creation and 
the exploitation p f the1 network, since they are protected 
by exclusive o r  special righu granted by the Sute. 
Moreover,;the; T 0 *  bold a dominant position for some 

. telecommunications services.Jn so far as d*ey hold 
exclusive O r  jpeciaT'righu with respect to th o ie .

V j l O . 'v T t e T ( H ^
^iaiarkcu'fa« ce^  or semces, m o  though
x they no Jonger KoW any exdusive righu on those 

marketS-After tbec&minaiion of theserighti.they may 
i ha«» kept very important market (ju ra  in this sector.
■ Vfcea the o^aiket tlure in iuclf does not suffice to give 

die TOs adonunamposition, h  could do it in combi- 
^ 'u iiib :^ id i|llie  ’̂ H |;b a 9n  such, is.^tbt monopoly for 

the netvorkorcKhcr related semces and. a powerful and 
wide dtstributksn network. -As to the equipment, .for

C^Com miba Vtdliao U/t4t/EEC in die *Bridth Tct*coa>- 
V oumosmmi/ esse,potat 26, O Jlto L 360, 21.12.1912, p.

Y , 34, coafirnkd.in tfee jndiment of 20. ). I t ! )  «  Cue 
4I/1J. halian y, Commission (198S| ECR 873,

/ gcaoatyluwirii in  Sririsb Telecom*.

example terminal equipment, even if the TOs are not 
involved in the equipment manufacturing or in the 
servjfes provision, they may hold a dominant position in 
the market as distributors. .

81. Also, firms other than TOs may hold individual *>r 
collective dominant positions in markeu where there are 
no exclusive righu. This may be the case especially for 
certain non-reserved services because of either the 
market shares alone of those undertakings, or because of 
a combination of several factors. Among these factors, in 
addition to. the market shares, two of particular 
importance are the technological advance and the 
holding of the information concerning access protocols 
or interfaces necessary to ensure interoperability of 
software and hardware. When this information is 
covered by intellectual property rights this is a further 
factor of dominance.

82. Finally, the TOs hold;, individually or collectively, 
dominant positions in the demand for some telecommu­
nication equipment, works or software services. Being

- dominant for the network and other services provisions 
. they may account for a purchaser’s share high enough to 

give them dominance as to the demand, i.e. making 
suppliers dependent on them. Dependence could exist 
when the supplier cannot sell to other customers a 
substantial pan of iu  production or change a production. 
In certain national markets, for example in largt 
switching equipment, big purchasers such as the TOs 
face big suppliers. In this situation, it should be weighed 
up case by case whether the supplier or the customer 
position will prevail on the other to such an extent as to 
be considered dominant under Article 86.

With the liberalization of services and the expansion of . 
new forces on the services markeu, dominant positions 

'of undenakings other than thé TO* may arise for the 
purchating of equipment. ; ,

, ,J ' Abuse

•3.-. Commission’s activity may concern mainly the 
following broad a re«  of abuses: '

A. TOi' cfauet: iA particular, they may. Uke advantage 
1 of their monopoly or at least dominant position to 

Require a foothold or to. extend their power in 
non-reserved neighbouring, markets, to the detriment 
of competitors and customers. :

B. Abutes by undertaking otber tbon TOt: these may take 
advanuge of the fundamental information they hold,
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whether or not covered by intellectual property 
rights, frith the object and/or effect of restricting 
competition* ■ ;;;

C. Abuses o f e dominant purchasing position: for the time 
being this concern* mainly the TOs, espedally to the 
extent that they hold a dominant position for 
-reserved activities in the naupnal market. However, it 
may also increasingly .concern other undertakings 
which have entered the market.

A. 7 0 s'Abuses

86. The Court of justice h^s set out this fundamental 
principle of competition in telecommunications in one of 
its judgments (” ). An abuse wishiii the meaning of Article 
86 is con\jnitted where, without any objective necessity, 
an undertaking holding a dominant position on a 
particular market reserves to itself o r to an undertaking 
bejonging to the same group an ancillary ^ctivity which 
might be carried out by another undertaking as part of 
its activities on a neighbouring but separate market, with 
the possibility of eliminating all competition from such 
undertaking.

The Commission believes that this principle applies, not 
only when a dominant undertaking monopolizes other 
markets, but also when by anti-competitive means it 
extends its activity to other markets.

84. : The Commission has recognized in the Green 
Paper the central role of. the TOs, whith justifies the 
maintenance jbf certain monopolies to enable them to 
perform theirjHiblic usk. This public task consists in the 
provision, and Sexploitation of a universal network or, 
where appropriate, -universal service, i.e. one having 
general coverage-, and available to all users (triduding 
service providers and the TOs themselves) upon request 
on reasonable and npn-discriminatory conditions.

Hampering the provision of non-reserved services could 
limit production, markets and above all the technical 
progress which is a key factor of telecommunications. 
The Commission has already shown these advene effects 
of usage restrictions on monopoly' provision in its 
decision in - the ‘British Telecom* case (“ J. In this 
Dedsion it.was found that the restrictions imposed by 
British Telecom on telex and telephone networks usage, 
namely on the transmission of international messages on 
behalf of third parties:'

Ì ■

This fundamental obligation could justify the benefit of 
the exception' provided in Artide 90 (2). under certain 
circumstances, as laid down in the Service; Directive.

85. In most.cases, however, the competition rulfs, far 
from; obstructing« the fulfilment of this obligation, 

.contribute to ensuripg it. In particular, Artide $6 • can 
appJy to behaviàur of. dominant undertakings resulting>in 
a refusal to suppty, . discrimination, restrictive tying 
cfauses, unfair prices or Other inequitable conditions.' .

. If one of i&esetypes of behaviour occurs in thé provision 
'e f  one of t&t&oaopòljr services, the fundamental obli- 

. .astica fcdicàtSS above’ is not performed, T hbccu ld  be 
;. tîjci.'case''w tàs; a 'TO .tries’ to take advantage.'©? ks 
«'\tsio«cp©5y.''tor.m (for • iamflce:.-network

-.fei thé 'còapetitfoà th îy h ay é to  •
rv « ^ ^ ; ’̂ ' i ^ « r e ^ ty e d  ;* e r o ^ :w îikia; in .‘torn 

-{'¿si- iénrkei/-';.'

f.,k i} t»oi ccicetifcf)r. ioj; tîse purpose of thé application pf 
/A m sk ._86’thai œ spetitian  bé ¡restricted as to a servke 
whkh :impj»r!«d;.;by the monopolyprovision in 
question! II «Àmitd suffise that die behaviour.results in an 

; appredaMe resmaion of compétition in whatéver way. 
This «Mans 'dm. an «buse may occur when the company 
affccted by tfes behsmaùr b  not a service' provider but an 
end user wh® could hismelf be dtsàdvahtaged in compe- 

'«Ksaa ra'tteeoisrse.effets own business.'' : :

(i) : limited the activity of economic operators to the 
detriment of technological progress;

(ii) discriminated against these operators, thereby 
placing them at a competitive disadvantage vis-e-vis TOs 
not bound by these restrictions; and

,(iii) made the conclusion of the contracts for the 1 
supply of telex drcuits subject to acceptance by the Other 
parties of supplementary obligations which had -no 
connection with such (Coniradts. TTjese.were considered 
abuses of a dominant position identified respectively in 
Artkle 86 (b), (c) and, (d). ^

This eould be done:

(a) ¿s above, by refusing or restricting the usage of • 
the service provided under monopoly.so.as to limit the 
-pircwijjoa-. o f mh-reserved se r if i^  t ^  panJesjor > i

(b) fey predatory '^havioyiri'lstii I a, 'result'; of; jd*m-
.'MjbskSiuttan. :a. ■ jv ■ wr'

87. Ttse separation of thcTO s’ rcgulatoiy powerfrom 
' their business activiiy is a crudal matter in the context'of 
the application of Artide 86. This separation is V

O  Case J l l /H , Centre beige d'Mudes die majrchC Ttlimar- .. 
(CBEM) SA v. Conipagnie luxembourgoitt de tili- ' 

dmutton ISA and Information Publiehi Benelux SA, . 3 
Ooober I9SS [198$] ECR 3261, Grounds 26 and 27i 

"n-'SeeN oi*-;^/
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provided in the Article 90 Directives ort terminals and on 
services mentioned in Note 2 above.

principles of . the abovrmentionrd 'Tfltmarkriiui*' 
judgment (Note 23 supra) apply.

(a) U sage restrictions

88. Usage 'restrictions on. provisions of reserved 
services are likely to  correspond to the specific examples 
of abuses indicated in Article 86. in particular:

—  they^naylim it the provision of telecommunications 
services in free competition, the investments and the 

: technical progress, to the, prejudice of telecommuni* 
.cations consumers (Article 86 (b)),

92. In individual cases, the Commission will assess 
whether the service, provided on the leased circuit is 
reserved or not, on the basis of the Community regu­
latory acts interpreted in the technical and economic 
context of each case,! Even though a service could be 
Considered reserved according to the law, the fact that a 
TO  actually prohibits the usage of the leased circuit only 
to some users and not to others could constitute a 
discrimination under Article 86 (c).

to the extent that these usage restrictions are not 
applied to  all users, including the TOs themselves as 
usejrs,. they may result in discrimination against 
certain usen,, placing them at a competitive disad­
vantage (Article $6 (c)),

they may make the usage of the reserved services 
.subject to  the acceptance of obligations which have 
no connection with this usage (Article 86 (d)):

89. T(ie usage /restrictions in question mainly concern 
public networks (public switched telephone network 
(J*STN)orpUblic switched data networks (PSDN)) and 
especially leased d itu iu . They may also concern other 
provisiohs lueh .u  satellite uplink, and mobile communi­
cation networks.' The most frequent types, o f behaviour 
are as foBows::
. V i , .  , .......... •* ■ \! ' . . '

(i) JProhibitipn imposed by TOs on third parties:

<■ (a) to, connect private leased circuits by means .of
- amantnttOT. mntliplexer or other equipment to the 

' ', • public twitched network; and/or . ; ;

(b) to > use 'private leased, circuiti for providing
* Mermen, to-fM /extent that these services art not

£fOS$?Î!i» p ié  (pweni-jihat -d -̂̂ iíínr'Is; •̂ ‘ficeiice-.bjr • - 
:$ute vrepU«ory;<authorities< under 'national l awin'  
T«oou^iaAçc,'̂ thC^EC. 'law, thèse' prohibitions \bnit the 
'users ÍK tdóa m  ttc tu  to the .kased drtu ia, "the.
. provision o fw h iç h ù  a public service. Moreover, «  
docnnunaies between .users, depending upon the usage 
(Artide <4 (e)).l TI»is is one of the laost serious 

; restrictions 4od could substantially binder .«be devel- 
; opreent o f  meraational ' telecommunications services. 
(Anide 86 (b)), J

11 . ,/V h e n  the unge restriction limits die provisión of 
non-rcsenrsd service in cotnpetition with d u t  provided 
fey the TO.fcsêlftfeéabuse a  even moreserious and the

93. The Commission has taken action in respect of the 
. Belgian Régie des télégraphes et téléphones after 
receiving a complaint concerning an'alleged abuse-of 
dominant position from a. private supplier of value-added 
telecommunications- services relating to the conditions 
under Which telecommunications circuits were being 
leased. Following discussions with thé Commission, the 
RTT authorized the private supplier concerned to use 
the leased telecommunications circuits subject to no 
restrictions other than that they should not be used for 
the simple transport of dau.

Moreover, pending the possible adoption of new rules in 
Belgium, and without prejudice to any such rules, the 
RTT Undertook that all its existing and potential clients 
for leased' telecommunications circuits to which third 
parties may have access shall be governed by the same 
conditions as those which were agreed with the private 
sector, supplier mentioned above (**). -

(ii) Refusal by JO s < to provide reserved services (ih 
particular the netxoork arid leased ¡circuits) to third 

\  parties ■; ';.v • .

:j 94. •’ Refiisal to supply'has beencoitsidercd an abiiseby 
■■ the Commission and .the  Court of. Justice (“ ). T hu  ; 
behaviour . Vould • make, it impossible or. a t • lea«' 
appreciably ' difficult for third parties to provide 
non*reserved services. This, in  turn, would lead to a limi- 

. u ttoh  of services and of technical development (Article 
16(b)) and, if applied only to tome users, . result in 
discrimination (Article 86 (c)).: ̂ '

f )  CBmmiiiiwi Press release IP(90) ¿7 of 29.1.1990
> (*9 Cases 6 and 7/7i  Commercial Solvents v. Commission 

. [1974] ECR 223; United Brandi v. Commission (Note 13, 
•above). •• v - ; - '
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(iii) Imposition o f extra charges or other special conditions 
for certain magesofreserved services '

95. An cx&raple would be the imposition pf access 
charges to leased circuits when they arc connected to the 
public . switched. network or other special pricis and 
charges for service provision to third parties. Such access 
charges m ay; discriminate between user* of the same 
service (leased ¿¡traits provision) depending upon the 
usage, and result in imposing unfair trading conditions. 
This will limit the usage of leased circuits and finally 
nojt-reseived/service .provision. Conversely, it dees hot 
consutute an abuje provided that it is shown, in each 
spedfic case, that the access charges correspond to costs 
which are entailed directly for the TOs for die access in 
question. In diis case, access charges can be imposed 
only on an cqaal feasii ¿0 all users, induding TC)s them­
selves. ■

(v) Tying the provision o f the reserved service to the 
supply by the TOs w ithers o f terminal tquipmentto 
he interconnected or interoperated, in particular 
thrbugb imposition, pressure, offer o f special prices or 
other trading conditions fo r ' the. mewed service 
linked to the equipment. • '

(vi) Tying the provision o f the reserved service to the 
agreement o f the user to enter into cooperation with 
the reserved service provider bitruelf as to the 
non-reserved service to be carried on the network

(vii) Reserving to itself for the .purpose , qf. non-reserved 
service provision or to other service providers itfor-. 
nationobtained in the exercise o f a 'reserved service 
in particular information concerning users o f a 
reserved services providers njgre favourable, 
conditions for the supply o f this information >

9-6. Apart fromthesfi possible additional cons which . 
should be covered by sn estra charge, the tniercon- 
.necuon p f  a-teased/¡circuit to. the public switched network 
is already remuftcfatetf ty .th e  price related to the use of 
this network. Certainly, ,s leased circuit can represent a 
subjective, value for a user depending on the profitability 
of the enhanced.^ service to be provided oh that leased 
circuit. However, this Cannot be a criterion on which a 
«Scsatnant undertaking, &ij,d above all a public service 

■'provider,:can.Jba*e.'die price of this public service.

97v' .Thé Commission appreciates that;the substantial 
difference between - leased • circuits and the ' public 
switch«! network causes a problem of obtaining the 

fneccssary. revenues to  cover the corn of the switched 
network. However, :<he remedy chosen must not be. 
eo3OTjy.;to !àw,/iÆ. :tii2 EEC ’Treaty, ris discriminatory 

■’prkià^ b ^ ’eea'CMîtoaîçn^wpuSd.be.'' .

This latter information could be imporunt for the 
provision of services under competition to the'extent that 
it permits the targeting of customers of thoie' services 
and the definition of business strategy. The behaviour 
indicated àbovè could result in a drcnminatión against! 
undertakings to which the use of this information is 
denied in violation of Article ,8$ (c). The information in 
question can only be disclosed with the agreement of the 
users concerned and in accordance with relevant data 
protection legislation (see the proposal for a Coundl 
Directive concerning the protection of personal data and 
privacy in ' the context of . public digital telecommuni- 
catiohi networks, in particular the integrated services 
digital network (ISDN) and. public digital mobile 
networks)^') '

(viii) Imposition o f mhetÉéd reserved services by supplying
rsiewcd and/or non-reserved services when the

rm etped services are nasowsbly separable from ; ■

- • /-'-' -Vv.'v/ ■ìWrfr-'&X'?1 v I
■ /tmîVrrtniW'Sn . ■ .

V;-0 :c jrò s t ìk & ^ ^ f^ ^ ; 'in . «Moecdòb;: to tW /ÿù&lic '
circuiti provision, in1 tastai- '

1 ;;b d sa , 'iîiaSætefôaiw'^dvrepîi^' ia'' eiffecìing imçrcon- 
v e rn i©».'’ Ytyssésm .or • in - providing'.' ‘safenaatien 
: caìkerebg ;cètwefÌ£ ' - . signalling protocols,. 

; tedinicàl - staeâSâràs ‘m i . alt ©îfesr intonàmtión aëcesxzty
- fer. fiwj fewfTpcpfrâtkffl

«râh'diS se£€wsd sîi?fis3 aiid.which may eütaA ks ««fr- 
-wisfâEg.èf- tœ ^ ù â ié y tc tv k à î m ' ténaiàal equigsiacat 

' f  : -..Y: ,

/  : • I."! ■ ; ..’r - y *• ; - O . J .> i' , : '"¡I. I -
: ■ :Ths pr£câc£ îunder'(v )^v^(v ii)c^(v îü )resuh in . 

.'tipping condiîsoRs whidi hàve no connéition with die 
rcììrved ì«m cs, contravening A iude 86 (d). ; : ï .:-'

S00. .v‘ M pst'pf thcsc practiccs werc in 'fact identified in 
■■.the Services Directive as restrictions Pn the provision of 
^rvjees1 within the meaning of Anidé 59 '.ànd Arude 86 
of the Treaty brought about by State messureS. They are 
therefore covered by the broader ¿olncept ofreìtriaions*

;X“):C©5Misitikin document COM(fO) 314 of I). 9.1990. '

" i - 

i -

" r
V V k
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which under Article 6 of the Directive have to be 
removed by Member Sûtes. :

101. The Commission believes'that the Directives on 
terminals and on services also darify some prindples of 
application of Anides 85 and 86 in the sector.

. The Services Directive does ; not apply to important 
sectors such as. mobile communications and satellites; 
however, competition rules apply fully to  these sectors. 
Moreover, as to  the services covered by the Directive it 
will depend very much on the degree of precision of die 
licences given by the regulatory body .whether the TOs 

. still have a disctetioniry margin for imposing conditions 
which should be scrutinized. under competition rules. 
Not all the. conditions can be regulated in licences: 
consequendy, there could be room for discretionary 
action. The application of competition roles to 
companies will therefore depend very-much on a case- 
by-case examination of the licences. Nothiggmore than 
a dass licence can be requiredforterminals.

(b) C ro ss-su b sid iza tio n

102.- Crosi-subsidization m eansthat an undertaking 
a&ocatcs all o r pan  of the costs o f its activity in one 
product o r geographic market to iu : activity. in another 
product or. geographic market. Under certain,’drcum- 
sunces, crpss-subsidizauonin telecommunications could 
diston competition, i.e. lead to  beating odier competitors; 
with.offen whidi. are made possible'not by efficiency 
and performance but by anifidal meains/^uch as 
subsidies. Avoiding'«ross-subsidization leading to unfair 
competition, h .  Cmdal for the development of service, 
prtmlton and equipment supply. /

104. Subsidizing activities under competition, whether 
concerning services or equipment, by allocating their 
costs to monopoly activities, however, is likely to diston 
coirfpctition in violation of Artide 86. It could amount to 
an'abuse by an undertaking holding a dominant position 
within the Community. Moreover, Users of activiues 
under monopoly have to bear unrelated cons for the 
provision of these activities. Cross-subsidization can also 
exist between monopoly provision and equipment manu­
facturing and sale. Cross-subsidization can be carried out 
through: ' .

— funding the operation of the activiues in question 
with capital remunerated substantially below the 
market rate;

providing for those activities premises, equipment, 
experts and/or services with a remuneration substan­
tially lower than the market price.

105. As to funding through monopoly revenues or 
making available monopoly material *nd intellectual 
means for the suiting up of new activities under compe­
tition, this constitutes an invesurient whose costs should 
be aljocated to the new activity. Offering the new 
product or service should formally include a/reasonable 
remuneration, o f  sqch investment in the. long'run, If it 
.does not, the Commission, will assess die case on the 
basis of the remuneration, plans of the , undertaking 
concerned and of die economic context

106. Transparency .in the TOs* accounting should 
enable the Commission .to ascenain, whether there is 

.cross-subsidization in the cases in which this question 
arises.. The ONP Directive provides in . this liespea for 
the definition of harmonized u riff  prindples which1
> should icisen the number of. these caseV.'' -

10). Cros3-sub$idizaiion does not lead to predatory 
procing arid does &ot restrict competition when it it the 
costs o f resssved activities which arc subsidized by the

:X -V;
' ' r.

w totheie acaivttiei. Tlui form 
éveûneccuary, as k  enables tEc TOs . 

toperfonn theircÀligàuon to 
* ''pubi2p';a{tytoe' «uûvcmJSyaÉd on ' t&",aame1 «rife * ^  — • •‘■S - "■

é iw jk  revenues frosa telephone provision m  ̂
w b a  areas ; Or' loeg-diiunce calls. The. :same could be 
said of n<bsM|izing .the provision of reserved service» 
duougb icyjfflutt  gcftcrttcd by tcuvnici uodef iconpc* 
tkiom Tbe spptiouioo o f the, general prindpleof con- 
M inw ioft ¿¿oW tc  dw ukimaw goal, ta ofdtr» butt 

areootinequkable cs between
uim. .‘V*

This transparency can be ¡pmrided
distribution;

©f all cORs bstwe^n reserved andnon-re served activities. 
Proprr allocauon of costs is more easily ensured in cafes 

. of structural separation, i.e. creating distinct entities ;for 
running each of thete two categories of activities;

An appropriate 'accounting system^ approach, should 
permit the identification '■andallocation of all costs 
between the activities which they support. In this system 
all products , and services should bear proportionally all 
the relevant [Costs, iitduding 'epjitt of research and devel­
opment, facilities *nd overheads. It should enable the 
production tof recorded figures which can be verified by 
accountants. '■ -. ■■ ■ r- '•
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107. A* indicated above, (paragraph 59), in cases of 
cooperation agreements involving TOs » guarantee of no 
crou-tulisidiziuoi) is one of the conditions required by 
the Commission for exemption under Article 85 (3). In 
order ' to monitor properly, 'compliance with that 
guarantied the Commission now envisages requesting the 
parties to  ensure an appropriate 'accounting system as 
described above, the accounts being regularly submitted 
to  the Commission. Where the accounting method is 
chosen, the Commission will reserve the possibility of 
submitting the accounts to independent audit, especially 
if any doubt arises'as to. the capability of the system to 
ensure the necessary franspar'ency or to detect any cross- 
subsidization. If d>e guarantee -cannot be ; properly 
monitorcd. th« Commission may withdraw die 

-exemption.

B. Abuses by undertakings other than the TOs

111. Further to the liberalization of services, under­
takings other than the TOs may increasingly extend their 
power to acquire dominant positions in non-reserved 
markets. They may already hold such a position in some 
services markets ..which ■ had not been reserved. When 
they take advantage of their, dominant position to restrict 
competition and to extend their power, Article 86 may 

' also apply -to them. The abuses’in. which they might 
indulge are broadly similar to most of those previously 
described in relation to the TOs.

108. - In all other cases, the Commission does not 
envisage requiring such transparency of the TOs. 
However, 'if in a specific case there are substantial 
dements, converging in indicating thé existence of an 
abusive’crosé-sulmdization end/or predatory pricing, the 
Cojraniiwtora csuM establish a presumption of such cross- 
subsidizauob and ; predatory pricing. An appropriate 

'''separate;'accounting''system cou!d be important in order
• to  counter thi*;pre$umption. ' v

109.. '..-.Cress-subsidization of a reserved activity by a 
non-reserved c 3 s .d c »  not in principl? restrict compe: 

•'tssiosi. •;:HOTW«i '..';<he/'-.applicatJon, - of ;.'i«he' esfception
- provided sa Arode t 0  i2) to this non-reserved activity 
’could, not as "a'msJe "^''justified by. tire fact that the . 

; financial viability ©f the T O  in question rests on the ■ 
'  finanfcial wabHityand the
...performance cf'tts'task.©f general ¡economic interest can 
-'only, b^'emu red by theS ta tcw here  appropriate by the 

granting' o fa n  icxquSive/or special right and by imjtosing 
, restncosm competing; *n*h;. the rescrved

j JU ^’?çi|«*»̂ **4>̂ dS*a*ïpi»'; /private ;•

- i f 'tb i t  optrator lsoSds a dommint •
':.po^iî0»vj^jé^3& sem  -or. -fton-fesirvedl sçmora «rithin 
1 ofj&^'dommaot .pomiba',’ which'; •
; ... to an  ¿pp rau b te -, estent ' '

cuîwwam and ulti- 
h r assmed'i® the light o f -ail 

■. eimefetS*ta &e,:EEC';find o u t s s d e . '..

112. Infringements of Article 86 may be committed by 
the abusive exercise of industrial property rights . in 
relation with standards,' which are of crucial importance, 
for telecommunications. Standards may be either the 
results of international standardization, or de facto 
standards and the property, of undertakings.

113. Producers of equipment or suppliers, of services 
are dependent On, proprietary standards to ensure the 
interconnectivity of their computer resources. An under­
taking which owns a dominant network architecture may 
abuse its dpminant position by refusing to provide the 
necessary information for the interconnection of other 
architecture resource's to its architecture products..Other 
possible abuses — similar to those indicated as to the 
TOs — arc, inter alia, delays in providing the infor- 
inauon. discriininauon in the quality of the informauon, 
discriminatory pricing or other trading conditions, and 
making .the information provision subject , to the 
acceptance by the producer, supplier or user of unfair 
trading .'conditions.

. 'I l i /  YOn l  August 1984, the Commission accepted a 
/unilateral undert^dng frcralB M topriyridet^erm ahu*" 
\fiaurfri,V/ith: tlie teiinical intcrfacc tefonnation heeded 
to  pefmii cCTOp^’tive producu to  be used With IBM's - 
then cum  powerful range of :computers, the Sysiera/370. 
The Commission thereuponvsusp^nded the proceedings: 
¿under Ankle 86 which it had. initiated against IBM in 
December 1^80. The IBM Undertaking (” ) also contains 

. a commitment relating to SNA formats and protocols.

O  Reproduced, in fall in EC Bulletin 10-1914 (point 3.441.' As 
to . its continued application, see Commission press release 
No IP(SI) 814 of 15 December 1988.
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IIS. The question'how to reconcile copyrights on 
standards with the competition requirements is 
particularly difficult. In any event, copyright cannot be 
used unduly to  réstria competition.

C  Abuses t f  dominant purchasing position

116. Article 86 also applies to behaviour of under­
takings holding a dominant purchasing position. The 
examples of abuses indicated in that Artide may 
therefore also concern that behaviour.

117. Thé Council Directive 90/531 /EEC (") bated on 
Anides 57 (2), 66, 100a and 113 of the EEC Treaty on 
the procurement procedures of entities operating in inter 
tlia  the telecommunications sector regulates essentially:

(i) procurement procedures' in order to ensure on a 
reciprocal: basis, non-discrimination on the basis of 
nationality; and

(ii), for products or services for use in reserved markets, 
not m competitive markets. That Directive/ which is 
addressed to States, does not exdude the application 
of Artide 86 to  the purchasing of products within 
the scope of jhe Directive. The Commission will 
decide case by case how to ensure that these 
different sets of rules are applied in a' coherent 
manner.'-. ''

120. Moreover, even in competitive markets, discrimi- 
'natory procedures on the basis of nationality may exist, 
becaus| national pressures and traditional links of a 
non-economic nature do not always disappear quickly 
after the liberalization of the markets. In this case, a 
systematic exclusion or considerably . unfavourable 
treatment of a supplier, without economic necessity, 
could be examined under Artide 86, especially (b)
. (limitation of outlets) and (c) (discrimination). In 
assessing the case, the Commission will substantially 
examine whether the same criteria for awarding the 
contract have been followed by the dominant under-' 
taking for all suppliers. The Commission will normally 
take into account criteria similar to those indicated in

• Artide 27 (1) of the Directive (**). The purchases in 
question being outside the scope of the Directive, the 
Commission will not require thaï transparent purchasing 
procedures be pursued.

D.  Effect on tr«de between fliember States

121. The same prindplc outlined regarding Ankle 85 
applies here. Moreover, in certain drcumstances, such as 
the case, of the elimination of a competitor, by an under­
taking ’ holding a dominant position, although trade 
between Member Sutes is not directly affected, for the 
purposes of Artide 86 it is sufficient to show that there 
will be repercussions on the competitive structure of the 
common market.

118. frnhermorC' both in reserved and competitive 
markets, practices other than those, covered, by the 
Directive fl»ay bex established in violation of ; Article 86. 
One example ' is . taking advantage of a dominant 
purchasing'position for imposing excessively favourable 
prices or other, trading conditions, in companion with 
other purchasers and -suppliers (Anide 86 (a)) This 
could result'in discrimination under Article 86(c). Also 
obtaining, whether ò r D o t  : through - imposition, an 

;exdasivc4istributorthip for the purdiased .j>rodua . by 
the '  dominant purchaser may consd tu iean  abusive . 
ex tm ioo  .of its economic power to  other markets (see 
"Téitmarfceting’ C oun judgment (Note 23 tupra))

VI. APPLICATION OF ARTICLES 85 AND 86 IN THE 
HELD OF SATELLITES

122 The development of this sector is addressed 
globally by the Comniission in the 'Green Paper on a 
common approach in the fidd of satellite communi- 
cations in the European Community* of 20 November 
1990 (Doc. COM(90) 490 final). Due to the increasing' 
importance of satdlites iand'the/particular uncertainty 
janipng undertakings*s to  the application of competition 
rules to individuai «càie* in this se tto r' it is appropriate to 
address the sector in a distinct section in these guidelines.

119. Another abusive practice could be that of making 
the purchase subject to  licensing by the supplier of 
standard; for the product to  be purchased or for other 
products, to  the purchaser itself, or to  other supplien 
(Astidc 86 (d)).

r>  OJ No L 297,29.10.1990, p. 1.

(") (See Note 26) Artide 27 (I)'(a) and(b). The criteria on 
'■ which the Contracting entities shall base the award of the 

contracts shall be: (a) the most economically advantageous 
' tender involving various criteria such ai. delivery date, 

period for- completion, suaains eons, con-effecuveness. 
quality, aesthetic and functional characteristics, technical 
mentt> - after-sales serried and technical assistance, 
commitments with regard is  s^ere parts, security of supplies 
end price; or (b) thp lowest pnce only.
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123. State regulations bn satellites'arc not covered by 
the Commission Directives under Article 90 of the EEC 
Treaty respectively on terminals and services mentioned 
above except in the Directive on terminals which 
contemplates receive-only satellite stations not connected 
to a public network; The. Commission’s position on the 
regulatory framework compatible , with the Treaty 
competition rules ¡4 stated in the Commission Green 
Paper on satellites .mentioned above.

b
127. Such agreements between TOs could also restria 
competition as to the uplink with respect to which TOs 
are competitors. In certain cases the customer for 
satellite communication has the choice between providers 
in several countries, and his choice will be substantially 
determined by. the quality, price and other sales 
.conditions of .each provider. This choice will be even 
ampler since uplink is being progressively liberalized and 
to the estent that the application of EEC rules to State 
legislations will open up the uplink markets.' 
Community-wide agreements providing directly or indi­
rectly for coordination as to the parties* uplink provision 
are therefore caught by Article 85.

124. In any event the Treaty competition rules fully 
apply to the satellites domain, inter alia, Articles 85 and 
86 to undertakings. Below is indicated how die principles 
set out above, in particular in Sections IV and V, apply 
to satellites. •

125. Agreements between European TOs in particular 
within international conventions may play an important 
role in providing 'European satellites systems and a 
harmonious devevjpment of satellite services throughout 
the Community. ITicie benefits arc taken into 
consideration under competition rules, provided that the 
agreements do nos contain restrictions which are not 
indtspensi&ie for the attainment of these objectives.

126. .Agreements between, TOs concerning the 
operation of satellite systems in the broadest sense may 

. be caught by A nkle @5. Aj to space segment capacity, 
the TOs arc earh writer’s competitors, whether actual o r  

. potential.’\I»..pooling.together totally partially their 
iwppltcs'..0f  ,■ ipaec,-s^raem capacity they may restrict-' 

;,coiRpeUMM..<.fcctw^ 'Moreover,,,.«bey 'are’.
Jsiidy to resma'cofflpetiaoa vh-d-va third parties to the

t e a m s  e ;
vcoc^jaafc®a,'fe?TE?jcQ' ̂ ¡ese^liuo ;partts3‘esi3"die ’pink*. '

.e £ re a ^ o ^  lt;£&Mld:'i3C-epis5sa-id wfcais£s- m i l  
.figrsm im s could $se!%  for' ea csempttoa uad&r A n k k

vrt»trku©a*'eatiiiid pinks*•ubiSky, to ampete-'.ire likely' 
fw . yrsditde ' sudi -ca' /̂ m p d o 5j. l t  : j8hould ' ako be ' 
'd ^ i n e d  -y te h e r such' agreements strengthen enjr indi-

7 ^ a s S y ^ t^ k c ^ f i 'i  ¿om nm t posiuoa of the pirnes,
- «riikfj'alio:,«w!i3 ¿¿dude t?se ¿ren tingo i m  txem pm a. 
Tfcii 'th*’ '05e 'l-i particular if d w 'ag ree« « « ' 

are etdustvc dkribm ais of the 
- ^ ^ a ^ t^ ic s ^ s s iy p r c ^ id b y ih s a g r c 'e m e is t .

128. Agreements between TOs and private operators 
on space segment capacity may be also caught by Article
85, as that provision applies, inter alia, to cooperation, 
and in pamcular joint-venture agreements. These 
agreements could be exempted , if they bring specific 
benefits such as technology transfer, improvement of the 
quality of the service or enabling better Marketing, 
esjSedally for a new capacity, outweighing the 
restrictions^ In any event, imposing on customers the 
bundled uplink and space .segment capacity provision is 
likely to exdude ari exemption since.it limits competition 
in uplink provision to the detriment 6f the customer’s 
choice, and in the current market situation will almost 
certainly strengthen the TOs’ dominant position in 
violation of Article 86. An exemption is unlikely to be 
granted also when the agreement has the effect, of, 
reducing substantially the supply in an oligopolistic 
market, and even more clearly when an effect of the 

' agreement is,to prevent the only potential competitor of 
'a dominant provider in a given market from offering its 
services independently. This could amount to a violation 
of Article .86. Direct or indirect imposition of any kind 
of agreement by a TO, for instance by making the 
uplink subject to  the conclusion of an agreement with a 
third party, would constitute an infringement of Artide 
«6. ./■ - ■. ; . '

m  RESTRUCTURING IM TELECOMMUNICATIONS

,129. Deregulation, the objective of a 'single market for 
|W 1  and die fundamental changes in the tckcommuni- 

.busdns technology have caused wide strategic re s tru c ­
turing tn Europe and throughout the worid as well. They



No C 233/24 Official Journal of the European Communiti« 6. 9. 91

have mostly taken the form of merger* and joint 
-.ventures.

(a) M e rg e «
,\

130. In assessing telecom mergers in the framework of 
Council Regulation (EEC) No 4064/89 on the control 
of concentrations between undertakings (” ) the 
Commission will take into account, inter glia, the 
following dements.;

131. . Restructuring moves aré in general beneficial to 
the European telecommunications industry* They may 
enable the companies to  rationalize and to reach the 
critical mass necessary to obtain the economies of scale 
needed ̂ to n u k e th e  important investments in research 
and development. These are necessary to develop new 
technologies and to remain competitive in the world 
market.

However, in certain cases they may also lead to the anti­
competitive creation or strengthening of dominant 
positions. - '  :

132. The economic benefits resulting from critical 
mass must be demonstrated. The concentration operation 
could result in a mere aggregation of market shares, 
unaccompanied by restructuring measures or plans. This 
operation may create or strengthen . Community or 
national dominant positions in a way which impedes 
competition.'

133. When concentration operations have this sole 
effect, they can hardly be justified by the objective of 
increasing the competitiviiy. of Community industry in 
the world market. Tliis objective, strongly pursued by the 
Commission,, rather requires competition in EEC 
domestic markets in order that the EEC undertakings 
acquire the competitive structure and attitude needed to 
opcrate :ki the world market. .

.134, ^  la  Msetsiag  conceatratioa ca&tsin telecommuni- 
CstMMts/die COmmission will be particularly vigilantto 
ayoi^ the strengtkcnmg of dominant positions through 
iaugnaOA. If domia!ant service providers are allowed to 
mtcgrate jHKO the equipment market by way of mergers, 
access to  d ss  market by other equipment suppliers may 

. br-seriouslylUodetcd.^'.A dominant service provider is 
likely to give preferential treatment to its own equipment 

’' substdiaty. ;.-J

A
[

Moreover, the possibility of disclosure by the service 
provider to its subsidiary of sensitive information 
obtained from competing equipment manufacturers can 
put the latter at a competitive disadvantage.

.The Commission will examine case by case whether 
vertical integration has such effects or rather is likely to 
reinforce the competitive structure in , the Community.

135. The Commission has enforced principles on 
restructuring in à case concerning the GEC and Siemens 
joint bid for Plessey (**).

136. Article 85 (1) applies 'to  the acquisition by an 
undertaking of a minority shareholding in. a competitor. 
where, inter alia.,■ th e ' arrangements involve the creation 
of a structure 0? codperation between the investor and 

: the other undertakings, which will influence these under* 
takings’ competitive conduct (” ).

(b) Jo in t ven tu res

137. A joint venture can b i  of a cooperative o r  a 
concentrative nature. It is of a cooperative nature when 
it h?s as its object or effect the coordination of the 
competitive behaviour of undertakings which remain 
independent. The principles governing cooperative joint 
ventures are-to be Set out. in Commission, guidelines to 
that effect. Concentrative joint ventures fall under Regu­
lation (EEC) No 4064/89 (**).

138. ; In some of 'th e  latest joint Venture cases the 
Commission grin tedan  exemption under Ankle 85 (3) 
on grounds which are pamcularly relevant to ̂ telecom­
munications. Precisely in. <a; decision Concerning telecom*

Commtsiioii considered; that
European'. companies to^-pt^uce ■ *ii;- highiechnology 
product, promoted technical progress,; and; facilitated 

; technology iransfer.Thertfore, the joint venture permits 
European companies to  withstand competition from 
non-Community producers, especially in the USA u*d 
Japan, in an area of fast-moving technology

f**) OJ tía' L S9S, JO. 12. 1989, p. I; Corrigendum OJ No 
^ .2 S 7 >2 k « .,t«0 ,p . t) .

(”) Commission .Dtxision rejecting Plesse/s complaint against 
the GEC-Siimenj bid' (Case .TV/33.018 GtC-Siemeni/ 
Piestey), OJ No C 239, 2S. 9. (990, p. 2.

C*) British American Tobacco Company Ltd and RJ Reynolds- 
Industries -Inc. v. Cothmissioq' '(Joined Cases 142 and 
156/64) of 17. 11. 1987 (1987) E tR  4487.

(**) OJ No C 203, 14. 8.1990, p. 10. ’ .
D  Decuron 86/40S/EEC, OJ No 1.236, 22. 8. 86, p. 30.
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characterized by international markets. The Commission 
confirmed this approach in the ‘Canon-OIivctti* case (**).

third countries and the EEC rules. This applies in 
particular where Member States aitinj; collrciivdy have 
the statutory possibility, to modify the international 
convention in question as required, e.g. in the casé of the 
Eutelsat Convention.

VIII. IMPACT OF THE INTERNATIONAL CON­
VENTIONS ON THE APPLICATION OF EEC COM- 

PETmON RULES TO TELECOMMUNICATIONS

139. International conventions (such as the 
Convention of International Telecommunication Union 
(ITU) or Conventions on Satellites) play a fundamental 
role in ensuring worldwide cooperation for the provision. 
of international services. However, application of such 
international conventions on telecommunications by 
EEC. Member States must not affect compliance with the 
EEC law, in particular with competition rules.

141. As to the WATTC Regulations, the relevant 
provisions of the Regulations in force from 9 December 
1988 are flexible enough to give the parties the choice 
whether or not to implement them or how to implement

\thpra.

In any event, EEC’ Member States, by signing the Regu- 
lations, have made a joint declaration that they will 
apply them in accordance with their obligations under 
the EEC Treaty..

140. Artick, 234 of the EEC Treaty regulates this 
s matter (” ).■ The relevant obligations provided in the 

various conventions o r related Acts do not prc-d^te the 
enuy into force of the Treaty. As to  the ITU arid World 
Administrative Telegraph and Telephone Conference

- (W ATTQ, whenever a revision Or à new adoption of the 
ITU Coaverition or of the WATTC Regulations occurs, 
the ITU <sr WATTC members recover their freedom of 
am oa. T h t Satellites Conventions, were adopted much' 

..■-'«Jbàer. -l-V,-.-. •' • . x ;■ , -

Moreover, as to a ll conventions,'.the application of EEC 
'.rules dees not seem to affect the fulfilment of obligations, 
of Member States css-J-cu third .countries. VAitkle 234.

■: does protect. obligations tetwecnVEEC’ Member 
'States entered in » 'in ’international uettfes; The purpose 
',©f A nk le '2 S f «  to" protect' the right 'of third 'Countries
■ caly aed ;k‘ u '.tidi .intended to crymiás,'-.th$.'..a«|uired ■
■ S sse ra tio ^ /tre a ty  ..tights .c f  M ejsbsr ;Staties, to the

o ¿ í . . . í .  V
I vàitiég^'lw '-'igieteàw

«çay la p  fep s '- 'rf 'tto  ■ Treaty 
' %2*r*fe?w H&é and

tin ediW,: eitíB cet’ be 
.V ' eg&asd by dts p stó b ftí «sí this Tre¡Ky. To tfe* esaœa th*t

- -- ; . -, .'-'"«A «sns8iB8S5»,;*se c a t’csszpasMs tmh tisisTreaty, tbs 
" '■ ■■ Suase r t o s e t *SwOuWtai<

' ■■ ' t&ps t® «S«»«m&e ktsssspstZbSkkj esdsH 
-. , ¡¡¡asm s&aS, '« t e é  tóesgggaty, assis todr.

• • ead cctd s&iS, « t e s  *

142. As to' the International Telegraph and Telephone 
Consultative Committee (CCITT) recommendations, 
competition rules apply to them.

143.' Members of the CCITT are, pursuant to Article
II (2) of the International Telecommunications Con­
vention, ‘administrations* of the Members , of the 
ITU and ' recognized private operating agencies 
(•RPOAs’) which so request with the approval, of the 
ITU members which have recognized them. Unlike the 
members of the ITU or the Administrative Conferences 
which arc States, the, members of the CCITT are tele­
communications administrations and .RPOAs. Telecom- ' 
munscations administrations are defined in Annex 2 to 
the lnternis!tional Telecommunications Conventions. as 
*tout setVtsê oü département gouvernemental responsable 
dès mesurés â prendre pour exécuter lej obligations de la 
Coavçnsion lnieraïtionale des têlécommumcatioin et des ,

or department^

S.cbSigatsi^'laid'down in the lntcrnational Convention on 
^ e w c o m in u i^  Regulations). The CCITT

by TC& Artkle 11(2) /of • 
the laternational; Telecommunications Convention 

,-dearly p iw td a  that telecommunications administrations ' 
fiaid RPOAs arc-members of the CCITT by themselves.

■ The fact that^ because of the ongoing proccn of sepa- 
ratksa of the resuktory functions m m  the business 
activity,-190»+ national authorities participate in the 
ccrrr is oot ta contradiction nrfth the nature of und e r- . 
takings of odier mcmbcn. Moreover, even if the CCITT' 
caetpbcnhip became governmental as a result of the 

of n^ iia to ry  and operational activities of the 
nications administrations, Article 90 . in asso-

9 * '
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dation with Aru’dc  85 could still apply either against the 
State measures implementing the CCITT recommen­
dations and the recommendations themselves on the basis 
•'of A nide 90 (1), o r if there is no such national 
implementing measure, directly againft'the telecommuni­
cations organizations which followed the recommen­
dation (**).

144. In the Commission’s view, the CCITT recom­
m endations^ rc adopted, inter alia, by undertakings. 
Such CCITT recommendations, although they are not 
legally binding, are agreements between undertakings or 
decisions by an association of undertakings. In any 
event, according to the case law of the Commission and 
the European Court of Justice (” ) a statutory body 
entrusted with certain public functions. and including 
some members appointed by the ' government o f a 
Member State may be an 'association of undertakings’ if 
it represents the trading interests’ of other members and ■, 
takes decision* or. makes agreements in pursuance of 
those interests.

T h e  Commission draws attention to * the fact that the 
application of certain provisions in the context of inter­
national'Conventions could result in infringements of the 
EEC comjtetidon roles:

Set Commiition Decision Í7/J/EEC ENl/Moiitedison', OJ 
No L 5,7. t. 1987, p: 13.

O  See Pabs* ft Rieharz/BNIA, 01 Nó L 231, 21. I. 1976, 
p 24. AROW/BNIQ OJ No L 379. 31/12. 1982. p. 1. and 
Cue 123/» BN1C v. Oair (I9IS) ECR 391.

— As to the W ATIC Regulations, this is the ease for 
the respective provisions for mutual agreement 
between TOs on the supply of international telecom­
munications services (Aitide 1 (5)), reserving the 
choice of telecommunications routes to the TOs 
(Anide 3 (3) (3)), recommending practices equi­
valent to price agreements (Artides 6 (6) (1) (2)), 
and limiting the possibility of speaal arrangements to 
activities meeting needs within and/or between the 
territories of the Members concerned (Anide 9) and 
only where ^existing arrangements cannot satisfac­
torily meet the relevant telecommunications needs 
(Opinion PL A).

— CCITT recommendations D l and D2 as .they stand 
at the date of the adoption of these guidelines could 
amount to a collective horizonul agreement on 
prices and other supply conditions of international 
leased lines to the extent that they Jead to a coordi­
nation of Sales polides between TOs and therefore 

'  limit competition between them. This was indicated 
by the Co.mirtission'ina CCITT meeting on 23 May 
1990. The Commission reserves the right to examine 
the compatibility of other recommendations with 
A nide 85.

— The 'agreements between TOs concluded in the 
context of the Conventions on Satellites are likely to 
limit competition contrary to Anide 85 and/or 86 on 
the grounds, set out in paragraphs 126 to 128 above.

!' . ’ ' I : .
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COMMISSION DECISION
of 10 December 19&

; relating to '«  proceeding under Article 86 of the EEC Treaty (IV/29877 — British
Telecommunications)

(Only die English text is authentic)

(82/861/EEC) ,

THE COMMISSION 0E  THE EUROPEAN 
COMMUNITIES.

Having regain! to the Treaty establishing the European 
Economic Community,

Having regard to Council Regulation No 17 of 6 
February 1962, first Regulation implementing Articles 
SS and 86 of the Treaty ('), as last amended by the Act

• ol Accession of Greece, and in particular Article 3 
thereof.

Hating regard to.an application lodged under Article 3 
of Council Regulation No 17 on 22 June 1979 by 
Telespeed Services -Limited against the United 
Kingdom ¡Post Office.

Having regard lo the decision of 18 April 1980 to 
orm  proceedings iri this case.

Having given the United Kingdom Post Office the 
.opportunity to make known its views on the objec­
tions raised by the Commission, in accordance with 
Article 19 of Council Regulation No 17, and with 
Ccmmistioh Regulation No' 99/63/EEC of 2 J July 
¡ r t j f l  on thv gearings provided for in Article 19 (1) 
and (?) i i  Council Regulation' No 17. . '

Aitcr consultation with the Advisory Committee on . 
Restrictive Practices and Dominant Positions.

Vhenris:

I  THE PACTS

’ -vi \ ■
‘ * - Bhod) TdkcoQtRiufisciuofls is o pubttc corpora*

' uon csubtnhttl under theTclccommunication»
. Act I 9 t l ,  an enactment ihe United (Cingdom

v  British Telerommunicauons has. under the 
Tefecommimtcations Act 1981. a statutory duty 

•' to provide telecommunication services and a 
statutory monopoly for the running of telecom-

No 15. 21 i  1962. >  204/62.
No 127. » J  «. 1963. p. 2268/63.

munication systems throughout the United 
Kingdom.

(3) - During most of the time in  which the activities
later described took place the telecommunica­
tion services now provided by British Telecom­
munications were provided by the United 
Kingdom Post Office Under the Post Office Act 
1969, also an enactment of the United 
Kingdom . Parliament. British Telecommunica­
tions assumed ¿he responsibilities of the United 
Kingdom Post Office for telecommunication 
services from 1 October 1981 under the Tele­
communications Act 1981.

(4) The enactment of the Telecommunications Act 
1981 formed part of the measures taiken by the 
United Kingdom Government with the inten-

' tion of encouraging competition in the telecom­
munication field.

(5> Both British Telecommunications and the 
United Kingdom Post Office are hereinafter 
referred to as ‘BT.

B.. The International Telecommunication 
. Convention.arid Union

(61 All EEC Member States are among the signato­
ries of the. International Telecommunication 
Convention (ITQ which lays down the purposes 
and structure of the; International Telecommu­
nication Union (ITU). The International Tele­
graph and Telephone Gonsultative Committre 
(CCITT)« one of the ptrmsnent oigans of the
i m . . .  ■

■ ■ ' V ’-; '.'.Civ
- h  Under Article 1 Í.1- (2) ITC the duties of the 

CCITT shall be to' study technical, operating 
and tariff questions relating to telegraphy and 
telephony and to'issue recommendations on 

' them. Members of the CCITT are the telecom­
munication administrations of all ITU member 
countries, as of right, and any recognized private 
operating agency which, with the approval of 
the member country which has recognized it. 
expresses o desire to participate in the work of 
the Committee, BT is tuch a recognized private 
operating agency.
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(I) Under Article 44 ITC the Members arc bound 
to abide by the provisions of the Convention 
and the Administrative Regulations and to take 
the necessary steps to impose the observance' of 
these provisions upon private operating agencies 
authorised by them to establish and operate 
télécommunications and t/hich engage in . inter­
national services. Article 1.1 (2) of both Tele* 
graph Regulations and Telephone Regulations 
provide* that 'In implementing the principles of 
the Regulations* Administrations (or recognized 
private operating agencies) should comply with 
the CQTT Recommendations, including any 
Instructions forming pact of those Recommen­
dations, on any matters not covered by the 
Regulations,' < .

C  S e tn n stn iitio n  o f telephone and tele» 
'«Messages' in  th e 'l i f t ,  .

Charges, terms and conditions relating to tele* 
communication services in the United Kingdom 

. were and are laid down by BT jn ‘Schemes’, 
made under Section 28 of the Post Office Act 
1969 and Section 21 of the Telecommunica­
tions Act 1981 respectively.

(a) TiUx Stbeme .197]

(10) The t o t  Office Teles Scheme 1971 contained 
the foücwing previsión which, in effect, prohi­
bited die operation of commercial message- 
forwarding' agencies;

*21.(2) Escipt as otherwise provided by any
licence granted by the Post Office to 
the (itlix)  subscriber or with she 
consent in writing of the Pott Office,

# mit!;:? the - subscriber nor any other 
penon iSsall receive any consideration 

. either directly or indirectly in return for'>
■ ©r. ©themse howsoever 'on account of 

. .;.-tfee 'w e of the subscriber's installation , .•'
' , .. .tojbf c f «53 feíhslfcí any psrsen e«her? Wh

(b) Sehmti T M m  ená TI/W6

(11). - b a  thes message-^;;">"
, tei®ar<fw)j5 egtndes.cen psrCcnn a useful ssrvsse .

fcr m te ra m . the above: ;
¿toviúoá tó '-rep lked  in.the'Fost O t t ^ T t l n '  •.

' • ^.Scheróí i87S.,(Sífemí T7/SS75) by 'paragraph'
• inttr elia .úox >A

his (tdtx)
. p«ijw>J2 of í3cáÍí5g tsnd rccímn£'íne¿s3ee» Oí» ':
. behalf e j es^er psraam and raajr .aUbW.',ether’ . 

perMos'6í)tóí !il$.insía!kti55a fe» purpose

sending and receiving messages on their own 
behalf. One condition laid down at paragraph 
43J2) (b) (iii) vas that ‘any amount charged by a 
subscriber in respect of the receipt and delivery 
of a message which both originates and is for

■ delivery outside the United Kingdom or the Isle 
of Man shall not be such that' it enables the 
originator of the message to send it more 
cheaply than if he had sent it by means of a 
telex call made by him directly to the person for 
whom the message was ultimately intended*.

(12) The above provisions were reiterated under the 
. heading ‘Restriction on assignment of telex

service and use of telex installation', in Para­
graph 70 (2) of the Post Office Telecommunica­
tion Scheme 1976 (Scheme Tl/1976), which was 
in operation from I June 1976 to 20 January 

. 1978. ■' ,

(13) Concerning paragraph 43 (2) (b) (iii) of Scheme 
T7/1975, subsequently renumbered 70 (2) (b)
(iii) in Scheme Tl/1976, BT found it adminis­
tratively impossible to monitor the situation to 
ensure that, for any telex traffic between third 
countries, message-forwarding agencies did not 
undercut the charges ot other Administrations.

(c) Mttsagt'forwarding agenda

(14) Taking advantage of telecommunication tariffs 
, which are lower, especially in relations with

North1 Amenda, from the UK than from some 
countries in  mainland Europe, (elg. because of 
differences in tariff policies, such as lower 
rentals and higher call charges, and in the real 
costs), and of currency fluctuations which at 
tome times made these UK tariffs still more 
attractive, a number of communications bureaux '• 
operating in the UK have in the last decade 
entered the business of retransmitting messages 
originating and for délivéïy outside the UK.

, There «ré ' approximately 100 v message- 
forwarding agencies in, the. UK, 11 of which 

-were believcd to be engaged in the business of

Ÿ, time :olfpubfishteig Scheme T l  /I $78 (16 below). ';
'■'•:>'Thm rnfiiage-foroardinE agendes '

' (i) ôffer to rèceiyè messages by telex from 
persons or other telex forwardmjj agencies in 

,one foreign country and send thé messages 
on bytelax to personj or other telex forwar­
ding agencies in »'.«their counjtriès/ "This ' 
service may be . particularly useful when the 
same mma£c (such es à detailed specifica­
tion of g o ^  for which, tehden are invited) 

" ' y  ; a  required to b e  tent to a latge number of 
foreign destinations ; or .
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(it) receive their customer*’ messages in data 
form by means of the public telephone 
system from computers abroad (mainly from 
the United States) and send them onwards to 
other countries as data to be received at their 
destination in visual form, either as printed 
out messages or as pictures on a ' visual 
display unit

(d) CCITTkuommtndation F 60, Section J.J

(13) .In.October 1976 the CCITT passed Recommen­
dation F 60 on Telex Operating Methods, whose 
Section 3J  entitled ‘Restriction on the use of a 
telex station' contain! the following:. •

'Administrations and recognized private opera­
ting agencies should refuse to make the telex 
service available to a telegraph forwarding 
agency which is known to be organized for the 
purpose'Of sending or receiving telegrams for 
retransmission by telegraphy with a view to 
evading the lull charges due for the complete 
route*. 'Administrations shall refuse to provide 
international telex service to a customer whose 
activity would be regarded as an infringement of 
the functions of an Administration in providing 
a public telecommunication service'.

. (ejSebémt TUt 978

(If) In direct or indirect implementation of CCITT 
Recommendation F. 60. Section 3.5,'BT in Post 

.Office: Telecommunication Scheme (Scheme 
, T l/1978) which came into operation on 21 

January i 978, amended Scheme T t/1976 as 
follows (excerpts): ' ' / A

*44(2) (a) unless: the - Pom ■ Office otherwise ; 
' consents - in writing, . a (telephone)

■ :. subicr&sr.who 'is engaged in the busi­
ness ot tending and teceiving messages

V ■ jf befcAU of other persons by mean» ©I

h a  telephone
"■ .the purpose of sending

;;;:^«iEfcdp»cetwia '̂ messages on ’their .own ^
; ;  betuiiyliall not so use o r  allow his tele- 

"  . . .p&ooe insttllition tobe  so used (or the 
’ fw rp e ssse n d in g  to or receiving from 

■'?. a pbee outside the United Kingdom and 
‘ Idc o(*Maa any message intended

'■ . .•'ibfwUimate reception in visual form*.

. 70(2) (b) tny fiekxj sncsMgs which originates 
. * ootside the United Kingdom and the 

Isle of Man shall not be sent onwards to

a destination o&tside the United 
Kingdom and the Isle of Man;

(c) any message which originates outside 
the United Kingdom and the Isle of 
Man shall not be sent onwards to a 
destination within the United Kingdom 
and the Isle of Man unless it is received 
as a telex call made directly to the 
subscribers installation by the originator 
of the message. (...);

(d) any message which originates in the 
United Kingdom or the Isle of Man 
shall not be sent onwards to a destina-

. . tion outside the United Kingdom and; 
the Isle of Man unless it is sent as a 
telex call made from the subscriber’s 
installation directly to the person for 
whom die message , is ultimately 
intended by the originator of the

■ • message’. '

(17) In August 1978 BT sent a standard letter to all 
communications bureau operators fn the United 
Kingdom calling their attention to the above 

' amendments and explaining that they mean, in 
effect, that private agency operators are prohi­
bited from providing international services for 
their customers whetebv:

— messages in data form are sent or received 
internationally by telephone and then 
converted into telecommunication messages 
for reception in telex, facsimile, written or 
other visual form, '

— telex messages are forwarded. in transit 
between places outside the United Kingdom 
and the Isle of Man,

■— telex messages lire sent or received via other 
message-forwarding'agencies.

(I>) - BT also explained in this standard tetter that 
‘Indeed, it is because we have managed to keep 
our international ttlex charges so low —- much .

- lower than in other countries — that it u  atuac- 
vuve fo ro th e rc o u n tr ie s to s e n ^ th e ir te le x  

messages through agencies in this countiy. ( . . 4. . 
The activities of agencies which attract telex 
messages from other countries to transmit them 
from the United Kingdom to a third country, 

r cause a serious loss of revenue tcrother countries 
and break the international agreements on 

-which world cooperation-in telecommunications 
'is  founded. They thus put at risk, the arrange-, 
menu we have been able to negotiate with other 
countries, and so endanger the ¡low tariffs we at 
present charge to our own customers , in the 
United Kingdom*.
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(19) BT has written a further letter to those agcncies , 
believed to be forwarding traffic between telex 
subscribers in third countries. A written assur-

. snce «as requested, stating that they understood 
and'would comply with the. ne« provisions. 
Nine of the 12 recipients gave such an assur­
ance.

(20) BT has sated to the Commission thst it had
1 been under pressure from certain other national

telecommunication authorities to prevent 
. retransmission of telex messages between third 

countries by thé UK message-forwarding agen­
cies and thst it had introduced the restrictions 
in order to, in its view, meet its international 
obligations to other administrations.

(21) Paragraph t l  (I) of Scheme TI/1976 provides 
that if a subscriber ‘fails to observe or perform 
any of the provisions of the Scheme, or any 
obligation on his part arising thereunder, the 
Post Office may (without prejudice to any other 
nght or remedy):

(a) without notice, temporarily disconnect any 
installation or any part of an ; installation ;

(b) summanly cease to. provide telecommunica­
tion service after giving notice of its inten­
tion to terminate service provided .under the

. Scheme.’

. BT maihujfù thst it has the right to disconnect 
the facilities of those agencies which persist in 
ignoring the Scheme restrictions hut it has not 
soughrto enforce the restrictions by taking any

• such action/ .

(22) On 22 June 1979, Telcspeed Services Limited, 
one of thé' UK message-forwarding agencies 
concerned by the restrictions introduced by BT

. on 21 January 1978, lodged on application 
w ^ r  yûéde 3 of Régulation ftfo !7 requesting 
t}» Coim otoon to. find.that A ttires,85 (1) or 
86 Ü ji& lEEÇ Treaty had bees infringed and to

r.inlringement ite , an .$ 
«i&miss ;th ir  the? actual •

-, 05*.JPT-restriction is fo'ptphibit reirans- ■:
/';■■■ ;operator 'o f  .'messages :

' 0rig5tuiî0g''©utîids the UK to distinstions 
: ^ , e u â ^ t læ lJ K e v e n  where there is no question 

J.. jet being chsrgcd or available. To the
;'^ ! j^ n t t '^ i i l a i in n t* i i  knowledge, its charges •;

' ,^ - th e  «àrnfi às or higher th$n those ruling' in 
& s countiriei of its customers within t t̂e EEC

'V . '
(23) In Ncvcçibsr 1931, BT revoked end replaced all 

pjntvtous schemes by the Telecommunication

Schcmc 1981. The provisions of paragraphs 44
(2) (a) and 70 (2) (b) of Schcmc TI/IV7K wire 

. carried into the 1981 Scheme and re-numbered 
paragraphs 51 (2) (a) and 82 (2).(a) respectively.

(24) On 22 October 1982, BT wrote to the Commis­
sion as follows : ‘it is now accepted that, in the 
context of this case, the CCITT Recommenda­
tion directly conflicts with Articles 85 (1) and 86 
of the Treaty of Rome.. Consequently, British 
Telecommunications has unilaterally decided td 
withdraw the particular restrictions at issue and 
will amend the Telecommunication Scheme 
accordingly and advise other administrations 
and UK messagerforwarding agencies of this 

... decision'. f

ii. l e g a l  As s e s s m e n t

A. Applicability of Article 86 of the EEC,
Treaty.'. ■;

Article 86 of the EEC Treaty prohibits as 
incompatible with the common market any . 
abuse by one or more undertakings of a domi-. 
nant, position within the common market, or in' 
a substantial part of it, in sq far,as such abuse, 
may affect trade between Member States.

(a) Undertaking , in a dominant position .

(25) The United Kingdom Post Office and British 
Telecommunications are public corporations 
and economic entities carrying on activities of 
an economic Tiature. As such they are undcr- 
tskingsVwithin the meaning of Article.86 of the 
EEC Treaty. N

(26) British Telecommunications has i  statutory
■ • monopoly, under the Telecommunications Act

1981, for the running Of telecommunication 
v systems throughout the United Kingdom and 

the Isle of Man. British Telecommunications 
therefore holds ■ dominant positionin  the : 
United Kingdom, which, constitutes , a subsun- 
tisl part of the common market/for provi-' 
sion of telex and telephone systems.

(27) Under the Telecommunications Act 1981 
... British TclrCOmmunicnuons became the legal <

sucCessor of the United Kingdom Post Office in >. 
, '• of the statutory' monopoly for the

running o f ' telecommunication systems 
throughout th e ; United Kingdom and of all 
rights and liabilities thereunder. British Tele­
communications is therefore the successor to ,

- the United Kingdom Post Office for the 
purposes of this proceeding.
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(b) Â bust ■

(21) Restrictions imposed by an undertaking in a 
dominant position, even under a power 
conferred on. it by authority, may constitute an. 
abuse of such a dominant position.

(29) Restriaiohs on the provision on behalf of third 
parties of telephone and telex services and on 
the use of telephone and telex installations in 
the United Kingdom are laid down by BT in 
*Sthemes* made under Section 28 of the Post 
OiFficr Act 1969 and Section 21 of the Telecom­
munications . Act 1981 respectively.. Under; 
Schemes T7/1975 and Tl/1976, subscribers ; 
Were free to use their installations for the 

' purpose of. sending or receiving messages on . 
behalf of third parties.

(JO) Until, 20 January 1978, however, paragraph 4 3
(2) (b) (iii) of Scheme T7/I975 and paragraph 70
(2) (b) (iit) of Scheme Tl/1976 provided that 
where a subscriber relayed a telex message both 
originating and for delivery outside the. United 
kihgdofi), the amount he charged should not be 
such a» to enable the originator of the message 
to »end it more cheaply than if he had sent it 
directlyMn so tar as it applied to-the retransmit- ' 

.swn of telex messages originating in another 
EEC Member, State for delivery to  any country 

; Outside the United Kingdom, or originating m 
anv. Country outside the United Kingdom fo r; 
deli*ery to 'another EEC Member Sutc. this : 
proviyon was an abuse under Article Ht EEC a»i 
rt

(i) limited message-forwarding agencies' activi- 
.. V- ties to tbe prejudice of customert located in 
- ' EEC Member States ;  >'¡.5

‘ '
; > (ii) .applied dissimilar conditions to equivalent 

’ ; ^¿***#a«^k^ with meuagc-forwardtng agen- 
', )>4^^ite |^^;i.jb0(id itl0n  .for- the' conn- 

, servtces that. of all ' telex/'
^m aM ges tubrriitted to BT.thote foronward 

;; vtransrntstioh outside the Umted Kingdom

■ ’t n  "aprice that ensured that they were not
■ cheaper for the sender thanif he had sent

^  idMm ^ ic ^ .  Th^ placed the agencies at a
Comp«i4^ dis«dv*nuge tu-<KMi the 
aatioaa)telecommunication authorities and ,

agencies in other Member States not subject 
to such restrictions; and

t
(iii) made the use of telephone and telex instal­

lations subject to the acceptance by mes- 
sage-forwarding agencies of an obligation to 
charge prices that had no'connection with 
the type and quality of the telecommunica­
tion services provided by them but' rather 
arose out of BTs desire to protect the reve­
nues of other national telecommunication 
authorities.

It may be noted, however, that the above provi­
sion of Schemes T7/1975 and Tl/1976 were 
never enforced (13 above) and were finally 
deleted on II January 1978 with-effect on 20 
January 1978. •

(31) Scheme' Tl/J-978,, amending the principal 
Scheme Tl/1976, came into operation on 21 
January 1978. The new provisions of paragraphs 
44 (2) (a) and 70 (2) (b), which were later carried 
into the 1981 Scheme as paragraphs 51 (2) (a) 
and. 82 (2) (a) respectively, in effect prohibit 
message-forwarding agencies in the United 
Kingdom from retransmitting to destinations 
outside the United Kingdom "

(i) messages intended for ultimate reception in 
visual form (such as telex, facsimile; printout ' 
or picture On a visual display , unit) and 
received in data form via thé telephone 
system from computers abroad ; and

(ii) telex messages originating outside the 
United Kingdpm: ' .

- 02) In.so far as they apply to telephone and telex 
’ messages originating in another EEC Member 

State lo r delivery to any country outside the 
: United Kingdom or originating in any country 

; outside, the -United Kingdom, for delivety to 
, another-EEC-Member State, such prohibitions

• are an abuse under Article 86 of the EEC Treaty 
as they,: , -

(i) limit the activities of United Kingdom tele* 
phone and telex subscribed acting as mes­
sage-forwarding agencies to the prejudice of 
customers jn other EEC Member States; and

(ii) make the use of telephone'and telex instal­
lations subject to obligations which have no 
connection with the assignment of tele-
phone or telex services.' : ■ i
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(1J) BT contends that it would not be an infringe­
ment of Article 86 of the EEC Treaty if BT were 
to prohibit teles forwarding agencies altogether 
in order to reserve to itself, in accordance with 
its monopoly, the sole right of providing inter* 
national services. Therefore, there can be no 
justification for holding that the lesser restric­
tions which it has imposed on the activities of 
such agencies is an abuse of a dominant posi­
tion. The Commission doubts that this conten-’ 

. tion is correct since the scope of BTs monopoly 
in the relevant legislation is the exclusive privi­
lege of running telecommunication systems not 
the offering of services making use of . such 
systems- However, even assuming that the 

. contention is.correct then BT must exercise the
powers granted to it under tfie statutory rnono-
poly in accordance with the EEC rules on 
competition (see paragraph 41 et seq.). '

to treat such traffic differently and as such it has 
no connection with the provision of tclccoiu- 
¿nunication services. Rather, the obligation again 
arose out of BT*s desire to protect the revenues 
of other National telecommunication authorities.

(36) BTs contention that the logical consequence of 
such a view would be that it would not be free 
to restrict the use which customers could make 
of its telecommunication systems can be seen to 
be unfounded. Any such restrictions imposed by 
BT in the form of supplementary obligations 
should fall outside the terms of Article 86 and 
in this case they have been shown not to do so. 
As to BTs contention that they do not have to 
tolerate competition in services which its mono­
poly was. intended to cover, see paragraph 33 
above. J ' ■

(34) With regard to paragraph.32 (0 above, the new 
restriction laid down in paragraph 44 (2) (a) of 
Scheme Tl/1978, which prohibits UK mes­
sage-forwarding agencies from using ¿heir tele­
phone Jines for relaying telex and other visual 

. messages between countries outside the United 
Kingdom, is an abuse under Article. 86 (b) of the 
EEC Treitv- *i it both limits the development of 
s new. market and the use of new technology to 

. the prejudice of relay, operators and their custo- 
.' •> m en wtto are thus prevented from makiftg more 

efficient use of existing telecommunication 
systerotThefact that in so doing the message-

- forwarding agencies are simply exploiting the 
tariff differentials, existing between telex- and 
telephone services provided by the tclccomrnu- 
nication; authorities, is irrelevant. Even'if this 
were to result in fewer telex messages, thereby 
providing savings ,in costs to the users, this 

-would not put the -enure international telex 
. ' system i t  rok., The maintenance of obsolete
• - systems through measures taken by an under- 

talcing in a dominant position is sn'ebuieunder 
A nkle86 (bjof the EEC Treaty in that it limtu 
tcchnk^developfnent to /«he’.. p re ju d ic e d

(35)' ' With regard to paragraph 32 (ii) above, the new
■ reiak)^>o.laid down in paragraph 70 (2) (b) of 

;■ S c f c e n w t ia p  i* sn ebuw under Article *6 of 
' the EEC Tre&ry es it rmkes the provtsion and 
, continued provision cf telecommunication 
services subjiCt to the acceptance of an obfigs- 

. • tion ns« to  d**l; with certain equivalent trkx  
"" traffic «ccordingto m  crigtn. lt is in no way 

,/ technically fij'ccisaiynorsncom iiierm l usage

(c) Effect on interstate trade

(37) The prohibitions imposed by BT on message- 
forwarding agencies ij? the United Kingdom 
against the forwarding of messages originating 
from or for .delivery outside, the United 
Kingdom may affect trade between Member 
States in so far as the countries of destination or 
origin of such messages are Member States of 
the European Community.

(3<) Although the prohibitions relate to the use of 
.. telecommunication installations within >' the 

United Kingdom, they directly affect the provi­
sion of-services by message-forwarding .agencies j 
in the United Kingdom to third patties ‘located 
in other Member Sûtes, as such services'may be ,■ 
provided only in direct relations (i.ev not those 
in transit) between the UnitedKingdom and 
other Member States and no longer in relations 
between/.Member.States ,‘Other than the United 
Kingdom or. between those Member States and ■ 
countries outside thç European Community. -

;̂ ¿ ' 0 : ■; ,ji 
,Thu*i ';there is •„: * cieir restriction on trade

V between Member Sûtes as the prohibition 
restricts' message-forwarding ; agencies, in 

' carrying on dieir. business, from providing 
certain services for customers sitiiated in other 

»Member States. The Commission was informed 
by the complainant that of the 13000 to 14000 
messages it; received from abroad annually 
between 1976 and 1979 for onward transmission 
to destinations abroad 85 V» ¡originated from 

\  ̂EEC countries and 85 % were destined for EEC 
countries. > :■
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(40) BT considers that it has the right to disconnect 
those agencies who 1 persist in ignoring the 
prohibition and this would, of course, have the 
effect of preventing services of all kinds between, 
Member States being offered by message- 
forwarding agencies. The complainant has 
further informed . the Commission' that it has 
not sought to develop the provision of these 
services, for which it saw a considerable poten­
tial. as a result of the threat of disconnection by 
BT. The' prohibition has thus also affected the' 
development of such trade between Member

' Su'e<- "

8, Applicability of Article 90 (2) of the EEC 
Treaty

Article 90 (2) of the EEC .Treaty provides that 
.’Undertakings entrusted with the operation of 
services of general economic interest or having 
the character of -a revenue-producing monopoly 
shall be subject to the roles contained in this 
Treaty, in particular to the rules on competition, 
in so far as the application of such ivies does 

' not obstruct the performance, in law or in fact, 
of the particular tasks assigned to them. The 
development of trade must not be affected to 

, such an extent as would be contrary to the inte­
rests of the Community*.

(417 Under; the Post Office Act 1969 and the Tele-' 
communications Act J981, BT has been 
entrusted' with the operation of services . of 
general economic interest, namely the provision 
of telecommunication systems throughout the 

. United Xingdom. The application of the Treaty 
m|es on Competition to BT would not and does 
not.obstnict the performance of its duties in aii 
efficient and: economic way. For BT to be

..exempted from compliance with the Riles on
competition it is not sufficient that such 

S  compliance would make performance of its 
dutie» more complicated.

*42i l|T  havclaimcd. but not explained how. it
• would be. Abstracted in the performjrur ot its 
duties. Indeed h  would be in 81*  .interests to 

. allow (uch nyffic Evenif BT were to experience 
dtOiculties .with other national telecpmmumca- 

: ; ■; i Mfltrauthortyes for not preventing -message- 
' : ; Y loiwardinjjigenctcs i"  Onited: Kingdom 
”V .^ ;iro ln :uMeftUiiing te tex tsru 'b tpp lied ino thcf-: 

 ̂ OKmtn^^iucli a situation would not .‘obstrya' 
tfce perforrmncc ci B Ti parucuUr task.;

t*l; The Commission accepts, in its broadest sense, 
the w *  held by BT that intemttionil coopcra- 

. i ja w  Honouring of international
commitments are essential fc a tu ro in  the

provision of international communications in an 
efficient and economic way. However, this 
cooperation should not go so far as to violate

* the Treaty rules of competition.

(44) For the reasons set out above the restrictions on 
the use of telex and telephone facilities and 
services by BT constitute infringements of 
Article 86 of the' EEC Treaty. BT should there­
fore be required to terminate any of the restric-. 
tions that are still in operation.

(45) Notwithstanding these - infringements, the 
Commission, does not consider that a fine

■ should be imposed.on BT in view of the special 
.circumstances of the case and of the matters 
referred to .in paragraph 20 above, and because 
BT did not enforce the restrictions by discon­
necting the facilities of the message-forwardirig 
agencies.

HAS ADOPTED THIS DECISION :
1

Article 7

The following provisions of the relevant Telecommu­
nication Schemes'of the United Kingdom Post Office 
and British Telecommunications constitute infringe­
ments of Article 86 of the Treaty establishing the 
European Economic Community :
1. Scheme T7/I975, paragraph 43 (2) (b) (iii}
2. Scheme T l/1976, paragraph 70 (2) (b) (iii)
3. Scheme. T l/1978, paragraphs 44 (2) (a) and 70 (2) (b)
4. Scheme/1981, paragraphs 51 (2)(a)and 82 (2)(a).

' Article 2

British Telecommunications shall within two months 
of the date of notification of. tiiis Decision bring the., 
infringements foynd in  Article 1 to'an end in so far as 
those infringements1 have not already been brought to

’ an end. ■ '■
, i •

1 / ;  1 " Article 3'

Thi> Decision is addressed to British Telecommunica- 
‘ tions; 2-12 Crcsham Streeti UKrLondon EC2V7AG.

Done at Brussels, 10 Deceniber 1981' ' '

' - ' • - * 
For the Commission 

' Frans ANDRIESSEN

Member o f the Commission
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COMMISSION

COMMISSION DECISION 
of 12 January 1990 

relating to a proceeding under Article 85 of the EEC Treaty 
(IV/32j006 — Alcatel Etpace/ANT Nachrichtentechnik) 

(Only the French and German teats are authentic) '

(90/46/EEC)

THE COMMISSION OP THE EUROPEAN COMMUNITIES,

Hrving regard tp the Treaty establishing the European 
Economic Community,

Having regard to Council Regulation No 17 of 6 February . 
I f  *2 First Regulation implementing Articles 85 and 16 of 

-the Treaty ft. as lest amended by the Act of Accession of 
5p>in and Portugal, and in paiticular Articles 6 and 8 
th«reoC. • '

H> «mg regard to the application for negative clearance 
an * the notification for exemption, submitted pursuant to 
Aridc* 2 and * of Regulation No 17 ori 28 July 1986 by 
Ai atciEspace SA. Cdurbevoie, and ANT Nachrichten* 
SetnnikGmbH. Backnang, concerning the agreement 
bc -«ccn them signcd on l i  Febiuary 1986, *

: . H- /*ng regard to. the summary of the application and 
»cificaticn published fl pursuant to Article 19 (3) of ; 
1U<utationNo 17,

,

eoeswtadod 'irith lhe AdvisoryCommittee for 
s ' |IU»titeW;-flnkrf»-andDon&iant Fo&ioniC V;-:-

' ■ LTK EfA C n

-A* Introduction •

<l) On 28 jjoljr 1916 Alcatel Espace SA. France(hcrc> 
loafier ATES) and ANT Nachrichtentechnik

S OI N* IX 21. 2. 1962. >. 204/62.
OJ NoC 179. IS. 7. 1989, p. 9.

GmbH, Germany (hereinafter ANT) notified an 
agreement to . the Commission.

(2) The purpose of the agreement is to promote 
research and development (R$D) of certain space 
electronic equipment in the field of civil radio 
communications and broadcasting utellites and 
data trensmiuion to, from'and between satellite* 
and/or space vehicles throughout the world, as well 

. as to jMomote joint exploitation of the results and a 
degree of joint marketing. -

(J) The object of the notification was to apply for 
negative clearance or alternatively to qualify for 
exemption under Article 85 (3) of the EEC Treaty, 
punuant to Articles 2and 4 of Regulation No 17.

B. The parties '

(4) ~ ;ATES is directly controlled by Akatel Cit (France^ 
acuhtidiary of Alcatel NV the world No 2 manu* 
factufcr of communication equipment and systems.

* ' ATES is the principal manufacturer, in the Alcatel .
. Group, of space, electronic equipment carried on 

' board sawllitesand/or space , vehicles. The 1986 
turnover, of ATES was. FF 813 million (ECU 120 , 
million). During the same period ATES*t turnover 

. in the field, covered by the agreemeliit was FF 48M 
million (ECU 71 million).

(I) - ANT is one of the leading companies in Germany 
in the field of telecommunication technology. The 
shareholders of ANT are Robert Botch GmbH 
(13%) and Allianr Venicherungt AG (17 %). In 
1986, ANT achieved an overall turnover of DM
I 256 million (ECU 590 million), and during the
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period the turn©*« 
the Mfcement was DM 
mitlioa). •

in the (seid covered by 
124 mfflkm (ECU 58

00 Bosh parties will regularly inform etch 
other of their R&D programme regarding
equipment in the (kid.

C  The egifcemcja*

(4) The main provisions of the agreement are ss 
follows: ,

(i) T h e /W  covered by the agreement is th ; spese 
segment ef communication systems using satel- 
lites endlet space vehicles and/or communka-
tisn .sste^ssems operating on hoard satellite» 
end/or spéce vehicles for civilian me in the area

■ . -'«OfS' ’

' civil satellite radio communication services, 
sr^  direct broadcast television services.

(b)

f«ÿ- ¿.■'a '■ 3r,

:

transmission to, (rem end between 
and/or space vehicles for the 

purpsse; of telemetyy« tracking end 
command, © tem iion or .abets.

The pai; is «¡11 cooperate. in research : and ' 
ém lepm snt actmtsss in th® .field, in ’order to 
oVsid <%Siéation of .R&D .«(fon. and « il l . 
c m ità g  .(héifr resource* for the exploitation of 
t e ' ;<«wnì3l&n«^. rationaliiation of manufec- 
èràng, i s f ^ n g  and testing of. guch systems, as 
««51 .as through. eooperetion in the bidding end 
oegotisiSoM .(or contects in the (isld. This. will 
eo«na% achieved-by allocation of the ¿eve- 
bprnea: cod .production o( m b ', item, d  equip- ■ 
.■win.'*»•'das or etherparty. T&e agreement 
ccntcte guideline* for the -cliocation:‘«f .*he 
various ferns of cqt»p£n»s beewen the p*»».-*. 
However, '"given the large «¿nations -in the > '■ 
c^uipnt'3r.t carried .osi'' ecch individual satellite

^  eT*àtsl!itesJ. elìsie guidelines ere. .. 
cupìdamented by a-.pnseedure faf aSloccting the 

6» csteliiss.: ,Y

pnii&S'ieitfe.pariy % '■:< 
icop* ■ '

’’tt-in«-'*........
jwiitór:

(HI) After final allocation, by mutual agreement,
to one party- of certain equipment, the
procedure will b« as follows:

— before commencing development of 
such equipment ek h  party shall 
consult the other about the objectives to 
be achieved, in particular performance 
cost and delivery schedules,

— the developing party will be responsible 
' (or R&D funding,

— the developing party will be responsible 
(or R&D activities and production of its 
allocated equipment, but will fully 
inform the othfrr party of the results of 
its R&D,

■ if -the developing party subcontracts
pans of the R&D or production of its 
allocated equipment, it will give priority 
to th,e («her party, V

— the other party will not independently 
{ develop the same equipment,

—■ the other party wi.l procure equipment 
from the developing party. If the devel­
oping party’s proposal does not meet
the requirements in terms of: perfor­
mance, price. .end delivery schedule,
competing proposals may be requested 
(torn other suppliers subject to prior 
consultation end dose cooperation.

M) Relevant patents owned by either party, and 
patents which a party If entitled to sublicense, 
will be communicated to the other party and
the kiter will have a royalty-free and non-ea- 
dusive licence to perform its activities in the 

; (kid.
1 • ; i
In the case of inventions conceived joindy by 
employees of both parties, patent applications 

will be filed in the name of

the-ttaptnstieB '■

.'V ; . . 0  Ik fc  sffl rwmally iaske ks 
. . cSoîî^iKî specify. satellite ' payloads 

ij. ; f é k f i t m  .Üt Jr.
way that 

vjÉsyeîbsf pafiy 
, p ra ß te  cscditiona.

tw d  in the

best . 
and 

in 
by 

best

(ej Each party agrees to keep secret the confidential 
information it receives from the other party, 
end to use and disclose it only for the purposes

- intended under the agreement On expiry of • 
the agreement, each party will return its copies 
of all confidential information it received from 
the other party. The confidentiality'obligations 
«riQ end five years after expiry of the agreement.

(i) Meetings between appropriate personnel of 
both patties will take place to' discuss matters 
such as technical aspects, marketing and sales..
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Id addition, die panic* will inform each other 
regularly of outside {developments of a technical 
or commercial nature that have come to their 
attention , and which may be pertinent to their 
R&D activities in the field or the exploiution of 
the ctsulttr

(g) (i) Executive committee

Each of the patties will appoint three 
member« to an executive committee. The 
decisions of the executive committee will be 
taken unanimously and will bind both 
parties. The executive committee will be 
responsible far establishing general policies 
and guidelines relative to performance of 
the agreement and its future evolution.

(ii) Staring committee

The steering committee will also consist of 
thtte members representing each party. Its 
decisions must be taken unanimously and 
will be binding. If no unanimous decision 
can be reached, the matter will be submitted 
to the executive committee.

The role , of the steering committee is to 
take in compliance with execution 
committee guidelines —  m an decisions 
relating to the marketing, technical and 

. industrial policies. Such -decisions will 
indudc determination of projects and rel­
evant strategies, cooperation in marketing 
activities, execution of cooperation in R&D 
and. production activities, and decisioni on 
sharingof equipment.

(h) Exploitation » / remits

The esploiiationofrcsults can be carried out in 
three .way»]’

johidy m a H t e ^ , p r o t e c t s ,
V parties f^ufactut«" and?

^  <,'tfe-:m tilt -of, a succenful b*d .
i >>■ ': c-V '’cuMomfier by both patties

v-.f

. (iij imlrvidusllymarketed projects ~  which are 
•qtviues Miere only one pany acts as main 
contractor/Mppltcr;

• (ifi) independendy.maiketed projects — which 
W activities where onlyone party mam*

factures and-supplies equipment of its.own 
manufacture.

In each case of jointly or individually marketed 
projects, including calls for tenders, the strategy 
and the determination of which party will be 
the main contractor will be decided by the 
steering committee.

The party acting as main contractor in any 
individually marketed projects will ensure as far 
as possible that the other patty wilt be the 
subcontractor/supplier for- all equipment 
concerned by the agreement, which the main 
contractor does not manufacture, 

j  ' . '
Either patty remains free to pursue indepen­
dently marketed projects.

Each party agrees to supply to 'the other party 
any equipment and spare parts thereof which 
the other party may request.

(i) The agreement has an initial term of five years.
. It will be automatically extended (or three-year 

periods, unless terminated , by one party giving 
at least one year's written notice.

After: the notice of termination of the agree­
ment, licence rights under patents may be 
extended by request of- the licensed party, 
subject to the parties agreeing upon reasonable 
arid non-discriminatory' conditions.

(j) Should negotiation fail to resolve any dispute 
which may arise, the .parties agree that it be 
finally settled by arbitration. /

(k) Appendix 1 to the agreement lists and recom­
mends a' division of the following equipment 
ibetween the parties :

—  receiver (RCVR).

— input multiplexer (IMUX), .

—• channel amplifier (CAMP),

— high p9w«’.'iitiplif%<'( I |P i^  '■¿••V.:.' 

output multipltxer (OMUXV

— IT C  transponder.;7

T hu equipment covers only a relatively small part 
of the quipmeru covered by the agreement, and 
none of it can be considered as a final product, 
which are complete satellites. The listed devices are 
incorporated in subsystems such as repeater subsys­
tems, tracking, telemetry and command subsys­
tems. Noneof.thecquipm ent listed above can be 
used in areas outside space.
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D. The product cud the market

' Nature of demand

(7) ' The markets for satellites and their components are 
unusual in that each satellite (or small set of satel-. 
lites) is a unique project requiring newly developed, 
j6r at least highly adapted, components assembled 
to an individual design dependent on the particular 
requirerr.enti ' of the customer. This, when 
combined with the high technology involved, 
normally implies that each new satellite project 
requires a substantial input of R&D, which is 
closely integrated with the production of the satel* 
lite and its components, each of which is close to 
being: a prototype. Moreover satellites obviously 
need to be robust and reliable, but as lightweight as 
possible. These factors, taken together, imply that 
satellite customers and their prime contractors 

'<iiisist on a very high degree of cooperation with all 
fhe parties involved in the development of any 

. particular satellite.

Market shares and competitive position

. 0 ) ,  There are a large number of competitors for manu­
facturing and sales of the equipment covered by 
the agreement: about 18 in die EEC, three in 
Sweden,'six, in the /United States, two in Canada 
«nd threc in Japan.

The table gives estimates of the worldwide space 
(elated turnover of the principal satellite p rodders 
in -Europe and the rest of the 'World:

, . './• - 7 : ;■ ’. (mditsn tfut)

• •B&iâèfcUwe'". tYttjgVfC» .. -- . C--ID
; Geaeral Etectric l - l

'fy y * * * '.
1

Brat* 'Aerospace ■ ■ ■ ■ I- j
Mam.'.. i » ■ ■■

l i
t i - . i  .

U k é k  S p ifc /r- ' ■ > i - i
Aiatri Îtepàét'ï' .

,  t -i "

i i
■ A H t • t . ..i

- As 'cèii bs teen itom  these figures, Alcatel ami ; 
ANT’S COfnbsned tumòwr in this area is less than

. f |  i a i k  |»H ÌM ^w aiM  <f die Dtdtisei, w ae Mbnutioa 
■>-. tua JiemtafKr omkieAjmuieM to the provtstom ct 

: Ankle ttgêaioii No »7 concerning non-dadoMtre of 
•• tastaci* fecütts,

aeveral other'European manufacturers and is many 
times less than that of some non-European manu­
facture». v

i  Even if the relevant market is narrowly defined as 
the items covered by the field of cooperation, and 
is geographically restricted to EC-based customer», 
the parties' combined market share is under 20 %. 
If account is taken of the worldwide market, ot of 
the overall satellite market, their combined market 
share is much lower.

Moreover, there is thought to be a substantial 
'learning curve’ for all aspects of satellite produc­
tion, so that the more similar space projets a firm is 
involved with (both civil and, military), the more 
effectively it can develop and produce new satellites 
or their components. This effect'particularly bene­
fits thé United States space industry, where tht 
number of space projects is higher than in Europe, 
the overall budgets allocated to spice activities in 
the United States and , Europe in 1986 being as 
follows :

. i ■ - . (billion US S)

USA '
' Department of Defense 14

— NASA 7

Toul 21

Europe s
— National budgets 0,84
— European. Space Agency (ESA) t j i

. . .  f  '■ Total 2^0

\(S o * h t: Eurocopsult) •

Thus, taking advantage of their strong worldwide  ̂
positions, and of the size of their domestic market, 
certain , fion-European space manufacturers csa 
afford R&D budgets end/or financial and commer­
cial resources far exceeding those of tljeir Europe«» 
competitors «nd can therefore coyer a much wider 

" range, of activities in tpace electronic equipment
subsystems and systems.

vvThU^tnay explein whyrEuropean manufJCturen
■;/‘.%^ly^OTmj^eteyit 'the^subsytenv.'. level, and.;«t 
' ^ 'eqMipmeni '-level*:' whilst M other; .manulictuitfl • 

compete at the full final product level, which nst* 
urally influences the structure of competition.

, The share of the parties of the total cost of a satd*
• ' ( lite, (launch excluded) may vary significantly from * 

very low percentegewhen their procureinent •* 
limited to •  single device to, exceptionally. 
half, if they are responsible for’the whole psylow
of a telecommunications satellite.

For d l these reasons. Community companies 
only relatively small involvement, in satelli*
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technology find it difficult to compete with other 
larger non-European competitors. .

• These factors have allowed non-European competi- 
ton  to win the cbntracts for a number of recent EC 
projects wch as the Astin/SES and British Satellite 
Broadcasting direct broadcasting satellites.

E. Observations from third parties

The Commission did not receive any observations 
from third parties following the publication of the 
notice required by Articlc 19 (3) of Regulation No
17.

Tbt geographical market

(f) In view of the high prices of the final products,, 
transport costs to the launch site are unimportant.
So, except where legal restriction» or national 
purchasing preferences exist. Community (and 
other) satellite customers have no particular reason 
to buy from locally-based manufacturen.

The turnover of the parties in the field covered by 
the agreement is principally within the common 

’ market

Legaf rtttriaions .

(10) The main legal restrictions existing on the market 
. are as follows: '

, Cocom export control rules impose severe restric- 
. (ions on space, activities.

Further restrictions result from the ‘Buy American 
Act* and similar regulations.

In Europe, .(he ESA'geographical return* principle
require* a balance between the financial contribu- 

. lion of each member country to the Agency and 
'industrial share of, business awarded under space 
program ii^ to .-manufacturers of those countrm.

. Mai» cuttotnen ;

(III Thetnain customers for the final ptodúcu áre:

, — national telecommumcattons administrations 
worldwide (PTTfX

—  space tuendes an organisations such « :
Intelsat, ' <Î •’r.v‘

¿■.V: tip u u l. „ '
¿¿NASA./ .
— out.DARA.

■ — CNES. .
' ISRO (India). ;? , ï -

— Nasda (Japan). ;
—• CAST (China), 

: — Eumcttat, . 

— direct broadcast satellite consortia such as:
V- — .ÀsôWSÉS." ’•

— British Satellite Broadcasting.

11. LEGAL ASSESSMENT

A. Article 15 (1) of the EEC Treaty

(12) The agreement signed on II February 1986 
between Alcatel Espace and ANT Nachrichten- 
technik is ari agreement - between undertakings 
within the meaning of Article 85 (1) of the Treaty.

The object' of the agreement is cooperation in 
research and development activities and the combi­
nation of the parties* resources (or the exploitation 
of these results through rationalization of manufac- 

, turing, servicing and testing of such equipment as 
well as through cooperation in the .bidding and 
negotiation for. contracts.

> (13) . Both parties have their own research and develop- 
' ment divisions which carry out research in the field 

covered by the agreement and, except for projects 
that are subject to special legal restrictions, the 
parties are competitors. ,

(14) The following provisions of the agreement have th,e 
object and/or effect of restricting competition 
within < the common market. .

I..The allocation of devices between the parties for 
, research and development and production 

purposes, introduces a measure of Specialization 
' in that those devices will be developed by one

—  partner only, the other being bound not to 
' develop; its own.1 Although the agreement 

provides for royalty-free and non-exclusive cross 
licensing Of patent rights and for joint patents in 
some cases,' the consequence is nonetheless a 
restriction of competition in R&D as now only 

' one ; of ; the two parties . will Undertake any 
specific ¡R&D project,',where previously both 

/. might have done this. This is of some signifi- 
.vcànce in ah industry in which:virtually every 

, ' -. new «rdtjr calls .for significant .new R&D invest-.

■p : VT ̂ 'J^/^w ^ure/^urtder ’̂ ^eÿagréemeht^ifor; this.' 
: h ip rc^rem ent by one pany of the^equipfnent : 

; manufactued by the other Aparty.akhough 
. leaving the former the possibility of using 

/ ' another supplier, tends to eliminate the compe- 
7;:H.tition of'^third party supplieré. v

/ ' 3. The provisions of the agreement concerning the 
' 'exchange of information between the panies on 

all the marketing possibilities and those assign- 
ing to common committee* - the decision- 

; making process relating to marketing, technical 
and industrial policies, are also restrictive of 

.̂'. competition.'.; '> ' " ’ '
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OS)

•• Although pnviiiod is made for independently, 
. marketed 'projects, c jointly agreed R&D 
programme and common committees respon­
sible for marketing decisions will certainly 
result in die choice of one of the two joint 
taarkcting methods whenever possible, hence 
eliminating one supplier from thé market in all 
theie cases.

Consequently, the effect of the agreement is to 
alter the previously autonomous position of .the 
patties, relating to planning, financing, research' 
and development, production and. marketing of 
the ; equipment covered by the agreement, .the 
patties no longer being able to act indepen­
dently.' :

The parti** are incorporated in different Member 
States and aim. under the agreement to market 
jointly worldwide, hence obviously also at Commit 
nity level, so the agreement will necessarily have an 

' appreciable effect on trade between Member States.

XC. Article 85 (3) of àie EEC Treaty

(18) The jointly agreed programme of research and 
development by the contracting patties is such as

i  to promote technical and economic progress.

The equipment covered by the agreement is tech­
nically very sophisticated- Its development is extre­
mely costly and requires a high degree of skill. The 
efforts and risks involved, if they could be 
supported independently by the parties, would 
most certainly not lead to results as rapid, efficient 
and,.economic as those' envisaged.

The level of individual R&D investment is 
intended to remain the same for each party, which 
will lead to a more efficient use of this expenditure. 
The degree of specialization for certain equipment 
achieved by/both parties by means of this optimiza­
tion'of R&D investment will enable the parties to 
develop a wider product range of equipment to be . 
offered to customers.

(It) The agreement therefore falts within the scope of 
Article QS (I) of the Treaty.

B. Regulation (EEC) N o 418/85

(17) Commission Régulation (EEC) No 418/85 O 
provides th a  the categories of research knd devel- 
opinent agreements the contents of which are in 
accordance with its conditions, are exempted by 
category from the prohibition of Article 85 (I) of 
the Treaty. Moreover, theejtejfnption may be

• extended to certain agreements containing other 
. ’ restrictionsby meansofan'opposition* procedure.

' The agreement estsbUshes a cooperation structure 
between thepsrtie i that goes beyón^ the object' 
in d  scope ',pt Regulation (EEC) No 41 S/15 and the .

- - 'paliief hsve«oti$ke<í th*Comrniisson to apply 
{;d«;,¡éppóíítícw*^ cooperttion ;

:.b  fit«  ¡limít^/Iitó'.Il&D,-wid.1'

w »á& q «tellite, ■ ; 
ttié-.faftl ¿nd to

- :;.*t* pnce*. This •
,ttó t. «fee;«greesneni’ falls; within

- t& r^ec^ :^ ;^ ^c^ (á ):c f.tl5 já í Regu!ít»on.Therc- 
i o f i # ^ :’í¿ ^ g K ;'tke {sanies’ Community market.. ' 
iharé’ ja" ̂ Í cmp- ÍO Vo, iiegt&úon (EEC) No 418/85 
is  mK'apî>tk»Lîe'to thé pm çnt esse; nor couldit bé

cssséby mean» oí th® opposi-

Í0:
.7 . , S  

€19)

f |O J  hio L JX 22. X IS8S. P. Î.

Under every space programme each piece of equip­
ment is developed as a prototype and the rational­
ization expected will lead to the supply of higker- 
quality equipment at lower costs. Moreover, repeti­
tive development experience, on equipment proto­
types belonging to the same class, may result in the 
patties reaching a level of production comparable 
to that already achieved by other manufacturers of 
satellites. Given the number and importance of 
other competitors in this field it1 is most unlikely 
that.the reduction of competition between these 
two competitors will allow them to increase their 
prices in ariy significant way., •

The cooperation deriving from the agreement is 
‘'excepted to lead hot only to improved and more 
tapid technical solutions, but also to avoid duplica­
tion of R&D effort, hence allowing the achieve* 
ment of cost savings.

The agreement thus Contributes to promoting tech- 
tiical progress. This benefit can be excepted to be

• pasted o n , io customers, in terms o f, improved 
, ’products.;

The agreement only imposes restrictions on the 
parties'which are, indispensable to the attainment 
of these objectives. ‘ ' ' > ;

, The field covered by the agreement and the objfC- 
r tives of the R&D programme aré well def'1** 
Nothing under, the agreement prohibits 
party from engaging in any activity outside «•* 
scope of the agreement or constitutes a cornm,,‘ 
ment to a final apportionment of the equipn»*^1 
coveted by the agreement' >
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The slight preference given to the other party in 
terms of subcontracting is merely an element of the 
somewhat complex arrangement for specialization 
of RfcD and production.

obtain it either by buying it from the developing 
party, or by procuring it from third parties who 
Offer better conditions in terms of performance, 
price .and delivery schedules.

The fact that each party is bound not do to develop 
certain equipment entrusted to the other flows 
from that very rationalization which is the reason 
for their expected improved results and increased 

, competitiveness.

(20) The nature of demand in this case implies that the 
option of joint R&D. joint manufacturing, but sepa­
rate marketing is not practical. This results from . 
the close cooperation that is necessary between the 
customer, prime stallite contractor and subcontrac­
tors (such as the parties). Customers and their 
prime contractors iniist on knowing; in great detail, 
who has manufactured which items, and all the 
relevant technical détail as there is normally no 
•way of repairing a satellite once in oibit. Competi­
tion normally takes place by customers' calling for, 
tenders which ate then submitted by consortia 
formed on a'case-by-case basis. If separate market­
ing were attempted, then in any projert for which 
both'parties wished to bid, each party would have,

. at the same time, to promote its -own package, and 
to assist the other in promoting that party’s rival 
j u c b p  to the final Customer, either within one, 
consortium or. as part of rival consortia. Thus'the 
same technical experts would have; twice Over, to' 
describe, and promote an identical technical’ 
package toi the same customer. In. this context the 
customer may.'have doubts as to whether the two 

, parties, having failed to cooperate commercially on 
a joint bid, could in fact successfully cooperate 
technically. This might lead them to buy elsewhere. 
This implies that, in ,t|ii$ particular case, the bene­
fits of joint R&D and joint manufacture can only 
be achieved if they ate combined with a degree of

• (Oint’ marketing.

Moreover, the agreement alto««, for independent 
sctSons (independently marketed projects) and/or

- usual contractual .^scheiius},'^  
co-cofitiacting(josntly tnarfcetcdprojeca). tube on- ' 

, trknflg and/or purchasing findividually marketed 
projects)- : Competitive' conditions -in terms ■- of 
perteftnance. price and delivery schedules are 
Rquwd for procurement by and between the 
partiés who sie allowed to consider competing 
propOsau from third panie* and to purchase' from 
then.' ‘V'-'- ?*’• V

In. the case;6f independently marketed projects, 
which dtber party is in t  to pursue, the prny 
which idid not develop an item of equipment.can

The above implies that where, exceptionally, sep­
arate marketing is a viable option, the patties may 
choose i t

(21) The parties’ market share, however defined, is not 
high, and there are many other large manufacturers 
both within the Community and elsewhere in the 
world who are. active or potential competitors in 
the'common market Some of these have a larger 
range of products and far larger sales than the 
parries. Thus the agreement, on its own, could not 
allow the parties to eliminate competition in the 
common market for these products.

(22) Accordingly, all the conditions set out in Article 85
(3) of the £E C  Treaty are fulfilled.

D. Article S of Regulation No 17

(23) Pursuant to Article 8 (I) of Regulation No 17, a 
decision in application of Article 85 (.1) of the 
Treaty is to be issued for a .Specified period and 
conditions and obligations may be attached thereto.

(24) The agreement can be authorized under Aniclc K5 
.. (3) from thes date of notification, namely 28 July

. 1986, and until termination of the agreement, but . 
in any case not later than 31 December 1996:

(25) th e  condition! for exemption are. fulfilled for the 
'Stated period, in the light of the special circum-

;v . . stances * in . this case.. ‘

(24) '.The exemption relates solely to the notified agree­
ment, and does not cover any extensions in the 

, scope .of the agreement ln this case, the structure 
; >.f;:n±cessary to obtain the l^nefitS of R&D coopera- 
r  rtion irid manufacturing^ speciaiiMtion tequitei •«. 

muchhigher degree ofcoordinstion between the 
"parties thin, would be acceptable  ̂in! more usual 
specialization or R&D cooperation agreement, and

1 in this respect may be closer to the decree of coor- 
: ' dination achieved in a joint venture. . .

T^is makes it necessary for the Commissionto 
monitor whether this agreement, in combination 
with other joint actions b)r the parties, may lead to 
a substantial reduction of competition, as such a 
reduction iriight imjsly thit the conditions neces­
sary for an exemption would no longer be valid. 
Accordingly this Decision must be conditional on
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the parties promptly informing the Commission of 
the conclusion of any agreement or contract which 
modifies, replaces, or cancels the notified agree* 
ment ; or any important joint activity by the parties 
relating to space electronic equipment outside the 
terms of the notified agreement, :

HAS ADOPTED THIS DECISION :

Article I
Pursuant to Article 85 0) of the EEC Treaty, the provi­
sions of Article 85 (I) are hereby declared inapplicable to 
the . agreement signed on : 11 February 1986 between 
Alcatel Espace SA and ANT Nachrichtentcjchnik GmbH, 
and notified on 28 July 1986.

Article 2
The following obligation is attached to the declaration in 
Article I :
— the patties shall inform the Comnijssion .without 

delay of contracts or agreements; concluded between 
themselves by which the notified Agreement is modi- 
fied. replaced ôr cancelled,

— each pany shall further inform the Commission of 
any other contracts or agreements it conçludes, either 
with third, parties or with the other party, which relate

to joirtl activities in the field of electronic space 
, equipment, provided sudi contracts or agreements 

relate to major business issues (in volume or in stra> 
tegic importance) and cannot be considered coopera- 
tjpn in respect of single projects.

Article J

This Decision shall apply with effect from 28 July 1986 
and shall apply until 31 December 1996.

Article 4 

This Decision »  addressed to:

1. Alcatel Espace SA, 11. avenue Dubonnet, F-92J 07 
Couibevoie. .

2. ANT Nachrichtentechnik GmbH, Gerberstraße 33, 
D-7150 Backinang.

Done at Brussels, 12 January 1990:

1 • »
For the Commission 

Leon BRITTAN 

Vice-President

• .■

t. ■' ‘ '

V-- :in Vi--•-*i-vy-v'’1 “'V ' V

V . ; . ? ' ; ' '  v  : : ; 1

' ' ' C -.v• w*. v- ■■ ‘''•"'v ; 1 ■ ’

• •••• y "■ ; v

’v . -  '
• - V i  ■

■. "■i ‘

-  i

ï»«< m
■K-X:



22. «. 90 Official Journal 6f the European Communities

COMMISSION DECISION 
of 27 July 1990

relating to a proceeding under Article ^  of die EEC Treaty 
(IV/32^88 — Konsortium ECR 900)

(Only the English, Dutch and German texts arc authentic)

(90/446/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES.

Having regard to the Treaty establishing the European 
Economic Community,

Having regard to Council Regulation No 17 of 6 February 
1962, First Regulation implementing Articles 85 and 86 
of the Treaty CX u  ta t  amended by the Act of Accession 
of Spain and Portugal, and in. particular Article 2 thereof.

Having regard to the notification of a cooperation agree­
ment oh 7. April. 1988 by the firms AEG Aktiengesell­
schaft, Alcatel NV and Oy Nokia AB,

Having published a summary of the notification (*) 
pursuant to Article 19 (3) of Regulation No . 17,

Having consulted the Advisory Committee on Restrictive 
Practices and Dominant Positions.

Whereas: ' "

I. THE TACTS

A/Subject of the notification

On 7 April 1988; AEG Aktiengesellschaft, Alcatel 
NV and Oy Nokia notified a cooperation agree­
ment concluded by them- The cooperation between 
the undertakings relates to the formation of a 
consortium, ECR 900, for thè joint development 
and manufacture and die joint distribution of a: 
pan-European digital cellular mobile telephone 
system, TTiecoopcTation docs not indude the end 
pcóducts(mobfle.telep}ioncs)(hrough which users 
H t : coftoected'tothe ! system.

 ̂ B. The undertakings concerned '

AEG Aktiengesellschaft fAEGÌ, whose head office 
ts in Frankfurt, Federal Republic of Germany, is • 
group owned on a majority holding basis by the 
Gaimkr-Benx AG group, whose head office is in 
Stuttgan-Untert&rkheim. Federal Republic of 
Cknnaiiy; AEG** activities include; automation

’’ V

01

(2)

(3)

( I )

systems, electrical tools, energy distribution, house­
hold equipment and high-frequency, industrial, 
information and communications technology.

Alcatel NV (‘Alcatel'), whose head office is in 
Amsterdam, Netherlands, is owned on a majority 
holding basis by the CGE group, whose head office 
is in' Paris, France. Alcatel’s activities comprise 
communications systems and information techno- 
logy. . • _ '■[

Oy Nokia AB CNokia*), whose head office is in 
Helsinki, Finland,; does not belong to any other 
group, but is an independent group of , underta­
kings. Its. activities include information systems, 
telecommunications,. mobile telephones and 
consumer electronics.

'C. Description of the telephone system

In the ’CEPT-Memorandum of Understanding’ of 
7 September 1987 (*). the signatories agreed to 
introduce a p#n-European public digital cellular

< mobile telecommunications service in their coun­
tries in 1991. The planned telephone system, 
known as the GSM fGroupe spécial mobile*) 
system, is a new communications system which 
does not yet exist.

The systen) uses a new, digital, cellular technique 
to improve communication ibetween the users of à 
mobile telephone -network in numerous respects : 
there is a substantial improvement in speech 

' quality and in  increase :■in the.total number of 
users. The system allows additional, data and infor­
mation': technologyservices to’ be linked up and

■ :  n e w ^ ^ p r o t ^ y e ^ a n j à n ^ m r a o ^ r o ^ - t ó ^ i n d v d e d

appliancea and :encp<3ing to ; ptevent uriautlioriied 
interception of commùriicàtionsV'nie agrtement of 
virtually «Il the network operatori in Europe' ori the 
hardware and software , interfaces of the system, 
removes all the communication obstacles created 
by differencet in systems acrots geographical fron*

' tiers and opens up the way/for a single European 
communication network which would, for example, 
allow a user to be contacted anywhere in Europe
froamingV ; -f

mi

O Ol No 13, 21. 2. 1N2, p. 204/62.
A OJ No C 308. 7. 12. IM), p. I

O CfcPT ■  Conférence Européenne des Administrations des 
Postes et des TUhsmmùnkatioH
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(if Through predcfinition of the GSM system on the 
basis of a uniform standard with two to three speci­
fied interfaces, it is ensured that the development 
work will result in a uniform system. However, the 
system does not require uniform technology, but 
allows room for the development of different 
system components. The differing specified inter­
faces allow the compatibility of all system compo­
nents, which,means that they provide the opportu- 

, nity of combining pern from different manufactu­
rers.

D. Demand And supply in respect of the GSM 
system ■

The only potential buyers in the network area 
covered by the' GSM system are‘at present the 
national network operators in the: CEFT countries 
and the undertakings acting on their behalf (in the 
Federal Republic of Germany, for example, 
Detecoo, a telecommunications consultancy firm).

Demand for ell and/or part of the system is chan­
neled through invitations to tender. Thus, a series 
of invitations to tender was published in . the 
'Supplément to the Official. Journal of the Euro­
pean Comnunititi of 5 January 1988 (No 2/59).

The invitations to tender involve orders for supply 
and installation end not development orders. The 
objective is the delivery, installation end operation 

' of the equipment by the first,quartier of 1991. The 
mobile telephones themselves are not covered by 
the imitations to tender.

In edditionto the'undertakings'making the notifi- 
cstlein, the following consortia and individual firms 

' havar emerged as .suppliers:

;Pisilipi/ îejT>eqs fespeetiveljr '.Philipi/Bosch/

. i \ - ^ 5 E f k * s w s / O î W t c t - - 
V, „ Haslei. .. _ '

♦ f,r

« i  the cooperation agreement

(lj ; The parti» to the figtcemem have agreed to ccope- 
, rate ia  the xSevelopment and manufecmreof the 

GSM system.and p m  .thereof, urtho further difi- 
' '.r/'^oitioo./eir^'adjustinent.of techmcal tpedfkationt 
: - ’ ^w^the' ,«nd ^dusivedistributsoafif the'

1 6 4 v  •;., ;.: V i■ ' rli>■ • •

system and. parts thereof in CEPT countries in 
accordance with the cooperation agreement.

(2) The .parties are setting up a consortium known as 
t  ECR 900 for the purpose of the submission q{

tenders for the GSM system in invitations to tender.

Commitments in respect of CEPT countries 
require the prior written agreement o( all the
parties. However, if one of the parties does not wish
to participate in a tender or contract, the other 
parties are free to do so. t

(3) During the term of the agreement, the parties ate 
prohibited from submitting other tenders or 
concluding contracts in the' CEPT countries in 
respect of the GSM system.

(4) Outside of the CEPT countries, each party it 
entitled to pursue.business in respect of thoje pahs 
of the GSM systein in whose development it was

. .involved.' ,
* \

(5) (a) In the case of development activities in which
several parties were involved, all the technical 
documentation is to be exchanged on a perma­
nent and cost-free basis between tHe parties 
concerned until such time as the technical 

, documentation for series procua'rn ■ is 
completed.

(b) In the case of development activities in which
- - only one party is involved, there »ill be no 

exchange of technical documentation.

(£) (a) Up until eight months before expiry et the 
, agreement, Jthe parties ere;;'prohibited from 

using technical documentation obnined 
pursuant to point 5 (a) in order to rr.inuncture 
the GSM'system or parts'thereof :or ,si)e in '

, ' CEPT countries. "

(b) After expiry of the agreement, each pany has 
the non-exclusive right to use the technical 
documentation, obtained pursuant to poir.: S (»)

' :  ̂ ; ' in order to  manufacture the GSM , »j-stem oc'
■ ; ' parts ’thereof for sale .in •eny ';cou^tiy^ÿfâ;::!;,;

(c) -Within e pcnod of fîvè yearîfollowihf rapityoj _
- ’ the'agreement, however, the gtani to third

parties of a tublicencè in respect of :he-ibb**- 
., mentioned,tight requires thé prior apeeir.tnt 6f 
the party concerned, <rith ,any licence, fees 

. ■ 'being dMded equally between their.. '.'■[■■I

After the end of such period, thepaR-es'a:* free 
to grant sublicences without sharirf the fees.

(d) Where a petty is excluded on the pour-i»
: . breach of contract, the barty excluded to«* the 
. right to use ' the^juchnical documentation
acquire!



XL *.90 Official Journal of the European Communities No L 228/33

(7) The agreement may be terminated by each party 
for the fint time on 31 December 1993 and 
thereafter at the end of each year. In such an évent, 
the other parties may decide to continue the agree* 
ment.

The agreement ends automatically on 31 December 
1992 if the French or German or any other impor­
tant. pacta! authority of a CEPT country has not 
selected the GSM system for its market.

F. The Commission did not receive any observa­
tions from interested third parties following 
publication of the notice required by Article 19
(3) of Regulation No 17.

IL LEGAL ASSESSMENT

Article 85 (1) _ •

The cooperation agreement notified is not under 
the present circumsunces caught by Article 85 (I).

(1) The parties to the agreement are undertakings, and 
the notified agreement is an agreement between 
undertakings within the meaning of Article 85 (I).

(2) The agreement does not have as its objcct' or effcct
- the restriction of competition within the common

market, for the following reasons:

(a) Joint development and manufacture of. the 
■GSM system
. The. parties to the agreement have agreed to 

cooperate on the development and manufacture 
of the GSM. system. Such an agreement does 

. not constitute s restriction of competition. The 
facts show that development and manufacture 
by individual companies would not take place< 
because of the high, cost involved. The invita­
tions .to lender by the telecommunications 
administrations published on 5 January 1988 . 
.lay down tight deadlines. The invitation to 

. tender, for Denmark provides for the pilot 
system jo be supplied by the end of : October 

„ . 1988.«nd the invitation, to tender fo rth e  ' . 
ry.nit^-K ingdcm  pfpvides ^  complete '...

Vi? system vby'3 0 jun<
1989. By mid-1990, en initii! pilot rjfttsm is to 
b^beenietupfbrtestpurposcsinthecoun- 

f t w  invatved in the invitations to tender, and - 
dtesupply. installation. and operation of the 

' equipment is schedukd foi the fint quarter of 
' IW l.T b e panics 'to the agreement would 

therefore hardly be able to comply with the 
timetable laid down if they were to proceed 
individuatly. •

Furthermore, the financial expenditure and the 
staff required ta the development and manufac­
ture of the GSM system is so great that realisti-

a lly  there is no scope for companies to act 
individually.

The development costs are estimated by the 
á parties to the agreement at some DM 300 to 

. 500 million. Because of the time schedule laid 
down, this amount cannot be spread over a 
longer period, but.must be raised in the period 
up to the installation of the pilot system in
1990, while the amortization of the investment 
in the event of a bid award will be long term. 
In the event of a bid award to one of the 
competitors, amortization may. indeed be enti­
rely open to question. As far as the staffing 
requirements are concerned, only a limited 
number of sufficiently qualified engineers are 

. available for the development of the GSM 
system, and this limited number cannot be 
increased in the short term.

Lastly, for objective economic reasons, the 
parties! to the agreement cannot be expected to 
bear the financial risk involved in the develop- 

/  ment and manufacture of the GSM system 
alone. ,

The relevant market is characterized. ‘ by 
narrowly limited demand. At present, the only 
potential . customers are 15 national network'

; operators in the CEPT countries, or the. under­
takings acting for them, with the result that the 
suppliers* prospects of achieving a bid award are

■ only .limited. Only if they achieve a bid .award 
will the suppliers be ablento amortize the extre-' 
mely high development costs, since the results 
of the development work will have only limited 
use outside the fielid Covered by the invitations '  
to tender, This real and serious economic risk 
can be borne only if the parties to the agree­
ment bear the costs jointly.

•’ . ' ; . V • . t ’ • ,
It is noteworthy in this context that, in their 
invitations to tender, the national telecommuni- 
cations administrations expressly, refer to. 
consortia and bidding syndicates. '

. No single member of the consortium would 
therefore be able,-to use its own production

• improved by individual development in Order ‘ 
to achieve a competitive , advantage pver the 

■■ ■■ mother members. %■.
,v

The obli^tion to é n ^ ^  ih joint de^lopmént 
and máriufacture oí the GSM system therefore' 
does - not restrict - competition within: the

''■ Common- market. , ; ■ ■ ' ■ i ^

(b) Jointdistributionof, tbeGSM system

As a result of the joint distribution requirement 
in the CEPT fcountries, the perries to the agree­
ment áre prevented during-the term of the 

v «greemeht from competing with one another in, 
the sale of the products in such countries,, 
which include all the Member Sutes. However,
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this requirement docs not amount to a restric­
tion of competition. For the reasons specified 
above, thé parties to the agreement acting on 
their own 'would not be. in a position to provide ' 
a viable source of supply for individual distribu­
tion of the GSM system.

(c) Ban on the tue of technical documentation
Wheite a patty is excluded because of infringe­
ment of the agreement, such party loses the 
right to use the technical documentation 
supplied to him and hence the possibility of . 
manufacturing and distributing competing 
products with the help of such documentation.

However, this ban does not create any restric- 
tion of competition within thé meaning of 
Article 85 {!). The party, in breach of the agree­
ment, haying failed to fulfil his obligations vis- 
¿•r£r, the other parties and to perform his 
contribution to  achieving tI?ejoint task,, would," 
if allowed to use the technical documentation, 
receive unjustified benefits which would lead to 

.an.undeserved competitive advantage vis-à-vis 
the other parties. Such competition not bpsed 
on -performance is not protected by Article 8 5.

This legal, assessment ts based on the circumstances 
set out above. Should there be any change in the 
actual' circumstances, there is nothing to prevent 
the Commission from re-examining the case.

HAS AubPTED THIS DECISION :

Article 1
.On the basis of the facts known to it, the Commission. 
k A  no reason to take any action under Article 85 (i) 0f 
the EEC Treaty against the cooperation agreement 
concluded by the firms AEG Aktiengesellschàft, Alcatel 
NV and Oy Nokia AB on 21 December 1987.

Article 2
This Decision is addressed to the following undertakings ■
1. AEG Aktiengesellschàft 

Theodor-Stem-Kai 1 
D-6000 Frankfurt/Main 70,

2. Alcatel NV , ' 
Strawinskylaan 537 : .

. NL-1077 XX Amsterdam,
3. Oy Nokia AB

' Mikonkatu 15 A 
Helsinki, Finland.

Done at Brussels, 27 July 1990.

For the Commission 
Leon BRITTAN

■ ; Vice-President

-, - I' ;

- ■
• Îrr. f. . I

v ■■
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II

(Acts whose publication is not obligatory) ,

COMMISSION

COMMISSION DECISION 
of 18 October 1991 

relating to s  proceeding pursuant to Article 85 of the EEC Treaty 
(IV/32.737 — Eirpage) !

(Only the English te n  is authentic) ' '

(91/562/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES. Whereas :

Having regard to the Treaty establishing the European 
Economic Community, t. THE FACTS

Having regard 40 Council Regulation No 17 of 6 Febniaty 
1962; Fint Regulation implementing Anides 85 *nd 86 
of the Treaty (*). as last amended by the Act of Accession 
of Spain aiid Portugal, and in panicular Anides A, 6 and 
I  thereof, :

Havutgiegard to the application for negative clearance 
{M .Â t iiotifidMioB lor exemption, submitted under 
Anides2«nd 4ofRegulationNo 17,oo 17 M»y 1988 by 

^8oi4^Tcleeb^^'Ciíiánn'¿ n i Motorola-Ireland Ltd of a

_ jup,proawtion and Optra*
:.t¡6a o r á ^  PW«g service, .

liavingregard to t¿e túmmaiyof the application and 
wotificetxaa jxMithcil pursuant to Aiticlei9 (3) of Regu*. 
Woo i7 d  ; V ■. ■'

After cansuhingthe Advisory Committee' oh1 Restrictive 
Practices and Dominant Positions, ;

t)  OJ N* II. 21 2. m i  p  W M  
i j  o i  K» C Am. 24..II. iwu, p t

(1) On 17 May 1988, Bord Telecom Eireànn . 
(‘Telecom*) and Motorola Ireland Ltd ('Motorola') 
submitted for negative ■ clearance or alternatively 
exemption, joint venture and accompanying agrees
. ments ' relating to the setting up, promotion and 
operation of a nationwide paging system intercom ■_ 
nected to the public telecommunications network.
In the company set Up for this purpose in April of -
1988, 'Eirpage Ltd*, the paires j»obl their comple­
mentary «kills, ’ namely Telecom's technological 
expertise in the provisionof telecom infrastructure 
and service» and Motorola*« marketing arid produçt 

' /^^rtlaàc'»'ïni.ÿ«sdi^rî^gln^'• vY-

A  The ' parties and the 'éeifwcé.concerned. 1 -•?

(2) ■ Telecom was corporatized in 1984,Puttuant to
Section 87 of the Postal and Telecommunications 
Sérvices Act 1983 (the Act); in conjuncuort ̂ rith the 

'Telegraph :Act of .1869, it continuesvto enjoy’« ' 
statutory exclusive privilege  ̂,*nth respect to tek- ‘ 
communications infrastructure* and th t, provision 

’ of certain telecommunications services, subject to 
thepov/ert of Telecom itself (Section 89) and of the 
Minister for Communications (Section III) to gram 
licences to third patties to provide telecommunics* 
tions services , within khe exclusive privilege of

- Section 87. .
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■Since becoming corporatized, Telecom has intro­
duced a number of new telecommunications 
services such as Eiipac (data network) sad Eirccll 
(cellukf sadio/mobile telephone*). The joint 
Venture with Motorola to provide paging services is 
the fust time that Telecom has coopejtoted with 
another company to enter a new field:

Motorola is a wholly-owned subsidiary of Motorola 
-Inc. of Illinois, USA, which, with a worldwide 
turnover of US $ 9 billion in 1989, is one of the 
world leaden in mobile communications' equips 
ment and services. Before embarMng on the 
Eirpage joint venture, Motorola, which "had a 
turnover of £ Irl 10,7 million and 120 employees in
1989, offered otertly telecommunications equip­
ment, including paging receiver units, and not 
paging service* f).

end with 7400 subscriben, 
approximately 60 */• cf the overall, paging sector.

Aside tom  Eirpage, there are at least e^ght compa­
nies providing operator-assisted paging services 
mainly in the Dublin area or other population 
centres such as Cork and limerick. The number of 
Subscribers of these companies ranges from under 
100 to approximately 2000. Eirpage plans to cover 
virtually all regions of the country and aims at 
achieving 10000 customers, nationwide, by 1992. 
By July of 1991, 87 % of the geographical surface 
of the Republic of Ireland, representing 90 */• of 
the population, was covered with more than 30 
transmitter in operation.

B. The agreements as originally notified

(6) Thé notification involves iix docments :

A<) The paging service offered by Eirpage falls within 
the broader category of mobile .communication 
services jin general,. which induces mobile tele­
phones and.mobil? radios'. Taging is a one-way 
means of communicating with sor.teonc on the 
move.'who carncs a pockct-sized receiving unit, 
which fsrcci'o varying signals, such as tone (beep), 
voice, numerical ; or computerized messages, 
depending. on the sophistication of the receiver. 
The pmon'carrying the pager can only receive 

'««ssage*,' not.,tegily to calls.

/ •

w

■■ latertoanected . paging is a particular lund of 
paging whereby « telephone, telex or data menage

• can te  jtransmitttd via the public network to the 
■' receiving 'unit.' Isj other words,Von  ̂ can dial the 

Burner ef a paging receiver on a normal telephone ̂ 
'/ ' to tew  'accm'io'tfce wearer. -Where.paging is inot' 

it ti operator-assisted, which means
¿opçn^&rill _ .intervene. ; ..to'reçciyî.y.ihc.
/ ' \ . #-*.7 ‘ M ‘ ' *'1 _ •» . V*. lijt. >. l*V -• >i' > \ . ■' *1 . 'V

Uf:‘ 'i > M

.1. The joint venture agreement:

In order to establish and promote a nationwide 
paging service, Telecom and Motorola agree to 
set up a joint venture company Eirpage Ltd, to 
be owned. 51 % by Telecom and 49 Vo by 
Motorola. In view of these shareholdings, 

/ Eirpage is a subsidiary of -Telecom for. the 
purpose of the Act and thus enjoys the exclusive 
privilege o f  engaging in . telecommunications 
services bestpwed on Telecom by .Section, ,87 of 

. , the. ActVwithout. .the; need' for a Jiceiice.. • *;

As far as the management of the company is 
concerned, Telecom and Motorola have equal 

»powers:' three directors .' are- appointed • by 
Telecom, three by Motorqla, and aili decisiqhs by 
the Board Require a majority vote, while most of; 
the business dechiontofanyconsequence

. (S) C-Ja licuop, thc rocSsfle communications sector iA. át

' 7(1$ f;X<i0
- J (25 %). Erpa^c at present', covert 13 % ©i mobile

O  As «f I A iyu t'liíi. eá independent
,'Im * —-- - — iinà ' V ^ . a— ^ — a i - —MB vCBMWWMCTttOC> BBf ;UkCfl

In ' Ireland aad,at

«»vice, either Independently' or ;;iri' tssociatioh' 
with others, during the terffl oi the joint venture 
afieemerit and three yean following tehnination

."'thereof.y:-7 ■: -y;;:-i

2. The- businut plan annexed to thç joint venture 
agreement set*, (out Eirpage*s basic objectives and 
the forecast 'agreed - by the ;parties. as to, the; 

. projected j. financial outcome of Eirpage’s first
■ ...five-years oi operation.
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3- The marketing service and business develop­
ment agreement between Telecom, Motorola 
and Eirpage relate* to the provision of expertise 
bjr. Motorola to Eiipage and by the latter to 
Tdceom personnel.

4. Hie operating agreement between Telecom and 
Eirpage fixes the (emu under which Telecom 
will provide access to the public network to 
Eirpage. Telecom agrees to install and maintain 
the physical attributes necessity to operate the 
paging system, namely antennas, transmitters 

. and the paging exchange needed to interconnect 
tothepublic network, cumulatively referred» 
as the ‘Facilities’. These Facilities belong to 
Telecom and form part of the public telecom* 
munications network. Although the cost was 
initially estimated at less than £ Irl 1 million, 
the. actuaT expenditure has risen to twice that 
amount due; inter alia, to a wider geographical 
coverage than , originally planned. Telecom 

. received approximately £ Irl $00 000 for . the 
project under' the Community’s “STAR' 
programme . which aims at developing less 
forward' regions by iraproving access to 
advanced telecommunications services.

- or independent, nonexclusive agents. Once air 
agent has found a ¿lew customer, the actual 
subscriber agreement is signed between the 
customer and Eirpage. The subscription rates 

4 and other conditions are fixed by Eirpage. 
Agents receive an on «going monthly 
sion ranging from.10 % to 30 %, depending on 
the number of subscribers they have, found for 
Eirpage, and provided those subscribers remain 
live*. Agency agreements can be terminated by 
either party on an annual basis.

At the time Eirpage was launched, seders of 
paging equipment, existing paging service provi­
ders and other interested parties were invited to 
become Eirpage agents. At present, there are 20 
agents including three service providers which 
continue to offer their own 'operator-assisted, 
local rather thin nationwide, paging services 
alongside finding subscribers .for Eirpage. 
Among the sellers of paging equipment which 
act as Eiipage agents are TElS. a Telecom subsi­
diary involved in the provision of terminal 
eqtiipment,. and Sigma Wireless Communica­
tions Ltd, which in August of 1991 took over 
Motrola's role as Eirpage agent .

In order to cover this capital expenditure, arid in 
return for the use of these Facilities, Eirpage 
agrees, to pay Telecom an annual operating fee 
which is calculated to fully amortize {his paging 
network '.investment by Telecom over a 10-yetr 
period, together with ’ a return jof 5 % over 
investment. The a'nhual fee, furthermore, covers 
other services provided by -Telecom, namely, 
rental of a »pace for the antennas on a Telecom 
tower, usé of leased lines, renul of space on 

. Telecom's premises for the paging exchange, 
maintenance of the paging network and the 
interconnect charge ; these services are charged 
at the normal, publicly-known commercial rates.

Vi '•

- • &Ù
rTbe openmng agreement provides " a ., pcopo»- 

. jn.t.iiK charges ̂ payable'.-by. 
: ofthe Facilities in the event 

■■■* : ■■■■■ < other paging opera to n sharethe eseofthesam e

' • i f ' - &  -, : .;'•
• S, The standard agtnty àgnuvent :. ' v

^Brpfti&edM*.not itself fell the paging service 
'■directly to customers, but does so via a network

Eirpage is objiged by the agency agreement not 
to discriminate amongst the agents. Sales leads 
which come to Eirpage are passed on to agents 
in a rotating alphabetical order.

Competition exists between the agents on; 
various levels. As'far as the Eitpage service is 
concerned, the. fact that the subscription rates 

-are necessarily fixed does not 'exclude price 
competition amongst the agents,‘ who in practice 
are willing ro discount oh their ̂ mmission'in 
order to secure business, thereby offering advan­
tageous subscription rates. Secondly,Vthere is -. 

.com petitionam ongstR gents^^ 

./rtia rk ^n g ^a ii^  
i;;*ef»<i^Rnallyv^  

prbviders in ¿e ir own- right Continue .to offer 
their own services alongside those of Eirpige.

Eiipage agents are ¡ten to sell (whatever equip­
ment they/want, and with or without’ the 
Eirpage name or logo attached. In view of the 
fact that many agents ere also paging equipment 
manufacturers and/or disti^hutott,' finding custo­
mers for Eirpage Can have a direct beneficial 
effect on . the sale oftheir own equipment

í / 9 7
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6. The standard subscriber'agreement:

the'subscriber egnssmsats arc concluded directly 
fcetweeas 'Eiipage oad the customer found by on 
Pipage «geai, ta esder to cewr thee&ninte&a- 
tíre oosK of putting a new subscriber on the 
system, « minimum period of normally 
months «pplio, siter which notice cán be given 
on o monthly basis. Subscribers pay « monthly 
charge to Eirpage which varies according to the,

. sophistication, of, thé pager being used and the 

. geographical extent Of the coverage desired by 
eách individuel subscriber, ranging from the 
home zone only up to full national coverage.. 
Subscribers sre free to use whatever type and 
brand of paging receive equipment they want, 
and may choose to rent or buy the pager, depen­
ding on the terms offered by the equipment 
provider, normsSllythe agent through whom 
they wre brought into contact with Eirpage.

C Tfcc agreements as amended or clarified 
fo lM A g  the Commission's' intervention

The arrangements as notified presented, a number 
of problems from the point of view of compétition 
policy which Stood inthe'way of a favourable atti­
tude on the pan of the Commission. During the 

' count of the notification procedure, the following 
issues were resolved in à satisfactory.manner:

the payment to Telecom pf sn annual charge 
calculated to remunerate' the -cumulative 
capital cost fully amortized over that period 
together with e reasonable return over the 

A capital cost; in respect of the provision by 
Telecom of interconnection, epaçe and other 
services, such es maintenance, the standard 
commercial charges shall apply, as they do 

'to Eirpage.

Telecom has agreed to make the full text of 
the undertaking available to interested 
parties and to inform the Commission of 
any requests made pursuant thereto and the 
outcome of such applications.

The facilities referred toàn Telecom’s under- 
uking1 form put of Telecom’s telecommuni­
cations network and ate, owned exclusively 
by Telecom. Thè undertaking does not of 
course in  any -way prejudice other Options 
which market entrants may prefer, such as 
thè choice to buy the necessary equipment

- themselves, whereby the services required of 
Telecom such as the use of leased lines 
would be made available at the normal rates. 
Interconnectjon to the public switched tele* 
phone network (PSTN), telex and public 

, switched data network (PSDSlrEirpic) is 
universally available on a non-discriminaiorv 
basis to those operators meeting the relevant 

; • licensing'reqùiremerttSi ,,

I. Market tptrf ,by third )Parties

The ,Commission has sought assurances from ' 
-Telecom «nd< the relevant licensing authorities 

that compani& interestedin ccmpetingdirectly 
'.  with -Eirpage Ja.Vthc^mde-area • interconnected 
; ■ fcs uested oh efxactly the same ',

'looting ■■ «1■ .GijMij^r Successfulmarket'',entry-'
. depends4MS^ (t) chi avsibbility ci fsdltties such

'op^rihe'/^rviee; j;

* ' 9 p'jf ? , i*'** .;V 'l'- * • • - ,, I 1. ̂  V. V, • '* . 'V V *■ 4 ‘If
C V  *. V - \  <:* • • _> .• ••
■ f®) ■ Tckconj bfit written' undemking to '

_'. msie available to persons satisfying fherele* 
■■■'■ Mirantofaen^g.-^nd'. ¡financial require'menu 
f.jtHe' facilities 'n«K*sary;f6r operating *;.wide».;;.. 

i ' iw*a: «nserctMrtesled -jpiaging •• v
' ' 'the ssme jcondjticM as those which apply to

■ - • ( :'6iijp^.;Ti«»e tocliide the obligation on the ..
' ps^ng opem si co use'such equlpment for ' 

\  . not . t e a - s p e c i f i e d  period mutually '■
■ >.■>*, . agreed'apoa by thc- partka on tht bash of

. the total invsfjtrascpt msde by Tdecom and

Finally, the Commission has' rioted that 
pursuànt to ah ordef from-the Minister for 
Communications under Section; 110 pf the 
Act, Eiipage could be obliged to share the V, 
Facilities establishedfor its Use with other 
service providers. To -reflect more accurately

• the Minister’s j>ofcer in this respect, the 
parties havcagreed toi'redraft1 die provision 
in thc operating agreertient between 
Telecom end Eirpage . which: ; limited Tele­
com's right to expand the facilities ; ' .

' C \>.J- : :' v " V '  »' I.-. -v': ‘'(Y

ï(b)'lsîcnîifjg- ;:ahd frequency allocation :
;v

' ■ thè administrative prtxedvre which an appli 
« n t  psging service provider mUst succeis- 
,fully compTete consists of '^^;.'«ite'«fuiti*' 
vely two elements, depending on the type of 

Yseryice envisaged: ■
.-■/ i» 
■i KiW A** P*ĝ nÊ̂:*etvi|ie'^operators, regardless Of 

/ whether die' service offered is' jntercon- 
nected, bperator-atsisted, regional or

%

•: yÌ
; ' t í  ■ ’xy

' t
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national, must receive a frequency alloca­
tion in the form of a licence under the 
Wifeless Telegraphy Act 1926. Fre­
quency/spectrum management b  carried, 
out voder die sole competence of the 
Minister for Communications. Thus, 
Eirpage itself is dependent on the 

. Minister for frequency allocation on, die 
came footing as other paging service 

; provide«, and has received licences to 
that effect

Companies interested in providing a 
paging service interconnected to the 
public telecommunication«, network 
require in addition to the frequency allo­
cation licence, a 'licence under the Tele- 
communications Act 1983. This licence 
can be granted at the applicant’s choice 
either by the Minister for Communica­
tions, after consultation of Irish Telecom,

■ '«hose.opinion is, however, not binding, 
or by Telecom itself ; refusals by the 

\ latter are subject to appeal. Contrary to 
. -the licence under the: 1926 Act, Eirpage 

did not require a licence under the 1983 
Act because it is a subsidiary of Telecom 
and thus enjoys the exclusive privilege 
bestowed on the latter under Section 87.

èccttcnee under the 1983 Act, is the only 
company providing interconnected paging 
cervices, so that an actual application of the 
licensing procedure has not yet taken place.

2. Cross-rubsidization and preferential tariffs

Written assurances have been provided by a 
chartered accountant that Eirpage pays full cost 
and expenses to Telecom and to Motorola for 
staff, facilities and services. Telecom does not 
cross-subsidize Eirpage’* activities through reve­
nues from services reserved to Telecom as the 
national telecommunications organization, nor 
does Eirpage enjoy any preferential tariffs for the 
use of facilities provided by Telecom, such as 
leased lines. Eirpage operates at arm’s length 
from both parent companies with its own sep­
arate offices and all expenditure u  funded 
through a bank overdraft facility which is enti­
rely separate from either parent company. 
Eirpage establishes its own financial statements, 
independent of Telecom’s annual accounts.

3. The paging equipment market

■.■■■.I-

■ iy
At. present.' the frequency allocation and 
liccpiinf requirements do not appear to 
.conduite a barrier to entry to the paging 
sector for interested companies. On. the 
spectrum management side, the Department 

..loir Communications has reserved the 153 to
■ 1S4 MHz band .solely for paging seivices. 
According to the Department, the approxi­
mately 40 channels Consequently available 
for ? iM^ng service providers , should be 
•deqvtatftomcet any foreseeable needs in 
this sector. If necessary, a new band could be 
'•peped to meet channel requirements.

yb far as the licence under the 1983 Act is 
•concerned, the relevant authorities have., 
confirmed that licences would be available 
tor national interconnected paging services 
on the basis of objective Criteria, such as. the 

'■ technical capacity , aiid financial rwources of 
, the applicant and the likelihood of a contin- 
¿uous, service. Normal judicial review would 

apply In ''case of a refusal. To date, Eirpage, 
'whlch es noted above did not require a

Eirpage only provides a paging service and does' 
not sell paging equipment The parties have 

-stated that-the Eirpage system'has been confi­
gured specifically to offer maximum compatibi­
lity with the' products of all manufacturers. As 
stated above, Eirpage agents are free to sell 

. whatever equipment they want, with or without 
the Eirpage name or logo attached. In case of 
enquiries-to Eirpage concerning manufacturers' 
equipment, information is provided regarding 
all manufacturers or their representatives in 
Ireland. Only avenge prices are quoted to custo­
mers,;'not the prices ! of particular brand of 

’’equipment..’': ■ ;■■ ’ . •'

In Order-to fuitiier reassure pagingequipmeni 
! manufacturers that the joint venture will not 
give*Jan unfair fadvantage to sales of Motorola 

’ equipment, the patties have confirmed that:

(a) Eirpage will cooperate with all paging equip­
ment manufacturers or dealers to the extent 
technically possible that their products can 
be used on the Eirpage system; '

(b) Motorola pagers will be sold with the Same 
discounts to fell Eirpage agents subject to the 
normal commercial criteria based on volume

" -and' credit, y ..

9 9
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Furthermore, dsriScarions regarding .the type- 
cpproval procedure (or paging equipment have 

the necessary reassurances that manu- 
aozaptfmg m di Motorola o n  net be 

in ioy mjr. Ooatray to a 
mistaken belief, it is not Telecom,; but the 
Ministry forConuaunications which establishes 
the criteria for typc-^pprovaL Although Telecom 
do« provide some «ype-approval services, this is 

■done on fin agency basis only, ̂ rhich means that f 
the testing carried out by Telecom is an applica­
tion of the standards established by the Ministry. 
Furthermore, a second testing agency, Eolss, 
exists, so that equipment manufacturers and 
importers have* choice. Finally, the Ministry for 
Communications fess confirmed that although 
type-approval is ctrictly speaking still required 
for paging equipment, in practice such receive- 

_ only equipment which is not liable to harm the 
network io any wayis not subjected to, testing ; 
by either tea house.'.'

t '
. 4. Tbi standard c*tnty agreement

Cemia ..amendments 'were required to ensure
■ thsi the Agency agreements do not have restric­

tive effects, notably ; wpà-vis paging service 
providers who continue to provvide their own

• coniplementary cervices next to those of 
Eirpage. To (hjs end, the parties have agreed to 

' the.following'fthsnge® in-the standard agency; 
egreemcnt (references sre to the November 1388 
version):

(a) dais« 4 (a) has been redrafted ta order to 
distify that mfy «ale» leads which have been i \

'. passed Cii to o given agent byjurpage must ’
■'A.fii^’betissd'by, that agent .to promote, the ■'...
,  "if ihé'.kttcf n. liot^witable'V'.', /  .

f  «w» ^ot^cr

■ ■';'; ';:;:/ibi^'e9.|OTiaote fei8.own setvke.fim cr/in '
' tnjf 'pue:tìn. thetam e bszis cs the Eirpage ■ v

, .. ■ •; '7 " : .■ ■ I

ctairae 4 (cjt-which imposed an absolute obit- 
m  agm s of loyalty to Eirpagc*«n all 

.. 'taaiini', ,tos. .too .broad' and has been 
,t»!.re£ka the egemVfreedom to 

' , ccmdnus jKJiiaing ■ tra ..„own... interests;
" '• Eits^'i'instmcdom-ijecd'casJy.be followed 

in mpeet of specific Eitpage matters ;

h . . • .. '
(c) clause 4 (f) obliged an «gent to bring to the 

•tteodon of Eirpage any information it 
received which was likely to be of benefit to 
Eirpage in marketing the services. This obli­
gation could not be reconciled with an 
agent’s legitimate wish to continue or start 

• competing with ! Eirpage and has been 
deleted;'

.(d) in clause 4 (I), it "has been clarified that the 
designation ‘Eirpage Authorized Agent’ is 
subsidiary to the agent's own denomination;

(e) the post-term rion-compete obligation of 
Clause 93. (i), whereby agents were prevented 
for a . period of three years following the 
termination of the agency agreement from', 
coliciting penons whp at the time of termi­
nation were Eirpage subscribers, has been

, delete«! ; : .

(f) direct competitors -of Eirpage, i. e. paging 
■ companies providing interconnected paging

services, should not be'permitted-as agents. 
.This also means that existing agents who do 
not yet provide such services but decide to 
enter that specific sub-market at a later date, 
must at that, point relinquish their position 
as an Eirpage agent. Furthermore, an Eirpage 
agent may not at the same time be'the »gent 

, for other paging service providers offering 
interconnected paging ’ services. Provisions \ 
reflecting the above have been added to the 
agency agreement

J. The parties' position after termination of the . 
■ joint vtnturt '- ?

In the event the joint ’> venture agreement ' is 
terminated, Telecom arid Motorola must be free 
to compete ;with' each other immediately.To 
that end, the post-terpt non-compete obligation ; 
provided for in Article 18.2 of the joint venture '4 
agreement has been deleted at the request of the 
Commission. ' ? '

D. Third parties’ observations'

(*) The Commission did not receive iny observations 
following publicition of the notice required by 
Article 19 (3) of Regulation No 17/
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II. LEGAL ASSESSMENT Given Telecom's general know-how and mote
specifically and technological similarities between 
communicating by mobile telephone and paging, 
and in view of its financial position, this ease of 

. tn try  would also apply with respect to die p«ging 
sector.

A. Article «5 (1)
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(9) Although Motorola owns 49 % of the joint venture 
company and is dius, strictly speaking, a minority 
shareholder, die Board of Directors which actually 
runs Eiipage consists of an equal number of direc- 

' ton rep fesen ting each parent company, whereby all 
decisions of the Board require a majority vote and 
most business decisions of any consequence unani-

• mity. Consequently, the two parties to the agree­
ment b o th ’of which are economic operators 
involved in commercial activities, in reality share 
joint control of the joint venture, so that the arran­
gements involve agreements between two indepen- 

' dent undertakings and must thus be considered 
under Artide 85 (1). In this context, it is not only 
the^jnnt venture agreement itself which must be 
assessed, bat the accompanying agreements which 
implement certain aspects of the cooperation, 
namely the operating agreement between Telecom 

-and the joint venture company, the standard agency 
agreement 'which establishes the system whereby , 
the service is offered »consumers and the standard 
subscriber agreement '

(10) The insrltA directly concerned by the joint venture 
agreement is the provision of paging services  ̂i. e. a 
one-way. means of contacting someone on the 
move. Paging offers the advantage .above other 

: forms of mobile communications of being relati­
vely t * up to ~50 % — cheaper in terms of the 
price of equipment and tunning costs. Also, mobile 
telephones are laiger in size and thus more unwiel­
dy than paging receive; units. In this sense paging 
ac.,pment>Jeptetents a distinct market. These 
factors -could be expected to fsde in the future, so

•$ y^iongtt}  depend: oo sae or cost.
Paging would, fapwever, continue to exist as a scpa- 

r  M  :« p cte  to/lhe mobile communications sector 
^because (f offers one-way communications, a 
distinct advantage in keeping down the billing

0 0 ' Telecom and Motorola aie potential comperilo« for 
’ ;’d»é pctmsiaaof paging terv-icet. Teltcom’serper- 

tise ia tb e  provision of infrastructure has in the 
Jpiut feeflhsted its entry into markets for various 

value-added services,isuch as Ehpoc and Eircdl.

Although the Motorola company in Ireland did not 
provide paging services prior to Eiipage, but was 
solely a manufacturer of telecommunications hard­
ware, including paging equipment, the Motorola 
group worldwide has extensive experience in this 
sector which is in fact available for the benefit of 
Eirpage pursuant to the Marketing Services and 
Business Development Agreement. Motorola is 
therefore a potential competitor for the provision of 
the service.

(12) Through the Eirpage joint venture, Telecom and 
Motorola have joined together to set up and 
provide a service which they could potentially have 
pursued individually; the joint venture agreement 
prohibits either party fr0m engaging in a compet­
ing wide-area interconnected paging service either 
independently or in association with others. The 
consequence of these arrangements is that instead 
of two competing companies offering the service in 
question there is only one, which must be consi­
dered to be a restriction of competition. Also, the 
fact that potential competitors are faced by a joint 
venture between the national telecommunications 

. company arid a subsidiary of one of the world 
leaders in mobile telecommunications which will 
initially and indefinitely — until further licences 
are granted — be the only provider of intercon­
nected paging services, may have a deterrent effect 
on potential tnarket entrants and thus funher 
restrict competition.

In view of the foregoing considerations, the agree­
ments which fomi the basis foj the creation and 
operation of th6 joint venture are deemed »  consti­
tute restrictions of competition falling within 
Article $5 (1). The same is true with, regard to the 
system whereby intermediaries are used to offer the 
service to end-users/as laid down the standard 

, agency agreement. These arrangements form an 
integral part of the operation of the joint venture. 
Moreover, the restrictions flowing from the agency, 
system arc reinforced by the fact that companies 
offering paging services in competition with the 
£irpage service have been appointed at Eirpage
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(1$ The notified arrangements relate to s seivice exten­
ding oyer the cadre territory of the Republic-of 
Ireland and &z such ere capable of affecting trsde 
between Member States. The fact that an agreement 
has as its object only die marketing of products (or 
services) in a single Member State does not mean 
that trade between Member States cannot be 
affected. In the case i t  hand, both a detrimental 
and a beneficial impact on trade from other 
Member States can be envisaged as regards the 
paging service market.-The feet that the joint 
venture company will initially be the only provider 
of interconnected wide-area paging services in 
Irel&od may have a dissuasive effect on market 
entry by competitors from other Member States. 
Conversely, the promotion of the concept of 
paging as such w^ich the joint venture compapy-is 
committed to accomplishing, may be expected to 
attract other provider* of (complementary) paging 
services also irom other Member States, which are 
free to apply for die necessary licences and start 
operating cnee these have been obtained.

In the closely linked paging equipment market, 
which was, even before the inception of Eitpage, 
characterized by an overriding presence of distribu­
tors and subsidiaries of equipment manufacturers 
from other Member and non-Mcmlx-r States, the 
MimuIatKM of wU-% Ixoupfii about by the joint 
«entuhr w likely to attract further imports ot invest­
ments.  ̂ ■

issues which originally stood in the way of a favou­
rable decision, die Commission has concluded that 
the .cooperation between Telecom and Motorola 
contributes to the development of telecommunica­
t io n s  setvkxs in Ireland, thereby ditecdy benefiting 
consumes of such services as well as undertakings 
involved in the telecommunications sector. These 
benefits could- not have been achieved as rapidly 
and to the same extent in the absence of the joint 
venture and therefore outweigh the restriction of 
competition brought about by the joining together 
of two potential competitors.

(15) In a countiy ■where two-thirds of the population 
lives in'sparsely populated rural areas, Eirpage has 
undertaken id provide a service beyond the more 
profitable urban areas in which existing paging 
service provide» had hitherto concentrated their 
activities. By,the end of 1991,' 34 transmitters 
should be installed at’strategic points throughout 
the national" territory, thereby covering virtually, all 
of Ireland. These truly nationwide communications 
links can be expected to contribute to business effi­
ciency and especially enable small andmedium- 
sized business to expand their activities geographi­
cally, thereby contributing to economic progress in 
Ireland.'

Furthermore, Motorola forms part of a group oper­
ating throughout -Europe'"(and worldwide) in the 
mobile CMmunidatioHS services and equipment 
mtrlcets; Motorola’s Activities in Ireland must be 
seen as pa« of the" European - operation* of . (he 
group.** sucfc whidrneCessarily implies repemis- 
^»Tii'alsfl'otiaWe Sieland.' ■"

Although the joint venture arrangements relate 
only to the provision of paging semces,'the‘directly 
connected paging equipment market can be 
expected to benefit from the increased number of 
paging service subscribers requiring paging receive 
units, thus stimulating production in this sector.

the joint ; 
:be.ctptcied id'. h m  an :f ■"

&C& í -̂.ííÿm¿ííwSáS r̂<Æfe^SÉ^>jÉa -̂-<3t •̂m«íU :̂̂ -an  ̂v- ^
(If) A fmrshane of the .benefits resulting from the 

cooperation accrue directly to consumen.

B. Arricie 85 (3)

(UV: . Subject ta «fie change* Implemented by the parties 
in the i|M « iKau  «t notified and in view of the

- ' - ujutotakíng» presided with respect to a number of

End-users; that; is subscribers-to the. service, can 
benefit from an enhanced paging.semce which 
offers several features not available froth existing 
paging companies, in particular nationwide 
coverage and interconnection to the public 
network. : Furthermore, Eirpage offers a wider 
choice of services than; previously available from - 
one single source, ranging from the simplest tone 
only communication to the more sophisticated 
alphanumeric and voice messages. ; Within this
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nnge of possibilities the individual needs and 
budgets of each user will allow him to opt for full 
nationwide or region»! coverage, and for the 
simpler or the more sophisticated type of service. 
Tboc options offer advantages lor all users, namely 
those using the service primarily for private, e.g. 
family or social, purposes, and business users who 

. o n  thus ensure varying degrees of communication 
, to increase their operating efficiency.

The Eirpage service is offered to customers not by 
thé joint venture company itself, but via a network 
of agents who have a direct, financial interest in 
finding new .clients and keeping existing ones, and 
therefore compete with each othtt. 31m agency 
sytfetn ensures that there is a choice for consumers 
at' regards the agent , With whom he wants to deal 
and thé' condition^ he can enjoy for using the 
Eirpage service. Furthermore, » «  standard form 

' agency agreement between Eirpage and its agents 
obliges the latter to ensure adequate maintenance 
and aficr-salcs service, and perform guarantees with 
respect to die paging equipment supplied to 
subscribers! The maximum one-year duration of 
the standard.subscriber agreement leaves consum­
ers bee to change to another service provider at 
reasonable notice. ;

Finally« the paging equipment market will automa­
tically expand along with an increasing , number of 
subscribers: to paging services. This increased , 
demand for pagijng receive units and die freedom 
of agents and subscribers to choose whatever brand 
they wish, can be expected to lead to a  wider ; 
choice of products! andatlower prices. '

(17) The arrangements between the parties contain no 
restrictions which are not indispensable to the ; 
attainment of theensuing benefits for the duration - '

V. of tbecxemption:

- • ■ . , r-i.
{U), ^Tnevtoe« A«^ itselfwas indppcn-

sable in èoabüng thc pinies to offer s* rxptdiy ai 
^-possible ;■* ;ÿie|v»céï:^îich' -• in'^letnu-'of^’teèhnKal ■' 

features and geographic covetsgt represents« new . • 
ôpüan in thiS 'SCCtor. NciiHer pirry acting o n its  
w a  could hsVe offcred the setvjce at rapidly »ml

> ;. eftecuvely as their coopère.»ion has <pnsblcd thcrnto
’ f l y  '■ ■■

Having been corporatised relatively recently, Tele*, 
corn's transition from a government»! department . 
to a commercial operator ha» been' jtra«lus!.anil

initially its activities centred ontraditional telecom­
munications services. Although Telecom was 
admittedly able to set up a mobile telephone

* service (Eircell) by itself, sellir\g telephones, which 
are familiar to everyone, is easier dun selling the 
new and unknown concept of paging, especially in 
rural areas where the population may be less 
susceptible to new technologies. By way of compar­
ison, Telecom's' experience in launching Eirpac 
(data network) has been less favourable. Acting 
alone, Telecom could have set up a paging system 
in the Dublin area only, which would have 
deprived the general population of the enhanced 
services now offered by Eirpage nationwide. *

Unlike Telecom, Motorola is a purely commercially 
driven company and does not have Telecoms 
determination to provide nationwide telecommuni- - 
cations seryices., Thus, even if- Motorola had 
obtained a licence to provide a paging service inter­
connected to the public network, it would not have 
been interested in extending the service to margin­
ally profitable rural areas; the same would have 
applied to any other purely commercial operator. 
Given the fact that two-thirds Of the population . 
lives in; nir*l areas, this solution would have 
resulted An a much less< extensive coverage., In fact, 
existing paging companies have until now confined 
their services to Dublin and thi; four or five other 
larger towns- in Ireland - where investment per 
customer is minimized.

lesser geographic coverage of a service provided by 
Motorola alone would also have resulted in a more 
limited development of the paging concept as such, 
to the detriment of other service and equipment 
providers.'. • ' ' ■  -

. ' v:  ■« ... •»/>* <• -« ■.

.Finally, Motorola cotrid.not have been expected to 
bring to /  an ; independent venture', Telecom s 

r commitment to ensure maximum compatibility of 
' airbrsnds of paging equipment with its system.

The foregoing, considerations have brought the 
Commission to the. cohdusion that: in the. abscncc 
6t the fftmbjncd "efforts by the parties in setting up 
thc Eirpage system, no nationwide enhanced inter* 
connected, paging Service would have,been available 
on the rapid timescale achieved aV a rrvilr of tln-ii
«.«lllalKICHtiltll.
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(19)

Furthermore, the Commission. considers that the 
Eirpage system could'not be set up or at least could 
not function satisfactorily, if the parties were not 
obliged for « limited period to refrain from enga­
ging in directly competing projects. Also, it would 
be unreasonable ¿» expect' cither party to invest its* 
funds and expertise in the joint project, if there wsss 
a risk that the other would use those contributions 
cither independently or in modatioa with third 
parties «ho have not made the ume commitment 
In this contact the Commission considers the 
non<ompetitio^i obligation imposed by the joint 
venture agreement on the parties to be indispcn- 
sable. It should be noted that this restriction is 
limited to the life of the agreement end applies 
only to oncowsy wide-area paging services intercon­
nected to 8 fixed telecommunications - network, 
which means that the parties remain free also 
during the term of the agreement to engage in 
other type* of paging services, such as those 
referred to under recitals 4 end 5 above.

.Certain aspects of the notified agreements which 
were not indisjpensable for achieving.the benefits 
thereof were eliminated by the parties - at the 
Commission's request in. order to bring the arran­
gements in line with" the requirements of Anide 65 
&  'i ' •

*>
notably medical paging, and these services are thus 
unaffected by Eirpage. The same applies to purely 
local paging systems.

Secondly, nothing prevents licensed operators from 
competing directly with Eirpage in the provision of 
interconnected (nationwide) paging. In view of the 
undertaking which Telecom has given during the 
course of the notification procedure to make facili­
ties similar to those used by Eirpage available to 
other operators (see above under point 1 (a) of 
recital 7), competitors can either use that possibility 
or invest directly in the necessary facilities, which 
would in that case belong to them and not to 

.Telecom,.

In the light of the assurances given by the Depart­
ment fo r Communications, the licensing require­
ments involved in 'O ffering 'paging services which 
were examined during the course of notification 
procedure were found not to. form barriers to 
market entry. Although'the licensing procedures; 
are not within the power of the parties who have 
sought clearance or exemption from the Comniis- 
sion, the latter w ould  be obliged to consider with­
drawing the exemption granted under the present' 
Decision if in the future it'appears that those 
procedures act as a barrier to entry or deterrent to 

' Competition in the paging sector.

In the pint venture" agreement itself, thethree-year 
pest-KRi) ‘ non-competition obligation has been 
deleted, 'so that in case of dissolution of the joint 
venture, the two panics would, immediately be free 
to compete; ;with each other end with third parties 
o n th c m s r lc e t/-

The one-year duration of the Eirpage subscriber 
agreement allow s Customers, to switch upon a reaso­
nable p e rio d  of notice to *n Eirpage competitor, if 
th ey  so w ish ; ■' ,V  , '

A number‘‘Oi claujes in the original standard 
igçncy «gréement.likewise required amendment or 

' suppress!©^;', these changes tie  listed above under 
jpoint '4..ol>jccittl 7 .\

.¡i7îw^irai?|emeote.ï'*sth ^

■ /  i-~j jiisn^àt5ng«osnp^tio«» in respeçt oî
products .in,

, Isvthe- fin* pSss*.'-Eirpage.1 is subject to actual
■ ' competition frçtn èssïting paging seryie* plwidtri, ; 

*:• V.¡v̂ .HMiAv;’t c e B ^ ; l à r % -ipt the paging sectorend ;•. 
i içi^cpmpteaKnurf

;>ib th®t;e f- 'B ^^ rC ifta in  c«atc!flier8 wai pfefef to . 
opt lor D|«Rior<mt«(d papng seivices, such a»

■ ’ :• * 1 * .. ; •- V ;

Thirdly, the paging market is directly influenced by 
developments in the mobile telephone and hdio 
markets, as well as new technologies which are at 
present developing, such as Personal Communica­
tion Networks (PCN).'At present, paging represents • 
2J % of the mobile communications sectdr in 
general,':,:'] ■" ",vV^-!vv

* "* -J-Vm
Finally; Eirpage.cannot mereiy be .exjpected'.not tp 
eliminite ^cbmpctition i n t h ^

'; «hay 'in;:isct ■ stimulate devejbpment also forthe 
benefit of odier paging service provide«. This 
circumstance is due to the fact that EirpageV 
marketing ;«nd sdveniung effort* promote the 
Concept ¿f ” paging as, such, and not ’ mereiy ■ 
Eirpage's own service. V

Afso, although the Eirpage servicc doc* not tic in 
the sale of paging equipment, the increased use of, 
paging services which is expectedto develop, both, 
with regard to Eirpapc subscribers and those of
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other paging service providers, will stimulate 
competition in die paging receive equipment 

'.market. , . '

(21) One issue which requires individual attention is the 
position of paging service providers who at the 
same time *ct es Eirpage agents. Of the eight 
paging service providers established in Ireland 
before Eirpage came on the market, three took the 
opportunity offered of becoming Eirpage , agents, 
l lie  Services these companies offet can be distin­
guished ’ frota the Eiipage service in that they 
consist of opetstor-assssted as, opposed to intercon­
nected paging.One advsntageof operatcd-assisted 
paging is th a t calls are screened by an operator; 
direct contact between the caller and the person 
carrying the paging unit is thus excluded. Certain 
categoric* pi subscribe?* — such as doctors who do 
not want to be contacted directly by their patients
— prefer this scrvice above the direct communica­
tion made possible by Interconnection. Also, the 
services of these companies .are -geographically 
limited to Dublin alone or a small number of other 
urban areasj Given the feet that the services 
provided by these companies; fulfil different needs 
from those to which Eirpage esters, it can be 
expected tluit these three companies will continue !'• 
to sell their own services next to those of Eirpage, 
whereby their independence has been improved by 
the various 'amendments in the standard agency 

. «geu-cmcnt made' ai the Commission's request; 
Furthermore,' by'acting.as Eirpage .agents, these 
companies may be expected to acquire first-hand 
‘experience relating to interconnected paging .

. seivices, thereby enhancing their competitive posi­
tion if one day they decide to offer such services 

" ' themsetvcs'indircci competition.with Eirpage; in 
that1 case they could ,of course'- no longer a« as. ; 
Eirpage agents. Nevertheless, theCommission is :

■ aware the potential conflict which may exist ' 
.w ith respect tb agents which offer their own 

services n estto  those of Eirpage. and will review 
the situation of these'companies and any other 

 ̂ . paging  ̂ service' providers who become; Eirpage 
Agents within e short time-frame to assess whether: 
ibis arrangement continues to fulfil the conditions 

. jOi Arttde 85 (S).

C  Du nation of die exemption end obligations.

(U | Pursuant |o  Article 6 (!) of Regulation No I7.the 
Commission is required to specify the date from

which an exemption is granted. The arrangements 
as notified on 17 M*y 1988 presented several 
aspects which prevented the granting of an exemp­
tion in this case. Following discussions with the 
Commission, the notifying parties made several 
firm proposals to meet the Commission's objec­
tions These proposals concerned iii particular the 
necessary amendments to the joint venture agree­
ment itself, the operating agreement and the stand­
ard agency agreement. Furthermore, Telecom esta­
blished the undertaking referred to above under 
point (1) (a) of recital 7 with regard to making avai­
lable facilities similar to the Eirpage facilities, thus 
ensuring fair market eh try to third parties inter­
ested in interconnected paging. Accordingly, the 
date bn which the exemption takes effect will not 
be the date of notification, but 26 March 1990, th? 
date by which all the required amendments and' 
the undertaking by Telecom had been presented to 
the Commission.

(23) : . Article 8 (1) of Regulation No 17 provides that 
exemptions under Article 85 (3) may be granted 
only for a specific period and that conditions and 
obligations may be attached to them.

In view of the characteristics of the Irish market 
which , is characterized,, inter alia, by slow growth, 
the'novelty of the service being-established by the

- parties, and, the emergence of competing new 'tech­
nologies,, the'development of -the joint Venture can 
be expected to require a substantial period of time. 
Also, a joint venture -involving the provision of a 
service, as opposed to, for example, the production 
of-goods, requires a certain; continuity in'the rela-

■ - tionship between, the joint ̂ venture parents and 
, i* third patties.;';".--’'.. ■

7 The final .capitalinvestments involved m setting up 
the infrastructure of the nationwide paging network 
were made by July 1991, whereupon the 10-year 
formula according to which Telecom will be teim- 
bursed by Eirpage for its expenditures went into 
effect. • / ; ' , > ~ <

In view - of the foregoing considerations,' the 
-; «Commission has concluded that : a period of 

’ y. exemption ‘ending on 311 July- 2001 .is appropriate 
ari thiscesc. ;.. VV ; '' v'.'.W .

(24j In, order for the Commission to perform its super- 
s Visory functions pursuant to Article 8 (3) of Regula­

tion No 17, the parties'must ¿omply with the folio- 
-wing reporting requirements during the period of 

/ - e x e m p t i o n 1 ■
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1. Telecom must inform the Commission forth- 
y with end on a continuing basis of any requests 

for paging facilities made to it by third parties 
pursuant to, its undertaking referred to above 
under point 1 (a) of recital 7* and the outcome 
of suchrequests.

.2. Eirpage must submit' its annual financial îtate- 
ments to die Commission each year upon their 
issuance to allottr for verification regarding cross- 
evhdidizstion and preferential tariffs.

3. At die -same time as the submission of the 
annual financial statements, . Eirpage shall 
provide die Commission with an updated list of 
all agents selling the Eirpage service and indi-

• cate which agents are at the tame time paging 
service operators in their own righ t". 1

4. Jn January 1995. the parties shall make available 
to the Commission information enabling it to 
review: 0) the. development of the paging 
service market in Ireland ; and (ii) the develop­
ment of sales of Motorola paging receivc equip­
ment in  'Ireland compared to that of other 
brands. ' '

. 5. All three .parties are required to inform the 
. . Commission forthwith of any amendments or 

additions to the joint venture agreement itself, 
the operating agreement, the standard Eirpage 

1 • agency agreement, the . .standard Eirpage 
subscriber agreement, and likewise afty change 
in the scope, nature or extent of the cooperation 
between them, .

Has adopted  t h is d e c js io n  :

Artidi 1
Pursuant toArticle 85 (̂3) of the EEC Treaty, the.provi­
sions of Ankle SJ (1) are hereby declared intpplicsblc foV 
,ihe period 26 Msrchl990 to 31 July’ 2001 to thé joint 
venture agreement dated 23 February 1988 between Bord 
Telecom Eireann; (Telecom) end Motorola Ireland Ltd 
(Motorola) and. thé rélévsnt notified accompanying agree- 
menu ; the operatihg::*gteement: between Telecom and 

: die joirit veaihire ;oimpany, die ^andard Eirpage Vgencÿ

(a) Bord Telecom Eireann shall inform the Commission 
forthwith ànd on a. continuing' basis of any requests 
made under the undertaking it has given to make 
paging facilities available to third parties;

(b) Eirpage limited ahall submit its annual financial 
statements to the Commission each year upon their 
issuance; -

(c) Eirpage limited shall at the same time as the submis­
sion of its annual financial statements provide the 
Commission with a list of all Eirpage agents and ¡den-

’ tify which agents are at die same time paging service 
operators in their own right;

(d) in January 1995, the. parties shall submit a report to 
the Commission setting out (i) the development of the 
paging service market in Ireland, and (ii) the develop-

. ment of sales of Motorola paging receive equipment 
in Ireland compared to that of other brands ;

(e) kll three parties are required to inform the Commis­
sion forthwith of any amendments or additions to the

. ; '. agreements referred to In Article 1, and of any change 
in the scope, nature or extent Of the cooperation 
between them. — ,

Article 3

This Decision is addressed to the following undertakings:

1. Bord Telecom Eireann,
Merrion. House,
Merrion Road,
IRL-Dublin 4. > ' '

2. Motorola Ireland Limited, .
Unit 12C,
San try Industrial Estate,
IKL-Dublin

■ 3.' Eirpage Limited,
.. Anglesea House,
 ̂ Donnybrook, / /  ;

IRL-Dublin 2.

Done at Brussels, 18 October 1991.

dedÎim^'cfeainîï^irt'ccw.tained ̂ .Aitude; Ijthall
:bt nA jtct to tb t fd iM ig  obligations :

s(-v»sw :

For the jCotnmisiion ; 
Leon BRÎTTÀN 
. Vitt Prtsidtnt v,
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COMMISSION DECISION

, of 23 October 19?1
making an initial allocation to  the Netherlands of part of the resources to be 
charged to the 1992 budget year for the supply of food from intervention stocks 
to designated organizations for distribution to  die m ost deprived persons in 'the

Community

' (91/563/EEQ

THE COMMISSION OF THE EUROPEAN COMMUNITIES, .

Having regard to the Treaty establishing the European 
Economic Community,

tlaving regard to Council Regulation (EEQ. No 3730/87 
of 10 December I9j87 laying down the general rules for 
the supply of food from intervention stocks to the most 
deprived persons in the Community (*), ;

Having regard to Commission Regulation (EEQ No 
3744/87 of 14 December 1987 laying down the detailed 
niles for the supply of food from intervention stocks to 
the most deprived persons in the Community as last 
amended by Regulation (EEQ No 583/91 and in parti* 
cular Article 2 (3) thereof,

Having regard to Council Regulation (EEQ No 1676/85 
of II June 1985 on the value of the unit of account and 
the conversion rates to be applied for the purposes of the . 
common agricultural policy (^. as last amended by Regu­
lation (EEQ No 2205/90 (*). and in particular Article 2 (4) 
thereof.

Whereas on 3 October 1991, the Netherlands requested 
Commission' authorization to initiate already in' 1991 the 
action on hs territory to be financed by resources char- ' 
geable to the 1992 budget and indicated the quantities of 
produce that it'/wished to distribute; whereas it is desi- 
table to initiate the' scheme now in the Netherlands by 
making an allocation to that country; whereas this alloca­
tion shall not exceed 50 % of the resources allocated! by 
Commission decision to the Netherlands in respect of the - 
plan for 1991;

Wbckcas in Mder to facilitate the implementation of this 
scheme it is necessary to specify the rate of exchange to , 
be employed in ¡convening the ecu into the national

currency and to do so at a rate which reflects economic 
reality,

HAS ADOPTED THIS DECISION:

* Article 1
1. The allocation for the Netherlands of the appropria­
tions referred to in Article 2 (3) of Regulation (EEQ No 
3744/87 to be charged to the 1992 budget shall be ECU 
1 643 000.

This sum shall be tSonvelted into national currency at the 
rate applicable on 2 January 1991 and published in the C 
series of the Official Journal of the European Communi­
ties.
2. Subject to the limit set out in .paragraph 1, the folio- ■ 
wing quantities of produce may be withdrawn from inter­
vention for distribution in the Netherlands :
—  50 tonnes of butter, , '
— 200 tonnes of beef.

3;- The withdrawals referred to in paragraph 2 may be 
made from 1 November 1991.

Article 2 "
, I . ' • s ' 1

This .Decision is addressed to the Member States.

Done at Brussels, 23 October 1991.

Fçr the Commission 
Ray MAC SHARRY 

Member of the Commission
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COMMISSION DECISION 
of 23 December 19g2 

(dating to a proceeding pumuuu td Artide S5 of the EEC Treaty 

(IV/32.745 — Astra)

(Oaljr the EagEth aad French texts are «udjeatk)

- (93/50/EEC)

THE COMMISSION OF THE EUROPEAN 
COMMUNITIES.

Haring regard to the Treaty establishing the European 
Community,

Having regard to Council Regulation No 17 of
6 February 4962, First Regulation implementing Articles
15 and 86 of the Treaty (*), u  last amended by the Act 
of Accession' o f Spain and Portugal, and in particular . 
Arade 2 thereof, ‘ ;

Haring regard to the notification for exemption, 
submitted pursuant to Aitide 4 of Regulation No .17 on .
3 June 1988 by British Telecommunications pic (here* 
iaafier 'BT’), Soci£t£ t europtenne des .; satellites SA 
(hereinafter *SES*) and BT Asua SA, of a series of 
agreements and idated documents - regarding . the 
aarketing. and provision of television broadcuting 
services by satellite, which notification was Subsequently 
amended, by BT to indude also an application for 
negative clearance, ■

Having decided pn 3 ^pril 1990 to open proceedings in 
the case.

Having given the undertakings concerned the oppor­
tunity .to icpty to. the objections raised by the 
Commmion pursuant to Article 19 (I) of Regulation No 
17 aad Commission Regulation No 99/63/EEC of 25 
July 1963 oo the hearings provided fbr in Article 19 (1) . 
aad (2) of Council Regulation No 17 Q , . .

l:HKf&boiuiiiu4 Restrictive

- V '  ‘ ,;v : ’■■■
V b m at:

L FACTS

0 )  O o 3 W m i f BT.SES and BT Astra SA 
ootified to the Commission of the European 

. Communities for ateapdoa only i  aeries of 
agreonentt,and . (dated documents regarding the 
marketing and pftwioB of television broadcasting

O  OJ No 13, 21.1 .1962, p. 204/92.
O  01 No 127, » . S, 19», p. 2261/63.

services by satellite; subsequently, in its reply to 
the Commission’s statement of objections, BT 
argued that Article 85 (lj, did not apply to the 
arrangements and by letter of. 5 December 1990 
formally requested the notification to be 
considered as amended in that respect.

. A. The parities 
»

(2) SES is. a 'Luxembourg corporation established in 
1985 for t̂he purpose of operating satellites. Its 
first sateUite, 'Astra I A ,, launched in December
1988, was the' first medium-powered satellite not 
owned by telecommunications organizations 
CTOs’) offering international television services in 
Europe.'At the time of notification, SES did not 
yet have a turnover. Capital to cover the costs of 

. purchasing the satellite, haying-it launched and 
other expenses such as marketing and insurance, 
were covered by the input of approximately 
twenty shareholders from various. Member States 
and óihert, and State-guaranteed bank loans.

‘ In ; 1991, . SES's turnover > rosé - to Lfrs 
. 3 471 954 747. A second medium-powered SES 
sateUite, Astra IB , was launched in February of

- ■ 1991; ' ; ■

()) BT has a number o f subsidiaries, none of which is 
involv^in the satellite sisctor. Bt7s total turnover 
for the year ended March 1992 Was 
± £ 1 ?  337 000 000.

■ o- - . i  :;r;:

.//■'■'ET is *  licensed operator, en titled»  cany out 
" ••. Âè f United:
. Kingdom, / which includes uplinking signals to

r/.Vr-i ••• .*v - '̂ J ■
Accordmg to Condition M  o f BTs licence 
granted- under Section 7 of the Télécommuni­
cations Act 1984, the TJntversal provision of tele­
communications services* ù  imposed on BT 
vù-d-vù èvciy person 'who Requests such services; 

, Condition 5 further require? B T to take all steps 
; to provide international connection services to its 
customers to  the extent necessary to meet all 

. reasonable demands for such services. Condition 
53-5-fe provides for exceptions and limitations to
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these obligations in certain cases, Le. if the 
demand for such services in a given area is, or 
teems likely to be, insufficient to cover thé costs of 
setting up that service there.

As to geographical coverage, or the satellite 
‘footprint’, low- and medium-powered satellites 
can cover, all of Europe, whereas high-powered 
satellites are generally limited to reception in 
individual countries.

, Television distribution by satellite

■ (4) TV channels are transmitted by various means, 
such as terrestrial, broadcasting, cable and satellite. 
A combination is also possible, for example via a 
satellite to a cable operator who transmits it to the 
end-viewers. Transmission by satellite involves the 
following steps: ; * / .

(5) Until the launch of Astra IA  all satellites in 
Europe 'were operated by TQs, individually or 

' collectively. The various steps in the transmission 
of TV channels are covered by exclusive rights' 
bestowed on TOs by international treaties and 
domestic law$: ;

1. The uplink

1. television ¡channels are prepared by a 
‘programme provider*; ^

2. the signals are transmitted from the television 
studio to an earth nation from where the. 
'uplink* to the satellite takes place; programme 
provide» oust contract for such uplink services 
with a licensed operator, which in most EC 
countries is exclusively the TO;

3. On the satellite,- the signals are received an d . 
am pUM by a 'transponder*, and then beamed 
te d i ò» earth. Satellites are covered, by several 
sitdi tran^nden ,: .16 in the. case of die Astra
lA.witcllhj:;.-' ' '

4. when t^e^gnak are ‘downlinked’ to thè earth, 
they are càught by a satellite receive dish; the 
¡receiver can be: :

(a).a cable operator who then transmits tta

(b) SMATV (satellite master antenna TV) 
¿synaaiV whidi distribute jo  residents of a

k-

roccsw theitàab/'direçïfy • 
WpSifeing MKeliitc dishes ca  taw . rooftop;1 

- ilU.faiacrl» referred to -as direct-îo-feo«c*

■
f ; ’’ / '' ’ '' 

Thx ûîé 'cî the ' 'reeewe dish depends oa the, 
©f ' &e , ' saîellke ’.: being." used.

. sateSkes w pM t very. large 
j :-dts&es, cKjre' :tfean-''!^''Bsetre* in 

the '’signals from medium- and 
l%h^}09eitd satdlhes caa be caught by much .

According to the Radio Regulations of the 
International Telecommunications Union and 
domestic telecommunication laws in the 
Member States, only 'licensed operators' are 
allowed to uplink signals to satellites. In most 
countries lit EuVope, at the time of the notifi­
cation there was only one licensed operator: 
the TO. In the UK, the duopoly created by the 
1984 Telecommunications Act resulted in two 
licensed uplink providers, BT and Mercury 
Communications Ltd; seven other licences to 

, provide uplink services were granted in 1988 to 
1989 and a class licence^was introduced 
subrequently. At the time the joint venture 
agreement was concluded, however, BT was 

. the only licensed operator in the UK actually 
providing uplink services for international tele­
vision diitribution. SES is likewise a licensed 
uplink provider in; Luxembourg.

2. The space segment (satellites)

The geostationary satellites in orbit for tele- . 
communication purposes are for the most part 
owned and operated by international organiz­
ations, such as Intelsat (International Telecom- 
municatioh* Satellite Organisation), Eutelsat 
(European Tcleconjipumcauons Satellite 

¿Oigani^tijm),*:Inmarsat (ImernationalMarine \ 
’ 'Satellite Organization) ©r by domestic TO* \  1 (

•, ; Tls$ .imejsat and. Eutelsat treaties, which '. have ■ ; 
been signed by inter alia all Member States, 
restrict other persons from operating satellites 
alongside Intelsat and Eutebat satellites without 
having gone through an approval or ‘coorili-

- ' '  cation’ procedure. Ih the notification and 
subsequent proceedings, the parties referred 
primarily to the Eutelsat procedure.

Eutelsat was established in 1982 by an intergov­
ernmental Convention, at present signed by.32 . 
European Governments (tailed the 'parties’).

■ $
Î5

v ;

4  0
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Next to the convention there is an ’Operating 
Agreement* signed by the TOs (called die 
‘signatories*) from the Sûtes who ate parties to 
ithe convection. Each member country 
designates one 'signatory’; in the UK, BT is the 
Eutdsaisignatoÿ..

TO  signatories finance the Eutelsat satellites in 
proportion ,to their utilisation thereof, in other 
words. the more a TO uses transponder 
capacity on a Eutelsat satellite, the more its 
contribution will be; signatory TOs also share 
in the revenue in the same proportion. At the 
time the joint venture was established, BT had 
the largest investment share:

The. SAO

Following scrutiny of BT*s role as Eutelsat 
signatory, the Office of Telecommunications, 
Oftel, announced in November of 1989 that a 
Signatory Affairs Office (SAO) would carry 
out BPs functions as signatory independently’ 
from ST’S commercial arm; this means that UK 
licensed operators now have access to Eutelsat 
(and Intelsat) space segment capacity on the 
same footing as BT.

3. T he downlink

At the ouuet Eutelsat operated four 
low-powered telecommunications satellites. The 
first of the Eutelsat II series of. medium- 
powered satellites of the same kind as Astra 
(Le. enabling reception by a 60 to 90 cm dish) 
was launched in August 1990.

Pursuant to the Eutelsat Convention, when a 
Party or TO becomes aware that an entity 
wishes to operate satellites and/or satellite 
uplinking and downlinking equipment indepen* 
dernly from Eutelsat within the Party’s juris­
diction, that Party or TO is obliged to furnish 
all relevant information to Eutelsat." The 
Euidsat authorities must then determine 
whether the operation of that non-Eutelsat 
satellite:.

— wiU be technically compatible with -the 
Euidsat satellites,

— wiH toot -cause the Eutelsat system 
.,■■■ significant econoraicharm (•).

Vóli m pect.tothc Astra cateOitei the Eutéliat
■ ' v Assembly teaduded thaic®  '''%sificun; bans'1 

'P* ' Entrisai ï'-tptum '

■ Astra woUd be ustd lbt oa^vav  t tb m c o
‘ I only, y,,.’-.

The laws of most Community countries require 
a satellite operator to obtain the consent of the 
local TO for the reception in that TO’s 

, territory of- downlink signals from satellites. 
Furthermore, in the case of Astra, Eutelsat 
required coordination not only m respect of the 
uplink to and operation of die satellite, but also 
with regard to the downlink into any countries 
party to Eutelsat.

The joint venture

(6) SES’s Astra IA  satellite has a total number of 16 
transponders for which customers had to be.

- found: As the satellite television market was 
characterized by a ; predominance of English- 
language channels, SES concluded that a majority 
of the channel providers (potentially) interested in 
broadcasting via Astra would be: located in the 
UK. Consequently. Jjefore thesatellite was 
launched, the decision was taken to allocate a 
minimum of nine and a maximum of H of die 16 
transponders to a joint-venturc. established by BT 
and SES, whosettctedaim would be to:

yi ■ V / T V . ' .  
programmes a packaged scrvice conjliting of *

; BT uplink in the UK and transponder space on
■ ..iSES*isatellite»;v ^ ;y ^ ':':

’ ’flKMt>dia9 lour' Eutcbat channel* 
twitched from Eiite3sat*s satellites to Astra.

/—.stimulate 'thè 
ymàrket'by:'' ■

development of the satellite

. O  Artide XVI (a)of the Ewdssi Cemmim..
la i f f ì ,  EMebst’s AssemWy «¿Parties adopted a RcsdtKtoa 

' . scmdiaf to winch edy those eea-EmeSm c&eËss m u ei 
Mwìdiag Vesavedscmccs*wffl be subject ta é e  foH Anide

• XVI (afrwiisBlattea 'procedure.

(a) encouraging manufacturers of 
dishes suitable for so-called 
to-home' (DTH) reception to

;' ’v production; V •'•./•’•‘•'.-I'' *•

satellite
‘direct-

increase

(b) encouraging retailers to promote and sell 
dûs equipment; lin'd
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(c) encouraging home-viewers to buy Such 
' dishes to that they can; receive Astra's 

signals directly on their roof-tops.

(7) The following agreements and other documents 
were examined during the notification procedure:

the main or joint-vennires agreement of 17 
December 1987 between SES and BT, in which 
they agreed to set up the 50/50 joint-venture 
company BT As^ra SA, and whereby SES 
undertook to lease transponders to the joint 
venture company for further-disposal via a UK 
licensed operator (thus not necessarily BT) to 
find customers as a* packaged contract 
deluding the uplink,

jfouf Sidc4caere dated 17 December 1987 
' ie!&tin$ to : . /

Ac- allocation of options to BT of trans- 
ponddronthe Astra satellite,

SES*s undertaking in relation to Gause 6
(4) of>ihe. agreement concerning its obli- 
{¿ion not to divert satellite business from

-dw .uk. ''

■ the '’ formation of a joint; imrketing 
company (Satellite Promqtions SA),

■ SES*! franchise from this Luxembourg 
'Government ■ to the ' 'usé of the Astra

' satellite,

' — t&e ' .BT/SES. '' joint-venture . marketing i plan, 
which dmtled the marketing activities to be' 

;«eadàrutkeaJ : by , the parties: BT, would
i t: finding1'

' ~'ttssfaes ëqpâpmzm tadustiy sod end-users, -

• the . raaia\rj!senrkes . „ and separate . .terricci. 
sereccacaîsT' likewise relating to them&rketinx ■

'— 'the,- e lem e n ts  'between BT‘ and television 
. ' jsn ig n u i^ fp m ^ e rf .' These agreements are

• ;edttiaifomL: Most are foe a period of 10 yean, 
' with a ihuî > eons h e ^ t  piaid in advance .fey the 
0 amoaM^ for the fall period cowering both

uplink and transponder lease; the price paid 
decreases in proportion to the number of 
transponders leased. One agreement is for

- three years, with the possibility of extending to 
10 years; in the first three year periodi the. 
customer is charged monthly, thereafter a lump 
sum is paid. Only in one agreement is a 
distinction made in the amounts being paid for 
thè uplink and the transponder lease.

The joint venture arrangements were to continue 
for as long as the Astra satellite would remain 
technically ‘alive', i.e. normally 10 years.

(8) Individual provisions which were of relevance in 
, the Commission’s examination were:

Clause .3. The transponders covered by the 
joint-venturfi agreement between SES and BT 
were leased to BT Astra SA, which in turn 
would lease them to a ‘licensed UK operator’. 
Pursuant to a side-letter of 17 December 1987 
between the parties, SES agreed that the Joint 
Venture would grant BT options over 9 trans­
ponders, to be disposed of within a stated 
period; BT in its turn would offer a single 
contract to programme providers comprising 
both, the uplink by BT and a space on the 
Astra satellite. ~

2. Clause 5 covered BPs rights and obligations 
‘where it is the licensed UK operator*. Sub (1) 
provided that although BT had the right to 
determine the component for the uplink 
service to be included in the total price to the 
customer, it would consult with SES in setting 

. this price. :1 V'!;' • ' •

3. Qause % covered SES’* rights and pbligations. 
Clause 6 (1) provided that although SES had 
the right to- determine thi price which was 
charged to UK customers for the use of trans- 
ponder space on the Astra satellite. it would 
consult with BT in .setting that 'price even

- where BT was not the 'licensed operator*.

4. Clause 5 (2), obliged BT to make the Astra 
; satellite the Satellite of first choice in 

marketing TV services, and not to discourage 
ute of Astra in hs pricing and marketing, for
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example by charging customers using the new 
medium-powered Eutelsat II series of satellites 
(at the time of the joint venture not yet 
launched) tower margins or uplink fees than 
«hose usiagARn.'.

5. Similarly, Clause 6 (5) obliged SES to use its 
best efforts to ensure the use of S t's  uplink 
services to the transponders, which was 
consistent with the 17 ¡December 1987 side* 
letter whereby SES granted options with 
respect to bine transponders to BT.

6. Clause 6 (4) obliged SES not to seek to divert 
UK-originated programmes. Le.1 programmes 
physically prepared primarily in a UK studio, 
to uplink outside the UK. According to the 
«de-letter of 17 December 1987 with regard 
to Clause 6 (4), SES also had to. refrain from. 
encouraging programme providers to prepare 

' their English-language programmes.in studios 
outside the UK. Specifically,. SES was obliged 
not . to indued-programme providers to use 
studios in and uplink from Luxembourg by 

( providing commercially, preferential / terms 
'either for the satellite capacity of for the 
uplink services* (SES being licensed to provide 
uplink services in Luxembourg).

7. Clauses .5 (3), 6 (2) and 7 contained provisions
> ' aimed at facilitating transfer to the Astra 

satdfite of customers, hhheho using satellite 
eemoes on odser satetlkes. la this ccatm , BT 
COuld provide its existing ct^tomers (trans- 

■.»itàcjj via t&s întciiat ï û ï ;t e ! t » t  1 ’ 
/ j atejStc») «he.faciliy:<^ *dotibte-Éuiakarioo*,' / 

' ■ ■ î lA-K'«wàjilta!»ow to’ bcàh ■.
; ~8atelÈtes. -Aji .'customers we-i!dW :li£s$&nt' to. - 

; ^kwMe-iHùmtnate* t? that ¿aeant payiajg for.
-.-  ̂ two fcü kasezi <hes£- amcgeœeats provided 
. - , fe r BT isiaJ SES to bear past 'ef t&e eam.

■ .iFurfjeitBiwc,. ■.BT wndeîtook ''ts.TÎ«r . certain 
eoadhîoiis to iidlstate- 'caiijr "teffltioatkm by . 

'c e n tra i

1. Although SES vas.-.contfMtuafly îree to 
maxket: das transponders m  earned by the

• jouit venture arrangements as h  saw' fît, its

freedom was limited by Clause 6 (4) which 
provided that all UK originated programmes 

l  (Le. prepared in studios in the UK) uplinked 
to the Astra satellite had to be marketed 

. through the joint-venture and by Clause 6 (5) 
which determined that where a customer 
planned to uplink from the UK, the terms 
offered to that third party could not be more 
favourable than those offered to the JV. 
Furthermore, SES would endeavour to ensure 
that the service offered by BT Astra in the UK 
was not ‘mutually inconsistent' with the 
service offered by SES in other countries.

9. Clause j& (6) provided that unless otherwise 
agreed between BT and SES, SES would not 
utilize transponders' on satellites other than 
Astra IA  fos programmes prepared in or 
uplinked-from the UK while any of the trans- 
ponders covered by this Agreement remained 
available for use. ' .. X .

10. Pursuant to Clause 9 of the joint-venture 
agreement and the terms of the customer 
contracts, the channel provider paid BT a 
lump sum covering the uplink service and the' 
yansporider lease. The latter amount was 
passed on in its entirety by |$T to BT Astra 
SA, which in the turn passed on 90 Vo to SES;

; 10 % went back to BT as the ‘BT Service 
Charge*. In other words, for its involvement in 
the joint venture BT received;

—- the 10 % BT service charge, opthe trans -
.. ponder ¡ease..

Clause 9 also referred to a 'Eutelsat payment* 
to be made per transponder by SES to 
Eutelsat; in reply to a request for Information 
from the Cdmmission, the Director-General
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of Euteliat stated that 'there are fio payments 
to Eutebat whatsoever, nor indeed- any other 
arrangement of. payment in kind, rather than 
cash, nor any exchange or transaction of, any 
kind possessing any value, as between Eutelsat 
and SES or ,any other party which could be 
deemed «13 related to utilization of the GDL 
(Astra) satellite. V7i have not seen and are not 
aware of the- contents of the joint-vemure 
agreement of 17 December 1987 referred to in 
your letterV

arrangements, subject to the same conditions as 
Contained in. the proposal referred to , above in 
recital 9.

II. LEGAL ASSESSMENT

A. Article 85 (1)

As the joint-venture agreement did not bestow 
any absolute exclusivity on BT, in theory any 
Other licensed UK operator* could have 
leased the transponder capacity from BT Astra 
and.. conclude the customer contracts 
comprising uplink and transponder space with , 
the programme; providers. However, in that 
evént . the 10 Va ‘BT,service charge' would 
continúe to be paid by BT Astra to BT; the 
'licensed operator* in fact carrying out the 
coordinating function .would only receive, the 
fees for its uplinking activities, while ST 
would Kill receive 10 % for an operation in 
wfekJj k played no.apparent w k, except ¡that 
<sf befog pan owner of the joint-venture 
company. '/

Termif^ctâ'tftfjejGiçt-vhstKre

(?) ■■;.Qn';/3-,Apta .'1990« the 'Commission initiated 
pfoocew ^.';iis^V .R e^iaiion -No. 1 7 , having:/ 
come so the preliminary . cbmdusion,■ th a t' the - 
muik&&tnngeeReau fell under Article £5 (1) of 
the EEC Treaty and could not benefit from an 
exemption under Artide 85 (3). Subsequently,'the 

' parties presented a  proposal whereby the joint* 
vajwife/:agreem'ent) and related side (m en and

■ scjvice'; Agreements would be tenjMisated. but the 
am^nte? agtwiScms'fcoadudied/ under,' the/j$nt* ,

'<Bmin/':jiQ.ifSac6
; ,: _ piirsuam!jo ;a ;¡¿¡¡vatfati'.rcfyltii^vca^djrec:.;tm»s- ■.

■ --■ A « ? - t h e , ’
of iraas*- 1

. • - ■ ' poffl̂ er-: '|m cs /lrekn' SES / t o uhtmatdy, the

e ^  a totei^iHs''ci c&ieai!>i»!,to t3jc''piitks,’wHo 
preseGtsd. t&fir views in miungep.d oraiSy it s 

/.. bean^K'':'kd«3. for that jwrpose on ;13 /aid K '

;0]D|'/ 'Cfjii\ t à f;jfâuàïjr'-t y Ç .  ifce" parties/signed" an 
^  agreement terminating their Joint-venture

(11) .  The arrangements between the parties restricted 
competition in the markets both for the provision 
of Satellite transponder capacity for the distri­
bution of television channels and for uplink 
services. The effects, of the cooperation, between 
the parties were felt both in the United Kingdom 

' and elsewhere in the Community.

I. Rettriction in the market for space segment 
', capacity

(12) SES and BET áre direct competitors in the 
European market/ for thé provision óf space 
segment capacity for the transmission of television

■ channels. /• /■ '. ' ;' /  ’

( l î )

04).

/ t í

As the owner of the Astra IA  satellite, SES could 
offer 16 transponders lb. programme providers 
seeking satellite transmission.

BT has ,since 198  ̂ been offering space segment 
capacity on Eutelsat (and InteUat) satellites to 
programme providers. Pursuant to Anide 16 of 

 ̂ the Etitélsat operating agreement^ all applications 
for the allotment of Eutelut space segment

- capacity toprogrammc providers piue* through 
tfc  sigtuuor^, for
the V w t^ ^ v id ttp o i^

/dié;4¿ustoi^éj^)mhtñL<» «lurect/'íponiaets
■ bewoen thc btter and E u t ^ t  bemg extíuded by. 
/-the', tensis! ciC - tlié' c^nse^cnu "'Although.

tbs Enal allotment of space jegmenicapadty is 
dctennined notby the indhridual .tignatory but by, 
the B o ^  of sign^tóries. BT w u  a tthe  time, the. 
joint-venture Wasconduded die signatory with the 
largest investment share. Atcording to die nfltifi- 
cation,; BT was providing more TV distribution 
servicia by satellite than any other European tele­
communications organization; the f in  that BT did 
net actually own the spa¿ iegment capacity 
offered to cuíteme« does no tm ean ,as it has 

. argufcd, tfyat it was not in competitionwith SES, 
givehths context oftheEuteltat arrangements.
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It is illustrative to note that the Euteisat Assembly 
stated as a condition for Astra's coordination that 
there & an increased joiht effort and aggress- 

V  iveness by donatories . . .  in a drive to find new 
business . . .  in order particularly to make up for 
the loss of revenues originating from the 

’ implementation of the GDL (Astra) satellite. BT, 
as the UK signatory, had to . reconcile this 
commitment with its obligation under the 
agreement with SES to make Astra the satellite of 
first choice.

(IS) BT has furthermore stated that BT and SES could 
not be regarded as competitors because BT could 
not, in 1986 to 1987, offer customers medium- 
powered capacity, but only low-powered Intelsat 
and Euteisat capacity; it was not until the middle 
o f 1990 that the first medium-powered Eutdsat II 
series satellite Was launched. This argument must 
be rejected in that it presupposes tint there are 
distinct separate markets for low-powered and 
medium-powered capacity. In fact, low-powered 
and medium-powered satellites offer customers the 
same possibilities as far «  geographic coverage is 
concerned and as regards transmission to cable 
head-ends; fsedhtm-powered satellites simply offer 
the added feature of enabling DTH .reception by 
relatively imsll. receive dishes. DTH transmission 
and transmission by cable can however take place 
simultaneously. In countries with well-developed 
cable system where there is thus less need for 
individual reception, cable subscribers will not 
know whether the programmes they receive are 
b$tng tnwstsiusd via low- cr taedium-powered 
«atelljttS t  or in fact by other m e a n s :.

v-Recem «amsics (') indicate th a t. 73 % of all 
Etuoj^aa feomes receiving Atea channeb do so 

«via cable (aad fmatv), die percentage in highly- 
cabl&oiytes&Btms swcb 'ffis Eclgjum . ajnd the

■ Neth«fia£sds.gswguptOBeariyiIC0%. '

ia 'tts rejily.to'As mtcffient of 
‘ • ib»ec6oMs'‘<it/-Sv;clew'..-ui*i•••• mednim-jpowcfcd'

" m e f l k e * ' w h l s  bw-powered 
capacity, referring isi that eea tm  to th: Etstelsat 

. eoertiaaSsa’pr&oaiSurc abisd sf.ifetennmjng the 
>• > ■ easspsmks - mpzsx. e f cicdiuia-pswefed - capacity 

'■■pa Iw y w w d capacity; , r' : V'

"(14) .Puraiafii'¿s'dsc jaioi vm are agreement and in' 
-pontcislar'ChttK 6 (4) which pasviisd that all UK

O  Cable & SztsEks Esprtsi, SO. 7. ¿992. ' ,

originated programme channels uplinked to the 
Astra satellite would be marketed through the 

¿joint venture, SES agreed not to enter the market 
in question independently but in cooperation with 
a direct competitor, BT. The restriction of compe­
tition flowing from Clause 6 (4) was reinforced by 
specific clauses in the main agreement between the 
parties, which also constituted restrictions of 
competition in the sense of Article 85 (1), viz:

— Clause 6 (1), which obliged SES to consult 
with BT in setting the price charged to UK 
customers for the use of transponder space on 
the Astra satellite,

— Clause 5 (2) which obliged BT not to offer 
more favourable terms with respect to the use 
of other satellites for TV services thsui Astra.

Through these two provisions, the conditions for 
the-use of transponder capacity .on Astra and all 
satellites on which BT leased capacity could be 

\ aligned: Clause 6 (1) achieved such alignment with 
respect to other existing satellite capacity and 
Cl a use 5 (2) for future satellite capacity. .Although 
Clause 5 (2) referred to the Euteisat II satellites, 
this was by way of example only, and JTTs obli­
gation not to discriminate 'against the Astra 
satellite by its pricing policy orotherpolicies 
extended to all other satellites for TV services; 
These -arrangements -.involved an all-ovW and 
far-reaching price coordination between the two 
parties and deprived customers of a new, -alter­
native .¿curce of supply for transponder capacity in
- t h e u k . .

The gravity of this alignment was reinforced by 
die consideration that aside from . its role in

■ Eutelsat, BT was also in its own right a direct 
potential competitor of SES: given BTs financial 
position as well as its technical and commercial 
know-how in the satellite sector, BT would not 
experience any barriers to entering the market for 
the operation of satellites independently; iu 
unwillingness until now to do so, which BT 
argued indicated it was not a potential market
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Furthermore, die restrictions regarding the supply 
of transponder capacity extended beyond: ,

1. the transponders covered by the agreement 
between BT and SES,.

2. the UK and

3 . th e .A stra  satellite  itself:

n  1. m i  2.: Clause 6 (4) - provided that all 
UK-originated programmes must be' marketed 
through the joint vensure with BT and that SES 
would.. not seek to divert UK-originated 
programmes to uplink outside the UK.

As clarified bygone of the side letters, SES had 
also to refrain from encouraging programme 
providers to prepare their English language 
programmes, in studios outside the UK. . Even if 
customers y/ereto do so, Clause 6 (3), which 
dctennincd dm. customers uplinking from the UK 
outside the joint venture could not enjoy more 
favourable . ternis than joinMfenture customers, 
ensured that there would be no'benefit in drcum- 

: venting die joint venture. •

f t  Jl.'Clause 6(6) obliged SES opt fiO utilise, trans*
Afffi • ÏA

v. ^'y sa te llite  ' f o r  f t p m n n e s : p rep ared : in  l o t Îu p îiaked"-s 
; ;ftom ’ Uâbé' ' «ay .îPÎ .
-.cowed t y  the joint venture ^agreement rem iœ d H'
etmiMe./'1. v ' : , f T / . :

2. Restriction t a  t i c  u p t m k  mttktt

. (171 UK programmé providers w te wished to lease 
' transponder capadty on the A n n  satellite wère , 
v obügwf do so Via the joint venture.1 Although

? «heoreticaliy a (¡censed operator other than OT

î / 1 1 6

could have been used, SES’s obligation to ensure
the use of ST’S uplink to the transponders (Clause
6 (5)), and the fact that the 10% BT service
charge would go to BT regardless of the licensed
operator to whom BT A ttn  SA ultimately leased
the transponder for further disposal to customers, ‘
meant that in reality the contract partner with
whom programme providers were faced for
to Astra was BT. Pursuant to Clause 3 (I), t)»e
service offered to customers by the licensed -
operator comprised the transponder (s) and the
uplink. Induced by more favourable conditions in
the event they opted for long term leases, mon
customers (i.e. representing eight out of nine
transponders leased at 1 December 1989)
concluded 10 year customer contracts with BT.
The arrangements ; involved the following - 
restrictions:

R estrictions betw een the parties

— competition for uplink services between die 
parties: BT and SES are direct, competitors in 
the uplink market, as, both are. licensed to 
provide uplinking services. Although the 
licences of BT and SES related only to their 
respective . national territories, programme 
providers sire not bound . t>y national 
boundaries and > could either transmit their 
programmes by conventional or other means to 
another territory for Uplinking or establish 
studios in the locality where the conditions are 
the most favourable. At the oral hearing, SES 
has .confirmed' that four German television 
programmes were j uplinked to satellites other 

; than Astra in Germany, downlinked in 
Luxembourg and then uplinked, again to the 
Astra IA satellite by SES. HTL-4, previously 
RTL*Y£roniguel a channel aimed primarily at . 
Dutch*speaking audiences, set up a studio in 
Luxembourg; t6 allow directuplinking by SES 
to Astra IAi ’ >

However, various dauses. in the main 
...•;.V-,:; :̂;ag^ment..between BT,"and SES,eliminated ' 1 

asyrealconipciiuonbcnveentheaiisjfaras 
the Uplink service was concerned: Clause 5 (1) 
obliged BT to consult with SES in setting the , 
price for the uplink component, Clause 5 (2) 
obliged BTukk to charge lower uplink fees in 
the'event o r  uplink services'td other satellites,
e.g.'Eutels&t J3 satellites, and Clause 6 (4) and
6 (5) sought tO( restrain SES from inducing 

’ programme providers to use its uplink facilities

. ' ’ . ' • •
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entrant, is a purely subjective consideration and 
cannot be retied upon in determining potential



21. C93 Official Journal of the European Compilâmes No L 20/31

in Luxembourg by providing commercially 
preferential terms either for the satellite 
capacity dr for the uplink services.

Both parties have argued that these provisions 
did not have any practical consequences, as 
UK programme providers would not have been 
interested in an uplink by SES in Luxembourg 
anyway, other following transmission from the 
UK or directly in the case of relocation of TV 
studios. Transfrontier movement in the uplink 
market is, however, possible, as illustrated,by 
the case of the German and Dutch television 
channels referred to above. The provisions of 
the joint venture and notably the side-Ietter to 
Clause 6 (4) were indeed precisely aimed at 
preventing this type of movement and cannot, 
as tlie parties suggest, havt been without any 
practical significance. In fact, BT subsequently 
confirmed that the restrictions on SES as 
regards its uplinking activities in Luxembourg 
wert inserted becauséfchere was a cortcem that 
there could be dumping of uplink prices which 
would thés distort what would be the decision 
of an economically Rational TV company. . .  It 
night have been in Luxembourg's interest 
given that 'nost of the customers were distant 
to have priced that (uplink) capacity at an 
unrealistically low rate,"-

R estrictions vis-à-vis third parties

foreclosure of ocher (potential) uplink 
providers: the facxthat under the joint venture,

, . most programme providers who signed, die BT 
j^ ^ M n ii^ .jH p tn c t t  are bound to BT for the " 

&um( *  period of 10 yean 
represent* an- absolute lO^rm foreclosure for 
other licensed UK operators from providing

- this service as regards theAstrasatellitr, which 
«m3 tfuec years after the arrangements were 

v concluded was the only medium-powered 
'  . European .satellite.' Furthermore, pursuant-io 

' Clause 6 (6), SES could not use transponders 
oa other tttellhes (e.g. . Astra IB) for 

; . programmes originated or uplinked in the UK 
. aslOng as any ofthe transponders covered by 

the joist venture agreement remained available.
'. Abo, unt3 die SAO arrangements referred to 

7'■'■ibem under redtal S (2) were introduced,
' rOtheruplink -providers did not have access to 
1' Eutrfsat or Intelsat space segment capacity,

— limitation of customer choice: UK customers 
interested in broadcasting via Astra were 

1 obliged to accept the uplink service provided 
by BT, whereas they may have found or may 
find more favourable terms elsewhere. Hie 
tying of BT*s uplink service to the satellite 
capacity on Astra was aggravated by the fact 
that under the customer contracts, most

■ customers were obliged to pay one tump sum 
covering both elements of the contract; 
unaware of the price being charged for the 
uplink, respectively transponder capacity, 
customers were thus not in a position to 
negotiate thè conditions imposed on them.

3. Appreciobility and effect on trade between 
Member States

(IB) For the above reasons, the agreements resulted in 
serious restrictions of competition, which given the 
size of all parties concerned, including the 
customers involved, were appreciable. By the veiy 
nature of the service in question and also in view 
of the individual clauses aimed at discouraging or 
preventingcross-border activities in both the 
transponder and uplink markets, trade between 
Member States was affected and Article 85 (!) of 
the EEC Treaty was therefore applicable.

B. Airide 85 ())

(19) In order for ' the- Commission ,to declare the 
prohibition of Anide 85 (l) inapplicable pursuant 

. to Article 85 (3), the requirements provided for in * 
Article 85 (3) must all be met. In the first place, 
the restrictive agreement must result in certain ' 
benefits in terms of improving production or ; 
distribution, o r promoting teduiical or economic 

. progress, which oumreigh the disadvantages for 
competition. . \ ' ;

As a general argument, thé parties have su  ted that 
any restrictions of competition resulting from-their 
cooperation were outweighed by the benefits 
which ensued in terms of economic progress in the 
provision of satellite television services and
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unproved distribution thereof. Admittedly, Astra, 
as the first privately-owned satellite for interac­
tional television services to compete with the 
Intelsat and Eutelsat satellite?, and furthermore 
the fim  medium-powered satellite, contributed to 
increasing competition on the market for television 
transmission , by satellite. However, in the 
Commission’s' View these benefits were a result of 
the existence of the Astra satellite as such and not 
of the arrangements concluded between BT and 
SES for the purpose of marketing and operating . 
die satellite. The .question is thus whether SES 
could have entered the market with the Astra 1A 
satellite independently of the arrangements with /
BT or, rather, as the panics have argued, that .__
those arrangements were indispensable to enable a 
new competitor to the existing Euulsat and 
Intelsat system* to emerge successfully.

(20) The parties did not argue that SES needed to 
cooperate with BT in order to overcome the first 

/hurdles feeing new market entrants in this sector, 
namely die heavy costs involved in acquiring the 
satellite itself tnd the costs of launching it. These 

:■ costs.SES was able to bear by ^tself and it has 
indeed stated that it had no wish to enter the 
m ritet for; tlfe provision of satellite capacity for 
the transmission of television channels with any 

: partner. However, the particular features of this 
market represented obstacles to market entry 
which SES concluded could only be overcome 
through the arrangements with BT.

(21) Specifically, the parties have argued that in order
• for SES .to exploit UK ¿emano, it had co aher- 

nattve bm to conclude a joint venture :with BT,
' . fcecau«: . ■. /  ’ ■■i :-

' - - . E r s .  poKtioa 'es tfcs .U K ’Emebat pgnatory 
' . enabled ’SES ultimately so Eutelsat

* ; a p p « ^  for the .y w t io p  ■«!. the ■ satellite; ■ 
Evtdm requires twei signatories, to  ess&atft on 
die coordination procedure, so that SES 
needed another, rigaatoay aside frs«  the 
. Lu*€ro&0iiig FIT, which nsppwted the 
loxeinboutg-baKd coap iey . Ia view of the 

' ' considerations regarding F-wgKA language 
',./ programmes" (see recfeaJi 6 «few*) and BT*

. appaicMlntieMst b 'p n m d in ^  upbnk semccs* 
O T v u d w t a ,

•
— BTs position at the time the arrangements 

werde made as the sole effective uplink 
A provider in the UK ensured potential 

customers that there would be no problem in 
obtaining the necessary uplink to the Astra 
satellite.
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Although these considerations may well have 
resulted in SEjS’s point of view at the time, they do 
not constitute valid oSjcctivi reasons for the 
restrictive arrangements between the parties.

The parties have submitted that although there are 
'H0 provisions-to .this effect in the Eutelsat 
Convention, SES required a second signatory in 
order to embark successfully on the Eutelsat coor­
dination procedure. It has also been established 
that more than a year before the main agreement 
.was concluded, BT offered to contribute to the 

1 commercial success of thé then-pknned SES Astra 
satellite system by inter alia serving as the required 
second Signatory. BT clearly stated that this 
assistance would be given in the context of an 
agreement between BT and SES. It is therefore 
understandable that SES, as it has stated in reply 
to the Commission's statement of objections, did 
not expect BT to provide its services as signatory 
without some form of compensation. "

There were, however, no objective reasons io „ 
justify the imposition of a partnership on SES as à 

. ■ quid pm quo for. BT*s_ assistance , in die coordi­
nation procedure.! Article XVI; of. the Eutelsat : 

/  Convention merely states that a Signatory which . 
/ /  /¿ e c o m e f .a w ^ ^ r / iu ^ p e i^  
l /. 

equipisbat* must funiish all relevant information in 
çideir;^  iiUowthe Parties to ejtablish whether 
thère / b  likely «» be any »¡¿mficam harm to 

■■/•. Eutelsat.  ̂ Thisprovision does ; not' ; in any way 
/  /require the Signatory engaged ki the coordination 

procedure to enter mto tome form of cooperation 
figrc<;meni with the applicant market entranu. nor 
a«• thebe any otherprovisions in the Convention 
or itera ting  Agreement which do to. In- fact, 
as noted above under recital 8 (ÏB). the 

, blrector-üeneral ol fcutelsat stated not to have 
any knowledge of the arrangements oetween B i 
aaa ^ESrin oither woros, when fa l became aware*

• el customer interest in *he Astra satellite in the 
UK, that fact, alone gave rise to B P t obligation to
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coordinate under Article XVI; BT hat submitted 
correspondence with programme provider! dating 
back u> well before the conclusion of the 
i p t o t t a t  with SES in which such interest was 
dearly expressed. One programme provider in a 
letter dated 9 October 1986 formally advised BT 
as the UK. Signatory , to Eutelsat of its very real 
interest in using Astra and expressed its concern 
that BT .had not registered that interest at a 
previous Eutelsat meeting.

SES has noted that according to the OFTEL 
statement on die setting up of the SAO (see above 
rerital'5 (2)) B J is entided to a fee equivalent to
7 % of die space segment chargeto cover its costs 

' in providing its services ■ as signatory; SES 
compared this fee to the 10 Vo BT service charge 
due under the notified arrangements. The Oftel 
statement cannot, however,' be used as a point of. 
reference in this case in that it refers to situations 
in which'BT acts as an intermediary for applicants 
seeking space segment capaaty on Eutelsat (and 
Intelsat) satellites and involves a far broader range 
o f Signatory activities than its involvement in the 
coordination procedure alone. Furthermore, the 
arrangements between BT and SES went much 
further, than the mere payment of the BT service 
charge and resulted in the serious restrictions of 
competition referred to in recitals 12 et seq.

communications Act 1984, arid by the provisions 
of Community law, Jn particular Article 86, to

* provide the uplinking services without requiring to 
participate in the leasing of transponders on SES’s 
satellite to customers, thereby collecting the 10 Vo 
BT service charge to be deducted from SES’s 
revenues for the lease of the satellite capadty.

In reply to the Commission's statement of 
objections, SES argued that at the time the 
arrangements were concluded, it was far from 
dear that it could count on an obligation on the 
part of BT under its licence to provide uplinking 
services. It noted that Oftel’s decision in the 
PanAmSat case, whereby it was established that 
BTs obligations arise as soon as it receives a 
request from-a person in the UK for a given 

' service, provided the customer is willing to pay a
< reasonable price, was not issued until March 1988. 
Furthermore, SES argued that even if Oftel’s 
position on this point had been dear in the period 
preceding the condusion1 of the joint venture 
agreement in December 1987, BT would probably 
not have been obliged to build an earth station if 
customers had not already entered into, contracts 
for the supply of the service.

In any. event, an agreement conduded for the 
purpose of facilitating or complying Vith a 

, procedure in which the entry of new competitors 
is subject to the approval of existing competing 
snarket participants cannot benefit from an 

, - exemption under Abide 85.(3), the requirements 
. of much relate to objective advantages' such as 

, improvements in production, distribution or . 
.. technical and economic advances. ; ,

V*̂*'' ‘j* i/*'>’ *"■ <■** :• *' ~ y ’ V ’ * ’ •*' ( •' ■' ' '
( i l J 'T V  '“C o^uim oa . cannot accept that the ;

. arrangements' between BT and SES wereindh- 
, pensabte in order to ensure that UK programme : 

provideh would be prorided with the necessary 
UplinkjngSeriricgs by BT, at that time the onty i t  
Juclofirvnier ¿1 such services for television distri- 

' . button Via satellite in theUK. -

• - . In the Commission’s view. BT was obliged both by
- '  Conditions ! and 5 o f its licence under the Tele*

SES’s arguments cannot be accepted. In the first 
place, if BTs obligations under its licence were, 
not dear at the time SES needed to reassure 

,  customers that uplinking to the Astra satellite 
would be provided for, it was not by entering into 

. restrictive arrangements with BT that the situation 
would be darified. PanAntSat, which actually 
experienced difficulty ih obtaining uplink services 

.: by BT, did not enter into a joint venture with the
- latter,; but made representations; to OfteL SES,

«e*C.:i'WipO:
before the arrangementsbetween the panies'were 

T conduded, BT engaged: in correspondence; with 
programme, providers; who expressed a dear 
inurm 4n the Astra IA satellite; in October 1986, 
One potential Astra diem formally advised BT that 
it had a very real interest ih using Astra (see above 
rectical 22) even on the basis: of restricted 
downlink reception possibilities in nonhem 
European countries. In the absence of other uplink 
providers for tdevision distribution at that time, all 
uplinking services to the Astra IA satellite from the 
UK woulcHiecesiarily accrue to BT. However, 
before those customers could translate their 
interest into commitments firm enought to actuate 
BTs uplinking obligation (according to Condition
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53.6 of F T i licence it it not necessary that, a ' 
contract actually be concluded), the arrangements 
between BT .and SES were finalized. Again, the 
issue was not pot to the test. Furthermore, it is not 
dear why simply by virtue of the joint venture 
agreement with SES, BT did dedde that the 
building of a dedicated earth surionwas justified; 
BT itself has stated that it installed a new 
dedicated uplink terminal, to access the Astra 1A 
satellite. .  . prior to  BT securing any customers for 
service on the Astra IA satellite.

Finally, ST'S capital investment in these instal­
lations, represented ±  3 % of SES’s total expen­
diture in satellite construction and launching costs. 
Some arrangement far less restrictive than the joint 
venture agreement must have been possible to 
ensure BT that it would recoup this investment. ,

As far its Community law is concerned in this 
connection, as a matter of general principle, it 
should be dear that in the telecommunicaodns 

: sector, characterized by aaiviues which can only 
be earned avt, by pperators such os BT licensed to 
do so, the provision of services under licence to 
market panidpants must be freely available and 
cannot be made - subject to market entrants 
coftduding restrictive agreements with the licensed 
operator. The fact that SES was not satisfied that 
Community law was sufficient to compel BT to 
provide.' uplink services does not. justify the 
solution it finally opted for. Again, SES did not 
puitbe issue tothetest.

Fromt&e ousscv the panics were istfomed that on 
the fa*** o f the above .arguments relating to 

. • : E n tê te  cocnfjnatioiiond uplinking tetvkcs, the 
Rsqutréaiiencs <# Artk|e. 85 (3) did, cm  seém I» be

rakEsssto: " -

'. — ' WoeBts bf fi sir^lc packaged amomer 
: cnetsaa àswring both uplink «»3 transponder

— the need for E T i involvement ¡a finding
customers fai the UK for Asua { À.

(25) According to the parties, a single customer 
contract comprising uplink facilities; and satellite 
capacity placed the sole responsibility for the 

. entire service on one entity, BT. For the customer, 
this was not dnly convenient but could lead to a 
quicker resolution of technical probleraijunder 
die packaged arrangement, BT would be most 
likely to take measures to restoic degradations in 
signal quality, regardless of their origin, for 
example by strengthening the uplink signal in 
order to compensate for a weaker downlink 
signal, the latter defidency otherwise not falling 
under BTs ' responsibility. If there were . two 
separate contracts, thé uplinker (BT) and the 
satellite provider (SES) would only monitor their 
own responsibilities and there would be no control 
of the service ais a whole. Neither would be Willing 
to take correctivé action until it had been estab­
lished on which part of the transmission path the 
fault lay.

(26) In the Commission’s view, however, no reasons 
have appeared why a bundled contract offers ■■ 
technical advantages not available in the . case of ' 
two separate contracts. In fact the following

■ considerations run counter to this argument:

(a) in' order to provide uplink services, an 
' operator such as BT must have the benefit of.a 

licence. In return for the privilege of bejng 
. allowed to provide such services, the licensed 

operator must ensure, to the extent hé is 
capable of doin$' so, that, the service actually 
reaches the viewer in the form of dear and 
continuous ' reception of the tdévisibn :

■ h programmes on his screen. If the uplink ,
. provider !* capable pf influenang thé quality , 

of the eadproduct ultimately recehredby the -
■ viewer, he is, in the Commission's opinion, 

obliged to do whatever a  necessiuy vm vthat 'f% 
>>m pect.If •»;tuS^ecju«ntly:

. èeçesfitated by «defers : j»/parts of .the; traas- ; ' 
’«H1Ü9B ■'pa<h„':iFor 'wMchi'ae 'Is'’'n «  :'.directly ‘V 
m ^n sib le / thc upliak provider is of course ; /  

■' ; catkled to  -; compensation : from the, entity - 
' re^n*îblefo«vthe;défiden^{f:'^;',i>;;

(b) the parties' contention thsit separate contracts 
would:tend to slow down the remedying o f ' 
eigaal problems .¡pores the fact that even 
uoder a packaged contract* whatever party
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uims out to be responsible for the deficiency 
will be liable vii-d-vis the other party for any 
lots of revenue. It is thus directly in the 
interest of eachparty that faults are detected 
and:remedied immediately, in order to limit 
their potential ultimate liability. This interest is 
not-in any way linked to. the presence of a 
bundled contract;

(27) Also in support of the bundled customer contracts, 
¡he patties, argued that it is contractually efficient 
«»negotiate only one contract covering an entire 
service rather than engaging in separate contract 
negotiations for each element. Furthermore, a 
customer with a single contract for both uplink 
and transponder capacity is better placed to secure 
compensation for faults. For example, if the uplink 
service fails due to BTs fault, the customer will 

. receive a rebate for the satellite part of the service 
as well as for the uplink. In the case of two 
separate contracts, one party would not be likely 
to .make a rebate for the failure of the other 
party’s service. .

(c) in the statement by the Director-General of 
Oftel regarding the independent PanAmSat 
satellite (see above recital 23), reference is 
made to Condition 35 of BPs licence, which 
contains a general prohibition of linked tales. 
The Director-General notes that although in 
the case o f Intelsat satellites (and the same 
reasoning would apply with respea to 
Eutelsat), users have po direct access to the 
satellite lector and , BT as signatory is 
permitted to. provide both the uplink and the 
satellite sector, this argument would nolonger 
hold with the advent, of independent satellite 
systems . . .  and unbundling would be required. 
If there was an alternative satellite .system,.. 
customers would be free 0  make their own 
arrangements > with the independent satellite 
operator. Nowhere in die Director-General’s 
remarksisthere any mention o f a technical 
reasori Vhy uplink and satellite sector should

. be provided by the same entity. . _ ' \ '
I ’ • V

x: Cofe^ift&^ypo>M on .'".was v'coofwaied ‘by '■
■’y>; programme providers using dte Astra 1A satellite.

. Users togetherkasing die largest number of trans- 
ponders denied that there were airiy technical 
advantages to a bundled contract. To illustrate die 
fallacy of the argument that BT would be the 
single point of contact for customers in case of 

; ' problems, programme provider« cited the case of a 
, technical indaem which occurred in the spring of 

l9t91Hxving comacted BT as directly responsible 
under the customer contracts, one programme 

' - provider was subsequently advises to contact SES 
to solife the ptoblein, wh3e another programme 

" ■ provider Ratal ' dm  at a later stage .it also 
discussed the problem directly with SES because 
BT had^bcen tardy in dealing with the matter.

In the Comnsusion's view, the efficiency which 
may result from itegouating only one contract 
does not outweigh the disadvantages which such 
tying arrangements entail, both for customers who 
are faced by bundled services and for competitors 
in die services concerned who are thereby fore­
closed. With regard to the compensation for 
faults, the contractual arrangements involved in 
the case of separate. contracts would admittedly 
have to contain provisions which ensure that 
customers are not obliged to pay for a service A 
they have not been able to enjoy not through any 
fault of their own but because a third entity 
providing a service B On which the execution of 
service A depends has not performed lhat service B 
satisfactorily or at all. ,

(21) In tondusion, the Commission considers that the 
bundled contract does not bring about any benefits 
which "justify the arrangements between the 
parties. In rçaching ¿ i s ' conclusion, , d»e. 
Commission took into consideration the . views 
expressed by the four , programme providers using 
the Astra IAV satellite via customer contracts with

■ . B T :i;;V

1. programme provider X which leased several 
transponders on Astra IA stated The principal 
issue raised, in the meeting Vith Commission 
officials’ is • X’s dissatisfaction with the



No L 20/36 Official Journal of the European Communities 28. 1. 93

‘bundling’ of services in its agreement with . . .  
BT . .  . The lack of transparency in packaging 
the uplinking and the transponders is a major 
objection; X came to agreement with BT only 
because it had no alternative. . .  The reason for 
this is that BT obtained exclusive tights tO' 
market a number of transponders on the Astra ' 
satellite to tJK customers; As a buyer, X would 

: have preferred dealing with SES;

2. programme provider . Y stated that it would 
have preferred two contracts, because, then 
there would have been room for negotiating 
different prices. Several months before finally 
signing a contract with BT • for two trans-' 
ponders on Astra IA, Y wrote to Oftel 
concerning the severe problems we are having 
in. obtaining competitive quotations for the 
provision -of medium power satellite capacity 
. we.  at Y, along with other satellite tele­
vision companies, have invited Eutelsat and SES 
Astra to submit bids for jthe provision of such

> capacity. Both organisations have informed us 
that we must deal through British Telecom 
International;‘What makes matters worse for us 
is that BTI require as pan, of the contract for 
satellite capacity that we use their earth station 
upiink . tite .ai. Woolwich. We believe this is 
using their monopoly to make a linked sale;

; V : . . , • ’ ' . - : . ' , ■

3. programme'provider Z stated that the view was 
taken that h  was better io deal with one penon 
for the overall contract and service. In assessing 
this statement, the Commission took into 
consideration

sitren:Wby:_dìiS*: . 
TÌc#^astaken;withregarf the technical.

' ' '« d v m ^ ^ d e a i ia g  trfth ©»¿entity, ¡Ts ■ 
' /  V fim  reacdon as'te wkna it would contact 

" ia cûse çif probkia was.SES, .. -

. -—,'2 was 25%  owned .by BT at the time the 
customer..:Contract was concluded; all 
io^om nt dedsiaas, such as transponder

■ ; leases, wese taken unanimously by the three i.
• v",■ ' sbareholders;

4. programme provider Q is a .non-UK company 
which already prior to the emergence of Astra 

A IA'was obliged to locate its studios in London 
because it was not clear whether the TO in its 
own territory would provide uplink services to 
Intelsat space segment capacity, a service which 
BT was willing to provide. Q stated that as it 
had already located its transmissions to 
London, British Telecom was the only one who 
could provide Astra capacity. Although Q does - 
cite certain advantages in having a bundled 
contract!, its staging point appears to have been' 
that capaay on Astra could only be acquired 
through b l  ; also, the advantages it cited had 
RCV£r been put to the teSt in practice.

The parties have argued that there was no 
customer interest in an unbundled service at the 
time and that statements made by programme 
providers how when market conditions , have 
changed do, not necessarily reflect what they 
requested at the time' the agreements were 
concluded. It is true that the Commission has not 
found any evidence of written requests by 

. customers to BT and^SES for separate, unbundled 
services. As BT 'noted during the course of the t 
procedure, however, BT was engaged in oral 
discussions concerning Astra IA with programme 
providers before the arrangements-with SES were 
concluded, which were not, however, evidenced 

: by any ‘correspondence in the file'. In a letter to 
Oftel, however, quoted above under 2., one 

. programme provider stated that it apd others had1 
applied to SES directly for the provision of 
satellite capacity, but had bten refehed to BT as 
the entity to deal through. In any event, customers. 
would necessarily have been denied unbundled 
services in view of Clause 3 (1) of thè main 
.agreement which stated that The service offered ./ 

' to x«stomcr| will . comprise ; jhe tnmsponders 
coversd by this agreement and theadditi^nof the ^

' ¿ p S i n k C -òv

1 ‘ T , .../ '• -,

SES has stated that by choosing for long-term 
contracts, customers have indicated that they were 
not injured by the bundled service, i In the 
Commission's view, however, it' was more likely 
the .up to 50 °/o savings programme providers
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enjoyed by opting for a long-term contract which 
prompted thdr choice. '

(29) On the marketing-side, the parties argued that the 
pooling of their respective skills, resources and 
experience was required in order to promote the 
us« of the Astra, satellite. BT with several years of 
experience in marketing and providing satellite 
services to UK television programme provide» 
was responsible for finding customers, while SES’s 
marketing responsibilities related to promoting the 
m ail side, including both equipment manufac­
turers and viewers.

(30) The "retail* marketing being carried out by SES is 
a continuation of an area of activity in which, 

¿according to the parties, it ‘had already been 
active on a pan-European basis including the UK’, 
and which in any event it would have pursued, 
also in the absence of the arrangements with BT.

Conclusion

(31) In view of the foregoing, the Commission has 
concluded that as the arrangements between BT 

; and SES:

. The Commission does not agree that SES could 
not have found customers itself in the United 
Kingdom, independently of. BT*s marketing 
efforts. The total number of television programme 
providers interested in satellite television in the 
UK was less than 10 at the time the joint venture 
v i t  concluded, and there, is no apparent reason 
why SES’s commercial team could not have 
approached, these potential customers itself. In 
fact, one programme provider has stated. that 

. SES’s commercial director was very actively 
promoting the Astra satellite in the UK himself, 
several years before it was launched and before the 
joint venture was established. SES has argued that 
as initial • contacts with customers were only 
translated into binding contracts with BT«

! assistance. CWtn the fact that potential customers 
were already at an early stage informed that they 
nuSt deal through. BT, well before the first 
customer contract* were signed,'h is i?ot possible 
to  establish fa retrospect whether customers felt 
BTTs involvement was indispensable in this respect.

' It should be acted, however, that SES has sold the 
transponders not covered by the joint venture 

. arrangements directly to programme providers in a' 
number of countries, without the need for a joint 
vesture widt the local-telecoorauniajuons organ- 

^J*adoo.
tif k . v: •.'■•• • 'rr-^ . v \s s( A '  -

■
. KaaBy, BT*s invohrement in the sale of traits- 

:■ ponder* oa the Astra satellite tdmwfdfy facilitated 
tbe tnasfcr of BT*s Entdsat and ' Intelsat 
amomerS to'Astra thanks to the jeiat venture 
agreement provisions on doubk-tUurainaiion and 

. . caHyterainauoft of existing customer contracts. 
However, several customers h*re noted that they 
befim  the seduction in the satellite, price which 
could Ipve been achieved in the absence of BPs 
umAvtxaeat, ia the Astra satellite would have 
amplyoffset the extra com they im U  have bad 
to  bear is  die absence of free of chaise ’double* 
jBurrinatiofl'. <

— did not bring about any' improvements and 
benefits on the market in question, and

~  were not indispensable in order to ensure 
SES’s entry into the market for the provision 
of space segment capacity,

the notified arrangements were not eligible for 
exemption.

Under these circumstances, it is not necessary to 
examine whether the other requirements of Article 
85 (3) are met. ,

C. Article 3 of Regulation 17

(12) Pursuant to Article 3 of Regulation 17, thé 
Commission may, by décision, find , that there is an 
infringement of Article 85.of the EEC Treaty and 

v require the undertakings concerned to bring such - 
infringement to an end. This implies not only the 
termination 'ofrestrictive agrtemenu between the 
partics, but also the elimination of restrictive 
effects residing in contracts which have .been 

. condudedwith third undertakings under the terms 
of thé aforesaid restrictive agreements. ;

In the casé at hand, after th^ parties had been 
heard in accordance with Anide 19 (1) and (2) of 
Regulation No 17, they informed the Commission 
that the joint-venture agreement between them­
selves, and various anallary agreemenu and side 
letters, were terminated on‘ 30 January 1991; 
under the provisions of the termination agreement, 
existing customer contracts will remain in force, 
whereby the transponder lease takes place directly 
from'.SES to BT instead of passing through the
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joint-venture, company; upon expiry of such 
contracts, BT shall have no further rights with 
respect to the transponders concerned nor any 
other* on Astra 1A or Astra IB.

(33) The termination of the joint-venture agreement 
ensures the commercia] autonomy of the parties 
for the future. However, the customer contracts 
which, were concluded by BT under the joint* 
venture arrangements continue to be in force 
pursuant to Clause 5.1 (1) of the termination 

" agreement without any modification.

These contracts perpetuate the restrictive effects 
resulting from the joint-vcnturc agreement because 
customers who wished to ' transmit their 
programmes via the Astra IA satellite were not 
given the choice of concluding separate contracts 
for, on the one hand, uplink services and, on the 
other hand, the lease of transponder capacity. 
Furthermore, the terms of those customer 
contracts were determined by BT and SpS in the 
context of the joint-venture arrangements, i.e. 
under conditions of distorted competition. This 
does not mean that the customer contracts, simply 
because of their links with the restrictive hori­
zontal agreements, are also caught by Article 85
(I). However, the restrictive effects which these 
contracts perpetuate can-only be eliminated when 
the customers have been given the right of read­
justment. Therefore, they must have the option to 
remain committed to the customer contracts as 
signed with BT, to terminate . those contracts or 
renegotiate the terms thereof. To this end, and 
within one month of the notification of this 

, Decision to them, BT and SES shall inform 
prosratninc providers who signed contracts with 
BT for international TV distribution Services via. 
thc'Astra IA satellite prior to 30 January 1991,

; that duriag the four roosuhs after having been to 
: informed, they may, if they to wish;.. \
A"..' ' ’• : I ' , . t

*;• :L ; .V- l . - a   ̂‘ ‘ '•• V’*‘ “ •' ••• • .V’ . .

— lesMgotfate the tesrasof tbe eootraet, or

. »  ,*,■** .. ■ t-. j - '-K '" ■ .< . *•-, ‘ * ”  ■ *

■— ,-ewtain*te. me am via, taking wio account a 
; KSMoiUt pcnod of ooikt.

' Customers who choose to msegooate or terminate 
must m any ewat be ensured that the uplink

■ services and the use of the transponder capacity

will continue to be provided to them without 
interruption during the transiuonal period.

•i

Customer contracts which at the choice of the 
customer continue to run under the original terms 
would only be restrictive of competition if they 
result in the foreclosure of uplink providers other 
than BT. However, in the light of current market 
conditions, in particular the accessibility of UK 
uplink providers to Eutelsat and Intelsat space 
segment capacity through the SAO and additional 
new space segment capacity, such as Astra IB, 
which has in the meantime become available, such 
a foreclosure would Seem unlikely. If new 
elements were to appear, proceedings independent 
of those which have led to this Decision could be 
called for,

HAS ADOPTED THIS DECISION:

. Article 1

The main agreement of 17 December 1987 between 
SocitU Européenne des Satellites SA and British Tele­
communications pic, and all related side letters and 
agreements regarding the arrangements whereby the two 
parties cooperated in the joint provision of a television 
distribution service by satellite (collectively referred to as 
the agreements), constituted an infringement of Article 
.85 (I) of the EEC Treaty until 30 January 1991, the date 
op which those agreements were terminated.

Artide 2

An exemption punuant to Article . 85 (3) of the EEC 
¡Treaty for the agreements referred to in Artide !  »  
bereby rcfused forthe period during which they werc in
force.

Article 3 . .

Wnhin one month from the (late of notification of this 
Decision, British Telecommunications pic (BT) and 

. Socsfcti Etiropfenne des Satellites SA (SES) shall inform 
television programme providers Who concluded contracts 
with BT for television distribution services via the Astra
I A satellite prior to 30 January 1991 in writing of the 
Commission’s Decision aitid in particular Articles 1 and 2
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thereof, and advise then that during a period of four 
months after having been so informed, such television 
programme providers are entitled, If they so wish, to

— renegotiate the terms of those contracts, or

7 -  terminate those contracts, subject to a reasonable 
period of notice given by them to BT, which in its 
turn shall fonhwith Jnform SES that such notice has 
been given.

Article 4
This Decision is addressed to the following under- 
takingsf

(a) British Telecommunications pic,
British Telecom Centre,
81 Newgate Street,
GB-London EC1A 7AJ;

(b) Société européenne des satellites SA,
Château de Betzdorf;
L-6815 Luxembourg.

When the letter pursuant to this Article is sent to tele* _ 
vision programme provide» within the one*month * 
time-limit referred to above, «copy of such letter shall at 
the same time be submitted to the Commission.

Done at Brussels, 23 December 1992.

For the Commission 
Leon BRITTAN 

Vut-President
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COMMISSION

COMMISSION DECISION 
of 27 July 1994 ,

relating to a proceeding pursuant to Article 8S of die EC Treaty and Article S3 of
die EEA Agreement

(Case IV/34.857— BT-MCI) -
(Only the English text it authentic)

• ■ (Text with EEA relevance)

(94/J79/EC) '

THE COMMISSION OF THE EUROPEAN COMMUNITIES, Whereas:

Having regard to the Treaty establishing the European 
Community, ■

Having regard to the Agreement on the European 
Economic Area,

Having regard to Council Regulation No 17 of 6 February 
1962, First Regulation implementing Articles 85 and 86 
el the Treaty C), as last amended by die Act of Accession 
of Spain and Portugal, and in particular Articles 2. 6, and
8 thereof,. , .

Having regard to the application for negative clearance 
and the notification for exemption submitted, pursuant to 
Anides 2 and 4 of Regulation 17, as converted on 18 
September 1993 from theoriginal notification pursuant to 
Council Regulation (EEQNo 4064/89 of 2 r Deceinber 
1989 on the control ef concentrations between under-; 
takingsO, i /

Having regard to the request made by the parties on 10 
febroary |ÍM , b o t t o d  the application and notification 
K  A/tide 53 of (he Agreement on die European 
Ecooooiic : :

Having regard to the summary of die application and 
' notification published pursuant »  Article 19 (3) of Regu- 
I*tion t7 «ad to Article 3 o( ProtocoI 2l of the EEA 
Agwetaetiift

lorAfter consultation with dye Advisory Committee 
Restrictive Practices and Dominant Positions,

O OJ No U  21. 2. ÍM2. p. 204/62.
A OJ No L 39S. X .  1Z 1MÍ, p. 1 (conecttd «enioaOJ No L 

257, 21. 9. 1990, pu !3L
O OJ No C 93, -30. 3. 1994. p. 3.

( I )

I. THE FACTS

A. INTRODUCTION

.The present case was oiriginally .'notified as a 
concentration pursuant to Regulation (EEC) No 
4064/89. However, the Commission concluded that 
none of the transactions notified constituted a 
concentration. The parties were so informed by the 
decision of 13 September 19931 Consequently, and 
at the request of the parties, the notification was 
converted into a notification for Negative clearance 
and/or exemption pursuant to Regulation 17. .

Following the entering into.lorce of the Agreement 
von the European Economic Area (EEA. AgreementX 
; the 'parties requested the Çommlaiion to extend the. 
notification to covet alsoAftideiS3 of tiie BEA

m

have a relevant impact en the EFTA «ountries,and 
that'such impact is expected to bé vety sinular to 
that the notified agreements will have on the 
Community, the Commission will .«l*o apply 
Article 53 of the EEA Agreement in the present 
dise. . r

The notified operation actually comprises two main 
.transactions;’ '

(i) British Telecommunications pic (BT) is to take 
a 20 % stake in MCI Communications Corpo­
ration (MCI),-worth US$ 44 billion. BT will 
.acquire new equity and will become the largest 
single shareholder in MCI, with proportionate

127
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0)

board representation and investor protection. As 
will be further detailed later, several provisions 
have been included in the relevant agreement 
to impede BT from controlling or influencing 
MCI;

(ii) the creation of a joint-vcnturc ■ company, 
Netoco, for the provision of enhanced and vatu* 
e-added global telecommunications services to 
multinational (or large regional) companies. The 
parties will contribute their existing non-corres- 
pondent international network facilities, inclu­
ding Syncordia, 6T*s existing outsourcing busi­
ness, to Newco.'

\ •' ‘ _ \
In the framework of the operation,'the parties will 
rationalize their respective holdings in other tele­
communications operators (TQs) and groupings in 
the world. In this respect, MCI has already acquired 
most of BT* existing business in North America.

a  THE PARTIES

BT, the former UK monopolist telecommunica­
tions operator, and now a publicly quoted 
company, supplies telephone exchange lines to 
homes fend businesses; local, trunk find interna­
tional (to end from the United Kingdom) tele­
phone Cflts; other telecommunications services 
and telecommunications equipment for customer;’ 
premises. .

V • . • . • ' ■ *
Worldwide turnover for BT in 1993 was ECU 
17 952 million, ̂ .figure that shows a slight decrease 
in .resp£« .ef l5i>2 (ECU 18 080 million). Over, 
9J%  ©f Bt*0 cunwier was obtained in the EÉA,. 
mainly (owr [94: %) 'in the United - Kingdom- 

. Outside >$«•/■'United. Kingdom. BT ...has an 
established pmtencK jft ...France, the-.Htilieflands,: 
Germany :#ndVSpiiin,: -where V&-- ; t e ’..r;««cently 
ennounced.a^tu-vsnture ggrecmentarith Banco 
dé 'Ststundét' ¿D; piovisk-1 .data usramfeaon services 
in Sppin,-«fh*ts it t o  recently ennomzed.t'pinu 

Banco deiScntanderto -
\'̂ 8IS6«SUSs3lK«,.,wlVSCo tfl -

; «¿8c (mirtKte* <rf ttIecora

(i)

’'•¿K

■ ’MCI U e tekcowjmunkttions. common' cam w la 
r - • íWé' Uttóted ;Sîties ®î /toerica pKwsdingjf b m d ’ 

ange "«t' .lis;-, «nd. "intemstional voice ¿®d data 
communications services / including bng-dmance 

■cescdl communication* end elccwmic

Woridwide turnover for MQ in 1992 «ss ECU
f  137 iusKion. MOV turnover ¡n tíi? Community

for the same year wis said by MCI to be ECU 
326,27 million.

MCI it the second largest I6ng-distance operator in 
the United States of America after AT&T and the 
world's fifth largest in terms of traffic.

C. THE RELEVANT MARKET

1. Newco.

The market Néwco will address is the emerging 
market for value-added and enhanced services to 
large multinational corporations,, extended enter­
prises and other intensive users of telecommunica­
tions services provided over international intelli­
gent networks. This market will cover a wide range 
of ¡existing global trans-border services, including 
virtual network services, high-speed data services 
and outsourced global telecommunications solu­
tions specially designed for' individual customer 
requirements. Initially,, however Newco will focus . 
its development efforts on the biggest [...) (*) multi­
nationals.

In this,market, Newco is expected to offer a port­
folio of global, products included in six categories 
of service offerings. Those global products will' 
originally be based on a blend of existing producá 
of the parent companies. . .

The six categories ¿re the following-:

— data iervices: low-speed packet, high-speed 
packet and frame relay services,. pre- 
jpttovisioned, manánged and circuit switched 
bandwidth, ' . :: t"

— value-added application services : value-added 
\  messaging and video conferencing services,

; ■ — traveller services: global calling card services,
1 ■' ' V{ \  ■' >

1 <— (etelli^nt network (enrices,

'«*- ¿tber services :.!■ Integrated VSAT network

— ¿loba! outsourcing thatwül allowthe distibutor 
to oufef i a  ctsstomen the ability to transfer

, responsibility and ownership of their global 
networks to either the distibutor or Néwco. In 
this respect, Newco will be able to integrate 
within its own offerings thitd-party products 

: already owned by customers that they want to 
keep. \ ; > : '•' !

W

f) Blanks feetveta square brackets indicate business seacts 
deleted! pursuant to Article 21 (2) of Regulation No .17..
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Given the needs of big companies to link locations 
geographically dispersed over the world (that means 
also providing broad coverage of delivery capacity 
and in-country support), those products must be 
global in nature and respond to a very particular set 

. of requirements.

1 " . '
For a product to be global, it must have a number 
of special characteristics that make it different from 
similar products. Those characteristics are:

— to provide ubiquitous service across multiple 
borders,

— to provide consistent service levels and flexible 
delivery schedules,

— to make time-zones, languages, and currencies 
irrelevant,.

—  to overcome inadequacies of local infrastruc­
tures.

— to htake customers assume service is local when 
it is actually being provided from the other side 
of the world.

(7) The requirement* of big wmpanic» that a provider 
of sdvtccvmust meet, arid that refer to all products . 
or services being .provided arc:

— a single point of contact tccOuntable for as­
suring service levels,. .

-. , ■— seamless. ■ uniform. flexible features/ 1 
functionality across geography,
* ' ^

— end-to-end .provisioning, installation,' fault 
management and service support,

— reliable service,
- .■■' ■■ ' ’ : '. ,  / ' ; . ■

' — customized billing, management information,
. rtporting with language and currency flexibility.

— speed, Mse of implementation,

- ^  jM K h^ thM meet existing and driving needs.

L i Generally Speaking, those requirements have not 
bccawfequatetysatisfiedunder the still existing' 
structure«! die globaltelecommunications market 
based on national monopolies. A national TO does 
not provide real one-stop-shop. end-to-end or 
seamless services to customers*, premises located 
outside the national borders. What a TO was doing 
up to now w*s to cooperate with other TOs to link 
their respective networks. Doing so meant that 

. customers were billed separately and in different 
currencies by the TO of each country where they 
had facilities, that services and features available in 
each countrywere different (or at least that tome 
features available at home were not available

abroad), and that they.' had to face many other 
problems linked to the differences in culture or 
language.

(8) This situation began to change because of two - 
elements. The starting up, first in the United States 
of America, then in the United Kingdom and now 
in the rest of the Community, of the gradual libera­
lization process of the global telecommunications 
market, arid, secondly the rapid convergence of 
telecommunications and information technology. 
Both elements enabled the introduction of new 
services and products . which vasdy improved 
quality and range. Qne result was that multina­
tionals and other big companies began to construct 
their^own private networks. However, those private' 
networks were costly because they eliminated scale 

' economies of service and personnel, and because 
; telecommunications was not the core business of 
those companies.'. For those reasons, now that the 
continued evolution, of the said two elements 'has 
substantially Changed the overall situation, those 
companies may consider turning'to telecommuni­
cation service providers such as Newco.

(V) • In addition, as regulation eases and technology 
advances, the border between services , still under 
monopoly and liberalized services fades away. This 

. fact adds further uncertainty to the market..

(10) In this context; what BT and MCI intend to offer 
through Newco is what the existing technology 
allows them to offer within the current regulatory 
limits. New'products within existing categories and. 
new categories of products could be offered ̂ bÿ 
Newco in the years to come, that could include

/ public basic telecommunications services.

(11) However, this Decision relates only to Newco’s 
range of products and business scope, as notified. . 
Any substantial change thereof in' the yean to

/come, and in particular the offering by Newco of 
' . ;, public basic telecommunications services will then 

' require a new notification. '

Structure of the market v

. (12) ' It isparticularly difficult to give a précise picture of
> the existing structure of this .' emerging. market 

beçaüsè.its principal feature is that it is in constant 
evolution. What is certain is that there is a very 
significant growth potential in the segment to be 
addressed by Newco, due to d»e continuing emer­
gence of new technologies, improvements in basic 
infrastructure, the increasing standardization of 
services across borders, the increasing, sophistica­
tion of ctistomen'arid their reliance on telecommu-.
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nications as a transport vehicle for information. All 
this is in tl)e framework of a rapidly changing tele­
communications regulatory’environment, which, in 
the Community, «rill mean, full liberalization tele­
phony in 1998 (2003 for some Member. States). -

consequently Newco will not be involved in the 
. provision of services within one country only.

4. Market shares of Newco

2. BTs investment in MCI

(13) The acquisition by BT of new equity equivalent to 
a 20% stake , in MCI is intended to serve, s 

' common interest expressed by the parties to go 
global to better serve (and. keep) their existing 
customers and to better address new areas of the 
market. . .

(14) The telecommunications market is developing fast 
and there is a high degree of uncertainty about how 
it will look .in a few years’ .time : the prospect of 
full liberalization is pushing TQs to take positions, 

. in order to be in the best possible situation when 
full liberalization comes. Many alliances are being 
announced, and most of them include provisions to 

. enter the value-added segment, as a first step (in 
, the EEÁ. value-added and enhanced services have 

already been liberalized), in particular a? regards thç 
provision of advanced value-added services to big 
multinationals. In this respect, the-crestionof 
Newco and the investment of BT in MCI are steps 
taken by the two parent companies to pre-position 

' themselves for'when (u|l liberalization is in place, 
steps that arç being followed by many TOs who ate 

' creating sets of products comparable to those of 
Newco.' ' ' ■ '  ■ v  ;

3. Geographic';’;e£ope;

(IS) The geographic market to be addressed bjj,N m o,
. arad to ' be'considered. in . respect of the irçvtsuwmt/ 
-vçi.BT-'ân i i a i  is iglobal. Swch coocîumco  ̂is ; fa&ed :

y  I ■ a '■* .'v‘i : -I',-

.."-Although'. nró®àèÌ'':fe>oidefs. are róll ' isi .pbor.
- . regains the provisions oí mejî tíiícommunicttior.». 

«roces,.. sjBategjcfiSliaaces. like the present one .ere.
" "  " " '

.aljydmppssffd;
! bfewdáries will have ¿ubtíanti-

fo-add itio n , fectth th e  services' thsj W « o  ■ b  go in g  
to  ind ica ted  fej d i f in id tn  c f  th e  business
te&pe cíNewco (ííx r€átoí 23X end th e  custom ere  
i t  ln 'te n â s ''to  : ié r« e  a re  b y  na ture  in te rn a tio n al ;

(16) Newco's addressable market has been estimated by 
the parent companies at ECU [...]  billion in 1994 
and is projected to achieve over [..; J annual growth 
over its first five years to achieve ECU [...]  billion 
in 1999. It is also estimated that the Community 
will account for [...]  of the market in 1994/95-, 
rising to in 1998/99.'

-According to Newco's business plan its market 
share, considering all categories of services together, 
will be [...]  in 1994 and grow to over [....] by 
1999 (assuming no dramatiç change in the. Catego- 

, ries of products offered). .

5. Main competitors of Newco.

(17) Many companies, on their, own or in cooperation 
with other partners, have entered or are entering 
the market 'for international value-added services 
(the precise' set Of services being offered is never 
exactly the- same). Among them, the most impor- 
tant are : AT&T. Worldsourcc, AT&T Istel, GEIS, 

-International! Private Satellite Partners (limited to 
North America and Europe), Eunetcom, Unisource, 
Infonet, Sprint International/ FNA (limited to 
financial 'services). and. IBM: (through IBM’s . 
connect programme). Some of those projects are 
thç Current- expression of strategic , alliances 
between: TO», the real 'scope of which is not well 
determined ^  but which art' similar to thé . 
present one between BT and MCI in that they ate 
actions intended to position their partners, with a 
view to the fulljiberaiiution to come and are not, 
limieedtotheproviiionpfvalue-addedseryices, <

-V- ' •

7 In addition  ̂ aimcst eyery TO in Europe and - 
'• North1 'Am'eikavb Uying to offer to its existing ' ’ , 
customers, eî_o çauonU or «limited international 
level, an improved set bf ,value-added and enhanced,

Tor many of thefo, the range of. specific products 
they want to offer and the- kind of/customers they 
want .to serve are noi dear yet Hdwever, a substan­
tial number intends to address the heeds of the 
same companies N?wco sees as potential custo­
mers, so that it is antidpated that there is going to 
1^ substantial competition‘«t. least at that level.

I

1 3 0
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It should also be noted that a substantial number of 
major companies whose needs Newco intends to 
address have installed or are in the process of 
installing their own internal networks built on 
circuits leased from TOs. Those networks will be 
dose substitutes of the Ncwco’s services, in so far 
as they are to be offered to third parties.

6. Position of buyers

(IS) The customers that Newco intends to serve are 
multinational corporations, extended enterprises, 
and other intensive users of telecommunications 
and in particular the biggest ( . . .  ] of them.. Many 
of them have Jiuge' telecommunication needs. In 
addition many have developed experience in the 
management of their own internal networks. They 
will only ̂ switch to providers such as Newco, if so 
doing proves to .be cost-effective: Finally, given 
their knowledge of the market they are in a posi­
tion to request offers from different competitors. 
All those factors give them considerable bargaining 
power which will give rise to pressure on margins 
and an expected high level of competition between 
supplier*.

D THE TRANSACTION : THE NOTIFIED AGREE-
• /t ' . MENTS • ,

(I*) The complexity of the operation concluded 
between BT and MCI is reflected by the substantia! 
number of agreements notified to the Commission. 
Those agreements arc summarised below: :

■ :\ r \ )  • ■. 

¡. Agreements regarding Newco':'

(i) The foint-rentun agreement (jVA)

This is the principal document creating 
Newco. Under it. .the parent companies indi- 

‘ cat* their {mention, to achieve joint success in 
*be global telecommunications market and to 
Offer itomless set of global enhanced and 
value-added products to the customers of MCI
m d s r .  .

(ii) 72w intellectualpropertj agreement\(IPA)
. concludedbv BT, MCI and Newco concerning

the licensing to Newco of the parent compa­
nies’ technical information and intellectual

4 property rights needed by Newco to carry out 
the business, and thé licensing of Newco's 
technical information to the parent companies.

” 1

(iii) The BT/MCl services agreements (SA), under 
] which Newco and each parent company 

(acting as supplier) agree on the terms and 
conditions of supply of support services to be 
provided by each parent company to Newco, 
related to the establishment by Newco of the 
glpbal platform and on the provision by 
Newco of the global products and services.

(iv) The BT/MCI distribution ■agreements (DA) 
under which Newco appoints each parent 
company (acting as distributor) as its exclusive 
distributor for .global products in the Americas, 
in the case of MCI, and in thé rest of the 
world, in-the case of BT.

(v) The agreement for the sale and purchase of the 
business of Syncordia (with a disclosure letter) 
concluded between Ncwco.and BT setting the 
terms and conditions of the sale of the assets- 
and business included in Syncordia, which up 
to now was. BTs outsourcing unit.

(vi) The Infontt indemnity agreement, concluded 
between BT and MCI under which MCI under­
takes to indemnify and hold BT harmless from 
and against any legal action by Infonet against 
MCI, arising from MCI's ownership in Infonet

1  Agreements regarding BTs investment in 
; MCI v.

(20) (i) Tie ■ investment ¡agreemtnt (IA)' under which 
BT has agreed to purciiasç. 20 */• of the out- 

" standing shares of common; stock of MCI.

(ii) The registration rights agreement concluded 
. between BT and MCI, required in order for

each party W effect the transactions contem- 
, plated by the IA. /

(iii) The 'McCaw indemnity agreement ■ under 
which BT undertakes or indemnify MCI and 
hold it harmless in respect of any legal action 
by thé cellular phone company McCaw against 
BT as owner of a number of shares in McCaw.
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(iv) Finally, the transaction also includes three 
agreement« relating to the sale by BT to MCI 
of most of its existing activities in the United 
States of America and Canada.

3. Contractual provisions

(21) Relevant provisions of the agreements from « 
competition point' of view ere further detailed 
below.

A. Conrtming Newcó

services, end outsourcing to big companies. By 
enhanced and value-added telecommunication 
services the parties mean any international tele­
communication service (collectively referred to as 
global products) which the regulatory framework 
permits to be offered between two or more coun­
tries by members of a single group and which the 
regulatory framework permits to be managed on an 
end-to-end basis (').

To achieve that goal, Newco's precise activities can 
be split into planning and, management on the one 
hand, and support and marketing on the other 
hand.

(22)

(i) Structure of Newco (

Newco is an international joint-venture company, 
and according to the panics, the central focus of' 
their slliance. Following the incorporation of 

. Newco. 75,1 */• of its share, capital will be owned 
by BT and 24,9% by MCI. Each party will have 
the right to appoint Newco board directors in 
accordance with its shareholding. Thus BT Will be 
entitled to nominate six out of eight directors (the 
A directors) and MCI two out o( eight (the B direc­
tors).

Most decisions of the board are to he adopted by 
simple majority of the directors present at any 

. board meeting. However, a number of important 
decisions cannot be adopted without the prior 
consent of both shareholders. Most important of

- those, decisions ere changes in business direction, 
management appointments'(including the appoint­
ment of the chief executive: officer) and approval of 

...the five-year business plan and annual operating 
plan end, budget, that MCI has joint control of 
the company (this was the conclusion of the 
Commission jn iu  decision of 13 September 1993).

’ The day-to-day management and operations of , 
Newco «¡Q be delegatedto a chief executive officer 

/who will be responsible to the boardfor ell mitten -
■ in the '.ordjjuiry'course o f ^ b u s i n e s s . . .....

r.# .. . .
■ ■ t® a

_,U$^àì«ì gm ke ..'company., . Is :.ta .eape«*d to 
’: naphj/'immd. | . . . J  pfople. It is anacipatcd that. 
. ever die tm  »«¡¿a! ycsrj, the p»sr«nt compftnks wjll 
, Invest USI. billion (ECU ( . . . j  billtOn) in 
. Newco including the .assets which will, be tren»- 

. -fccrtd 'to‘•& pii®»' to closing. .BT'Will invest USS 
' [ . . .  ] roillwws and MCI USS (v .-1 million.

\l~ï

fu) Purpose and activities, of Newco

.(23) Newco lus .-been /--created' for the provision of 
enhanced ar.dvslue-addcd telecommunications

1. Provisions concerning planning and manage­
ment . .' s, . •

In respect of planning and management activi- 
: ties, Newco will 6e responsible for :

(a) the planning and development of global 
products. As part of this function', Newco 
will review the current products of the 
parent companies and the regulatory 
constraints still existing at any given 
moment;

(b) the establishment Of a global platform (i.e. a 
.software package) over which the global
products will be provided. Newco will 

' provide a 'best-of-breed' platform comprised 
of e combination of any or ell of trahsmis- 

. sion, Switching, signalling, network intelli- 
; gence and service management services. The
1 architecture, design and continuing develop­

ment shall I» at the discrétion of Newco, 
although it shall ensure that.those parts of 
the distributor domestic system used are 

' , / compatible with the overall design. Such 
• platform will be bared initially on thé exis-

• ting' systems of the parent companies. Thus 
im eF^rkin| there ^

(c) the. provision of telecommunications services , 
v fifiuiigéme^t <o çiistomers, including the
: acquisition and management of assets and 

ttafi from cuitomcrs (global outsourcing) (V

’.i ■■■ ;■ V ;" -

f )  The-Mtowihg services ere excluded from the definition: (i) 
— mtemitraoal simple resale (ii) international direct du- 

. dulling providedoa a correspondent bffiis (iii) the pro- 
» cl international private leased circuits acid (iv) any servi­

ces which for regulatory retton» mmt be offered on a corns-
BOCM&Cftt bttiti' •" '•

(*) u  this respect, Syncordia, BTs existing Outsourcing unit, will 
continue to exist, either as a division or as a separate branch

■ within Newco,'

' n.
 ' * 

'yt
fï&

ciï
 h 

■
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In Older to carry out the foregoing, Newco will 
have a (Midget for K&D activities. However, as 
Ncwco Will not have its own in-house'facilities, 
the RAD activities will actually be undertaken 
mainly by die parent companies, under contract 
with Newco. The former will keep the owner­
ship of their laboratories and of the existing 
technology being licensed to Newco.

the parent companies only if in each case the rele­
vant parent company can provide the same on 
terms at least as favourable as regards price, quality 

4and service to Newco as would be obtainable in an 
arm’s-length transaction from a supplier not related 
to Newco or the parent companies.

2. Support and marketing

Newco- will derive its revenue from selling its 
services toils parent companies who will be the. 
exclusive distributors of the Newco products. In

- this respect, it will not have direct contact with 
customers except as regards the provision and 
sale of global outsourcing services. .fJewco will 
nevertheless have a number of responsibilities 
and obligations towards the distributois:

(a) it will decide, according to principles set out 
in the' business plan, who is going to be the 
main or ‘lead’ distributor in each contract for 
global products';

(b) it will provide technical and commercial 
support to each distributor in sales and 
marketing activities including assisting in 
identifying potential customers, advising on

- the most, suitable means of ■ meeting . the 
requirements of a customer, supporting 
account management and assisting in the 
preparation of proposals to customers;

j[c) it will provide billing services to distributors;

'(d) it will provide ^ccond-level customer service 
’ mi support of the first-level support provided 

by die distributors;.

. (c) it will-cany out global market analysis and
- an annual products development plan.

v ^ 'p W 'l^ im i« « i{ ‘*on(cernitfg’' d e a l i n t « - r ' : 
' -\’' ’̂ \’'‘;-'’;;» U h /b jf.''N « w eo ,

■

(24) Punuant to Article 17 (I) of the JVA. transactions 
. between Newco and a shareholder are to be on 

terms and conditions substantially as favourable to .
; ■ Newco asif such transaction had been entered into 

with a third party On an arm's-length basis (cost 
; plm a seasonable mairket rate of return) but no 

moie dian that. .'v -.

. Pursuant to Anicle 17 (3) of the JVA, Newco is to 
purchase all products, services and facilities from

(iv) N on-com pete provisions

(25) Pursuant to Article 18 (1) (a) of the JVA, and except 
in accordance with the DA, each shareholder and 
its ultimate parent company undertakes to Newco 
and the other shareholder and its ultimate parent 
company that it will not carry on or be engaged or 
interested in the provision of enhanced and valuer 
added telecommunication services anywhere in the 
world or international outsourcing, services : or 
appoint any person to be a director of a business 
which provides such services other than. as .director 
of Newco or its subsidiary undertakings. In addi­
tion, and except in accordance with the distribution 
agreement, they also undertake not to solicit the 
custom of any person for the purpose of offering to 
it enhanced and value-added telecommunication 
service's or international outsourcing services.

However, neither BT nor MCI will be in breach of 
the non-compete provision as a consequence of 
any actions 'undertaken by either of. them' in 
compliance with the licence granted to BT by the 
Secretary of State, or any applicable regulatory 
certificate, licence or any Obligation imposed upon 
MCI by any authority in the United States of 
America (Articles 18 (3) and 18 (4) of the JVA). It 
has to be noted, however, that in such a case, and 
provided that the parent company involved cannot 
find an alternative means of complying with the 

~ non-compete provision  ̂ it shall pay to Newco an 
amount equal to any; profits made as a result of 
such action (Article 18 (3) of the JVA). < •

Finally, Articles 18 (9) and 18 (10) of the JVA 
ensure that in the caié of deregulation . of die 
US/UK (and vice vena) route lor the provision of 
international voice ' services* BT and MCI will . 
receive from each other the necessary support to 
compete ¡ however, if the two parent companies 
cannot agree on'a method to effectively compete ; 
with third parties except by means of international 
voice resale, then Newco will be authorized to offer 
basic international. voice services on that deregu­
lated route. As indicated in recital 11 should this 
occur, a ntw notification will be required. '
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(v) Licences granted to Newco and ■ by 
Newco to the distributors

(M) Pursuant to Article 3 (3) of the ITA, each parent 
company grants to Newco ¡Revocable, perpetual, 
nen-exclusjvs, non-transfcrable licences to use the 
technical information solely for the purposes of the 
business. However, it has to be noted that the term 
'technical information’ excludes confidential infor­
mation. (the sharing of which between and among 
the patties is substantially restricted by the terms of 
a Data Segregation Schedule of the JVA) and trade 
secrets of a commercial nature.

Newco has the rights to grant the following sub­
licences to its parent companies:

(a) to BT solely for its territory (Le. the world exclu­
ding the. Americas) and to MCI solely for the 
Americas, to use the technical information 
licensed; from the parent compinies in the 
distribution of Newco’s products (Article 3 (4)’ 
(a) (i) of the IPA). In addition, each distributor 
has the rijjht to grant similar sub-sublicerices to 
customers and an outside party for die sole 
purpose of discharging, in whole or in part, the 
licented distributor’s obligations under the rele­
vant distribution Agreement (but in any event 
restricted to the.territory of that distributor);
: ' ■ .* ' ■ r • ‘ -

(b) to (he so-called non-owning parent company 
(ix the parent company that , does not own a 
specific technical intellectual property right), to 
use the licensed! technical information in

. respect of products other than global products 
provided by Nfwpo to customers connected 
to/or served .fcy such parent company «but 
limited to that pjreni company’s territory as 
distributor (Article 3 (4);(c) of the IPA).

.• N eìicòm ttfcinnotiubliccnccanoijtsideparty
• «fell tWO «KÌ(pjjÌOMVi.-'->:v / 1 ;

Ì*ì .where the ¡distribution. agreement has become
..>:.<y../ .(5)(j) o!;the^IPA)i-i:^

v ■;;'' 7(b)-»Sim; ldirecdy'" to.:'eny ’
. -cstKomf ,-|tc&*l.¿uttMudng «ürectlyto /any'v

Ft»tbenrioi«. i'-Ntveo ' . grants to each parent : 
e&tapmy,■ upon' request, similar licences to use the 
ttchnscd iaulkctud property rights (Article. 6 of 

'■ tbelP/*) cl Ne*co.' i ■ ’ : : ; ■

Pmel3j>. it has.'-co b t umtd that , the sublicences 
glutted to BT <w to H d  un^er. their respective 
technical ùsielScctual property rights «ill survive

(27)

(28)

(29)

termination of the agreement as irrevocable, perpe­
tual and worldwide licences unrestricted is to use 
and licensing (Article 13 (1) (b) and 13 (2) (b) of the 
IPA), subject only to the payment by each parent 
company to the other of a given royalty during four 
years. In addition, they also receive similar licences 
for Newco's own intellectual property rights.

(vi) Ownership by Newco of new techno­
logy

Pursuant to Article 7 (1) of the IPA, Newco may be 
the owner of the'technical intellectual property 
rights in new developments. In such a case; and 
assuming that a given development was actually 
made by one parent company under contract by 
Newco, such parent company (Newco does not 
have its own-R&D activities) will receive from 
Newco a . non-exclusive, irrevocable, perpetual 
licence to use that development for any purpose 
(Article 7 (2) of the IPA). Conversely, where the 
new development is owned by the parent company 
that effected it,, that parent company will grant a 
similar licence to Newco (Article 7 (3) of the IPA).

(vii) Trade mark provisions

Pursuant to Article 12 (3) (a) and (b) of the IPA 
each parent company grants the other (this time 
without .any intervention by Newco) a non-exclu­
sive licence to use and license the trade marks of 
tlje one in th^ territory of the other in Connection 
with the sale, distribution, provision or perfor­
mance of global products onlyv  . . v

(viii) Provisions regarding the distribution 
of Newco products

Ssurausrtt to Anicle 2 (I) of each DA, 
appoints the diiiributdr as its cxciusiye distributor 
in .the territory, Such appointment means that the 
distributor haj the esdusive right tcf ¡promote, sell 
and d i s t r i b u t e i n  the; territory (Article 3 (I) 
of 'thei: O A I t o  
promote (the ss!e efthcgiobal products in the terri- 
tory (Article 8 (I)). In addition; the .distributor 
agrees to obtain from Newco, with fome excep­
tions, all requirements for global products (Artide 5 
(I#. Finally.in consideration of the provision of thè 
service* the distributor pays to Newco 0) a variable 
annual charge, te e d  on .the. forecast that, each 
distributor is obliged to provide to Newco each
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year of the aggregate requirements of its own custq- 
meii for the following 12 months ('), and(ii) a 
usage charge. Also, in consideration of the licences 
granted by Newco to the distributor pursuant to the 
intellectual property agreement, the distributor . 
shall pay Newco an ahnuat charge that for the first 
financial year will - amount to US$ 6,5 million 
(Article 16).

Newco undertakes not to sell - global products 
directly or indirectly in the territory other than to 
the distributor (Article 4 (1)). However, Newco can 
sell global outsourcing services' directly to custo­
mer^ when it is desirable to do so for tax or other 
reasons and assuming that in such a case the distri­
butor releases Newco from its undertaking in 
Article 4 (1), (Article 4 (2)). The provision of the 
global , products to the distributor includes thè 
provision by Newco of all necessary use of remote 
networks on. the most competitive terms available, 
where the products are to be provided at one or 
more sites of/one customer located outside the 
territory (Article 6 (5)), and the provision by Newco 
of reasonable technical and commercial support to 
the distributor in sales and marketing activities 
(Article 9).

. B. Concerning BTs investment in MCI

(i) .Rettriction on transfer of shares by BT 
and lim its t& the ability of BT to 
increa^e;ijts sharehólding in MCI

(10) -Pursuant to Artide 5 (1) of thè lX. BT undertakes 
not to dispose of its shares in any manner whatso- 
«ver foriour yéars from thè doting date. After that 

' date, BT can te ll.b u t must give a right of farai 
: refusai (Artide 5 (3) oi thè IA). '

K‘\. '¡.r  ̂ '/
/fiàsuaiìl iei A rtide6 (I) of thè IA, BT b  granted 

J ' a c q u i r e  any oew sharesissued byM C l.....

any foreign òwnénhip 
testtictioùstmdeT^JS law applicale attherelevant .. V 

-'■«rf 6 (4) ©f t i i  lA)

. : :'H òw tW ,''pw Ì^t«) «mder Artide ?  (I) of thè LA. 
BTfc&sagrted «x)t to tequile. directly or indirectly, 
theownersbipofanyedditional cquity of MCI to . 
exceed 20% <hcrtof tmtil the lOth cinnróenary of 

. éte dotmgàae. Furtherroore,dtiring thè carne -

D h bis M k r M d  &it K dw attuai (equiitnentt of thè distn- 
bmor aie IcSs ihaa tboseKàud in thè ferecan, no pan of th« . 
cfcarge «ttl bè ithmàté by Ncwco.

•. ■ ’ ■ ’ -. ■ ■

period, BT has expressly undertaken not to seek to 
coiitrol or influence .the company (Article 7 (3) . of 
the IA).

A * •’
Once the 10-year‘standstill* period has expired, BT 
can increase its shareholding up to the level then 
fixed by the US Communications Act as regards 
foreign ownership. However, even if those restric­
tions were completely eliminated,' BT would 
generally only be allowed to exceed a 35 % stake 
’ in MCI by a tender offer or business combination 
that has been approved, by a majority of the inde­
pendent directors and by a riiajbriry of the share­
holders (other than BT) (Article 7 (4) of the IA).

------- T — !----------;---- ---------- ---“ — :------------ -

.(ii) BT’s consent rights and board represen­
tation'

• ' I 1

(31) The MCI board is to be composed of 15 directors. 
BTs representation on the MCI board will remain 
in proportion to its shareholding. BT is currently 
entitled to three directors. Four directors can be 
executive officers of MCI. There is à similar repre­
sentation on most MCI board committees. At least 
eight members of the MCI board must be fully 
independent of MCI and BT (Articles 9 (7) and 9
(9) Of the IA). \

BT, as the. sole holder of MCI’s class A common 
. stock, has been granted substantial consent rights 

with respect to certain coirporate, actions of MCI 
concerning equity issuances, acquisition ' of core 
and of non-core business, sales of assets and bor­
rowing above certain specified limiu.

(iii) Loss of rights provisions ’ . .

‘ (12) Pursuant to Article 9 (12) of the JA, in the event
- that eithef BT or MCI engages, directly^ or indi- .
; rectly, in the cOre business 0  of ̂ ¿he other (in jthfc :

 ̂ ofÿBTA.««d / jpuuWe-;; jüie. f: '
MCI) 'or transfers«  •; 

provides- sales and marketing:in ^oone^on;«ntl> ^
; any. person or acquires ati interest in any person 
. who î  engaged in the core business of the other, 

then the engaging party will lose certain rights.

(i Defined as all • telecommunication»* and otherelectronic infor­
mation services and equipment for the provision of such Ser­
vice». as they exist on the date of this agreement or hereafter ,

.. exist, including (but not limited to) all fottnsof telecommuni-
i. cation access and egress ; and value-added consumer and busi­

ness services generated through or as a result of underlying 
telecommunications services using all technology (voice, data 
and image) and physical transport, network intelligence, and . 
software applications, tod indudihg (!) information procès- ' 
sing, (in systems- integration and outsourcing, (iii) transaction 
processing and Qv) cable television. ■



27. 8. 94 Official Journal of the European Communities Nó L 223/45

In the case of BT, its shares in MCI will be 
convened, into common stock and it will lose its 
voting and consent rights and its hoard representa­
tion in MCI.

In the case of MCI, BT will cease to be bound by 
various obligations concerning future share trans- 
fen, voting or the standstill provisions mentioned 
above.’

*
II. LEGAL ASSESSMENT

‘ I ' i
A. APPLICATION OF ARTICLES 85 (1) OF THE EC 

TREATY AND S3 (I) OF THE EEA AGREEMENT 
TO THE CREATION OF NEWCO AND TO W i  

INVESTMENT IN MCI

In any event, the loss of rights provisions will not 
he automatically triggered ; there are a number: of 

' exceptions (listed in Article 9. (12) (b) and (d) which 
include .without limitation correspondent' relation­
ships in the ordinary course ,of business and any 
activities in connection with the ownership of 
Newco) and a procedure to be followed (including 
arbitration jn  c¿la of disagreement) bef6re a loss of 

.. rights is deemed to osisi. (M)

1. The creation o f  Newco

(a) Competition between the parent companies 
and/or Nevico

The parent companies must be considered poten­
tial competitors of Newco and of each other in 
respect of the global products, to be offered by 
Newco and 'actuai competitors in the bverall tele­
communications market. ' .

E THIRD PARTY OBSERVATIONS

; The inherent evolving nature of the business, scope . 
of Newco will have an effect on the issue of poten-. 
tial/actual competition ; it is therefore, considered 
that when (and if) Newco begins to offer some 
basic services (recital 11), the parent companies will 
become actual competitors of Newco. , ;

(33) Following the publication of a notice pursuant to 
Article 19 (3) of Regulation 17 and to Article 3 of 

, • Protocol 21 of tjie EEA' Agreement, comments ,
-;■ were received, from '■ two ' interested third parties. > 

One of then) requested its comments and identity 
to remain confidential. The other set of comment* 
received focused on the ability of BT to^distort 
competition in the provision of enhanced find valu- 

ESrvsces 'thrcwjgliOut Eurppc.'given -its 
. ' /  ceairc!' fit ■'UqA 'access. facilities in the • United 
. ' ICi^^dsm '^donthe:ltecessity,forth^ Commission

■ ^ to tetposc undertalusigs dn the parties’ with resptct ' 
J tonim-<JjsciMniai^ti>Mtment ofccjnpetitorsend

¡cj^^p^^on^com petitive, operataenii
- tS> fc^sSÌMé’T&è.
:.ti®i is ti» tetes^zattenicstiens market

H ie Commission atitdied carefully the comments 
_■! iecet^d aind teniidid&iii'^ by ■
' tb e jt thW  'gmim -h&i .©Lrcfidy been raised by . the 
Commission ond disomed in detail with BT and 
MCI. who had pnwided adequate answers and safe­
guards. CwH*quemJy,>these comments bave,-not'

', cetoed the Ownmmi^n/.tsi.. modify its substantive i 
: pesitioa'tediesaed ^inAr.-Anide .19 (I) notice and 
*spîwaedbcl(w,WK$aîd9 the nokfted t$reements.

(35) The abovementjoned conclusions are based on the 
•> . following; arguments.': •/;.

(a.a) potential competitiorl in international. 
.: value-added and-enhanced services

(W) y.iNewcoV offering will consist Of : a mixture' bf the 
parent companies' existing producuaridnetwork*. 
Prior to the incorporation' of Newco, the parent 
compsnies were competitors.«? leastto a limited ■ 
crtent, for obtaining contracts ■ for’/simil*r sets • of 
products,,and services. Thus, BTif^riiaicontraci 
witn Hewlett Packard North Amsric* for .the deve-' 
kjptpent y  * 'global communications ¿strategy 
ie«Si?d mainly on Europe and Asia Pacifit In 
addition, customers of MCI for value-added services 
in the United States of America With branches 
abroad could obtain basically the same features 
(mth ^m e lijaitations depending pin Ithe «number 
of locations abroad) in respect of these yalue-addid. 
services when ¿ntcring into contact wi^h their faci- 
lities abroad as when doing the same in the United 
States pf America. Although many of those services 
are provided;on a correspondent basis; rr1 i* 'by, 
means of connecting MCI to another TO'o network 
^ s«mecfthem — Mfclmail,for.insuhce — are 
; provided on a non-correspondent basis.
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(37). The parties have indicated that they Have with­
drawn from the market that Newco mill address: 
However, Newco has in fact received a licence 
froth the parent companies to use the technologies 
and the latter retain the ownership of their respec­
tive know-how and intellectual property rights and 
also keep intact their respective R&D capabilities.

-Newco will not do any research and-development 
on its own but will award contracts mainly to its 

„ parent companies to do so. It is therefore consi­
dered that the. parent companies will certainly keep 

'  and increase their proficiency and know-how in 
respect of the technologies required to stay in (or to 
re-enter) the jnarket - '

■ A.' '

In addition, although the ownership of any - new 
development could be awarded to Newco, it is 
possible (depending on the specific arrangements 
made in each case) ihat the developing parent 
company obtains the ownership, ;an<C in any event, 

. the parent 'companies ,will receive licences from 
~ Nfcwco for using any such developed technology 

for any non-gtobal product. J . '

(U| The parties have declared that they intend to offer 
to their intranstioiial Customers (that will usually be 
the national facilities ' of. Newco's ' international 
customers) a set of services that for the customers 
will haw an identical look and feel to the'Services 
offered by Néwco in the-international arena. For so 

' doing they will receive from theOther parent 
' * ' ■ company thpugh Newco the appropriate licences. 

Neither BT. nor MCI ire prevented, within their 
own territories/frornsetting up local subsidiaries in 

.‘ •riy gtvieñ co u n u y to serv e th c  local needs of 
. companies: in -those countries. As a reiult a! 

Customer could be contracting at the same time 
' « ; with Bt*. (pr MCI), , outride Newco,'for ̂ its lúcál 

needs ànd withBT (orMCI) asexclusive distributor
- of Newco for the customer’s international needs.

(Itl -TuBlii t o oĉ '^aiom cn may be international,-but 
-̂çOfKSfesitn&ion of- énlfic,<n.. either, the. - 

" v- U ^  States of America .
• í^ ./ch a t l ^  relev»!« p«ent company's offering could 

be in direct competition with thst ofNewcówere 
die customer' »decide to forego Newcos inrema- 

' ^tHmd spread ^  order to get' a good deal on v  
domestic telecommunications which formed  ̂thé 

' bulk of i s  needi.

(40) Ftnal)y, the p«rmt compsnics tnl1 maintain 'their 
comméfdal presence «nd reputationintactThey -

----- - J r — " • , --------:— — — --------—

will alad keep, in particular because they will be the 
exclusive distributors of Newco, and mercase their 
knowledge of the market in terms, for instance, of 
customers’ needs.

All the above- elements make the probability of 
such a (re)entry more credible.

(ab) Actual or at least-po ten tial com peti­
tion in the overall market for telecom ­
m unications services

(41) BT aind MCI are the fourth and fifth largest tele­
communications companies in the world in terms . 
of traffic.. BT, as the former monopolist in the 
United. Kingdom, still keeps 9 very substantial 
amount of market power in that Member State as 

. reflected by BTV overall market share (around 
90 % of the OK market). MCI is the second largest 
long-distance carrier in the United States of 
America, although significantly behind AT&T.

Under a traditional approach based on the state of 
international telecommunications prior to liberali­
zation! Tps were limited to activities on their 
respective'domestic markets and: thus did riot 
compete. However, this view cannot be maintained 
any longer, at least as far as large users of telecom- 
iftunications are concerned. The different networks 
compete, oh features and prices for the installation 
of the telecommunication hubs of those large users. 
The intensity/pf this competition is bound to 
increase in the comjng jyears as long as the liberali­
zation process continues.

(42) Both MCraind BT develop direct activities outside 
their home markets by means of subsidiaries 
and/or their activities in international organiza-

< tions. ' 'v

MCI employs 150 people -in Europe and has several 
. subsidiaries mi different Wmber Slates (Gertnariy, 

Belgium, Franc^ It^y and/the United Kingdom). 
Those subsidiaries provide the liaison office With 
the local'-TO involvedi and also provide maihte-. 
.nince and repiir of customer-based equipment, 
and coordination of billing information with multi­
national customers. They also support the sale of. 
several of MCl's services (i*. MCI Call USA, Vnet) 
which are available to European users and in 
competition with international direct dial services 
offered by BT or by other TOs in their respective 
hoine markets. Apart from the subsidiaries already 
mentioned, MCI has a branch office in the United' 
Kingdom, MCI Ltd, to! hold the name only, and
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another in' the Netherlands, MCI Global Ventures 
BV, intend«! to be the holding company, of a 
project that did not materialize. In addition, in 
Greece,; Ireland, Spain and the Netherlands, MCI 
conducts 'liaison activities and tales support for 
services through independent contractors.

> ■ ■' ■
,(43) Having concluded that BT end MCI ore, and for 

the foreseeable future will continue to be, at least 
potential ; competitors in the two markets 
concerned, it is necessity to assess whether the 
crpatioA by them of Newco falls under Article 85

■ ok  : ' v  ■ ■ "

MCI currently; provides enhanced private' line 
services between the United States of America and. 
the United Kingdom pursuant to a telecommunica­
tions services licence in the United Kingdtim. In 
addition, MCI also provides data-only services for 
one customers worldwide reservation system using 
VSAT licences issued in Germany and France to 
Overseas Telecommunications Inc, an MCI subsi­
diary, .

Finally, MCI has a 8,5% participation in the 
Financial Network Association (FNA), en associa*

• tion formed for the purpoie of helping the supply, 
on i  correspondent basis* of specialized telecom* 
munication services to the global financial commu­
nity. In addition, MCI had a,25 */« stake in Infonet, 
but has divested itself thereof.

It has not befcn demonstrated conclusively that the 
creation of Newco is the only objective means for 
the parent companies to enter, and stay in the 
market for international and enhanced valui-added 
services, because both parent companies are 
companies that currently have substantial activities 
in similar fields, including the provision of services 
to customers abroad, sometimes on a non-corres­
pondent basis, and that haye the financial and tech­
nological; capacities required to enter the relevant 
market on their own. In doing so, they will be 
facing substantially the same constraints, in terms, 
for instance.of regulation, that Newco Will be 
facing, when trying to-ente( the relevant market In 
addition, the creation of Newco' mtskns that each 
parent company is .unlikely itself: to develop a 

.. similar set <̂ f1 products fpr use in the- relevant 
market bn its own. For these reasons, the creation. 
of NeWco falls within the scope of Aitide 85(l)of 
the EC Treaty and Article 53 (1) of the EEA' Agree­
ment. ;

- BT has substantial activities • in some Member 
Ssstet, in particuiar. France, the Netherlands, 
Germany and Spain (where it has recently created, 
to|frther tfith the Spanish Banco de Santander, a -

- |3!nt venture to offer data services in Spain).
. Howrver, (he bulk'of BT*S activities abroad prior to

'. ilte transaction with MCI was in the United States ' 
of America. As V  result tof the operation. most of 
British Teletom North America (BTNA) activities 
will be sold to MCI, and Syncoidia will be trsru- 
fctted'.to N€,©c©.;Nori£lhe!ei$, BT will keep a rwi* .

’ dual etaff presence in the United States of America 
acid BT USA foldings. the US bolding company. ,

. '• Apsn from ¿these, BT will retain BT US Capita} 
Corporation ;iwhich is u£?d by BT for obtaining 

^ . fun^ in t h e ; ^ ’,fnark^-'_BT US'Peginj-!ni,^BT ;

ATikf.
*' -US$ :2«Ita'n.; which does .

c^^«.0Ti®y.Mif5sKts£c <itferAT&Ts commercial. 
: h'espects to :

■ t

■ In,addition,-under its present structure, Newco can 
be considered as a vehicje for the parent companies 
to pool their respective intellectual property rights 
and to cross-license each other and Newco. ori an 
exclusive basis as far. as the services to be offered by 
Newcb are concerned, given in particular, the non*; 
com pete provision, but also £iven the intellectual 
property agreements, the geographical scope of the . 
licences granted to Ne^co by the parent companies 
and by Newco to, them, and |die terms oi’tiie exclu-

1 sive distribution egreisnenu. The Commission has 
indicated, in retpect of reciprocal licences between • 
competitors on an exclusive basisi that the benefits < 

\Vjef.tHe b l^ k  esempUon reguli^C|ns on patent and 
v; ■ licences, aw

conferred only if the jparde$,,«ii{not ^ubjcct jto.ony
■ Jndn*v

thc^'Cofnmuniqr,'•.
against imports {rom nbnrmembcr «kintrie$ and

- thefeby edvertsly effect the conditions of competi­
tion within the Community. ,

^ ) A p p t im k ^ ^ A M d t  s t  V  tb* Éc Twtty
• A n id ti3  ■©/ the EEA Agntmtnt to tbt

%

For the abovementioned reasons is concluded 
that Newco falls within the scope of Article 85 (I) i 
of the EC Tresty and of Aitide 53 (I) (if. the EEA 
Agreement

1 3 8
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2. BTY investment in MCI

(44) As a general rule, both the Commission and the 
Court of Justice have taken the view in the past 
that Article 85 (1) does not'apply to agreements for 
the sale or purchase of shares f) as such. However, 
it might do so, given the specific contractual and 
market contexts of each case, if the competitive 
behaviour of the parties is. to be coordinated or 
influenced.

(4€) Of these restrictions, the. non-compete provision 
and the obligation to buy all requirements for 
global products from Newco are ancillary to the

4 creation and successful initial operation of Ncwco. 
In this respect, they are considered to be subsumed 
under the joint venture and, consequently, they will 
not be assessed pursuant to Article 85 (1) of the EC 
Treaty and Article 53 (1) of the EEA Agreement 
separately from the joint venture itself.

The Commission consequently assessed whether 
the presence of BT*s nominees to the board of MCI 
could give rise to coordination of the competitive 
behaviour of the two companies, in particular given 
the access that BT will have to MCI’s confidential 
information. • In this respect, the 1A has been 
drafted-in such a way that BT does not have the 
possibility to seek to control or ' influence the 
company.-This is particularly so in the case of the 
obligations found iri Artides 7 (1) (not to increase 
shareholding for 10 years) and 7 (3) (not to seek to 
control ór influence the . company).

In additiòn both American corporate and antitrust 
laws would Impede any misuse of (or even the 
access fo) any1 pièce of confidential information of 
MCI by. BT.

For . the reasons mentioned above, it is concluded 
that the investment by BT in MCI does not fall 
within the scope of Article 85 (1) of the EC Treaty 
or Article -S3 (I) of the. EEA Agreement.

Newco is the way chosen by BT and MCI to enter 
the relevant:market In this respect, both restraints 
are different expressions of the same firm commit- 

. ment made by the two parent companies towards 
each other and towards Newco, and required for 
Newco to successfully enter the market conside­
ring the characteristics of the emerging market for 
global value-added and enhanced services (and 
those of the overall market for. telecommunica­
tions), in terms of uncertainty and associated risks, 
substantial investments required, and level of 
competitioft'from<similar„ventures. Those characte­
ristics'are reflected in the fact that Newco is 
expected to incur substantial losses at least during 
its early years of operation.

-The non-compete clause is aimed at ensuring that 
BT and MCI will concentrate their efforts on 
Newco, as regards the services to be offered by the 
joint venture; thus parallel activities by them (for 

^instance in cooperation with other TOs) do not 
frustrate Newco’s success in entering the relevant 
market.

S.-APPLICATION OF ARTICLE 85 (I) OF'THE EC, 
TREATY AND ARTICLE 53 (I) OF THE EEA 
AGREEMENT TO CONTRACTUAL PROVISIONS

(45) The following prévisions restrict competition :

(a) (be appointment of BT as exclusive distributor 
of Newco (Article 2 (I) of BTs, DA) within the

;>fróm
-•:* ■ ny&ftemco ̂ ^«c<!«nrements for global products

. (c) the non-compete provision as regards the activi- 
, . of -the JVA); «

. (d) dteloss of rights’ provisiontputtuant to Article 
f(IJ )  (e) of thè 1A, . as regards thè activities of 

. MCT^nithe territory of the EEA.

O  Sc* the ■ D itto a  la. Philip ■ Monis/RtBibtsndt/Rothwaw re­
fund to the Kthgceart ea Compttfek». points .98 to 100 
and Joined Cues 142/84 and 15Î/84. BAT and Reynold« v. 
Comawrton, ll9f7J ECR 44t7.

The obligation on BT and MCI/as the exclusive 
distributors of Newco, to buy a|l’ requirements for 
global products from Newco, is aimed at ensuring a 
stesdy stream of funds for Newco and at increasing 

.the credibility and market reputation of Newco; if 
the parent companies were free .to obtain global 
products from, other source*,, in particular in cases 
where, Newco could adequately satisfy a particular 
requirement that might severely affect die credibi-

• to hotobligedZto:
obtain ’from itsparentcomp»niesall of its require- ; 
ments'for telecomrnunications and other products

: Ancillary provisions are usually accepted for, a 
.limited period of time. In the present case,

i however, in view of the particular circumstances of 
the market in which Newco . will be operating,, 
including the substantial investements involved and 

, the associated risks, those provisions will be 
accepted (is ancillary fqr the entire duration of the 
exemption granted by this Decision to the Joint 
venture.
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(47) The appointment of BT as exclusive distributor of 
Newco within the ERA falls under Article 85 (1) of 
the Treaty and under Article 53 (1) of the EEA 
Agreement because it has es its object or produces 
es its effect 'the isolation'of the EEA: against 
imports 'of the relevant services,' es offered by 
Newco, from outside the EEA. Such fact will adver­
sely sifect the conditions of competition within the 

. EEA. In addition, it'cannot be considered ancillary 
to the creation of the joint venture taking in parti­
cular into account that the agreements foresee the 
possibility of the distribution becoming nonexclu­
sive (Article 3 (5) (a) of the IPA). ,

As to the appointment of BT as exclusive distri­
butor of Newco . in the BT territory outside the 
EEA territory and the corresponding provision 
under MCl's distribution agreement concerning the 
Americas, these provisions do not produce any 
appreciable effect in the EEA. For that reason they 
do not fall ynder either Article 85 (1). of the EC 
Treaty.or Article!53 (1) of the EEA Agreement.

(48) • |n view of the current state of development of the 
overall market for telecommunications, the ‘loss of 
rights' provision affecting BT (Article 9 .(12) (aj of 
the IA) and, in iso fsrat the territory of the EEA is 

/ not concerned, the loss of rights' provision affec­
ting MCI (Article 9 (12) (c) of the IA), will not 

. produce any appreciable effect in the EEA. For that 
reason these provision» do not fall under either 

. , Article 85 (I) of the Treaty or Article 53 (1) ,of the 
E E A 'Agreement.'' • ■

As a result, MCI might for instance in practice feel 
dissuaded from setting up a local company in any 
country within BTs territory to provide non-inter- 
national value-added services, eve though only 
using its existing range of products and services 
(that is, without infringing, any intellecutal property 
right belonging to BT or to Newco), within that 
country.

Any agreement which presents undertakings in 
third countries from becoming suppliers or.compe->. 
titors within the Community falls within, the scope 
of Article 85 (1) of Jthe Treaty (and under Article 53 
(1) of the EEA Agreement). The assessment of the 
case has not shown the existence of any .reason that, 
would justify departing from ithat established prac­
tice. .

In addition, a nontcompete provision that extends 
beyond the field of activity of a -joint venture 
cannot be accepted as such(').

For those reasons, the 'loss/of rights’ provision for 
MCI pursuant to Article 9 (12) (c) bf the IA falls 
undpr Article 85 .(1) of the Treaty (and Article 53 (1) 
of the EEA Agreement) in so for as the territory of 
the EEA is concerned. ,

EFFECT ON TRADE BETWEEN MEMBER STATES 
AND BETWEEN MEMBER STATES AND EFTA 

' COUNTRIES',.'

Ow'thc cootnty/in sb far es the. territory of the 
'IEA; b_:cciKcroe<t: thc .'ioa .of rights' prowion 
' piWuarit 9 H2) (c)k already irts'ah. appre­
ciable effecs .m .tfe' ESA aad cannot'be considered

;.«a^|ÿM £a;^to.'te^totÿ;® ftheÆ EA-'tein« .«s’;: 
«i iSfi fc• ' '  ©f thé, tefecota-: 

ms&t, tààî ,arç currmtiy eutside the' 
UtàatU''voof»ii;éi. Newco but', within-the widely. 

; defined] *crô bp inétf of BT. In this respect; this 
;.-.p«wisica, r f î i w ^  ii'is^ciot'e'ison-cbmpet* praM* ■ 
ti®a.43Siîch,,b©œasfi'MCI Is n<a actually prevented’ 
juom . œmpsûag on its emt 'la BTs territory (the 
çSfeaof the ptovpiaais to make' MCI pay a high 

' € ^ ^ / . é t e i d a : p ia iap e u '-with BT. in ;
fidds, differe&t 'fecsn t&oss1 covered ' by Newco), will • 
ttômthdess {Kodace à practical cffsct vtity ckoe to ' 

_ • '/eoevcompcte,«fel%3ti©n. " - ; ,■ !■ ■•, ■ , ■

• • «V *

(49) - In point 39. (i) of the Guidelines on the application ' 
of EEC competition rales in the:telecommurtica- 
uons t« to rR  issued by' the .Commission,'it is 
stated that. as in the, entire Community non-re-.,

■; :.*emdvi 'jervtct»?' ¿M uipniM tr^^ -i. $

the •atuAieiiv, -î i, ; ><.-
''. cover the provision of vdue-edded services not only ' v. 

between the EEA and abroad, but dsb between any 
two EEA Countries.Siuch effect on trade between 
Member States, and between Member States and •> 
the EPTA countries, is going to be substantial in ; 
view of the growing1 site oi the market, and bf the 

■further expansion' expected for'the coming years.

ùMiïÊï

O 5ee Article ,3 (3) of Cotsunissioa RegulationiYBBC) No 2349/ 
. 84, Article 6 (») of Commissioa Remladm (EEC) No 418/85 
and Artide 3 (5) of Cotnmisttoa Regulation (EEC) No 556/89.

O OJ. No C 233, 6. 9. 1991. p. 1

H1
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.obtain the financial means to finance the improve­
ment, of.its infrastructure in the United States of 
America. .

As regards non-ancillary provisions, they also affect 
trade between Member States, and between 
Member States and 'the EFTA countries, because 
they tend to insulate, the entire EEA by impeding 
the development of existing or new activities by 
MCI within it, not only in respect of the products 
and the geographic areas within the business scope 
of Newco(as a result of the exclusive distribution 
arrangements) but also in respect of products or 
geographic areas that are outside the business scope 
of Ncwco (as a result of the 'loss of rights’ for MCI).

As the provision of services between any two EEA 
countries is included in the business scope of ' 
Newco, such effect on trade is substantial.

D. CONCLUSION IN RESPECT OF ARTICLE 85 (I) 
OF THE EC TREATY AND OF ARTICLE 53 (I) OF 

. THE EEA AGREEMENT

(JO) In conclusion it is considered that the creation of 
Newco falls under Article 85 (1) of the Treaty and 

. Article 53 (!) of the EEA Agreement, and that this 
is also the çase of the non-ancillary provisions
• mentioned above; The restrictive effect on competi­
tion and on trade between Member'States is consi­
dered to be substantial.

E. APPLICATION OF ARTICLE (5 (3) OF THE EC 
. TREATY AND ARTICLE 53(3) OF THE EEA 

■■ ' y  AGREEMENT : -

(Jl); The objectives of the parent companies in entering 
this set of transactions are somewhat different BT 
wants to become s leading global provider of inter- 

.national, value-added and enhanced tetecommuni- 
catioM cervices in .the world, but with a particular 

. emphasis in luiope and in the United States of 
. America. ^Collaboration .with a: major American 

> ; •  .playCT.WMjpat ^ l aty/importwt for BT io achieve '

' ■?,m arketf^ '

, « a y  mainin teres: was to maintain: tu  competitive 
position i n th e  Americas, in ■ particular against 
A T& T.ln bnderto do so. as customers’ demand 
for gtebal services was increasing, MCIconcidered 
lit necessary i to add a global dimension io its 
services but without having to establish itself 
ab m d ; it «bMcfere chose the (bint venturealterna-

• thw. MCI (fint -entered - into Infonet' bus finally 
opud-ior -an ^alliance with , another TO. In this 
respect after negotiatingwith differentTO’s it 
turned toBT.As a result of the traruictions it will

(52) The agreements notified, in so far as they fall under 
Article 85 (1) of the EC Treaty and Article 53 (1) of 
the EEA Agreement satisfy the conditions for 
exemption laid down in Article 85 (3) of the Treaty 
and Article 53 (3) of the EEA Agreement.

(a) Improvements

(53) It is considered that Newco will improve telecom­
munications services and. technical/economic 
progress in the Community in the following ways:

—■ The combination of BT and MCI technologies 
: will allow Newco to offer new services, based 
on the existing services of the parent compa­
nies, more quickly, cheaply and of a more 

■' advanced nature than either. BT or MCI would 
have been capable of providing alone under 
their existing technologies. Such combination 
will nevertheless require a very costly and time 
consuming effort as demonstrated by the fact 

. (hat the set of services that Newco will offer 
will not be fully operational within five years. 
In addition, as a related consequence, MCI 

, technology, which'is said to be one of the most 
credible arid user friendly in 'the world, will be 
made available, to European custo.mers ' of 
Newco (within the limits imposed by the non- 
ancillary provisions to be discussed below).

— The strategy of Newco for entering the market 
. is to add valuer to Jjasic transmission - capacity
(international private leased lines) obtained 
from local TOs. However, Newco will not use 

. the features of each'national network involved 
' but will instead additsown switching systems,

S  . cairprbsessinjg/routing,'signalling and databases 
. as weir as software to provide the international 

seryiceson atrulyseamlessbasis. Thisisconsi- 
. .: dered to be .a real advantage oyer existing inter-  ̂• 

'. fiational services that are provided '(this- |s_the 
. -/^itase.; of ^ T . and- MCO hy interTOnnecting ' 

. national < networks that are usually, incompatible 
.« in terms of structure, software, hardware and
- management systems. Hie result of a combined 

"network so creative, is as strong as. its weakest 
'  link arid fo, the number of servicesand. the 

features thereof are those supported by the less 
.. performant national network involved:

— In addition, if succesful, Newco could allow the 
. Community’s most important companies to 

' achieve levels of telecommunications perfor­
mance on an international level currently only 
available at some national/local levels, that
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could enable them to better withstand global, 
competition from other corporations operating 
from parts of the world where technological 
advance in telecommunications is becoming 
common-place. -

■-— Finally, Newco will allow cost savings resulting 
from its operation of a single network architec­
ture reflecting economies of scale at a technolo­
gical and operational level, and possibly from 
cheaper interconnections obtained from TOs 
given Newco’i  expected size. In this respect, 
Newco will np doubt generate competition 
between thè providers of international basic 
transmission capacity in order to obtain the 
lowest costs' for its business, and will try to . 
direct traffic'over alternative routes in order to 
achieve'the lowest cost routing available.

In this respect, the exclusive distribution arrange­
ments for BT will ensure in respect of its customers 
that there is a singly-perron to contact in case of 
any kind of difficultés- related to the continuous 
provision of the services anyWhere in the world. In 
addition, the 'loss of rights' for -MCI, seen as a 
means of permitting confidence between the parent 
companies to grow (see recital 62) would guarantee 
the necessary stability of the underlying relation­
ship between BT and MCI necessary for it to be 
succesful. A succesful entry by .Newco will increase 
the level of competition.in the relevant market, and 
hence the possibilities of choice available for custo­
mers. Such stability is also a very important 
element for customers When considering giving a 
potential supplier res portability oyer a strategic 
element as to their telecommunications needs.

(54) Both the exclusive distribution arrangements in 
respect of BT and the 'loss of rights' for MCI as 
regards the-EEA, .are aimed at ensuring that each 
parent company concentrates its marketing efforts, 
in terms of prospecting'for customers, investments 
on . ’ régional and/or national networks and other 
facilities, within its respective territory, as required 
by a successful market entry by Newco. At the 
same timé, Newco will, benefit from the reputation 
and track-record of its parent companies,' vti-a-tis 
its potential customers. ■ ,' ", ■

(c) Remaining competition

(56) The création of Newco Will not afford the parties 
the possibility of ' eliminating competition in 
respect of the categories of services to be offered by 
Newco. Such conclusion is also applicable to the 
non-ancillary restrictions identified above, and is 

: based'On the following arguments:

(b) Consumer*

(SJ) 1 The incorporation 6f Newco will mean that consu­
mers in general will benefit more rapidly from a tel 

. of new ' advanced - services than NewcoV parent 
companies Would have been capable of providing 

■/ separately..-/,*'■■■ - •. • /  ■'

’ In eddidon, consuirn£t3, big companies in this case.

- o greater- produa postfolio of developed and
,ra.':eperatc, mof* - - 

itp/Veiset;'
^ » « n t l i  ‘their,-

CbfîwMiiftày.Ù J BEA coin^e&diK;e«5l
I

— to»«  pricing «suiting from ih? eoa savings to 
ju'-n-resulto! o p o^om l

;■jp t^ i í ¿ ’'cíí'-,tós*l',TOí.'.' ,

Sttài «¿vantanti vtll úaprsw the competitive posit 
:.tìiw':cf--«h08i  -'éwnpaky-ose« in ihm -’jttpectrçe’
: am te^ia.pM tieukf ^ j 'n i t  ccrnpethors that have, 

Shcir disposa! * moca : ttám xeú tefecçmiinunica-

— At Newco's level there Will be significant third- 
party competition coming first of all from 
AT & Ts Worldsource and from Eunectom (or 
from any. enhancement of Eunectom if plans 
for a Closer cooperation between, Deutsche 
Bundcspost Telekom and France Telecom go 
ahead). There will also be competition from 
other existing alliances, such as Unisource .or 
IPSP. or from alliances to be • concluded 
between TOs that have not taken a position 
until now (like Sprint and the'Btby ¿ells’ in 
the United States of Americti, NTT in J*p*n 
and some significant European TOs like Telcf&- 
ttica, Belgacom, Mercury or STET). Finally, the 
parties : also expect. cOmpctition.atleajt for

;H % «»c*t»o!^
'^ « 'in c h r f in ^

companies (like-IBM, DEC and, EOsjind infot- 
y, mstiofi service 'companies;' {like ^Geis and 

CompuServe).

—* Multinational or other big Companies are 
sophisticated purchasers with thè ability to. 
build their own private network solutions or to 
eitr&ctoffers from .competitors òf Newco. This 
ĝives the multinationals considerable bargain-. 
ing power reflected in: intense pressure on 
margins, and competition between the suppliers 

. ' for customers.
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(57) In thaK context, the Commission has examined in 
detail and discussed with the patties, the extent to 
which access to MCI And BT networks by third 
panics is possible. This i* an important question 
that can become of particular relevance in the near 
future, as is also the issue of possible cross­
subsidization of- Newco by BT, an issue that the 
Commission has also examined in detail.

In this respect, existing regulation to which BT 
and/or MCI are subjected in their respective coun­
tries prevents such cross-subsidization and/or 
discrimination from taking place.’

As regards MCI, under the requirements of the 
Communications Act of 1934, as enforced by the 
Federal Communication Commission (FCC), MCI’s 
network arrangement* and services are described in 
publicly available tariff schedules or contracts.

to keep records of any material transfer between 
any parts of its business.

Those regulatory constraints are reflected in the 
agreements, so that actions undertaken by MCI ot 
BT in complying with.their respective obligations 
are excluded-from' the non-iompete provision in 
the JJVÀ (Articles 18(3) and 18(4)) and from the 
‘loss of rights' provisions in the IA (Articles 
9(12) (b) (iii) and 9(12) (c) (iiii)).

The- abovementioned regulatory constraints, toge­
ther with the additional explanations provided by 
the parties, have permitted the Commission to 
conclude that it is not necessary for it to take any 
funher action as of now, including requesting the 
parties to make appropriate undertakings to the 
effect that they will neither discriminate nor cross- 
subsidize; However, should this conclusion prove to 
be wrong in; the future, the Commission will 
immediately apply the competition rules of the EC 
Treaty farid'if applicable those of EEA Agreement) 
as required-

The Communications Act and the FCCs policies 
prohibit MCI from making any unjust or'urtreaso-, 
nable discrimination in sthc provision of its services 
including access to these services by MCl’s compe­
titors and foreign correspondents. In addition the 
FCC has a complaint process, should any party feel 
aggrieved by,MCIs.actions or inactions (or by those 
of any ocher TO in the United Sûtes of America).

(d) Indispensability

(i) Ncuxo

(58) The. formation of Newco itself is indispensable for 
the parent ̂ companies to successfully .enter the rele- 

'". i vant market:

•V?:

The situation, i r  similar asregardjB T  because 
underthe terms of the Public-Telecommunications 
Operator Licence thatBT received/under thè Tele- 
communicationAct J W . which isenforccd by the ' 
Office bf TelecommuniÇations (Oftel), BT cannot 
(how «indue ¡preference or discrimination m the 
provision ofccnsinservices towàrdscther persons, . 

Ccuèif of 'Ita’&vn sbràncu /
■ *• ......

JW/V from' '
-making erwigcments with overseas Correspondents. ' 
: including MCl/which »euld exclude them from 
dealing v«ith ̂ cther ofjemors 'in, the 1 United 

r I S of BT* licence
(togetÎKT^tframditioa 38. in so far as the confi- 
dentiality of customer information is concerned Vìi 
cmpowers Oftel toect against ahy: unfair cross- 
MbUdy by BT juul imposet upon BT an obligation

O Th« w t of such (atomistica is also inciqtd by the Ocu Sr- v: 
Sghcdul* oi the JVA. 8Q tffach »Inww mnadttn

— Newco will allow the time required for the rele­
vant services to be marketed to be substantially 
shonened. As many other companies (mainly

- alliances) are entering the relevant market, , the 
; time required for being in the market with a 

comprehensive set of services is. a competitive 
. factor of the utm«t importance. . [ '

cach ̂ parent

‘’ risks inherently associated with: the'complex 
Organization -required to offer;such aemces at 

?,ti»e scale andwith th i other-features required, 
by .multinationals and' other big international

• . ¡ - ¿ v ; ^ :v ;■ ,v ./•
— Finally, as indicated in recital 7, Newco is a 

means to quickly overcome the inadequacies 
associated with the provision of the services and

' features (one-stop-shop, end-to-end- and seam­
less batis, etc.) required I by multinationals and 

: other big international users; under the existing 
framework of cooperative relationships esta- 
blished by TOs. ■'": '.>

U 3

'Vi«/ ,ii\j : _4 \
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(ii) lixiimitv ilitlributian without the intervention of BT or with the inter­
vention of 'BT only as support distributor.

(JS) Under BTs distribution agreement, _BT is 
appointed by Newco as the exclusive distributor for 
Newco’s products in a wide territory, covering the 

. entire world excluding the Americas.

Soch exclusivity is reinforced by the licensing 
provisions in the IPA. Thus, pursuant to Article 3 

'(4) (a) (iX Newco sublicenses 6T solely for the *|erri- 
tbry* and MCI solely for the Americas to use the 
combined technology it has received from its 

. patent companies in thé distribution of Newco’s 
products. In- addition, ,each parent company (or 
distributor) receives^directly from the other a non* 
occlusive licence to use and license the trademarks 
of the latter within its own territory. Thus, BT 
grants MCI such a licence for the trademark, of BT 
but limited to the Americas (Article 12 (3) (a) .and 
(bj) end v>ce versa. • • -j

(60) Thé Commission has therefore examined the 
extent to which such passive sales are possible for 
all kinds of customers. The parties have confirmed

■ that passive sites (') will be possible irrespective of 
the actual size and location of customers, and the 
Commission considers (and the parties have recog­
nized} that passive sales by each distributor to 
customers in the exclusive territory of the other are 
indeed a genuine possibility (*). Thuj, any potential 
European customer, with activities in at least two 
Member States, but no presence in the United 
States of America, can contract with MCI (instead 
of BT, the exclusive distributor for the EEA) the 
provision of Newco services in the EEA only. MCI 

, will conclude the sale in Atnericà (without infrin­
ging any licence granted to it by Newco or any 
trademark licence granted by BT). and will then ask 
Newco to procure all necessary usé <o.f remote 

, networks (third-party'"networks) on' the, most 
competitive' tefnis available. For so doing, Newco 
could, in some cases, engage BTs services (in parti­
cular as regards regulated services still provided by' 
BT); but will always bé obliged to obtain supplies 
on a compétitive basis. In addition, MCI will be 
responsible for that customer.

Theparties have provided the Commission with an 
. ertsy of arguments supporting the indispensability 
of the exclusive distribution ' arrangements1 for BT 
in the transaction. Both have particularly stressed 
tte pttxîcîton 'of tbs valuable intellectual property 
sights they bayé Contributed to the joint venture 

.'.sgssmt. outsiders but; in particular, against each 
".Ci5l?iv In this eootist. both parties have  ̂stressed 

that they: hj^e iw« found a more-efficient manner 
d  organizing the distribution of the products in • 
'bslanced w^v,;y'.y,y-yv ' / 'y - ’y

- '' : ’v • . ”• y  '■ '-

TékMJg thciit.fans intoconsideration,, together «nth

., :&ÿ-éî* ;Nf»co)
- ■'1

-
os betnjiindispeflMble . 

'fàà ths,^miûvs ̂ i c a  {in particular the distribution 
';:el d ^  p ro d ^ ; '^ - :ip"v«éicient manner) resulting -

ipinpwidejl; «fût ’-U. least a 
:' -Ju available-for ;£EA',
■ cJsMKiw:0r|ieiW'&à1w â  undenîood. es regards 
' MCk-fhe . j$sstlpU(ÿ ofîersd ’ to a EEA cuitornrr o l . 
'• • forthe. provision of

. ' thw&a availability©/
Iflüsd tiftis or the required customer service) 8>yt

I •

(41)

In conclusion, the exclusivity is considered indis­
pensable within the meaning of Article 85 (3) of 
the EC Treaty (and pursuant to Article 53 (3) of the 
EEA Agreement'). , 1

(ni) MCI'i lots of rights'.pursuant so Article 9 (12)
(c) of the A4 : y

A4 eiplained above, , Article * (12) (c) of the LA 
provtdesfor MCl to lose certain rights in. the event 
thatM CIbeTO^6en^gedinthécoirebiùinessof

\ i n ^ n ï * of1$ ; vptjdV
iitM'Henüre’' BEA^

O ThrUtew »vaiUbic wmi3n cfth* businesspUn evtn'makcs a
- duonctton between 'remetru les ' (where t  customer requests 
. .- a M  from one ditinbutor for service« in die .other distribu- 
' tor'* mtmiy) and ‘passive sales'(where a customer requests 

■’b*fb train» distributor Which is toot responsible for Uiat tetri-
■ io«v cuttomrj). Bosh ealei ctn be effected. The relevant dis­

tribute« witf independently prepare, a bid withoutconsultin* 
' tlw ether, and New«0. t 0 the extent that it will be invoiced 

will cot disciote to one distributor the prices or conditions it 
'• ’ has peovidcdto the Other cr ony confidential information .re- 

mrdins Uie customer. , ■.>;
O In addmocvdiffertncn in MCl and BT prices for Newico sèr- 
; «ices will occur in so far. as each will be related to local condi­

tions and supply
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(62) Hits provision has to be considered against the 
imbalance between the very high value for each 
parent company of its proprietary software licensed 
to Newco (and to each other within their respective 
territory) and the low level of prtitcction to which 

.. ..the software is .entitled under most intellectual 
property laws ass force. Basically, the same software 
is going to be used by Newco to serve the needs of 
its international customers and by each parent 
company to serve the Intra-national needs of their; 
customers within their respective territories. In 
addition, it has to. be- taken into . account that 
through Newco .(and the licences that Newco will 
grant to its parent companies in respect of any new 
development) the technologies of both parties wilt 
be increasingly interlinked and, hence, will, be
increasingly difficult to separate.

. * • ' i

For these reasons, the parties decided not to 
include a terminationprovision in the IPA in case 
of infringement, and instead to include, the loss of 
rights* provisions in the 1A. In this respect, the 
latter can be seen ;as analogous to the territorial 
licensor protection permitted under both the patent 
licensing block exemption regulation (Regulation 
(EEC) No 2349/84) and- the ■ know-how licensing 
block exemption regulation (Regulation (EEC) No 
556/89): -

From this point of, view, the. 'loss of rights*
. pursuant to Article 9 (12) (c) of the IA are indispen­
sable in particular as a means of permitting.confi­
dence between the parent Companies to grow and, 
consequently, to permit the necessary transfer of 
technology so as to allow Newco to succeed.

s "• ' . ; .

(6,1) ‘ However, as indicated above, mth provision will 
■Iso produce the effect of substantially .preventing 

. . MCI from entering the EEA using only its own 
. proprietary technology. The Commission sees no 

’ . justification for accepting this restrictive effect for 
a> long as. the agreements arc in force.,

'//."■For t k a t m M n ,W f o i l ( w n ( ^  the
;1 ' ;l ^ ' :.”ipÎ9dîfifd the agree-

ments sothst the "loss of rights* provisionpumunt
- loi Article S  (I2)(c) of the IA. in so far as the EEA
#  concerned, will apply only for * period of -five 
years. Onccth$ five-year period in respect of those 

, rights kn; cxpifed, MCrs loss of righu’ will be 
y‘ . ( terminated-û» relation to the EEA.“

This five-ytsr period is adequate taking into
- account the existing business plan forNewco 

commits dW parent companies for five years and 
, that, m  addition.' five yean is the time required for . 

the set of services to be marketed by Newco to be 
fuliyoperationaL

In view 'of this modification, the Commission 
considers that Article 9 (12) (c) of the IA now fulfils 
the conditions for the granting of an exemption 
pursuant to vboth Article 85 (3) of the EC Treaty 
and Article 53 (3) of the EEA Agreement.

(e) Conclusion

(64) It is concluded that all the four conditions for the 
granting, of an individual exemption pursuant to 
Article 85 (3) of the EC Treaty and pursuant to 
Article 53 (3) of the EEA Agreement in respect of 
the creation of Newco and in respect of the indis­
pensable restrictions indentified above are satisfied.

European Communities . 27. tt. 94
------- » ---------------T— ------r------ — ------------

F. DURATION OF THE EXEMPTIONS

(65) - Pursuant to Article 8 of Regulation No 17, a deci- 
. sion in application of .Article .85 (3) of the EC 

Treaty (and pursuant to Protocol 21 of the EEA 
... Agreement in so far as Article 53 (3) of the EEA

■ Agreement \ is . concerned) ' shall be; issued for a 
specified period. Pursuant to Anicle 6 of that Regu- 
htion, the date from which such a decision takes 
effect , cannot be earlier than thé date of notifica­
tion. In that respect, in the present Case the Deci­
sion, in so far as it grants exemption, should take

■ effect \

— from the date the notification was complete, 
.. that is from 16 November .1993 to .15 

November 2000. as regards, the joint venture 
created betweerf I3T and MCI, and the appoint-

- ment of BT as cxclusivcdistributor of Newco in 
the EEA, - •' J -''.

-7  as regards th e ‘loss of. rights’ for'MCI pursuant 
to Anicle 9 ( t2) (c) of the IA; until the end o(- 

. the fifth year from the date of the adoptionoi 
this Décision. X-V

• - - ArtitU /

On the basis of the facts in its possession, the Commis­
sion has no grounds for action pursuant to Article 85 (1) 
of the EC Treaty and Article 53 (I) of the EEA Agreement 

Sq respect of the agreements as: notified, relating to the 
acquisition by BT of a 20 % stake in the sharecapital of 
MCI« to the appointment of MCI as exclusive distributor 
of Newco .in die Americas pursuant to Article 2' (I) of 
MCI's Distribution Agreement, to the appointment of BT
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as exclusive distributor of Newco in the rest of the world 
excluding the EEA territory, to MCI’s ‘loss of rights’ 
pursuant to Article 9.(12) (c) of the Investment Agrément 
in so far as the territory of the EEA is not concerned, and 
to BT*s ‘loss^of .rights* pursuant to Article 9 (12) (a) of the 
Investment Agreement.

Artide 2
On the bisis of the facts in its possession, the Commis* 
sion has rio grounds for action' pursuant to Article 85 (1) 
of the EC Treaty and Article 53 (!) of the EEA Agreement 
for the duration of thç exemption granted to the joint 
venture ia respect of die obligation on BT and on MCI to 
obtain from Newco all requirements for global products 
pursuant to Article 3 (I) of each Distribution Agreement 
and in respect of the non-ccjmpctc provision as regards 
the,festivities of Newco pursuant to Article Iff (I) of the 
Joint-Venture Agreement.

. Article 3
. Pursuant to Article 85 (3) of the EC Treaty and Article 53
(3) of the EEA Agreement the provisions, of Article 85 (1) 
of the ¿Ç Treaty, and of Article 53 (|) of the EEA'Agree­
ment are hereby declared inapplicable for the period from
16 November 1993 to 15 November 2000 to, the joint 
venture, Newco, created between BT and MCI, as notified 

'to the Commission»and.to the appointment of BT as the

, £...-------------------------------------- ;-------------------
EEA pursuant to Article 2 (l).of BTs Distribution Agree-

• mcnt

i  Article 4
Pursuant to Article 85 (3) of the EC Treaty and Article 53
(3) of the EEA Agreement the provisions of Article 85 (I) 
of the EC Treaty and .of Article 53 (1) of the EEA Agree­
ment are hereby declared inapplicable for a period of five 
yean from the date of the adoption of this Decision to 
Article 9 (12) (c) of the Investment Agreement.

Article J :
This Decision is addressed to :
British Telecommunications pic,
81 Newgate Street 
UK-London EClA 7A;|.
MCI. Communications Corporation,
1801 Pennsylvania Avenue, NW,
Washington, DC 20006,
USA. .

Done at Brussels, 27 July 1994.

■ For the Commission
Kire) VAN MIERT ..

Member of tin- Oiniiniwitin
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COMMISSION DECISipN 
of 15 December 1994

¿dating to a proceeding punuant to Article 85 of the EC Treaty and Article 53 of the
EEA Agreement

(IV/34.768 ■— International Private Satellite Partners)

(Only the English and Italian texts are authentic) -

(Text .with EEA relevance)

, (94/895/EC)

THE COMMISSION ÒF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European 
Community',

Having regard to the Agreement on the European 
Economic Area,

Having regard to Council Regulation No 17 of 
6_ February 1962, First Regulation implementing 
Articles 85.and 86 of the Treaty ('), as last amended by 
the Act of Accession of Spain and Portugal, and in 
particular Articles 12, 6 and 8 thereof,

• /
Ha vine regard to the application for negative,clcarance 
and the notification for exemption, submined pursuant 
to Articfo 2 and 4 of Regulation No 17 on 28 June 1993 
hv the panics concerned below.

Hating regard to. the request made by the panics on 
14 February ,1994, to extend thè application and 
notiifcation to Artide 53 of. the EEA Agreement. :

Having regard to the summaries of the application and 
noti fica non puMishcd(<) pursuant to Article 19 (3) of 
Regulation No 17,

After iXMuultatmn • with the Advisory Committee • un 
Rettrictive Practtces and Dominant Positions,.
■; .h; ■■ ■' ■:

; WhtfCait • ;. f  ’ V -i .*■* ' .1 y  ■■

' X *THE FACTS

; A., INTRODUCTION - r .

Ill On 28 June 1993, 20 agreements relating to the 
creation of a company were notified to the 
Commission. The company, International Private 
Satellite Partnen (hereinafter referred to às IPSP) 

. . has been mated under die form of à limited 
partnership organized under United Sates law, and

I’l OJ Mo 13, 21.2.19(2,p. 204/62.
(:l Ol Nn C 301, 11. 11.1993, p.,13 and OJ No C 159.10. «. 
' IW 4.P.2. -

(21

Ul

has been formed to provide (a) international 
business telecommunications services to businesses 
in Europe and North America using its own 
Satellite system on a one-stop shop b^sis; and (b) 
to offer bulk transmission capacity to third panics, 
to the. extent that the capacity of the satellites is 
not fully utilized by 1PSP or its panncrs.

- 1 •. ,  ~

Following the entering into force of the EEA 
Agreement, the panies requested the Commission 
on 14 February 1994 to extend the notification to 
cover also Anicle 53 of the EEA Agreement. 
Following-such request the Commission started the 
relevant cooperation procedure with the EFTA 
Surveillance Authority. ' ; ;

B. THE. PARTIES 

(a.a) The partners'.

Orion Satellite Corporation {hereinafter referred to 
as ‘OrionSat*), which is a company organized 
under the laws of the State of Delaware, created by 
its ultimate parent company, Orion Network 

. Systems, to serve as the general partner inlPSP. It 
holds the United States Federal Communications 
Commission:(hereinafter referred to as 'the FCC’) 
licence to construct, launch and operate IPSP's two 
satellites andhas broad,authority' to manage and 
control IPSP's development and operations. .

OriohNetwork. System*» .
partner . in \  IP5P, provides X telecommunications 
facilities and services, 4nvjur^liir^in t40-p0in t 
transmission services using subleased capacity.

OrionSat, as general partner, has a ..) (’) interest 
in the partnership that has to. be added to an 
additional [T* ;) held by Orion Network Systems. .

Bntish Aerospacc Communications, which is’ a 
limited partner of IPSP belonging to" the British 
Aerospace group (hereinafter; referred to a« ’¿Ac’) 
of companies, and formed by the latter specifically 
fpr th^ purpose of investing in IPSPw '

(') j . . . |  Blanks between square brackets indicate business 
secrets deleted pursuant to Article 21 (2) of Regulation 
»No 17. ' .
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It holds a ( . . . ]  interest m- IPSP. The British 
Aerospace Group is mainly engaged in die design 
and manufacture of civil and military aircraft, 
guided weapop systems, satellites and sub-systems, 
payloads and launch vehicle equipments and motor 

. vehicles. In particular, it is the: prime contrastor for 
the IPSP satellites. ; ' ;

The total turnover of the BAe group in f992 was 
£ 9 977 million (ECU 13 000 million). , • ’ '.

(4) COM DEV Satellite Communications Ltd, which is 
a limited partner of IPSP in which it holds a ( . . . ]  
interest. It was incorporated specifically by its 
ultima tie parent company, COM DEV Ltd* for the 
purpose of investing in IPSP.

•' • • ‘ • * * *
The COM DEV group is an important supplier of 
satellite payloads subsystems for communications, 
space science snd remote sensing applications.

( j | General Dynamics Commercial Launch Services, 
which is a limited partner o f IPSP in which it  holds 
a | . . .] interest. It provides'spacecraft bunch 
services and will also provide such services for the 
IPSP satellites..

It belongs to  the' General Dynamics Co. which is 
engaged in the manufacture and sale of weapon 
systems , and platforms, space transportation, and 
building materials. The ¿onsolidated turnover of 
General'Dynamics Co., in 1991. was US $ 8 751 
million (£CU 7 2 5 0  m illion).,

•6t Kingston Communications International Ltd 
(hereinafter referred to as ’Kingston’), which is a 
Iimired partner of IPSP in which’it holds a (. .1|

, interest. 1/ was incorporated specifically by .its 
parent company« Kingston Communications (Hull)

.' pJc,- for jhe. purpose of investing- in IPSP.

Kingston:Communications(Hud)' p4e-is a .'United - 
Kinadasrt eofepcny, being the licensed operator of ’

• ':'5J#e 'pabi&switclied telephone network .in'the'city 
H d l;« i4 ,fe :(«fottnding:ucik ’;

• C o n m o T O tk m ttfa il)  c l ts h d  BAe have

jfec&Mows
■f A I'Offmfig *■!&■' ''.IPSP

:. t :©i,' tftr Kiiigjrioa'jertap

' t?i \  ; 'M Q i Ssi. U S/vjhkh ii  a United States corporation 
; with ■ the./prjaufry .purpose" of holding dw 

rs&vemaiint o f thb fe id i-£ rc t£p  Matr&rHacbene in

. '/..:;The ^OT-Hacfeettc group fa active in . aerospace, 
jn par^ddar in the manufacture of venous types of

satellites (through M atra Marconi Spacc), dcfcnce, 
telecommunication and CAD-CAM equipment, 
automobile transportation, publishing,

. ^broadcasting, movie production and advertising. Its 
overall ■ turnover in 1992 was FF 55 000 million 
(ECU 8 350 million). ,

(8) STET — Società Finanziaria Telefonica per Azioni, 
which is. an Italian, company whose majority 
shareholder is the Istituto per la Ricostruzione' 
Industriale (hereinafter referred to as ‘1R1'), the 
largest Italian State compa'ny, STEPs institutional 
function; a s . IRl’s holding company for the 
telecommunications sector, is to guarantee the 
coordination of financial and commercial aspects 
in the provision of telecommunications services, 
manufacturing products and network installation. 
STET as limited partner holds a [ . . .]  interest in 
IPSP.

As will be described later, STET will have the 
exclusive responsibility for promoting the sale of 

: IPSP satellite capacity and international business 
telecommunications services in Italy and 'Eastern 

. Europe’, v

(9) , Trans-Atlantic Satellite, Inc., which is a subsidiary 
of the Japanese company Nissho Iwai Co., formed 
mainly for the purpose of investing in IPSP where 
it holds : a ( . . . )  interest. In addition it will also 
work as a subcontractor, to BAe for ccrtain 
components of the IPSP satellites.. In this respect it 
obtained a turnover of US S 3 million (ECU 2,5 
millioii) for the year ending 31 March 1992.

Nissho Iwai Co. is a general trading company 
active in trade in, and import and export of all' 
types of . domestic. Japanese and foreign 
merchandise. Its turnover in the year ending 
31 March 1992 was ECU 86 70Ó million, The 
Nissho Iwai Group has a substantial interest iti a 
number of companies in the telecommunications 

: busiiiess. In paraculaTj it participates in the capiul 
o f  Satellite Jajian Corporation, a Japanese satellite 

'  operator, the main business of which is to sell bulk 
transpòsidir capacity 'in; Japan only. Tlùs company

1 - was merged with ^the Japanese .company JC-Sat.
> The m erger'was cleared by the Commission, last : 

year. -

- (b.b) Tks limited partnership

(10) IPSP has been organized /first to provide 
international business telecommunications services 
(e.g. internal corporate networks, bulk data 
transfer, data collection anijl transport, fax and 
electronic document distribution, and network 
services by satellite and using very ¡small apenure 
terminals (hereinafter referred to  as ‘VSATs’) to 
multinational companies on a ‘one-stop shop’.



31. 12. 94 Official Journal of the European Communities No L 354/77

(11)

( 12)

(131

‘end-to-end* basis covering North America and 
Europe; and secondly, to offer transmission 
capacity on its satellites to  the extent capacity is 
not fully utilized by . IPSP and its partners. '

The closing o f  IPSP ,under the notified structure 
surfed in 1982 whenOrionSat filed an application 
with the FCC for a licence’ to  operate, an 
international satellite system. . Following the 
granting of the licence, OrionSat initiated, in 1988, 
the process of s consultation with Intelsat.. The 
consultation lasted one year and, once finished in
1989, OrionSat entered into a contract with BAe 
as prime contractor for the construction and 
launch of the satellite system. At the same time and 
through the closing o f  the partnership, at the end 
of 1991 ,; OrionSat ' held discussions and 
negotiations with: < prospective partners and 
negotiated a loan financing package from an 
international consortium of banks.

Under the term's o f the FCC’s licence, JPSP or its 
customers Were , not allowed to  interconnect the 
IPSP satellite facilities with a switched 'telephone 
network for the purpose of providing 
telecommunications services. However, in 
December 1993, the FCC adopted a new policy 
pursuant to  which it is now possible for separate 
satellite systems (like IPSP) to apply to carry up to
1 2 SO 64-kfof* equivalent circuits - of public 
switched traffic.

1. Service and facilities

IPSP intends, to  build, launch and operate 
high-power Ku-bsnd telecommunication satellites 
to  be positioned in orbital positions 37*5 W  and 
47^ W longitude. The first satellite, built using the 
Eurostar platform —  developed jointly by. BAe and 
M atra Marconi Space through a joint venture 
called Sitcom Internationa} — will contain 28 
transponder*; - 5 4  MHz bandwidth ifid  six 
transponders o f 36  M H z , bandwidth, that will 
make 1728 - MHz of usable communications 
capacity per s&tdlite. The geographical reach 
f fo o tp « « ,) b r ‘tbe iwtellites will o ^  ' much o / 
North 'AeteiA^RSuchr :ofihe';-EEA kndportions of

1141
f r’: V.'S Wf'% :/•'■■r

7It ü 'Ia & tcu à  '¿émt ’the first satellite will be
opcretiooaî byM)eccmfcier :1994 ai&d the second 
sometime thesieafer. Their design life iwiîl be 12

|tS | Prior to, the launching and operation of its own 
satellites,IPSP WiH provide the services by relying

f i d  In sddhktfi'IPSP  will operate its own tracking, 
telemetry and command facilities being built in the 
US to  control th e  satellites, that w illbc  backedup

■ by additional facitities to  be buîlt in Italy.

(17) Customers 6f II’SP will have to install two-way 
VSATs on their premises in order to access the 

'■ sendees. •

2. Financial contribution

(18) The complex financial arrangements supporting
IPSP are as follows:

(a) the partners have invested a total of US S 90 
million in equity distributed according to their 
respective interests in IPSP. OrionSat’s 
contribution as general partner amounts to US
S 30 million made up of the FCC licence, 
certain contract rights and other tangible and 
intangible assets; >

(b) in addition they have obtained a senior debt 
. facility of up to'US S 251 million for the first

satellite from a syndicate of international 
banks;

(c) certain of IPS!P's partners have committed 
additional funds for an amount of US S 9 
million;

(d) furthermore, with a view to guaranteeing IPSP 
a sufficient level .of utilization of the satellites'

' ■ capacity, the limited partners have also agreed 
to lease capacity on the satellites up to a total 
amount of j . . .] ,  and of j . . .]  transponders. As 

:wi!l be described lat£X that capacity’could be 
re-leased by the limited partners to customers

■ -• of IPSP; ! '■ -

(e) finally, the limited . partners have entered into 
additional contingent lease capacity contracts 
with IPSP t lu t  will require them to make 
additional contributions to  IPSP in exchange 
for additional transmission capacity up to
f . , .] transponders, in  case of negative cash

. flow, 'to  allow IPSP; t p '  ttrvice the senior 
-debt. ■."-■'i'.-V-.■"

(19) As IpSP has teen  created to  provide services to 
cu s to m e rso n th e  b a s i s o f a  folly interconnected

'•■y network enabling die provision of uniform services
1 at uniform prices; the general partner is given

■ exclusive responsibility for management and 
cbntrol of IPSP and, subject to  certain limited 
rights o f ; review and. approval by the limited 

. partners, h a s . broad authority , to carry out the 
: k: development,. operation : and maHceting and 

; .-promotion oflPSP’s business: ’

(20) This control by OrionSat is alut a requirement of 
the FCC in order that the licence. that OrionSat 
holds can be transferred to  IPSP.
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4. Marketing and distribution

(21) IPSP will market and distribute its services with the 
assistance of a number of local marketing and 

.operating companies that will be nominated by 
IPSP as representative agents or distributors. Apart 

' from STET, which is the. exclusive distributor for 
Italy and the exclusive representative agent for a 
group, of countries collectively referred to in the 
agreements as 'eastern Europe' (Austria, Hungary, 
Ppland, Romania, Bulgaria, Malta, the former 
USSR, the, former Czechoslovakia and the former 
Yugoslavia), such agents Or distributors will work 
on a' non-cxdusive basis. They may, but need not, 
be limited partners. As in some Member States 
licences to provide uplink services are not available 
yet, IPSP. will have to work with the national 
telecommunications operators (hereinafter referred 
to as *TOs') which will act as agents. This situation 
is expected to last until the Community's 
liberalization of satellire services is effective and 
implemented.. • "

C  ' THE RELEVANT MARKET

,  v ;/.

(a.a) Product market(s).
.. • ■ y . ‘ ■ ,

(22i IPSP will compete in two markets;

• that ' o f international private business 
telecommunicationsservices, ’ '

' —  d u t’of the offer of bulk satellite transmission
, c a p a c i t y , ■' V ;' \

. 1 . -lijtetfnastioiial'bMsihcii private
V'-id^iATO«twstionS;..i*rv;tes '•

(23) .Services':■©£;■. the kind, that -IPSP'Will pffer to its 
customen are intended to address the growing 

/ twed of tBukiastional companies for. advanced 
end-to-end commuiiki tions between their

• ' geographically; • dispersed■ tacationsareund the 
. ' n i^ ' in iK ir  b e a ^ n  .them and their customers 

■ y ' ^ '  WppSieri' o f rav̂  ..materials ;and. intermedute
■ {^o^ifeMTbe'.Ktvk«« t^u<fc, in5ong«thirt, vo4cc

- - V ;fce*; ir^«24led - the*m eqpng
' - cyien

"• r'; ' .̂-sdrvkes! ,ifc" jasse^^otporanipii^ and
'• p i  advanced

..the signants o f . the-;' overall 
/. 7v'{-';ée&tó^sá¿ascalioo's '.market. wish.. thé. -bí® eit

■ '•*•' p oterôf ̂ ^¡pow th & d ie :yearç.«%co«e,' taking 
/ . ' full ^advenssge-ef .ths current ongoing process of 

liberalisation ;cí'táeco®'mttniGaji©ns and of thé 
' ¡soñ’J ^ m c e  'of ' té|&omtnünicatións; and'

It is significant that most of the alliances in the 
telecommunications field being announced 
nowadays v include . provisions to enter the 
value-added segment (sometimes as a first step of a
broader alliance), and in particular the provision of 
advanced value-added services to the world's 
biggest corporations.

, (26) Thé services can be provided to customers either 
using terrestrial facilities and establishing physical 
links by means of coaxial or optical-fihre cables, or 
using satellite facilities and VSATs. It is widely 
accepted that satellites are particularly 
recommended as regards customers' locations in 
remote territories and in areas having a very poor 
terrestrial infrastructure.

(27)  Although sonrte of the other alliances being 
announced include also the provision of services by 
satellite—  as pan  of a basket of services to be 
provided mainly through cables —- IPSP is the first , 
venture that will • offer iervices only through 
satellites. .■ ' __ . ' ;

(26) Another particularity o f IPSP is that contrary to 
. most of the alliances being announced—  that are 

formed by incumbent TOs — IPSP's partners are 
(apart from STET and Kingston) private companies 
not previously active in the telecommunications

■ ''field. • ■

(29 )  According' to the parties, this , lack of private 
initiative is due to the fact that such' companies still 

. face significant .barriers to cntey arising from: •

—  thé remaining'' regulation'of'telecommunication
- services in many countries notwithstanding the

- v substantial changes, that are taking place. That
means that IPSP will not be able to operate on 
its own where exclusive rights,still exist and > 
that it Wjll have to  apply for licences to provide 

. uplink/downlink services ; Where total 
; ; liberalization of the satellites'earth segment is 

not achieved'. In addition, IPSP will have to 
coordinate with the international, satellite 
organisations to  provide services via separate 
satellite-systems,'; '■■/.■.

,; '/:;̂ :;!;-\r^:.^'**“ ‘Oftheí¡nV«tmént hefes enter th e^v ^ '-; 
' .  - f market,-in particular i f  the entrant;.!* acquiring > .•

/ tts own transmission facilities;' In this respect,' ' »
., : ■ ;  th e c o í tp í  jcKe construction, testing andlaUnch ' 

of the rWo IPSP satellites alone is budgeted at a  
r  O mínimum cost o f  ÙS $ 425 million, '

—  the difficulty, cost and length o f  time necessary1 
. t o  e stab lish  a business o f  sufficient siie and

reputation, including building up brand 
familiarity and a customer b ise , in this market r 
^p a rtic u la r .

\ . . .  • /  i
2. Offering o f bulk satellite trainsmisfion capacity

(30) This is a market of secondary importance for IPSP. 
Theiparties have dedared that they will be active

*•>
1



31. 12. 94 Official journal of the European ComniUnitics
---------L - ................. ..................................................... ....................

No L 354/79

on it only, in ease demand for IPSP’s services is less 
than expected.

(31) Up to  how, the supply of spacc segment capacity is 
' ‘ mainly in the hands of three international satellite

organizations (hereinafter refereed to as ‘ISOs’): 
Intelsat, Eutelsat and Inmarsat. They are the 
ultimate owners o f a considerable number of 
telecommunication satellites in orbit (Intelsat for 
instance currently operates 13 geostationary 
satellites). All three have a very similar structure,

' e.g. they áre organizations implemented by a
■ number of agreements Signed by sovereign Sutes, 

represented by- their governments or by their 
designated public o r private telecommunications 
operators (known as ‘signatories’), to provide 
space segment required (a) for international public 

. telecommunication services either to all areas of 
die world (Intelsat) o r to  . Europe (Eutelsat) 
o r (b) for improved maritime and aeronautical

• communications (Inmarsat).

(32). Under ISOs’ respective conventions, direct access 
t o . satellite segment capacity and eanh station 
terminal facilities are reserved to the signatories 
(who also own the terrestrial networks),. so tliat 
private satellite operators, who are in competition 
with signatories, are compelled to  ask them for

.. obtaining the capacity. This situation places 
, signatories in a very strong position that- -further ■ 

reinforces their already strong position in the 
telecommunications market as a whole.

(33| In addition, owners of separate satellite systems, 
such as IPSP, have to  undergo (i) a consultation 

. process w ijh Intelsat (and/or Eutelsat) designed to  
ensure that such separate satellite systems will 
cause no significant economic harm to ISOs'

- system and (ii) a  technical coordination process,
. also with the relevant ISOs, to ensure the technical

„ compatibility of the new facilities and'  their 
operation with the usé of th^ frequency specirum V 
and orbiul space used by the existing and planned 
ISOs* space segment.

; kT o date.andfoflowing (^consultation process
.Sweden.'. • - “

.: v. D e n m ^ ^ í^ tw h y . Belpum, Luxembourg, Italy, ■ : 
Ireland, Au» tri*, the UrutedSutes andthejUnited 
KútgdocB Uve tonently sranted Unding hshts to

; IPSP ór it* representative. In additioo, IPSP has 
. alio Mtiaied the consultation process with Eutelsat 
with the support c f thi United Kingdom. Italy and

' . (b4>) Ceognfikientarket .

(34| EPSP will be-active primarily in the area covered by 
die geographic reach of the satellites, i.e. much of 

; North America, much <rf th$ EEA, and portions of

Central and Eastern Europe. It is considered that 
this would be the geographic market covcred by 
tfcc 'agreements. I liis  area would however be 
further extended by using terrestrial links and 
networks to cover customers’ premises located 
outside the footprints o f the satellites.

(c.c) Position o f  IPSP in the market

(35) IPSP estim ates\that the total private line service 
market represented approximately.. ECU 8,4 billion 

. ' in 1990, of wjiich private corporate 
communications for transatlantic and, 
intra-European services accounted for ECU 1,4 
biUion. IPSP’s projections for -1995 anticipate the 

. latter figure to  grow to ECU 3,5 Million of which 
IPSP Will account , for some ECU ( . . . )  or a ( .. .| 
market share.1

D. THE NOTIFIED AGREEMENTS

. (a.a) l i s t  o f  agreements

(36) IPSp in its present form is 3 result of a lengthy and 
complex negotiation by and between its current 
partners. This complexity is clearly reflected by the 
number o f agreements included in the notification 
intended to  cover theorganization and financing of , 
IPSP, the satellites, arrangements for IPSP to obtain : 
the assistance of its partners a n d o th e rs  in 
marketing and so on. They, are the, following: '

— Second Amended and Restated Agreement of 
Limited Partnership (and related .further 
amendments), " which , sets - forth the basic 
principles under-which IPSP liais been organized 
and:will be operating.

— Communications Satellite. Capacity Agreements 
,  ; and^C on tingen t $ Com m unications; Satellite

■ ‘•'\^j»nd;:’each '-of^-the .f
' ' affiliates thereof) through which jhe latter havé V: ; 

' entered into teven-year • com m itm ents/for 
substantial capacity on the lpSP satellite system ..

1 for their own internal needs but also for resale .
> to th ird p a r t ie s th ro u g h lF S P a n d in te n d e d to  

eiuure a. minimal use pi the satellites' capacity, 
and have also undertaken to  use and pay for 
either , additional contingentcapacity or make 
capital contributions in case a  cash flow deficit 
occurs. The ‘ le tte r . agreements have been 

: concluded to, respond to  (requirements made for 
IPSFs sefiior debt lenders.- ' -

—  Agreement o f Principles ^setting forth the, 
general principles Under which IPSP will offer
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its services to  cu sto m ers, includ ing  a lso  the  
genera l te rm s u p o n  w hich  it m ay  o b ta in  the  
assistance  o f  loca l m ark e tin g  a n d  o p e ra tin g  
com p an ies  a s  rep resen ta tiv e  ag en ts ' o r  
d is tr ib u to rs  o f  IPSP.

—  A m ended and  R estated  P referred  B idder 
A greem ent u n d e r w hich  IPSP will give 
p reference to  p a rtn e rs  in p ro cu rin g  various 
p ro d u c ts  a n d  services to  th e  e x ten t th a t  such 
p a r tn e rs ’ b ids fo r th e  p ro d u c ts  a re  a t  least as 
fav o u rab le  to  IPSP as those  o f  o th e r b idders.

—  Service P rovision a n d  D is tr ib u tio n  A greem ent ’ 
fo r Italy  be tw een  IPSP an d  ST E T  u n d e r w hich 
ST E T , for as lo n g  a s  the  p ro v isio n  in Italy  o f 
in te rn a tio n a l business te leco m m u n icatio n s is- 
reg u la ted  so  th a t ,  u n d e r Ita lian  law , only STET 
can  prov ide  them , is designated  th e  exclusive 
d is tr ib u to r fo r IPSP in Italy . O n ce  d e reg u latio n  
has occu rrcd , a n d  p ro v id ed  th a t  ST E T  com plies 
w ith  certa in  p e rfo rm an ce  c rite ria , ST E T  will 
keep  th e  exclusive right to  p ro m o te  the  sale o f 
IPSP’s services in Italy .

—  First R efusal A greem ent fo r Italy  betw een  IPSP 
an d  STET u n d e r w hich  IPSP vwll give STET a 
rig h t o f  first refusal for th e  p rov ision  o f  bulk 
sa tellite  cap acity  to  cu sto m ers in Italy  for 
services in Italy . T h is  ag reem en t will becom e 
effective if an d  w h en  th e  p rov ision  o f  sa tellite

. cap acity  in Italy becom es liberalized . /
. /  ; ' i /  _ ■

—  R epresen tative  A gent A greem ent fo r the  Sale o f 
Satellite  C ap ac ity  in eas te rn  E urope betw een 
IPSP a n d  STET w hich  sets fo rth  th e  term s and  
co n d itio n s  (includ ing  ta rg e ts  to  fc: m et by

i STET) ,under w hich  ST E T  is d esignated  the 
exclusive agen t o f  IPSP fo r th e  sMc o f  bulk 
sa tellite  cap acity  in ‘eas te rn  E u ro p e '.

—  Service P rov ision  a n d  R ep resen ta tive  A gent 
A greem ent fo r e as te rn  E u ro p e -b e tw e e n  IPSP ■ 
a n d  STET u n d e rw h ic h  STET i j  a p p o in ted  the  
exclusive  an d  rep resen tativ e  eg en t o f  IPSP in 
‘eas te rn  E urope’ fo r th e  p ro v isio n  o f services 
provi-fcd th a t  STET com plies w ith  a n u m b er o f 
p-»£onn*rice.- v C n teri* ' s e t ." " fo r th  'in  . ; th e -  
rg ro e ’p r n t .  i ■■

(b-bj s ß M t  c f  tò t spcàfic amtrgemtttts ■. \

; •>/  F tw is m t  concerning-'the management 1 and 
ttructure o f IPSP

II?» T lie  agreem en ts c o n ta in , in  p a r ticu la r , th e  
fo llow ing  prov isions: •

(38) —- U n d e r A rticle  7 .0 1 (a ) of th e  L im ited 
P a rtn ersh ip  A greem ent, the genera l p a r tn e r  of 
IPSP is given fu ll, e*xlusive r n d  complete 
rfifcrcrion in th e  m an ag em en t, ope ra tio n  ; a n d

co n tro l o f  th e  business a n d  affa irs o f  IPSP. 
C onverse ly , lim ited  p a rtn e rs  a re  p ro h ib ited  

£ fro m  tak in g  p a r t  in th e  d ay -to -d ay  m an ag em en t 
o f  IPSP e x cep t a s  expressly  p rov ided  in the  
ag reem en ts (A rticle  7 .1 0  o f  th e  L im ited  
P a rtn e rsh ip  A g reem en t, an d  A rticle 2  o f  th e  
A greem ent o f  P rincip les). T h is  d iscretion  o f  the 
general p a r tn e r  ex ten d s a lso  to  the  se tting  u p  o f

■ IPSP prices a n d  o th e r  com m erc ial co n d itio n s.

—  N o tw ith s ta n d in g  the  abo v e , lim ited  p a rtn e rs  
c an  ex ert a  ce rta in  influence o n  the  
m a n a g e m e n t o f  IPSP th ro u g h  a p e rm an en t 
s tru c tu re  th a t  is c rea ted  and  com posed  o f  the  
fo llow ing  co m m ittees:

(a) P a rtn ers  P lann ing  an d  Policy Review  
C o m m ittee

C rea ted  u n d e r A rticle 7 .11(a) o f  the 
L im ited P a rtn ersh ip  A greem ent, th is 
C o m m ittee  co nsists o f  one m em ber 
n o m in a ted  b y  ‘ each  p a r tn e r . T h e  general 
p a rtn e r is to  su b m it a n u m b er o f  ac tio n s to  
th e  C o m m ittee , w hich  has the righ t to  
a p p ro v e  o r  d isap p ro v e  th em  by a m ajo rity  
vote. M o s t im p o r ta n t o f  those actio n s arc:

—  th e .e s ta b lish m e n t o f any  pricing  po 'icy  
w ith  respect to  IPSP's sale o f  services 
w h ich  is in tended  to  result in the sale 
o f  sa tellite  transm ission  capacity  to  
cu sto m ers generally  a t  prices w hich  are 
lo w er th a n  those  ch arged  to  lim ited 
p a rtn e rs  o r  the  sale o f satellite 
tran sm iss io n  cap ac ity  to  certa in  IPSP

. p a r tn e rs  a t  prices o r  term s m aterially  
d ifferen t from  th e  prices and  term s 
o ffered  o r  availab le  to  IPSP p a rtn e rs  
generally ,

—- t h e  decision  by  th e  general p a rtn e r to  
increase  th e  budget above a  given 
percen tage ,

—  th e  a p p ro v a l o f  business p lans fo r IPSP 
services co n cern in g  (i) IPSP resources,,

(ii) a d d itio n a l fu n d ing , an d  (iii) /th e
' in itia tio n  o f  IPSP services p r io r  to  the

• lau n ch  c?  th e  sa tellites. ,

(b) T ech n ica l C o m m ittee  (A rticle  7 .1 5  (b) o f  
. th e  L im ited  P a rtn e rsh ip  A greem ent).

T h is . is a n  ad v iso ry  co m m ittee  o h  all 
m a tte rs  re la tin g  to  th e  technology  an d  
o p e ra tio n  of. th e  IPSP satellite  system  an d  
tran sm iss io n  n e tw o rk s. In p a rticu la r, a n d  
w ith  reg ard  to  IPSP services, it 
reco m m en d s techn ica l s ta n d a rd s  fo r the  
eq u ip m e n t a n d  o p e ra tio n s .

(c), U n d e r  A rticle. 7 .0 4  o f  th e  L im ited 
P a rtn e rsh ip  A greem en t, c e rta in  m ajo r 
decisions by  th e  genera l p a r tn e r  th a t w o u ld
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have à  significant .impact on the limited 
partners' invcstirtants, are subject to a 
majority vote by them. They include 
dissolution o f IPSP, . its merger or 
consolidation with another entity, and the 
u le  o f a material portion of IPSP's assets.

(40) —  In order to  ensure that OnonSat devotes its 
full-time efforts to  the management ofJPSP, 
under A nkle 7.06 o f the Limited Partnership 
Agreement, the general partner is prevented 
iron» engaging in any business other than the 
management o f the partnership without the 
prior written unanimous consent o f die limited 

: partners. In  addition, neither OriohSat nor 
Orion Network Systems, Inc. may have other 
business-interests o r may engage in other 
business ventures that compete directly or 

. indirectly with IPSP. ..

Conversely, limited partners are free to  Em pete 
with IPSP in the provision of ’ services to . 
customers. They also remain free to  acquire 
business interests o r engage in other business 
ventures with competitors of IPSP or limited 

. partners thereof (Article 7.06 o f the Limited 
Partnership Agreement and Artide 7 of the 
Agreement o f Principles.

2. Most favoured provisions

. ( 4 ||  The agreements contain a number of provisions 
referred to  as ‘most favoured nation* under which 
IPSP warrants that limited partners will get the 
best prices, terms and other conditions that IPSP is 
offering to  each of it* customers for similar 
capacity- artd/or services. Such provisions are 
included iii ' Article 16.02 of the Limited 
Partnership Agréement and also in Articles 16.01 
of the varioiis Capacity Agreements, 21.01 of the 
various Contingent Capacity Agreements, and in 
A nkles 4.5 artd ,15.1 of the Service Provision and

■ Distribution , .Agreement. for Italy, 3.5 o f the 
Capacity Sale Agreement for eastern Europe and 
-4.4 and 1 5 .i l  o f the Service Provision Agreement 

V '. f ' l b f  cassera Europe. .
■ ■ ' ; '

give IPSP7 comparable 
protectio n * *  fo'aervicesand equipment it o b ta in  
from partner* in o n k f  to  enable it to  function at. a 
compétitive c o a  level. This protection, however, 
does not appîy in  the case of contracts between a 
b ^  jp u n t r  tn d  ^ t d s « ,  Eutdsat, Inm anat and

J. Sabs o f sateS te cspadty at prices bdow  those 
: •, paid by t o t t e d  partners

(42) Under Aftkfc? 16.01 |b) of. the Capacity 
^Agreeitwm and 21.01 <b) o f.the  Coming««

■ ' Capadty Agrcements, if IPSP wants to  sell or lease 
u tdltie capacity -to third party customers at a pro 

/  rata price per MHzper month that is below the

one that limited partners have agreed to pay to 
IPSP tinder the abovemcntincd agreements, then 
inSP must . offer them the same amount of 
additional transponder capacity being offered to 

' customers at the same price but .with a 10%  
discount and on the same other terms and 
conditions.

4. Use by IPSP of satellite capacity contracted by 
limited partners

(43) Under Article 8 of the Agreement of Principles, and 
as long as IPSP is generating sufficient positive cash 
flow to cover senior debt service, IPSP undertakes 
to  make use first of capacity which limited partners 
have contracted on a firm commitment basis — i.e. 
under their respective capacity agreements — and 
which they are unable to  use. for their'internal

- needs.

5. Calls for tenders by IPSP

(44) Under Article 2 of the . Preferred Bidders. 
Agreement, : when IPSP calls: for tenders worth 
more than US S 1 million, if one or hiore limited 
partners supplies a bid whiçh is no less favourable 
to  IPSP than third party proposals with regard to 
price, design, performance, payment, delivery 

'.schedule and other terms and conditions, then, 
subject to a possible ‘best;, and final.’ round of bids, 
IPSP is to award the contract tq : the limited 

' partner(s) whose bid(s) achieve those criteria, terms 
and conditions.

6. Marketing and distribution conditions '

(a) General

(41) ' The marketing and distribution of IPSP services , 
will be centrally planned and managed but 
implemented in a -. decentralized , manner. In 
addition, services will be offered at a uniform price 
and quality level. ^ .

(46) These principles are im plem em edthrough the' 
following .specific arrangemeptp: -

- IPSP. has sole >and excli^ivc i conttol ■ and. 
O p e ra tio n o fth e w te llite ^ ^ m (A rtic le s7 .0 1  

; .v - and 7.10 o f  theLim ited Paitnership Agreement,
8.01 of the Capacity Agreements and i3.0TO f 
die Contingent Capacity Agreements),

— the marketing and distribution of international 
r business, telecommunications services are the 

responsibility o f the genera)'partner (Article, 2 
of the Agreement o f Principles),1 who will also 
establish a l l ,■ prices for IPSP services. (except 
where prohibited by law, given exclusive rights 
pan ted  to  the T O  in certain, countries to do 
to). In addition sales of services will be 
centrally managed by the general partner but 
primarily undettaken 'by '; representative agents 
chosen by the general partner (and that could 
include limited partners). _lh contracting with

153
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(47)

' ; Í

"A’y'.v
" W .

agents of distributors, the general partner is to 
obtain competitive prices, terms and conditions 
and provide performance criteria and goals for 
such agents. Finally, contracts will be made in 
the name, o f IPSP,

— Attachment A of the Agreement of Principles 
provides tjiat ’ where IPSP services arc to  be 
provided in a territory where exclusive or 
special, rights exist relating to the provision of

• such services, the IPSP services will be provided 
to  the customer u n d e ra  separate contract, 
dràwn up in accordance with the taws 
applicable in that territory a/id concluded

■ ■ between the customer and iPSP’s agent, that in 
such’eases;, will normally be the national TO.

(b) ■ Specific ^rangements with regard to STÉT

lb.1) R e g a rd in g  th e  I t a l i a n  t e r r i t o r y

Under Article 2 of the Service Provision and 
Distribution Agreement for Italy, STET > is 
appointed as IPSP’s exclusive distributor in Italy 
for as long as the Italian telecommunications; 
market is regulated C). '

II the Italian territory becomes deregulated, the 
' cxdiisivc right of STET will be converted into an ' 
exclusive right to  promote the; sale of IPSP’s 
serviced in Italy. This right will be dependent upon 
STETs compliance with certain performance 
criteria expressed in' terms of revenue targets. In 
caie STET fails and' does not take all reasonably 
nccessary./steps. to remedy suchfstlurG  within a..

, period of 18 nxxiths, then IPSP is to  be permitted 
so appoint other.distributors in the Italian territory ,

- -cm a nonocclüsive. basis. However, STET will still 
be.a fion-escSuiivc distributor. ; ;

\ C oéveraîy, STETuîKÎertakes' itot to  promote IPSP
■ tervket Ciiîîide ■ the Italian territory ürtth' the '■ 
' excepm o o f the ' ‘eastern European’ ttrm&ry ( V  

; ■ iArtme. 1 3 .  ^ ;theScï*joe;flpms»fts Âgreçœwni ''

?' <kreßulatci!,'.ai‘ r e ^ t r e d  to
'.pto*ide scrvim- in Italy, they can do to  1 ' ■

■■
’. vOcce deregulation is {a place, if a custom «' located 

Italy : wanîs ■- tov - purchase' IPSP 'a ■
■ ;'©&mpiehemive:' package o f ■' ùuentational tenions 
■' tekoOmmimacaîacm it m m , also 'irk lu ^ ^ ’ giround
■ ; operatroas semees rcspeb to its  Italian « tds).-

'th?n IPSP will in principle subcontract with STET 
for the purpose of providing ground operations 

^services in Italy. However, the final decisión as.to 
the use of STETs ground operation services ties in 
the hands of customers; so that, if for cost or Other ' 

' reasons, customers prefer to obtain the ground 
operations services, elsewhere, then IPS!’ would 
provide the packagc of services without the ground 
operations services.

(48) In addition, under the First Refusal Agreement for 
Italy, when the provision of satellite capacity in 
Italy becomes liberalized, IPSP is to give STET the 
opportunity, during a 60-day period, to provide 
the bulk satellite capacity requested by ¿ customer 
located only in the Italian territory or, if the 
customer prefers to acquire the capacity from IPSP, ■ 
to  provide, such capacity to IPSP On the same terms 
and conditions 'f  gtééd -with • the ’ customer'. In any

1 Case, the capacity referred to is the capácity 
' committed by STET and the IPSP’s satellites. The 

purpose of, this provision is to give STET a certain 
priprity in discharging the risks it has assumed in 
undertaking such commitment. However, the price 
and terms of the lease Or sale of satellite capacity 
to  Customers, and also to Italian ‘customers, are 
determined by IPSP. ; J /

(49)'. Finally, under Article 3.3 of the Service Provision 
and; Distribution Agreement for Italy, IPSP'

■; undertakes to forward to STET' inquiries from •. 
prospective customers who -wish to receive 

, ‘ telecommunications services within the Italian
■ 'territory and not extending beyond i t . .

(b.2) R e g a rd in g  th e  c o u n tr ie s  co lle c tiv e ly  
/  'te f e r r e d  to  as i‘ea s te rn  E u ro p e ’

(50) ! The:tw o relevant agreements'-are very similar to ,
; V ’;T- those regarding Italy except that in the present case 

STET is. beihg appointed . IPSP's exclusive
■ ‘ representative agent fpr ithe purpose pf offering 

IPSP** bulk satellite capacity and services.

• » I  Accord«ng to  fHat e)cclusiviry, a(id for u  long a t 
the countries con?crnedareregu!ated (ahd during': 
the A nt year following theìr derègulatioh), IPSP; 

. end ths limited panneri undertake not to pfomote
■ the iaié of either bulk Mteljite capacity (?) obtained 

from IPSP ó r  satellite telecommunications, scry ices 
' offered on other satellite systems and satelite 
. : telecojhmunicationScrvices p rov idedbyj IPSP or 

.that -are reasoiuibly equivalent to  the, IPSP services 
. . promoted by STET. .

■ I’J for the afee*»«©.-«! jfeíé «sa«’ c i *fes-wwd» ‘un tiled ' ¿t 
■■ ‘dtregulsKd! as wgárdí kslyi tóe reàal'lJÆW fth^ nsÆmt. . 
t*l Ktwitw; 'días ypromjcn ' .¿tust. »ei. p w m  STET: frota 
. '''ei^ajsmg in pawive sale» wmçde M y. •'<

(') This agrcement *ppi»ci only!. to customers locatcd in the 
.'csstem Ewdpean territory, and not tp cuttomert " located 

ckeieriiCTe wSvo require capadty HFor a: number of tit«, also 
' including e a e : .or more sites: in > the.' «atiem European .

" : tettuoify.."'V.,,.. : V
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(f2) However, IPSP can sell bulk capacity in the 
, to u n rrin  independently from STCT and limited

- |q n n m  arc free a t any nmc to market satellite 
capacity obtained from other satellite systems, 
international business telecommunications services 
provided using capacity on the I PSP's satellites, 
provided that the services are not reasonably 
equivalent to  the IPSP’s services marketed by 
STET, Furthermore, following one year after 
deregulation in the countries concerned, limited 
partners will be allowed to offer additional bulk 

. satellite capacity obtained from IPSP and/or 
services That are equivalent to those marketed by 
STET, provided nonetheless that no logo or trade 
name belonging to  IPSP is used.

. Finally, any third person or entity having
■ purchased satellite capacity from IPSP would be 

free at any time to  fell the capacity or any satellite 
telecommunication services, provided that no logo 
or trade name belonging to IPSP is used.

(53) S i t  i s exclusive hghts under the two agreements 
will continue for as long as , it meets certain 
performance criteria defined in the agreements.

.7. No third-party, observations

i M i Following the two publications pursuant to  Article 
19 (I) of. Regulation No 17 made to cover 
Article Kf oj the EC Ircaiy and Article 53 of the 
EEA Agreement respectively, no comments were 
received from third parties.

I I .’^ECAL ASSESSMENT

. . A.^ APPLICATION OF ARTICLES 85 (U OF THE EC 
. w : TREATY AND JJ  Ul QF THE EEA AGREEMENT
• ' ' : s * t o ip s p  ' ■

I SSi ̂ O « ' • of^r arguments, I developed: below,
to  be com utered ,as actual y 

? : f i r w r p o t e ^ l i i » i ^  tn therelevant markers io  ’.V:
V o : V j ? . ; - f

: U l l n  order fo rlP S P  to  enter the market av a 
•• ■ fst i t o a - lw tJ  p tw id f r ,t t  has bem  .necessary 

\ ■ <; ■ number Ol authorizations and
•; . ̂ l i c ences, and to  ■ arrange, for the financing.

' cofistmciicn, launch and operation of two 
satellites. In. this respect, it is considered that 
none of the partners »  m a position to m ee t 
all o f  v those requirements alone but only 

. through 'cooperation in a venture like the
' ,p*w*m one. la  this respect,

; —  CMtfy IPSFY general partner, OrionSat, has 
the necessary authon/anont and licences

from the FCC and Intelsat to launch and 
operate the satellite*. Moreover, the terms 
of the IC C  Ik'cikx prevent the general 
partner hum  releasing control over it 
without prior FCC approval and define 
very clearly the kind of services that IPSP 
would be allowed to , provide (see 
recital (12)),

— none of the IPSP partners holds the 
necessary authorizations and licences to 
provide international telecommunications 
services in all the countries inside the 
footprint of the satellites. Only STET.and 
Kingston (ap irt from OrionSat itself) hold 
any licence to offer telecommunications 
services but STET is limited to Italy, and 
Kingston to the town of Hull and the 
surrounding area. As regards the other 
limited partners, they (or their ultimate 

. parent companies) are industrial companies 
active in different segments of the 
aerospace market and have neither the 
licences nor thej experience required in- 
providing communication services to other 
companies on a - competitive basis 
(although some' o f them have gathered 
some experience by managing their own 
internal networks).

(b) None of the IPSP partners could reasonably be 
expected to make the investment, and assume 

. the substantial risk associated with it, required 
to  enter the market. The very high barriers to 

. entry, the substantial amount of.tnarket power 
in the hands of the incumbent TOs in the 
overall telecommunications market and of 
ISQs in the satellite transmission market, the 
advanced technologies ^involved, the 
substantial inherent risk .of failure .associated 
with space operations v a n d . the broad 

.. geographic area covered, ..together with the 
amounts required and the bargaining power of 
customers (in particular the>big multinational 
corporations), make tb s  venture/very risky. In 

f , ;View * of •the^above,, it is pot realistic ’ to  ' 
consider, from an economic point qf view, 
that any of the partners would entet the 
market alone. <

(c) In addition, as regards' marketing and 
distribution, the principle of uniform prices 
arid other conditions in different territories,. 
together with the implementation of such 

. marketing in a decentralized manner, seems 
, appropriate to  fulfil the heeds for world-wide 

telecommunications services, o n ' a one-stop- 
shopping and billing basis; of customers 
having branches or subsidiaries dispersed, in 
different territories.
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The ' provision of such services is : not 
adequately guaranteed by the existing bilateral 
arrangements between TOs, under which each 
one provides its own facilities within its own 
country. This means that, each national TO 
prices its portion of the network separately, 
contracts with the customer seperately, and 
bills it Separately, for a set of services that is 
often not uniform in all territories involved 
given the different technical features of each 
network involved. In this, respect, the result of 
a combined network so created is »i strong as 
its weakest link and so, the number of services 
and die features thereof are those supported, 
by the iess performant national network 
involved. In addition, operational matters such 
as monitoring quality, correcting faults and 
providing customer service are also performed 
separately.

APPLICATION OF .ARTICLE 85 OF THU KC 
TREATY ANI) ARTICLK 53 OF KKA 

AGREEMENT TO CONTRACTUAL 
PROVISIONS

(59) The following provisions . fall outside both 
Article 85 (1) of the EC Treaty and 53 (1) of the 
EEA Agreement:

the fact that STET is nominated exclusive 
distributor of IPSP’s services in Italy while the 
Italian market is regulated. This provision 
merely reflects the fact that under Italian law 
STET still enjoys exclusive rights in some of the 
areas to be addressed by JPSP. Even in the 
absence of tlie agreement, no other com pany’ 
would- have . been able to  distribute IPSP's 
services in Ita ly ,,

National TOs are becoming increasingly aware 
of the importance of the market for 
international business telecommunications and 
of the inconveniences resulting from the 
situation described. As indicated, they are 
trying to  overcome them by forming consortia 
with other TOs to offer such services (and, in 
most cates, to do other things)'. Some of them 
have already been notified to the 
Commission. •

provisions concerning the nomination of STET 
as exclusive . Representative agent in ‘eastern 
Europe* apart from Austria. As the countries 
concerned are outside the EC ?nd the EEA, 

' these provisions do riot produce any 
appreciable effect in the EEA.

(60) The following provisions are to be considered as 
non-appreciable restrictions of competition:

(5*.i 1T*e creation and implementation of JI’SP, by 
introducing a new competitor, may be expected to 
in c re a s e 'le v e l ,  of competition in a fait-growing 
segment of the overall telecommunications .market, 
until very recently reversed to  companies holding 
exclusive rights. This would help to  accelerate the 
pace at which itsw and uniform services are offered 
to customers and to  improve their pnee and

■ p e r f o r m a n c e . ' - V  '

li? |. . i mps «;  Inedie.; maritet : bulk/satellite
fà ’̂ 'p o iitire v a s

- ■ ; i  'ÿcrwtsoo' iai U $P means «eating  an alteriutive. and ..." ’ \ 
of- space segm entcapacityIfb'the '

■ \m ótS»tóm /arid very strong ISOs and to  national 
tytsm a  conm tlkd by national TOv. Thus, IPSP 

.- wotdd mean increasing .the choice available tu 
' : tsty tc- ;;:pfOvkkr»'/'dema.ndtng ' space1 - .segment , ■

c a p a b l y . / r "'

As regards the agreements relating to the Italian' 
territory, the exclusive right to promote the sale 
of IPSP’s, services in Italy granted to STET after 
deregulation bias occurred is not an appreciable 
restriction of competition because:

(a) IPSP’s services are b y .  definition 
international, so that Italian customers can 
sign a contract, for the-same services with 
agents o r distributors not located in Italy 

: through their subsidiaries', or facilities 
outside Italy,

as the only exclusivity.; remaining after 
liberalization will be the exclusivity to : 
promote the sale of the IPSP’s services «1 
Italy, IPSP’« agents and distributors other 
than STET will be free to  sell the IPSP’s 

. services in Italy, ' ■

<i8) In conclusion. die implementa tion of IPSP, one of 
the f im  private ventures to  cater the evolving 
telecommunications market, falls Outside the scope 
o f  bosh Article tS  (1) o f the E C T rea ty  and 
A nkle 53 (1) o f the EEA Agreement.

l/l 56

(d) STET is not prevented from dealing with 
competitors o f IPS^1, and

(e) most importantly, IPSP is expected to have 
a market share b e lo w '5 % of the two 
markets concerned. /
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—  As regards the agreements relating to the 
Auvtrian . territory, the above reasoning 
conccming the Italian territory is also valid. In 
addition, die exclusive rights that STET has, as 
agent for. IPSP, are more limited than those 
STET has as regards Italy (see recitals 51, 52 
and 53), given that IPSP can address itself 
directly to  customers and that limited partners 
can market capacity and/or services obtained 
from other satellite systems and even services 
making use o f satellite capacity obtained from 
IPSP.

(61) For thè following reasons, the provisions detailed 
below, while putting restraints on the 'partners’

. . freedom of action, are concluded to be directly 
related and. necessary to  IPSP, and do not exceed 
what the creation and operation of IPSP requires. 
Consequently they are to  be treated, under the 
competition rules of the EC Treaty and of the EEA 
Agreement, as.ancillary restraints.

(a) The non-competition provision is ancillary 
because u  refers only to the general partner 
and is a 'lo d g a l consequence of the sole 
responsibility granted to it. The provision is 
aim ed-at ensuring that the general partner 
devotes itself to the management of IPSP’s. 
business o n a  full-time basis. As for limited 
partners, as indicated above, they are free to  
compcte with IPSP.

(b) The ‘most .favoured nation* provisions are 
Ancillary because they are intended to ensure 
that lPSP treats each limited partner, which

■ '  will normally also be a customer Of IPSP, on 
ait equaf b a s i s b u t  not on more favourable 
te rm s— regards the other limited partners 

: end, in particular, third party customers, w'ith 
no investment made in IPSP.

<c) The preference, to  be given to limited partners 
in respect o f certain.calls for tenders issued by 

. IPSP, under the Preferred Bidder Agreement, 
csn  «Ito be considered ancillary on the basis 

1 that # ceresin preference towards limited •
, " .p a m m / 't^ m s  natural, in «change ' lof thc ■' 

- '  ' « d w ^ 6 i ^ 6 i à i i i 4 i i ; Â < -naoffley..' • d*y  ' have 
: o • “ ' ! ^ i ^ ^ :̂ ^ t u r e i '  and «M ndcpng tliat 

. most o f tb îr ta r e  tjwtmselves active indifferent . 
'  tesgaeQts o f  the.aerbspace im rkct, and so are ' 

m anufacnum  of equipment o f the same kind , 
'M /dutirteqswed by IPSP. It has also io  be 

i o ^ d t n ^ p n n s K N U i s n ^ m  
g n t  liia itn f  partners any advantages as to 
price o r other terms and so it h  not expected 
to  produce any appreciable foreclosure effect 
sffm ing  tbs cotnpennve posmon cf third 
parties, j a  any event, and given both the 

. conecun of the relevant markets and in 
psrtkuSsr the presence of powerful incumbent 
campsnM& any abusive.interpretation of this 
provision seems to b e  excluded if the venture

is to succeed in gaining a presence in the 
markets it will nddrcss.

(62) Ancillary restraints are to be assessed together with 
the company created. In this respea, as IPSP has 
been concluded nOt to  fall within the scope of ’ 
Article 85 (I) of the EC Treaty and of 
Article 53 (1) of the EEA Agreement, then neither 
do the provisions detailed above,

HAS ADOPTED THIS DECISION:

Article 1 -
’ s.

On the' basis of the facts in its possession, the 
Commission has no grounds for action under 
Article 85 (1) o f the EC Treaty and Article 53 (1) of the 
EEA Agreement in respect of the notified agreements, 
relating to  the creation of the International Private 
Satellite Partners/company (IPSP).,»

Article 2 .

On the basis of the facts in its possession, the 
Commission -has no grounds for action under 
Article'85 (1) of the EC Treaty and Artide 53 (1) of the 
F.EA Agreement in respect of the non-competition 
obligation on the general partner under Article 7.06 of 
the Limited Partnership Agreement, the 'most favoured 
nation' ~ provisions under Article 16.02 of the Limited 
Partnership Agreement, under Article 16.01 of each 
Capacity Agreement, under Article 21.01 of each 
Contingent Capacity Agreement, under Articles 4.5 and
15.1 of the Service Provision and Distribution Agreement 
fpr lu ly , under Article 3.5 . of the Capacity Sale 

. Agreement for Eastern Europe and under Articles 4.4 and 
15.11 of the Service Provision Agreement for Eastern 
Europe, and in respect of the preference to be given to 
limited partners under Article, 2 of the Preferred Bidder 
Agreement; the appointment of STET as exclusive 
distributor of IPSP in Italy under Article 2 of the Service 
Provision and Distribution Agreement for.lu ly  and the 
appointment o f STET as exclusive representative agent of 
IPSP under Articles 2 of the Representative Agent 

? Agreement for the Sale of Satellite Capacity in Eastern 
Europe and o f the Service Provision and Representative 
Agent Agreement for Eastern Europe. '

Artide 3

This Decision is addressed to: ' .

International Private Satellite Partners. L.P.,
2440 Research Boulevard, Suite 400 
Rockville, Maryland 20850 
USA

Orion Satellite Corporation 
2440 Research Boulevard, Suite 400 
Rockville, Maryland 20850 
USA
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British Aerospace Communications Inc.,
Suite 500, 13873 Park Center Road
Herndon, Virginia 22071
USA

COM DEV Satellite Communications Ltd 
1S5 Sheldon Drive 

. Cambridge, Ontario; N1R 7H6 
Canada

Kingston Communications International Limited 
Telephone House,
Carr Lane 
GB-Hull H U ; 3RE

MCN SAT U.S., Inc , 
d o  Matra Aerospace, Inc.,
1735 Jefferson Davis Highway . ; .
Suite 810 ■ ' • \
Arlington, Virginia 
USA

' Orion Network Systems 
2440 Research Boulevard, Suite 400 
Rockville, Maryland 20850 '
USA

STET — Società Finanziaria Telefonica per Azioni 
Corso d'Italia 41 
1-00198 Rome

■ ' *
Trans-Atlantic Satellite, Inc., 
d o  Nissho Iwai American Corporation 
1211 Avenue of the Americas 
New York, N.Y. 10036 
USA

General Dynamics Commercial Launch Services, Inc.,
9444 Balboa Avenue
San Diego, California 92123
USA. .

Done at Brussels, 15 December 1994

For the Commission ■ 
Karel VAN MIERT 

Member o f the Commission
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Introduction

1. On 20 August. 1990, Infonet Service« Corporation 
flnfonet*) M h n ttd  fer negative clearance , or alter* 
natively exemption, agreements relating to the organ* 
nation oflrtfooet and the ¡relationship {between Infonet 
and »»shareholders in relation to the supply by Infonçt 
of télécommunications service* in many countries around 
the world H&dttding all Member Sûtes. Infonet is owned 
by five télécommunications organizations (TOs*) (*) of 
the Community (the “Community TO»*) as well u  public 
and private telecommunications opemon from outside 
the Communiar.

A. T ic  Parties 1

. 2. From 1969, Infonet operated as a businets unit of 
Computer Sciences. Corporation ÇCSC), a US 
corporation primarily engaged in the computer services 
business. In 19ft it v u  incorporated as a wholly-owned 
subsidiary of CSC CSC subsequentlyand gradually sold 
aH its shares in lnfonet which, specializes in telecommuni­
cations service». The current shareholder* of lnfonet and 
.dkrir respective shareholding* are as follows:

.(1) The following Community TOs:

■" ■
—•Tnnfptc^*  wholly-owned subsidiary of France 

, Telecom, «he public telecommunications operator 
jn France, with 16,17. V», \

~Deutsche/BufKlcspoftTelekom, the public tele* 
communications operator in Germany, with 

. 1 4 .1 7 * .;

thepublic telecommuni-

' '

—  !UgiedcsTll£graphcs et Teliphoncf, the public 
v - lirfi^MiaMAicttioos(tperator in Belgium, ' with

r.-.'

f i  OJ N o I ) .  21. t  IH 2,p. 20«/*£
o  A s^fiw iA W de I of Çenumaioo Dtnciive 90/JII/EEC 

• f  ISjonc tW M  majWÙiM ia dtc B v b u  for lekcon- 
. — iewiow (OJ No L 19». 24.7. 1990. p. 10).

7 /05)

*— PTT. Telecom BV, a subsidiary ofKoninklijke 
PTT Nedetland NV, the public telecommuni­
cations operator in the Netherlands with 5,38

(2) The following non-Community TOs:

— MCI Telecommunications Corporation, a US 
corporation CMCI*); with 25% of the shares, 
MCI is the largest tharcholder of lnfonet MCI 
is a recognized private operating agency 
CRPOA^ O  and is the second largest long- 
distance telecommunications company in the US,

— Telecom Australia, the Australian public telecom* 
municationsoperator, with 5,38 %,

— Singapore Telecom International PTE, the 
. Singapore public telecommunications operator,

with 5,34 Vo,

— Swedish Telecom International, a company 
under the control of the Swedish public telecom­
munications operator, with 5,58 *M>,

Swits PTT, the; public ' telecommunications 
operator inSwjtteriand.with 5,38 °/o,

,-4 Kokusai Denshin Denwa Co. Ltd, an RPOA in 
; • Japan, With 5% . ■

3. lnfonet hat operations located in 42 countries 
including subsidiaries in Belgium* inchirgeof coordi­
nating European activities, Germany /and the UK. 
lnfonet also nas a 20 Vo shareholding in fnterpac SA. a 
subsidiary of Transpac : and France CableaAd Radio 
(itsclia subsidiary of France Telecom) set up with the- 
purpose ><rf marketing and supporting Lnfonct services in 

' ü i j i c t  and a S shareholding in lntérpac Belgium 
. SA/NV, à subsidiary of the Régie des Télégraphes et 
Téléphone* te^ up to accomp*tshthe same functions in 
Belgium. In hs fiscal year 1990 (1 April 1989 to 

: 31 March 1990), lnfonet had a worldwide turnover of 
US S . . . .million and à Community turnover of US S . . .

■ million- ;

f j  As defined in Annex I to the Coiutitiition of the Inter­
national Telecommunications Union, filial. act* of the 
Plenipotentiary Conference, Nice 1919.
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1 . H «  e®wk*3

4. , IiifoBSt effeis global vslas-c& ied  network services 
(« sa ro o n ty  b r n . ^ i  ‘V A N S’) c n  a  one*stcp shopping 
bads (w hich  m eans that a  custom er has a single p o in t o f  
e e s ta c t  -.with a supplier o f  .an imeniatbnai service 
Eosafejy 'fcr. entering' and  belJing reasons, instead o f  
es trncu  wit!» ra d tip le  suppliers fa th e  various countries 
Ismdved). T h o se  services include data communications 
xemces such as network cervices based o n  X-25 .and 
ether pro to co ls , 3C.400 se rv ices,'e lec tron ic  raail, eke*  
etosjIc d a ta  « e r e h a n g e  C E D I'), szotq and  • forw ard  fa s  
an d  te le s  se m e c s  end  v i d e o «  services. I t  also includes

- vo tes c^sBssisrascatsonf cervices' such as in private' 
networks. IcfensS  a lso 'p ro v id es csatputsr cervices s « h  
£S cQmpuvsrttranharing. .

5. .... Inforiet operates .its data com m unications services,
v /h id i are  th e  largest p a rt o f  h i  business,' on  the  basis o f  
a a  " ia te m a u sris l p seket-rs/itched  netw ork , constructed 

. tn th - 'l in e s ' leased from  the  T O s-.and . o th e r 'operators 
'dw eaghotat tfec/workS a n d  nodes belonging to  In fo « « .

. Am sssgst ¡Ksii T O j  and  o>peraieri a re  its 'sh a reh o ld ers  
listed  in paragraph  3 above w hich hav e ' exclusive, o r  
' tp c d a l righa ter th e  leasing o f  lir.es to  te lecom m uni- ' 
a m m  tsnkss  suppliers like Infones. > ■ '

6. ' The  major su p p li i»  of global value-added network 
éetvtees Kantig'« significai« picsence in thè  C om m unity  
fadfode A T & T ,  tr fc id r  a c q u i r e d l i t t l  in 1989, t  U K  

' sjrcinnv.urtegrótor &iid netwoik/sernces. provider;'É D S ; 
'G eneral''E lectric Information Service«. whìch h isalliincts 
ofch B r i tó  IsastnatisnaS C om puters o f 'tfo e  U lC and 
S T E T  o f  IìaJy ;.13M ; Sßrint;and T y ro n «  now owried ky 

'B ritish  Teiósémmunications.: A l oèmoiutrated by thè
■ pjpeaie/BÌ &sse 'cuppUch ih thè Community, thè VÄNS 
'’.’essfheu sira fe«x«iißg more and-inore'competitive,. in 
.'.feâ c pan ss a reróh.ef the-Cosiusjunisy poli-ey of liberali* 
s m m  and',feàmàmistioii c f  ite  telècoramunication* • 

r« lliw .'/ilà lM ||i,M Ì,(d u ftje  n d tiie i -for thè market 
Hata o f Mostet m  tss ccropetiter* hsve been prcvided by

vdt''jKwiiéi»-"k;'itecsai-lüat t ó . i S  US S . . .  millioa 
v « « ^ ; i i i i j S i 'E C  KM W .' y ^ ’cw w ttif Ha» »small
■ ra a stó '.fh A ia  ^ ''G b r n r a u n ty . '; ' ' v ■

m y - *;P  > v ^ r v : \ 'V v ‘* - . ■■
^ *./ ' ■

v̂’r/ r T  : -r;: ;y: " ' ■- ' " ' ' ■
' r ■
:t  ’TÜC ' ' DS’iS î® î!3 a  kidvisâ ' un ■ docußsrR ti (herein

( i )  ¿ a  E jf-bw s e ì  . I n f c m  a n « n M  end  restated  as o f  
. . J a a s s s ÿ IWO} " . - : ’ ;

(2 ) a SîoclîlsoMers Agreemeniof 6 September 1913 end 
fke . 'àraendœîsti ■ i!:eroto. The ’•Stockholders 
Agrecroèpi n m t^ .d s s b  with the panictpaUon ®i 
dse shareitoldcn in she raassagemeni of Infonet aad '

& the dmribtnkin of Infonet «ervtcet by the share* 
holders. Concerning the management o f Infonet,- k it 
provided that Inioacî ù managed by and under a 
Board of . Dsrectesii consisting ' of ! 12 directors. '

■ .Concerning the. d istribution  o f  Infonet' services,'‘(t is { 
provided  th a t each  shareholder will establish a  ItcsI 
o /g an ix a tio n  for'.the'.'inaHteting and support of 
Infom t• -dâtâ .transmission services i n . ' i t s  :borne,’' 
co u n try . Shareholders remain free to  com m ercialize' 

'O th e r 'Competing.services.. It is a h o  provided th a t
' e ach  'sh a reh o ld er «nil utilize In fo n et o n '  a :
■ ®SG»s?xfasm: basis in o n le r  to supply end*to*end 

tnuntaticnal data tran:mi»ion services to ils 
customers. D istribu tion ' arrangem ents . ¡n other-- 
countries are deKribed in paragraph 6 below. F ina lly  
th e  Stociiholders A greem ent gives a right of fim  
refusal to each  shareholder in case of any sate,, 
p ledge , tran sfer or assignment by ano ther share*, 
h o ld e r of any  of the  © uutanding capital in Infonet; -

0 ) .: ’th e  ■ Intercom pany" A greem ent "of . 1 April ,./ i.W  
b m ree tii C S C  a n d  In fo n et, hàd th é  purpose o f  fadii* 
ta tin g  C S C “* ' salé  , o f  the., «hares ,in. In fonci in 

 ̂ . c o n n e c tio n . w ith C S C ’s exit from  . the. public 'data 
,. transm ission  m ark e t."  In , .this.-, con tex t, -the In ter* '

■ . com pany. A greem ent con ta in s ''a ' covchant n o t;,to .''
com pcse w hereby  -CSC . undertakes, h o t to’ develop or"

■ ' o ffe r  an y w h ere  in th e  w orld , '.without In fonetV  prior 
consent,'.public  d a ta  transm ission services in compe* 

"'.tition wish' In fo n et du rin g  five y e a n  and , during th e  
,.fo llow ing tw o-year* ,;net o ffer anyw here in the World 

' an y  such « « w o rk  'th a t ù tiüaes protocols 'and-iènfiçes. 
whL-K :are th e 's a m e /s s 'th o se .'u t i l iz e d -b y  Infonet*«''

. ne tw o rlt; ' .'• • '"  '•'

- (4) u n d e r . th e  M aste r M arketing ' and Team ing 
A greem ent o f  6  Septem ber 1988-between C SC  and

" (¿Monet,', th e  ' Parties ; agree ’ to  cooperate, for", the  
/.'m arketing,- and  the: provision' o f  complementary..

■ t t t w e r '  w hich t d i  tpnmdes,*- prim arily in - th e  , US.
;- T h e  'Partieî.'.agreed'-'thai-'ÇSG. shall consider InfoHet ' 

r,3 its p re fe rred  prov ider , so -.long a s . its ' prices ;aiid.
-■ ' .jernees'-'are '«onipetitive and that eaçh Pârtÿ «hall 

. . attempt to"' include _ the 'other-Party, 'so'.-long.^'m;
■ priées hnd-. serviceai-:. a re^ /^ m jH titiv c .^ a ix a .'iu ^ c^ * ,; 

«rsctfflr oçi;^»i| ;) i i ^ t o i ^ ] :i^i^n«nitw^

'•?; ' vKmâ!îÿi;:îii ':î«^ îd ed ;.t^ ii;i% ir^ er '-¿nd^heneveir; 
^SîsiÈ le, "tfië -.'Parties •,ÊbaU:'Cèi(»dutt .■joiniv'toarketifeg-, 

'"- E-iMvss'ksrTOb.Agreerocnt is riow laifgelyfh',B isùsc;^'i'

,: (5) '^ev Serwices ';Àgrect«em . 'c f  'rjS/'’Sepeiiibery4?W- 
'. between "Itsfonet :'-and ;',CSC /a  c’wnsitip|uÎ 
' agreement, ' «/hereby.- CSC 'agreed -to -' ps»«^e '-certain
- semées (such - as -'the provision ' of warehousing 

facilities and cdministntive assistance) i.i order to 
assist- Inioîsît to n a '  c i- 'e ;  separate . i^ependenf

■ fssinpany. T h e  A greem ent is now  largely in d isu se ; '1
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(6) the Marketing Agreement between Infonet and MCI 
was (M « td  into on 16 Januaiy 1990 when MCI 
became a  «harvholder of Infonet. The purpose of the 
Agreement a  cooperation between Infonet ajtd MCI 
lo r the m arta ing  o f the provision of complcmentaiy 
services which each provides. Under the Agreement, 
MCI agrees to  endeavour to use Infonet as the 
primary underlying carrier o f packet switch services 
tor iu  customers and as a preferred third party 
provider o f end-user solutions which can be offered 
by Infonet. MCI also agrees generally to promote 
Infonet services. The panics undertake to -determine 
what MCI services may best be licensed to  infonet 
for tale to  Us customen. Infonet agrees to consider 
MCI as its preferred third party provider of telecom* 
municatkms solutions of which MCI has capabilities. 
However, each Party will continue to market its 
services itself. Finally MCI agrees to  refrain white it 
is i  shareholder of Infonet from offering to 
end-users public packet switch services competing 
with those offered by Infonet.

\

D. Further ¡a fe m s tk a  on Íe íe án  •.

8. The notification contains further information more 
particularly on (!)  the use by Infonet of facilities ' 
provided by die Community TOs and (2) the distribution 
o f Infonet services.

(I)  The use o f Community TÓs’ facilities

lafcnct’s. data transmission services are provided on 
; a .  networit composed .of nodes installed in the 

coynirics where Inforiei services are offered, which 
connect lines leased from the TO s around the world 
including the TOs and operators which are share­
holders o f  Infonet., In the Community, infonet leases 
(me* from Tianspac, Deutsche Bundespost Telekom, 
T d r fonka,  the Rigie des Tiligraphes etT ilfphonet 
end PTT  Telecom. Infonet also uses satellite trans- 

' u n s u m  provided by the TOs.

(2) Distributsenef Infcnit services ■

v
‘ Infonet has: ooji-exclusivc distribution arrangements 

b  many ̂ countries including the 12 Member States 
voder which dmribwtoft are granted the right to  sell 
Infonet ssrviqes wishin their, territory (and are not 

. prevented ffrtraa 4e$ng '4he/ serpees outside their 
te rm o r/J a n d  hsve the primary rñponsibility to do. 
to  m rdcition to  esultinatsoaal customen based in 
their tarritosy. As indicated under paragraph 7, the

• shareholders act as distributor in their home 
coántfk& : Is> other eounmss,. similar distribution 
am n$em em  have been made with third parties.

- — *-------- ----------;----------- — ------------- :------------------

E. Undertakings, given to the Commission following ks 
iotervcntiofl

9. The Agreements as notified presented some 
problems from the point of view of. competition policy 
which stood in the way of a favourable attitude on the 
p an  o f the Commission. Those problems related essen­
tially to  the risks o f cross-subsidization by the 

. Community TO s in favour of Infonet and discrimination 
by the Community TO s in favour of Infonet against 
other services suppliers. During the course of the notifi­
cation procedure, those issues were resolved in a1 satis­
factory manner by way of undertakings given to the 
Commission.

(I) Discrimination

In order to  provide services of the type described 
.under paragraph 4, Infonet or any other supplier 
must rely on the usé of the public telecommuni­
cations network and possibly other reserved 
services (*) (hereafter 'rewrved services’) provided by 
the Community TO s since the latter have exclusive 
or special rights in this respect in their respective 
countries. Because those Community TOs are share­
holders o f Infonet it is essential for the safeguacding 
o f  fair competition between Infonet and other 
existing or potential telecommunictions services 
suppliers, to  eliminate the risk that the former is 
granted more favourable treatment in relation to 
access and use of the public telecommunications 
network or reserved services. In order to  ensure the 
absence Of discrimination, the Community TOs and 
Infonet itself have agreed that:

(a) Terms *nd conditions. The term» aivl conditions 
applied by the Community TOs to Infonet for 
the provision of reterved services (e.g. the 
provision of leased lines) in order to supply 
services as described under paragraph 4 shall be 

( similar to  the terim and condition« applied to  
other suppliers o f similar services. This relates,

' . for. instance, to  price, quality of scrvice, 'isage 
. conditions,-timing o f installation of facilities, 

, repairs and maintenance. ; -

■yj. /.:■;(b) In ío n ítw ilin o tb e
‘;.Íygrántéd terms andconditioni.m ore particularly 

in relation : to usage restriaionj, for reserved 
^  services ' which would allow; it to .offer services

which other supplien are prevented from 
offering.

(c) Tfs:kr>kal infis>rm<stion. The Community TOs will 
' not discriminate between Infonet or its distribu-

P) Reserved services áre services which are provided pursuant 
/  to special or inclusive rights granted' by the.'Community 

’.’ Member States to the Community TO* in eompKtncc. with
■' EEC law. -' " ■
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io n  and m y  other supplier o f services competing 
whh Infonet services in relation to  the release of 
sr.y decision to  make substantial change« to 

. technical interface« providing the means of 
a c c m .to  reserved services o r in ths release of 

. 'o t t o  tschmca) information relating to  the 
o p stiw n  o f  the public telecommunications 

. network

(d) ' Commentai ¡n/bmstion. The’ Community TOs 
«rill not discriminate between Infonet o r its 
distributors and any other supplier o f services of 
the type described under paragraph 4 in relation 
to the provision of certain categories of 
commercial information. This means, that the 
Community T O s will hot provide to Infonet or 
iu  distributors systematic and organized 
customer information derived exclusively from 
the exploitation of the public telecommunications 
infrastructure or the operation o f  reserved 
services If such information Confers & substantial 
competitive advantage and is not readily and 
equally obtainable elsewhere by Infonet’s Compe- 

‘ mors.

'(2) .Crest-subsisSkation

In order to  avoid that Infonet or iu  distributors 
benefit from cross-subsidies deriving from the exploi­
tation of the public telecommunications infra* 
strut tore a r J  the operation of reserved, services by 
the Community' .TOs, the. Community TO s have 
agreed with Infonet that the latter will operate at 
ann*s length from the former. In particular, Infonet 
sod m  distributors will. be charged on an arm's 
length basis dte costs relating to services provided by 
the Community TO s including the provision of 
facilities, personnel and loans. Conversely, any 
servîtes supplied by Infonet o r its distributors to 
Community TOs would also be charged on an arm's 
t a g t h b a i » '’

(5) ileo  rdisig and reporting obligations ^

la  .iwder to  allow the Commission. to  monitor 
compliance w h , the agreements o f non-discrimi* 
nation -and Ron>cross*nsbsidis£tion, the following

• .fcaftbeefflfiiisffidby ths parties:

-------- j —------- ----------- --------------------------- --------------

(a) Rttvrding oMigatioir. Each Community TO  hat 
agreed to keep iu records of each application by 
Infooet or its distributors for reserved services by

A such Community TO  readily available for 
inspection by the Commission for"a period of 
three years following such application. Such 
records will include the following items; when 
the application has been made, what has been 

. applied for, e.g. p*pc of leased line or reserved 
service, when r Lias • been satisfied and under, 
what terms and conditions including price and 
usage condition.

(b) Reporting obligationu Infonet gave an under* 
taking to the Commission to-supply yearly -a 
rcpon containing the following information: a 
summary of the records kept by the Community. 
TOs pursuant to paragraph 9 (3) (a); a summary 
of any financial transactions exceeding an 
aggregate of ECU 2 million in value between 
Infonet and any Community TO  and any other 
facilities' provided by a Community TO  to 
Infonet; details of any. new agreement entered 
in^o by Infonet with any Community TO  and 
relating directly to the notified agreements.

The Commission's intentions

10. On the basis of the foregoing,,the Commission ': 
intends to take a favourable position pursuant to Article 
85 (3) of the EEC Treaty, and to dose the procedure 
with the sending by the Commission's Directorate- 
General for Competition of an administrative letter 
(‘comfort letter’). Before doing so, the Commission 
invites interested third parties to send their observations 
within one month from the publication o f this notice to 
the following address, "juoting the reference IV /3JJ6I 
— ■.Infonet: . .. 1 ■

Commission of the European Communities, 
Directorate-General for Competition (IV),
Directorate for Restrictive Practices, Abuse of Dominant 
Positions and other Distortions of Competition 1,
Rue'de la Loi 200, ■ ^
B-1049 Brussels;
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Notice pursuant to Article {9 (3) of Council Regulation No Î7 (*) concerning a request for 
negative , clearance or an exemption pursuant to. Article S5 (3) of thé EEC Treaty (Case No 

,• IV/J4.282 — Intrax) i

(93/C  117/04)

1. O n 10 April 1992, P T T  Tclcqom BV (The Hague, 
the Netherlands), hereinafter ‘PTT  Telecom’ and 
Nederlands Omroepproduktie Bedrjjf N V  (Hilversum, 
the Netherlands), hereinafter ’NOB’, submitted to  the 
European Co Amission for negative clearance o r alterna­
tively exemption, a cooperation agreement in the field of 
Satellite News Gathering services. In the company set up 
for this purpose, Intrax BV, the parent companies pool 
their complementary skills, namely NOB’s experience as 
a provider o f television facilities services aflid. PTT  
Telecom’s experience with respect to  the uplinking of 
(television) signals to  satellites.

L THE PARTIES

2. PTT  Telecom is 100 Vo owned by Koninklijke PTT 
Nederland NV (the Netherlands), which with activities 
in both the postal and telecommunications domains, 
achieved a turnover o f  FI 13,6 billion in 1990. PTT 
Telecom is the public télécommunications organization 
(TO) in the Netherlands.

_  ' '
PTT Telecom has two other subsidiaries involved in 
satellite services, Satellite Business Television BV and 
Uniiource Satellite Services (formerly Vesatel) BV: the 
first company is involved in providing internal business 
communications and information via satellite to  groups 
of companies and organizations, while the second 
operates in the ¿rea o f fixed,’ no t mobile, satellite 

.communications. - "

3. NOB and ttssubsid iaries provide the technical 
fadlities required for the préparation and transmission of 
radio* 'an d  télévision programmes. In 1990, NOB 
achieved a  turnover o f  H  402 mülioii. ;

4. ■ Intrax BV  (Intrax) o f  H oofddorp, the Netherlands, 
was set up b y P I T  Telecom and NOB .to pnm dem ter*  
national satellite o c ^  ttth e rin g  s e ty k ^  l ^ r  l i n a n ^ ; 
reasorn, die initial diardtoldingreflects an 1 0 %  pantci- 
p a a o o ty n f T T e le c o ia 'a n d  29 %  by NOB, With the 
a g r trd in te n u o n  o f  acklcring a SO JO  reUtioashsp by 
1994. Intrax a  run by a board ofd irector*  pnder the 
supervision o f  a  supervisory board (ra id  van commssfa* 
rissen) consisting o f an equal number of members 
appointed bjr F I T  Telecom and NOB respectively. At 
present, die board; o f  directors consists o f one 'member, 
appointed by. the annual shareholders* meeting; as long 
as the diiccsor i t  appointed by PTT  Telecom, the 
president o f  the supervisory board, currently consisting 
o f two members, d u ll  be the member appointed by

(*) OJ No 13, 21. 2. 1962, p. 204/62.

NOB. Business decisions o f  any importance to  be taken 
by the (board of) director(s) require the prior approval 
of the supervisory board.

n . THE SERVICES INVOLVED

5. Satellite news gathering is a relatively new form of 
communication which is ' built on two existing, 
complementary services,/ (i) those provided by facilities 
houses such as NOB and (ii) the uplinking of signals to 
satellites from groundstations, traditionally a telecom­
munications activity.

Television (and radio) facilities
■'• ‘ t '

6. Services relating to  television and radio facilities 
involve the provision of the technical attributes and ac- 

: tivities required to prepare and emu television (and 
radio) programmes. Physical attributes used for television 

.facilities include studios, cameras, : editing equipment, 
music libraries, audiovisual archives, orchestras and 
choirs; the services include the maintenance of these, 
attributes and the provision of manpower —  for example 
cameramen and editors for . the operation thereof.

7. ' Until 1988, the provision of technical facilities for 
the preparation and emission of television programmes 
was carried out by the ’facilities branch* of the Nedpr- 

. landse Omroep Stichting. (NOS), -the association of 
public broadcasting organizations in the Netherlands. To 
carry out its txsks, including those o f  its facilities brand), 
the NOS used general broadcasting revenues, namely 
income from advertisements and contributions made to 
the broadcasting ; organizations; According to  the then 
existing ' Omroepwet (Broadcasting Act), the ptfblic-': 

' broadcasting' ergajuzauonsw ere obliged to a c q u ire th e  f 
I Jtechnkal facilities 
S 'ip f O f r a r d n ^ a ^ t f s ^ ^
"N O S . In o ther words. the facSides'brancbof tW  NOS 

enjoyed a legal m onopo lyJo rthe  provision o f television 
; faolities to: the public broadcasting organizations. '  ,

O n . I January 1988, the fadlities b ran ch o fth e  N O S v a s  • 
convened into an ^utOnomous company, Nederlands 
Omroepproduktie Bedrijf NV (NOB), which is of course 
one of the parties involved in the. notified arrangements. 
During a transitional period, the public broadcasting 
organizations continued to  be obliged to  .use the services 
o f NOB for a certain percentage of their requirements. 
As of 1 January 1991 as regards television an^l 1 January 
1992 as regards radio, the provision of technical facilities 
is wholly open to competition. NOB’s position on the

J  165
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\ • • . 
esjk et for television facilities has, however, continued to 
be very strong ia‘ the two yean following liberalization.

U jfe M a s  ■1 ‘ ''

S. Uplinking is the transmission of signal? from a 
satellite groundstation to & satellite, from which the 
signal is subsequentlyi downlinked to receive dishes  ̂
Uplinking is a telecommunications activity which in most 
Member States is exclusively reserved to the national 
telecommunications organization (TO).

^Saselite uews gathering ,■ • ■

9. Satellite news gathering, (SNG) represents-an inte­
gration o f  the. proyisioh o f technical audio-visual 
facilities and uplinking -semces. SNG facilities have beep 
developed to ellptir the rapid on the spot collection and 
miiiraission of "audiovisual news and data at remote 
locations normally not , o r’ not regularly served by the 
terrestrial network, for example: the scenes of disasters, 
sports events and other newsworthy happenings vhich 
require or warrant immediate coverage and conveyance 
to the general public or a specific audience.

10. Successfu l new s g a th e rin g  o f  this type d epends o n  
,t$ae fp eed  a n d  effic iency w ith  which, th e  even t in question  
cm  be  audio*visually  reco rd ed ,' if  necessary  ed ited  and 
tJsen co m m u n ica ted  to  th e  c u ito m e n , fo r  e x am p le 'p re sj 

■ b tirea u s .'a n d  b ro a d ca id iig  o rg an iza tio n s, fo r fu rth er 
in c o rp o ra tio n  in to  th e ir  new s program m es. F o r this 
p a ip o s e , ' the. ¡n teg ra tid  ;uie' o f  tran sp o rta b le : a u d io . and 
v id eo  - p ro d u c tio n ' facilities, 'a n d  sm a ll , . tra n sp o rta b le ■ 
up lin k in g  facilities a llow  / o r  th e  on -thc*spo t p repara tion  
a n d  e d i t in g 'o f new s sfeou .which can  subsequently  b e , .

• uplinked immediately«ad transmitted via satellite to one 
or several points.', ': /

U . SN G  z-zevkes etc a' recent phenomenon <̂ n the 
European market, th ev slu s  o f which the parties roughly 

' c i i i s w i s - b i  fl .few cjiilion Dutch /guilder* in the,. 
Netherlands • to  30 million in £urope.
SNG-israce.providers from the Ucitsd States and j&paa 

,-eaioy whfefa.ih<» wifi benefit onee the .
- Ewops&n -em ket-ti l & o a l k d  I s  therN«j^eriands, &•

'¿d,’,leaigcf v a^ J^ rriei*  '.«o'
jjbev aw • •

tatpsicz ̂ t o g i i i a g & f e «qpeneijsrfAmerican , 
'¿ ¿3- ‘provide
. EerBpcaa;o £ ^ i^ !!^ .:sacb u;pm i bweais$, fem3d* 
.'"«asBeg': ¿rgaaiaaxkna ;Vani3 \  t D i' who 'm ^ituulfy
• .psreridi&gm dtl sem css fdiet&ere 'or, ;.mc.
V e a a p y i f S ; ’’ 7

7 ^mf'^-iE^C'SEliviCES PROVIDED BY m tA X  ■

' S3.; - T©:.carry. oisi fca-.bask 'S N S  sa im ies, Inaras
'[■ ea ^e i  ■ . 1 7 '7? / ' ; \ v  ■

. (i) srauwpcrE  ̂ .re^iiraEtim- end, editing «jtjijMsm
• ,aad per*oa®tI{ > :v

(il) t  transportable satellite groundnation for uplinking 
purposes and uplinking personnel; the uplinking 
equipsg^nt is located in a so-called SNG-unit, a

- small truck with the groundstation on hs rpof and 
the necessary hardware and software inside; the 
market value o f a SNG-unit is approximately ECU 
430 000; '

(iii) transponder capacity on a satellite to relay the 
uplinked signals to  their point of destination, e.g. a 
broadcastingstudio.

13. NOB agrees to  provide. Intrax, at the litter's 
request, with the transportable registration- and editing 
equipment, personnel and expertise during the term of 
the agreement, for which Intrax will be charged the 
normal commercial rates, in other words at arm’s length. 
Intrax is thus contractually free to  acquire these facilities 
from sources other than NOB, and NOB in its turn is 
not obliged to reserve such facilities for use by Intrax.

14. As fair as the SNG-unit is concerned, the 
agreement provides fo r ah, arm’s length sale of one. unit 
by PTT Telecom to Intrax,, while a second unit will 
remain available for Intrax’s use at the latter’s request, 
also at the normal commercial rates. Aside from the 
initial SNG-unit to be acquired from PTT Telecom, 
Intrax is thus contractually free to acquire further units 
from sources other than PTT Telecom ..

15 In  order .to provide SNG services, Intrax requires 
the occasional use o f  capacity on satellites., Intrax is 
contractually free to acquire such capacity from any of 
the available sources,'which include international satellite 
consortia such as Eutelsat ^nd Intelsat, individual tele­
communications organizations and private , satellite 
'operators.

16. -The cooperation agreement between PTT 
‘Telecom. wtHcb'^c^Áfjhat,

'I^sT ^w aaito 'jS - free w  .prpvidé úplinking setYices to 
psrtk* . e t h e r ' i n tm ,  t(u) .NOB b  free » ‘ provide 
technical facilities to  parties other-than ln u jx  and |iii).. 
both PTT  Telecom and NOB are free to  compete 
directly wish Intrax in the provision of SNG services.

17. It is the parties* intendon that Intrax will carry out 
its activities both within and outside of the Netherlands.

18. The cooperation agreement which forms the basis 
of Intrax’s activities was concluded on 21 October 1991 
for an unlimited duration.



28.4.93 Official Journal of the European Communiries No C 117/5
— — — e — — — — — r — -------- — ! ",— “ — i t — —  • r —  —

IV. THE REGULATORY SITUATION WITH RESPECT 
TO SATELLITE COMMUNICATIONS \

19. The various steps involved in the transmission of 
signals to  satellites are generally covered b y  exclusive 
rights bestowed by internationalconventions and 
domestic laws on the TO s. In most Member States, 
uplinking is a service reserved exclusively for (he national, 
T O , while access to  the satellites of international 
consortia such as Eutelsat is only possible via the T O  
signatories. In o r d e r ' to  determine whether PTT 
Telecom’s position as the T O  in the Netherlands and 
signatory in the context o f the international consortia 
would result in i d t  facto monopoly for Intrax because 

.potential competing SNG-service providers would not 
have die benefit o f P T T  Telecom’s partnership» it is 
necessary to  examine the existing regulatory situation in 
the Netherlands and PTT  ‘Telecom’s policy as Eutelsat 
(and Intelsat) signatory.

UpSnking

20. O f crucial importance with respect to the factual , 
setting o f  the notified arrangements is the liberalization 
o f certain uplinking services in the Netherlands. O n 14 
November 1991, the Dutch Minister in charge of tele­
communication* issued a communication in which it is 
Stated that Komnklijke PTT Nederland NV as national 
concession-owner for satellite groundstations has agreed 
vu-i-xnt die Minister to refrain from invoking its right of 
first refusal as conferred by the Dutch Telecommuni­
cations Act (W et 6p de TclecommunicaticvoOrzieningen) 
with respect to  the operation of three types of grtiund- 
sutions, which are .specified as: 1. VSATs (Very Small 
Aperture Terminals) and 2. VSAT-hubsutions providing 
a  maximum speed of data-transmission with a maximum 
diameter o f  4 ts. 10 metres respectively, and -3. 
SNG-groundstations with a  maximum diameter of 4 ¡ 
oietics. V íth  respea (ó these categories, die Minister's 
communication su tes that third parties ocher than the 
national coocessioa-owneir are eligible ,for licences to  .

■ operate; such groundstations, ' subject -to statutory 
provision) providedfor in cértain acts such as the Tete: ;

V;¿,

21. Licences for ibe operation of SNG-groundstations .
' are issued b f  (fié D iftction for Telecommunications and - 

Pest o f  the Ministry for Transport on the basis of 
objective criteria, and there is no involvement whatsoever 
o f  PTTTelecom  in the licensing procedure. Licences are 
granted for one year; and a licence fee of FI 100 per 
ticeoce, which «cans per g roundsution ,. is charged. 
Im n x  has applied for and been granted a ficcnce on the 
same basis Is  any  o ther applicant hot having die 
corporate ties with PTT  Telecom which Intrat has.

22. Intrax plans to  offer SNG services also outside the 
Netherlands. T o  thé extent the uplinking of signals to  
satellites has not yet been liberalized in other countries 
where it  wishes to  operate, Intrax will be obliged to 
contract for uplinking services from the national T O  and 
in that respect will be in the fame situation as any 
(potential) competitors..

Availability of transponder capacity.

23. Eutelsat (European Telecommunications Satellite 
Organization) is an international consortium set up by 
an intergovernmental convention signed by 32 
governments, the ‘panics', and effectively operated by 
the 'signatories', normally the national TOs, who have 
signed an operating agreement to that effect. Eutelsat is 
a major operator of telecommunications satellites, in the 
European -Community. Under the terms of the 
Convention,, space -.segment capacity on its satellites can 
be rented only to  its' signa’tories, who can in their turn 
rent such c a p ia d ty to  third parties; in other words, 
companies wishing spaqe segment capacity on Eutelsat 
satellites are not in a position to have'direct contracts 
with Eutelsat t o , that effect, but must acquire such 
capacity via a signatory. PTT Telecom was designated 
by the Dutch government to be the Eutelsat signatory,

24. PTT Telecom has given assurances to  the 
Commission that in the event capacity on Eutelsat 
satellites is scarce, for example when there is a sudden 
momentary increase in demand due to an exceptional 
occurrence, IM'I Telecom will ensure that the allotment 
of sych capacity.will be carried out without any discrimi­
nation because ¡applications will be dealt with stricdy in 
the order in which they come in. PTT Telecom has 
specifically confirmed .that. Intrax w ill. ndt enjoy any 
preferential treatment for rental of capadty on Eutelsat 
satellites. PTT  Telecom’s position in this respect will 
apply mutatit mutandis to  applications for capacity on 
Intelsat satellites, a consortium similar to Eutelsat b u t ' 
operating :on a world-wide basis.

25. Although -'the Eutelsat Convention does not 
bestow any explicit territorial exdusivity on the signa­
tories, m  practice until recendy third parties transmitting 
signals to satellites from the national territory of a given

• signatory would ' also lease the: required space segment 
capacity from Eutelsat via that signatory. In September 
1992, the parties and signatories from the Netherlands, 
the United Kingdom,' France and Gerrhany, agreed to 
allow telecommunications service, providers seeking 
access to Eutelsat space Segment capadty to choose 
freely from which signatory they wish to lease such 
capadty. This means, that competitors of Intrax who 
have a licence to  provide uplinking, including SNG 
services in the, Netherlands axe not bound, to lease
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E u td tt i  capacity from P T T  Telecom, btit can likewise 
do so from the three other Signatories who have agreed 
on the abolition o f  any territorial restrictions in this 
respect. O ther Eutel*at signatories may be cxpected to 
adhere to  these, arrangements in the future. '

26. . Finally, as noted before, space segment capacity is 
available from, a  number o f  sources other than the inter­
national. satellite consortia. Thus, in conclusion, with 
respect to  space segment capacity, companies competing 
with Intrax ' in the Netherlands will have áccess to 
Eutelsat (and Intelsat) capacity via P T T  Telecom1 on a 
noa-discriminatory basis, they will shave access to 
Eutelsat capacity via a t . least three Eutelsát signatories 
other th a n 'P T T  Telecom and they will have access to 
satellites belonging-to organizations other than Eutelsat. 
In countries other than the Netherlands, Intrax will be 
subject . to  .the, same operational constraint^ as its 
(potential) competitors. -

V CONCLUSIONS.

27. In conclusion, the Commission is o f the 
preliminaryopinion th i t  the notified arrangements allow

for a rapid introduction o f an enhanced telecommuni­
cations service, while the reguUtoty l ituation in the 
Netherlands, the stated policy of .P I T  Telecom with 
respect t6 its allotment of Eutelsat-(and Intelsat) space 
segment capacity and the non-exclusive character of the 
cooperation should ensure that competing SNG-setvice 
providers are not faced by any barrier* to enuy on the 
Dutch m ark«. Outiide the Netherlands, Intrax will be in 
the saime position as .other SNG-service providers.

The Commission therefore proposes to take a favourable 
position with respect to the cooperation arrangements 
between PTT Telecom and NOB, Before doing so, it 
invites all interested parties to send their observations 
within,one month of die publication of this notice to  the 
following address, quoting the reference IV/34.282 — 
Intrax: • < '

. Commission o f the European Communities, 
Directorate-General IV  (Competition),
Directorate for Restrictive Practices,

. Abuse o f Dominant Positions and other Distortions of 
Competition,
200, Rue de la Loi, ■
B-1049 Brussels.

Recapitulation of current tenders, published in the SuppJemeat to the Official Journal < 
European Communities, financed by the European Economic Community under the Ei Opean 

Development Fund (EDF) or the European Communities budget

. \  ■ (Week: 20 to 24 April 19?3) ;

(93/C  117/05)
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Commission notice pursuant to Article (9 (3) of Council Regulation No 17 on Case No 
IV/34.422 —  Aérospatiale/Alcatel Espace

.'3P '

L INTRODUCTION

(94/C  4 7 /0 6 f , 

(Text with EEA r̂elevance)

O n 6 August 1992 Airospatiale and Alcatel Espace. 
notified the Commission of an agreement concluded on 
I March 1991 on telecommunications satellites and 
satellites having related, and in particular military, 
applications. The cooperation between the parties might 
be extended to  other areas such as earth observation.

The agreement provides for business cooperation 
coupled with, technical and industrial specialization. The 
agreement, aimed at rationalizing the activities of the 
parties, docs not provide for -integration of their 
production lines. Consequently, as regards their ‘space’ 
activities, they remain separate endues having their own  
research and production facilities.

' The parties have in the past been associated frequently in 
carrying out satellite programmes, either as 
co-ccHttranon or as prime contractor and subcontractor. 
T h r aerrrmeni cstahli<he< almost systematic cooperation 
h tt«cen  the parties .going beyond the a/i imc consortia 
which they have hitherto formed (for example, for 
Eutelsat 2. T D F 1/H , Turksat and Arabsat 2). .

The agreement, forms pan of a strategy of alliances 
purtued b ' the .parties with regard to satellites, on the 
one hand with Alema and with DASA and, on the other, 
b y  all four with the American company SS/Loral, with 
the aiin o f establishing a vertically integrated industrial

• facility of' sufficient size to  meet the requirements of a 
rapidly developing world market.

II. THE PARTIES

Aerospatiale it a French public undertaking operating in 
.the aerospace industry. It produtes planes (Airbus), 
military and civilian helicopters, missiles and, asfar as 
Space is concerned, launchers (it is the system integrator 

v«ind principal stage contraaor for the Ariane launcher) 
¿and, saiefoesAfcrospatialeYuxal tum overin 1991 
amoumed to FF 41 600 million, of which space activities 
ftpiTsented 'FF ^ /SS'million, with FF 1 528- million of 
this latter figure being accounted for by cmhan satellites

Alcatel Espace is controlled by the Alcatel AKthom 
Group through Alcatel NV. Alcatel is act n r  m 
commumctuon'systems. energy and transport, electrical 
engineering, accumulators and other services The 
turntner of Alcatel NV in 1991 «-as ECU l i  746 million 
The uinovtr ol A k au l Espace during the same period 

. '« « i FF I M 9 . miliion. Alcatel NV’s space activities 
extend beyond those o f Alcatel Espace: six other group 
companiei or divisions of companies work in the space 
sector, onhoard electronics and ground electronic

equipment, with a total space turnover of ECU 56 
million in 1990.

As far as the agreement is concerned, Airospatiale is the 
prime contraaor for satellites and the supplier of satellite 
platforms and optical payloads. Similarly, it has a large 
turnover in the prime contracting of ‘turnkey’ satellite 
systems. Alcatel Espace is the prime contractor of- 
satellite telecommunications systems, (onboard and 
ground) and the Supplier of payloads, notably telecom­
munications payloads, and of sub-systems and associated 
equipment

III. T H E  MARKET . '  .

A. The product market'

The relevant product rtiarket in this case is that for tele­
communications satellites, both civilian and military.

—  Supply i

Sauiiiio  arc highh complex/spacecraft involving many 
different technologies. A standard satellite consists of 
two basic pans: the platform and the payload. The 
platform is the physical structure of the1 satellite and thus 
incorporates a pum herof control and propulsion systems, 
whotr job .it is to ensure the stability of the satellite and 
maintain the orbit i.n which it was placed, to supply elec­
trical energy and ensure thermal control of the satellite. 

•The payload consists of specialized systems designed to 
perform the panicutar task for which it was placed in 
orbit ■ .

The spatial environment in which satellites must opérate 
and the virtual impossibility of repairing a malfunc­
tioning satellite once it is in • orbit impose very stria  
mantifaauriiig and test conditions.which require manu- 
fanurers to  invest \e ry  large amounts both in produaion 
lines and in assembly and test facilities.

In addition,.produa's tised in space are largely mad< to 
measure. • - Consequently, . although . manufaaurers 
endeavour to standardize their products a l far as possible 
so as to  spread their R&D expenditure, over the broadest 
possible series of products, each new satellite, entails a 
substantial amount of new R&D expenditure, which . 
firm* are virtually unable: to  r e e f e r  in full, whether by 
obtaining a; contract or by using the results in other 
proieas.

l-astly, since a manufacturer is rarejy able to provide . 
alone all the systems which go to  make up a satellite, th e ' 
suppliers of different systems vety often work together 
under the wing of a m anufaaurer acting as the prime 
contraaor, who deals with the customer.

I  A 69
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—  Demand

Demand is almost always channelled through invitations 
to  tender published by customers. Customers are either 
governments/national agencies o r telecommunications 
operators, international satellite organizations \ (ISOs) 
such as Intelsat, organizations of á military nature such 
as NATO and, increasingly, private companies 
(sometimes consortia) set up for the purpose of operating 
satellites (such as SES and the Astra satellites).

In general, the customers are very well informed of the 
state of the required technology and their precise 
requirements and in addition have very considerable 
purchasing power.

The content o f the invitations to  tender varies widely. 
While, some include only ground-delivered satellites, 
others ('turnkey* projects) also include services allowing 
delivery in orbit (launching), ground stations and evert 
the operation 4>f Ute satellite in orbit.

B. Geographic .(tjaritct ’

The scale of the market depends largely on the type of 
final consumer o f  the satellitc(s). The international 

.  satellite organizations (ISOs) such as Intelsat 'and 
Imisxrtat arc not bound by any nationality criteria in 
fHKvhating the*r satellite*. The same goes fo r . private 

and f»*r coururie« nhirh do nr>i h.nc a suffi- : 
ttrn:¡v «ivlclopcd .national arrctpacc industry As'far as 

cojimnri and such organizations are concerned, 
com pm ioii 'between manufacturers has always been 
cptn amd t t i) ’ «mease, and, since transport costs are 

' scarcely significan), «be market it worldwide.

Ho» ever, certain regio«jal satellite organizations of 
space agencie* pursue a declared or tacit policy of 

.buvmg their fat'eUnes only, from their members. This it 
the cate with the European Space Agency (ESA), which 

''operates on the basis of the principle of a fair return. . 
pro* iding the industries of each member state of the ESA 
organization with cen traos equivalent in amount to its 
financial contribution to  the c rg a m m io n . Similarly,

- gticn the suatcg tr tflipbnance of the aerospace industry 
. tor cetain^fotinm es, those which have national space 

pf0gratofiiet;iout5(Sed.Ofl'a well developed industrial base 
tík v s tf  eoa^derabk pfttftóvtions of their programmes to 

•;A w r’.«• A '^ |¿ H f^ 7 ih ie < 'e n eM ’vto. ‘w hich'they do jó .;-  
: i dcy w«t /'n^tionaj ■: imSiisuy's '.-A

tte '-M em to '% ates-|w n ^ ;iiich  '■ ;
Conimwaty. '.is ./ :

' ciSoeerts©d, a ^ n  J r& a : ÉuregK&n pzrocsp&hon wnhin the ■" 
ISO» té á  i!w growing acsmty of prívate operators.

. oapeaal ' ^«rarre. tamul ve*y recer.tlv (argel;
eacejM ¿is the case of . '

■ CC»f*C«irESS

However, the m ark« situation in the western countries, , 
Kid tp t k  C m í u m v  in particular, is evolving very 
rop»dly. cowards »Ja?, disappearance of bam ert between 

Su»«« consequently, towards a unified
■ raaAct. T k iw  e*M«uwl factors are at work h ew
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. —  ccrtain satellite applications and, in particular, those 
relating to  telecommunications and especially the 
broadcasting of television and radio signals, have 
largely reached the commercial stage. In addition, the-1

■ surface covered by a satellite in geostationary orbit 
obviously exceeds the frontiers of any one country,

— the current deregulation of telecommunications in 
Europe an d , the rapid development of the techno­
logical possibilities of telecommunications in general 
has parallel effects on satellites and also makes it 
easier for a range of new actors to gain access to the 
space market, both as service suppliers and on the 
demand side as customers for space capacity,

— lastly, the recent entry into force of the Directive on 
public procurement will help' to. ensure equality of 
opportunities for the various suppliers in obtaining 
public contracts, to the detriment of national pref­
erences.

. - V ■.

It must therefore 6e concluded that the. ■ .relevant 
geographic market is at least the Community, except 
■where contracts have been concluded for a . specific 
programme with certain organizations Of any national 

. agency and may comprise constraints pf various kinds 
linked-to nationality or to a fair return

, C. The market position of European satellite manufac­
turers '■

, The growing .'reliance of customers (particularly in tele-.
' communications and the broadcasting of television and 

radio Signals) on purely commercial criteria in their invi­
tations to tender means, firstly, that manufacturers mun

■ make Wrv’ considerable efforts in terms of prices and 
financing and insurance terms; deliver)' dates and invol­
vement not only in .the manufacture of satellites, but aUo 
in placing them in orbit and operating them once the* 
are m space so as to make their tenders more attractive. 
Secondly, it also means that iri effort must be made to 
reduce production, costs through standardization and 
«vnergv '

f i x  f - f f i .  : , f f  ■ f f ' v  . v r f x

,. T hf; market therefore favours large-scale undertakings
>  ith a Verj* Wgh_ degree of vertical integration:

The supply side of the satellite market in Europe is at 
present highly fragmented and involves a veiy large 
number of firms engaged in 'space* activities either as 
pnme contractors o r as payload, sub-system or 
component manufacturers. This fact, which is due to the 
historical compartmentatization of national markets in 
Europe, contrasts with the situation of the industry in , 
the United States, which is at . present dominated by a 
limited number of companies (notably Hughes and CE
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Astro and TRW  and l.ocklteed in Ixuli the- civilian and 
the military sector» which arc very large and vertically 
integrated (Hughes, for example, through its subsidiary 
Hughes .Communications, is one of the major suppliers 
o f Space capacity in the United' States).

The American companies have the benefit of a large, 
deregulated and unified - domestic market and of 
government space programmes — both in the civilian 
sector (notably NASA). and in the military sector — 
which are much larger than those available to European 
companies b o th . at national level and through ' the
European Space Agenty (ESA)-

The involvement o f American companies outside the 
United States has .been very great, as regards the ISOs 
and third countries, but more limited as regards Europe. 
However, with barriers . to entry in Europe falling, 
competition from the  United States will.certainly grow in 
the near future.

In/addition to American companies, it may also be 
expected that manufacturers in the former Soviet Union 
will become increasingly active on both the world and 
European . markets. The recent launcher agreements 
concluded between Russia and the United States on the 
one hand and Russia and Europe on the other arc a first 
.step in thisdireciion

T he Luropean vompanic*' ’ie*pon*e to  such m-iiket 
developments ii twofold, namely to increase m sue and < 
tt> pursue vertical integration,1 through' mergers pr 
larpr-Kil« 'ira irc u  a llia iuev 'T he selling up of the 
f irrn u n  fm npjiu  IMSA. tlir I rniux-HrinOi comp.iiiv 
M jlf j-M jum iL  N \ Jiid ilii w iirt iil-jfriT iiicnn
i«m ludcil 1h i » i h i  Aeiospanalr. M iaul. AUni.i and 
DASA and »itf> the American coriipam Space Svsiein» 
Loral in the satellite sector, of. » hich this agreement 
forms an integral (tart, are »cry clear examples.of tint

iv  m i  \o T in r n  .v.RTFMrvi

The -cooperation agreement concluded between the . 
parties is intended initially to  cover civilian and military 
telecommunications satellites. The pames also envisage 
th^ possibtliiyof broadening it later to cover observation, 
meteorological and scientific satellites.

The 'aim s o f th e a g n e e m e n t are, firttlv, to  improve - 
cbm pcum encst through .optimum' tcrticaluation. and to 
cover uiellne. activities. av «idel\ at possible and. 
setorvdly. us •mprove profiubilin and .increase market 
shares through t to t r  U rw not collaUiration U t»rx<'.the 
panics ..

The agree mem has been concluded for ^n initial period 
o f 10 years. However, - after fit e t ea: s. each pan t may 
terminate the agreement subicct to minimum, nonce of 
o i k  year ' ,

> ■ 4
T h e  main feature» o f  llie .agreement a ie  as follow»:

(a) Technical and industrial specialization

in order to exploit to the full the high degree of 
complementarity in their activities, the panies have 
decided to allocate their technical and industrial 
activities in accordance with a specialization table. 
They will thus not have to. stop any of their current 
activities.

For the rest, Aérospatiale and Alcatel will remain 
separate entities having their own research and 
production facilities.

(b) Industrial 'property

Each party will remain the owner both of the 
industrial property owned by it prior to the signature 
of the agreement and of the results of its research 
activities under the agreement.

Nevertheless, licences may be granted by each of the- 
panies to the other, the terms of which will be estab­
lished on a case-by-case basis and must be acceptable 
to each of them.

As fai* as inventions resulting from  joint w ork are 
con cerned , it is provided that onlv one o f the parties 
uill t;iv .un |uu;ni application* and will ¿:.in t tin- 
o iiic i a licence, under’ 'term's which w ill 'a lso ;<e estab­
lished Oil a case.-ln -case basis-.

(c) -M anagem ent co in n m tcc .

A n i.inaceiiiriii i n im niiice consisting o*, (pur 
iiK 'iiilieis, iw o .ip jxiin ieil liy each parts, ha% ¡icon set 
up It u ill be icsponsib lc for exchanges o : infor-' 
m ation and for taking decisions -, regarding 
co o p eration , • in 'p articu lar extending the f ie ld . ' 
cohered , .policy coord inatio n  on produc; devel­
op m ent. the approval o f  jo in t lenders and their terms 
and. » h e r e  appropriate, separate tenders.' ’

The committee has to take its decisions unanimously.' 
However, if it proves impossible to reach agreement 
on a decision, the committee in the first, place, and 
subsequently ihe management of Aérospatiale and 

 ̂Alcatel, will decide on the desirability of each party 
. acting independently. •' ' ;

In addition, a number of working groups i>a»e been , 
set tip for the exchange of relevant information on 
rcseaich and development and on product policy.,

Idl Cooperation procedure

I his i\ the key clause in the agreement. It e*!.iblishes. 
'firstly, a general principle of mutual protision of 

information and consultation between the parties on 
all measures relating to the areas coverec by the 
agreement ' ,
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Secondly, it provides for joint commercial action, 
notably through the drawing up of a business action 
plan that will include all existing or new  projected 
invitation* to tender to which a joint response is to 
be made.

As regards the fint aspect, the committee will coor- 
' dinatethc parties' product development policies and 
wijl examine.planned industrial alliances.with other 
companies.

As regards the second aspect, the parties undertake 
not to participate' in any other response to the 
projected invitations to tender that have been 
included in the business action plan with the 
agreement of the two parties. It should also be 
noted, however, that there is nevertheless a 
substantial margin for independent action by each 
party:

I. In the case o f  an invitation jo tender for which a 
¡oimbid has been submitted, each.party is free to 
submit tenders for equipment and/or sub-systems 
to the customer, or third parties provided that (i) 
the value of the tenders does not exceed 15 °/o of 
the jelling price of the satellite, (ii) the 
management committee is informed -and (¡ii) the 
terms of the tender are ’compatible’ with the

legitimate interest of the parties under the joint 
proposal. '

2. The management cbijimittee may decide for 
Strategic reasons’ to have each of the parties 
submit a tender separately.

3. In Addition, the agreement provides that a number 
of contracts will be excluded from the business 
action plan. ■ ~

■ 4. Lastly, when one of the parties does not intend to 
include a projected invitation to ..tender in the 
business action plan, the other party is free to act 
separately. .

The Commission intends to take a favourable view of the 
agreement notified. Before doing so, it invites interested 
third parties to send their comments, on the case within 
one month o f publication of this notice .to the following 
address,' quoting reference IV/34.422 Alcatel — Airo- 
spatiale:

Commission of the European Communities, 
Directorate-General for Competition (DC IV), 
Directorate for Restrictive, Practices, Abuse of Dominant 
Positions and Other Distortions of Competition 1,
200 Rue de la Loi, '

, B-1049 Brussels. ,

Coàtnusston communication pursuant to Article 9 (1) o f Council Regulation (EEC) No 3832/90 
' e f  2C .December 1990 applying generalized tariff preferences for 1991 in respect of textile 
'products originating in developing countries (extended for 1994 by Regulation (EC)
V . > ' .  No 36&8/9J) ,

(94/C 47/07)
/TV

r

Pursuant to  the provisions of Council Regulation (EE<^) No 38^2/90 ('), extended for' 1994 by 
Regulation (EC) No 3668/93 (*)• the Commission gives notice that the following fixed 
duty>fstc amounts, applicable from I January to 3C June 1994, have been exhausted:

.'.■■><*** So*l .• r  ' • •• ’ C»asm „ . '.OrigMi Ftsed duty-itt* amount Date of cshauiuM

V * 'f ■■ ■ >%■ 
■ v- 

". ■■ ; ■ ' ■ ;

' ' 4  .

i i
’ ■ ■ i i

.Philippines ■ 
'jPa^iiw n''

'; Korea ‘’ '■/• 
■' Bderus ' ■'

..'941500 . pie«« ..'
■;piéees'v;:: ' ' ;

11,000 -'pii«!'.;
■ '.i; ■ 14,5': tonnes'

; U  1. 1994V:'V
' ;̂ 4 2 .'t .^ 9 9 4 .! . '’:'::; 
- v ; i o ; i . ’199«/

. 10 1.1994

V V '  \ ■ • ' ■ I*' ' *

Irapom  fecyond these amounts are liable! to  payment of the norma) duties of. the Common 
Tariff. - , .v  ' ..-'v '■ S .v

f )  QJ Wo L J70. 31.12 1990, p 39 
010JN ®  L338.31- I l  m 3 , p. 22

y . ‘ "» ..
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1. O n 9 August 1993, th e  telecommunications organ* 
¡rations o f France, Gctmuty, Italy and Spain ('), and 
British Telecommunications pic. submitted to  the 
Commission for examination under the competition 
rules, technical cooperation arrangements referred to  as 

,‘G E N ' (Global European Network), aimed a t improving 
the quality and availability o f international ' leased. lines 
mainly through more efficient operational mechanisms.

2. The GEN operation agreement (OA) which 
contains the terms and conditions upon which this

■ cooperation ¡will take place has been concluded for five 
yean  and is renewable.

3. . Each GEN operator agrees to  dedicate a certain 
amount o f its fibre optic capacity (the 'bearers’) to GEN 
and to  install on its network at least one 'node ' (or 
network access system, NAS) and associated data packet 
transmission links conforming to  the. X25 standard.

The bearers form thé physical links between the nodes 
through which each GEN operator obtains access to the 
overall capacity operated under the framework o f  the 
GEN ÛA It is also the link between that capacity and 
the GEN operator’s focal network.

**
T he nodes are interconnected to  a network control 
system (NC5) whose computers manage and supervise 
the overall capacity. The NCS hardware and' related 
software comprise the network management svstem 
(NM S). ......

Within the framework of the GEN/ OA, each GEN 
r. operator is . able to  . operate arid manage m  o«rt 

sub-network(s). In this way, for example,.D 0P-T  would 
be sHe to  g tio  a c m j  io  its sub-network in France *u

- France T detoçs’s a id e  in  Paris. (

A. A r faanageoert; committee consisting of „ one 
«prM ttsiiiiv t p e f G EN  operator has been created to  
orcrtec the tsnplemcmitioh and .operation of GEN The 

. ovcnO  i i m p À  is. n m  by the GEN manager and a 
limited number'of. dedicated personnel, under the overall 
d i ie tw o  o f ¿hé G EN  management committee The 

. poiittM  o f C EN  manager rotates between the GEN' 
operators

The common operating cosu of GEN are apportioned 
between the-GEN operators according to the percentage

f )  France Tefecam, Deutsche Btindespott. Telrkom. STET. 
t»*wl sj»d TeiefiWtiea . .

of the total G EN  capacity under the operational control 
o f a GEN operator.

When a new GEN operator joins, the above costs are 
reapportioned under the terms of the GEN OA.

5. GEN, not being a légal entity, does not own any 
equipment. Therefore, under the OA, each GEN 
operator agrees to  dedicate an initial amount of fibre 
optic capacity for use on GEN. Any further quantities, 
qualities and routes of bearers to be dedicated under the 
GEN OA are a m atter for negotiation between the. GEN 
operators.

The terms and conditions for providing the bearers are 
not determined by the G EN  OA but are a matter for 
bilateral agreement between the G EN  operator providing 
the bearer and the GEN, operator using'it. The panics 
hâve , agreed that the charges shall be calculated on, the 
basis' of the cost of providing and maintaining the bearer 
plus a reasonable rate of return and that charges will be 
applied in a non-discriminatory manner.

6. Admission to G EN  is open to all applicants who 
fulfil cenain criteria and will take place in order of 
application. The criteria are:

(a) the applicant must be à telecommunications organ­
ization.

(b)the applicant must be willing and .able to-procure, 
install and test a node and an appropriate pan of ?C25 
and to purchase an NMS software sub-licence and 
test'Overall interconnection with the existing GEN 
network, ’

- ’ (c) the applicant must: have the, appropriate regulator, 
.authorization under its own national law;

(d)the applicant must be able to  establish the minimum 
level of interconnection via . GEN (to ensure 
re-routing if necessary);

(e)ihe applicant must be able .to meet technical 
requirements necessary to  pretent dcierioutioit of 
qualitv, efficiency and speed; and

(0  the applicant must be capable of fulfilling. the 
financial, technical and legal commitments under the 
GEN operation agreement.

Noti&auioa of a technical cooperation agreement between telecommunications organization

(Case No IV/34.820 —  GEN)

(94/C  55/03)

(Text with EEA relevance)
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As presently configured, there is a technical limitation on 8. The Commission invites interested third parties, to
the number o f G EN  operators. From the technical point send any observations they may have regarding these
of view, GEN can accommodate up to 20. nodes. Beyond arrangements.' In accordance with Article 20 of Regu-
that there would b e . significant deterioration in the la tion .N o 17, such observations will be protected by
quality* efficiency and speed o f operation o f  GEN. It is, professional secrecy. Observations must reach' the
however, possible to  enhance the management system Commission within 30 days o f the date o f this notice,
capacity to  increase the number of nodes with investment quoting the reference: IV/34.820 —  GEN.
and the commitment o f  time and resources. _ . , 'r

. Send observauons to:
7. After ; preliminary scrutiny, the Commission Commission of the 'European Communities,
considers that the application .must be examined under Directorate-General for Competition (DG IV),
the provisions o f  Council Regulation N o 17 ('). Directorate fo r  restrictive practices, abuse, of dominant

positions and other distortions of competition I,
.... .........200 rue de la Lot,

C )O J No 13,21.2.1962, p. 204/62. B-1049 Brussels. >

"  Recapitulation o f currcot tenders, published in the Supplement to the_.OM qhl Journal o f  the 
Europe*o Communities, financed by, the European Community under the European Devel­

opment Fund (EDF) or the European Communities budget,
(^eek: 15 to 19 Febniaiy 1994)

• ■ v " ; ' , ( 9 4 / c  55/04) :

1/mUUM 'io' 
imdtf No

Number sad dau \ 
of *S* Jqumat Count rv , Subject | .

Finii d»it 
for lubraiuion 

offeidi

3112 S 35. 19. £  1994 Germany D-Birlin technical assistance for 6. 4; 1994
an environm enùr information
pro jnm m c

)TTi
*• '

S 35. 19 2. »994 Sudan
. n ,

SO-Kh»rtoum: various supplies , ¿9. 4. 1994
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" » , Notification (C u e  No IV/35.03S —  Jetphooe)
.  /  ;  .

(94/C 134/04)
4

: (Test with EEA. relerancc)i . .

1. . O n 5 April 1994 thé Commission received an application for negative clearance and a 
notification with a view to exemption, pursuant to A nides 2 and 4 respectively of Council

;  . Regulation N o 17 (•) of a  joint venture agreement, between BT Jersey (a subsidiary of British
Telecom) and France Cab|es et Radio (a subsidiary of France Telecom) under which the 

_ panics are -to develop, through a joint venture (Jetphone), télécommunications services
operating on board aircraft and relayed by terrestrial means (TFTS: terrestrial flight telephone 
system)..

2. The notified arrangement ’consists mainly in:

—  a 30 /50  joint venture agreement .of unlimited, duration, .

—  ancillary agreements setting out the framework within which the joint venture is to operate.

i 3. The Commission invites interested third parries to submit to it any observations they may
wish to  make on the subject.

Observations must reach the Commission not later than ten working days from the date of 
publication of this notice. They may be sent either by fax or by post, quoting reference 
N o IV/3S.038 — Jetphone, to  the following address:

Commission of the European Communities,
.Directorate-General for Competition (DG IV).
Directorate IV/B, ,
Office 3/062.
ISC avenue de Cortenberg,
B-1049 Brussels,
(Fax' N o (32 2) 296 98 09).

; : 17. 5,5^4 Official Jpumal . of the European Communities . No C 134/5

O  OJ No 13.21. 1  11*2. p, 20«/62.

j j  175
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No C 221/9

Notice pursuant to  Aniclc 19 (J) o f Council Regulation 17 ( ') Concerning a request for negative 
clearance o r an exemption punuant to Article 15 (3) o f the EC Treaty

Case No FV/34.792 —  CMC-Talkline 

(94/C. 221/06)

(Teat with EEA (devanee)

I. Introduction

I! O n 15 July 1993, M atra Communications SA 
(France) and Talkline PS PhoneService GmbH 
(Germany) no tified 'to  the Commission an agreement 
whereby Communications de Mobile Cellulaire SA 
(France) 'C M C , the company jointly set up by Matra 
Communications * SA arid 'Cellcom Ltd (United 
Kingdom), was authorized to  issue capital to two more 
shareholders, Talkline PS PhoneService GmbH and 
Norauto. SA (FrànCé).

T h e  shareholders o f CM C are now therefore , Matra 
Communications, Cellcomi Talkline and Norauto. 
CM C, Cellcom and Talkline act as service providers in 
the field o f mobile telephony in their respective countries 
of incorporation. The agreement involves important 
changés in the capital structure of CMC. However, 
control o f the joint venture company remains as before 
in the hands óf.M atra and Cellcom, and the activities of 

. the parent companies are not affected by the notified 
agreement (following. 'modifications' made at the 
Commission's Request).

During the course o f the notification procedure, 
additional information was provided by the panics, 
notably relating to  a; Memorandum o f . Undemanding 
«  hereby the joirii yenture and those of the panics^ which 
operate in the field o f mobile telephony air-time reselling 
agree to  cooperate for . the purpose of providing a 
pan* European distribution o f mobile telephony services. 
As the Memorandum o f Undemanding was not formally 
n otified  to  the Commission, a description of its essential 
features is given in this notice purely by way o f back- 

: ( fM n d  information. / •. „

tk< ■■■ shareholders 
agreemem  relatiog to  the caprtJtl increase o f CMC

.— Cellcom Ltd (Cellcom), a British company, licensed 
in the United Kingdom by both mobile phone 
network operaton (Cellnet and Vodafone) to act as a 
service provider,

—  Talkline PS PhoneService GmbH -(Talkline), a 
Geririan company belonging to  the- Preusog Group, 
licensed in Germany by both mobile phone network 
operaton (Mannesmann Mobilfunk and Deutsche 
Telekom Mobil) to act as a service provider.

—  Norauto SA (Norauto), a French company acting as 
a retailer of automobile accessories and servicing can 
in its outlets throughout France. Norauto intends to 
act as a non-exclusive dealer for the. joint-venture 
company.

3. In addition to those of the above companies which 
act as service providers in the Held of mobile telephony 
services, i.e. Cellcom and Talkline,, two more parties 
have signed the Memorandum of Understanding relating 
to pan-European services:

— the joint venture company itself. Communications de 
Mobile Cellulaire SA (CMC), a French company' 
which,is licensed by both French mobile network, 
operators (France Télécom Mobiles and Société 
Française du Radiotéléphone) to act as. a service 
provider. Although CM C is licensed ' for both 
GSM (') and analogue services, it intends to focus its 
marketing efforts on GSM,

:— Talkline Nordic, a Danish company, acting as a 
retailer of telecommunication.equipmeni..

III. The relevant market

4 1 '■ Certain: operaton o f  mobile phone networks have 
elected to  market /«  share of their Services through ! 
service provider? (a h o k n o w n a s  'air-time resellen’). A 
service provider acts as a relay between’ the individual, 
subscriber and the. network operator.

• . ' * V •• • •• v *’
— Matra Communications SA (Matra), a French 

company belonging to, the Matra-Hachette Group, 
involved in the manufacture of telecommunication 
rqutpmcM(e.g~. telephone handsets, PBX. cellular 
network wfrastructure equipment, trunk systems).

O  OJ No l>, 21.2.1962, p. ItM/«.

This relationship is, established through a contract 
(usually referred to  as a 'licence’) between the network 

' operator a n d : the service provider, whereby customers 
subscribing to  the service available .on the <«prr?tor’s 
network will pay a fixed monthly fee and a'sariable fee

O  GSM, originally ‘Croupe Sptcial Mobile*, and now standing 
for 'Global System for Mobile Communications', is an ETSl 
standard for digital mobile telephony in, the 900 Mhr 
frequency range.



No C 221/10 Official Journal of the European Communities » 9. 8. 94
7r  : ■

volumes of air-time from several operators
throughout Europe, effectively bringing a
one-stop-shop service at affordable prices to indi­
vidual customers,

— a series of national .markets defined by tUr .s ro p r  of 
the licence' (¡ranted to earli mobile plionr network 
operator by relevant national authorities; in these 
markets, national network operators provide access to 
their GSM telephony services on a wholesale basis to 
service providers.

IV. The shareholder agreement

for the communications they initiated to the service 
provider who, in turn, will pay the largest pan  of these 
monies to  the operator. In other words, a service 
provider assumes the liability for recovering the sums 
due by the customers in exchange for a percentage of the 
telecommunication turnover that his customers generate. 
This percentage depends on the term's of the contract 
binding the service provider to the operator, and usually 
increases with the telecommunication turnover secured 
by the service provider.

Amongst the duties falling to the service provider are: 
taking subscriptions from individual customers to the 
operator’s network, promoting the service available on 
the operator** network, customer care and billing of 
customers.

5. Wherei* in the current regulatory context, mobile 
telephony networks are limited to  national borders, 
nothing prevents service providers from acting for 
different network operators in differcrtt countries. This 
possibility of -establishing trans-European billing and 
distribution organisations is especially relevant in the 
context of the GSM mobile telephony system. Unlike 
analogue telephony,- GSM systems are technically 
compatible throughout Europe, so that a customer who 
subscribed to th^ services offered by one network can 
use his phone on any other GSM network.' At the 
moment, this possibility of using one's phone in a 
country different from the country of subscription 
depends on the existence of 'roaming agreements' 
between network opctators, whereby the network 
operator who took the subscription (the home network) 
pays the network operator for the calls performed on the 
fetter's network, i.e. that, in which the customer 'roams* 
(the-visited''network).'

6. Some \ operators of 'visited' networks add a 
cwrchargc to  the pttce they would otherwise charge to 
their' u*  n suW riltert, end this surcharge it eventually

i passed on. to, the final customer , They justify ' this 
. surcharge' fey' the fact .that only 'the home , network 

recti*es & monthly payment for the .subscription, whereas 
tS;j vistsed 'ftftworfi cjaw only charge call« performed. This 
surrfiargr, ifelwHigh it varies one operator to
¿nether, can tm u inn^- a diMneeninre for customers to 
tssc'.clteir; phone Oft vS lictwork o(i .which they have no 

K .  ■ ' ' ' ■ r • ■ "  -
'iL ^ ^ • ' i  r ■■;' .

. iaa'-carirct»fe^i|lie .''^M itiif -tfey’ jw tr ti if r ' liocn their 
■ffjtffersnc cpm tesfc  I te -ap p ro ac h . if prewed ¿»cmsf«!.
' fe'cusM ■ ctwstge the. • srwciarc o f tbe uso&ilf telephony 
- W m t  as »ter '«Bompm.i;..*mtce 'provider* b ill.
' d s w  '«moasew. 'ferv.a- t w i t e  which is tyfwcailv wne'
■ p resided ; by aVswsgte • - operator, operating within one 
ccaairy. Therefore. in the cp inbn  of »he CcKsmiukm,

' ¿ iiiem st ref<MMCV> «nsrfecti should be considered with 
r«p?cs 6© tfe? igreen*m s «.-hid« have been notified:

—  a  Europia&'eride marftet c f  GSM molsitr telephony 
'« n k n ,  kj wStitfj fem ce providers purchase high*

8. The shareholder agreement (SA) is concluded for a 
'duration of 20 years, and is subject to tacit renewal.

9. T h i SA originally prohibited the parent companies 
from competing with -the joint-venture company. These 
provisions have now been deleted from the SA.

10. The SA originally restricted 'the ‘ joint- venture 
company CM C to operate only in France as air-time 
reseller. At the Commission's request, these provisions 
have been deleted from, the SA. ■

. V. The Memorandum of Understanding

II. The Memorandum of Understanding (MoU) was 
Signed in June 1993 by> Cellcom, -CMC, Talkiine, and 
Talkline Nordic. The MoU aims at - «siaMislting a 
one-stop shopping and hilling service to any customer of 
the P an ics:, '

— a n iitiw itt o f drte Pany will have accesi to  
SIM •card« (subscriptions to  the service) and mobile 
phone services provided by any other Party.of the 

\  M oU ; acco rd ing ly ,afte r-sa les ie r v i c e f o r  a 
fubsenptson taken froni one P a rty  (e.g. the 
replacement o f a SIM -card) will be performed by any 
Pany, /".

r -  the Panic* intend to  share knowl-how and software 
applications for subscriber handling, hilling and 
customer service, in so far as this does not infringe

— the Parties intend to jointly procure terminal 
equipment, to  establish regional stocks, and to apply 
common distribution methods allowing a customer of - 
-any -Pany to. the M oU-to receive after-salrs service, 
for the equipment in any country in which another 

' pany 'io  the MoU operates.
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the rigliu and title o r the coitamercial intercn o f any 
Party; die Parties intend to jointly develop a 
European SIM-card enabling cooperative services,

—  the Parties will adopt a joint training programme', 
recruit foreign language-speaking staff and exchange

- trading concepts and materials in so far as this, docs 
not infringe the rights and title o r the commercial 

. interest o f any Party.

The Commission intends to  take a favourable view 
towards the notified transaction linger the competition 
rules of the EC Treaty. Before doing so, it invites 
interested third parties to  Send their' observations within 
one month o f ' the publication of this notice, to  the

following address, quoting the referenre ‘IV/34.792 
CMC-Talkline'. In accordance with Article 20 of Regu­
lation V o  17, such observation» will be protected by the 
provisions oh professional secrecy.

Observations'should be sent to:
European Commission,
Directorate-General for Competition (DG IV), 
Directorate for restrictive practices, abuse of dominant 
positions and other distortions of competition l„ 
Electrical and electronic manufactured products, 
information'^ industries and telecommunication;.
200 rue de la Loi,
B-1049 Brussels.
Fax: (32 2) 296 9809.

Prior notification of a concentration 

(Case No IV/M.492 —  Klttckner & C o ./Computer 2000 AG)

(94/C  221/07) '

' (Text «¡ill F.F.A relcvance)

' > I. On I Augu't 1994, the Coipmission received a notification of a proposed concentration
'pursuant to  Article 4 'of a Council Regulation (EEC) No ¡4064/89 (’) by which the undertaking 
Klockner Be' Co. AG belonging to the. Viag/Bayernwerk-Group acquires-within the meaning 
of Article 3 (1 )  (b) of that Regulation control of the whole of Computer 2000 AG. .

2 ; T h e  business' activities -of die undertaking* concerned are: ; .

—  for Klockner fr -Co AG: distribution of steel,.chemicals, textiles and.fuels,

—  for Computrr 2000.AG: (li<trfliution4>r computer hardware and software.

S.. ' Upon preliminary examination, the Commission finds that the .notified concentration 
, , . ■ could fall within the scope of the abovementioned Regulation. However, the final decision on 

this point is reserved , .

4. : T he Commission invites interested third parties to submit their possible.observations on 
the proposed operation to the Commission

Observations 'must reach «lie Commission, not later than 10 days following the date of this 
pujMication.Ok'criaiion« can b e s e n i to t l ie  Commission by fax (fax N d 32-2-296 43 01). or 

( Jby post, «inder reference number IV7M 492 —; KlOrkner & Co./Com puter 2000 AG. to  the .
■ C:.: i l n ^ i ^ ^ r e s s :  ; , / ';  ;r y ? Vr\; ;v-:- : '' ■ '■ .

D irettoeate C eneralforC om peiH K m (f>G IV ),
M cq tn  T*«k F w r ,  •'

'■ '  > l50 .A ifM K  «If Gwtenberjt. , . '" ..V -
B -l0 4 9 B n m ek  ' /  .

O  OJ NoLJtS. M i l  l^*<rC.»rntm«l«m OJ No I. J if ,  it V.IV90,p ».
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N odes pursuant to  Axtide 19 (3) o f Coondl Regulation No 17 (’) concerning cate No
ÏV/35.0Q6 —  ETSI interim IP R  policy

,, (95/C  76/05) ■ .

; (Ten with EEA idennce)

I. Introduction

1. O n 22 Fcbrwuy 1994, the European Telecommuni­
cations Standards Institute (‘ETSI*) submitted to  the 
Commission of the European Communities for negative 
clearance and o r  exemption pursuant to  Article 85 of the 
EC Treaty and A rtide 53 o f  the EEA Agreement, the 
ETSI interim intellectual property rights ('IPR’) policy 
(*the policy*) and the ETSI intellectual property rights 
undertaking ('the undertaking*) as approved by the 15th 
ETSI General Assembly o f 18 M arch 1993.

2.
- ^ jp r s r

Following a vote by mail ballot deaded. on ; by 
s. 20th General Assembly on 22 July 1994, the 

required majority of ETSI’s members voted in favour o f 1 
abandoning/ the undertaking; subsequently, ETSI 
amended the notification so as to  exclude any 
consideration of theundertak ing . As far as the interim 
policy is concerned, a  new version was approved by 
ETSI’s memben at ETSI’s 21«  General Assembly on 22 
and 23 November 1994 ; this revised version, which went 
into effect on 23 November 1994, ukes.in to  account and 
reflects the abandonment of the Undertaking. The 
present notice thus relates only to  the interim IPR policy 
as revised.

, IL T he Parties

3. The creation of a  European standardization body
■ for the telecommunications sector was recommended by 

the-Commission in ks 1987 /G reenP aper on the devel­
opment o f the common market for telecommunications 

'  ( jervices and equipment (Towards * dynamic European 
^eco n o m y )!* ). Such * body was established-in 1988 in 
’ ' Sojphia-Antipolis. (France) as the European Telecom- 

mucicaaoot Standards Institute - CETSF), a non-profit 
association eoder French laW. ETSI was formally 

'. r r cogn tird  y U  European Standards In s t i tu te d /  the .

ETSFs task ts to «sublish common European standards 
in the tekcommuaigiaons seaor; ETSI standards in 
many mstanccs piay a spedfic role coder .Community 
law; in particular, they must be used i n t t f e T u f t ' m  
coaaiecopn witirthc mutual fetogniooa for typ? approval

of terminal equipment pursuant to Directive 
91/263/ÉEC on the mututal recognition of terminal 
equipment (*), and (ii) in  relation to  public procurement 
by telecommunications operators (’).

4. According to  ETSTs Statutes,' membership of ETSI 
is open to  entities failing within five defined Categories, 
namely (i) Administrations, administrative bodies and 
national standards, organizations, (ii) Public network 
operators, (iii) manufacturers, (tv) Users and (v) Private 
services providers, research bodies, consultancy 
companies and others. All members must be established 
on the territory of a country falling within the 
geographical area of the European Conference of Posts 
and Telecommunications ; Administrations (CEPT). At 
present, ETSI has approximately 365 members; legal or 
natural persons entitled to' fu ll membership may alter­
natively became an observer, which caijies with ' it the 
right to  attend and participate in the meetings of ETSI 
Assemblies (General and Technical), byt not the right to 
vote.

5. ETSI’s sovereign body 'is  the General Assembly, 
which meets twice a year and on an extraordinary basis 
at the convocation of the chairman; the General 
Assembly adopix the definitive standards and deades on 
more general issues such as, the ' DPR - policy. ETSI’s 
Technical Assembly approves the work programmes on 
draft standards, which are prepared by ETSl’s Technical 
Committees. Voting bo th  within the General Assembly 
irid the Technical Assembly takes place on a weighted 
basis connected to  the annuial turnover in telecommuni­
cations o fthe,en tity ‘in question,'Or in the case of admin­
istrations, the national GDP.

III. The background to  tite pretent interim IPR policy

6. Use : development a n d u ltim a tc  application of a 
given ttandard  o tn  i «  held. Up o r  evèn màde impossible if 
jb è  standard iÀ C cr^.rateiproprietàrÿted^ftologyandthe 
owner of that technology ir. no t wflltagv to  make h

O  OJ N o 13. 21 .12 .1»« , p. 204/62. 
f)C O M (3 7 )2 9 0 ,Ja6 .lM 7 . .

' f l  C o a n x iM  Dsçsàoo 92/400/EEC cf I i  July 1992, 
«amding Directive 83/189/EEC OJ No L 221 ,6 .1 :1992^

,(*) Council Directive 91/263/EEC of 29 April 1991 on the 
iaproxinwtien of'(he-Jaws Of the Member Staid concerning 
ttiecosunuEicauoni terminal equipment, including the 
mutual (eeogmition of their conformity, OJ No L 121, 23. S..

,1991. _ ■: , ■■ ,
f )  Council .Directive 93/38/EEC of 14 June 1993 coordinating 

. ’the procurement procedures of, entities operating in the 
water, energy, transport and telecommunications sectors, OJ 
No L 199, 9. 8. 1993; Article I t  (2) .spedfies that 'technical 
specifications shall be.defined by reference to European- 
specifications where these exist*. '

\
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available fo r thin! parties wishing to manufacture 
products complying with the standard. Tim problem has 
been addressed in à- general conte» , i.e. not relating 
exclusively to the telecommunications field, in the 
Commission's communication on intellectual property 
rights and standardization (*)» which sets out a number 
of relevant, policyconsiderations.. .. ■

7. In o rder to  reduce the risk o f investment in the 
preparation, adoption and application o f standards being 
wasted because o f  the unavailability o f  an IPR  and with ' 
a view to  finding A c appropriate balance between the 
needs o f standardization for public Use in the field of 
telecommunications cn  the one hand and 'the legitimate 
interest o f  the oweers o f intellectual property rights in- 
deciding .w he ther/6r  not their ' technology will be 
available for others o r  not on the other hsnd, ETSI soon 

. after its OBation ■-«*' up • an intellectual property rights 
-Cororahiec'in o'riiir to  .propose- solutions:;' •

9. The Arrangements described briefly' in point 8 
above gave rise to  a complaint lodged on 22 June 1993 
by the. Com puter and Business; Equipment M anufacturen 
Association (CBEMA), jao jt o f  whose members are also 
m enders o f ETSI, alleging infringements o f both Articles 
85 and 06 resulting from E T S fs IPR arrangements, úe. 
the obligation on  members to  sign the undertaking which
in CBEMA’s view amounted to  a compulsory HVontjng 
scheme, and the other licensing conditions mentioned 
above under point 8. ' ,

The issues raised by this complaint were never decided 
on formally by the Commission^ in view of the fact that 
the undertaking and any references thereto in the policy 
were abandoned by ETSTs General Assembly of 22 and 
23 November 1994 in order to  achieve greater consensus 
amongst ETSI members,. and the complaint subsequently 
withdrawn;. - .<'

IV. The relevant market

S. . T he culmination of the.discussions within ETSI on ' 
these IPR  issues was the adoption by ETSI's General 
Assembly on 18' M crch IT O  o f an interim IPR  policy, 
and an IPR  undertaking. In very broad Unes, the IPR 

.arrangements adopted -at that time foresaw a  system in 
which members would agree in advance to allow their 
IPRs deemed ‘essential’ (i.e. equipment complying with 
the standard could not be made without infringing that 
IPR) for an E"fSI standard, to be included in that 
standard, unless the. IPR-owncr had identified any IPR it 
wished to  withhold within a certain period (six months) 
ss c? äse idate on which the Technical Committee had 
decided to  include the. draft standard in the ETSI work 
programme. ' Aside f ro m , establishing ...Vhat has': been 
referred to  as the ‘iiienshs-by-default’ obligation, which 
differs (as <£id. a number of other aspects o f .the under- 
’taking) .from tiis ^.practice is  .other ...tta^daid.raakiog. 

'bodies where. ÌPR-. bolder* must explicitly,agree to  have 
''.fheirtechnology:included, in' a  'standard, '.thé ETSI' IPR
- c ade n kfcing • set'. fen h  •• c e n a ta . obligations; regarding the

• terms. o f  'thè licence,«» be 'granted to other members,.
. iûtgr - ¿Im. / ( i)  tlik"(;'.('th e  ■ 'licence fee "• fo r  '. m onetary . 
/ c $ a s îd c r a i f ^ '.4 u d è s i ' a g reed  .o therw ise  b y  b c th  lic«m «e ..■ 
£ zd -Msssugç, f f l j j è t / t t l i p t i w  fo r  IP R  h o ld e r / to  

■' essiify to ' th e .jD im a o r .o f .E T S I  'the  'm axim um  .ro y a lty  ra te

4 ^ « e t d Ì ! Ì i ^ i i é ^

éépéadiag '.on wiiéth.er :
•'^^© !K aS!ír''ttó 'g9á ^ ;;iM ó áÜ  œ^MTSî2®o©a „body
' ài?4 :
■ ;çfj .,%ñí¿3hsrl : ú « d s^ K ao n iB ic sao as  tó rw o rk - 
.• : to ’ procure, on;, a '-substantial
■ s e s & c q tiíp á ^ rJ i ó r ^  ' that
~ pmAarAy "y.V ’f.'.r-'»-."- ■ '/

Ç 10. 1 «

10. Article 2 of- ETSI’s Statutes states that ETSI’s 
objective is to  produce the technical standards which are 
necessary to  achieve a large unified European telecom­
munications market; according to Article 3, ETSI’s 

, activities shall be technical pre-standardization and stan­
dardization at th e . European level in 'the telecommuni­
cations and related areas. O n this basis, two directly 

. affected markets c in  be identified, nan\e!y the market 
ifor. telecommunications standards and the downstream 
markets which use those standards, i.e. the telecommuni­
cations equipment and services markets. For the purpose 
of an assessment. under the competition rules of the EC 
Treaty and the EEA Ajjreement, the geographic scope of 
the IPR arrangements can.be deemed to  be at least the 
entire EEA, although ETSI standards tnay in fac tb e  
.adopted and applied also outside the EEA.

V. ETSI’S interim IPR policy

11. The interim IPR policy adopted by ETSI’s* 21st 
General Assembly on 22ançl23 November 1994 contains 
the following provisions which may be relevant for an 
assessment pursuant to  Arad<e 85 o f the EC Treaty and 
A m s le S J o f th c  pEA ;Agrçe;fflent^

<Pnmsi&ns 'relating to ETSI membin

(¡) Each member shall use its reasonable endeavoun 
. ta  inform ETSI in 4  timely manner, of ¡essential IPRi it 
becomes Aware of; inparticu lar, a  member submitting a 
technical proposal for a standard shall oh a bond fide 
basis draw ETTSI’s attention to a n /  o f its IPRs which 
might be essential if that proposal is adopted. Thesi obli­
gations . do  not however imply any obligation on 
members t o  conduct IPR  searches (dauses 4.1 and 4 .2 o f 
the policy).
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(u) "Where a member notifies ETSI that it is not 
prepared to  license an IP R  in respect of a standard, the 
Technical Assembly shall review the requirement for that 
standard and satisfy itself that a viable alternative tech* 
nology is availablyfor the standard which is not blocked 
by that tPR  and satisfies ETSI’s requirements; where in 
the opinion o f  the Technical Assembly no such viable 
alternative technology exists, work on die standard shall 
cease, and the D irector o f  ETSI shall request that 
member to  reconsider its position. If it does h o y  it shall 
inform the D irector o f ETSI of its decision and provide 
a written explanation o f  its reasons for refusing to license 
that IP R ; the D irector shall send the member’s expla­
nation to  the ETSI . Counsellors (this includes the 
European Commission) for their ’ consideration (clause
8.1.1 and 8.1.2)..

(iii) Any violation o f  the policy by a member shall be 
-deem ed to  be a breach by that member of its obligations 

to  ETSI. T h e . ET$1 General Assembly shall have the 
authority to  decide the action to be taken, if any, against 

.. the member in breach in accordance with ETSI's Statutes 
'■') (danse 14). '

■ Provisions relating to members ' end non-members

' (i) IPR  holders whether members of ETSI or third 
parties, should be adequately and fairly rewarded for the 
use ¡of their IPRs in the implementation of standards 
(dause 3.2).

(ii) W hen an essential IPR relating t o 'a  particular 
standard, is brought to  the attention of ETSI, ETSI’s 
Director shall request the owner to give w ithin'three 
months an undertaking in writing that it is prepared to

' grant irrevocable licenses on fair, reasonable , and 
non>discriminatory term s and conditions,to manufacture, 
sell lease o r otherwise dispose of equipment so manu­
factured (dause  ̂ 6,1). ' .

(iii) W here ETSI becomes aware that licences in 
respect of a standard are not available from a thiird 
party, the standard shall be referred to the Director of 
ETSI fo r  further Consideration in accordance with a 
procedure 'described in < dause ; 1.2, which indudes 
discussion in .the' Technical and General Assemblies and 
consultation- with • ETSI’s Counsellors^ and may 
culminate in a request to  the European Commissiorttby

. .the' General Assembly to  tee what f u l l e r  action, may be
sundard in

’ : IrK-qua

^.piçvm ons nùuiag to ’̂ TSl*ndgeneral issues '

(i) ETSI shall takercasonablê measures to  ensure that 
its aetmsies whscV relate to  the preparation. adoption 
end -application of'^ standards,'enable standards to  be 

. available to  potential Users in . accordance' with the 
general priadplss o f standardization (d a m : 3.3).

. .  . /  . . .

(ii) At the request o f the European Commission 
' and /o r the EFTA-Secretariat and subject to the latter 

. two organizations meeting all reasonable expenses, ETSI
shall arrange to have carried ou t an investigation 
induding an IPR Search, with the objective of ascer­
taining whether IPRs exist o r  are |ik d y  to exist which 
may be dr may become essential to  a proposed standard 
and the possible terms and conditions of licences for 

' such IPRs (dause 6.2).

I y .1
(iii) Any published standard shall ihdude information 
pertaining to  essential IPRs which are brought to the 
attention of ETSI prior to  such publication; ETSI shall 
establish appropriate procedures to allow access to 
information a t any time with respect to essentia] IPRs 
which have been brought to its attention (dause 7).

(iv) The proceedings of ETSI committees shall be 
regarded as non*confidential and information submitted 
to 'a  committee snail/ be available for public, inspection, 

-unless the information- is in written or other tangible 
form, it isy.identified as being confidential when it is 
submitted and it is first submitted to and accepted by the 
chairman of the committee ajs" being confidential (dause 
10).

(v) . ETSI and its members1 will endeavour to formulate 
a definitive IPR  policy, which will indude an evaluation 
of the application of the interim policy by the General 
Assembly not later than, four years from the date of 
adoption of. the interim policy; the interim policy came 
into effect on ,23 November 1994 for a minimum 
duration of two years and will remain in effect thereafter 
unless terminated by a 71 %  majority of a weighted indi­
vidual member vote confirmed by a 71 Vo majority of the 
weighted national vote.

Conclusion '

 ̂ 12. ’ The Commission intends to  take a  favourable view 
‘ pursuant to  A n id e  85 of the EC Agreèroent and Article 

S3 of the ËEA Agreement towards the ETSI interim IPR 
pohcy; before 'doing .^o, it invites all interested third, 
parues to submit their observations within 30 days of the 
publication ‘.of '. ¡this ; notice to  ' the following address 
‘quotingi they reference -TV/353006 r— ETSI interim IPR

Commission o f 'th e  European'Communities, . 
Directorate-General for Competition .(DGIV), 
Directorate fo rre s trio iv e  practices, ahuse of dominant 
positions-^nd other distortions of competition I,
•200 Rue de la L o i/^e tstraa t-200 ,
B‘ 1049 Brussels, vi \
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COMMISSION DECISION
of 12 April 1991A ; '

declaring the compatibility of a concentration 
. \  ' (QiseNo.'iy/M042^ AlcatelTelettra)

Council Regulation (EEC) No. 4064/89

(Only die English text is authentic)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community,

Having regard to Council Regulation (EEC) No. 4064/89 of 21 December 1989 on the control of concentrations 
between undertakings"*, and in partioilar Anicle 8(2) thereof,

Having regard to the Commission Decision of 2 1 January 1991 to initiate proceedings in this case.

Having given thejundeitakings concerned the opportunity to make known their views on the obligations proposed 
by the .Commission,

After consulting the Advisory Committee on Concentrations, .

■ Whereas: ' v  •

I. FACTS 

. Nature o f  the proceeding ,

1. This proceeding concerns a proposed concentration which was notified on 10 December 1990 pursuant 
to Article 4 of Council Regulation (EEC). No. 4064/89. consisting of the acquisition by Alcatel N.V. 
(Alcatel) from Fiat Spa (Fiat) of aconjrolling interest of 69.2% of the shares of Tejettra Spa (Telettra). 
'Tetettn will in turn acquireM00*/i o f  Alcatel Face Spa. which is a subsidiary of Alcatel. Fiat will still 
own 25.4V» of Telettra. The balance of the shares in Telettra are currently owned by the Spanish 
telecommunications operator, Telefonica de ËspaAa (Telefonica). / ’

y ' . ' - . ' . . - - '  V The Dantes

2. Alcatel is 70% owned by Alcatel Alsthom Compagnie /Générale d’Electricité (Alcatel Alsthom), 
fonnerly known as COE. . Alcatel is principally « supplier, of telecommunications systems and 
equipcnent/and in 1989 h&d a worldwide turnover of 12.8 billion Ecu. Alcatel Alsthom had a

. consolidated worldwide turnover of 20.7 billion Ecu m l989, the balance deriying in ^1 y  frpm the 
ï )  e k c t ^ l  enginmingiand l i« tte iW .s i^ ^

‘clumtfVcr^Aicatd Atsthoai ln 1989 w *sl6 5 billionEcu. Nof more thantwo-thirds wajnchiçved in 
any «ne Member Sute. '

3. . Telettra is principally a supplier of telecommunications systems and equipment.. In 1989, it hid a 
: . worldwide turnover of 1.1 billion Ecu. 095 billion Ecu of which vising in die Community,. Not more
’(hah twtMhirdt of its Comtnuntty>iridc turnover was achieved in any one Member^tate". '

Context of the agreement ' .

,M OJ L 395. p I, rectified version 
OJ L 257, 21.9.1990



4. The agreement on the acquisition o f  control in Telettra is one o f  the components o f  the "Accord Cadre" 
entered into between Fiat end Alcatel Alsthom. The other components o f  the "Accord Cadre" are:

•the acquisition by Magneti Msrelii, a  subsidiary o f  Fiat, o f  a controlling interest in Alcatel 
. Alsthom’s batteries subsidiary, CEAC. This proposed -concentration, which is subject to 

' ” • ‘ ] completion o f  the Alcatel/Teletfra agreement; has beeri notified and is 'being dealt with 
separately under case no. IV/M043C);

die planned acquisition o f  a  controlling interest in Fiat’js railway equipment subsidiary. Fiat 
Ferroviaria, by GEC-Alsthom which is jointly controlled by GEC and Alcatel Alsthom;

- . the creation o f a European holding company which will be jointly owned by Fiat and Alcatel
Alsthom, with the intention o f  developing initiatives o f  mutual interest in research and 
development. ’

The various components, o f  the. "Actord Cadre" fall to  be separately assessed under Regulation (EEC) 
No. 4064/8,9 or Article 85 o f  the $EC Treaty. .

The affected product markets

’ 5. iFour product markets within the telecommunications systems and equipment sector are affected by the
- ' "concentration, these being public switching, line transmission systems, microwave systems, and private 

/sw itch in g .'

These four markets represent 72% o f the total telecommunications equipment market which had a value 
o f  16.7 billion ECU in the EC in 1989, including other telecommunications equipment areas such as 
radiotelephony, subsets, earth stations and telecommunications cables.

In terms o f  value, the most important telecommunications market is the market for public switching 
. with a value Of 5.6 billion E*u in 1989 which represents 34% o f the total telecommunications 
equipment market!. In the same year, the market for line transmission systenis had a valueof3 .9  billion 

'  Ecu (23%). private switching a value o f  2 billion'Ecu (12%), and microwave systems a value o f  0.6
billion Ecu (3%). ^ V . ' ; '

6. Market shares o f  the parlies and o f  their main competitors in tliese product markets in 1989 are 
\  reproduced in Annex0 ’̂  \

Thc pyblkJ.ele«?mmiffiicgtion$ equipment m arke t

7. The telecommunications equipment supply industry'is characterised by a steadily increasing and very 
. M  o f  R&D expenditure, due to  the increasing software content o f  |elecommunications products

’’end 'the  'shortening o f  product life cycles. Techntcally, . Telettra fits in Well with Alcatel's existing
- product base, and th$ acquisition give* Alcatel access to Telettra’s cross-connect technology.

. a^l l ^MNi i y or by far ; 
Vthe m o«  jm po itsm  inmctsse«. -The .l^sanlsh'tekajmmuntcatioriis operator,T eIefom caforexam ple,is 

' th s c«ly  buyer fei S j*in ';6f public iw itihe j. and buys 90% -.of ihe line trat^missiQn equipment and 
: c«srrently60% cftfei raicrowave.eqiiipfremtm th s tM e m b c rS ta te .,

9. .

O J C  315. | 4 . l 2 . i m p . l 4

!**.' IMS-annex constitutes business secrets which .have been deleted in accordance with Article 20(2) of 
Regulation (EEC) No. 4064/19 for publication. ' , ;



a balance between creating and maintaining competition between suppliers pn the one hand, and 
minimising costs arising from product differences on the other hand. For public switching, for example, 
it is generally not considered feasible to have more than two or three suppliers because o f  the high cost 
and technical complexity o f  this type o f  equipment. For transmission equipment, in general terms, it 
is usual to  have more suppliers, say three to  five, but there would still he a  practical limit to  the 

.number whichcoulcl be.'sustained. '

' 10. Procurement practices vary from one operator to  another, and from one category o f  equipment to 
another, but are in principle based on a combination o f  negotiated contracts and tenders.

11. Procurement practices o f  the EC telecommunications operators are evolving. Traditionally, in all 
Member States public networks were operated by state-owned telecommunications authorities which 
gave their orders for telecommunications equipment to a small group o f  national suppliers. This was " 
often accompanied by specific national technical standards, which created adaptation costs for non­
domestic suppliers.

12. The actual pace o f  change in procurement policy Varies quite significantly from one Member State to 
another, in this context, a process o f  liberalisation and deregulation o f  the telecommunications sector 
has been initiated in the framework o f  the achievement o f  the single market. The Commission’s ' 
Directives on liberalisation o f  telecommunications services, for example, aim to create more competition 
by breaking up the monopolies o f  the network operators in the proyisjori o f  services. On thé supply 
side, Directives on public procurement and on mutual recognition o f  terminal type approval aim to open 
markets to  competitors from other ^lem ber States. Furthermore, there are efforts to achieve a 
Community-wide standardisation o f  telecommunications equiprrient in the framework o f  European 
Telecommunications Standards InstituteXETSl). , ^

13. It iv anticipated that the application o f  the provisions o f  Council Directive 90 /531/EEC*41 on public
• procurement Will contribute to  further breaking down the traditional national lyrbased buying policies

o f  the telecommunications operators. Member States Have to, implement this Directive by I January 
1993. with (he exception o f Spain, which must implement it by 1 January 1996, and Gretece and 
Portugal by I January 1998.

14. As to  standardisation o f products in the markets under consideration, ETS1, which was set up in 1987, , 
plans to issue 22 standards and 11 technical reports in the transmission area in its work programme for 
1990-1993. Adoption o f  ETS1 standards by the telecommunications operators in this area is voluntary 
for the tim e being, and commitment to  this varies However, from the date o f  implementation of 
Directive 90/53 I/EEC, use o f  European Telecommunications Standards (ETS) by telecommunications 1 
operators will be mandatory in the specification o f  their calls to tender.

15. The extent o f  national specifications which exist varies from one Member State to another and 
tcCording to  product. National specifications for transmission equipment for example are low or non«

, e x is tâ t  in Spain but quite significant if) Italy.

v '•■’■■■' -v v ',  ■ ; .V ■/ ■ ; ; ; V■
^  ‘ I

v s.

■f; - ‘v";- ■■ j.v ■■■

H' OJ L 297. 29.10.1990, p I .
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' * ■
Transmission markets in Spain ' • ,

16. Because o f  the significance o f Alcatel and Telettra as competitors for the supply o f line transmission 
equipment in Spain, the Commission has carried out a detailed enquiry as to the structural impact o f  ' 

.thft eoncratration to this-Mertiber State'. 4

17. Spain is at present the fastest, growing telecommunications market in the EC, with overall growth' 
expected to continue at around 5% in real terms per annum for the next S years because of the 
modernisation programme under way. In 1989 thé value o f the line transmission equipment market was 
531 million ECU (13% o f the total EC market) and that of the microwavç equipment market 117 
million ECU (20% o f  EC). Against the overall trend in the other telecommunications equipment 
markets, the microwave equipment market îs gehérally declining. /

Ability o f Telefonica to react to the concentration ,
i _

18. The telecommunications operator most concerned by the concentration, Telefonica, has raised no 
objection'. Like othei- telécommuhicàtions'operators, Telefonica fyas a diversified supplier policy so as 
not to be overly dependent on any one supplier. In its initial reply to the Commission’s enquiries, 
Telefonica stated that it considered that the concentration between Alcatehand Telettra would not affect 
(hispolicy.

19. v1n response to the Commission’s subsequent enquiries Telefpnica has specified that its policy of 
diversified transmission equipment purchasing is based, inter alia, on the following principles:

Orders are plaçai on the basis of annual or two-yearly programmes and product suppliers are 
aware o f  invitations to tender .for products. The. factors taken into-account in awarding 

1 contracts are quality,.the delivery pefiod, reliability and p rice ..

- '■ , Telefonica is willing both to arrange any contacts that suppliers wish to have and to provide
them with the information they deem necessary in order to be able to  tender on an equal 

' /footing.- ' . . ' ' ^

- New or potential suppliers may freely request technical approval of their products. Products 
whidi have successfully undergone technical testing are included in Telefonica’s catalogue of 
Mitable products which can be purchased: The ultimate choice qf products i$ made in

■lf'.a cco rd an ce  with a combination of parameters,.of which technical performance is one.

- • • - An industrial presence in Spain will not henceforth be a decisive factor, it will, howeVer, be 
., necessary to fnaintein b ^ - u p  in the country. . '

-  ;C > ‘ " th e  company’s strategic plan for 1991 *95 provides among Ôther things for the opening*up of 
\ m a r i t e t  to -n e w 'j^ i ie « y"::v: ■ ,'v ' - ' •v'V^Y

20. ;.Telefonica Hasminority shareholdings im o m to f  its; suppliers...’In particular, it has a shareholding o f -, 
:>'Xv2l Îtf .̂Alcàtèl. . t̂âïwiîàrd E lé c ï^ .;^ ^ w h « c h ;’.is ' a 'w tà u J i^ ;to f ;A |cate |.. jthauneholdirig;. <üif. 16%, in . 
" - Tetetâra EspsSela SA . «rîsssis is a saî» iéiay  o f  Telettra, end a shareholding o f  5.4% in Telettra Itself.

21. An cgjtKîîîoî >vhicJi is. ccsditKinàl ■czi the acquisition ; o f  TÜenra - bÿ. Alcatel has. already been .entered 
■Vinio wfotreby Alcatel will ecquire TeW oaica'i 54%  shareholding in Telettra- The same agreement

costtaifts a provisionwhereby Akstel has a call option to acquire Telefonica’s shareholding in Telettra
; Si/k.' ' '' - 'V

Furthermore, Telefonica has stated th«  there w W  longer a strategic reason to retain minority 
s h e ^ l d i n p  in iu  suppliers, and that it ts willing ^o consider iwitaÿle offers.

22. > Accordingly, on 6 February 1991, Alcatel made the following commitments to the Commission:

• ' ' to  acquire Telefonica's 5,4% shareholding in Telettra when control in  Telettra is acquired;



• ' '  -  ■ ' '  • ' ' ' / ■ ■  ' • • ' ■. . . .  .

• toexercisethecalloptiontoacquire the! 0% shareholding o f Telefonica in TelettraEspaflola 
S A .; ■

- ’ to enter immediately into good faith negotiator» with Telefonictisoas to acquire at a fair 
■price Telefonica’s 21% shareholding in Alcatel Standard Elettrica S.A. '

Ability Of competitors to react to the concentration .

American Telephoneand Telegraph Company (AT&T) is the wood’s leading line transmission 
equipment su rlier. It conducts its business in Spain through a joint venture company, AT&T-NS 
Espafla, which Was set up in 1987. This company is 51% owned by AT&T and 49% owned by Ampcr 
SA. Thè joint venture's first transmission sides were in 1988, with strong increases following in 1989 
and 1990. AT&T-NS Espafla today offers the full range of line transmission products in Spain.

AT&T considers that it is possible for it to sell a higher than anticipated .level of transmission 
equipment in Spain. AT&T-NS Espafia has the ability and spare capacity to do this, and AT&T could 
supply firoductS fh>m othq-subsidiaries into this market.



" ' ' y  ' ' : 'Y :' " ’■ y - ^ ' '
• AT&T does not currently sell microwave transmission products in  Spain: AT&T-NS España is said

to Continue to  pursue public tender opportunities for microwave radio equipment.

24. Telefonaktiebolaget LM Ericsson (Ericsson) is a Swedish company which, because o f  its relatively small
. domestic market base, has always been an active international competitor. Almost 50% ¡if its overa ll. 

turnover noW arises'in ÉürOpe¡ excluding Sweden' Ericsson is already established in Spain. Àlthoiigh 
principally a  supplier o f  public switching equipment to  Telefónica, it also1 supplies digital transmission 
equipment products. Ericsson considers that it could strengthen the existing product offering, and easily, 
expand local capacity if  necessary, or supply products from other subsidiaries.,

Ericsson currently has limited sales o f  a small capacity short distance radio link in the microwave 
equipment market in Spain. It states that it is intended to develop its position in this Member State and 
that essentially there is no product adaptation requirement for further development.

25. Siemens has currently, only a marginal position in the transmission markets in Spain, accounted for by 
sales o f  around 10m ECU o f  microwave cquipment in 1989. Siemens is the third largest 
telecommunications equipment supplier worldwide, just behind Alcatel and AT&T, and is therefore a

V Significant potential competitor for the transmission markets in Spain:

In response to  the Commission's enquiries, Siemens considers that there are currently two important 
trade barrien  to  the Spanish markets. These áre the vertical integration o f  Telefonica with suppliers, 
in d  thé fa d  that on public procurement Directive 90/53 I/EEC does not have to be applied in Spain until

■ 1096.-. V ■ .

26. Alcatel in its notification cites the possibility o f significant entry into the Community’s markets by other 
large companies, notably Northern Telecom o f Canada, ancj Fujitsu and NEC o f Japan, For these 
companies however, the cost*''of-product adaptation are substantial, sincé there exist currently 
substantial differences in technical specifications. 1

- / i  l lY ^ G A L

i .• Concentration ■' .. Y  '' '■

27. The notified operation is a conieritratiori within the meaning of Article 3(1 Xb) of Regulation No. 
4064/69 since by ecquiring 69^%  of the shares in Telettra, Alcatel will acquire, control o f Tejenra.

• / , - Communi t y dimension • ■ ■ . - Y '.

20. The thresholds of Article 1(2) of Regulation No 4(M^/89 are met sinc^ the combined aggregate 
turnover o f  Alcatel Alsthomvand Telcora is: mpte than S-billion Ecu, and the aggregate 

.;V f.C ^ W ^ I^ * w d e  t u r n e r  o f m h  ii,moire than 250 mili'OT Ecu, o f  which not more than two^thirds
the taq e  Member State. The concentration therefore has a Community

Y  ■ ” * Y ' Y ' Y Y  Y i: Y '':: Y " - Y i ' ' . - . Y . ' - v ' : ; ;' . YY -

Compatibility <Mth thecommon market -Y-,,. Y Y y  y Y  .
Y  Y . ; - ; y / y y ,,' . . .  (il Relevant p rodk t markets ; y :. - y y y ^ y  'vy ' y Y

29. •’ Yfbe concentration leads to an increase in market shares in four mnrkets: public switching, line 
transmission equipment/microwave equipment and private switching. Each o f thesp markets is a 

/relevant product market for thepurpoicsof asswsmcmunderRegulation No. 4064/89.

(iif  Geographical markets • y Y ';; f

, 30. It is considered that up in now the iclecnmmunicaunns bifirkcts in the EC haVe been largely fragmented



in national markets. The main reasons for this have been, inter alia:

the operation o f  the public networks by national telecommunications authorities which have 
traditionally given their orders for telecommunications equipment to a small group o f  national 
suppliers, a n d .

different national standards which created high costs o f  adaptation for non-domestic suppliers. 

This situation is evolving as described in recitals 7 to IS above.

31. In very broad terms, standardisation is progressing faster for transmission equipment than for public 
switching for example. Furthermore, the replacement o f  analogue technology by digital will break 
down some o f  the existing technical barriers further in the medium to long term.

32. Although it is anticipated that in the medium term the technical barriers will become less significant, 
the actual pace o f  change o f  commercial policy o f  the network operators varies substantially from one 
Member State to another.

33. The combination o f  Alcatel and Telettra has a significant impact on competition only on the 
transmission markets in Spaiii. It is sufficient therefore to examine whether the Spanish markets have 
to  be considered as relevant geographical markets. _

34. The most significant structural characteristics up to now have been that:

the Spanish telecommunications operator, Telefonica, traditionally purchased from locally 
established suppliers, although this has started to change;

there is no legal obligation in Spain for the next five years to apply the procurement 
procedures provided for in Council Directive 90/53 I/EEC;

there are vertical links between Telefonica and its major equipment suppliers and in particular 
Alcatel and Telettra, by means o f minority shareholdings. Vertical links between 
telecommunications operators and their suppliers can distort normal conditions o f competition 
by giving those suppliers a privileged position on the market. This can be the case even where 

'  telecommunications operators only have minority shareholdings, since such links would 
normally put other suppliers without such links at a disadvantage.

35. Given the current structural characteristics o f  the transmission markets in Spain, it is concluded that 
Spain has to  be considered as a separate relevant geographical market, for the purpose o f assessing 
whether the concentration could give rise to a dominant position which would significantly impede 
effective competition within the meaning o f  Article 2(2) o f  Regulation (EEC) No. 4064/89.

flit) Impact o f  the proposed concentration 

Overall impact

36. For public switching, there is only an impact in Italy, where Alcatel and Telettra together would have 
21%  o f  the market based on 1989 figures. Since Italtel is by far the leading competitor on the Italian 
market, having maintained a market share o f 50V. for the last few years, the creation o f a dominant 
position for the combined entity in this product market by the concentration is excluded, even if Italy 
were to  be considered the relevant geographic market

For private switching. Telettra is not a significant competitor in any Member State since it has a 
marginal presence only on the Italian market. The concentration produces no significant structural 
effect on either the Italian or wider EC market.

Accordingly, only the impact o f  the concentration on the markets for line transmission equipment and 
microwave equipment (the transmission markets) in Spain has to be considered.

E / 1 9 3



Transmission markets in Spain

O n th e  basis  o f  the  actual m arket shares o f  A lcatel and T elettra  in 1989, the concen tra tion  leads to very 
h igh  com bined  m arket shares on th e  tran sm iss io n  m arkets in Spain  for the new  en tity , because the tw o 
com p an ies  are th e  tw o  cu rren t-p rin c ip al supp liers to  T elefon ica. ' '

T he fig u res are as fo llow s:

line  tran sm iss io n  equ ipm en t: A lcatel 40% , T elettra  41%
»• m icrow ave  equ ipm en t: A lcatel 18% , T elettra  65% .

. ’ ‘ C o n tes tab ility  o f  the transm ission  m arkets

A very  h ig h  share o f  any m arket cou ld  ind icate  that a dom inant position  exists. Such an ind ication  in 
thC :xas<t o f/ a s u p p l ie r ,m ay n evertheless be countered , fo r exam ple by the b u y in g  pow er o f  a 

! m o o o p so n istic  purchaser.

In the  p resen t case, the h igh  m arket shares o f  A lcatel and T elettra  in the tran sm iss io n  m arkets in Spain 
resu lt from  T e le fo n ica ’s cho ice  o f  these  com pan ies as its m ain  suppliers. T h is cho ice  w as how ever 
m ade on  th e  basis o f  A lcatel and T ele ttra  b e in g  active com petito rs in the past.

Since T elefo n ica  has m ain ta ined  a d ivers ified  pu rchasing  po licy  up to now , it is not p robab le  that the 
new  com b in ed  entity' w ill susta in  th e  sam e m arket shares as ach ieved  by the parties as com petito rs.

It is p o ss ib le  fo r T elefon ica  to  increase  its purchases from o ther suppliers o f  tran sm iss io n  equ ipm ent 
in o rder to  p reven t any dependence  on the new  entity .

A T & T  is im m ed ia te ly  capable o f  increasing  its deliveries across the entire  range o f  line transm ission  
equ ipm en t p roducts . A T & T  is not yet su p p ly in g  m icrow ave p roducts in Spain, but A T & T -N S España 

co n tin u in g  to  pu rsue  som e public  tender opportun ities.

A lthough;. E ricsson  does not cover the  w hole  range o f  line transm ission  products , it is capable o f 
increasing  de liv e ries  o f  d ig ita l p roducts , these p roducts being the m ost im portan t segm ent for new 
installations.; E ricsson cu rren tly  on ly  has lim ited  sales o f  m icrow ave equipm ent in Spain. It has staled 
ho w ev er that it is in tended  to  dev e lo p  its position  in that M em ber State.

The tw o  p rin c ip a l actual co m p etito rs are therefo re  capable o f  increasing  supply.

F u rtherm ore , it w ou ld  seem  possib le  for som e com petito rs not cu rren tly  p resen t to a s ig n ifican t extent 
in S p a in  to  becom e supp liers in the  changed  environm ent. A lthough  the p rocedures env isaged  in 
D irective  9 0 /5 3 1/EEC do  not yet have to be in troduced , T elefonica  has stated that:

/ it is w illin g  bo th  to  arrange  any con tacts that suppliers w ish to have and to  p ro v ide  them  w ith 
the  in fo rm ation  they deem  necessary in order to be able to  tender on an equal footing .

r- /  • n e w  o r p o ten tia l supp liers m ay freely request technical approval o f  th e ir  p roducts. P roducts 
w h ich  hav e  successfu lly  u n dergone  technical testing  are included in T e le fo n ic a ’s cata logue  o f 
su itab le  p ro ducts w hich can be purchased  The u ltim ate  choice o f  p ro ducts is m ade in 
acco rdance  w ith a co m b in a tio n  o f  param eters, o f  w hich  technical p erfo rm ance  is one.

an industria l presence in Spam  w ill not henceforth be a decisive  factor.

O il th is b asis, there  w ould  b e .n o  s ign ifican t barrier from the dem and side for s trong  co m p etito rs s u c h  

«S 'S iem ens to  en te r into Spain S iem ens is a lready present to som e extent in the m icrow ave  equipm ent 
m arke t. :

* The technical costs o f  adap tation  do  not today  in them selves constitu te  an  apprec iab le  barrier 10 e n t r y



l o r  E u r o p e a n - b a s e d  c o m p e t i t o r s ,  l h e r e  is n o  i n d i c a t i o n  e i t h e r  f o r  t h e  t i m e  b e i n g  t ha t  p r o p r i e t a r y  

i n t e l l e c t u a l  p r o p e r t y  r i g h t s  c o u l d  b e  e x p l o i t e d  in s u c h  a w a y  as  t o  a m o u n t  t o  a b a r r i e r  to  s u c h  

^  c o m p e t i t o r s . ’ W i t h i n  t h e  f r a m e w o r k  o f  s t a n d a r d i s a t i o n  in E T S I  t h e  C o m m i s s i o n  h a s  a  s t r o n g  i n t e r e s t  in
p r e v e n t i n g  s u c h  a b a r r i e r  e m e r g i n g .

4 3 .  C o n s e q u e n t l y ,  as  t o  h i t h e r t o  n o n - E u r o p e a n  b a s e d  c o m p e t i t o r s  s u c h  as  N o r t h e r n ' T e l e c o m ,  F u j i t s u  a n d  

N E C ,  it is n o t  n e c e s s a r y  t o  d e t e r m i n e  w h e t h e r  t h e s e  a r e  r ea l i s t i c  p o t e n t i a l  c o m p e t i t o r s  in S p a i n  in t h e  

f o r e s e e a b l e  f u t u r e  in t h e  l i ne  t r a n s m i s s i o n  e q u i p m e n t  m a r k e t .  It is l i k e l y  t h a t  a  t e c h n i c a l  b a r r i e r  t o  e n t r v  

wi l l  r e m a i n  u n t i l  t h e  C o m m u n i t y ’s s t a n d a r d i s a t i o n  p r o g r a m m e  c o m e s  i n t o  e f f e c t  a n d  T e l e f o n i c a  f u l l v  

a d o p t s  t h e  s t a n d a r d s  w h i c h  w i l l  be  d e f i n e d  b y  E T S I  in t h i s  a r ea .  T h e  N o r t h  A m e r i c a n  a n d  J a p a n e s e  

s t a n d a r d s  a r e  c u r r e n t l y  s i g n i f i c a n t l y  d i f f e r e n t  f r o m  t h o s e  a d o p t e d  b y  t h e  v a r i o u s  E u r o p e a n  n e t w o r k  

o p e r a t o r s .  O n c e  c o m m o n  E u r o p e a n  s t a n d a r d s  a r e  d e f i n e d  a n d  i m p l e m e n t e d ,  t h e  n c c e s s a r v  m i n i m u m  

v o l u m e  to j u s t i f y  a d a p t a t i o n  m a y  b e c o m e  a m o r e  r ea l i s t i c  p o s s i b i l i t y .

S t r u c t u r a l  l i n k s  b e t w e e n  T e l e f o n i c a  a n d  t he  

. . p a r t i e s  t o  t h e  c o n c e n t r a t i o n

4 -  In t h e  c o n t e x t  o f  t he  p r e s e n t  c as e ,  t h e  p a r t i c i p a t i o n  o f  T e l e f o n i c a  in t he  c ap i t a l  o f  A l c a t e l  a n d  Te l e t t r a .

g i v e n  t h e i r  s t r o n g  p o s i t i o n  o n  t h e  t r a n s m i s s i o n  m a r k e t s  in S p a i n ,  is c o n s i d e r e d  t o  a m o u n t  to  a b a r r i e r  

f o r  o t h e r  c o m p e t i t o r s .

4> A l c a t e l  h a s  e n t e r e d  i n t o  a c o m m i t m e n t  v i s - á - v i s  t h e  C o m m i s s i o n  w h e r e b y  A l c a t e l  wi l l  a c q u i r e  f r o m  

T e l e f ó n i c a  t h e  m i n o r i t y  s h a r e h o l d i n g s  in T e l e t t r a  a n d  T e l e t t r a  E s p a ñ a  S . A.  a n d  w i l l  e n t e r  i n t o  

n e g o t i a t i o n s  t o  a c q u i r e  f r o m  T e l e f o n i c a  t h e  m i n o r i t y  s h a r e h o l d i n g  in A l c a t e l  S t a n d a r d  E l é c t r i c a  S . A.  

T h e  v e r t i c a l  l i n k s  b e t w e e n  T e l e f o n i c a  a n d  T e l e t t r a  wi l l  t h e r e f o r e  d i s a p p e a r  a n d  g i v e n  T e l e f o n i c a ' s  

w i l l i n g n e s s  t o  c o n s i d e r  a p p r o p r i a t e  o f f e r s ,  t h e r e  is a p r o b a b i l i t y  t h a t  t h e  v e r t i c a l  l i nk  b e t w e e n  T e l e f o n i c a  

a n d  A l c a t e l  w i l l  a l s o  be  r e m o v e d ,  g i v e n  A l c a t e l ' s  c o m m i t m e n t  in t h i s  r e s pe c t .

■\l> A l c a t e l ' s  c o m m i t m e n t s  r e l a t e  t o  t he  r e m o v a l  o f  a s i g n i f i c a n t  s t r u c t u r a l  b a r r i e r  t o  t he  t r a n s m i s s i o n  

m a r k e t s  in S p a i n ,  a n d  it is c o n s i d e r e d  n e c e s s a r y  t h c r e l o r e  for  t he  C o m m i s s i o n  to  e n s u r e  tha t  t h e s e  

c o m m i t m e n t s  a r e  c o m  pi led w i t h  as  s o o n  as  p o s s i b l e  a l t e r  c o m p l e t i o n  o f  t h e  c o n c e n t r a t i o n  b y  a t t a c h i n g  

a p p r o p r i a t e  o b l i g a t i o n s  to  its D e c i s i o n

( : Q  C o n c l u s i o n

4 ?  f o r  t h e  r e a s o n s  o u t l i n e d  a b o v e ,  it a p p e a r s  tha t  c o m p e t i t o r s  o f  A l c a t e l  a n d  T e l e t t r a  a r e  c a p a b l e  in t h e  

n e a r  f u t u r e  o f  i n c r e a s i n g  t he i r  s u p p l y  t o  T e l e f o n i c a  in t he  t r a n s m i s s i o n  m a r k e t s .  B e c a u á e  o f  its 

d i v e r s i f i e d  p u r c h a s i n g  p o l i c y  a n d  r e m o v a l  o f  ve r t i c a l  l i nks  w i t h  A l c a t e l  a n d  T e l e t t r a ,  it a l s o  a p p e a r s  t ha t  

T e l e f o n i c a  is c a p a b l e  in t he  n e a r  f u t u r e  o f  i n c r e a s i n g  its p u r c h a s e s  f r o m  o t h e r  s u p p l i e r s .

4 S In t h e s e  c i r c u m s t a n c e s ,  it is no t  c o n s i d e r e d  tha t  t he  c u r r e n t  h i g h  m a r k e t  s h a r e s  o f  A l c a t e l  a n d  T e l e t t r a  

o n  t h e  t r a n s m i s s i o n  m a r k e t s  in S p a i n  w i l l  e n a b l e  t he  n e w e n t i t y  to  b e h a v e  t o  an  a p p r e c i a b l e  e x t e n t  

i n d e p e n d e n t l y  o f  its c o m p e t i t o r s  a n d  m a i n  c u s t o m e r

4 9  T h e  c o n c e n t r a t i o n  d o e s  no t  t h e r e f o r e  c r e a t e  o r  s t r e n g t h e n  a d o m i n a n t  p o s i t i o n  as  a r e s u l t  o f  w h i c h

e f f e c t i v e  c o m p e t i t i o n  w o u l d  b e  s i g n i f i c a n t l y  i m p e d e d  in t h e  c o m m o n  m a r k e t  o r  a s u b s t a n t i a l  p a r t  o f  it.

H A S  A D O P T E D  T H I S  D E C I S I O N

A n u l e  I

S u b j e c t  l o  t h e  o b l i g a t i o n s  d e f i n e d  m A m c i i  1 .  t he  p r o p o s e d  c o n c e n t r a i  i on b e t w e e n  A l c a t e l  a n d  T e l e t t r a  is
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(b ) T hat A lcatel exercises its call option  to  acquire  the  10%  sh a reh o ld in g  o f  T elefo n ica  in T elettra  
E spaño la  S.A . as soon as th is is possib le, and at th e  latest w ith in  12 m o n th s from  the 
acq u isitio n  o f  contro l in  T elettra , and that A lcatel inform s- th e  C o m m iss io n  w hen  th is takes 
p lacé;

(c ) T h at A lcatel en ters im m ediately  into good  faith n e g o tia tio n s  w ith  T e le fo n ica  so as to  acquire 
at a fa ir price  T elefon ica’s 21 .14%  shareh o ld in g  in A lcate l S tan d ard  E léctrica  SA , w ith in  one 
w eek  o f  the c losing  o f  the  agreem ent w ith  Fiat to acq u ire  T ele ttra , and th a t A lcatel inform s 
the  C om m iss io n  when it has done so;

T hat A lcatel inform s the C om m ission  as soon as th ere  is a successfu l outcom e;

W here there  is no successful o u tcom e ,w ithin 3 m on ths, that A lcatel inform s the 
C om m ission  o f  the p rogress o f  the n eg o tia tio n s that are tak in g  p lace, and updates this 
inform ation  subsequently  every 3 m onths,

That A lcatel, in the event o f  no successful ou tco m e, o r no successfu l ou tcom e after
12 m onths have elapsed, p rov ides the C o m m iss io n  w ith  full d e ta ils  o f  the o ffer being 
m ade (includ ing  price and con d itio n s) so as to  enab le  the  C o m m iss io n  to verify  that 
the negotia tions as defined above have been c o n d u c ted  in good  faith;

(d ) So as to  ensure that the effect o f  the com m itm en ts is no t n eu tra lised , that A lcatel shall not sell 
to  T elefon ica  shares in any com pany  o f  the A lcatel g ro u p  w hich  has activ ities  in the EC 
w ith o u t p rio r approval from  the C om m ission  un til such  tim e  as the  C o m m iss io n  w aives this 
o b lig a tio n . T his ob liga tion  ceases to have effect at the  latest the  date  o f  full im plem entation  
in. Spain  o f  D irective 90 '5 3  I/EE C , w hich m ust take p lace by I Jan u ary  1996.

A rticle 3

T his D ecision  is addressed  to;

A lcatel N V
Paris H eadquarters S.A .
33 rue E m eriau  
F -75015  Paris

T elettra  S p A
19 V ia E C o m alia  
1-20124 M ilano

control in Telettra Spa, and that Alcatel informs the Commission when this takes place;

Done at B russels. 12 4 1991

For the C om m ission  
Sir Leon Brittan 
Vice President
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To the n o tify in g  parties

Dear Sirs,

Re : Case No IV/M.I33 Ericsson / Kolbe
Your notification pursuant to Article 4 o f Council Regulation No 4064/89 (Merger Regulation)

1. The proposed operation, notified on the 12th December 1991, concerns a joint venture (JVC) between 
a Swedish company, Telefonaktiebolaget LM Ericsson AB (Ericsson), and a German company, Hans 
Kolbe & Co. (HK).

2. After examination of the notification, the Commission has concluded that the notified operation falls 
within the scope o f the Merger Regulation, and that it does not raise serious doubts as to its 
compatibility with the common market.



The Parties and the Operation

E ricsson  and HK pro p o se  to  form  a jo in t  ven ture  (JV C ), E ricsson Fuba T elekom  G m bH . E ricsson  is 
a  m a jo r m an u fac tu re r o f  te leco m m u n ica tio n s equ ipm ent, p ro d u c in g  m ain ly  systems and p ro d u c ts  for 
w ired  and  m o b ile  co m m u n ica tio n s in p rivate  and public  n e tw orks. HK  p roduces m ain ly  rad io  and . 
te le v is io n  b ro ad cast e q u ip m en tva n d 'is  a lso  a w ho lesa ler o f  re la ted  e lectro n ic  p roducts .' T he JVC" w ill 
m a in ly  b e  en g ag ed  in th e  fie ld  o f  p u b lic  d ig ita l transm ission , e sp ecially  d ig ita l c ross-connect (D X C ) 
tech n o lo g y , in th e  Federal R ep u b lic  o f  G erm any.

H K  w ill tran sfe r to  the  new  com pany  all o f  its fixed assets and inv en to ry  re la tin g  to  its dig ital 
tran sm iss io n  system s and eq u ip m en t business. A dditiona lly , all o f  its in tan g ib le  assets assoc ia ted  w ith 
th a t b u sin ess, such  as trad em ark s, trad e  nam es, pa ten ts, hum an resources and k n ow -how , w ill be 
tran sferred  to  th e  JV C .

E ricsson  w ill no t tran sfer any assets to  the JV C . E ricsson w ill acqu ire  a  51 %  stake in the new  com pany  
and  th e  ba lan ce  w ill be held  by. HK.

C O M M U N IT Y  D IM E N SIO N

T h e  o p era tio n  has a  C o m m u n ity  d im ension . T he w orldw ide  tu rn o v er o f  the  tw o  u n d ertak in g s concerned , 
E ricsson  an d  H K , am oun ts in th e ir re sp ec tiv e  last financial year, to  Ecu 6 ,145  m illio n  and to  Ecu 294 
m illion .

T h e  ag g reg a te  C o m m u n ity -w id e  tu rn o v er o f  E ricsson and HK is Ecu 2,541 m illio n  and Ecu 264 m illion  
resp ec tive ly . T h ey  do  no t ach iev e  m ore  than  tw o -th ird s o f  their C o m m u n ity  tu rn o v er in one and the 
sam e M em ber S tate.

C O N C E N T R A T IO N

Join t con tro l ,

T he jo in t  ven tu re  agreem ent betw een  the parties p rovides fo r jo in t  con tro l in the  sense  that the 
ag reem en t o f  bo th  p aren ts is req u ired  in respect o f  fundam ental decisions, reg ard in g  the  s truc tu re  and 
th e  m anagem en t o f  the  JV C.

T h e  JV C  ag reem en t p ro v ides that u n an im ity  is requ ired  in the sh a reh o ld e r’s m eeting  for the  adop tion  
o f  d ec is io n s, in te r a lia , re la tin g  to  any budget (in clud ing  investm ent and financial p lans and cashflow  
fo recastin g ), co n clu sio n  o f  licence agreem en ts w ith m ajor th ird  co m p etito rs, and  g u id elin es for the 
G enera l M a n a g e rs ) .

Full fu n c tio n  JV

H ie  JV C  w ill co n tin u e  H K 's  activ ities  in the  area o f  public d ig ita l tran sm iss io n  equ ipm en t. In add ition , 
it w ill be  eng ag ed  in the adap tation  o f  E ricsson transm ission  equ ipm en t for the  G erm an m arket, and in 
R & D  on  assig n m en t from  E ricsson

H K  w ill w ith d raw  p erm anen tly  from  the p roduction  o f d ig ital tran sm iss io n  equ ipm en t and w ill in 
essen ce  re ta in  a financial in terest in the JV C  Ericsson w ill rem ain  active  in d ig ita l transm ission  
tech n o lo g y  as part o f  its w o rld w id e  te lecom m unication  activities.

T he n ew ly  fo rm ed  com pany  is a jo in t ven tu re  that w ill perform  on a  lasting  basis all the functions o f  
an  au to n o m o u s econom ic e n tit)

T h is fo llo w s a lready  from  the fact that the JVC w ill c a m  on H K 's  fo rm er ac tiv ities in the  field o f  
d ig ita l tran sm iss io n  equ ipm en t. The assets transferred  to  the JV  enab le  it to  carry  on  a v iab le  econom ic 
a c tiv ity  in  a  m aner fu n c tionally  d is tin c t from  its parents

T he ev en tu al licen sin g  o f  the  JV C 's  industria l p roperty  righ ts to  E ricsson, fo r use  for any  purpose



in c lu d in g  m an u fac tu rin g  o u tsid e  o f  G erm any, dem onstra tes th e  cap ab ility  o f  the  JV C  in gen era tin g  its 
ow n  tech n o lo g ie s and kno w -h o w . T he p resence o f  HK as sh a reh o ld e r in the  JV C  g u aran tees the 
tran sp aren cy  o f  th e  p ric in g  o f  th e  JV C ’s p roducts so ld  e ith e r to  E ricsson o r via E ricsson to th ird  parties, 
w h ich  c o n trib u tes  to  th e  financia l independence  o f  the  JV C.

- '  A b sence  o f  risk  o f  coo rd in a tio n

11. HK w ill no t re ta in  any  activ ities  in the  field  o f  d ig ita l tran sm iss io n  equ ipm en t system s a fte r the  tran sfer 
o f  th is  b u sin ess to  the  JV C . H K ’s d iv es titu re  o f  its k n ow -how  and ex p erien ce  re la tin g  to  d ig ita l 
tran sm iss io n  w ill p reclude  it from  re -en terin g  th is m arket. G iven the  s ig n ifican t financia l resources 
necessa ry  to  und ertak e  the re levan t research  and developm ent to be an effec tive  co m p etito r in th is area, 
it w o u ld  be co m m erc ia lly  un reaso n ab le  for HK to abandon the tech n o lo g ical advan tages that it now  ■ 
h o ld s and to  re -en ter the  m arket later when the tech no logy  is fu rther d eveloped . H K ’s p rim ary  area o f  
ex p ertise  is b ro ad castin g  and rece iv in g  equ ipm ent and not d ig ita l tran sm iss io n  o r te lecom m unications.

12. E ricsson  w ill rem ain  a co m p e tito r o f  the JV C as E ricsson w ill not w ith d raw  from  the transm ission  
m ark e ts and w ill co n tin u e  to  take part in the F lexnode-pro jec t, hav ing  overall re sp onsib ility  for the 
co n so rtiu m  (see  parag raphs 17 and 18 w here DX C system s and the F lex n o de-p ro jec t are explainedV  
E ricsson  and the  JV C  have d ev elo p ed  dig ita l c ross-connect system s w hich  d iffe r in techno logy  and 
perfo rm ance . S ince E ricsson w ill su p p ly  the  G erm an B undespost w ith "the D X C  4/1 C rossconnect 
S y stem ", w h ils t the JV C  w ill su p p ly  the sam e cu sto m er w ith  its "D X C  4/4 System ", the com petitive  
re la tio n sh ip  betw een  E ricsson and th e  JV C  is likely  to  rem ain unchanged .

13. F u rth e rm o re , it appears that E ricsson  w ill assum e the  overall industria l re sp o n sib ility  for the JV C , since 
H K ’s in te rest in th e  JV C  w ill in fact becom e financial ra ther than com m ercial in nature over tim e.

In such  c irsum stances it w ould  appear that lhere is no  room  for the co o rd in a tio n  o f  the com p etitiv e  
b eh av io u r o f  un d ertak in g s w hich  rem ain  independent in the sense o f  Art. 3 (2 ) o f  the R egulation .

14 The o th er activ ities  o f  E ricsson and HK do not overlap  exccpi for cellu la r telephones. E ricsson 
m an u factu res and d istrib u tes  an alo g  cellu lar telephone and term inal equ ipm en t, w hereas HK on ly  d is tr i­
b u tes these  p ro ducts T heir respec tive  tu rnover is (*) and (**). HK, how ever, m arkets its p ro ducts in 
G erm an y  w here  E ricsson is not present. Since national standards for that k ind  o f  equ ipm en t still ex ist, 
it can be  said that E ricsson and HK do not com pete in the sam e geo g rap h ic  area as a result.

It is u n lik e ly  that the  crea tion  o f  th is JV C  w ill have any effect on E ric sso n 's  decision  w hether or not 
to  en te r the G erm an  m arket in the  future

15 In v iew  o f  the  above, there  are no  g rounds to believe that the estab lishm en t and operation  o f  the JV C  
w ill resu lt in a co o rd in a tio n  o f  co m p etitiv e  behaviour

Thus, the  n o tified  operation  co n stitu tes  a concen tra tion  w ith in  the m ean ing  o f  A rtic le  3 o f  the  M erger 
R egu la tion .

Ill C O M P A T IB IL IT Y  W ITH  TH E C O M M O N  M A R K E T  

R elevant P roduci M arket

16. The JV C  w ill dev elo p  and p roduce  d ig ita l c ross-connect (D X C ) system s w hich  are a new  product in 
the  a rea  o f  te leco m m u n ica tio n s, m ore spccific-iils in the line tran sm iss io n  sector.

H .  D ig ita l c ro ss-connect tran sm isiso n  is an em erg ing  techno logy , still in a d ev elopm en t stage, w hich 
e n ab les ne tw ork  operato rs to op tim ize  the use o f  the ex is ting  te leco m m u n ica tio n s in frastruc tu re  by ■ 
loo k in g  for unused  or under-uscd  lines DXC technology  perm its, from a rem ote  central location , the 
engagem en t o f  those  unused or underused  lines in the transm ission  o f  te leco m m u n icatio n  signals.

O p tim iza tio n  is especially  im portan t for the transm isison  o f  sign ifican t am oun ts o f  data s igna ls w h ich  

o ccu rs , for exam ple, when data  is tran sm u ted  for the rem oie p rin tin g  o f  new spapers



D X C  tech n o lo g y  also  a llow s the au tom atic  re -ro u tin g  o f  sig n a ls i f  a co m m u n ica tio n  is cut o f f  due to 
fa ilu re . T h e  cu rren t techno logy  perm its on ly  re -ro u tin g  v ia  m anual in te rv en tio n  b y  a netw ork  operato r.

18. T h e  F lexnode  C onsortium  is one o f  the  th ree  co n so rtia  co m m issio n ed  by  th e  D eutsche B undespost 
T elek o m , th ro u g h  its p ro jec t "N ctzknoton 2000", to  d evelop  and  su p p ly  d ig ita l cross-connect techno logy  

' in  G erm an y . It consists o f  Erlcsscfn, HK  and D eutsche T elefon  W erk'e (D eT eW e).

T h e  o th e r tw o  conso rtia  are :

S iem ens and PKI (Ph ilip s K o m m u n ik a tio n s-In d u strie )
AI cate I/S EL and A N T

(* ) B usin ess  secrets - g reater than Ecu 10 m illion  
( • • )  B u siness secrets - below  Ecu 10 m illion

E ricsson  has the overall re sp o nsib ility  for the F lexnode con tract u n d e r w h ich  the JVC will supply 
(rep la c in g  H K ) the  DXC 4/4 System , E ricsson the D X C  4/1 S ystem  and D eT eW e the DXC 1/0 System . 
T h ese  system s undertake ev en tually  the sam e function  bu t w ith  d iffe ren t speeds : the H K ’s system  has 
th e  h ig h est transm ission  rate, D eT eW e’s the low est.

*
19 T he n o tify in g  parties state that DX C transm ission  tech n o lo g y  falls in to  th?  p ro duct m arket o f  line 

tran sm iss io n  techno logy  system s and equ ipm ent as defined  in the  A lca te l/T e le ttra  case.01 They say that 
th e  line  transm ission  sector m ay be further sp lit up in to  m u ltip le x in g /d e m u ltip le x in g  equ ipm ent, digital 
c ro ss-co n n ec t system s, fiber-op tic  transm ission  p roduct, S D H /S O N E T  bro ad b an d  transm ission  products

20 It can  be left open w hether the suggestion  o f  the parties is co rrec t, because  even on the basis o f  a 
n a rro w er p roduct m arket d e fin ition , le. DXC system s, the o p era tio n  does not raise serious doubts.

G eo g rap h ic  R eference M arket

21. U p  to  now , te lecom m unication  m arkets in the EC have been large ly  fragm en ted  into national m arkets. 
A p rocess o f  liberalisa tion  and deregu lation  o f  the te leco m m u n ica tio n s sec to r has been initiated  in the 
fram ew ork  o f  the achievem ent o f  the single m arket The C o m m iss io n ’s D irectives on liberalisa tion  o f  
te leco m m u n ica tio n  serv ices, on public  p rocurem ent and on m utua l reco g n itio n  o f  term inal equipm ent, 
are ex am p les o f  m easures to open up national m arkets

A lth o u g h  it is antic ipa ted  that in the medium term  techn ical barrie rs w ill b ecom e less sign ifican t, the 
actual pace o f  change o f the com m ercial policy o f  the netw ork  o p e ra to rs  varies substan tia lly  from  one 
M em b er S tate to  a n o th e r111

22 T he JV C  has a sign ifican t im pact on com petition  in the tran sm iss io n  m arke ts in G erm any, tak ing  into 
acco u n t that the  G erm an B undespost is the first te leco m m u n ica tio n s o p e ra to r in Europe to equ ip  its 
te leco m m u n ica tio n s netw ork u i th  DXC system s

It can  be left open w hether Germ an;, is the relevant geograph ic  m arke t, o r w hether the relevant 
g eo g rap h ic  m arket is larger, because the p roposed  o p eration  does not ra ise  serious doubts on the basis 
o f  even  a narro w er geographic  m arket d e fin ition

D o m in an ce

23. T H e JV C  w ill not create or streng then  a dom inan t p osition  on the D X C  m arket in G erm any.

C o m m iss io n  D ecision o f  12 A pril I0 9 I . OJ L 1 22/48 

See A lca te l/T e len ra  above



According to the figures supplied by the notifying parties the market for DXC in Germany is estimated 
at DM 2-3 billion over a five to six year period.

At present, market shares in the business o f digital cross-connect transmission technology can only be 
based on the first contract awarded by the German Bundespost. The Flexnode Consortium received 1/3 
o f  that amount which was split more or less evenly among the three participants.

Thus, even the combination o f  the market shares o f  Ericsson and the JVC would not lead to a market 
share that would indicate a dominant position in the DXC market in Germany.

In addition, the companies present in the other two consortia are strong players with the know-how and 
the necessary resources to guarantee an effective competitive environment in the DXC market in 
Germany. Potential competition from telecommunication equipment manufacturers such as AT&T, 
Northern Telecom/STC, Fujitsu and NEC is also very likely (the entry costs are estimated at between 
DM 200 and 300 million).

ANCILLARY RESTRAINTS

The joint venture agreement contains a non-competition clause under which HK is prohibited from 
conducting, directly or indirectly, operations in competition with the business o f the JVC, as long as 
HK is bound by the joint venture agreement, but in any event during a period of at least five years.

This non-competition clause is seen as a restriction directly related and necessaiy to the implementation 
o f  the concentration and therefore covered by this decision.

FINAL ASSESSMENT

Based on the above findings, the Commission has come to the conclusion that the proposed operation 
does not raise serious doubts as to its compatibility with the common market.

For the above reasons, the Commission has decided not to oppose the notified concentration and to 
declare it compatible with the common market This decision is adopted in application of Article 6( 1 )(b) 
o f  the Council Regulation No 4064/89.

For the Commission,



MERGER PROCEDURE 
ARTICLE 6(l)b  DECISION

PUBLIC VERSION

Registered with advice of 
delivery

I. To the notifyng parties

Dear Sirs,

Subject: Case No. IV/M249 - Northern Telecom/Matra Telecommunication 
Notification o f  9.7.1992 pursuant to Article 4 of  
Council Regulation No. 4064/89

1. The notification concerns principally the proposed acquisition by Northern Telecom Limited (NT) of 
joint control o f  Matra Communication S.A. (MC), which is currently under the sole control o f Matra
S.A. (Matra).

2. After examination o f the notification the Commission has concluded that the proposed operation falls 
within the scope o f  Council Regulation No. 4064/89 and does not raise serious doubts as to its 
compatibility with the common market.

I THE TRANSACTION AND THE PARTIES

3. NT and Matra intend to establish a long-term partnership in the field of telecommunications equipment. 
To that effect NT will acquire joint control of MC. which conducts Matra’s telecommunication 
activities. In addition, NT will set up with MC two joint ventures with regard to mobile telephony 
worldw ide and public networks in France. Furthermore. NT intends to acquire a minority interest in the 
parent company o f  Matra, MMB S.A. The proposed transaction will provide NT with the opportunity 
to enter new geographical markets in the Community, while MC will obtain access to the resources of 
a global telecommunications equipment supplier.

4 NT is a Canadian manufacturer o f telecommunications equipment which ranks amongst the top ten 
telecommunications suppliers worldwide The Canadian BCF. Inc. holds a majority interest in NT and 
in the Canadian telecommunications operator Bell Canada

S. Matra is a diversified French holding company with activities including defence, transport systems, 
aerospace and, through MC. telecommunications Matra is ultimately controlled by the Lagardire family.

II. CONCENTRATION

6 NT will acquire a multitude o f corporate and financial links with the Matra group. Most significant are 
equity participations in MC and the two joint ventures to be set up with MC. The equity participation 
in MC will be 20% initially. This will be increased by another 20% approximately at the latest by 1997 
through shares exchanged in return for a loan given by NT. NT may even further increase its stake in

l / 2 0 2



MC bringing its participation to [ ]" if  it wishes to do so. The equity participation in the two joint 
ventures will be 50%. AH three companies will be governed mainly through two limited partnerships, 
the principal partners o f  which are NT and Matra.

Joint control

7. NT and Matra will control MC and the newly created companies jointly, since both, NT and Matin, will 
have to approve unanimously fundamental business decisions of all three as well as their business plans 
and budgets. In addition, NT and MC have to agree on the chairmen o f the two joint ventures, which 
NT has the right to designate.

* .

Full-function joint venture

8. MC is engaged in the manufacture and supply o f telecommunications equipment, including public and 
privite switching systems, telephone sets, mobile telephony and cellular telephones. The company will 
continue its activities as a full-function entity as before. In addition, it will take over NT’s French 
private switching business (BCS business), which will be transferred to MC.

The panics intend to allocate special responsibilities to MC and the two separate legal entities to be set 
up. MC will be attributed global responsibility for product line planning and R&D for terminals. One 
o f the proposed joint ventures (The GSM Company) wilt become responsible for the development and 
supply o f  mobile telephony worldwide for both, NT and MC. The other joint venture (The Networks 
Company) will become responsible for the marketing, sales and customer service o f packet switching, 
transmission and public switching products in France.

It can be left open whether these two proposed joint ventures will become full-function entities. Their 
creation is part o f  the acquisition o f joint-control by NT o f Matra’s telecommunication business, MC, 
which is a full-function entity. It should not make ai.y difference whether the activities taken over by 
these joint ventures are carried out within special divisions o f MC itself, or are carried out through 
separate legal entities.

Absence o f coordination of competitive behaviour

9 The parties' intention is that in the long run MC will be integrated into NT’s European and in some 
respects worldwide business. Thus, MC will become the group’s "center o f excellence" in the field of 
telecomunications terminals and will have global responsibility for product line planning and R&D.

' They also intend to converge product lines in private switching, to consolidate their sales, marketing 
and service organisations in France and to study the potential for consolidation in Belgium, Germany 
and Spain and eventually in all Member States. The GSM Company will be responsible for both parties’ 
mobile telephony business worldwide, combining MC's cellular telephones and radio base stations with 
NT's switching equipment.

10. In principle Matra (and in fact the Lagardere group) will no longer be involved in the 
telecommunications business as an independent player. The only exception to this is a joint venture 
between Matra and Ericsson, namely. MET. which operates in the field o f public digital switching in 
France, with a turnover o f  around ( )” (that is ( ]” o f MC’s total turnover). MET is France Telecom’s 
second supplier o f  public digital switching equipment, with a limited share o f  the market compared to 
the major supplier Alcatel. Since it began operations in 1986 MET's activities have been confined 
essentially to France and to certain public switching products, produced under licence from Ericsson. 
There is no scope for coordination of competitive behaviour between Matra/MET and the Networks

( ) deleted - business secret.

{ ] deleted - business secret.

I ] deleted - business secret - read *a small proportion”.

l / 203



Company (o f MC and NT) becausc the Networks Company realistically can only seek to enter the 
French market through product lines other than those currently produced by Matra/MET, [ ]4). France 
Telecom’s demand for public digital switching products will have been almost entirely realised through 
the operation o f the current supply agreement. Under these circumstances coordination o f  competitive 
béhàvioür is unlikely to occur.

Fôr the same reasons no coordination o f competitive behaviour is likely between Matra/MET and the 
GSM Company (NT and MC) with regard to digital equipment for digital cellular radio systems. As 
iii the case o f  public switching MET is a supplier to France Telecom under a contract which will expire

11. Matra owns a US manufacturer o f private Switching systems, Intecom, which is mainly active in the 
North American market where structures o f competition are different from Community markets. Its 
annual European sales of around 4 million ECU can be regarded as insignificant in competition terms.

12. In conclusion the proposed acquisition of joint control by NT in MC can be considered as a 
concentrative joint venture within the meaning of Article 3 o f the Merger Regulation.

HI. COMMUNITY DIMENSION

13. The aggregate worldwide turnover o f the BCE group and the Lagardere family group of companies 
exceeded 5 billion ECU in 1991 (BCE 16.048 M ECU, Lagardere J,703,M  ECU). Both have a 
Community-wide turnover of more than 250 million ECU (BCE around 900 M ECU, Lagardere 2,587 
M ECU), and they did not achieve more than two-ihirds o f  their Community-wide turnover in one and 
the same Member State. Thus the proposed operation meets the thresholds o f  Article 1(2) of the 

.Regulation.

IV COMPATIBILITY WITH THE COMMON MARKET

14 NT. and MC are both manufacturers of telecommunications equipment. There are significant overlaps 
between their activities in four areas, namely, public switching, private switching, telephone sets and 
mobile telephony.

G eographic Reference M arket

15 It is not necessary to decide in the present case whether the geographic reference market is national or 
Community-wide since even on the narrower market definition no dominant position is created or 
reinforced.

Assessment

16 The principal activities of NT and MC are earned out in different geographic areas - more than 70% 
o f N T * EC turnover is generated in the UK (through STC) while almost 90% of MC’s operations are 
confined to France with virtually all the rest in German) (through AEG's former telecommunications 
subsidiaries). As a result of the minimal overlap between the parties, the proposed operation will not 
lead to the creation or reinforcement of a dominant position in the four identified affected markets in 
the Community or within a substantial pan of it

Public tw itching

17. Matra/MET is ° n'>' active in France where it holds a market share o f less than 25% [ )”. NT has a

[ J deleted - business secret 
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m a r k e t  s h a r e  o f  l e s s  t h a  n i 0  %  ( | " ' i n  t h e  U K ,  t h e  

o n l y  E E C  c o u n t r y  w h e r e  it is c u r r e n t l y  s u p p l i e s  p u b l i c  s w i t c h i n g  s y s t e m s .  T h e  c o m b i n e d  m a r k e t  s h a r e  

o f  b o t h  p a r t i e s  on  a C o m m u n i t y - w i d e  b a s i s  is s i g n i f i c a n t l y  l ess  t h a n  1 0 %  ( a c t u a l l y  2 % ) ,

1 9

P r i v a t e  s w i t c h i n g

In t h e  p r i v a t e  s w i t c h i n g  s y s t e m s  b u s i n e s s  b o t h  p a r t i e s  a r e  in p r i n c i p l e  a c t i v e  in m o s t  o r  al l  o f  t he  

C o m m u n i t y  b u t  t h e i r  c o m b i n e d  m a r k e t  s h a r e  d o e s  n o t  e x c e e d  2 5 %  in a n y  M e m b e r  S t a t e ,  w i t h  t h e  

e x c e p t i o n  o f  I r e l a n d ,  w h e r e  M C  is n o t  a c t i v e  a n d  t h u s  t h e r e  is n o  o v e r l a p .  O n  a  C o m m u n i t y  l eve l  t h e i r  

c o m b i n e d  m a r k e t  s h a r e  is a l s o  b e l o w  2 5 %  ( ] 7).

T e l e p h o n e  s e t s

A n  o v e r l a p  b e t w e e n  t h e  p a r t i e s ’ a c t i v i t i e s  e x i s t s  o n l y  in B e l g i u m  a n d  P o r t u g a l ,  w h e r e  t he i r  c o m b i n e d  

m a r k e t  s h a r e s  w i l l  r e m a i n  s i gn i f i c a n t l y  b e l o w  10 % .  T h e r e  is n o  o v e r l a p  in t h e  UK. ,  N T ' s  m o s t  i m p o r t a n t  

m a r k e t  in t h e  E E C ,  o r  in F r a n c e  a n d  G e r m a n y .  M C ' s  m o s t  i m p o r t a n t  E E C  m a r k e t s .

2 0  At  t h e  C o m m u n i t y  l eve l  the  p a r t i e s ’ c o m b i n e d  m a r k e t  s h a r e  r e m a i n s  b e l o w  2 5 %  [ ]*'.

M o b i l e  T e l e p h o n y

21 M C  p r o d u c e s  t h e  ful l  r a n g e  o f  m o b i l e  t e l e p h o n e  e q u i p m e n t ,  w i t h  s w i t c h i n g  p r o d u c e d  t h r o u g h  M E T ,  ■ 

w h e r e a s  N T  o n l y  r e c e n t l y  i n t r o d u c e d  s w i t c h i n g  e q u i p m e n t  i n t o  t h e  E E C ,  in t h e  U K .  N T ’s m a r k e t  

p o s i t i o n  in t h e  E E C  is t h e r e f o r e  c u r r e n t l y  i n s i g n i f i c a n t  w h i l e  M C  h a s  a  s t r o n g e r  p o s i t i o n  in F r a n c e  j 

]”  w h e r e  it is F r a n c e  T e l e c o m ’s s e c o n d  s u p p l i e r  for  t h i s  e q u i p m e n t .  T h e  p a r t i e s ’ c o m b i n e d  E E C  m a r k e t  

s h a r e  is w e l l  b e l o w  10%.

22 .  O n  t h e  b a s i s  o f  t he  a b o v e ,  it c an  be c o n c l u d e d  t ha t  t he  p r o p o s e d  a c q u i s i t i o n  w i l l  n o t  l ead  to  t h e  c r e a t i o n  

o r  r e i n f o r c e m e n t  o f  a d o m i n a n t  p o s i t i o n  in t h e  c o m m o n  m a r k e t  o r  a s u b s t a n t i a l  p a r t  t he r e o f .

V A N C I L L A R Y  R E S T R A I N T S

23 T h e  n o n - c o m p e t i t i o n  o b l i g a t i o n s  a n d  t h e  c r o s s - l i c e n s i n g  a g r e e m e n t  e n t e r e d  i n t o  b e t w e e n  t he  p a r t i e s  can 

he  r e g a r d e d  as  d i r e c t l y  r e l a t ed  t o  a n d  n c c e s s a r y  i o  t h e  i m p l e m e n t a t i o n  o f  t h e  c o n c e n t r a t i o n  a nd  are  

t h e r e f o r e  a nc i l l a r y  w u h i n  the  m e a n i n g  o f  t h e  R e g u l a t i o n

v. F I N A L  A S S E S S M E N T

24  B a s e d  o n  t h e  a b o v e  f i n d i n g s ,  t h e  C o m m i s s i o n  h a s  c o m e  to t h e  c o n c l u s i o n  t h a t  t he  p r o p o s e d  

c o n c e n t r a t i o n  d o e s  no t  r a i se  s e r i o u s  d o u b t s  as  t o  its c o m p a t i b i l i t y  w i t h  t h e  c o m m o n  m a rk e t .

F o r  t h e  a b o v e  r e a s o n s ,  t h e  C o m m i s s i o n  h a s  d e c i d e d  no t  to  o p p o s e  t h e  n o t i f i e d  c o n c e n t r a t i o n  a n d  t o  d e c l a r e  it 

c o m p a t i b l e  w i t h  t h e  c o m m o n  m a r k e t  Th i s  d e c i s i o n  is a d o p t e d  in a p p l i c a t i o n  o f  A r t i c l e  6 ( ! ) b  o f  t h e  C o u n c i l  
R e g u l a t i o n  N o .  4 0 6 4 / 8 9

F or  t he  C o m m i s s i o n ,

d e l e t e d  - b u s i n e s s  secre t

d e l e t e d  - b u s i n e s s  see re-, 

d e l e t e d  - b u s i n e s s  secret  

d e l e t e d  - b u s i n e s s  secre t
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P U B L IC  V E R S IO N

M E R G Ç R  P R O C E D U R E  
A R T IC L E  6(1 )b D E C ISIO N

To the notifying parties

D ear S irs,

R e. : C ase  N o IV /M .346  - JC S A T /S A JA C
N o tifica tio n  o f  1 .6.1993 p u rsuan t to  A rticle  4 o f  C ouncil R egu la tion  N o. 4 0 6 4 /8 9  (M erger 
R eg u la tio n )

I. O n  1.6 .1993, Itochu C o rp o ra tio n  (Itochu), M itsu i and Co, L td (M itsu i), S u m ito m o  C orpora tion  
(S u m ito m o ) and N issho  Iwai C orp o ra tio n  (N issho  Iwai) w ill m erge th e ir dom estic  sa tellite  
co m m unica tion  business and acqu ire  jo in t contro l o f  the  new ly created  com p an y  K abush ik i K aisha 
N ihon  S a te llite  S ystem s (N ew co).

2 A fter ex am in atio n  o f  th e  no tifica tio n , the  C o m m iss io n  has concluded  that the  n o tified  operation  
falls w ith in  the  scope o f  th e  M erger R egula tion  and does no t ra ise  serious doub ts as to  its 
co m p a tib ility  w ith  the com m on m arket.

I TH E PA R T IE S

3. Each n o tify in g  party  is a large Japanese trad ing  com pany  d ealin g  w ith a w ide range o f  
co m m o d itie s , industria l g o o d s and co nsum er goods. B esides trade and m an u fac tu re  o f  goods, each 
o ffers  a  w id e  range  o f  se rv ices and invests in various activ ities. Japan C o m m u n ica tio n s Satellite  
C o m p an y  Inc (JC S A T ) co ncen tra tes Itochu and M itsu i 's  sa te llite  o p era tio n  business. JC S A T  
o pera tes  tw o  co m m u n ica tio n s sa te llites w hich  p rov ide  d om estic  te leco m m u n ica tio n s serv ices w ith in  
Japan . S a te llite  Japan C orp o ra tio n  (S A JA C ) concen tra te  S u m ito m o  and N issh o  Iw a i's  sa te llite  
o p e ra tio n s  business. SA JA C  is licensed  to  operate  dom estic  co m m u n ica tio n s sa te llites  in Japan, 
bu t d o es n o t ow n or operate  a sa tellite.

II T H E  O P E R A T IO N

4. F o llo w in g  th e  acq u isitio n  by  Itochu and M itsui o f  50 %  o f  the shares o f  SA JA C  and by  S um itom o, 
N issh o  Iw ai and po ss ib ly  o th er m in o rity  S A JA C 's  shareho lders o f  50 %  o f  the  shares o f  JC S A T , 
SA JA C  and  JC S A T  w ill m erge T he shares o f  the  new  created  en tity  N ew co  w ill be held  in the 
fo llo w in g  percen tages : Itochu 27 •/. ; M itsui 23 %  , N issho  Iwai 22 %  ; S u m ito m o  22 %  ; o ther 
SA JA C  sh areh o ld ers 6

In case that o th er SA JA C  shareho lders do  not invest in JC S A T , and co n seq u en tly  in N ew co, the 
n o tify in g  parties w ill ad just the  above percen tages w ith the  co n d itio n  i.a. that the  o rder o f  the 
o w n ersh ip  is m ain tained .
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III. JO IN T V E N T U R E

5. A ccord ing  to  the term s o f  a Shareholders  Agreem ent,  entered into by  the no tify ing  parties, Newco 
will  have  a board  o f  ten d irectors ,  four o f  w hom  will be representative  directors. Itochu, Mitsui,  
S u m ito m o  a n d  N issho  Iwai will  each nom inate  tw o  directors  a m o n g  w hich  one representative  
director.  T he  rem ain ing  tw o  d irectors will be appointed  by agreem ent o f  Itochu, Mjtsui, Su m ito m o  
and N issho  Iwai. N e w c o  will  also have  four sta tu tory  auditors with  each party  appoin t ing  one o f  
them. T he  fu l l- t im e aud ito r  will rotate  am o n g  the four parties. Finally, a  n u m b er  o f  m atters  will 
requ ire  the  approval  o f  Itochu, M itsui,  S um itom o and N issho  Iwai,  including the  annual se t t lement 
o f accounts ,  the  e s tab lishm ent o f  subsid iary  o r  o ther  m ajo r  investm ent o r  w ithdraw al,  any prov is ion  
of satell ite  co m m unica t ion  service by N ew co,  determination  o f  m ed ium - and long-term 
m an ag em en t  p lans and all important  matters re la ting to the m anagem ent o f  the company.

6 As a  result  o f  the above  m entioned  elements,  it can be concluded that N ew co  will be jo in t ly  
con tro l led  by  Itochu, M itsui ,  S u m ito m o  and N issho  Iwai.

IV C O N C E N T R A T IO N

7 N ew co  will perform  on a lasting basis all the functions o f  an au tonom ous econom ic  entity. It has 
been created for an indefinite  period o f  t ime. It will  have its ow n  assets and its ow n personnel 
It will  use the trademark JC S A T  and will have its own logo. M arketing , accounting ,  finance and 
m anagem en t  support  p rov ided  by  the parties to N ew co  will  be regulated  by specif ic contracts in 
order to guarantee  the independence o f  Newco.

8 As regards poss ib le  c oord ina tion  between the various undertakings concerned, the no tify ing  parties 
will not retain any activity  related to the satellite com m unica tion  business. Furthermore,  there are 
no  identif iable  sp i l l-over  effects aris ing  from linkages or m eans by which the enlarged group  o f  
undertak ings  cou ld  exploit  the increase in the total range o f  products.

9 The present  operat ion  therefore constitu tes  a concentra tion in the sense o f  Article  3 o f  the  M erger 
Regulation.

V C O M M U N IT Y  D IM E N S IO N

10 The c om bined  aggregate  turnover  o f  the undertak ings concerned in their last financia l year exceeds 
5.000 mil l ion  ECU ( l iochu  127.135 million F.CU , Mitsui 109,795 mil l ion  ECU ; Su m ito m o  
122.838 m il l ion  ECU . Nissho Iwai 69.734 million LCU) Their  C o m m u n i ty -w id e  tu rnover  is 
m ote  than 2 5 0  mil l ion  ECU n
The undertakings concerned do not achieve more than two-th irds o f  their  aggregate  C o m m u n ity -  

' .  Wide turnover w ith in  one and the sam e M em ber State Therefore, the p roposed concentra t ion  has 
a Community dim ension.

VI C O M P A T IB IL IT Y  W ITH THE C O M M O N  M A R K E T

11 Nei the r  JC S A T  nor  SA JA C  is l icensed to provide te lecom m unicat ions service outside Japan or 
b e tw een  J a p a n 'an d  ano ther  location Therefore, the concentra tion has presently  no effect in the 
C o m m u n ity .

12 T h is  s ituation is not likely to change  for the following reasons

• , ' < the current equ ipm ent o f  JC S A T  is unsuited to transmiss ion  between Japan and the EC

the Japan M in ister  for Post and Telecom munications has a lways insisted on separate 
l icenses for dom es tic  and international carriers Up to now, 'i t  has also never a llowed a 

t c o m p an y  lo obtain both a domestic  and an international” ' c om m on  carrier license.

Finally ,  it can be added that European and international satellite operators  prov id ing

n  de le ted  business  secret
Ttii'. applies for Type  I com m on carriers
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telecommunications service within Europe or between Europe and Japan already exist and that the 
operation o f  a new satellite communications service between Japan and the Community would also 
require European regulatory approvals.

VII. CONCLUSION

13. Based upon the above considerations, the Commission has come to the conclusion that the 
proposed concentration does not create or strenghten a dominant position as a result o f  which 
effective competition would be significantly impeded in the common market or in a substantial part 
o f  it.

For the above reasons, the Commission has decided not to oppose the notified concentration and to 
declare it compatible with the common market. This decision is adopted in application o f Article 
6( I )(b) o f Council Regulation No 4064/89.

For the Commission,



Ö F F E N T L I C H E  V E R S IO N

F U S I O N S V E R F A H R E N  -  
A R T I K E L  6 ( 1 ) b  E N T S C H E I D U N G

Einschreiben mit  E m p fangsbes tä t igung  

An die Parteien

Betr. : Fall Nr. IV /M .394  - M A N N E S M A N N /R W E /D E U T S C H E  B A N K
Ihre A n m e ld u n g  gem äß Artikel 4 der R a tsverordnung (E W G ) Nr. 4 0 6 4 /8 9  (Fus ionsvero rdnung)

Sehr geehrte  D am en  und Herren,

1. A m  19.11.1993 hat die K om m ission  eine gem einsam e A n m e ld u n g  d e r  Deutsche  Bank AG, 
F rankfurt  am M ain , der M annesm ann  AG, Düsseldorf,  und der  R W E -E n erg ie  A G ,  Essen, erhalten, 
nach der  die  drei U n ternehm en Verm ögenswerte  in ein G em ein sch af tsu n te rn eh m en  im Bereich von 
T e lekom m unika t ionsnetzen  ("corporat?  n e tw o rk s" )u n d  M ehrw ertd iens ten  ( "va lue -addcd  serviccs") 
für F irm enkunden  e inbringen

2. Nach  Prü fung  der  A nm eld u n g  hat die Kom m ission fcstgestell t ,  daß  das angem eld e te  Vorhaben  in 
den A nw endungsbere ich  der Fusionsverordnung  fällt und daß keine ernsthaf ten  Bedenken 
hinsich tl ich  se iner Vereinbarkeit  mit dem G em einsam en M arkt  bestehen.

I. DIE  P A R T E IE N

3. Die  D eutsche  Bank AG (nachfolgend "Deutsche Bank") betreibt als U n iversa lbank  Bankgeschäfte  
a ller  A rt  und ist außerdem  in den Bereichen U n tem ehm ensbera tung ,  V ers icherungen  und sonstige 
F inanzd ienst le is tungen  tätig Ihre Tochtergesellschaft  Deutsche  Gese llschaf t  für N e trw erkbe tr iebe  
m b H  (D G N )  unterhält  die T elekom m unika tions infras truk tur  für die D eutsche  B ank und ist in 
ge r ingem  U m fan g  auch filr Dritte taug

4. Die  M an n esm an n  AG (nachfolgend "M annesm ann")  ist ein divers if iz ie rtes  deu tsches  Unternehm en 
m it Produk t ions-  und V er t r ieb sak tm ta ten  in der ganzen Welt.  M a n n esm an n  ist vor  allem in der 
E rzeu g u n g  und  V erarbe itung von Eisen und Stahl,  in der H ers te l lung  von Erzeugnissen des 
M asch inenbaus ,  der  Elektrotechnik und der Elektronik sowie im A n la g en b a u  tätig. Im Bereich 
T e lek o m m u n ik a t io n  hat das Unternehm en in Deutschland e ine  B ete i l igung  von 51 %  an der 
M an n esm an n  M obilfunk  G m bH , die das f  unk ielefonnetz  D 2 unterhält  (ein zweites 
Funk te le fonnetz  wird  von der Deutsche Bundespost  T elekom  betr ieben)  sow ie  e ine  100 %- 
B ete i l igung  an der M annesm ann  Datenverarbeitung G m b H  und eine indirekte  M ehrheitsbe te i l igung  
an der  im Bündelfunkbcreich  taiigen QuiiAfunk G m bH  In Frankreich  und Spanien hält 
M a n n esm an n  M m derheitsbetc il igungen  an zwei U nternehm en für M o b t ld a te n k o m m u n ik au o n  bzw 
Paging-Netze .

5. R W E -E n erg ie  AG (R W E-E ).  ein Tochterun ternehm en der R W E -A G ,  ist e in  im wesentlichen in 
den west l ichen Bundesländern  von Deutschland operie rendes E nerg iev e rso rg u n g su n tem eh m en  
R W E -E  bzw. R W E -A G  halten M m derheitsbetc il igungen  an e inem  B U nde lfunkun tem ehm en  bzw.
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Serviceuntemehmen für Mobilfunknetze sowie eine 70 %-Beteiligung an -der Lahmeyer 
Informationstechnik GmbH, die Ingenieurleistungen im Mobilfunkbcreich erbringt. Weitere 10 % 
an Lahmeyer werden von der Deutschen Bank gehalten.

DER ZUSAMMENSCHLUSS

Deutsche Bank, Mannesmann and RWE-E werden ihre gesamten Telekommunikationsanlagen mit 
Ausnahme der von RWE-E für Energieversorgungszwecke benötigten Anlagen auf DGN 
übertragen. Gleichzeitig wird Deutsche Bank 50 % der DGN-Anteile an Mannesmann und weitere 
25 % an RWE-E veräußern.

Das Gemeinschaftsunternehmen (GU) wird - unter neuem Namen - im Bereich Corporate Networks 
für die Muttergesell Schäften und für sonstige Finnenkunden in Deutschland sowie später 
europaweit tätig sein. Das Dienstleistungsangebot wird Sprach-, Daten- und Bildkommunikation, 
Basisdienste wie Z.B. elektronische Post (“Electronic Mail") sowie branchenspezzifische 
Mehrwertdienste umfassen.



G em einsam e Kontrolle

8. . W ie  bereits  festgestellt , werden M annesm ann  50 % , D eutsche  Bank und RWF. jew e i l s  25 %  der
A nte i le  an dem G U  halten. G em äß  dem  "Partnervertrag" zw ischen  den Beteiligten bedürfen 
w ich tig e  Geschäftsen tscheidungen  des G U  e iner  e ins t im m igen  B esch lußfassung  der Gesellschafter  
im Gesellschafterausschuß. Dazu  gehören  E n tscheidungen  über  A u sb au  und  Betr ieb des C orpora te  
N e tw o rk ,  Umsatz- ,  lnves ti t ions- und  F inanzp lanung ,  A n sch a f fu n g  und V eräußerung  von 
A nlageverm ögen ,  E rwerb  und  V eräußerung  von B ete i l igungen  u.a. . D a rü b er  h inaus ist j ed e r  
G eschäfts führe r  des G U  e ins t im m ig  zu bestellen. Die  B e te i l ig ten  üben som it  die gem einsam e 
K ontro lle  über  das GU  aus.

Selbständ ige  wirtschaftliche Einheit

9. Z u  B e g i n n  s e i n e r  G e s c h ä f t s t ä t i g k e i t  w i r d  d a s  G U  a u s s c h l i e ß l i c h  
T e lekom m unika tionsd ienst le is tungen  für die M uttergese llschaf ten  e rbringen. Es ist j ed o ch  die 
erklärte  Absicht der Beteiligten,  daß  das GU längerfris tig  vor a llem für Dritte  tätig w erden  soll. 
Der gegenwärt igen P lanung  zufolge sollen nach 4 - 5  Jahren 50 %  und nach 6 Jahren 60 - 80 %  
des Umsatzes mit Dri t tkunden erzielt werden .  Ein gew inn träch t iger  Betrieb  des in dem GU 
zusamm engeführten  Telekom m unika t ionsan lagen  als C orpora te  N etw ork  ist auch nur bei 
Erre ichung  einer "krit ischen Masse" von S prachverkehrsau fkom m en  m öglich ,  die bei einem 
M ehrfachem  des Bedarfs der M uttergese llschaften  liegt.

10. D a  das G U  selbst nur C orpora te  N e tw orks  und e in ige  B a s isd ien s te ’ wie  E-Mail  oder  EDI 
("E lec tron ic-D ata- ln terchange")  en tw ickeln  und anbieten  kann, ist es für branchenspezifische 
A n w endungen  und M ehrw ertd ienste  a u f  Dri tte  und a u f  die M uttergese llschaf ten  angewiesen. Im 
Bereich von F inanzdienst le is tungen und von energ ieverso rgungsspez if ischen  A nw en d u n g en  haben 
Deutsche  Bank bzw. R W E -E  bereits  en tsprechende  M ehrw er td ienste  entwickelt .  Diese w erden  von 
dem  G U  als Händler  oder  Vertre ter  von Deutsche Bank bzw. R W E -E  vertrieben in K opp lung  mit 
eigenen Dienstleistungen. Das G U  wird  n ich tsdes to tro tz  alle Funktionen  e iner selbständigen w ir t ­
schaftl ichen Einheit erfüllen, da es in se inem D ienst le is tungsangebot  frei und kundenorientie r t  ist 
und die jew eils  erforderliche branchenspezifische  Software  für alle  übrigen Bereiche bei Dritten 
bezieht.  Die Softwareangebote  der M uttergesellschaften  Deutsche  Bank und R W E  werden insoweit 
nur e inen kleinen Ausschnit t  der Geschäfts tä tigkeit  des G U  bilden.

K oordinierung des W ettbew erbsverhaltem

11. Deutsche Bank, M annesm ann  und, mit F.inschrankungen, R W E  bringen ihre gesamten 
Festnetzanlagen flir Daten- und Sprachübertragung  in das GU ein. R W E  ist aufgrund deutscher 
energierechtlicher B est im m ungen  gehalten,  best im m te  für die  A ufrech terhaltung  der 
E nergieversorgung erforderliche T e lekom m um ka t ionsan lagen  wie  z.B. B e tr iebsfunk  und Systeme 
zur  S teuerung  des Energieverbrauchs zu betreiben Mit der für 1998 vo rgesehenen  Liberalisierung 
de r  Sprachverm irt lung für die Öffentl ichkeit  w ürde  R W E  die  M öglichke it  erhalten, seine 
verble ibenden Leitungen Dritten anzubieten  Nach dem  "Partnerver trag"  über  das GU ist R W E  
jed o c h  verpflichtet,  freie Kapazitä ten in se inem Netz zunächst dem  G U  anzubieten . A ußerdem  ist 
es R W E  aufgrund eines W etibcw erbsverbo tes  verwehrt ,  außerha lb  des G U  selbst C orporate  
N e tw o rk s  anzubieten

12. Da M annesm ann  bereits  im Bereich  der m obilen  Sprachübert ragung  tätig ist, erscheint es weiterhin 
nicht  ausgeschlossen, daß M annesm ann  versuchen könnte ,  den Absatz  in d iesem  Bereich mit  dem 
A bsatz  des G U  zu koppe ln  Dies entspricht jedoch  nicht den Interessen der übrigen 
M uttergesellschaften des G U  und birgt auch die Gefahr  in sich, K unden  an andere  Dienstleistungs- 
anbieter  au f  dem Markt des G U  zu verlieren Schließlich wäre eine solche K oord in ierung  zwischen 
G U  und  D 2 - M obilfunknetz  nur für das sich überschne idende  K undensegm en t  denkbar.

Das G U  wird demnach eine selbständige w irtschaftliche Einheit  bilden und keine K oord in ierung  
des W ettbewerbsverhaltens voneinander  unabhängig  b le ibender U n te rnehm en  bewirken.

III C .r .M E IN 'S C H A F T S U T IT r  n t 'D F . I m ) N O



13. Der Z u sa m m en sch lu ß  hat gcmcinschnftswcilc  R edcutung im Sinne  des Art. I Abs. 2. Die 
w e ltw eiten  G esam tum sä tze  von Mannesinann (13,60 Mrd. l iC lJ)  lind RWF. (25,21 Mrd. IX.'ll) 
so w ie  d ie  nach  Art. 5 (3) a zu berücksichtigenden Umsätze der Deutschen B an k  (49,66 Mrd. ECU) 
be trugen  1992 m eh r  als 5 Mrd. ECU. Alle Unternehm en erzielten im gle ichen  G eschäfts jahr  m ehr 
a ls  2 5 0  M io  E C U  in der  EG, w ov o n  nur  R W E  und Deutsche B ank  m e h r  als zwei Dritte l  in 
D eutsch land  umsetzten.

IV. V E R E IN B A R K E IT  M IT  D E M  G E M E IN S A M E N  M A R K T  

A. Die  re levanten  P roduktm ärk te  •

C orpora te  ne tw orks

14. Mit d e r  U m se tzung  der Richtl in ie  der K om m ission  vom 28.6 .1990  über den W ettbew erb  a u f  dem 
M arkt  für  Telekom m unika t ionsd ienste  (90 /388 /E W G ) ist es in Deutsch land  seit A n fa n g  1993 
m öglich .  C orpora te  N etworks,  d.h. Festnetze zur Übertragung  von Daten  und Sprache innerhalb  
gesch lossener  B enutzergruppen,  anzubieten ("G enehm igungskonzep t  C orpora te  N e tw orks"  des 
B undesm in is te r ium s für Post und T elekom m unika tion  = B M PT).  V or  1993 w ar  allein die 
T e l e k o m m u n ik a t io n  in n e rh a lb  e ines  U n te rn e h m e n s s ta n d o r te s  v o m  S p ra c h -  und  
D atenüber tragungsm onopo l  der DB Telekom  ausgenomm en.  In e inem  ersten L iberal is ierungsschrit t  
w urde  1989 die D atenkom m unika tion  zwischen verschiedenen S tandorten  freigegeben.

15. C orpora te  N e tw orks  können  Unternehm en und Insti tutionen, die gesch lossene  B enu tzerg ruppen  
darstellen,  frei angeboten  und  mit dem öffentlichen Telefonnetz  der DB Telekom  verbunden  
werden. V o m  öffentl ichen Telefondienst unterscheiden sich die Netze  der pr ivaten  A nb ie te r  vor 
allem durch den anw endungsbezogenen  Zuschnitt  (z.B. ein C orpora te  N e tw o rk  für einen 
Autom obil l iers te ller  samt Zulieferern und Händlern).  Betreibt ein A nbie te r  m ehrere  C orpora te  
N etworks,  so dürfen  diese nicht unmittelbar,  sondern nur über das ö ffen tl iche  N e tz  m ite inander  
ve rbunden werden. A ndernfal ls  bestünde die Gefahr einer U m g eh u n g  der noch bestehenden 
B esch ränkung  a u f  geschlossene  Benutzergruppen. Die für ein C orpora te  N e tw o rk  erforderl ichen 
Leitungen m üssen  von der DB Telekom  angemietet  werden. A ußerdem  b e d a r f  der  B etre iber  einer 
E inze lgenehm igung  durch das BMPT.

16 Das G U  w ird  sich neben dem Corpora te  Network-Betrieb  Für seine M uttergese llschaf ten  zunächst  
a u f  e inen K undenkreis  von Unternehm en [...]! im In- und A us land  [.. .](1) beschränken  unter  
Aussch luß  [ . . . ) ( I)  der {...](1) Unternehm en,  die nach Einschätzung der Betei l ig ten  e igene  C orpora te  
N e tw orks  aufbauen werden.

17. Die Frage, o b  C orpora te  N e tw orks  in der von dem GU angebotenen Form einen e igenen  sachlichen 
M arkt  darstellen,  der von der a llgemeinen und öffentlich zugänglichen Sprach- und D a ten ü b e r­
t ragung  durch  DB Telekom  und andere nationale Telekom betre iber zu trennen  ist, b e d a r f  ebenso 
w ie  d ie  Frage nach der Unterscheidung  separater Märkte für Netze  zur Sprachüber t ragung  und 
N etze  zur D a tenübertragung  keiner Entscheidung, da selbst bei A nnahm e engere r  M ärk te  nicht von 
d e r  E n ts tehung  oder Verstärkung  einer m arktbeherrschenden S te l lung  infolge des 
Z usam m ensch lusses  au izugehen  ist

18 Mit Blick a u f  die sonstigen Aktivitäten der Beteiligten im B ünde lfunk  und  M obil funk  sind 
C orpora te  N e tw orks  allerdings als e igenständige T elckom m unika tionsd ienst le isrung  anzusehen. 
B ünde lfunk  erlaubt Sprachkom m unika t ion  innerhalb geschlossener B enu tzerg ruppen  nur  in einer 
R ich tung ,  d.h. nicht in Dia logform , und  ist gegenwärtig  nur regional begrenz t  m öglich .  Diese 
Ü ber t ragungsfo rm  ist daher nur für wenige Zielgruppen e insetzbar (B etr iebe  mit Fahrzeugflonen  
oder  A u ßend iens tm ita rbe i tem )  M obilfunk ist lizenzgebundene, m obile  S prachüberm it t lung  für die 
Ö ffen tl ichkeit ,  d.h jederm ann  zugänglich Zudem  ist die K o m m u n ik a t io n  über M obilfunk  
wesentlich  teurer  als Ober ein rein terrestrisches Netz. Für m obile  D atenübertragungsne tze  sind 
b is lang  vo m  B M P T  keine Lizenzen vergeben worden

I Das G U  konzentriert  sich a u f  einen Kundenkreis von größeren Unte rnehm en ;  genauere  Angaben
w erden  aus Gründen  der W ahrung  von Geschäftsgeheimnissen  nicht veröffentlicht.



M ch rw cr td ien s te

Das B e tre iben  eines C orpora te  Network schließt, w ie  bereits  festgestell t ,  eine Reihe von 
B asisd iens ten  w ie  E-mail,  Videokonferenzen und EDI ein. D aneben  soll das G U  b ranchen­
spez if ische  A n w endungen ,  sog. M ehrwertd ienste  ("va lue-added  services") ,  anbie ten. Die 
E n tw ic k lu n g  so lcher  Dienste  befindet sich gegenwärt ig  erst im A nfangss tad ium ,  eine  exakte  
D efin it ion  von M ehrwertd iensten  ist deshalb noch nicht m öglich .  Beispie le  fü r  derartige 
D ienst le is tungen  sind d ie  von R W E -E  und Deutsche Bank angebotenen  spezie llen  A nw endungen  
für  den  Energie-  bzw. Finanzsektor oder auch die e lektronische Verfo lgbarke it  von Lieferungen 
u nd  d ie  en tsprechende  Lieferbestätigung. Allgem ein  kann festgestell t  w erden ,  daß erst die 
spez ie llen ,  a u f  die Bedürfnisse  des Kunden zugeschnittenen M ehrw er td ienste  dem  C orpora te  
N e lw o rk  Funktionali tä t  verleihen.

Im vorl iegenden  Fall ist es nicht erforderlich zu entscheiden, ob es einen eigenen M arkt  für 
e inzelne,  für e infache und fortgeschrittene oder für die G esam theit  von M ehrw er td iensten  gibt,  da 
d ie  w e t tbew erb liche  Beurte i lung  insoweit  nicht unterschiedlich ausfallt .

B Die re levanten  geographischen Märkte

W en n  auch das G U  m it Aufbau und Entw icklung eines C orpora te  N e tw o rk  zunächst nur in 
D eutsch land  und  für dort  ansässige Unternehm en tätig sein wird,  beabsichtig t  es a u f  längere Sicht, 
im eu ropäischen  Ausland  und unter Umständen darüber h inaus tätig  zu werden, um den 
in te rnat ionalen  Anforderungen  seiner Kunden Rechnung tragen zu können .  Letzteres entspricht 
bereits  je tz t  den P lanungen und Aktivitäten von öffentlich-rechtlichen und pr ivaten  Anbietern: Es 
ist e ine  w achsende  Zahl,  von transnationalen Allianzen im T e lek o m m u n ik a t io n ssek to r  zu 
verze ichnen ,  die  a u f  das Angebot von C orporate  Networks für m ult in a t io n a le  Unternehm en 
abzie len  und eine  globale  A usr ichtung haben (DB Telekom /France  Telecom ; T elefon ica/U nisource  
N  V.; British  T elecom /M C I etc.). Die geographische A usdehnung  eines C orpora te  N etw ork  hängt 
d em n ach  von der Lage der U ntem ehm enss tandortc  a u f  der Kundense i te  ab und kann lokal, 
na tional,  europäisch  oder  global sein Die zunehmende In tem at iona l is ie rung  der  Märkte  spricht 
dafür,  auch die Kom m tinikationsm ärkte  europäisch oder sogar global  zu betrachten.

Auch  d iese  Frage b ed arf  jedoch  keiner abschließenden Klärung, da  das gep lan te  GU auch bei 
Z u g ru n d e leg u n g  eines deutschen Marktes keine m arktbeherrschende  S te l lung  erlangen würde.

C  W cttbew erb l iche  Beurte ilung 

C o rp o ra te  ne tw orks

Bei A n n a h m e  eines Marktes für C orporate  Networks zur Sprach- und D atenüber tragung  ist in erster 
L inie  zu berücksichtigen,  daß  es sich um einen sehr jungen, in D eutsch land  erst seit A nfang  1993 
ex is t ie renden  Markt handelt  In d iesem Bereich ist gegenwärt ig  und für die  absehbare  Z ukunft  DB 
T e lekom  de r  führende Anbieter  in Deutschland Das von den Beteiligten gep lan t  G U gehört  zu den 
e rsten  privaten  Anbie te rn ,  die die bisherige M onopols te llung  der DB T e lek o m  angreifen. DB 
T e lek o m  hat angekQndigt. a u f  dem entstehenden Markt ab A nfang  1994 ein eigenes "Virtual 
P r iva te  N e tw ork"  (V P N ) anzubieien Die T auache ,  daß  das U n te rn eh m en  dabei a u f  sein 
b es teh en d es  öffentliches L e i tu n g sn e u  zuruck greifen kann und daß V P N  nach Aussagen  von 
W ettbew erbern  letztlich nur eine neue A bre ihnungsm odali tä t  für G ro ß k u n d e n  unter  E inschluß 
b eso n d e re r  Rabatte  darstell t ,  ofTenbart die Überragende M ark ts te l lung  von D B  Telekom.

Nach  Schä tzungen  der Beteiligten belauft vich das G esam tvo lum en  der für Dritte  mit  C orporate  
N e tw o rk -D ien s ten  in der Daten- und Sprachkom m unikation  erbrachten  Leistungen  im Jahr 1993 
a u f  ca. 3,5 Mrd. ECU Davon entfallen über 3 Mrd ECU a u f  DB T e lekom ,  die auch in den 
k o m m e n d e n  Jahren der m it  Abstand  führende Anbieter sein wird. Das G U  erw arte t  für 1994 einen



Umsatz von ca.

25. A k tu e lle r  W et tbew erb  geht  filr D a tenübe r tragungsd iens teund  te i lw e ise  für C orpora te  N etworks von 
spezia lis ierten Unternehm en wie  z.B. M E G A N E T , G E IS  (Genera l  Electric  Co.),  INFAS, einem 
Gem einschaftsun te rnehm en  zwischen Stinncs AG ( V E B A -K o n z c m )  und Dank l'ür ** 
Gem einw ir tschaf t ,  und DEB1S, e iner Tochtergese l lschaf t  der D a im le r  B e n z  AG, aus. Daneben wird
das G U  d em  W ettbewerb  der  oben genannten  transnationalen  "ou tsourc ing" -U ntem ehm en  der 
g roßen  Telekom anb ie te r  ausgesetzt  sein.  Als potentiel le  W ettbew erber  kom m en andere 
E nerg ieverso rgungsun tem ehm en  (B ay em w erk ,  Preussen Elektra) ,  die über die erforderlichen 
Telekom m unika t ionsan lagen  verfügen, die Deutsche  B undesbahn  als Inhaberin des größten 
terrestr ischen K om m unika t ionsne tzes  in Deutsch land  sow ie  G roßun te rnehm en  mit bislang 
ausschließlich  k o n z em in te m e n  N e tw o rk s  sowie C om pute r-  und Netzequipm entherste l ler  in 
Betracht.

26. W enn auch für einen Markteintri t t  Anfangsinves t it ionen  in be träch tl icher  Höhe erforderlich sind, 
die  en tgegen  der  Ansicht der  Parteien gewisse  M ark tzu tr it tsschranken  bilden und nur großen 
Anbie te rn  e in  Tätigwerden  ermöglichen, handelt  es sich insgesam t um e inen Markt mit großen 
W achstum schancen ,  a u f  dem  bereits  vor  der für 1998 erwarte ten  L iberal is ierung  der öffentlichen 
Sprachverm it t lung  ein kontinuierlicher A ns tieg  des S p rachverkehrsau fkom m en  erwartet wird. Die 
W ettbew erbss truk tur  dieses M arktes  ist b is lang nur insoweit  abzusehen,  als die DB Telekom noch 
a u f  m ehre re  Jahre  dom in ierender  A nbie te r  sein wird. Die G rü n d u n g  des G U  kann zur Entstehung 
eines bedeu tenden  K onkurrenten  führen und hat insoweit  e inen w e ttbew erbsbe lebenden  Effekt.

V alue-added  services

27. Der gem einschaftsweite  B ed ar f  an M ehrwertd iensten  wurde  von der  K om m iss ion  für das Jahr 1992 
a u f  e tw a 5 Mrd. ECU geschätzt (vgl. die E ntsche idung "Eucom /D ig ita l"  vom  18.5.1992 - 
1V/M .2I8) .  Insgesamt handelt  es sich ebenfalls  um e inen in der Entw icklungs- und 
Experim entie rphase  befindlicher Markt m it großen W achstum schancen .  Umsatz- oder 
M ark tan te i lsangaben  für das GU oder  fUr die M uttergese llschaften  sind nicht verfügbar, da diese 
b is lang  M ehrwertd ienste  nicht vermarktet haben

28 W ettbew erber  des GU  werden andere Anbieter  von C orpora te  N etw ork-D iens ten  sein. Als 
potentiel le  Anbieter  kom m en die großen Telekom anbie ter ,  Herstel ler  von T elekom m unikations- 
ausrüs tungen  und Softwareherste ller  in Betracht DB T elekom  wird  auch in diesem Sektor der 
führende  A nbie te r  a u f  mittelfrist ige Sicht sein. Mit der E nts tehung  einer m arktbeherrschenden 
S te llung  infolge des Zusam m ensch lusses  ist deshalb nicht zu rechnen.

V. G E S A M T B E U R T E IL U N G

29. A ufg ru n d  der  oben  getroffenen Festste llungen ist die  K om m iss ion  zu d em  Ergebnis gelangt, daß 
d u  Z usam m ensch lußvorhaben  keinen A nlaß  zu e rnsthaften B edenken  hinsichtlich seiner 
Vereinbarkeit  m it dem  Gem einsam en Markt gibt

30  A us  d iesen  G ründen  hat die K om m iss ion  entschieden, dem angem elde ten  Zusam m ensch luß  nicht 
en tgegenzutre ten ,  sondern  ihn für vereinbar mit dem  G em einsam en  Markt zu erklären. Diese 
E n tsche idung  beruht  a u f  Artikel 6  (I)  b  der Fusionsverordnung .

FUr die K om m iss ion

2 U nte r  100 M illionen E C U . die gepaue A ngabe  ist G eschäftsgehe im nis  und w ird  deshalb nicht 
veröffentlicht.
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ÖFFENTLICHE VERSION

FU S IO N SVERFA H REN  
A RT IKEL 6(1)(b) ENTSCHEIDUNG

An die Parteien

Betrifft : Fall Nr. IV/M.408 - RWE/Mannesmann
Ihre Anmeldung gemäß Art. 4 der Ratsverordnung (EG) Nr. 4064/89 
(Fusionsverordnung)

1. Am 25.01.1994 hat die Kommission eine gemeinsame Anmeldung der RWE-Energie AG, Essen, und der 
Mannesmann Eurokom GmbH, Düsseldorf, erhalten, nach der die Unternehmen beabsichtigen, ein 
Gemeinschaftsunternehmen im Bereich der mobilen Datenübertragung, begrenzt auf das Gebiet der 
Bundesrepublik Deutschland, zu gründen.

2. Nach Prüfung der Anmeldung hat die Kommission festgestellt, daß das angemeldete Vorhaben in den 
Anwendungsbereich der Ratsverordnung (EG) Nr. 4064/89 fällt und daß keine ernsthaften Bedenken 
hinsichtlich seiner Vereinbarkeit mit dem Gemeinsamen Markt bestehen.

I. DIE PARTEIEN

3. Die RWE-Energie AG (RWE), ein Tochterunternehmen der RWE AG, ist vornehmlich im Bereich der 
Energieversorgung in Deutschland tätig. Sic ist zudem bei Telekommunikationsdienstleistungen an einem 
Gemeinschaftsunternehmen beteiligt, das in Deutschland corporate networks und Mehrwendienste für 
Fimenkunden anbietet (vgl Entscheidung der Kommission vom 22.12.1993, Fall Nr. IV/M. 394 - 
Mannesmann/ RWE/Deutsche Bank).

4. Die Mannesmann Eurokom GmbH (Mannesmann), ein Unternehmen der Mannesmann AG, hält Anteile 
an Gesellschaften, die BUndelfunk in Deutschland. Mobildaten-kommunikation in Frankreich und Paging 
in Spanien anbieten. Die Mannesmann AG ist im Bereich der Telekommunikation mehrheitlich an der 
Mannesmann Mobilfunk AG, die in Deutschland das Funktelefonnetz D 2 betreibt, sowie an dem unter 
Ziff. 3. genannten Gemeinschaftsunternehmen zum Betrieb von CORPORATE NETWORKS beteiligt.

II. DER ZUSAMMENSCHLUß

5. Die anmeldenden Parteien werden eine gemeinsame Gesellschaft in der Rechtsform einer GmbH errichten, 
an deren Stammkapital RWE mit 43% und Mannesmann mit 21% beteiligt sein werden. Weitere 
Anteilseigner sind die Deutsche Bank, die F.nergie\ersorgung Schwaben AG und die Compagnie Financière 
pour le Radiotéléphone S A (COF1RA) mit jeweils 10% und die RAM Mobile Data Network GmbH 
(RAM), ein Tochterunternehmen der US-amerikanischen BellSouth Corporation, mit 6% der 
Geschäftsanteile.

6. Gegenstand des Gemeinschaftsunternehmens ist zunächst die Bewerbung um die Erteilung einer vom ' 
Bundesminister für Post und Telekommunikation ausgeschriebenen Datenftinklizenz und, im Falle der 
Lizenzerteilung, das Emchien und Betreiben eines Datenfunknetzes im Gebiet der Bundesrepublik 
Deutschland zwecks Erbringung von mobilen Datenfunkdiensten. Soweit die Gesellschaft die 
Daienfunklizenz nicht erhalt, wird sie aufgelöst. Die Erteilung einer sogenannten "wettbewerblichen 
Unbedenklichkeitserklärung* der zuständigen Wettbewerbsbehörde ist Voraussetzung für die Vergabe der
l.i/enz



GEMEINSAME KONTROLLE

7. R W E  und  M annesm ann  werden das G em einschaftsun ternehm en gem einsam  kontrollieren. Z w ar  w ird  R W E 
nach F.rrichtung der Gesellschaft  über 4 3 %  der Stimmrcchte,  M annesm ann  über 21 %  der S t im m rcch tc  
verfügen .  Die A nte ile igner  haben jed o ch  einen K onsortia lvertrag  geschlossen,  nach dessen Inhalt  e ine  Reihe 
von für d ie  G eschäftspo li t ik  des U nte rnehm ens wesentlichen E n tsche idungen  e iner M ehrheit  von  83 %  der 
S tim m en  der  G ese l lschaf te rversam m lung  bedürfen. Hierzu gehören insbesondere  die Feste llung  des 
Jahresabschlusses ,  die B este l lung  und  Abberu fung  der  G eschäfts führung  sow ie  Ä nderungen  und 
E rgänzungen  des Gesel lschaftsvcrtrages.  Die Gesellschaft  wird  da rüberh inaus  e inen G ese llschafte rausschuß  
haben, der  mit, e iner  M ehrheit  von 83 %  der St imm ante i le  über M aßnahm en  wie die Um satz-  und 
E rgebnisp lanung ,  I n v e s t i t i o n -  und  Finanzplanung, Personalp lanung  sow ie  E rwerb  und Veräußerungen  von 
B e te i l igungen  etc, beschließt.  A ufg rund  des Z us t im m ungse rfo rdem isse s  von 83 %  können  desha lb  die 
genann ten ,  für  die  G eschäftspo li t ik  der Gesellschaft  strategisch w esen tlichen  M aßnahm en  sow oh l  in der 
G cse l lschafte rversam m lung  wie im Gese llschafte rausschuß nur unter  M i tw irkung  von R W E  und 
M annesm ann  getroffen  werden. Die Regelungen  gewähren beiden Unte rnehm en  daher  die gem einsam e 
K ontro lle  über  das G em einschaftsun ternehm en.

S E L B S T Ä N D IG E  W IR T S C H A FT L IC H E  E IN H E IT , K E IN E  K O O R D IN IE R U N G  D ES
U'ETTBEU'ERBSl'ERHALTENS

8 Die Gese l lschafte r  werden gem äß den Verpflichtungen aus dem K onsortia lver trag  die n o tw end igen  
finanziellen und sachlichen Mittel in .das G U  e inbringen, damit d ieses als se lbständiger Tei lnehm er  am 
M arkt  operie ren  kann. Es soll jedenfal ls  bis zum Jahre 2011 seine Tätigkeit  ausüben.

9. G egens tand  der  Geschäfts tä tigkeit  des GU  wird die Bereits tellung eines Netzes zur  m obilen  
paketverm if ie lnden  D atenübertragung  sowie das Angebot von entsprechenden D atenfunkdiensten  sein.

'M a n n e s m a n n  als auch R W E  sind in Deutschland bereits  a u f  bcnachbartcn  M ärkten  tätig. M annesm ann 
bietet m Deutschland über das D 2 Netz Dienstleistungen der m obilen  Sprachübert ragung  an. Eine 
K oord in ierung  des W ettbew erbsverhaltens  zwischen dem G em einschaftsun te rnehm en  und der M annesm ann  
M obilfunk  crschcint jed o ch  unwahrschein l ich ,  da dies zum einen nicht den Interessen der RW E, des 
g rößten Gesellschafters,  en tsprechen würde, und zum anderen sich der K undenkre is  beider Unternehm en,  
w ie  unter  Ziff.  12, 13 ausgeführt ,  aufgrund der nur g e r in g e n ' A us tauschbarke it  der A ngebo te  des 
Sprachm obil funkes  und des speziellen D atenm obilfunkes  nur ge r ingfügig  überschneiden  wird. G le iches  gilt  
für  d ie  A ktiv itä ten  von M annesm ann  und RW E als Anbieter von D ienst le is tungen  für  C O R P O R A T E  
N E T W O R K S ,  da  diese Dienst le is tungen nicht mobil ,  sondern auf  den Fest le i tungsbereich  und a u f  gesetzlich 
defin ierte  .Benutzergruppen beschränkt sind, sodaß im Hinblick a u f  e ine  nur geringe Ü berschneidung  im 
K undensegm en t  eine  K oord in ierung  als unwahrschein l ich  angesehen werden kann.

III G E M E IN S C H A F T S  W EITE B E D E U T U N G

10 Der w e ltw eite  G esam tum sa tz  der R W E  AG (29.5 Mrd E C U ) und der M annesm ann  AG  (13,6 Mrd. ECU) 
be trug 1992 m eh r  als 5 Mrd. ECU. Beide U nternehm en erreichten im gleichen G eschäfts jahr  m ehr als 250 
M io  E C U  in der  Gem einschaft ,  wobei nur RWE mehr als zwei Drittel d ieses Umsatzes allein in 
D eutsch land  erzielte.

IV V E R E IN B A R K E IT  M IT  DF.M G E M E IN S A M E N  MARKT

MOBILER PAKETVERMITTF.LNDF.R Da TFM I \K

11 Das G em einschaf tsun te rnehm en  soll im Rahmen der vom Hundesm inis ter  für Post und T elekom m unika t ion  
vergebenen  L izenz ein D a ten fu n k n e t/  zur mobilen  p jke t-vcrrm ue lnden  D a tenüber tragung  bereits tellen und 
betre iben Die L izenz berechtigt nicht zum Sprach-Telcfondienst für die Öffentl ichkeit  und ist a u f  das 
Gebiet der B undesrepublik  Deutschland beschrankt

12 Im m obilen  D atenfunk werden 'P ak e te "  von Daienm form ationen vom  A bsender  zum  Empfänger 
übermitte lt ,  o h n e  daß eine spezielle Verb indung  aufgebaut werden und ohne daß der Em pfänger  zum 
Zeitpunkt de r  Ü bert ragung  erreichbar sein m uß Die Vermittlung erfolgt a u f  einem Übertragungskanal,  der 
gleichze it ig  für mehrere  V erbindungen genutzt werden kunn llicruus erg ib t sich eine hohe 
I lequcn /oko iio in ic ,  die ei> erlaubt,  bis /u  1000 O j ien lu n k g u r j ie  pro lunkk.in i i lpaar zu nutzen Der mobile
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paketverm itte lnde  Datenfunk dient insoweit  insbesondere zur Ü ber t ragung  geringerer,  spc icherbarer und 
dam it  jede rze i t  abrufbare r  Datenm engen. Einsetzbar ist m obile  Datenfunk techn ik  beispie lsweise  für die 
S teuerung  von Kraftfahrzcugflo tten ,  für die  Unterstü tzung von A ußend iens tm ita rbe i tem  mit no tw endigem  
Datenm ateria l  (Preise.  Lagerbestände, u.a.) oder  für die Telemetrie ,  d.h. die sys tem atische  E rfassung der 
Z ustandsdaten  von M aschinen wie Verbrauchszählcr,  Autom aten  oder  Urnw cltmcßsta t ionen.

13. A us  K undens ich t  unterscheidet  sich der  m obile  Sprachfunk von der paketverm itte lnden  K om m unika t ion  
vor  allem in d e r  Art des Angebotes ,  der Kundengruppen  sowie in den Preisen. Sprachm obil funk  ist 
vornehm lich  a u f  V erm it t lung  von Sprachkom m unika t ion  ausgerichte t .  Z w ar ist g rundsä tz l ich  auch eine 
Ü ber t ragung  von  Daten im Sprachm obi l funknetz  (wie dem GSM  oder dem E -P lus-N etz)  technisch möglich  
Diese ist j ed o c h  wesentlich zeit- und kosteniritensiver. da die Ü bert ragung  spe icherbarer Daten im 
le i tungsverm it te lnden  Netz  nur über den Aufbau einer indiv iduellen  V erb indung  zwischen den 
E ndte i lnehm ern  erfo lgen kann. Dies führt zu e iner geringeren  F requenzökonom ie  ( 2 5  
M obi l funkgerä te /Funkkanalpaar)  und 'zu zeitlichen Verzögerungen, da bei jeder  S tö ru n g  die Leitung erneut 
aufgebaut  w erden  muß. M obiler  Datenfunk wird zudem insbesondere  von spezif ischen 
F irm en k u n d en g ru p p en  wie Transportun ternehm en,  Versicherungen usw. genutzt werden,  die über die reine 
N u tzung  der  L eitung  h inaus eines au f  ihre Bedürfnisse zugeschnittenen A nw en d u n g sk o n zep te s  bedürfen. 
Es ist desha lb  davon  auszugehen, daß aus der Sicht der Kunden D a tenkom m unika tion  im mobilen 
S p ra ch fu n k n e tz jed en fa l l s  mittelfrist ig  nur als E rgänzung zur S p ra chkom m unika t ion  (etwa im Rahmen von 
nicht spe icherbaren  Short Message Services, die au f  dem Display des Telefongerä tes  erscheinen),  nicht 
jedoch  als A l terna tive  zur reinen Datenübertragung angesehen werden kann.

14 G le icherm aßen  ist die m obile  D atenübertragung auch im Verhältnis  zu den in e inem  Corpora te  Network 
angebotenen  Diensten  als e igenständige T e lekom m unika tions-d ienst le is tung  anzusehen. Servicele istungen 
in e inem  C orpora te  Netw ork  sind a u f  den Festleitungsbereich beschränkt und sind nur e iner gesetzlich 
festcelegten  B enutzergruppe  zugänglich.

RELEVANTER GEOGRAPHISCHER MARKT

I 5 Das G em einschaf tsun te rnehm en  wird m obilen  Datenfunk aufgrund der L izenzbeschrSnkungen zunächst nur 
m D eutsch land  aufbauen und betreiben. Es kann hier dahinstehen, ob  aus diesem  G runde  von einem 
nationalen  oder  unter  dynam ischer  Betrachtungsweise  von einem europäischen M arkt  auszugehen ist. Denn 
auch bei Z ug ru n d e leg u n g  des deutschen Marktes kann die Entstehung e iner m ark tbeherrschenden  Stellung 
des G em einschaf tsun te rnehm ens ausgeschlossen « e rd en

H'ETTtiF.WERBLICHE BEURTEILUNG

16. In D eutsch land  w ird  m obile r  Datenfunk für die Öffentlichkeit  bisher lediglich von der D B P Telekom  über 
ihre T ochter  D eT e-M obil  angeboten  Die Erteilung einer D atenfunklizenz  an e inen privaten Anbieter  is t■ 
damit ein erster  Schritt  zur Liberalisierung des Marktes Sie fuhrt zum Eintritt  e ines zweiten Netzbetreibers , 
der sein Serv iceangebot nach Zulassung in K onkurren t  zu dem bisherigen M onopo lanb ie te r  entw ickeln 
m uß  Der Zutri t t  des G em einschaftsun te rnehm ens führt daher zu e inem zweiten  Anbie te r  a u f  dem Markt 
für m ob ile  D a ten fu n k k o m m u m k a tio n  und ist wettbewerblich positiv  zu beurteilen.

V G E S A M T B E U R T E IL U N G

17 A ufgrund  d e r  oben g e trö d en en  Festste llungen ist die K om m ission zu dem Ergebnis gelangt, daß das 
Z usam m ensch lußvort iaben  keinen Anlaß  zu ernsthaften Bedenken mit dem G em einsam en  Markt gibt

18 Aus d iesen  G rü n d en  hat die K om m ission  entschieden, den Z usam m ensch luß  für vereinbar mit dein 
G em einsam en  M arkt  zu erklären Diese Entscheidung beruht a u f  Art. 6(1 )(b) der Fus ionsverordnung

■ Für die K om m ission



PUBLIC VERSION

MERGER PROCEDURE 
ARTICLE 6(1 )(a) DECISION

R egis te red  w ith  adv ice  o f  delivery

T o  the  no t ify ing  parties

Dear Sirs,

Sub jec t  : C ase  N o  IV /M .425  - B S/B T
N otif ica t ion  o f  25 .02 .1994  pursuant to Article  4 o f  C ounc il  R egula t ion  N o  4064/89

1 T he  above  m en t io n ed  operat ion  concerns an ag reem en t  b e tw een  B anco  S an tan d e r  (BS) and British 
T e le c o m m u n ic a t io n s  (B T ) to form a com p an y  to offer m an ag ed  da ta  ne tw ork  se rv ices  (M D N S) in Spain.

2 A f te r  e x am in a t io n  o f  the notification, the C o m m iss io n  has c o n c lu d ed  tha t  the notif ied  operat ion  involves 
th e  acqu is i t ion  o f  sole control by BT o f  a n ew  jo in t  venture  c o m p a n y  w hich  incorporates  M egaR ed ,  a 
w ho l ly  o w n e d  B anco  Santander  subsidiary.  The  operat ion  does not fall w ithin the scope o f  application 
o f  C o u n c i l  R egu la t ion  4064/89.

I T H E  P A R T I E S

3 B S  is a lead ing  c o m p an y  in the Spanish bank ing  and financia l se rv ices  sec to r  and  has developed  a private 
d o m es t ic  ne tw ork  to support  its financia l se rv ices business.  This  ne tw o rk  is o p e ra ted  through its subsidiary 
M e g a R e d  S.A (M e g aR ed )

4 B T s  pr incipal  act iv ity  is the supply o f  t e l eco m m u n ica t io n s  and  e q u ip m e n t  principal ly  in the United 
K ingdom , l u  serv ices  in the UK m arke t  include the provision  o f  m an a g ed  ne tw ork  services to its 
co rpora te  cus tom ers .

II T H E  O P E R A T I O N

5 T h e  o p e ra t io n  consis ts  o f  the purchase  by BT o f  a 50%  interest in M e g a R ed  w h ich  will be renam ed  BT 
T e le c o m u n ic a c io n es  SA (B T S A )  BS will transfer  the exis ting  assets (ie the n e tw o rk )  o f  M egaR ed  into 
B T S A . B T S A  will  be the only vehicle  by w h ich  the sha reho lde rs  (B S  and  B T )  will  m arket,  sell and 
se rv ice  d om es tic  and  international m an ag ed  netw ork  services (M N S )  to cu s to m e rs  in Spain. BTSA will 
use  an  u pgraded  version o f  M e g aR ed ’s exis ting  netw ork  to p rov ide  d o m es tic  M D N S  services in Spain. 
B T S A 's  ne tw o rk  will  be connec ted  to both B T s  and o ther  in te rna t iona l  ne tw orks .  B TSA will also offer 
a l im ited  range  o f  B T  products for those  cus tom ers  w h o  wish to source  all the ir  te lecom s needs from a 
s ingle  supplier.



6 The operation will be achieved through a complex set o f agreements. The main agreement is the joint
venture agreement between BS and BT which sets out the formation, capitalisation, funding operation and 
management o f  BTSA; the manner in which BS and BT act as shareholders; and the framework for the 
supporting agreements. There are six supporting agreements: the supply agreement which commits BS to 
source all its current MNS requirements from BTSA for a period o f  at least 6 years; the marketing 
agreement which commits BT to appoint BTSA as its marketing representative for its international MNS 
operations in Spain; the distribution agreement which appoints BTSA as a distributor for a limited set of 
B T s telecommunications products; the support agreement which provides for BTSA to act as a 
maintenance, technical support and customer service contractor for B Ts MNS customers in Spain; and a 
transport agreement which facilitates the interconnection between the BT international network and the 
BTSA network.

7 The joint venture agreement sets out the rights and obligations o f both parties within BTSA. The principal 
rights and obligations are:

BS and BT each have 50% o f the share capital o f BTSA, but voting rights are split ( J"1 in B Ts 
favour except for certain areas covered by consent rights which require both shareholders agreement;

II iinimc' ' '  secret.



B S  a n d  B T  wi l l  e a c h  h a v e  t h r e e  d i r e c t o r s  on  t he  b o a r d  bu t  t he  B T  a p p o i n t e d  c h a i r m a n  wi l l  h a v e  a 
c a s t i n g  v o t e  e x c e p t  for  c e r t a i n  k e y  s t r a t e g i c  i ssues  fo r  t he  first  t h r e e  y e a r s  o f  t he  o p e r a t i o n  o f  t he  
a g r e e m e n t  w h e r e  s p e c i a l  p r o t e c t i o n s  for  B S  a p p l y .

T h e  G e n e r a l  M a n a g e r  ( G M )  a n d  D e p u t y  G e n e r a l  M a n a g e r  ( D G M )  wi l l  b e  r e s p o n s i b l e  fo r  t he  d a y  to 

d a y  m a n a g e m e n t  o f  B T S A .  T h e  G M  wi l l  b e  i n i t i a l ly  a p p o i n t e d  b y  b o t h  B S  a n d  B T  a n d  a f t e r  that  

b y  t h e  b o a r d  b y  s i m p l e  m a j o r i t y  ( i n c l u d i n g  t he  B T  c a s t i n g  v o t e  i f  r e q u i r e d ) .  T h e  D G M  wi l l  be  
a p p o i n t e d  b y  t h e  b o a r d  o h  B S ' s - p r o p o s a l .  ■ '

T h e  c o n s e n t  r i gh t s  c o n t a i n e d  in C l a u s e  2 0  o f  t h e  j o i n t  v e n t u r e  a g r e e m e n t  p r o v i d e  t h a t  t he  c o n s e n t  o f  bo t h  

s h a r e h o l d e r s  is r e q u i r e d  t o  t a k e  d e c i s i o n s  o n  t h e  f o l l o w i n g  a s p e c t s  o f  B T S A ' s  b u s i n e s s :

c h a n g e s  in s c o p e  ( ie  e x p l o i t i n g  n e w  m a r k e t s  o t h e r  t h an  M N S ) ;

m e r g e r s ,  a c q u i s i t i o n s  a n d  a s se t  s a l es ,
c h a r g e s  o v e r  a s s e t s  ( ie  u s i n g  a s se t s  as  s e c u r i t y  for  l oans ) ;

a d m i s s i o n  o f  n e w  s h a r e h o l d e r s ;

g u a r a n t e e s ;
c h a n g e s  in d i v i d e n d  p o l i cy ;  

d e l e g a t e d  a u t h o r i t y  o f  t he  G M ;

i n c r e as e s  in t h e  F u n d i n g  a n d  D e v e l o p m e n t  c o m m i t m e n t s ;  a n d  

s h a r e h o l d e r  r e l a t e d  c o n t r a c t s .

T h e s e  c o n s e n t  r i g h t s  wi l l  r e m a i n  fn f o r ce  un t i l  t he  j o i n t  v e n t u r e  a g r e e m e n t  is d i s s o l v e d  o r  t he  s h a r e h o l d i n g  

o f  e i t h e r  B S  o r  B T  fal l s  b e l o w  2 0 % .

At  b o a r d  l eve l ,  t h e  B S  s p e c i a l  p r o t e c t i o n s  set  ou t  in C l a u s e  1 8 o f  t he  j o i n t  v e n t u r e  a g r e e m e n t  c o y e r  a r ea s  

w h e r e  the  C h a i r m a n  ( a p p o i n t e d  b y  B T )  wi l l  no t  b e  a b l e  to  e x e r c i s e  t he  c a s t i n g  v o t e  p r o v i d e d  .for in the  

, j o i n t  v e n t u r e  a g r e e m e n t .  T h e s e  a r e a s  are:

h u m a n  r e s o u r c e  p o l i c i e s ;

o r g a n i s a t i o n a l  s t r u c t u r e ,

c o m p u l s o r y  r e d u n d a n c i e s ;
d i s t r i bu t io n  a n d  a g e n c y  a g r e e m e n t s ;

c h a n g e s  in n e t w o r k  i n v e s t m e n t s ,

m ^ i o r  c u s t o m e r  b i ds  or  a d v e r t i s i n g  c a m p a i g n s :  a n d

su bs t a n t i a l  d o m e s t i c  t a r i f f  r e s t r u c t u r i n g

T h e s e  s pe c i a l  p r o t e c t i o n s  o n l y  o p e r a t e  for  t he  first thre'e ye a r s  o f  t he  j o in t  v e n t u r e  a g r e e m e n t .

Af t e r  t h r e e  y e a r s  h a s  e l a p s e d .  BS  h a s  an  a n n u a l  r i ght  for  s ix  s u c c e s s i v e  y e a r s  t o  r e q u i r e  B T  t o  p u r c h a s e  

its s h a r e h o l d i n g  in B T S A  ( the  Pu t  O p t i o n )  T h e  a m o u n t  w h i c h  B T  w o u l d  be o b l i g e d  to  p a y  is se t  ou t  in 

a [ f o r m u l a  [ ] ' ” .

B o th  B S  a n d  B T  h a v e  a g r e e d  an  ini t i a l  a m o u n t  o f  m o n e y  u h i c h  wi l l  be  i n ve s t e d  in B T S A  o v e r  the  first

5 y ea r s  o f  its o p e r a t i o n  ( the  F u n d i n g  C o m m i t m e n t )  A p r op o r t i o n  o f  the  F u n d i n g  C o m m i t m e n t  ( t he  

D e v e l o p m e n t  C o m m i t m e n t )  is d e s i g n a t e d  for  t he  f un d s  r e q u i r e d  d u r i n g  the  f i rst  3 y e a r s  o f  t he  o p e r a t i o n  

o f  B T S A

D u r i n g  t he  f i rst  3 y e a r s ,  f u n d i n g  wi l l  be  b y  w a y  o f  equ i ty  c o n t r i b u t i o n s  o n l y  a n d  a n y  i n c r e a s e  in the 
D e v e l o p m e n t  C o m m i t m e n t  (o r  a n y  m o d i f i c a t i o n  to  t he  b u s i n e s s  p l an  w h i c h  w o u l d  l e a d  to  an  i n c r e a s e  in 

the  D e v e l o p m e n t  C o m m i t m e n t )  w o u l d  r eq u i r e  the  a g r e e m e n t  o f  both s h a r e h o l d e r s .

In Y e a r s  J  &  S i n c r e a s e s  in t he  F u n d i n g  C o m m i t m e n t  w o u l d  be ab l e  to  be  a p p r o v e d  b y  s i m p l e  m a j o r i t y  

o f  the  s h a r e h o l d e r s  bu t  s h o u l d  B S  be  o u t v o t e d ,  t h e y  w o u l d  not  be o b l i g e d  to  p a r t i c i p a t e  in a n y  such  
ad d  111 on  a I c a p i t a l  i n j e c t i o n  i f  B S  c h o s e  not  to  p a r t i c i p a t e ,  t he n  its s h a r e h o l d i n g  w o u l d  be  d i l u t e d  

H o « e \ e r ,  a n y  c h a n g e  in the  f u n d i n g  m i x  ( e g  t h r o u g h  d e b t  c a p i t a l  or  o p e r a t i o n a l  l e a s i n g )  w o u l d  r e q u i r e  the  

c o n s e n t  o f  both s h a r e h o l d e r s  F r o m  Y e a r  6 o n w a r d s ,  t he  F u n d i n g  C o m m i t m e n t  wi l l  c e a s e  t o  exi s t .  

I nc r e a s e s  in e q u i t y  p a r t i c i p a t i o n  w o u l d  c o n t i n u e  to  be  d e c i d e d  by  s i m p l e  m a j o r i t y  a n d  d e c i s i o n s  o n  c h a n g e s  

to t he  f u n d i n g  m i x  w o u l d  c o n t i n u e  to  r eq u i r e  c o n s e n s u s .



15 An initial business plan will be agreed between the two shareholders. Thu business plan will be for ten 
years and will be updated annually (jointly in the first three years if this requires an increase in the 
Development Commitment and solely by BT otherwise). For the first three years, the approval o f  BS is 
required where changes to the business plan impinge on areas which fall under the consent rights or the 
special protections.

Ill SO LE C O N T R O L

16 For the first three years o f  the joint venture agreement, the special protections will cover a wide range of 
management issues and, combined with the shareholder consent rights, will provide veto rights to BS in 
the running o f  BTSA. In addition, the Development Commitment and the requirement for the agreement 
o f  both shareholders to any change in the amount o f equity participation will preclude either shareholder 
from increasing its shareholding at the expense o f the other.

17 From Year 4 onwards, however, the balance of the joint venture agreement changes as the special 
protections no longer apply and the Development Commitment will be exhausted. The opportunity for BS 
to influence the conduct o f  BTSA is contained in the consent rights and the possibility o f BS exercising 
the Put Option.

18 The consent rights, set out in paragraph 8, cover a range of major issues on which the approval o f both 
shareholders is required. Protections for such major issues are necessary to protect minority rights but 
are not sufficient in themselves to provide the possibility of exercising a decisive influence on BTSA . In 
particular, according to clause 13.3(b) o f the joint venture agreement, after the first three years o f the 
operation o f  the agreement:

I/ 2 2 I



” . .any  business  case  or update  to the, business  p lan  m ay  be a p p ro v ed  by a s im ple  m ajor i ty  o f  
S h a reh o ld e rs  but should  it require  funding  in e x cess  o f  the  F u n d in g  C o m m itm e n t  the Shareholders  
sha l l  b e  free to  decide  w h e th er  o r  n o r  to pa r t ic ipa te  in th e  p ro v is io n  o f  the  add it ional  funding.. ." .

T h e  e f fec t  o f  th is  c lause  is to give  B T  the poss ib i l i ty  o f  increas ing  its  e q u i ty  p a r t ic ipa t ion  in B T SA  without  
the  a g re e m e n t  o f  BS and, should  BS decide  no t  to increase  its eq u i ty  s ta k e  th en  its sh a reho ld ing  w ould  be 
d i lu te d  a n d  B T  w o u ld  h a v e  a pe rm an en t  m ajo r i ty  at sh a reh o ld e r  leve l .  S h o u ld  BS 's  sh a reho ld ing  fall be low  
4 5 %  th e n  th ey  w o u ld  lose one o f  the i r  n o m in ees  on  the  B T S A  bo a rd .

19 T h e  o th e r  m a jo r  pro tec tion  for BS within the jo in t  ven tu re  a g re e m e n t  is the  op p o r tu n ity  o f  exerc is ing  its 
Pu t  O p t io n  b e tw ee n  Y ear  4 and Y e a r  10. T h e  Put O p t ion  co u ld  be  seen  to  p ro v id e  a f inancia l dis incentive  
to  B T  to seek  to  contro l B T SA  without  re ference  to B S  by  req u ir in g  B T  to  p u rch ase  the w ho le  o f  BS’s 
Stake at a  p r ice  based  on [a form ula] '41. T he  m in im u m  va lue  fo r  the  s take  in Y e a r  4 is [ ]<5).. This  [ ]<M 
va lu e  d o e s  no t  represen t  a large am oun t  for B T  w hose  w o r ld w id e  tu rn o v e r  in 1993 w as  approx im ate ly  18 
b i l l ion  E C U . If  the va lue  is higher,  then the p rospec ts  for B T S A  are  b e t te r  w h ich  BT, as a m ajor  
t e l e co m m u n ic a t io n s  operator,  w ould  be well  p laced  to exploit .  T h e  Put O p t io n  does  not, therefore,  provide 
a  su f f ic ien t  incentive  for B T  to a llow B S to exerc ise  a  dec is ive  in f lu en ce  o v e r  BTSA .

20  In the  l ight o f  the above, it does  not appear  that BS wil l  h ave  the  o p p o r tu n i ty  to exercise  a decisive 
in f luence  o v e r  B T SA  afte r  three years  o f  the jo in t  ven tu re  a g reem en t .

21 At m os t  B S  will  be able  to exercise a decis ive  in f luence  o v e r  B T S A  for on ly  the  first three years o f  th i  
jo in t  ven tu re  ag reem en t .  The  business  plan covers  a ten y e a r  p e r io d  and ( ](7>. G iv e n  the long term nature 
o f  the  inves tm ent,  the three year  period  is insufficient to  b r ing  ab o u t  a la s t in g ,c h a n g e  in the structure o f  
the  unde r tak in g s  concerned .  BT will therefore  have  sole con tro l  o v e r  B T SA . C on seq u en tly ,  the operat ion  
is the  acqu is i t ion  o f  control by B T  o f  a n ew  jo in t  ven tu re  c o m p a n y  w h ich  incorpora tes  M egaRed.  
T h e re fo re ,  for  the purposes  o f  calcu la ting  tu rnover .  A r t ic le  5(2) is app licab le .

IV ABSENCE O F  COM M UNITY DIMENSION

22 B T  a n d  M e g aR ed  have a com bined  w orldw ide  tu rnover  o f  over  5000  m il l ion  EC U. B T  has a C om m unity  
w id e  tu rn o v er  o f  o v e r  250  m illion ECU. M e g aR ed  does  not have  a C o m m u n i ty  w ide  tu rnover  o f  over  250 
m il l ion  EC U. Therefore ,  the operat ion  does not have a C o m m u n i ty  d im en s io n .

(4> B usiness  secret.  
141 B usiness  secret.

B usiness  secret 
,7> Musmcss socrct 7T/222



V CONCLUSION

Based on the above, the Commission has concluded that the notified operation does not have a Community 
dimension within the meaning o f  Article I o f the Merger Regulation and therefore does not fall within the 
scope o f  the Merger Regulation. This decision is adopted in application o f  Article 6(IXa) of Council 
Regulation No 4064/89.

For the Commission,

i/223
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II

(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION 

of 9 November 1994 

relating to a proceeding pursuant to Council Regulation (EEC) No 4064/89
•>

(FV/M.469 — MSG Media Service)

(Only the German text is authentic)

(94/922/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European 
Community,

Having regard to Council Regulation (EEC) No 4064/89 
of 21 December 1989 on the control of concentrations 
between undertaking (')• and in particular Article 8 (3) 
thereof.

Having regard to  the EEA Agreement, and in particular 
Article 57 (1) thereof.

Having regard to the Commission Decision of 18 July 
1994 to initiate proceedings in this case.

Having given the undertakings concerned the opportunity 
to  make known their views on the objections raised by 
the Commission,

H ating regard to the opinion of the Advisory Committee 
on Concentrations (*),

Whereas:

(1) The procedure under consideration concerns the 
proposed setting up, . by Bertelsmann AC

(') OJ No L 195, JO. 12. 1989, p. 1. Corrigendum: OJ No L
257, 21. ». 1990, p. 13.

(Bertelsmann), Deutsche Bundespost Telekom 
(Telekom) and Taurus Betciligungs GmbH 
(Taurus), of a joint venture under the name of 
MSG Media Service Gesellschaft für Abwicklung 
von Pay-TV und verbundenen Diensten mbH 
(MSG).

(2) By decision dated 28 June 1994, the Commission 
ordered the suspension of the concentration as a 
whole, pursuant to Article 7 (2) and Article 18 (2) 
of Regulation (EEC) No 4064/89 (hereinafter the 
'Merger Regulation’), until it takes a final 
decision.

(3) By decision of 18 July 1994, the Commission 
found that the notified concentration raises serious 
doubts as to its compatibility with the common 
market. The Commission accordingly initiated 
proceedings in this case, pursuant to Article 6 (1) 
(c| of the Merger Regulation.

|4) By letter dated 29 June 1994, Germany informed 
the Commission, pursuant to Article 9 (2) of the 
Merger Regulation, that the concentration 
threatened to create or to strengthen a dominant 
position as a result of which effective competition 
would be significantly impeded on three markets 
within Germany, each of which was a separate 
geographic market within the meaning of Article 9
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(7). A referral of the case pursuant to Article 9 (3) 
of the Merger Regulation has not taken place.

I. THE PARTIES

(5) Bertelsmann i* the common parent company of the 
leading German media group. The Bertelsmann 
group has activities primarily in book and 
magazine publishing, book dubs, printing, music 
publishing and sound recording, and has holdings 
in commercial" television. Although Germany is the 
most important market for Bertelsmann, the group 
also has widespread international activities (some
6 % of its rumover is earned outside Germany).

supervisory board. A number of strategic decisions 
require the approval of the supervisory board by a 
75 % majority vote. Such decisions include the 
appointment of the management, the annual 
budget, entering into new or giving up existing 
activities, basic questions as to the organization of 
legal and economic relations with the authorities, 
network operators and service suppliers and basic 
decisions on the technology and systems to be 
applied. The agreement of all three parents is, 
therefore, required in basic decisions concerning 
the management, commercial policy and the 
competitive strategy of the joint venture.

(6) Taurus is a holding company belonging to the 
Kirch group (Kirch). Kirch is the leading German 
supplier of feature films and television 
programming and is also active in commercial 
television. The group operates mainly in Germany. 
Kirch also — and to an increasing extent — has 
holdings in pay-TV suppliers outside Germany.

2. Concentratiti joint venture

(7) Telekom is the public telecommunications operator 
in Germany. Telekom is active, either directly or 
through subsidiaries, in all areas of 
telecommunications services. It has a monopoly of 
the German telephone network and is the owner 
and operator of nearly all the German 
cable-televition networks.

• 0. THE PROPOSED OPERATION

(8) Bertelsmann, Kirch and Telekom propose to set up 
a loint venture, MSG, which will have a share 
capital of DM 60 million. Each of the parents will 
hold one-third of the share capital and voting 
rights in MSG. The object of MSG is the technical, 
business and administrative handling of mainly 
payment-financed television and other 
communication services, including conditional 
access and subscriber customer management, as 
welt as the provision of the oecessary technical 
infrastructure for the supply of such services and 
all related business.

(10) (a) MSG will perform on a permanent basis all the 
functions of an autonomous economic entity. 
There is at present only one pay-TV channel in 
Germany, Premiere, which is operated by a 
joint venture (Premiere Medien GmbH &C Co. 
KG), owned by Bertelsmann, Kirch and Canal 
Plus. Premiere at present supplies the services 
required for the operation of pay-TV itself. 
There is therefore currently no market in 
Germany for the services which are the object 
of MSG. However, as outlined below, it is to 
be expected that, as a consequence of the 
introduction of digital television over the next 
few years, the joint venture's downstream 
market for pay-TV and other payment-financed 
television services will grow rapidly and new 
suppliers will enter the market. It may therefore 
be assumed that a market will develop for the 
services offered by MSG which will reach a 
substantial size in the foreseeable future. The 
MSG joint venture is intended to play an active 
role in this growth market and participate in 
the value chain. MSG will therefore be a 
full-function enterprise on the market and not 
merely take on auxiliary functions, whether in 
whole or in part, for its parent companies 
Bertelsmann and Kirch.

QL THE CONCENTRATION

1. Joint control

(9) MSG wilt be jointly controlled by its three parent 
companies. According to MSG's articles of 
association, each of the parents has the right to 
appoint two members of the six-member

( 11)

i/226

With regard to the investment required for its 
business activity, the parent companies are 
prepared to provide the joint venture with the 
necessary financial resources to enable it to 
undertake the investment itself. According to 
the MSG business plan submined by Telekom,
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MSG's total capital requirement will be DM 
(...) (') million up to the year 2004, provided 
that the decoders which are to be installed are 
rented. DM (...) million of this capital 
requirement is to be financed from the joint 
venture’s own capital. Although, according to 
the business plan, the break-even point is to be 
expected only after (...) years (which means 
that the cumulative operating result will be 
positive in (...)), a positive operating result is 
expected in (...) if the cumulative initial losses 
are disregarded. Such resultsi are not to be 
regarded as exceptional in the case of a 
long-term project in a future-oriented market 
with a high investment requirement. Neither 
the equity-capital base described nor the 
earnings partem aimed at point to the 
conclusion that MSG would be inadequately 
endowed with financial resources and could 
not therefore be regarded as a full-function 
enterprise.

(12) Nor is this assumption precluded by the fact 
that MSG will possibly take over services 
relating to Premiere's current analog pay-TV 
business. Premiere already has the technical 
infrastructure for analog pay-TV, on the basis 
of which the company itself administers its 
subscriber system. MSG's business plan 
indicates the company itself administers its 
subscriber system. MSG's business plan 
indicates for 1995 to 1997 a subscriber list for 
MSG which is far smaller than Premiere’s 
current subscriber list (Premiere subscriber list: 
800 000; MSG subscriber 1995: (...); 1966: 

1997: (...). This suggests that MSG's 
services are not aimed at Premiere's current 
analog pay-TV, but at future digital pay-TV 
services. If over the next few years MSG 
develops a digital pay-TV infrastructure, it may 
be assumed that Premiere will use that 
infrastructure if it wishes to supply digital 
pay-TV. Digitalization will, however, open up 
the possibility of further pay-TV suppliers 
entering the market and making use of MSG's 
services.

(131 MSG will, as oudined below, supply a package 
of services that constitute an autonomous 
market. One of MSG's essential tasks will be to 
create the necessary technical infrastructure for 
digital pay-TV, by establishing a decoder base 
and a system of conditional access. This is an 
essential prerequisite for pay-TV that calls for a

115)

quite substantial level of investment. In so tar 
as the use of the technical infrastructure by the 
services supplied by MSG requires cooperation 
on the part of MSG with the parent companies, 
who are themselves pay-TV suppliers, the same 
need arises for cooperation with other pay-TV 
suppliers who avail themselves of infrastructure 
and services.

<M) (b) The setting-up of MSG has neither the object 
nor the effect of coordinating the comperinve 
behaviour of undertakings, which remain 
independent of one another. A risk of 
coordination between Bertelsmann and Kirch is 
in particular not to be expected in the 
introduction of new pay-TV services or the 
conversion of present advertising-financed 
programmes- into pay-TV programmes. The 
pay-TV activities of Bertelsmann and Kirch are 
currently combined in the joint venture 
Premiere. Premiere’s three parent companies 
have undertaken 'as a specific measure 
embodying their company-law obligations in 
the joint venture’ not to participate in any 
other German-language pay-TV service for the 
duration of the joint pay-TV service without 
the agreement of the other partners. If 
therefore in future Bertelsmann and Kirch were 
to supply pay-TV programmes independently 
of each other, any coordination of such 
independent activities would be the result of 
cooperation in Premiere. It is not apparent that 
any additional coordination through MSG is 
necessary in that connection and that such 
additional coordination might be relevant to 
the concentrative or cooperative nature of 
MSG.

(') In the published vmioa of the Dcciuon, «ora« mformanon 
has hereinafter been omitted, pursuant to the provisvons of 
Article 17 (2) of Regulation (EEC) No 4064/39 concerning 
nofl-dudoture of business tccrtts.

Nor can a risk of coordination within the 
meaning of Article 3 of the Merger Regulation 
between the parent companies be assumed in 
the installation of a digital infrastructure and in 
the use of such systems. The installation of an 
appropriate digital infrastructure for pay-TV 
and its use is precisely the business object of 
the joint venture. Cooperation within a joint 
venture within the framework of the business 
object is a characteristic of every joint venture 
and cannot be used as evidence of its 
cooperative nature. The Commission finally has 
no evidence that Telekom or Kirch or 
Bertelsmann intend to supply the 
abovementioned services beyond MSG. After 
the establishment of MSG, Telekom, in 
particular, can No longer be regarded as a

227
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(20) The operation of pay-TV requires a special 
technical infrastructure consisting essentially of an 
adaptor for decryption (decoder), 
conditional-access technology and a subscriber 
management system. A series of services required 
for the operation of pay-TV are provided on the 
basis of this infrastructure.

potential competitor of the joint venture, since 
the development of an additional alternative 
infrastructure , by Telekom would be 
economically unjustifiable in view of its 
investment in MSG and would run completely 
countcr to the strategy pursued by Telekom in 
helping to set up MSG.

(16) Lastly, it appears improbable that there will be 
any coordination between Kirch and 
Bertelsmann via MSG on the market for 
advertising-financed television. Although 
Bertelsmann and Kirch each have holdings in 
adverrising-financed television channels, it is 
not apparent why cooperation in the pay-TV 
area and in services for pay-TV should, for 
example, lead to a restriction of competition 
between RTL and SAT 1. The same applies to 
the relationship between Telekom and the joint 
venture as regards future non-media-related 
communications services provided by 
Telekom.

II?) It must accordingly be assumed that the 
setting-up of MSG represents a concentration 
within the meaning of Article 3 of the Merger 
Regulation in the form of a concentrative joint 
venture.

viewers (pay-TV) and the market for 
cable-television networks.

1. Administrative and technical services for 
pay-TV

(21) (a) Pay-TV programmes are generally broadcast by 
cable or satellite. Unlike free commercial 
television, they require a specific system to 
ensure that" only1 authorized viewers, that is, 
subscribers to the particular pay-TV supplier, 
can receive the programmes. This requires the 
installation of a decoder in the home of every 
pay-TV viewer in order to unscramble the 
television picture, which is scrambled when the 
television signal is broadcast.

JV. COMMUNITY DIMENSION

< 181 The aggregate worldwide turnover of Bertelsmann, 
Kirch and Telekom is more than ECU 5 billion. In 
the financial year 1992/93, Bertelsmann earned 
ECU 9 billion, the Kirch group ECU (...) million 
and Telekom ECU 29,3 billion. Each of the three 
undertakings achieves an aggregate 
Communiry-wide turnover of more than ECU 250 
million. The undertakings concerned do not all 
realize more than two-thirds of their aggregare 
Community-wide turnover within one and the 
tame Member State. The concentration therefore 
has a Community dimension within the meaning of 
Article 1 of the Merger Regulation.

V. ASSESSMENT UNDER ARTICLE 2 OF THE 
MERCER REGULATION

either bought or rented from shops or leased 
out to viewers. Since, at least in the initial 
phase, the price of the digital decoders which 
will in future be installed will amount to 
between DM 1 000 and DM 1 500 and as a 
resulti the cost to the individual viewer is 
relatively high, it may be assumed that, at least 
in the first five years, digital pay-TV decoders 
will normally be rented. This means that the 
installation of a decoder base requires a major 
investment by the operator of a pay-TV 
infrastructure.

(22) Since most households will, following the 
introduction of digital television, continue for a 
number of years to be equipped with an analog 
television set, there will also be a need for a 
digital-analog convenor that will allow the 
digital signals to be received in analog form. 
The convertor and decoder will in all 
probability be available in a single device 
(‘set-top box') and in the longer term be 
incorporated in satellite receivers or directly 
into television sets.

A. Relevant product markets

119) The proposed concentranon affect! the market for 
/  administrative and technical services for suppliers 

of pay-TV and other television services financed 
through subscription or payment by viewers, the 
market for pay-TV and other television services 
financed through subscription or payment by

^ / 2 2 8

|2J| (b) In addition to the decoder base, pay-TV 
requires a system of conditional access. This 
system comprises the transmission'of encrypted 
data, which contain information on the 
programmes or packages of programmes 
subscribed to and on the entitlement of the 
pay-TV subscribers to receive the programmes, 
together with the television signal, and possibly
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smart cards which are made available to the 
viewer and are able to decipher the encrypted 
authorization data and transfer them to the 
decoder. Control of conditional access takes 
place either within the decoder or by means of 
one or more smart cards inserted in the 
decoder.

(25) (c) In addition to the decoder base and encrypted 
conditional access, there is also a subscriber 
datafile in which all the relevant information 
on pay-TV subscribers is stored, including 
invoicing and in payments (subscriber 
management system).

(24) In Western Europe, there are at present — for 
analog pay-TV — at least five encryption 
systems which operate on a proprietary basis: 
Videocrypt (used by BSkyB and Adult Channel 
in the United Kingdom and by Filmnet in the 
Benelux countries), Syster /Nagravision (Canal 
Plus in France end Spain, Premiere in Germany 
and Austria and Teleclub in Switzerland), 
Eurocrypt (Filmnet and TV 1000 in 
Scandinavia), lrdeto (Telepiù in Italy) and 
Luxcrypt (RTL 4 and RTL 5 in the 
Netherlands). Harmonization throughout 
Europe has been achieved for 
scrambling/descrambling, for the digital signal 
broadcasting standard (MPEG II) and for the 
licensing of proprietary conditional access 
technologies within the framework of the 
European Project for Digital Video 
Broadcasting (DVB), which consists of 
approximately ISO companies with interests in 
the field of digital TV in Europe. As far as 
encryption technology is concerned, the 
intentions of the individual enterprises vary. In 
particular, pay-TV suppliers such as BSkyB, 
Canal Plus and Filmnet are convinced of the 
need for proprietary encryption technology and 
tee the SimulCtypt concept as the appropriate 
approach to  conditional access in digital 
television. On the other hand, potential pay-TV 
suppliers and network operators prefer a 
common-interface solution. With Simulcrypt, 
pay-TV broadcasters can have simultaneously 
access to  bases of consumer decoders which use 
different conditional access systems, on the 
basis of agreements and of technical 
arrangements defined in the DVB. On the other 
band, in a 'common interface' solution, the 
decoders can be already technically designed so 
that they can ‘understand* very different access 
control systems thanks to  modules and/or 
smart cards. In the framework of DVB, an 
agreement was recently reached on the 
provision of both concepts ‘Simulcrypt* and 
‘Common Interface*. A code of conduct is 
added to  Simulcrypt for governing commercial 
relations between parties in the market. Some 
of the DVB members have signed the code, 
others have not.

I

(26) The infrastructure described forms the basis for 
the services relating to  the operation of 
pay-TV. These involve primarily the following 
administrative and technical services:

— the making available of decoders,

— the handling of conditional access,

— subscriber management in respect of 
pay-TV customers,

, i
— settlement of accounts with programme 

suppliers.

(27) (d) The technical and administrative services for 
pay-TV can be provided by a pay-TV supplier 
itself. This is currently the case with Premiere. 
The pay-TV supplier can also make its 
infrastructure available to other pay-TV 
suppliers. This is, for example, the case with 
Canal Plus in France and — for satellite 
pay-TV — with BSkyB in the United Kingdom. 
Premiere, too, intends to offer its services to 
other enterprises. The infrastructure may, 
however, also be operated by undertakings 
which are not programme suppliers. This is the 
case in particular with cable network operators. 
The provision of the relevant services by cable 
network operators is commonplace in the 
United States.

(21) MSG will make the decoders available (at least 
in the short and medium-term), and will also 
carry out access control and subscriber 
management for pay-TV providers. In so doing, 
MSG will have direct contractual relations 
mainly with the programme suppliers. The 
pay-TV subscription agreement will be 
concluded between the programme supplier 
and the final consumer. In addition, MSG will 
lease the decoders to the end user - in any case 
for quite a few years. Finally, the programme 
supplier must conclude user agreements with 
Telekom and other network or satellite 
operators.

(29) Under the subscriber management system, 
MSG will also monitor in-payments and pass

l/229
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on information on this to any pay-TV supplier 
cutting off the conditional access signal for 
subscribers who are late with payments. MSG 
will, according to the parties themselves, 
neither offer programmes or interactive services 
nor undertake packaging <the putting together 
of programme packages). The packaging and 
marketing of the programmes transmitted 
through MSG will be carried out by the 
programme organizers themselves. MSG 
intends to offer its services as from 1995 to 
programme suppliers irrespective of whether 
they broadcast their programmes using digital 
or analog technology. Since, as described 
below, the introduction of digital technology is 
imminent and since Kirch and Bertelsmann, as 
co-partners in the only analog pay-TV 
broadcaster so far in Germany, do not intend 
to put together any further pay-TV 
programmes on an analog basis (apart from a 
children's channel which Premiere intends to 
introduce), it is not to be expected that MSG 
will to any significant extent be further 
involved in analog programmes.

<30i (el Even if there is at present no market in 
Germany for the services provided by MSG, 
such a market is expected to develop, in 
particular following the introduction of digital 
television (see paragraph 2). Since it is unlikely 
that all suppliers of television communications 
services will have their own infrastructure, the 
relevant demand should develop quickly, 
leading to the supply-side development of the 
services offered by MSG.

(31i (f) According to the conception underlying MSG, 
it must be assumed that there will be a single 
market for services relating to digital pay;TV 
and other digital interactive television 
communications services. MSG will offer 
decoder, conditional access and subscriber 
management from one and the same body. The 
u m e package of services is provided on an 
analog basis by Premiere and Selco. Selco also 
markets the pay-TV programmes which it 
handles. After the agreement within DVB on 
the parallel existence of several access control 
solutions, the services, in particular the 
subscriber management system, could also be 
supplied separately. A number of the 
undertakings surveyed by the Commission 
accordingly consider it possible that a separate 
market for subscriber management by 
specialized firms may develop. In connection 
with subscriber management or separately from 
it, a special market might possibly also develop 
for programme packaging, which means the 
putting-together of packages of programmes 
from different programme suppliers.

2. Pay-TV

(32) Pay-TV constitutes a relevant product market that 
is separate from commercial advertising-financed 
television and from public television financed 
through fees and partly through advertising. While 
in the case of advertising-financed television, there 
is a trade relationship • only between the 
programme supplier and the advertising industry, 
in the case of pay-TV there is a trade relationship 
only between the programme supplier and the 
viewer as subscriber. The conditions of 
competition are accordingly different for the two 
types of commercial television. Whereas in the case 
of advertising-financed television the audience 
share and the advertising rates are the key 
parameters, in the case of pay-TV the key factors 
are the shaping of programmes to meet the 
interests of the target groups and the level of 
subscriber prices (see also the Commission 
Decision of 5 August 1994-IV/M.410 
Kirch/Richmont/Telepiu). There is, however, some 
relationship between pay-TV and free-access TV in 
that the growth of the pay-TV market is slower 
where the programmes provided by free-access TV 
broadcasters are relatively varied. Thus, the 
development of the figures of Premiere subscribers 
was different in Germany as compared to the 
development of subscribers in France or the United 
Kingdom (see point 48). But this does not change 
anything about the original character of the 
pay-TV market. The distinction between the two 
markers could, however, become blurred in the 
case of pay-TV programmes that are financed from 
a mixture of sources. Such programmes can be 
expected in various countries in future. On the 
German market, however, there is as yet no 
evidence of pay-TV having such mixed-financing 
sources, particularly since Premiere is financed 
solely from subscriptions and payments by viewers. 
According to various market participants, the 
absence of programme breaks for advertising will, 
on the contrary, be an important argument in 
winning customers over to digital pay-TV.

(331 Pay-TV programmes and free-access, 
advertising-financed programmes also differ in 
terms of content. Digitalization allows the signals 
being transmitted to be highly compressed and will 
therefore lead to a considerable increase in 
transmission capacities. At present, some 14 
million households on cable and some seven 
million households with satellite receivers can 
receive about 30 television programmes in analog 
form. In the digital age, 200 or more television 
programmes are considered possible. The new 
programmes would probably be mainly pay-TV

t
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investment of more than ECU |...| (') million over 
the next three years.

programmes, since there are limits to the further 
growth in the volume of television advertising and 
since the market for advertising-financed television 
therefore appears essentially to be a mature one. 
Against this background, a variety of new, 
payment-financed special-interesr programmes may 
be expected, meeting the demand of specific target 
groups (e.g. sport, music, news, feature films or 
children's programmes). Although a similar trend 
towards special-interest channels may be observed 
in the case of advertising-financed television too, 
this is not comparable with the specialization to 
be expected in digital pay-TV. In addition, 
digitalization in conjunction with the use of the 
telephone or cable network as the return channel 
allows the introduction of inter-active television 
services such as pay-per-view, near-video- 
on-demand, video-on-demand, home banking, 
home shopping and teleteaching.

(34) According to the information provided by the 
parties, digitalization of Telekom's cable network 
will take place in 1995. By early 1995, digital 
reception should be available to 80 % of 
households on cable (assuming, that they have a 
decoder). This is expected to rise to 96 % during 
the course of the year. Satellite transmission can 
already be carried out in either analog or digital 
form: only the terrestrial broadcasting and 
reception facilities require adjustment. In 
Telekom's broadband cable nerwork, there will in 
future, in the hyperband range of 300 — 450 
MHz, be 15 channels available for the transmission 
of digital programme signals. A total of four to 10 
digital programmes is td be available on each 
channel. In a first stage, Telekom intends to 
provide three channels for digital pay-TV by the 
end of 1995.

(351 Whereas in the United States a directly receivable 
digital satellite programme package comprising an 
initial range of 75 programmes (DirectTV) was 
started early in 1994, Europe is at present at the 
nage of pilot projects. In the United Kingdom 
BSkyB is offering pay-per-channel and 
pay-per-view via satellite while BT is going to try 
out video-on-demand using partly digital 
technology. In France, France Télécom has just 
issued an invitation to tender for an order for the 
supply of 300 000 decoders. Canal Plus similarly 
intends to introduce digital decoders in 1995. 
Bertelsmann has embarked on cooperation with 
Canal Plus in the pay-TV area, involving

(36) In Germany, several pilot projects for digital and in 
some cases interactive television are getting under 
way this year, for example in Nuremberg, 
Hamburg und Berlin. Projects involvinn interactive 
services, including near-video-on-demand and 
home-shopping, will start >at the end of 1994 in
4 000 households in Baden-Württemberg (Multi 
Media Services Pilot) and in Hamburg (D1TB 
Gesellschaft für digitales interaktives Fernsehen 
mbH). In the home-shopping area, the mail order 
firm Quelle Schickedanz AG is planning to 
introduce home-shopping as from 1995 and wants 
to develop this into its own satellite channel with 
an ‘electronic catalogue’ and a range of available 
services and entertainment. Most of the 
undertakings surveyed by the Commission in this 
proceeding accordingly expect there to be an 
increase in digital pay-TV and digital interactive 
services between 1995 and 1998. Premiere, the 
pay-TV channel operated by Bertelsmann, Kirch 
and Canal Plus has announced that it hopes to be 
able to offer near-video-on-demand and 
pay-per-view as from 1995/96.

(37) According to a survey reported in 'th e  specialist 
press, at least 20 % of television viewers over 14 
years of age in Germany would be prepared to 
spend money for pay-TV in addition to the 
television licence fees and the fees for the 
broadband cable nerwork. This would give a 
market potential of over 10 million viewers for 
pay-TV. Telekom itself, as part of its planning for 
MSG, anticipates 3,4 million connected households 
by 2005.

(38) It is doubtful whether all forms of 
payment-financed communications services for 
picture-receiving appliances are to be included in 
one and the same market. Interactive services such 
as home shopping or home banking in particular 
might have to be regarded as separate. However, 
according to what is known at present, pay-TV in 
the form of pay-per-channel, pay-per-view and 
near-video-on-demand constitutes a single market, 
since, in such forms of viewing, the broadcaster 
alone determines the programme sequence and 
timing and the viewer has only limited choice 
available (in the case of near-video-on-demand, for 
example, a specific number of feature films is 
available for selection, with each being repeated at 
specific times of the day). Things might be different

(') Business secret; according to press articles approximately 
ECU 300 million.
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in the case of v ideo-on-demand proper,  with the 
customer selecting a p rogram m e of his choice from 
an electronic Video library. However,  since this 
form of broadcast ing  will, according to the 
information  provided by various potential  market 
participants ,  p robably  no t  be achievable for 
technical reasons over the next few years, if need 
not be assigned specifically to any particular 
market.

3 Cable television networks

139j In the Com m iss ion 's  view, a separa te m arket can 
be considered to exist for cable television 
networks.

above could be reduced by similar pnvment terms 
(instalments)  mav result in a certain degree of 
substi tutabili ty. This does not, however, have anv 
particular  importance  in Germ any because of the 
very advanced degree o f  cable link-up as compared 
to o ther M em ber  States and  because of various 
o ther c ircumstances set ou t  below. Households 
with television are quite  frequently faced with the 
difficulty that  the acquisit ion of satellite dishes is 
prohibited on aesthetic g rounds by the landlord or 
by the ow ners '  association in the case of multiple 
dwellings. Lastly, a household  already on cable or 
having a satellite receiver is normally not ready to 
make a further investment in the other form of 
transmission (lock-in effect). Multip le dwellings 
may increasingly be switching from cable to 
satellite in o rder  to receive foreign broadcasters, as 
the parties report ,  bu t  this does not mean that  the 
two means of reception are in terchangeable, since 
the p rogram m es supplied differ.

■40. The parties have submitted that,  following the 
introduction  of digitalization, there will no longer 
be a separate relevant m arke t  for cable television 
nerworks. They argue that  there would then no 
longer be any shortage of transmission capacity. 
Thev also consider that  cable,  satellite and 
terrestrial  frequencies are now  regarded by the 
consumer as interchangeable and entail comparable  
financial charges for viewers and for program m e 
suppliers.

I-» I This view cannot  be accepted for a num ber of 
reasons. Regardless of whether  the form oi 
t ransmission is analog or digital, television can be 
broadcast via terrestrial frequencies,  satellite or 
cable networks.  There are considerable differences 
ber\*ecn the three means of transmission, as far as 
the technical conditions and financing are 
concerned. While terrestrial transmission and 
satellite television only require the viewer to install 
i n  aerial or a  satellite dish at his o w n  expense, 
cable television presupposes the maintenance of a 
cable nerwork  fmanccd by the viewer through 
cable feet. It m akes a difference to the final 
consum er whether  he has to  incur a large am oun t  
of  expenditure  o n  a one-off  b a n s  for one form of 
transmission (for example,  for the satellite recetver) 
or  whether he prefers to  incur low-level, regular 
payments in the form of cable fees. A lthough in 
Germ any m arke t  penetrat ion  th rough  cable 
connections (some 14 million) is particularly  high 
com pared  with o ther  M em ber States, the choice 
between different means of transmission is not a 
s tra ightforward  matter  for a large num ber of 
households, even in Germ any. Of the total of 
a round  33 million households with television, 
some 8 million are not yet on  cable,  and there are 
at present no plans at all to link a further 9 
million households up to cable.  The  fact that  some 
8 million of households could  still have a choice 
and that the differences in financing referred to

(42) From the program m e suppliers’ point of view as 
well, contra ry  to the view put forward  by the 
parties, cable and satellite are not interchangeable 
in terms of costs.  Tak ing  the cost comparison put 
forward  by the parties, it is true that  a program m e 
supplier broadcast ing  via satellite and also feeding 
the satellite p rogram m e into the cable network has 
com parab le  costs to a supplier broadcasting only 
via the cable network. However,  if a program m e 
supplier broadcasts  solely via satellite 
ldirect-to-home), this entails significantly higher 
costs per household  and  per year.

>4Ji Lastly, it is not the case, as the parties argue, that 
there is no longer a separate relevant market for 
cable ne tw orks  because digitalization has removed 
the shortage in the means of t ransmission of 
television signals. W hether  an economic item is 
available to customers in limited or sufficient 
numbers does not determine the existence of a 
relevant m arket for such an item. The decisive 
factor is whether t rade relationships based on 
payment exist  in respect of a good or a service. 
This is at present and  will in future be the case 
with the transmission capacity for television 
signals, whether in analog  or digital form.

144) For the reasons, the Com mission considers that 
there is a separate relevant m arket for cable 
television networks.

B. Relevant geographic market.

(45) On the basis of the results of  the Com mission 's  
investigations, the relevant geographic m arket  for

í/232
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all of the three product markets defined is restricted to 
Germany. However, as far as the market for services is 
concerned, it cannot be ruled out that MSG will over 
time — possibly with local partners -*»- extend its service 
activities to other countries as well.

(46) 1. In the case of pay-TV, this is due in particular 
to the fact that the programmes offered in 
Germany are to a large extent not 
interchangeable with programmes offered in 
other countries. The conditions of competition 
for pay-TV suppliers are, at present and for the 
foreseeable future even after digitalization of 
the means of transmission, considerably 
different in the individual Member States for 
the following reasons:

— TV programmes are very largely nationally 
restricted and broadcast only in the relevant 
national language. Broadcasting rights are 
granted for one or more specified countries 
or language regions. Such granting of 
broadcasting rights and the timing of 
so-called ‘windows’ for feature films, video 
and pay-TV are subject to various statutory 
provisions and provisions agreed between 
the suppliers respectively. Furthermore, 
foreign language films or other programmes 
are almost never broadcast in the original 
language. Whereas, for example, English 
language films are frequently broadcast in 
the Benelux countries and in Scandinavia 
with subtitles in the relevant national 
language, dubbing is the usual practice in 
Germany, France, Italy and Spain. This 
entails differing costs for the broadcasters.

competition between Memlxrr States. The 
^ supplier structure in analog pay-TV is 

characterized by the fact that, in virtually every 
Member State, one particular supplier has a 
dominant market position or indeed a 
monopoly. This is the case with BSkyB in the 
United Kingdom, Canal Plus in France and 
Spain, Filmnet in the Benelux countries, Telepiii 
in Italy and Premiere in Germany. Only in 
Scandinavia are several suppliers operating 
(Filmnet, TV 1000, Tele TV). Similarly, prices, 
the number of programmes and combination 
possibilities differ. Even the encryption systems 
described above can be differentiated, albeit 
more at regional level, as between the large 
suppliers. Premiere is at present the only 
supplier with only one programme. The 
German market accordingly has a 
conspicuously lower level of penetration by 
pay-TV. Only around 800 000 German 
households having television — 2 % of the 
total — subscribe to Premiere. In France and 
the United Kingdom, the corresponding rates 
are 16 % and 15 % respectively. A difference 
in market penetration may not as such indicate 
a market access barrier. However, according to 
a number of television market competitors of 
the enterprises involved in the concentration, 
the discrepancy for example between Germany 
and France is due to differences in how 
attractive is the range of feature films shown 
on free-access advertising-financed television. 
The broad range of feature films in German 
television will probably make market access 
more difficult for third parties in the future as 
well.

it is true that, in certain niche markets, 
there are already programmes broadcast 
beyond linguistic borders, such as for 
example the Franco-German channel Arte 
or the music channel MTV. Generally, 
however, the range of programmes 
available and the programme mix are 
dearly determined by cultural differences 
and specific preferences on the part of the 
relevant audience.

(49) From a technical point of view, finally, account 
must be taken of the fa« that in the case of 
pay-TV the viewer can receive programmes 
only via a decoder. This in principle opens up 
the technical possibility of operating price 
differentiation for identical programmes as 
between different Member States.

(47) The language barriers and regulatory 
differences in particular will continue to exist 
even in the digital pay-TV age. It is to be 
assumed that pay-TV programmes in Germany 
will continue in future to be predominantly 
German language programmes. This factor 
alone means that the conditions of competition 
will be different from other non-German 
speaking countries.

(48) However, the market for pay-TV demonstrates 
further differences in the conditions of

(50)

1/233

Although following the introduction of 
digitalization it is to be expected that there will 
be an increase in supply and the development 
of various interactive services, the structural 
imbalances on the supply side will not be 
evened out in the short-term. It is already 
foreseeable that today’s leading pay-TV 
suppliers will also play a leading role in digital 
television. The Commission's investigations 
have shown that Germany is regarded as the
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largest potential market in Europe for pay-TV 
services.

(51) This would also be true for German suppliers 
wishing to operate in Austria. Here, bearing in 
mind the lack of any language barrier, a market 
could be assumed to exist for German language 
pay-TV. Currently, the pay-TV channel 
Premiere, which is operated by Kirch, 
Bertelsmann and Canal Plus, has the great 
majority of its subscribers in Germany; it has 
less than (...) % of its subscribers in Austria. 
There are currently no other pay-TV suppliers 
in these two countries. For this reason and 
because of the conditions of competition at the 
beginning of the digital pay-TV era set out 
below, the competition assessment of the 
concentration would be the same even on the 
assumption of a geographic market 
encompassing both countries.

(52i 2. Since the services being offered by MSG are 
closely connected with the supply of pay-TV, it 
must be assumed that the market for these 
services too will in the foreseeable future 
remain confined to Germany. Although MSG 
is, according to the parties, geared to 
Europe-wide activity and there are no obstacles 
to the supply of decoders and smart cards and 
the acquisition of subscribers abroad and the 
linguistic and regulatory differences, which are 
of some relevance in the pay-TV sector, have 
no direct effect on the service sector, the 
pay-TV suppliers handled by MSG would, as 
already noted, have to have transmission 
capacities with the respective national network 
owners. Thu may be of little relevance in 
countries where television programmes are 
received mainly by satellite, but it is of crucial 
importance to the German market where over 
14 million households are on cable. MSG will 
accordingly initially operate only in Germany 
Even Premiere, which provides the necessary 
services itself and, according to its own 
statement, could also provide them for other 
pay-TV suppliers, has, as stated above, the 
great majority of its subscribers in Germany. 
To the extent that German provider» of 
pay-TV also acquire subscribers in other 
German-speaking regions, MSG'i service 
market will probably also spread to such 
areas.

(53) Even though it may be true that supply by 
foreign programme suppliers does not 
necessarily require them to have their own 
technical infrastructure in Germany, such an 
infrastructure appears to be an advantage. 
Hitherto the relevant services have always been

I

provided by the national pay-TV supplier. The 
recent establishment of the German marketing 
and services undertaking Selco for BSkyB 
pay-TV programmes and other English 
language programmes further illustrates this. 
MSfi’s market chances also rest to ;i not 
insignificant extent on the existence of a 
well-developed cable network in Germany. This 
network will in itself and in conjunction with 
the telephone network also be of particular 
importance for future interactive services. This 
applies particularly in view of the imminent 
introduction of ISDN technology on the basis 
of the glass fibre broadband cable nerwork. 
allowing the development of a two-way data 
transmission network with almost unlimited 
capacity. Against the background of the 
significantly smaller degree of connection to 
cable in most of the other Member States, 
particularly in France and the United Kingdom, 
there will for the foreseeable future not be any 
homogeneous conditions of competition 
between Germany and the ocher Member 
States. With regard to Austria and its cable 
networks, developments could, for the reasons 
set out above (point 52), result in the 
emergence of a German language market for 
services.

(54) 3. As regards the operation of cable television 
networks, there is already a national German 
market resulting from Telekom's statutory 
monopoly on laying and operating cable 
networks in public roads. This means that the 
conditions of competition in Germany are 
substantially different from those in other 
countries in which the nerwork monopoly has 
already been abolished and in some cases a 
large number of private network operators 
exist.

C. Effects of the concentration

1. Technical and administrative services

ISSl MSG will be the first supplier of technical and 
administrative services for pay-TV and other 
payment-financed communication services in 
Germany. Apart from Selco, an undertaking 
established in a special market segment, MSG will 
probably be the only supplier of such services on 
the German market in the near future and will thus 
have a monopoly. Although a monopoly in a 
future market that is only just beginning to 
develop should not necessarily be regarded as a 
dominant position within the meaning of Article 2
(3) of the Merger Regulation, the assumption that 
no market dominance exists presupposes in such a 
case that the future market in question remains
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open  to  future competit ion  and  tha t  the m onopoly  
is consequently  only tem porary .  How ever,  this 
condit ion  is n'ot m et in the present case. O n e  can 
expect tha t  the m arke t  for the services offered by 
M SG  is being sealed off a lready in the development 
phase  by the establishment o f  the joint venture and 
th a t  M SG will acquire a long-term m onopoly.

importance  th a t  in in troducing  digital television the 
preconditions be created for digital pay-TV. Since 
the addit ional  p ro g ram m es  made possible by 
digitalization w ould  probab ly ,  as already- 
described, mostly  be payment-financed, the success 
of digital television an d  hence better use of 
T elekom 's  cable ne tw ork  depends on the necessary 
infrastructure  for pay-TV being ensured.

(a) Elimination o f potential competition

(56) As already stated, experience in o ther  countries 
shows that  pay-TV suppliers or cable netw ork  
operato rs  are the most likely suppliers of technical 
and  administrative services for pay-TV. In 
G erm any ,  the only pay-TV supplier at present is 
Premiere, which is |Ointly controlled by its three 
shareholders,  Bertelsmann, Kirch and Canal  Plus. 
Premiere a t  present provides the necessary 
technical an d  administrative services for its pay-TV 
operat ion  itself. O n  the o ther side there is 
Telekom , which holds a m onopoly  under public 
law on the b ro ad b an d  cable ne tw ork ,  and  which is 
virtually the sole cable network opera to r  in 
Germany. Over 90  %  of cable ne tw orks  in 
Germ any  are operated  by Telekom. W ith the 
setting up  of M SG there is therefore a 
concen tra t ion  o f  those  enterprises which would 
each otherwise have had to install an infrastructure 
for digital pay-TV and provide the corresponding  
services. The  most  likely potential com petit ion  is 
thus excluded.already in the development phase ot 
the m arket.

(57) T h e  parties argue in response to this tha t  none of 
the undertakings setting u p  MSG w ould ,  in view of 
the substantial  investment required, be p repared  on 
i n  o w n  to  open  up  the m arket  for the services 
being offered by MSG. According to  the 
submission o f  the parties, none of the shareholders 
in MSG w ould  accept (he risk associated with the 
investment on  its o w n  and  w ithout  (he combined 
k now -how  required for the protect. It must be 
g ran ted  to  the parties tha t  the investment required, 
which according (o > the docum ents  available is 
estimated a t  DM (...) million over the next 10 
y e a n ,  is of  a considerable  o rder of  m agmrude 
H ow ever ,  Bertelsmann/Kirch on the one h and  and 
Telekom on  the o ther  have the resources to  carry 
o u t  a protect such as MSG on their o w n  a t  well. 
Each also has  a s trong  interest in setting up  a 
technical infrastructure  for digital pay-TV. In the 
case o f  Benelsm ann/Kirch , this is because of the 
addit ional  p rog ram m e  possibilities th a t  digital 
television makes available precisely for pay-TV In 
the case o f  Telekom , it is of  considerable

(58) The argum ent put fo rw ard  by the parties that they 
could assume the risk of investing in digital 
infrastructure  only jointly also appears  rather 
unconvincing if one bears in mind experience with 
the in troduction  o f  the mobile telephone system 
GSM  in Germ any .  Here  too , an infrastructure 
covering as much of the coun try  as possible had to 
be set up for a new com m unica tions system, ’l et it 
proved possible for  two competing mobile 
te lephony operato rs  to undertake  the task. It was 
thus ensured th a t  mobile telephony users can 
choose bcrween tw o  competing  systems, system D1 
operated  by Telekom  and  system D2 operated by a 
private consort ium . W hereas M S G ’s investment is 
to am o u n t  to some D M  (..) mill ion over 10 years, 
each o f  the D1 and  0 2  operato rs  invested DM 2,5 
to 3 billion over a period o f  five years.

(59) It is apparen t  from T e lekom ’s docum entat ion  on 
the MSG proiect that  Telekom  has a strategic 
interest,  th rough  the development of  a service 
undertaking, in entering the pay-TV m arket and 
the future m arket  for interactive higher-value 
services. With the p rom otion  of the spread of 
pay-TV as an entry  into interactive services, the 
possibility opens up  for Telekom to pursue a more 
strongly use-oriented policy in the b road b an d  cable 
service area ra ther  th an  a purely connection-rela ted 
payments and charges policy. Against this 
background, it appears  likely that,  if it were not 
involved in MSG, Telekom would independently 
enter (he m arke t  for technical and administrative 
services and w ould  hence operate  a pay-TV 
infrastructure tha t  would not be controlled by 
Bertelsmann/Kirch. If necessary, Telekom could 
also undertake  this task together with other 
partners no t  active in the field of  pay-TV.

(bl Partitioning o f the market

ifcOi It appears  scarcely conceivable that  competing 
suppliers in G erm any  could enter the market 
for technical and administrative services for 
pay-TV once M SG had established itself on 
tha t  m arket.  The  installation of an alternative 
infrastructure would  require a large am o u n t  of 
investment that  would  be undertaken by other 
suppliers or groups of suppliers only if there 
was a chance of market penetration. However,

i/235
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such a chance would  scarccly exist if M S(i  had 
already occupied the m arke t.  An alternative 
supply  o f  services would  have to impose itself 
against the combined competit ive advantages 
and  specific strengths o f  T elekom  on the one 
hand  an d  Berte lsmann/Kirch on  the other. This 
appears  hard ly  possible.

(aai S t r e n g t h s  o f  T e l e k o m

i61) The following specific strengths o f  Telekom are 
particularly  relevant to  the joint venture M SG and 
the m arke t  for the services offered by MSG:

—  Telekom has a b ro a d b an d  cable ne tw ork  with 
at present over 13 million connected 
households,  which represents more than 90 % 
of all cabled households in G erm any  (a total of 
14 million cable connections).  O f  the tw o  basic 
m eans o f  t ransm in ing  pay-TV, the cable 
ne tw ork  plays a far greater role in Germany 
than  satellite TV, which at present can be 
received by seven million households. In 
addit ion ,  regional or local m arke ts  can  be 
reached most  cheaply via direct,  locally limited 
inputs into  the cable nerwork. Because of the 
im portance  of the cable ne tw ork  in Germ any, it 
makes sense for services relating to pay-TV to 
be provided only if they relate to pav-TV' 
p rogram m es tha t  are also transmit ted  by cable. 
Restricting services to satellite p rogram m es is 
conceivable only in special m arke t  segments,  
such as the area  of activity covered by Selco, 
described below. Apart  from such segments, 
any pay-TV provider is therefore dependent  on 
the use of the cable ne tw ork  o f  Telekom.

satellites, wh i ch  pl;iy j  Jomin.i t it  role in rhe 
Com m unity .

—  As the o w n er  o f  the b ro ad b an d  cable nerwork 
and  at the same time the holder of the 
m onopoly  for the fixed telephone network. 
Telekom contro ls the tw o  main means of 
transmission th a t  can provide the return 
channel required for interactive digital 
television. The  use of the mobile phone system 
as a return channel,  though technically 
possible, does not appear  to be an  appropria te  
alternative in economic terms at least tor 
private households.  According to the 
Com mission 's  in form ation ,  the b roadband  
cable nerwork in Germ any cannot  for technical 
reasons be used at present as a neturn channel.  
This w ould  require further investment.  This 
makes T e lek o m ’s telephone ne tw ork  or its glass 
fibre ne tw ork  all the more important  as the 
only channel currently  available for interactive 
television.

—  W ith the cable ne tw ork ,  Telekom has a 
customer base tha t  may be of considerable 
importance for the operat ion  of pay-TV. 
T elekom  has direct access to abou t  four million 
individual customers.  It is in addition  indirectly 
involved in the cable service companies, which 
look after a further 900 000 cable users in the 
netw ork  level 4 area (house distribution 
equipment).  Furthermore ,  with its Telekom 
shops represented th ro u g h o u t  the country,  
Telekom also has a national d is tr ibution base.

—  As a cable and telephone netw ork  operator,  
Telekom has experience in network 
m anagem ent and the technological k now -how  
for com m unica tions  services.

—  A» the o w n er  o f  the cable ne tw ork ,  Telekom 
will be in charge o f  digitalization in the 
hyperband  area .  It will determine the gradual 
expans ion  o f  the transmiss ion  channels for 
digital television and  can  thus contro l the 
developm ent o f  the transmiss ion  capacity for 
digital television.

—  W ith i n  recently acquired 16,6 %  holding m it>2, 
SES, T elekom  has become the second largest 
shareho lder ,  after the C ra n d  Duchy ot 
L uxem bourg ,  in the m ain  E uropean satellite 
o p e ra to r ,  which  reaches 6  million households
in G erm any  via the Astra satellites. Telekom is 
represented on  the board  of directors of SES 
and  co llabora tes  with SES in o rde r  to ensure 
c o m p a t ib i l i ty  berwecn the satellite network 
an d  the  cable  ne tw ork  in the digital television 
area.  Even if Telekom  does no t  con tro l  SES, it 
can ,  th ro u g h  its stake in SES, influence the 
allocat ion  of satellite channels  using the Astra
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The specific strengths o f  Telekom outlined above 
confer substantial  competit ive advantages on MSG 
as com pared  with  potential  competitors.

(bb) S t r e n g t h s  o f  B e r t e l s m a n n / K i r c h

As the only supplier of  pay-TV so far, 
Bertelsmann/Kirch already have, th rough  Premiere, 
a subscriber base which they can also use in future 
digital pay-TV. T he  parries ob |ect in this respect 
that  Premiere’s subscriber base would  not be 
sufficient to ensure a pay-back on the investment 
in MSG. This m ay be true. However,  the risk of 
investment in a digital infras tructure  is significantly 
reduced if the service provider can  build on a 
subscriber base of ana log  pay-TV customers. Each 
competitor  o f  M SG w ou ld  have to build on a 
subscriber base which the pay-TV suppliers 
handled by them w ould  have to first acquire.
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C om peti to rs  o f  Bcrtelsmann/Kireh on the market 
for pay-TV would ,  in contrast  to the parent 
companies o f  Premiere, have to start  from scratch. 
The  same applies to  potential  competitors  of MSG 
in the area  o f  technical and  administrative 
services.

(63) As explained in detail below, Bertelsmann and  in 
particular  Kirch have preferential access to 
p rogram m e sofrware. Bertelsmann/Kirch have to a 
far greater extent  than  their potential competitors  
in the pay-TV m arke t  the possibility, after  the 
in troduction  of digital television, o f  offering 
additional a ttractive  pay-TV program m es. Any 
potential  com pet ito r  o f  M SG would consequently 
have to create  a cus tom er base w ithou t  having the 
p rog ram m es o f  the future leading pay-TV supplier 
available for its technical infrastructure. This 
increases substantially  the economic risk for an 
alternative service supplier.

(64j Lastly, Bertelsmann, which  has experience in the 
customer m anagem en t  o f  22 million book club 
m em bers worldwide and is the leading book club 
o p e ra to r  in G erm any ,  with  six million book club 
m em bers ,  has an  im por tan t  potential distribution 
channel for pay-TV. This  too  strengthens the 
chances o f  m arke t  success for future 
Bertelsmann/Kirch digital pay-TV program m es,  
which at the same time means for M SG tha t  its 
customer base is secured. In this respect, 
Bertelsmann argues th a t  a substantial p a n  of the 
book  club cus tom er base is only leased to 
Benelsm ann by (...] independent selling agents,  and 
tha t  Benelsmann is no t  interested in steering the 
buying pow er of book c lub clients from the current 
c lub products  to w ard s  o ther products. However,  
on  (he one hand ,  it is unlikely that  a selling 
m ethod,  which consists of recruiting clients 
th rough  independent  selling agents,  would 
seriously prevent the extension of the c lub’s 
product  range. O n  the o(her hand,  the a rgum ent of 
a transfer of  c lub  clients from books and  discs to 
pay-TV produc ts  is no t  very convincing. Any 
successful pay-TV p ro d u c t  presents a risk of 
transfer within the culture  budget of  consumers,  
whatever way is used for selling, and  the successful 
in troduction  o f  digital pay-TV u  precisely the 
declared objective o f  M SG  and  its parents.

(cc) O t h e r  s e r v i c e  s u p p l i e r s

C o rp o ra t io n  Ltd (49,9  % ),  which belongs ro the 
M urd o ch  group. According to rhe information 
available to the Com miss ion, Selco's business 
object is confined to the marketing ot 
foreign-language program m es in Germany. This 
p robably  involves primarily p rogram m es from the 

.  pay-TV supplier BSkyB, which belongs to the 
M urd o ch  group. Selco will therefore operate  in j  

niche m arket with a limited subscriber base It 
should fu n h e r  be noted  tha t  47,7 % of the shjres 
in PR O  7 are held by M r  T hom as  Kirch, the son 
of the ow ner  of the Kirch group. It appejrs  
furtherm ore tha t  PRO 7 to a large extent 
purchases Kirch-group p rogram m e software tor 
use in its program m es.  PR O  7 therefore should 
probably  be included a t  least in the sphere ot 
influence o f  the Kirch group. Against thib 
background it is hardly to be expected that  Selco 
will enter into active competit ion  against MSG.

(66) The Luxem bourg  com pany  Europa Online SA. 
which is m entioned by the parties and which is in 
the process of being sec up, is, according to press 
reports,  confined to interactive information services 
that  are com pute r-supported .  The share capital 
r ep o n ed  in the press of an  equivalent of DM  1,25 
million suggests tha t  it is im probable  tha t  Europa 
Online  will establish an infras tructure  for digital 
pay-TV.

(67) C ontrary  to the submission of the parties,  it cannot 
realistically be expected tha t  o ther  competitors  will 
enter M S G ’s m arket  in view of its competit ive 
advantages as described above. In this connection,  
a contradic t ion  in the parties 'subm ission  should be 
pointed out. O n  the one hand ,  M S G ’s investment 
risk is said to be so high that  Bertelsmann/Kirch 
and Telekom would  each be unable to take on the 
risk on their own. O n  the o ther,  according to the 
parties,  o ther com petito rs  will enter the market 
once MSG has successfully established itself on n.

(68) The assum ption that  in the long term MSG is to be 
expected to have a m on o p o ly  position is confirmed 
bo th  by the results o f  the oral  hearing, in which a 
num ber  o f  third parties took  p a n ,  and by a large 
num ber  o f  responses from o ther  firms surveyed by 
the Com mission, firms which  operate  in the 
television area or o ther  areas of relevance to 
MSG's activity. It is accordingly no t  to be expected 
that  an alternative service provider could establish 
itself as a com petito r  o f  MSG.

(651 The  only currently  k n o w n  com pany  wishing to 
offer in G erm any  similar services to those to be 
provided by M S G  is Selco Servicegesellschaft fur 
elektronische K o m m u n ik a t io n  m b H  (Selcol. Selco 
is a joint venture  between the private television 
broadcaster  P R O  7 (50,1 %) and News

I

(69) A dom inan t  position  on  the p a n  of MSG is also to 
be expected even if M SG with its present 
shareholder structure  were to decide to install a 
decoder base using a so-called ‘com m on interface'.  
‘C om m on interface’ m eans here an encryption 
technology design that allows any other

i/ 2 3 7
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pay-TV or service provider to operate  conditional 
access and  subscriber m anagem en t  using an 
available decoder base w ithout  requiring a licence 
for the use o f  the conditional access system of the 
firm th a t  installed the decoder base. This can be 
achieved because modules o f  different program m e 
or service providers can be plugged into a decoder 
equipped with  a c om m on interface, and  each 
m odule  con ta ins  the p roprie tary  encryption 
elements.  It is true that ,  under  such a system, 
potential  com petito rs  would  no longer require 
investment in their ow n  decoder base. However,  it 
cannot  be excluded that,  where decoders are leased 
to viewers,  M SG  might impose on  them  in the 
lease con tracts  the requirement tha t  they should 
not use the decoder  with m odules of o ther  pay-TV 
or  service providers  w ithou t  the consent of MSG. 
Such a con trac tua l  restriction w ou ld  be possible at 
the present stage o f  understand ing  within rhe DVB 
proiect. As a consequence o f  the restriction, 
competitors  o f  Bertelsmann/Kirch o r  o f  MSG 
would  no t  have free and  uncontro lled  access to the 
installed decoder base in spite o f  the com m on 
interlace, as long as decoders are  mainly o r  at least 
to a substantia l  extent leased by MSG and not 
bought by pay-TV subscribers . According to the 
business p lan o f  MSG. this will be the case during 
the first five years,  during  which the proport ion  of 
leasing of new equipm ent should fall progressively 
from approx im ate ly  70 %  to approx im ate ly  20  %. 
This m eans th a t  free access will no t  be possible 
during  a fairly lengthy period in which digital 
television is being introduced. But this period is 
decisive in determining m arke t  conditions on 
M SG's  m arket.  M oreover,  even after this period, 
tree jeees* will be possible only for decoders sold 
to subscribers and not for lease decoders already 
i n s u l t e d .  •

covering all the technical prerequisites tor 
pay-TV.

(71) Furtherm ore ,  if MSG occupies the market with its 
present shareho lder  structure, any new pay-TV 
suppliers will probab ly  be largely dependent on 
M S G ’s supply of services, even if,’ with a common 
interface and  unlimited access to decoders, 
condit ional  access and  subscriber management can 
be provided by o ther  service suppliers using the 
decoder base installed by MSG. It is not to be 
expected tha t  the average pay-TV subscriber would 
wish to have dealings with several subscriber 
m anagem ent operato rs .  It is in the viewer's interest 
to have as far as possible a single body dealing on 
his behalf  with all quest ions relating to the taking 
of pay-TV (e. g. extension of the subscription to 
additional program m es ,  reduction of programmes 
subscribed to, settlement of  the subscription). 
W hichever service supplier can provide the largest 
num ber  of p rogram m es and the most attractive 
p rogram m es will thus occupy a favoured position 
against which the o ther  service suppliers will have 
difficulty in asserting themselves. It is to be 
expected that  MSG will acquire such a favoured 
position since, in view of their program m e 
resources,  Bertelsmann and Kirch will be able most 
rapidly and  most extensively to provide the digital 
pay-TV m arket  with attractive programmes. Any 
new pay-TV suppliers would therefore 
substantially reduce their sales prospects if they did 
not make use of M S G ’s services and offered the 
customer their ow n subscriber m anagem ent or  that 
o f  ano the r  service supplier.

Even if MSG does not limit (he access of other 
service providers in the leasing contracts on 
Jecoders, it can be expectcd that MSG would have 
» dominant position on the separate 
conditional-access and tubscriber-management 
market that could then in theory exist. Thanks to 
the business potential of Bertelsmann/Kirch in the 
pay-TV area, MSG will on its market probably 
benefit from economies of scale (subscriber base, 
number of programmes handled) that would make 
competition from other service providers much 
more difficult. On the other hand, Telekom's 
participation in the |omt venture allows MSG to 
provide pay-TV suppliers with the necessary user 
contracts for Telekom’s broad band cable network, 
even if these contracts are legally made between 
Telekom and the users. MSG can therefore, in 
contrast to other potential service suppliers, offer 
programme suppliers a comprehensive service

i/ 233

¡“ 21 The ‘suction effect’ of a service undertaking 
controlled by Bertelsmann and Kirch could be 
countered  m ost  easily by a cable network operato r  
tha t  took  over pay-TV subscriber managem ent 
itself and possibly offered cable customers 
p rogram m e packages which it had  itself put 
together.  Because of the structural conditions in 
Germ any ,  such a function could be performed only 
by Telekom , which dom inates  the m arket for cable 
networks.  T h e  cable islands ot the-p r iva te  cable 
netw ork  opera to rs  are mostly too  small to justify 
the expenditure  involved in the investment that  
w ould  be required  for them  to have their ow n 
conditional access and  their o w n  subscriber 
m anagem ent for pay-TV. In con tras t  to Telekom 's 
b road  b and  cable ne tw ork ,  the private opera to rs ’ 
cable ne tw orks  arc m oreover  no t  such an essential 
m eans of transmiss ion  for pay-TV that 
Berte lsmann/Kirch’s p rogram m es would be obliged 
to  use them. As a result of T e lekom ’s involvement 
in MSG, therefore,  a m arket  structure is created
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which suggests th a t  M S G  will have a d om inan t  
position even where  a c om m on interface is used.

(c) Summary

(73i For the reasons set o u t  above it is to be expected 
tha t  the p roposed concen tra t ion  will give M SG a 
durable  d o m in a n t  position on  the m arke t  for 
technical and administrat ive  services in Germany.

2. Pay-TV

(741 If MSG held a d o m in a n t  position on the market 
for technical a n d  administrative  services, this 
would considerably  strengthen the position of 
Bertelsmann/Kirch on the dow ns tream  m arket  for 
pay-TV. It w ou ld  have to be expected that  the 
setting-up o f  M SG w ould  give Bertelsmann and 
Kirch a durab le  d o m in a n t  position on  the m arket 
for pay-TV.

(a) Present position o f  Bertelsmann/Kirch on the 
market for pay-TV

(7ii  At present. Premiere, which  is jointly controlled by 
Bertelsmann, Kirch a n d  Canal  Plus, is the only 
pay-TV' supplier in Germ any.  Even if, as a result of 
increased capacity  fo llowing the digitalization of 
television, a large num ber  of new pay-TV 
program m es are possible and hence competitors  
may be expected to enter  the pay-TV m arket,  there 
is significant evidence tha t  Bertelsmann/Kirch, 
irrespective o f  the establishment of  MSG, will 
retain  a leading position  on  that  market.

(761 Bertelsmann an d  Kirch have preferential access to 
the sofrware tha t  is a ttractive for pay-TV. Kirch is 
the leading G erm an  supplier o f  feature films and 
enter ta inment p rogram m es  for television. Kirch has 
a t  it* disposal a stock o f  a bou t  15 0 0 0  movies of 
all type* an d  50 0 0 0  hours  o f  television 
program m es a n d  also has extensive production  
acrivKKt in the area  o f  movies and  television. 
Together w ith  Axel-Springer-Verlag, Kirch also 
contro ls ISPR. ISPR has  become the leading agency 
for sports  b roadcas t  rights and, for example,  
markets  the Bundesliga football games centrally. 
Benclsm ann  also has access to  a ttractive sports 
rights and  film p ro d u c tio n  activities th rough  Ufa.

|77) Both undertakings have widespread activities in 
free-access comm ercial  television. The  commercial  
television broadcasters  in which Bertelsmann and 
Kirch have holdings o r  which have to be included 
within the sphere o f  influence o f  the Kirch group  
achieve a share  o f  some 80 %  of television 
advertis ing revenue in G erm any  (RTL, SAT I,

PR O 7, RTL 2, VO X, Deutsches Sporrfernsehen 
and Kabelkanal).  Kirch in pnrticul.ir, with us 
associated companies or the tom p .unes  to be 
included in its sphere of influence (SAT I, DSI , 
PR O  7 a n d  Kabelkanal),  has the possibility of 
m aking  multiple  use o f  film rights o r  sporting 
rights. This enables the Kirch group to pay higher 
prices than  o ther  competitors  in acquiring such 
rights. Their  preferential access to software means 
that  Bertelsmann/Kirch can, following the 
digitalization of television, offer addit ional 
attractive pay-TV program m es and program m e, 
packages m ore  easily than  potential competitors.

(78) In this connection , it is of particular  importance 
that  Bertelsmann/Kirch’s p rogram m e resources 
allow different p rogram m e packages to be put 
together tha t  are tailored to the requirements oi 
specific target groups and can be offered at j n  
attractive subscription price. Experience in 
countries where pay-TV is already at a more 
advanced stage of development shows that  the 
bringing together of individual p rogram m es to 
form program m e packages is a key factor in 
achieving success on the pay-TV m arket.  Pay-TV 
suppliers occupying a less im portan t  position on 
the m arket  may m oreover  be forced to include 
their p rogram m es in the leading pay-TV supplier’s 
packages, thus giving it contro l over its 
competitors.

(79) Account must also be taken of the fact that,  as 
already noted, Bertelsmann is the leading book 
club opera to r  in Germ any  and  thus  has at its 
disposal an  im p o r tan t  potential  distribution 
channel for pay-TV program m es. In the case of 
Kirch, a further competit ive advantage  derives 
from its 35 %  holding in Axel-Springer-Verlag, 
which for its part  has a 2 0 %  stake in SAT 1. 
Axel-Springer-Verlag is the largest newspaper 
publisher in G erm any  and a t  the same time also 
the leading publisher of  television program m e 
magazines.  Obviously,  the media association of 
Kirch and Axel-Springer-Verlag is likely to 
prom ote  the acceptance o f  pay-TV program m es in 
which Kirch is involved.

(80) With regard to the position which Bertelsmann and 
Kirch hold on  the pay-TV m arket,  another 
im portant  point is the fact that the competit ion 
ban imposed on Prem iere’s shareholders,  as 
described above, removes any chance of 
competit ion berween bo th  undertakings on  the 
pay-TV m arket.  This fact is perhaps less im portan t  
in the case of analog television, since, given the 
shortage of available transmission channels, the 
possibility of new pay-TV program m es is in any

/ / 2 3 9
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event limited. How ever ,  w ith  the increase in 
transmiss ion  capacities following digitalization, 
bo th  Bertelsmann and  Kirch will have the 
possibility of  supplying a m uch larger range of 
program m es on the m arke t.  Against this 
background ,  the competit ion  ban acts as a 
restriction o f  competit ion  to a m uch  greater  extent 
than  previously.

(81i Thus, Bcrtelsmann/Kirch already at present has an 
extraordinarily strong position on the pay-TV 
market.

(b) Strengthening o f the position o f 
Bertelsmann/Kirch through MSG

(82; If, for the reasons set out above, MSG achieves on 
a lasting basis a monopoly position as an operator 
of a digital infrastructure for pay-TV, all pay-TV 
suppliers that may enter the pay-TV market 
following digitalization will be forced to take the 
services underlying pay-TV from an enterprise 
controlled by the pay-TV suppliers that are already 
in a leading position. Future pay-TV competitors 
ot Bertelsmann/Kirch would have the choice of 
either accepting MSG* conditions or staying out of 
the market. This assessment is supported by the 
results of the hearing and by a large number of 
responses from enterprises surveyed.

■ 83> The parties argue in response to this that each 
pay-TV programme supplier has the alternative of 
providing this service themselves, as is currently 
generally usual. This is incorrect. A look at the 
present situation shows that any new programme 
supplier entering the market is obliged to make use 
of the services of that pay-TV supplier which is 
already established on the market with technical 
infrastructure. This follows from the fact that the 
economic nsk is normally too great for a 
programme supplier to install its own new 
infrastructure for a new programme. Experience 
has shown that, for example, a new programme 
supplier in the United Kingdom is dependent on 
BskyB's infrastructure and a new supplier in 
France on that of Canal Plus. With the setting up 
of MSG under its current shareholder structure, a 
comparable situation would also arise for digital 
pay-TV m Germany.

a rranged  in a way tha t  is advan tageous  to their 
ow n  program m es an d  d isadvantageous to those of 
their competitors.  Bertelsmann/Kirch could also 
derive benefit  from artificially high prices, since 
unlike their competitors  they have a share in 
M S G ’s earnings.

(85) There  w ould  furtherm ore  be the possibility, citing 
technical constrain ts  that  could be verified only 
with  difficulty, of  supplying M S G ’s services in such 
a way tha t  the m arke t  access of  p rogram m es that 
ran coun te r  to the interests of  Bertelsmann/Kirch 
was at least delayed. The  same also applies to 
T e lek o m ’s input  o f  p rogram m es into the cable 
ne tw ork .  It c an n o t  be ruled o u t  that,  if it is 
concen tra ted  with Bertelsmann/Kirch in MSG, 
Telekom  will also take its pa r tne rs ’ interests into 
account.  The  difficulties previously encountered in 
feeding program m es broadcast  via Astra into 
T e lekom ’s .cable ne tw ork  suggest that,  citing 
technical constraints,  it can influence access to the 
cable ne tw ork  w ithou t  in any provable  way 
infringing the neutrali ty  requirement.

(86) As already stated, Telekom  has it in its power to 
contro l the digital development of the hyperband 
in its b ro ad b an d  cable network. Telekom intends 
to  m ake  three channels available for digital 
television by the end of 1995, with ea ih  channel 
being able to b roadcast  digitally berween four and
10 television program m es.  This m eans that  initially 
an additional transmission capacity will be 
available for only 30 new program m es at the most.  
A large propor t ion  of this capacity can easily be 
taken up by Bertelsmann/Kirch, particularly  since 
Premiere will be able to introduce 
near-v ideo-on-demand, which would  use up a 
considerable p ro p o r t io n  of the transmission 
capacity. Telekom  has stated th a t  the digitalization 
of the o ther  12 channels available will take place 
in the light o f  general econom ic conditions in 
accordance with the principle of  development that 
will achieve o p t im u m  coverage tailored to suit the 
needs o f  the m arke t .  Having  set itself these 
relatively vague criteria, T elekom  has it in its 
pow er to base the further development of the 
hyperband  on  the pay-TV interests of  its partners 
in MSG. Account should  also be taken of the fact 
tha t  developm ent can  in any case take place only 
gradually ,  since digitalization o f  a new channel 
takes a bou t  six m o n th s  and  involves investment of  
a round  D M  50 million!

(841 Via MSG, therefore, Bertelsmann/Kirch could 
significantly influence competition from future 
pay-TV suppliers and to a large extent shape it as 
they wished. Through their controlling influence in 
MSG, they can ensure that MSG's terms and 
conditions and in particular the pnee structure are

(87) Berte lsmann/Kirch also have the possibility of  
influencing via M SG  the location of their 
com pet i to rs’ program m es .  T he  large num ber of 
possible p rog ram m es in digital television makes it

j e m o
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necessary to  establish a system o f  user guidance to 
help  the viewer locate individual p rogram m es in 
the ‘p rogram m e jungle '.  Since the necessary 
on-screen m o d u la to r  is conta ined in the decoder 
box ,  such user guidance will probably  be operated  
by whoever installs the decoder  base.  T h e  control 
o f  user guidance enables the o p e ra to r  to place 
p rogram m es o f  com pet ing  pay-TV suppliers on 
positions in the p ro g ram m e  m enu  which make 
them  less att ractive.'  In this context ,  it is im portan t,  
for example, h o w  m an y  operat ing  steps are 
required to  get access to  a certain  p rogram m e.

(88) Bertelsmann/Kirch similarly have the possibility via 
VISG o f  influencing the m arke ting  o f  com peting  
program m es as regards the placing o f  such 
program m es o n  the  sm art  cards issued by MSG. 
M SG, as the  o p e ra to r  o f  condit ional  access, places 
on  the sm art  cards  the pay-TV program m es and 
program m e packages offered, which are  then 
released by the au thoriza t ion  signals transmit ted  
with  «he television signal. It is to  be expected that 
the average pay-TV subscriber will n o t  wish to 
have to  use a variety  o f  different sm art  cards.  MSG 
can therefore impede any com petito rs  of 
Bertelsmann/Kirch by placing them  n o t  o n  the first 
sm art  card  with  the a tn rac t ive  p rogram m es ,  but on 
addit ional  new sm ar t  cards.

(89) Lastly, Bertelsmann/Kirch could acquire substantial  
informational  advantages th rough  MSG. This 
applies in respect o f  p lanned new  program m es ,  but 
in particular also in relation to  the customer 
structure  and viewer behaviour o f  the subscribers 
handled  by its subscriber m anagem ent system. 
Bertelsmann/Kirch d o  no t  even have to  acquire 
access to  individual cus tom er da ta .  It is sufficient 
for them  to  ob ta in  access to  non-personal  data  
giving, for  exam ple ,  in formation  on  the age 
structure  o f  the  viewers o f  the relevant 
p rogram m es.  In the case o f  interactive pay-TV 
services such as pay-per-view, m oreover,  it can  be 
ascertained from  non-individualized d a ta  which 
specific g ro u p  prefers w h a t  specific p rog ram m e 
c o n te n u  a n d  to  w h a t  extent .  Such in form ation  
confers substantia l  competit ive advantages since it 
makes it m uch  easier to  develop 
u rg c t-g roup-o r ien ted  prog ram m es o r  p rogram m e 
packages.

(90) T he  p a n ic s  coun te r  this by a rguing th a t  it could 
not be in the  interest  of M S G 's  shareholders  to  act  
to the prejudice o f  o th e r  pay-TV suppliers as this 
w ould  endanger the  economic success o f  MSG. 
This a rgum ent appears  questionable,  since M SG  is, 
as was stated above,  expected to  achieve a

m onopoly  position. O th e r  pay-TV suppliers will he 
dependent  on  the services supplied by M SG even if 
the conditions are unfavourable  and  there are 
possibilities o f  prejudice. Furthermore,  Bertelsmann 
and Kirch have a particular  interest in controlling 
the pay-TV m arket  and  in influencing the chances 
o f  their competitors  no tw iths tanding  a possible 
negarive impact o f  such behaviour on  MSG's 
profits. Any counte r-argum ent  by the patt ies that  
the participation of T elekom  ensures tha t  MSG's  
activity will be non-discrim inatory  and 
supplier-neutral  is no t  convincing. Bertelsmann and 
Kirch hold two-th irds o f  the shares in the joint 
venture. Even if T elekom  exercises joint control 
with  Bertelsmann and  Kirch over the joint venture, 
it c anno t  be expected tha t  M SG will behave in a 
neutra l  m anner  where  the interests of  both 
Bertelsmann and  Kirch coincide. This is of 
particular  relevance, since Kirch and Bertelsmann 
possess k n o w -h o w  for pay-TV technology, and in 
addit ion  will be the most  im por tan t  customers of  
M SG's  services, so tha t  they will be able to restrict 
Telekom ’s scope -for decision-making in MSG.

(c) Summary

(91) In view of the considerable competit ive advantages 
tha t  are involved for Bertelsmann and  Kirch in 
MSG and  the possible adverse effect on  future 
competitors,  it is to be expected tha t  the proposed 
concentra tion  will create  a durable  dom inan t  
position for Bertelsmann and  Kirch on the pay-TV 
m arke t  in Germany.

3. Cable networks

(92| It can be expected th a t  the proposed  concentra tion  
will in the long-term also adversely affect to  a 
considerable extent  effective competit ion  on the 
m arket  for cable ne tw orks  in Germ any.  In the 
immediate future, the T elekom  m onopoly  linder 
public law in the b ro ad b an d  cable netw ork  will 
continue. It is however to  be expected that,  
following the l iberalization of basic telephone 
services in 1998, the cable netw ork  m arke t  will 
also be deregulated a n d  opened  up to  competit ion.  
There is a danger  tha t ,  by jointly operat ing  the 
pay-TV structure  together with  the leading pay-TV 
suppliers, Telekom  will strengthen its position as a 
cable ne tw ork  opera to r  in such a way  that,  
following liberalization, competit ion  in the cable 
ne tw ork  m arke t  will be substantia lly  impeded and 
thus T e lekom ’s d o m in an t  position safeguarded. In 
the same w ay  as Bertelsmann/Kirch remove
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Telekom  as a potential  com pe t ito r  in the m arke t  
for  technical and  administrative pay-TV services, 
Telekom , th ro u g h  the p roposed  joint venture, 
prevents Bertelsmann and  Kirch from being 
available as potential  partners for  o ther  future 
cable ne tw o rk  operators .

(9ÎI For the time being, cable opera to rs  operat ing  at 
netw ork  level 4, i.e. in the area  o f  private 
hom e-distr ibution  facilities, can only to  a very 
limited ex ten t  install cable ne tw orks  which are 
independent  o f  Telekom 's  b ro a d b an d  cable 
netw ork .  Establishing the required satellite 
reception equ ipm ent  (head ends) is subject to  the 
Federal m on o p o ly  on  radio p lants  and needs an 
au thoriza t ion  from  the Ministry  for Post and 
T elecom municat ions (BMPT). According to  the 
administrative  practice o f  the BMPT, a general 
au thoriza t ion  is given only for head ends o f  cable 
ne tw orks  which  d o  not go beyond the frontiers of 
a piece o f  land o r  which cover linked pieces of  
land with not more than 2S supplied households. 
O therwise,  a special au tho riza t ion  is required. As 
to cable ne tw orks  between pieces o f  land which 
are no t  linked, the BM PT does no t  in principle give 
au thoriza t ion  for head ends.  The  only exception 
from this prohibit ion  is m ade  for private operators  
outside exis ting o r  proiected areas o f  Telekom. 
This administrative  practice largely protects 
Telekom from  competit ion  by private cable 
ne tw ork operato rs .  Should this practice be 
abandoned  in liberalizing the m arke t  for cable 
networks,  cable companies operat ing  at network 
level 4 will have the o ppor tun ity  to  link their cable 
islands which at present are limited to  single 
estaret a n d  thus to enter into competit ion  with 
Telekom. This competit ion  can, however,  be 
rendered m uch  m ore  difficult for the private 
network opera to rs  if Telekom  together with 
Bertelsmann and  Kirch contro ls M SG as the 
d o m inan t  service company. There would in 
particular  be the risk tha t  private opera to rs  could 
no t  ob ta in  the p rogram m es of the .leading pay-TV 
suppliers Bertelsmann and Kirch, which are 
required for att ractive prog ram m e packages, or 
could  o b ta in  them  only on  unfavourable  
conditions.  T h e  crea tion  o f  M SG with  the current 
shareholding structure  is. therefore liable to 
strengthen the d o m in an t  position  of Telekom  as a 
cable n e tw o rk  opera to r .

proposed undertakings comprise  the following
points:

—' M SG will choose a decoder base that  works on 
the basis of  a c om m on  interface provided tha t  
a c om m on interface is developed in accordance 
with the s tandards  defined by DVB and 
minimizes the risk of piracy, so that this 
technology can be accepted by pay-TV 
providers.

—  M SG will p rom ote  the free sale of decoders in 
the m arke t  and, in the case of renting, it will 
no t  impose any clause forbidding the use of the 
decoder for receiving program m es not handled 
by MSG.

—  M SG  undertakes n o t  to disclose to its parent 
companies any in form ation  on  program m es or 
subscriber da ta  of  o ther pay-TV suppliers (even 
in non-individualized form).

♦
MSG will choose a neutral and 
non-discrim inatory  style of  presentation within 
the fram ework  governing the technical features 
for  the presentation  o f  an  Electronic 
Program m ing  Guide (EPG) and will, as far as 
technically possible, provide information on 
p rogram m es n o t  handled  by MSG.

—  MSG will establish an advisory body that  will 
control the non-discrim inatory  manner of 
display within EPG. O n  the board, the 
customers (service providers) of  MSG will be 
represented, and  proposals made by the 
advisory body will be taken into account by 
M SG in its decisions.

— M SG will charge reasonable m arke t  prices and 
will operate  a t ransparen t  price policy, in 
particular  with  regard  to  equivalent prices for 
equivalent services.

—  Telekom  undertakes that ,  in addition  to the 
currently  installed 30  channels ,  it will open up 
its ne tw orks  for fur ther  digital t ransmission of 
p rogram m es in o rder  to have sufficient reserves 
o f  technically usable transmission capacity and 
to  avoid any shortage  o f  channels .

VL UNDERTAKINGS WHICH THE PARTIES 
PROPOSE TO GIVE

(94) By letter o f  20 O cto b e r  1994 the parties proposed 
giving various undertakings so as to  remove the 
do u b ts  against  the p roposed  concen tra t ion .  The

i95i These p roposed undertak ings must  be deemed 
insufficient to avoid the abovem entioned  creation 
or strengthening of d o m in an t  positions. It is true 
tha t  they relate to certain  aspects which, generally, 
can be of particular  importance  for the competit ive 
s tructure  o f  future digital pay-TV. In particular ,  
the in troduction  o f  a co m m o n  interface appears  
from a competit ion  po in t  o f  view to  be a solution 
to  the problem  of condit ional  access tha t  would 
have a positive effect on  the developm ent of  free 
and  unfettered competit ion .  This  is true at least if
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(here a re  no  co n trac tu a l re stra in ts  on  access to  the 
decoder base fo r o th e r  pay-T V  suppliers. Equally, 
a tran sp aren t price policy w ith respect to  
adm in istra tive  and  technical services is a positive 
facto r for the  com petitive  developm ent o f digital 
pay-TV . G iven the  cu rren t stru c tu re  of 
shareho lders o f  M SG , how ever, the proposed 
undertak ings d o  n o t suffice to  rem ove the 
co m p etition  p rob lem s in the p resent case. 
M oreover, they are  p a rtly  subject to  conditions 
and  reservations w hich  p u t their enforceability  into 
q uestion . F u rth e rm o re , a p a rt from  the 
undertak ings co n cern in g  the  in tro d u c tio n  o f a 
com m on  in terface  an d  the  creation  o f sufficient 
d igital channel reserves by T elekom , they  basically 
com prise only the  com m itm en t no t to  abuse in 
certa in  respects a d o m in a n t position  held by M SG 
on  the m arket fo r adm in istra tive  an d  technical 
services to  the de trim en t o f co m p etito rs in the 
m arket for pay-TV .

(961 T he u n d ertak in g  concern ing  the in tro d u c tio n  o f a 
com m on  interface is subject to  the cond ition  th a t it 
m inim ize the rislc o f piracy and  th a t the technology 
can  be accepted by pay-T V  providers. It is thus 
m erely a d ec lara tio n  o f in ten t w hich leaves scope 
for M SG to  choose  a decoder in frastruc tu re  on the 
basis o f a p ro p rie ta ry  system , claim ing th a t the 
com m on in terface is no t sufficiently secure o r  that 
there  is a lack o f acceptance by potential 
custom ers. In th is co n tex t, it shou ld  be borne  in 
m ind th a t the  m ost im p o rtan t po ten tial custom er 
o f M SG  is Prem iere, w hich is jointly con tro lled  by 
B ertelsm ann, K irch and  C anal Plus. It is well 
know n  th a t C an al Plus is resolutely opposed  to  a 
com m on in terface  an d  vigorously supports 
p ro p rie tary  en cry p tio n  system s in d igital television 
as well as elsew here. Besides, B ertelsm ann recently 
en tered  a strategic alliance w ith  C anal Plus. O ne 
p ractical p ro tec t to  com e o u t o f th is strategic 
a lliance is the  ag reem en t to  set up  a jo in t venture 
to  develop a dig ita l en cryp tion  system .

(97) Even if the u n d e rtak in g  w ere given in a form  
w hich ensured th e  in tro d u c tio n  of a com m on 
in terface, the  incom patib ility  o f the co ncen tra tion  
w ith  the com m on  m ark e t w ould  no t be rem oved. 
As set o u t above (p o in ts 70  to  72), M SG in its 
cu rren t stru c tu re  o f  shareho lders w ould  achieve a 
do m in an t p osition  in the  m arke t for technical and 
adm in istrative  services even on the basis o f  a 
com m on  in terface w ith  unlim ited  access. Against

this b ackground , a com m on  interface is not 
capab le  to  rem ove the serious harm  to com petition  
resulting from  the co m b in a tio n  o f the leading cable 
ne tw ork  o p e ra to r and  the  leading pay-TV  suppliers 
in the M SG jo in t ven ture .

(98) T he p roposed  undertak in g s re la ting  to  the 
behaviour o f M SG  to w ard s its custom ers and the 
fu rther d ig ita lization  of the cable netw ork  by 
T elekom  are  no t such as to avoid  the creation  or 
streng then ing  o f a p re-existing  d o m in an t position 
held by B ertelsm ann and  Kirch in the m arket tor 
pay-TV . As to  M S G ’s assurance of 
non-d iscrim inato ry  trea tm en t o f custom ers, this 
merely com plies w ith  the  legal obligations 
incum bent on  undertak in g s in a position  of m arket 
dom inance. In view o f the various possibilities of 
hidden d iscrim ination  th a t exist in practice, it 
w ould  fu rtherm ore  be difficult to prove th a t MSG 
w as n o t behaving neu tra lly  i>is-d-vts p rogram m e 
providers. T he p ro p o sed  advisory  bo ard  w ould  not 
a lte r this assessm ent since it w ould  have only 
advisory functions a n d  its p roposa ls w ou ld  no t be 
b inding on M SG. In ad d itio n , the u n d ertak ing  not 
to  pass p rogram m e in fo rm atio n  o r subscriber data  
to  the  pa ren t com pan ies o f M SG could  no t prevent 
the p aren t com panies from  o b tain ing  in form ationa l 
advantages in non-verifiable w ays because of the 
p a rticu lar re la tionsh ip  and in fo rm ation  links 
betw een them  and M SG. N o r does the undertak ing  
by T elekom  th a t it w ill provide sufficient digital 
channel reserves a fford  any guaran tee  th a t further 
d ig ita lization  will no t, c iting technical and 
econom ic needs, be tailo red  to  suit the interests of 
Bertelsm ann and  Kirch. In any case, it is ra ther a 
general declara tion  o f in ten t and no t a firmly 
defined undertak ing .

(99) All in all, it can be said th a t only the undertak ing  
on the in tro d u c tio n  of a com m on interface 
con ta ins a stru c tu ra l aspect. T he undertak ing , 
how ever, is no t sufficient to  prevent m arket 
dom inance by M SG, an d  it is m oreover subject to 
reservations w hich m ake it am o u n t to a 
non-b ind ing  dec lara tio n  o f  intent. T he o ther 
proposed undertak in g s have to  be described as 
mere pledges o f co n d u ct w hich have no  structural 
d im ension and  w hose fu lfilm ent can n o t in any case 
be checked. T hey are  as a m atter o f principle 
in ap p ro p ria te  to  solving the s truc tu ra l problem , 
nam ely th a t the c rea tion  o f M SG creates or 
strengthens d o m in an t positions on the m arkets for 
adm inistrative  and technical services, pay-TV  and 
cable netw orks.

VH. DEVELOPMENT OF TECHNICAL AND 
ECONOMIC PROGRESS

T he parties p o in t ou t th a t the rapid  acceptance of 
digital television will be p rom oted  by the services

( 100)
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development or strengthening of dominant 
positions and that effective competition in a 
substantial part of the Community would as a 
result be significantly hindered. The concentration 
must therefore be declared incompatible with the 
common market, in accordance with Article 2 (3) 
of the Merger Regulation, and with the functioning 
of the EEA Agreement, in accordance with Article 
57 of that Agreement.

offered by MSG. It is true that the successful 
spread of digital television presupposes a digital 
infrastructure and hence that an enterprise with the 
business object of MSG can contribute to technical 
and economic progress. However, the reference to 
this criterion in Article 2 (1) (b) of the Merger 
Regulation is subject to the reservation that no 
obstacle is formed to competition. As outlined 
above, however, the foreseeable effects of the 
proposed concentration suggest that it will lead to 
a sealing-off of and early creation of a dominant 
position on the future market for technical and 
administrative services and to a substantial 
hindering of effective competition on the future 
market for pay-TV.

HOI) This hindering of effective competition does in fact 
make even the achievement of technical and 
economic progress questionable. It is extremely 
doubtful whether, under the conditions given, the 
establishment of a digital infrastructure for pay-TV 
by MSG will actually contribute in a positive 
manner to the development of technical and 
economic progress. It is to be feared that, in view 
of the effects of the concentration described above, 
potential suppliers of digital pay»TV will not 
decide to enter the market to the same extent as 
would be the case with a service supplier whose 
shareholder structure would ensure ‘stria  
neutrality. The successful spread of digital 
television would, in such a situation, be hindered 
rather than promoted. This assumption is 
underpinned by a series of opinions from the 
enterprises surveyed, which have stated that, in the 
event of the concentration being carried out, they 
would have to review and possibly abandon 
existing plans or thoughts on future pay-TV’ supply 
in the digital television area.

HAS ADOPTED THIS DECISION:

A rtic le  2

The concentration by way of the creation of a joint
venture as notified by Bertelsmann AG, Deutsche 
Bundespost Telekom and Taurus Beteiligung GmbH &:
Co. KG is hereby declared incompatible with the
common market and the functioning of the EEA 
Agreement. -- i

A rticle  2

This Decision is adressed to:

1. Bertelsmann AG, 
Carl-Bertelsmann-Straße 270,
D-33311 Gütersloh.

2. Deutsche Bundespost Telekom, 
Godesberger Allee 87-93,
D-40474 Düsseldorf.

3. Taurus Beteiligungs GmbH Sc Co. KG, 
Robert-Burkle-Straße 2,
D-85737 Ismaning.

Done at Brussels, 9 November 1994.
vm. SUMMARY

For the Commission

(102) For (he reasons outlined above, it is to be expected 
that the proposed concentration would lead to the

Karel VAN MIERT 

Member o f the Commission



PUBLIC VERSION

MERGER PROCEDURE 
ARTICLE 6(1 )(a) DECISION

Dear Sirs,

Subject: Case No. IV/M.561 - SEC U RICO R DATATRAK
Y our notification o f 17.2.1995 pursuant to Article 4 of Council Regulation No 4064/89.

1. Off 17 February 1995 two British undertakings Securicor International Limited and Securicor Datatrak 
Limited and the Dutch undertakings, Centraal Beheer Pensioenverzekering NV (Centraal Beheer) and 
Parcom Services BV notified to the Commission the creation o f a joint venture which will provide 
vehicle tracking services within the territory o f the Netherlands.

2. After examination o f the notification, the Commission has concluded that the notified operation falls 
within the scope o f application o f  Council Regulation No 4064/89 and does not raise seriout doubts as 
to its compatibility with the common market and with the functioning o f the EEA Agreement.

I. TH E PARTIES

3. Securicor International Limited and Securicor Datatrak Limited are both subsidiaries o f the British 
undertaking Securicor Group pic whose main activities, carried out in the UK and internationally, 
include express parcels, freight haulage, document delivery and mail services; the transportation and care 
o f  cash and valuables; security guards and patrol, custodial services; the manufacture, sale, installation 
and maintenance of communication products, electronic surveillance and alarm systems.

4. Central Beheer is pan of the Achmea Group created as a result o f a recent merger between two Dutch 
insurance undertakings the AVCB Group and the Zilveren Kruis Group. The Achmea Group is active 
in both life and non-life insurance

5. Parcom Services BV is an investment company belonging to the Banking and Insurance Dutch Group 
ING.

II. THE AGREEMENTS

6. Securicor International. Central Beheer and Parcom Services will first create a holding company 
Security Datatrak Europe BV (SDE) which will hold all the share capital o f an operating subsidiary to 
be created. Security Datatrak Netherland BV (SDN) SDN will carry out in the Netherlands a new 
telecommunication service, namely, a vehicle tracking system which will provide fleet operators with 
real time information on the position and status of all vehicles under their control.

7. SDN and Securicor Datatrak Limited will enter into an exclusive supply and licence agreement for the 
Netherlands by which Securicor Datatrak Limited will supply the infrastructure equipment (the base 
stations), the vehicle equipment (the locators) and will license the know how, including the software, 
necessary to run the system.

III. CONCENTRATION



S D N  wil l  be  jo in t ly  contro l led ,  through SDE, by Securicor In terna tiona l,  Centra l  Beheer and Parcom 
Serv ices as each o f  the parent companies will hold 33 .33%  o f  the share  capital  o f  S D E  and major 
d ec is ions  co ncern ing  the activity  o f  SDN such as the approval o f  the  business  plan, the appoin tm ent o f  
sen io r  s t a f f  will require  the  consent o f  all parents.

S D N  will  be  an au to n o m o u s  full function undertaking which  will  p rov ide  specif ic  telecom services,  
n am e ly  a  vehicle  t rack ing  services with in  a national geographic  m arke t  ( the  Netherlands).  To  perform  
these  services SD N  has to build  a terrestrial infrastructure o f  LF and V H F  radio  stations and to benefit 
from the serv ice  the custom ers must have the appropria te  vehicle  equ ipm en t.  These  infrastructure and 
vehicle  e q u ip m e n ts  are m anufactured  in the UK by another subs id ia ry  o f  the Sccuricor  Group ,  Securicor 
Datatrak  L im ited ,  which  will supply them on an exclusive  basis for the Nether lands .  SD N will then 
sell and  install the vehicle  equipm ent to the customers either d irectly  or th rough  a ne tw ork  o f  agreed 
service  p rov iders  established by SD N throughout the Netherlands .  T he  p r im ary  ob jec t ive  o f  SDN is 
not to be a sales agency  to distribute Securicor Datatrak equ ip m en t  but to p rov ide  a specif ic service 
requ ir ing  a specif ic  techno logy  and equipm ent which is curren tly  o n ly  m arke ted  by Securicor Datatrak 
Limited.

SD N  will therefore  be an au tonom ous full function undertak ing  w ith  its ow n  assets and personnel  and 
it will not g ive  rise to the coordination  o f  the competit ive  behav iour  o f  its paren ts  s ince on ly  one parent, 
the  Securico r  G roup ,  will  be active in the JV services market a l though  in a different  geographic  market.

T h u s  the  notif ied  operat ion  constitutes a concentration within the  m ean in g  o f  the M erger  Regulation.

COM M UNITY DIMENSION

The operat ion  has a C o m m u n i ty  d imension. The worldw ide  tu rn o v er  o f  all u nder tak ings  co ncem cd  
am oun ts  to m ore  than 5,000 million ECU. The C om m unity  w ide  tu rn o v er  o f  each parent exceeds 250 
mil l ion  ECU and the undertakings concem cd  do not achieve m ore  than tw o  th irds  o f  their aggregate 
C o m m u n i ty -w id e  turnover  within one and the same M em ber State.

CO M PA TIBILITY

The vehic le  t racking services which will be provided by the JV in the Netherlands  will use the 
au tom atic  veh ic le  location (A V L ) technologv developed b> Securico r  Datatrak Limited. The Datatrak 
sys tem  consis ts  o f  a new technologs which combines the accurate  posi t ion  de te rm ina tion  o f  the vehicles 
with  the re liable  t ransmiss ion  o f  the position miorm ation

The  in fras truc ture  o f  the Datatrak ssstem  in the Netherlands will com prise  three  m ain  integrated 
e lem ents:  a  ne tw ork  o f  5 low :requenc> (LF) transmitters a l lo w in g  posi t ion  de te rm ina tion ,  a tw o  way 
data  t ransm iss ion  netw ork  which will comprise  21 UHK base sta tions connec ted  to a central com puter  
by  m eans  o f  land lines and a network, control centre which will inter alia m o n i to r  and control the LF 
sta tions and  operate  a customer service desk for answering cus tom er  queries.

In o rde r  to  operate  the base stations a licence attributing the radio  frequencies has to be obtained  from 
the D utch  A uthori t ies

The ie rv ice  will be m arketed  to fleet operators Potential cus to m ers  include inter alia  d is tr ibution 
co m p an ies ,  emergency services (police. ambulance. fire br igades) ,  na tional courie r  services, public  
t ransport  and  taxi services The s tandard customer vehicle equ ip m en t  includes the locator, an electronic 
d ev ice  c o m b in in g  the posi t ioning and the data  com m unica tions  e q u ip m en t  in a s ing le  com pact  unit and 
a s ingle  w h ip  an tenna  In addition to the hxsic standard equ ipm ent,  c u s to m ers  w ill  be offered  additional 
equ ipm en t  to perform  m ore  specific functions Custom ers will also need a d isp lay  system located at 
their  p rem ises  to present the vehicle locanon and status data  in a form u nde rs tandab le  to the user.

A cco rd in g  to the parties, this is a new service and there are curren t ly  no co m pet i t ive  sys tems in the 
market.  H ow eve r  the p a n ic s  indicated that other systems developed  by com pe t i to rs ,  which will combine  
bo th  e lem ents ,  m ay  be offered in the future in the Netherlands subject to prior  au thoriza t ion  for the use 
o f  radio"frequencies  by the Dutch authorit ies Doth posi t ioning sys tem s and m ob ile  da ta  transmiss ion



17. T he  service  to be provided will be quite  a new one in the Dutch m arke t  and therefore  there are no 
affec ted  m arke ts  in the sense o f  the Merger Regula tion. Besides, both the A chm ca  G ro u p  and the INii  
G ro u p  are not active at all neither in the operation o f  vchicle t rack ing  services nor in the up  stream 
m arke t  o f  deve lopm en t ,  m anufacture  and sale o f  vehicle  t rack ing  sys tem s and equipm ent.  Therefore,  
there  is ne i the r  any  addition o f  market shares outside  the j v  g eograph ic  m arke t  nor  any risk o f  

.forec losure  o f  the up-stream market for systems and equ ip m en t  since there will be any  p o o l in e  o f
• techno log ica l  k n o w -h o w  o r  m anufacturing  capacities.

VI. A N C I L L A R Y  R E S T R A I N T S

18 Securico r  Datatrak Limited, a com pany belonging to the Securicor  G roup  will  enter in an exclusive  
su p p ly  and licence agreement for the Netherlands to supply  SD N  with  all the infras tructure  equipm ent 
a n d ' t h e  vehic le  equipm ent.  However,  SDN may purchase  equ ipm en t  from a third party  i f  better 
c o nd it ions  are offered providing that  such equipm ent meets  the technical  c riteria  o f  Security  Datatrak 
and no k n o w -h o w  o f  Securicor Datatrak is used on the-m anufac tu re  o f  such equipm ent.

19. The  su p p ly  and licence agreement also deals with the exclusive  licence for SD N  to use, w ithin the 
geo g rap h ic  area  covered  by the agreement, thè trade names, trade m arks ,  k n o w -h o w ,  sof tware  and other 
r igh ts  o w n e d  by Securicor Datatrak in connection with the vehic le  t rack ing  system.

20  T he  su p p ly  and licence agreement is directly related to the concen tra t ion .  How ever ,  the exclusive  nature 
o f  these ag reem en ts  goes beyond what is strictly necessary for the im p lem en ta t ion  o f  the concentra t ion  
and  therefore  the supply  and licence agreement cannot be considered  as ancil lary  to the proposed 
concen tra t ion  and should  be assessed under the p rov isions o f  Art ic le  85 o f  the Treaty.

VII C O N C L U S I O N

21. Based on the above, the proposed concentra tion does not raise serious d o u b ts  as to its com patib i l i ty  with 
the  co m m o n  market and the functioning o f  the EEA Agreem ent.

system s arc available but there is at present no other system which offers the integration ol both

For the  above  reasons,  the C om m iss ion  ha i  d e c i j e j  not to oppose  the no tif ied  operat ion  and to declare it 
co m p a t ib le  with  the co m m o n  market and with the functioning o f  the EEA A greem ent,  This decis ion  is adopted 
in app lica t ion  o f  Article  6 ( l ) b  o f  Council  Regulation S o  -4064'89

For the C om m iss ion

/■
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Case 41/83

Italian Republic 
v

Commission of the European Communities

‘Abuse o f a dominant position. (Article 86) —  Public undertakings (Article 90) —  
International agreements (Article 234) —  Article 222 —  Article 190 of the Treaty’

Summary

1. Competition —  Dominant position —  Activities o f a national telecommunications under­
taking —  Exercise by that undertaking o f  rule-making powers —  Application o f  Article 86 
o f  the Treaty
(EEC Treaty, Art. 86)

2. Competition —  Dominant position — Abuse —  Prohibition by an undertaking holding a 
statutory monopoly on telecommunications o f  certain activities o f  private message-forwarding 
agencies —  Criteria for appraisal
(EEC Treaty, Art. 86)

3. Application for annulment — Submissions — infringement o f  Article 90 (2) o f  the Treaty 
pleaded by a Member State other than the Member State which controls the undertaking in 
question —  Whether admissible
(EEC Treaty, Art. 90 (2) and first paragraph o f  Art. 173)

4. Measures adopted by institutions —  Statement o f  reasons —  Duty —  Scope 
(EEC Treaty, Art. 190)

1. The management, by an undertaking 
having the status of a nationalized 
industry, of public telecommunication 
equipment and its placing of such 
equipment at the disposai of users on 
payment of a fee amounts to a business 
activity which as such is subject to the 
obligations imposed by Article 86 of the 
Treaty. Comprised within that activity,

an d  therefore  sub jec t  to  review in the 
light o f  Article 86 o f  the  T rea ty ,  is the 
a u to n o m o u s  exercise  o f  ru le -m aking  
pow ers  strictly lim ited to  the fixing o f  
tariffs and the cond it ions  u n d e r  which 
services are p rov ided  for users.

2. An u n de r tak ing  ho ld ing  a s ta tu tory  
m onopo ly  on  the m anagem en t of
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te lecom m unica tions  ne tw orks  infringes 
A rtic le  86 o f  the  T re a ty  w h en  it prohibits 
the activities o f  private message- 
fo rw ard ing  agencies handling  in ter­
national te lecom m unica tion  traffic, 
unless it  is sh o w n  th a t  such, agencies are 
abusing the public netw orks. T h e

• em ploym en t o f  new  technology  co n ­
stituting technical progress  in conform ity  
with the public in terest canno t be 
regarded  as an abuse.

3. Pu rsuan t  to  the  first pa rag raph  of Article 
173 of the T re a ty ,  M e m b e r  States may, 
by m eans o f  an application • for 
annu lm en t, challenge any measure 
adop ted  by the C om m ission  in the form 
of a regula tion  o r  an individual decision 
and may, in so do ing , plead the 
infr ingem ent of any stipulation in the 
T re a ty  in support  of their  claims. It 
follows th a t  a M em ber  State may, in 
support  of such an application, plead an 
infr ingem ent by the Com m ission of

Article 90 (2) o f  the  T rea ty ,  the 
observance o f  w hich  the  Com m ission  is 
requ ired  to  ensure , even if the u n d e r ­
tak ing  affected by the application o f  that 
provision comes u n d e r  the  au thority  of 
a n o th e r  M em ber  State.

4. T h e  s ta tem ent o f  the reasons on which a 
decision having adverse effect is based 
m ust enable the C o u r t  to  review the 
legality of the decision and to  provide 
the party  con cern ed  with details 
sufficient to allow th a t  party  to ascertain 
w h e th e r  o r  n o t  the decision is well- 
founded . T h e  req u irem en t  of a s ta tem ent 
o f  reasons must be view ed in the context 
o f  the circum stances o f  the  case, and in 
part icu la r  the co n ten t  o f  the m easure in 
question , the na tu re  o f  the reasons relied 
on  and the interest w h ich  addressees, or 
o th e r  persons to  w h o m  the  m easure  is of 
d irec t  and individual concern ,  w ithin the 
m ean ing  of the second  parag raph  of 
Article 173 of the T re a ty ,  m ay have in 
ob ta in ing  explanations.

O P IN IO N  OF MR A DVO CATE GENERAL D A R M O N  
delivered on 16 January 1985 *

Mr President, 
Members o f the Court,

T h e  case which this C o u r t  has before it is 
unusual on m ore  th an  one  count. It is, as 
has been observed, the  first o f  its kind.

T h e  Italian G overnm en t ,  acting on the basis 
o f  Article 173 of the E E C  T re a ty ,  has asked 
the C o u r t  to  declare  void a decision of 10 
D ecem ber  1982, 1 in which the Com mission 
declared  certain  provisions, adopted

* T rjm U ifd  from tht French.
1 — Commission Decision No 82/861/EEC (Officii! JoumaJ 

1912. L 360, p 36)
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successively by the U n i ted  K ingdom  Post 
Office and by British Telecom m unications  
(here inafte r  jo intly  refe rred  to  as ‘BT’) and 
designed to curtail the activities of message- 
fo rw ard ing  agencies, to  be con trary  to 
Article 86 of the Treaty .

T h u s  the applicant State is not the one in 
which the undertak ing  in question has its 
seat. O n  the con tra ry , the  G overnm ent of 
the U n ited  K ingdom  intervened in the 
p roceed ings in support  o f  the Commission. 
F u r the rm ore ,  BT, w hich  had not 
im plem ented  the provisions com plained of, 
did n o t  incur any fine, and  indeed refrained 
from  seeking the C o u r t ’s censure of a

mu
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J U D G M E N T  O F T H E  COURT  
20 March 1985 *

• In Case 4 1 /8 3  , -

Italian Republic, represented by Arnaldo Squillante, Head of the D e p a r tm e n t  of 
Diplomatic Legal Affairs, acting as Agent, assisted by Giorgio A z zà r iu ,  Avvocato  
dello Stato, with an address for service in Luxembourg at the Ital ian Embassy,

applicant,

v

Commission of , the European Communities, represented by its Legal Adviser,  
Giuliano Marenco, acting as Agent, with an address for service in Luxembourg at 
the office of Georgios Kremlis, a member of its Legal Department, Jean Monnet 
Building, Kirchberg,

defendant,

supported in its.'submissions bv

the United Kingdom, represented by G. Dagtoglou, of the Treasury Solici tor’s 
Department, Q ueen.A nne’s Gate Chambers, London, with an address for service 
in Luxembourg at the office of J.D. Howes, acting as Agent for the G overnm ent  
of the United Kingdom, c /o  British Embassy, 28 Boulevard Royal,

intervener,

APPLICATION for a declaration that Commission Decision N o  82/861 / E E C  of 
!C December 1982 (Official Jourria.!. L 36C. n. 36), relating to a proceed ing  against 
British Telecommunications under Article 86 of the E E C  T rea ty ,  is void,

Lir.guigc of ihe Case lu l i»n

8 8 :
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ITALY v COMMISSION

T H E  C O U R T

composed of: Lord Mackenzie Stuart, President, G. Bosco, O. Due and 
C. Kakouris (Presidents o f  Chambers), T. Koopmans, U . Everling, K. Bahlmann, 
Y. Galmot and Ri Joliet, Judges,

Advocate General: M. Darmon
Registrar: H. A. Riihl, Principal Administrator

gives the following

J U D G M E N T

(The account of the facts and issues which is contained in the complete text of the 
judgment is not reproduced) *

Decision

By application lodged at the Court Registry on 15 March 1983, the Italian 
Republic brought an action under the first paragraph of Article 173 of the EEC 
Treaty for a declaration that Commission Decision N o  82 /861 /E E C  of 10 
December 1982 (Official Journal, L 360, p. 36), relating to a proceeding against 
British Telecommunications under Article 86 of the EEC Treaty, was void.

On 1 October 1981 British, Telecommunications, a statutory corporation 
established under the British Telecommunications Act 1981, took over the 
functions o f  the United Kingdom Post Office, set up under the Post Office Act 
1969. Both of these nationalized undertakings are hereinafter referred to as ‘B T \  
As holder o f the statutory monopoly on the running o f telecommunications 
systems in the United Kingdom, BT has a duty to provide inter alia telex and 
telephone services. Pursuant to both the Post Office Act and the British 
Telecommunications Act, BT exercises rule-making powers in respect of  
telecommunications services in the United Kingdom for which it lays down 
charges and conditions by means of schemes; these are published in the London, 
Edinburgh and Belfast Gazettes.

• aftt t  hearing the Opinion of the Advocate General delivered at the lining on 16 January 1985,
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Furthermore, BT has the international status o f  a recognized private operating 
agency having a seat on one o f the permanent bodies o f  the ITU (International 
Telecommunications Union), set up by the ITC (International Telecommuni­
cations Convention, United Nations Treaty Series, N o  2616, p. 188), which was 
signed o n  2 October 1947 at Atlantic City and last revised on 25 October 1973 at 
Malaga-Torremolinos. All the Member States o f  the EEC are parties to the ITC. 
As a private operating agency recognized as such by the United Kingdom, BT 
participates in the work o f the CCITT (International Telegraph and Telephone 
Consultative Committee), together with the national administrations of all the 
signatories to the ITU which are entitled to a seat there.

JUDGMENT OF 20. 3. 1985 — CASE 41/83

The CCITT issues recommendations on operating and tariff questions regarding 
telegraphy and telephony, such recommendations being adopted by virtue of the 
provisions of the ITC itself and the Telegraph and Telephone Regulations (the 
Final Acts of the World Administrative Telegraph and Telephone Conference held 
by the ITU in Geneva in 1973). Those regulations supplement the provisions of the 
ITC pursuant to Article 82 thereof, and govern the use of telecommunications.

Under Article 6 (3) of the Telegraph Regulations of 11 April 1973,

‘Administrations [or recognized private operating agency(ies)] shall undertake to 
stop, at their respective offices, the acceptance, transmission and delivery' of  
telegrams addressed to telegraphic re-forwarding agencies and other organizations 
set up to forward telegrams on behalf of third parties so as to evade full payment 
of the charges due for the complete route. ...’

On the basis o f and pursuant to that provision, the CCITT adopted in October 
1976 Recommendation F 60, Section 3.5.2. o f  which provides as follows:

‘Administrations and recognized private operating agencies shall refuse to make 
the telex service available to a telegraph forwarding agency which is known to be 
organized for the purpose of sending or receiving telegraphs for retransmission by 
telegraphy with a view to evading the full charges due for the complete route.’

In reliance on those provisions BT started a campaign against the development, on 
United Kingdom territory, of private message-forwarding agencies. Those agencies
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offered the general public a new service whereby a large volume o f messages could 
be received and forwarded on behalf of third parties at prices which were 
appreciably lower than those charged under the tariffs for the conventional use of 
telecommunication lines and systems.

Availing itself of the rule-making powers conferred on it by statute, BT adopted, 
in the first instance, Schemes T 7 /1975  and T l /1 9 7 6 .  Those schemes, whilst 
leaving subscribers free to use their installations for forwarding or receiving 
messages on behalf of third parties, nevertheless provided, in Paragraphs 43 (2) (b) 
(iii) and 70 (2) (b) (iii), that whenever a subscriber relayed a telex message which 
both originated from, and was intended for delivery in, a foreign country he could 
not apply a scale of charges which would have the result o f enabling the originator 
of the message to send it more cheaply than if he had forwarded it directly. It is 
common ground between the parties, however, that BT never actually enforced 
those provisions.

BT subsequently supplemented those schemes by adopting Scheme T l /1978, which 
came into operation on 21 January 1978. Paragraphs 44 (2) (a) and 70 (2) (b) 
thereof prohibited forwarding agencies from providing international services for 
their customers whereby:

(a) messages in data form were sent or received internationally by telephone and 
then converted into telecommunication messages for reception in telex, 
facsimile, written or other visual form; or

(b) telex messages were forwarded in transit between places outside the United 
Kingdom and the Isle of Man; or

(c) telex messages were sent or received via other message-forwarding agencies.

The above provisions o f Scheme T l /1 9 7 8  were incorporated in their entirety into 
a new 1981 scheme, which revoked and replaced all previous schemes.

By Decision N o  8 2 /861 /EEC of 10 December 1982 the Commission held that the 
aforesaid schemes constituted infringements of Article 86 o f the Treaty, and 
required BT to bring them to an end —  in so far as it had not already done so —  
within two months o f notification of the decision.
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In its statement o f the reasons on which the decision is based, the Commission 
claims that the restrictions imposed by BT and the sanctions which may be 
incurred by their infringement, namely the cutting-off or disconnection of the 
apparatus provided, (a) prevent message-forwarding agencies from offering certain 
services, to  the detriment o f their customers operating in other Member States, (b). 
subject the use o f  telephone and telex equipment to obligations unrelated to the 
provision o f  telephone or telex services, and (c) place the agencies at a competitive 
disadvantage vis-à-vis  the national telecommunications authorities and agencies in 
other Member States not bound by such rules.

Notwithstanding the infringements recorded, the Commission considered that, in 
view of the special circumstances of the case, in particular the duty to observe 
international commitments and the fact that BT had not penalized infringements 
of the restrictions by disconnecting the facilities of the message-forwarding 
agencies, no fine should be imposed on it.

In support o f its claim that the Commission decision should be declared void, the 
Italian Republic denies, in the first place, that the disputed schemes were in law 
open to appraisal in relation to Article 86 of the EEC Treaty. In that connection it 
argues, first, that the rule-making activities of a body governed by public law may 
not be regarded as the activities of an undertaking for the purposes of Article 86. 
Secondly, it argues that, since BT holds a statutory monopoly, it is exempted by 
Article 222- of the Treaty from the application o f the Community rules on 
competition.

« In the second place, the Italian Republic maintains that the schemes at issue may 
not in law be regarded as' contrary to Article 86 inasmuch as, first, they are 
intended to counter unfair practices on the part of private forwarding agencies, 
secondly, the Community rules on competition cannot apply, except within certain 
limits, to BT as a public undertaking for the purposes o f Article 90 (2) of the 
Treaty, and lastly, the ICT provisions mentioned above required BT to adopt the 
measures complained of.

i* The Italian Republic concludes by maintaining that the contested decision does not 
contain an adequate statement of reasons.
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I —  Submissions to the effect that B T s  schemes are not open to appraisal for their 
compatibility with Article 86 of the Treaty

1. The applicability o f  the C om m unity rules on com petition in the light o f  the 
activities covered by the decision at issue

16 The Italian Republic argues that Article 86 of the Treaty applies solely to the 
activities o f  business concerns carried out under private law, and not to rule- 
making activities carried out pursuant to a statute by a public body functioning in 
conformity with conditions laid down by central government. Inasmuch as the 
contested decision is directed, not to BT’s conduct in its capacity as a body 
responsible for the operation of certain equipment or as a supplier of telecommuni­
cations services to users, but rather to its rule-making activities under the Post 
Office Act 1969 and the British Telecommunications Act 1981, the applicant takes 
the view that the Commission has misapplied Article 86 . The rule-making activities 
complained of can, at most, provide the basis for an action against the United 
Kingdom under Articles 90 or 169 of the Treaty.

17 The Commission, supported in its conclusions and arguments by the United 
Kingdom, contends that the provision of telecommunications services is a business 
activity. Although United Kingdom statute law empowered BT to have recourse to 
schemes, it did so solely for the purpose of establishing the charges and conditions 
subject to which such services are offered. The schemes at issue therefore perform 
the same function as contractual terms, and were freely adopted by BT pursuant to 
the powers vested in it and without any intervention on the part of the United 
Kingdom authorities. Even if the United Kingdom could be held responsible in 
these circumstances, that would have the effect, at most, of diminishing the under­
taking’s responsibility for the purposes of calculating the fine, but would not 
prevent the Community rules on competition from being applied to it.

is It should be noted in the first place that the applicant does not dispute that, despite 
• B T ’s status as a nationalized industry, its management of public telecommuni­

cations equipment and its placing of such equipment at the disposal of users on 
payment of a fee do indeed amount to a business activity which as such is subject 
to the obligations imposed by Article 86 of the Treaty.

I? In the second place it should be observed that, by virtue o f Section 28 of the Post 
Office Act 1969 and then of Section 21  of the British Telecommunications Act 
1981, the power conferred on BT to introduce schemes has been strictly limited to 
laying down provisions relating to the scale of charges and other terms and 
conditions under which it provides services for users. In the light of the wording of  
those provisions it must further be acknowledged that the United Kingdom 
legislature in no way predetermined the content of the schemes, which is freely 
determined by BT. ^
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In those circumstances, the schemes referred to by the contested decision must be 
regarded as an integral pan of BT’s business activity. The submission to the effect 
that it was not in law open to the Commission to appraise them for their 
compatibility with Article 86 of the Treaty must therefore be rejected.

2. The question whether the Community rules on competition are applicable in view  
o f  the monopoly held by B T

The applicant argues that, by virtue o f Article 222 o f the Treaty, which provides 
that the Treaty ‘shall in no way prejudice the rules in Member States governing 
the system of property ownership’, Member States are free to determine, in their 
internal systems, the activities which are reserved to the public sector and to create 
national monopolies. Thus BT is entitled to preserve its monopoly by preventing 
the operation of private agencies wishing to provide services covered by that 
monopoly. By condemning the schemes adopted by BT in that regard as being 
incompatible with Article 86, the Commission therefore infringed Article 222 of  
the Treaty.

It is apparent from the documents before the Court that, whilst BT has a statutory 
monopoly, subject to certain exceptions with regard to the management of 
telecommunication networks and to making them available to users, it holds no 
monopoly over the provision of ancillary services such as the retransmission of 
messages on behalf of third parties. At all events, it must be observed that the 
schemes adopted by BT are not designed to suppress any private agencies which 
may be created in contravention of its monopoly but seek solely to alter the 
conditions in which such agencies operate. Accordingly, Article 222 of the Treaty 
did not prevent the Commission from appraising the schemes in question for their 
compatibility with Article 86 thereof.

The submission based on infringement of Article 222 of the Treaty must therefore 
be rejected.

II —  Submissions to the effcct that B T s  schemes are not contrary to Article 86 of 
the Treaty

1. The claim that B T s schema were consiitent w ith  the need to prevent the improper 
use o f  telecommunications equipment by private forwarding agencies

T he Italian Republic has submitted, both in its pleadings and in its oral argument 
before the Court, that the private message-forwarding agencies established on 
United Kingdom territory’ abuse the public telecommunication network. It 
maintains that such abuse resides, in the first place, in the abnormal utilization of
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point-to-point circuits, that is to say, public circuits hired out to individuals for 
their exclusive use, at a fixed tariff determined by the number of messages 
normally transmitted by that category o f user. By transmitting messages on behalf 
o f  third parties via such circuits, the agencies evade the normal tariff terms. The  
agencies further abuse the public network, according to the Italian Government, 
by using special equipment which, with the aid of computer techniques, enable a 
large number of messages to be forwarded in a veiy short time. Those practices are 
especially harmful to the proper running of the international telecommunications 
system because they use the lines carrying the heaviest traffic. BT could therefore, 
without infringing Article 86 of the Treaty, adopt the measures needed to put an 
end to such unlawful activities.

25 The Commission and the United Kingdom deny that the forwarding agencies 
make use of point-to-point circuits. The fact that such agencies employ new 
techniques and introduce a modicum of competition into international 
telecommunications traffic cannot, in itself, constitute an abuse.

26 In that connection, it is sufficient to note that neither the documents before the 
Court nor the oral argument presented to it have provided any confirmation that 
the message-forwarding agencies established in the United Kingdom abuse the 
public telecommunication networks. In the first place it has' not been shown that 
such agencies use point-to-point circuits for the purpose of retransmitting messages 
on behalf of third parties. In the second place the employment of new technology  
which accelerates the transmission of messages constitutes technical progress in 
conformity with the public interest and cannot be regarded per se as an abuse. The  
Italian Republic has not, moreover, claimed that the forwarding agencies are 
attempting to evade payment of the charges covering the periods during which 
they actually use the public network.

I? In those circumstances, the submission to the effect that the schemes at issue are 
justified by abuses on the part of the private forwarding agencies must be rejected.

2. The claim that the measures adopted by B T  are covered by the provisions o f  
Article 90 (2) o f  the Treaty derogating from  the rules on competition and applying fo r  
the benefit o f  undertakings entrusted w ith  the operation o f  services o f  general economic 
interest

is According to the applicant, the Commission disregarded the terms of the Treaty in 
so far as it took the view that Article 90 (2) was inapplicable to the present case.
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Before considering the merits of that submission it must be observed that the 
Commission states that it has doubts as to whether the applicant is entitled to rely 
on it. Article 90 (2 ) o f  the Treaty, whose purpose is to safeguard the tasks which a 
Member State sees fit to entrust to a specified body, presupposes, according to the 
Commission, a situation in which conflicting interests are delicately poised and 
which involves facts and appraisals which are peculiar to the Member State in 
question and extraneous to other Member States which bear no responsibility for 
them and therefore have no interest in defending a position in regard to them.

: It should be borne in mind in this regard that, pursuant to the first paragraph of 
Article 173 of the Treaty, Member States may bring actions against any measure 
adopted by the Commission in the form of a regulation or an individual decision, 
and may, in support o f their claims, plead inter alia the infringement of any stipu­
lation in the Treaty. It must further be observed that the application of Article 90 
(2 ) of the Treaty is not left to the discretion of the Member State, which has 
entrusted an undertaking with the operation of a service of general economic 
interest. Article 90 (3) assigns to the Commission the'.task of monitoring such 
matters, under the supervision of the Court. It follows that Article 90 (2) of the 
Treaty ranks among those provisions whose infringement may be pleaded by any 
Member State in support of an action to have a measure declared void.

>i The Italian Republic- contends that, by declaring that the schemes which BT 
adopted are contrary to Community law, the Commission is placing in jeopardy 
the performance by BT of the tasks entrusted to it.

J2 The first argument adduced by the applicant is that the activities of private 
message-forwarding agencies cause economic damage to the public telecommuni­
cations service in the United Kindom.

33 It should be observed that, whilst the speed of message-transmission made possible 
by technological advances undoubtedly leads to some decrease in revenue for BT, 
the presence in the United Kingdom of private forwarding agencies attracts to the 
British public network, as the applicant itself observes, a certain volume of inter­
national messages and the revenue which goes with it. The Italian Republic has 
totally failed to demonstrate that the results of the activities of those agencies in 
the United Kingdom were, taken as a whole, unfavourable to BT, or that the 
Commission’s censure o f the schemes at issue put the performance of the particular 

. tasks entrusted to BT in jeopardy from the economic point of view.

 ̂ 34 The Italian Republic puts forward a second argument based on the need for a 
system of world-wide cooperation as instituted by the ITU, in order to ensure the

888



ITALY t COM M ISSION

proper running of international te le co m m u n ica tio n s  services, and on the leg itim ate 
expectation of other national ad m in is tra tio ns  that the international rules for the 
time being in force which are designed to prevent the activities of private message- 
forwarding agencies w ill be complied with. By preventing BT from honouring to 
the full the obligations of such in te rn a tio n a l co o p e ra tio n , the contested  decision  
again threatens to jeopardize the performance of the particular tasks entrusted to it 
as a nationalized industry.

In reality, the question raised by that argument is whether or not the ITG or the 
law derived from it required BT to adopt the measures at issue. It is precisely that 
question which is covered by the third submission made by the Italian Republic 
which is designed to show that BT was not, in the circumstances, obliged to 
comply with the Community rules on competition. It must therefore be considered 
below.

3. The claim that the IT C  and the law  derived from  it required B T  to prevent  —  as 
it d id  —  the activities o f  private forw arding  agencies operating in the United 
Kingdom

The Italian Republic maintains that the Commission disregarded the terms of 
Article 234 o f the Treaty. Article 234 resolves any conflict between Community 
law and the pre-existing rules o f  international law, by giving the latter precedence 
over the former. The applicant claims that the provisions of the ITC and its 
administrative regulations have always forbidden national administrations to allow 
the re-routing o f the international traffic in telegraph or telephone messages when 
such re-routing is caused by the attempt of private forwarding agencies to evade 
the full charges due for the complete route. By virtue of Article 6.3 of the 
Telegraph Regulations of 1973, on the one hand, and CC ITT Recommendation 
F 60, on the other, BT was obliged to adopt the schemes to which the Commission 
objects.

The Commission and the United Kingdom state that the provisions at issue are 
designed solely to put an end to a practice whereby communications evade 
payment of the full charges due for the complete route, and not to prevent a 
message from passing via an intermediate country merely on the ground that it 
thereby incurs a lower charge. The schemes adopted by BT can therefore find no 
justification in those provisions.

The Commission further argues that Article 234 of the Treaty is not applicable 
because the ITC was revised at Malaga-Torremolinos on 25 October 1973, that is, 
on a date subsequent to the United Kingdom’s accession to the Communities. The 
arguments put forward by the applicant on the similarity of the provisions in force 
prior to that date are, the Commission alleges, irrelevant, because members of the 
ITU recover their freedom of action and enter into a fresh commitment whenever 
a revision occurs. Even on the supposition that there are international rules 
predating the EEC Treaty which demand the course of action for which BT was
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criticizcd, Article 2 3 4  does not, however, override the prohibition under A rtic le  86 
except in so far as compliance therewith would prevent a Member S ta te  from 
fulfilling its obligations towards non-member countries.

The United Kingdom states that it does not share the view of the Commission on 
the revision, subsequent to the accession of a Member State to the Communities, 
of an international treaty concluded before the EEC Treaty. It contends for its 
part that, as is clear from the judgment o f the Court of 27 February 1962 (Case 
10/61 Commission v Italy  [1962] ECR 1), by virtue of Article 234 of the Treaty, <5 
Member States waive all rights accruing under an earlier treaty which are contrary 
to Community rules. Inasmuch as BT drew no distinction between the inter­
national and the Community obligations of the United Kingdom and consequently 
failed to confine the effects of its schemes to those activities of forwarding 
agencies which adversely affect comparable activities in non-member countries, 
those schemes do indeed infringe Article 86 of the Treaty.

Without there being any need to rule on the point whether the aforesaid provisions 
of Article 6.3 o f the Telegraph Regulations of 1973 or of CCITT  
Recommendation F 60 were or were not binding on BT, it is sufficient to note that 
they differ in their purpose and content from the BT schemes to which the 
Commission objected. "6 ^

t J
ii

It follows from the very wording of Article 6.3 of the Telegraph Regulations and ^
of CCITT Recommendation F 60 that their sole purpose is to prevent the activities 0
of message-forwarding agencies which are ‘set up’ or ‘known to be organized’ ^
with a view to evading the full charges due for the complete route. The measures .
envisaged by those provisions can therefore affect only those agencies which, by 
the use of improper means, attempt to avoid payment of the full charges due in 
respect of certain messages.

ir.
in
th

Whenever a Member State, or a recognized private operating agency to which a 7 Sc
Member State has entrusted the operation of telecommunications services, permits cc
transmissions which are not improper in the sense described above and are th 
therefore not prohibited by the aforesaid provisions, there can be no question of a 
breach by the State concerned of commitments undertaken at international level.

* ^  
re

It follows from the foregoing that the schemes adopted by BT had a different tĵ
purpose from the one pursued by the aforesaid provisions of the Telegraph Regu- Qf 
lations and by the CCITT recommendation and were concerned with private
message-forwarding agencies whose activities were in no way improper. B']
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In those circumstances, the submission to the effect that the ICT and the law 
derived from it placed BT under an obligation to adopt the schemes at issue must 
in any event be rejected.

i l l  —  T he submission th a t the sta tem en t o f reasons giVen fo r the decision at issue is 
inadequate

The Italian Republic argues that the obligation under Article 190 of the Treaty to 
state the reasons on which decisions are based was infringed, as the Commission 
failed to give the reasons for which it had taken the view that:

(a) BT’s statutory monopoly was contrary to Community law;

(b) the exercise o f rule-making powers could be equated with a business activity;
i

(c) Community rules on competition took precedence over pre-existing inter­
national rules.

First, it should be borne in mind that, according to a consistent line of decisions of  
the Court, the statement of the reasons on which a decision having adverse effect 
is based must enable the Court to review the legality of the decision and to provide 
the party concerned with details sufficient to allow that party to ascertain whether 
or not the decision is well-founded. The requirement of a statement of reasons 
must be viewed in the context of the circumstances of the case, and in particular 
the content o f the measure in question, the nature of the reasons relied on and the 
interest which addressees, or other persons to whom the measure is of direct and 
individual concern, within the meaning o f the second paragraph of Article 173 of  
the Treaty, may have in obtaining explanations.

Secondly, it should be observed that the contested decision in no way disputes the 
compatibility o f  BT’s statutory monopoly with Community law. N o reasons had 
therefore to be given by the Commission on that point.

Lastly, with regard to the other two points disputed by the Italian Republic, the 
recitals in the preamble to the contested decision show that the Commission noted 
that BT, as a statutory corporation, was an economic entity carrying on activities 
of an economic nature and was, as such, an undertaking within the meaning of  
Article 86 o f  the Treaty. The Commission further noted that, whilst it accepted 
BT’s argument that international cooperation and compliance with international
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commitments were essential to the efficient provision of international communi­

cation services, such cooperation could not go so far as to authorize an 

infringement of the competition rules under the Treaty.

49 The statement of reasons satisfies the requirements of Article 190 of the Treaty, 

inasmuch as it enables the Court to exercise its power of review and makes it 

possible for the parties concerned effectively to convey their point of view on the 

correctness and the relevance of the facts and circumstances alleged.

50 In the circumstances, the submission that the statement of reasons is inadequate 
must be rejected.

m It follows from all the foregoing considerations that the application of the Italian 

Republic must be dismissed.

Costs

51 Under Article 69 (2 ) of the Rules of Procedure the unsuccessful party is to be 

ordered to pay the costs. Since the Italian Republic has failed in its submissions, it 

must be ordered to pay the costs.

O n  those grounds,

T H E  C O U R T

hereby:

(1) Dismisses the application;

(2) Orders the Italian Republic to pay the costs.

Mackenzie Stuart Bosco Due

Koopmans Everling Bahlmann

Delivered in open court in Luxembourg on 20 March 1985.

P. Heim A. J. Mackenzie Stuart

Registrar . President

Kakouris 

Galmot Joliet
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Case 311/84

Centre belge d’études de marché —  Télémarketing (CBEM) SA
v

Compagnie luxembourgeoise de télédiffusion SA 
and Information publicité Benelux SA

(reference for a preliminary ruling 

from the Tribunal de commerce, Brussels)

‘Dom inant position —  Telemarketing’

Summary

/. Competition —  Dominant position —  Position resulting from provisions laid down by law 
—  Application o f Article 86 of the Treaty

(EEC Treaty, Art. 86)

2. Competition —  Dominant position —  Abuse —  Case where an undertaking holding a 
dominant position reserves to itself an activity which might be carried out by another under­
taking

(EEC Treaty, Art. 86)

1. Article 86 of the EEC Treaty applies to 
an undertaking holding a dominant 
position on a particular market, even 
where that position is due not to the 
activity of the undertaking itself but to 
the fact that by reason of provisions laid 
down by law there can be no competition 
or only very limited competition on that 
market.

2. An abuse within the meaning of Article 
86 is committed where, without any

3261

9

objective necessity, an undertaking 
holding a dominant position on a 
particular market reserves to itself or to 
an undertaking belonging to the same 
group an ancillary activity which might 
be carried out by another undertaking as 
part of its activities on a neighbouring 
but separate market, with the possibility 
of elimina.ting all competition from such 
undertaking.



JUDGM ENT OF 3. 10. «985—  CASE 311/84

JUDGM ENT OF THE COU RT  (Fifth Chamber)

3 October 1985 *

In Case 311/84

REFERENCE to the Court under Article 177 of the EEC Treaty by the Tribunal 
de commerce [Commercial Court], Brussels, for a preliminary ruling in the 
proceedings pending before that court between

Centre belge d’études de marché —  Télémarketing (CBEM) SA

and

Compagnie luxembourgeoise de télédiffusion SA,

Information publicité Benelux SA

on the interpretation of Article 86 of the EEC Treaty

THE COURT (Fifth Chamber)

composed ..of: Lord Mackenzie Stuart, President, O. Due, C. Kakouris, U. 

Everling and Y. Galmot, Judges,

Advocate General: C. O. Lenz 

Registrar: P ’ Heim

after considering the observations submitted on behalf of:

Centre belge d’études de marché —  Télémarketing SA, the plaintiff in the main 
proceedings, by W. Pissoort of the Brussels Bar,

Compagnie luxembourgeoise de télédiffusion SA, the first defendant, by Mr 
Kirschen and Mr Huisman of the Brussels Bar,

Information publicité Benelux SA, the second defendant, by Mr Colinet of the 

Brussels Bar,

* language of the Cater French.



after hearing the Opinion of the Advocate General delivered at the sitting on 

11 Ju ly 1985,
• •

gives the following

CBEM v CLT AND IPB

V

the Commission of the European Communities, by its Legal Adviser, N. Coutrelis,

JU D G M E N T

(The account of the facts and issues which is contained in the complete text of the 

judgment is not reproduced)

Decision

By an order of 21 December 1984, which was received at the Court on 27 

December 1984, the Vice-President of the Tribunal de commerce, Brussels, sitting 

on behalf of the President of the Tribunal in proceedings for an interim injunction, 

referred to the Court for a preliminary ruling under Article 177 of the EEC Treaty 

two questions on the interpretation of Article 86 of the Treaty.

Those questions were raised in proceedings brought by the Centre belge d ’études 

de marché —  Télémarketing SA (hereinafter referred to as ‘Centre beige’) against 

the Compagnie luxembourgeoise de télédiffusion SA (hereinafter referred to as 

‘Compagnie luxembourgeoise’), which runs the RTL television station, and against 

information publicité Benelux SA (hereinafter referred to as ‘Information 

publicité’), which is RTL’s exclusive agent for television advertising aimed at the 

Benelux countries. In its action Centre beige is claiming an injunction restraining 

the Compagnie luxembourgeoise and Information publicité from refusing to sell it 

television time on the RTL station for telephone marketing operations using a 

telephone number other than that of Information publicité.

It appears from the documents before the Court that Centre beige is a trading 

company which, since 1978, has been studying the technique known as ‘tele-sales’ 

or ‘telemarketing’, whereby an advertiser places in one of the media, in the present 

case television, an advertisement carrying a telephone number which those at 

whom the advertisement is aimed may call either to obtain information on the 

product offered or to respond to the advertising campaign in some other way.
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♦ Centre beige organized its first telemarketing operation on the RTL television 

station in 1982. In 1983 it concluded an agreement with Information publicité for 
a period of 12 months which gave it the exclusive right to conduct telemarketing 
operations on the RTL station aimed at the Benelux market. The telephone 
number shotvn 'to ’ television viewers was that of Centre beige, which made its' 
telephone lines and team of telephonists available to advertisers and to the 
television station.

5 O n  the expiry of that agreement Information publicité notified advertisers that 

from April 1984 RTL would no longer accept advertising ‘spots’ involving an 

invitation to make a telephone call unless the telephone number used in Belgium 

was that of Information publicité. It was against that notice that Centre beige 

brought an action for an injunction before the Tribunal de commerce, claiming 

inter alia that it constituted an abuse of a dom inant position within the meaning of 

Article 86 of the EEC Treaty.

6 In its order for reference the Vice-President of the Tribunal de commerce states 

that Compagnie luxembourgeoise and its subsidiary, . Information publicité, 

dominate the market in television advertising aimed at viewers in French-speaking 

Belgium by reason of the fact that in Belgium itself there is as yet no commercial 

advertising on national television stations and the advertising of other French- 

language stations which can be received in Belgium is aimed only rarely or not at 

all at the Belgian public. However, the Vice-President of the Tribunal de 

commerce raises the question whether the two undertakings occupy a dom inant 

position within the meaning of Article 86 of the Treaty, since under the relevant 

treaties and laws Compagnie luxembourgeoise has a legal monopoly in the market 

and there is no real freedom of establishment.

? As regards telemarketing activities, the Vice-President comes, after considering the 

forms of agreement which Centre beige entered into and the conduct of the parties 

in the main action, to the conclusion that, if Centre beige is engaged in an activity 

ancillary to advertising, it must be regarded as operating on behalf of advertisers 

rather than on behalf of the broadcaster. Telemarketing constitutes a separate 

market from that of television advertising and one which-is extremely open and in 

which extensive competition is possible. If Compagnie luxembourgeoise and Infor­

mation publicité do occupy a dom inant position in the- television advertising 

market for the purposes of Article 86 , the question' then arises whether their 

conduct amounts to an abuse of that position.
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In those circumstances the Vice-President of the Tribunal de commerce stayed the 

proceedings and referred the following questions to the Court for a preliminary 

ruling:

‘(1) The interpretation of the concept of a dom inant position

1

Is there a dominant position within the meaning of Article 86 of the EEC 

Treaty where an undertaking enjoys a legal monopoly for the supply of 

certain goods or services and where, as a result, competition in the supply of 

those goods or services is excluded? Does the concept of a dominant position 

imply a real possibility of competition suppressed or extinguished by the 

action of the party which occupies the dom inant position or may it apply in a 

context in which such competition cannot exist or is, in any event, extremely 

limited?

(2) Interpretation of the concept of abuse of a dom inant position

Where, in the situation envisaged in the first question, it is accepted that the 

undertaking in question occupies a dom inant position within the meaning of 

Article 86 of the Treaty, must the conduct of such an undertaking be 

interpreted as constituting an abuse of a dom inant position, where that 

conduct consists in reserving for itself or for a subsidiary under its control, to 

the exclusion of any other undertaking, an ancillary activity which could be 

carried out by a third undertaking as part of its activities?’

It must be observed at the outset that several of the arguments put to the Court by 

the parties to the main proceedings and by the Commission relate to problems 

which are not covered by the above questions. They include arguments relating to 

the financial and commercial relations between Compagnie luxembourgeoise and 

Information publicité, the nature and geographical extent of the market or markets 

in issue, the position in law and in fact of Compagnie luxembourgeoise and Infor­

mation publicité on those markets, the question whether the conduct of the 

companies has any effect on trade between Member States and the reasons for 

requiring that the telephone number of Information publicité be used in any 

telemarketing transactions involving the RTL station.

•r

In that regard it must be emphasized that, by virtue of the division of jurisdiction 

provided for by Article 177 in preliminary-ruling proceedings, it is for the national
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court alone to assess the relevance of such arguments and to make a fresh request 

to the Court if it considers that it is necessary to obtain a further ruling on the 

interpretation of Community law for the purpose of giving its judgment. The 

Court need not therefore consider those arguments.

First question

In substance the first question asks whether Article 86 of the Treaty applies to an 

undertaking holding a dominant position on a particular market where that 

position is due not to the activities of the undertaking itself but to the fact that by 

reason of provisions laid down by law there can be no competition or only very 

limited competition on the market.

The Centre beige proposes that the Court should answer that question in the affir­

mative. It maintains that, according to the case-law of the Court, an undertaking 

holding a monopoly in a particular service has a dom inant position on the market 

in that service within the meaning of Article 86 and that that article applies to the 

conduct of broadcasting organizations. Compagnie luxembourgeoise cannot rely 

on the proviso in Article 90 (2), since it is not an undertaking ‘entrusted with the 

operation of services of general economic interest’ for the purposes thereof.

Compagnie luxembourgeoise states that the Court held, in its judgment of 30 April 

1974 in Case 155/73 (Sacchi [1974] EC R  409), that a State may, for reasons of 

public interest of a non-economic nature, remove radio and television broadcasting 

from competition by conferring a monopoly on an undertaking. Extending the 

scope of the question put to the Court, Compagnie luxembourgeoise proposes, 

therefore, that the Court should reply that it is not as such incompatible with 

Article 86 of the Treaty for an undertaking to which a State has granted exclusive 

rights within the meaning of Article 90 to enjoy a monopoly.

Information publicité does not agree with the abstract definition of a dominant 

position which in its opinion is suggested by the question. It maintains that it is not 

possible to disregard the product or service at issue or the extent of the relevant 

market. Further, to fall within the provisions of Article 86 the dominant position 

must affect trade between Member States and exist within a substantial pan of the 

common market. Information publicité therefore proposes that the Court should
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position within the meaning of Article 86.

CBEM r CLT AND 1PB

is In the Commission’s view, the notion of a dom inant position, as defined by the 

Court, refers to a factual situation independent of the reasons giving rise to that 

situation. The question must therefore be answered in the affirmative.

i6 W ith regard to the first question, it must first of all be remembered that, according 

to the established case-law of the Court, most recently confirmed by the judgment 

of 9 November 1983 in Case 322/81 (Michelin v Commission [1983] EC R  3461), 

an undertaking occupies a dominant position for the purposes of Article 86 where 

it enjoys a position of economic strength which enables it to hinder the main­

tenance of effective competition on the relevant market by allowing it to behave to 

an appreciable extent independently of its competitors and customers and 

ultimately of consumers. The fact that the absence of competition or its restriction 

on .the relevant market is brought about or encouraged by provisions laid down bv 

law in no way precludes the application of Article 86, as the Court has held, inter 
alia, in its judgments of 13 November 1975 in Case 26/75 (General Motors v 

Commission [1975] E C R  1367), 16 November 1977 in Case -13/77 (Inno v ATAB 
[1977] EC R  2115) and most recently in its judgment of 20 March 1985 in Case 

41/83 {Italy v Commission [1985] E C R  880).

i7 A lthough it is true, as Compagnie luxembourgeoise has pointed out, that it is not 

incompatible with Article 86 for an undertaking to which a Member State has 

granted exclusive rights within the meaning of Article 90 of the Treaty to enjoy a 

monopoly, it is none the less apparent from the same article that such undertakings 

remain subject to the Treaty rules on competition and in particular those contained 

in Article 86. In its aforesaid judgment of 30 April 1974 in the Saccki case, the 

Court also stressed that, if certain Member States treat undertakings entrusted 

with the operation of television, even as regards their commercial activities and in 

particular advertising, as undertakings entrusted with the operation of services of 

general economic interest, the prohibitions of Article 86 apply, as regards their 

behaviour within the market, by reason of Article 90 (2), so long as it is not shown 

that the said prohibitions are incompatible with the performance of their tasks.
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must be interpreted as applying to an undertaking holding a dom inant position on 

a particular market, even where that position is due not to the activities of the 

undertaking itself but to the fact that by reason of provisions laid down by law 

there can be no competition or only very limited competition on that market.
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Second question

i9 The second question asks whether an undertaking holding a dom inant position on 

a particular market, by reserving to itself or to an undertaking belonging to the 

same group, to the exclusion of any other undertaking, an ancillary activity which 

could be carried out by another undertaking as part of its activities on a 

neighbouring but separate market, abuses its dom inant position w ithin the meaning 

of Article 86.

20 Centre beige considers that such conduct constitutes an abuse under several 

provisions of Article 86. Where a television station subjects the sale of broadcasting 

time for any telemarketing operation to the use of the telephone number of an 

exclusive advertising agent belonging to' the same group, such conduct amounts to 

a refusal of sale to other telemarketing undertakings. As regards advertisers, such 

conduct amounts to the imposition of an associated service and the limitation of 

markets prohibited by Article 86 (d) and (b). Ultimately it enables the agent to 

impose on advertisers unfair prices contrary to Article 86 (a).

2i Compagnie luxembourgeoise and information publicité maintain that, where an 

undertaking to which a State has granted exclusive rights and which thus occupies 

a dominant position reserves to itself or to a company with which it has common 

interests ancillary activities which could be carried out by another undertaking, this 

does not in itself amount to an abuse of a dom inant position. The undertaking 

which occupies the dominant position must in addition use it to obtain advantages 

which it could not obtain if there were effective competition and its conduct must 

be likely to harm consumers, for example, by the imposition of unfair prices or 

conditions.
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2 Compagnic luxembourgeoise maintains that the decision no longer to use the 

services of Centre beige and its telephonists cannot be regarded as an abuse when 

it is due to the laws o£ trade; nor can the requirement that advertisers, in any 

‘tele-answer’ operation conducted by RTL, should use only the telephone number 

of RT L ’s exclusive agent amount to an abuse when it is inspired by the close links 

between the two services supplied and is necessary in - practice to preserve the 

television station’s image.

j The Commission infers from the judgment of the Court of 6 March 1974 in Joined 

Cases 6 and 7/73 {Commercial Solvents and Others v Commission [1974] EC R  223) 

that there is an abuse of a dom inant position for the purposes of Article 86 where 

an undertaking which occupies a dom inant position on a market and which is thus 

able to control the activities of other undertakings on a neighbouring market 

decides to establish itself on the second market and for no good reason refuses to 

supply the product or service in question on the market where it already occupies a 

dominant position to the undertakings whose activities are centred on the market 

which it is penetrating.

« Even if the conduct in issue in the main proceedings were to be regarded not as a 

refusal to supply but as the imposition of a contractual condition, it would, in the 

Commission’s view, be contrary to Article 86. First, Information publicité, as a 

seller of television time, imposes on all other undertakings for telemarketing 

operations a condition which it does not impose on itself for the same operations, 

namely the condition that it must not use its own telephone number; that is an 

unfair'trading condition within the meaning of Article 86 (a). Secondly, Infor­

mation publicité subjects the conclusion of contracts to the acceptance of sup­

plementary obligations which have no connection with the subject of the contracts, 

and that is contrary to Article 86 (d).

5 In order to answer the national court’s second question, reference must first be 

made to the aforesaid judgment of 6 March 1974 (Commercial Solvents), in which 

the Court held that an undertaking which holds a dom inant position on a market 

in raw materials and which, with the object of reserving those materials for its own 

production o f derivatives, refuses to supply a customer who also produces those
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derivatives, with the possibility of elim inating all competition from that customer, 

is abusing its dom inant position w ithin the meaning of Article 86.

26 That ruling also applies to the case of an undertaking holding a dominant position 

on the market in a service which is indispensable for the activities of another 

undertaking on another market. If, as the national court has already held in its 

order for reference, telemarketing activities constitute a separate market from that 

of the chosen advertising medium, although closely associated with it, and if those 

activities mainly consist in making available to advertisers the telephone lines and 

team of telephonists of the telemarketing undertaking, to subject the sale of broad­

casting time to the condition that the telephone lines of an advertising agent 

belonging to the same group as the television station should be used amounts in 

practice to a refusal to supply the services of that station to any other 

telemarketing undertaking. If, further, that refusal is not justified by technical or 

commercial requirements relating to the nature of the television, but is intended to 

reserve to the agent any telemarketing operation broadcast by the said station, 

with the possibility of eliminating all competition from another undertaking, such 

conduct amounts to an abuse prohibited by Article 86, provided that the other 

conditions of that article are satisfied.

i7 It must therefore be hejd in answer to the second question that an abuse within the 

meaning of Article 86 is committed where, w ithout any objective necessity, an 

undertaking holding a dominant position on a particular market reserves to itself 

or to an undertaking belonging to the same group an ancillary activity which 

might be carried out by another undertaking as part of its activities on a 

neighbouring but separate market, with the possibility of eliminating all 

competition from such undertaking.

Costs

23 The costs incurred by the Government of the Federal Republic of Germany and by 

the Commission of the European Communities, which have submitted observations 

to the Court, are not recoverable. As these proceedings are, in so far as the parties 

to the main proceedings are concerned, in the nature of a step in the proceedings 

pending before the national court, the decision on cost? is a matter for that court.
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On those grounds,

T H E  C O U R T  (Fifth Chamber),

in answer to the questions referred to it by the Vice-President of the Tribunal de 

commerce, Brussels, by order of 21 December 1984, hereby rules:

(1) Article 86 of the EEC Treaty must be interpreted as applying to an under­

taking holding a dominant position on a particular market, even where that 

position is due not to the activity of the undertaking itself but to the fact that 

by reason of provisions laid down by law there can be no competition or only 

very limited competition on that market.

(2) An abuse within the meaning of Article 86 is committed where, without any 

objective necessity, an undertaking holding a dom inant position on a particular 

market reserves to itself or to an undertaking belonging to the same group an 

ancillary activity which might be carried out by another undertaking as part of 

its activities on a neighbouring but separate market, with the possibility of 

eliminating all competition from such undertaking.

Mackenzie Stuart Due

Kakouris Everling Galmot

Delivered in open court in Luxembourg on 3 October 1985.

P. Heim . A. J. Mackenzie Stuart

Registrar President
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Case 247/86

Société alsacienne et lorraine de 
telecommunications et d’électronique (Alsatel)

v
SA Novasam

(reference for a preliminary ruling 

from the tribunal de grande instance, Strasbourg)

(Payment of compensation for the termination 

of a contract for the rental of telephone 

installations —  Abuse of a dom inant position)

Report for the Hearing ..................................................................................

Op in ion of M r Advocate General Mancini delivered on 31 May 1988 

Judgment of the Court (Sixth Chamber), 5 October 1988 ....................

Summary of the Judgment

/. Preliminary questions —  Jurisdiction o f the Court —  Extension o f the subject-matter of the 
question submitted for a preliminary ruling in disregard of the jurisdiction of the national 

court —  Not permissible 

(EEC Treaty, Art, 177)

2. Competition —-Agreements, decisions and concerted practices —  Dominant position —  Effect 

On trade between Member States —  Condition for the application o f Community rules

(EEC Treaty, Arts 85 and 86)

•3. Competition — Dominant position — Concept 

(EEC Treaty, Art. 86)

Competition -— Dominant position —  Relevant market —  Determination —  Supply of tele­

phone installations by authorized undertakings under a State monopoly —  Domestic market

(EEC Treaty, Art. 86)
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5. Competition 

evidence

Dominant position —  Existence —  Large market share —  Insujficie

(EEC Treaty, Art. 86)

1. The Court cannot, whether it be at the 

request of a parcy to the main 

proceedings or at the request of an 

institution which has exercised its right to 

submit observations, extend the subject- 

matter of a question referred to it for a 

preliminary ruling where it appears that 

that extension was expressly sought by a 

party before the national court and was 

refused. 4-

to an appreciable extent independently oi 
its competitors and customers.

2. The interpretation of the condition that 

trade between Member States must be 

affected, which is set out in Articles 85 

and 86 of the Treaty, must be based on 

its purpose, which is to determine the 

scope of application of Community 

competition law. Community law applies 

to any agreement, decision or concerted 

practice which may influence, directly 

or indirectly, actually or potentially, 

patterns of trade between the Member 

States and thereby hinder the economic 

interpenetration intended by the Treaty 

by partitioning the market.

i■i|
Contractual practices, even abusive ones,.! 

on the part of an undertaking supplying! 

telephone installations which has a largef 

share of a regional market in a Member j 

State do not fall within the prohibition in! 

Article 86 of the EEC Treaty where thatj 

undertaking does not occupy a dominants 

position on the domestic market in.! 

telephone installations. Only that market; 

may be taken into consideration in thact 

sector since it is only at that level that the) 

conditions of competition are sufficiently? 

homogeneous, in view of the existence of 

a telecommunications monopoly which* 

means that telephone installations can be] 

supplied only by the postal and telecom­

munications authorities or by private 

installers to whom those authorities 

delegate in pan  the exercise of the 

monopoly, by means of authorizations 

valid throughout the country. I

3. The dominant position referred to in 

Article 86 is a position of economic 

strength enjoyed by an undertaking 

which enables it to hinder the main­

tenance of effective competition on the 

relevant market by allowing it co behave

S. While the fact that an undertaking holds 1 

a very large market share may be ; 

important evidence of the existence of 

dom inant position, that factor, taken j 

separately, is not necessarily decisive but ^
must be taken into consideration ;

together with other factors. !
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JUDGM ENT OF THE COU RT  (Sixth Chamber)

5 October 1988 *

REFERENCE to the Court under Article 177 of the EEC  Treaty by the tribunal 

de grande instance (Regional Court), Strasbourg, for a preliminary ruling in the 

proceedings pending before that court between

Société alsacienne et lorraine de télécommunications et d’électronique (Alsatel)

and
i

SA Novasam,

on the interpretation of Article 86 of the EEC Treaty,

THE COURT (Sixth Chamber)

composed, of: O. Due, President of Chamber, G. C. Rodriguez Iglesias, T. 
Koopmans, K. Bahlmann and C. N. Kakouris, Judges,

Advocate General: G. F. Mancini 

Registrar: B. Pastor, Administrator

after considering the observations submitted on behalf of

Alsatel, the plaintiff in the main proceedings, by M. Meyer,

SA Novasam, the defendant in the main proceedings, by L. Anstett-Gardea,

the Commission of the European Communities, by its Legal Adviser C. Durand 
and by. N. Coutrelis,

Lançuigr of the Case: Frcnch

In Case 247/86



j W k / W l N L t ' l l  \sr 3. i u . I 9 5 B  —  L A d L

having regard to the Report for the Hearing and further to the hearing on

17 November 1987,

after hearing the Opin ion of the Advocate General delivered at the sitting on 

31 M ay  1988,

gives the follow ing:

Judgment

i By a judgment of 17 September 1986, as explained and supplemented by a decision 

of 10 December 1986, which were received at the Court on 2 October and 29 

December respectively, the tribunal de grande instance, Strasbourg, referred to the 

Court for a preliminary ruling under Article 177 of the EEC Treaty a question on 

the interpretation of Article 86 of the EEC Treaty.

l That question arose in a dispute between Alsatel, the plaintiff in the main 

proceedings, and Novasam, a temporary employment agency, the defendant in the 

main proceedings, concerning Alsatel’s claim for compensation amounting to 

three-quarters of the annual payments outstanding under three contracts for the 

rental and maintenance of telephone installations that were terminated by the 

defendant. The installations in question, each of which comprises several tele­

phones, are ‘complex’ installations.

It is apparent from the order for reference that the contracts for the rental and 

maintenance of telephone equipment which the plaintiff offers to subscribers are ? 

concluded for an initial duration of 15 years, but are to be renewed for a further | 

term o f 15 years if, as a result of one or more modifications to the installation, the } 

initial rental is increased by 25%  or more. ;

6006

According to the national court, the contract binds the customer to deal exclu­

sively with Alsatel for any changes, moves, extensions, putting lines into service
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and, in general, any modifications of the installation. That obligation in practice 

prohibits customers from dealing with another supplier of equipment throughout 
the duration of the contract. Any modifications to the installation entail 

supplements to the contract,. for which the price is not determined and may, in 

view of the exclusive-dealing clause imposed on customers, be fixed unilaterally by 

the plaintiff.

The defendant contended that the contracts which had been terminated were 

contrary to the competition rules of the EEC  Treaty, whereupon the national 

court decided to stay the"proceedings and referred to the Court the following 

question for a preliminary ruling:

‘In view of AlsatePs major share of the regional market, are the contracts drawn 

up by it evidence of its abuse of a dom inant position within the meaning of Article

86 of the EEC  Treaty?’

Reference is made to the Report for che Hearing for a fuller account of the facts 

of the case, the course of the procedure and the observations submitted to the 

Court, which are mentioned or discussed hereinafter only in so far as is necessary 

for the reasoning of the Court.

In view of the fact that the Commission and the defendant have asked the Court 

to consider the problems raised not only from the point of view of Article 86 of 

the Treaty, which is the only article referred to in the national court’s question, 

but also from the point of view of Article 85 of the Treaty, it must be pointed out 

at once that this course of action is not open to the Court.

it is apparent from the documents before the Court that in this case the national 

court, which alone is competent under the system established by Article 177 to 

assess the relevance of questions concerning the interpretation of Community law 

*n order to resolve the dispute before it, has refused by implication, inasmuch as it 

has referred only to Article 86 in its question, to seek from the Court a ruling on 

the interpretation of Article 85 of the Treaty, notwithstanding an express request 

to that effect made by the defendant during the main proceedings.
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In order to answer the question submitted, it must be borne in mind in the first 

place that Article 86 of the Treaty prohibits any abuse of a dominant position 

within the common market or in a substantial part of it in so far as it may affect 

trade between Member Sûtes. According to the defendant and the Commission, 

the clauses concerning duration, and rental imposed by the plaintiff in the contracts 
which it concludes constitute an abuse of a dominant position.

Although the obligation imposed on customers to deal exclusively with the installer 

as regards any modification of the installation may be justified by the fact that the 

equipment remains the property of the installer, the fact that the price of the 

supplements to the contract entailed by those modifications is not determined but 

is unilaterally fixed by the installer and the automatic renewal of the contract for a 

15-year term if as a result of those modifications the rental is increased by more 

than 25%  may constitute unfair trading conditions prohibited as .abusive practices 

by Article 86. of the Treaty if all the conditions for the application of that provision 

are met.

The first condition for the application of that provision is that trade between 

Member States must be affected. The interpretation of that condition, which is set 

out in Articles 85 and 86 of the Treaty, must be based on its purpose, which is to 

determine the scope of application of Com m unity competition law. Community 

law applies to any agreement, decision or concerted practice which may influence, 

directly or indirectly, actually or potentially, patterns of trade between the 

Member States and thereby hinder the economic interpenetration intended by the 

Treaty. That condition would be satisfied, in particular, if the contractual clauses 

referred to above had the effect of restricting imports of telephone equipment from 

other Member States, thereby partitioning the market. There is nothing in the 

documents before the Court which suggests that such is the case. However, it is 

for the national court to make the necessary findings of fact in that regard.

The second condition laid down by Article 86 is that there must be a dominant 

position within the common market or in a substantial part of it. The Court has 

defined such a dominant position (see the judgment of 9 .November 1983 in Case 

322/81 Michelin v Commission [1983] EC R  3461) as a position of economic
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strength enjoyed by an undertaking which enables it to hinder the maintenance of 

effective competition on the relevant market by allow ing it to behave to an appre­

ciable extent independently of its competitors and customers.

In order to ascertain whether a dom inant position of that kind exists in a case such 

as this, it is necessary to assess the economic strength of the undertaking in 

question on the relevant market, that market to be defined from the point of view 

of both the activities concerned and its geographical extent.

For those purposes, it is necessary to take account" of ' the following facts to be 

found in the documents before the Court: the contracts which have given rise to 

the main proceedings are concerned with the rental and maintenance of telephone 

installations; because of the telecommunications monopoly in France, telephone 

installations may be provided only by the postal and telecommunications auth­

orities or by private installers such as Aisatel to whom, the exercise of the 

monopoly is in pan delegated; those private installers must be approved by the 

authorities; finally, the authorizations granted are valid throughout the country.

It follows that the framework within which the conditions of competition are suffi­

ciently homogeneous to enable the economic strength o f'th e  undertaking in 

question to be assessed is the market in telephone installations throughout France.

Jh e  Commission has none the less argued that within the market in telephone 

installations as a whole it is possible to identify, from the point of view of the 

activities concerned, a market in the rental and maintenance of telephone 

cquipment, and that on that market competition between installers operates 

primarily at the local and regional level, particularly in view of the importance of 

the maintenance factor. It is therefore on that geographical sub-market that the 

position of installers should be assessed in order to ascertain whether or not they 

occupy a dominant position on the market for the rental and maintenance of 

lclephone installations.
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In ascertaining whether the economic strength of an undertaking is sufficient t 

enable it to hinder the maintenance of effective competition it is impossible b 
isolate' the rental and maintenance market as the relevant market when it i 

apparent that users have a choice between a rental and maintenance contract am 

the purchase of the same equipment. The Commission’s argument that those twc 

possibilities are not interchangeable, which is based on the point of view solely o 

users who have already opted for a rental and maintenance contract, cannot b< 

accepted.

There is nothing in the documents before the Court which suggests that the 

plaintiff enjoys a dominant position throughout France. The only fact which is 

referred to in the order for reference with regard to the plaintiff’s economic 

strength is the large share it holds of the regional market.

A finding of that kind is insufficient to establish that the undertaking in question 

occupies a dominant position. In the first place, the Court has consistently held 

that while the fact that an undertaking holds a very large market share may indeed 

be important evidence of the existence of a dom inant position, that factor, taken 

separately, is not necessarily decisive but must be taken into consideration together 

with other factors (see the judgment of 13 February 1979 in Case 85/76 

Hoffmann-La Roche v Commission [1979] EC R  461). Secondly, it is apparent from 

the foregoing that in circumstances such as those of the present case the economic 

strength of an undertaking can be assessed only in the geographical context of the 

national territory as a whole.

If the large share of the regional market held by the plaintiff was the result of an 

agreement between authorized installers to share out regional markets between 

them, such an agreement ought to be caught by Article 85 of the Treaty. It is only 

if such an allocation of markets were carried out by a number of undertakings 

belonging to the same group that Article 86 could be applicable, as the Court has 

consistently held (see the judgments of 8 June 1971 in Case 78/70 Deutsche Gram- 
mophon v Metro [1971] E C R  487, and of 16 December 1975 in Joined Cases 40 to 

48, 50, 54 to 56, 111, 113 and 114/73 Suiker Unie v Commission [1975] E C R  

1663).



However, the Commission has suggested that the Court should consider whether 

parallel behaviour on the part of several independent undertakings, in particular 

with regard to prices and trading conditions, which does not leave their customers 

any possibility of negotiating the terms of the contracts to be concluded may place 

those undertakings collectively in a dom inant position- coming within the scope of 

Article 86 of the Treaty.

ALSATEL. v NOVASAM

The Court cannot consider that possibility when it is unconnected with the facts 

before the national court and is based solely on information in the Commission’s 

possession which, on its own admission, is not sufficiently precise. If the 

Commission considers that there is evidence of the existence of practices that are 

contrary to the competition rules in the Treaty, it must exercise the powers of 

investigation which it has in order to ensure the application of those rules.

The answer to the question submitted by the national court must therefore be that 

contractual practices, even if abusive ones, on the part of an undertaking supplying 

telephone installations which has a large share of a regional market in a Member 

State do not fall within the prohibition in Article 86 of the EEC Treaty where that 

undertaking does not occupy a dom inant position on the relevant market, in this 

case the domestic market in telephone installations.

Costs

The costs incurred by the Commission of the European Communities, which has 

submitted observations to the Court, are not recoverable. As these proceedings are, 

*n so far as the parties to the main proceedings are concerned, in the nature of a 

Slep in the action pending before the national court, the decision on costs is a 

la tte r  for that court.
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O n those grounds,

T H E  C O U R T  (Sixth Chamber),

in answer to the question referred to it by the. tribunal de grande instanc 

Strasbourg, by judgment of 17 September 1986, as explained and supplemented bj£ 

the decision of 10 December 1986, hereby rules:

I
Article 86 of the EEC Treaty must be interpreted as meaning that contractual 

practices, even if abusive ones, on the part of an undertaking supplying telephone 

installations which has a large share of a regional market in a Member State do no2 

fall within the prohibition in that article where that undertaking does not occupy 4 

dom inant position on the relevant market, in this case the domestic market irp. 

telephone installations. |

Due Rodriguez Iglesias ?

Koopmans Bahlmann Kakouris

I

Delivered in open court in Luxembourg on 5 October 1988.

t

J.-G. Giraud O . Duey

Registrar President of the Sixth Chamber
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Case C-18/88

Régie des télégraphes et des téléphones
v

GB-Inno-BM SA

(Reference for a preliminary ruling 

from the Tribunal de Commerce de Bruxelles)

(Free movement of goods —  Competition —  

Type-approval of telephone equipment)

Report for the Hearing ........................................................................................

Op in ion of M r Advocate General Darmon delivered on 15 March 1989 

Judgment of the Court (Fifth Chamber), 13 December 1991 ..................

Summary of the Judgment

1- Compétition —  Public undertakings and undertakings to which Member States grant special 

or exclusive rights —  Undertaking having a monopoly over operating the public telecommu­

nications network —  Sale, on a competitive basis, o f telephone equipment —  Power to lay 
down technical standards applicable to telephone equipment and to check that competing 
undertakings have complied with those standards —  Not permissible

(EEC Treaty, Arts 3(f), 86 and 90))

I - 5943 
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2. Free movement o f goods —  Quantitative restrictions —  Measures having equivalent 
effect —  Type-approval by a public undertaking o f telephone equipment not supplied by it 

and intended to be connected to the public network— Absence of any right o f appeal to the 

courts —  Not permissible

(EEC Treaty, Art. 30) . .  .. ..

SUMMARY — CASÉ C-tl/M

1. Articles 3(f), 86 and 90 of the 
EEC Treaty preclude a Member State 

from granting to the undertaking which 
operates the public telecommunications 

network the power to lay down 

standards for telephone equipment and 
to check that the economic operators 

meet those standards when it is itself 

competing with those companies on the 

market for that equipment.

To entrust to an undertaking which 

markets telephone equipment the task of 

drawing up specifications for such 

equipment, of monitoring their 

application and granting type-approval in 

respect thereof is tantamount to 

conferring on it the power to determine 

ai will which equipment can be 

connected to the public network and thus 

gives it an obvious advantage over its 

competitors, which is inimical to the 

equality of chances of traders, without 

which the existence of an undistorted 

system of competition cannot be 

guaranteed. Such a restriction on compe­

tition cannot be regarded as justified by a 

public service of general economic 

interest within the meaning of Article 

90(2) of the Treaty.

2. Article 30 of the Treaty precludes a 

public undertaking from being given the 
power to approve telephone equipment 

which is intended to be connected to the 

public network and which it has not 

supplied if the decisions of that under­

taking cannot be challenged before the 

courts.

Although overriding requirements 

concerning the protection of users as 

consumers of services and the protection 

of the public network and its proper 

functioning justify the existence of a 

procedure for type-approval of the said 

equipment, the absence of any possibility 

of challenge before the courts could 

enable the authority granting type- 

approval to adopt an attitude which was 

arbitrary or systematically unfavourable 

to imported-equipment.
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JU D G M E N T  O F  T H E  C O U R T  (Fifth Chamber) 

13 December 1991 *

In Case C-18/88,' .

R E F E R E N C E  to the Court under Article 177 of the EEC  Treaty by the Vice- 

President o f the Tribunal de Commerce (Commercial Court), Brussels, for a 

preliminary ruling in the proceedings pending before that court between:

Régie des Télégraphes et des Téléphones (RTT)

and

GB-Iano-BM SA,

on the interpretation of Articles 30 and 86 of the EEC  Treaty,.

T H E  C O U R T  (Fifth Chamber),

composed of: R . Joliet, President of the Chamber, Sir Gordon Slynn, 

J. C. M o itinho  de Almeida, G. C. Rodriguez Iglesias and M . Zuleeg, Judges,

Advocate General: M . Darm on,

Registrar: B. Pastor, Administrator,

after considering the written observations submitted on behalf of:

y
/

—  Régie des Télégraphes et Téléphones, by Eduard Marissens, o f the Brussels 

Bar,

* Language of the  ca ie: French.



r  . .  • j u d g m e n t  q f  13. l l - W l - u u t  ’

—  GB-Inno-BM SA, by Louis van Bunnen, of the Brussels Bar,

—  the Commission of the European Communities, by Eric L. W hite and Edith 

, Buissart, members of its Legal Service, acting as Agents,

..............  * •• •• * ■ • * v .* .....................  • ' .• •• —  •••

having regard to the Report for the Hearing,

after hearing the oral observations of the Régie des Télégraphes et Téléphones, 

GB-Inno-BM SA and the Commission, at the hearing on 25 January 1989,

after hearing the Opinion of the Advocate General at the sitting on 15 March

1989,

gives the following

Judgment

By order of 11 January 1988, which was received at the Court on 18 January 

1988, the Vice-President of the Commercial Court, Brussels, referred to the Court 

for a preliminary ruling under Article 177 of the EEC Treaty three questions on 

the interpretation of Articles 30 and 86 of the Treaty for the purpose of assessing 

the compatibility with those provisions of national rules giving the public under­

taking which is responsible, subject to the authority of the Minister, for the estab­

lishment and operation of the public telephone network and which sells telephone 

equipment the power to grant type-approval to telephone equipment which it did 

not supply itself with a view to the connection of that equipment to the network.

Those questions were raised in a dispute between the Régie des Télégraphes et des 

Téléphones (hereinafter referred to as ‘R T F )  and the company GB-Inno-BM 

(hereinafter referred to as 4GB ’)> which sells in its shops non-approved telephones 

for use as second telephones to be connected to an existing installation at prices 

far lower than those charged by the RT F for such equipment.

lli/kk
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O n the basis of Articles 54 and 55 of the Law on Commercial Practices of 14 July 

1971 (Moniteur Beige of 30 July 1971), which prohibits all acts contrary to fair 

trading and which enables the President of the Commercial Court to order that 

such an act shall cease, the RTT has brought proceedings for an order that GB 

cease selling telephones, largely of Far Eastern origin, w ithout informing 

purchasers, by appropriate advertising Or any other effective means, that the tele­

phones are not approved. The RTT claims that, by selling the telephones in 

question w ithout informing the purchasers that they are not approved, GB is 

encouraging the purchasers to connect —  or have connected —  the non-approved 

telephones to the network, which, it says, impairs the functioning of the network.

In its defence in those proceedings, GB argued that since Articles 13, 91 and 93 of 

the Ministerial Order of 20 September 1978 laying down, in particular, the 

conditions governing the connection of telephones (Moniteur Beige of 

29 September 1978, p. 11166), as last amended on 24 September 1986, which 

contain provisions governing the type-approval procedure, are illegal, it would be 

improper to impose on a trader the duty of pointing out that the telephones sold 

are not approved, and to prohibit him from selling them without providing that 

information. Furthermore GB has lodged a counterclaim for a declaration that the 

RTT has infringed Article 86 of the Treaty. GB contends that, by bringing the 

aforementioned action, the result of which would be to set up an obstacle to 

competition from retailers of non-approved telephone equipment so as to favour 

the sale of its own equipment or of equipment approved by itself, the RTT has 

abused its monopoly situation.

It is apparent from the.file that Article 1 of the Belgian Law of 13 October 1930, 

which consolidates the various legislative provisions governing telegraph and 

telephone communications, gives the R 'lT  a monopoly over the establishment and 

operation o f telegraph and telephone lines and offices for use by the public.

Under the first paragraph of Article 13 of the Ministerial Order of 20 September 

1978, ‘unless authorized by the RTT in writing, a subscriber shall not connect any 

wire, apparatus or object to the equipment which he is permitted to use, nor open 

or dismantle the equipment, or alter in any way the position or use of the 

equipment or wires’.
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7 Article 91 of the said Ministerial O rder provides that equipment connected to the 

circuits made available to the public upon their becoming subscribers must be 

supplied or approved by the RTT. Under that same provision, it is for the RT T  to 

determine the disposition o f subscriber’s circuits and their technical characteristics.

. The technical specifications adopted by the RT T  under Article 91 are set out in a 

document entitled ‘Specifications N o  R N /S P  208’ , ' the edition currently in force 

being that of 21 April 1987. A  copy of the said specifications, which are applicable 

to the second or third telephones connected up in addition to the first standard 

R T T  telephone, is provided to any applicant for type-approval.

« It is also apparent from the file that as regards the equipment sold by the RTT, the 

technical specifications to be complied w ith are laid down in the General 

Conditions that it imposes on its suppliers. Accordingly, that equipment does not 

have to be subject to a specific type-approval procedure in order to be connected 

up to the public network.

9 The file also shows that as regards telephones the RTT has reserved to itself the 

right to supply the first telephone but has abandoned, during recent years, the 

exclusive position that it formerly held in respect of additional telephones. 

However, Article 93 of the aforementioned Ministerial Order of 20 September 

1978 also provides that the RTT  may, at any time, reassert the right to supply 

equipment which is left to the private sector and may thereupon require that 

equipment in use be withdrawn from service.

to In  those circumstances the Vice-President of the Commercial Court, Brussels, has 

stayed the proceedings pending a preliminary ruling on the following questions:

‘(1) Interpretation of Article 30 of the Treaty:

In so far as the Régie des Télégraphes et Téléphones (RTT), in addition to 

operating the public network in Belgium, also sells equipment intended to be
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connected to the network, to what extent is Article 13 of the Ministerial 

O rder o f 20 September 1978 compatible with Article 30 of the Treaty where:

A. it'empowers the R 'iT  to decide ‘.whether 'equipment riot supplied ancf sold 

by it is to be approved for connection to the public network, and therefore 

leaves to the discretion of the RTT the establishing of the technical and 

administrative criteria that such equipment must meet in order for the 

RT T  to grant its approval?

B. although the RTT is a competitor on the Belgian market with private 

sector, suppliers and importers in Belgium, no procedure involving the 

hearing of both parties would appear to exist as regards the setting of the 

standards and as regards ascertaining whether the equipment meets those 

standards, and no opportunity is given to the subscriber or to the importer 

of the equipment in question to establish that during the procedure for the 

granting of the approval no arbitrary or discriminatory action was taken, 

and no appeal lies against a decision taken by the RTT?

(2) To what extent does the fact that the subscriber is made liable for the costs 

incurred by the RTT by reason of an infringement of the first paragraph of 

Article 13 of the Ministerial Order in question, including the costs of seeking 

out and eliminating any interference caused by a non-authorized piece of 

equipment constitute a measure equivalent to a quantitative restriction where 

no procedure exists for both parties to be heard by an independent body to 

assess whether and to what extent a causal link exists and, therefore, a user or 

subscriber desiring to connect a piece of equipment in such a manner will be 

inclined, so as to avoid any risk, to buy from the RTT itself?

(3) Interpretation of Article 86 of the Treaty

T o what extent does the monopoly given to the RTT to grant authorizations 

for connection to the public network and to lay down the detailed rules 

governing the connection of equipment not supplied or sold by it, with the 

related power for the RTT arbitrarily to determine the standards which the
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equipment must meet, constitute a practice prohibited by Article 86(b) and (c) 

of the Treaty?’

JUDGMENT OF 13. 12. 1991— CASE C-18/88

Reference is made to the Report for the Hearing for a fuller account of the 

relevant Belgian legislation, the facts and the background to the case, the 

procedure and the written observations submitted to the Court, which are 

mentioned or discussed hereinafter only in so far as is necessary for the reasoning 

of the Court.

In its order for reference, the Commercial Court, Brussels, n,oted at the outset that 

neither the R T T ’s legal monopoly over the public network, nor the fact that 

telephone installations must meet Certain technical requirements in order to be 

connected to the public network was in question. It pointed out that Belgian legis­

lation leaves it to the RTT to determine the technical requirements that equipment 

must satisfy in order to be connected to the network and also to assess whether 

those requirements have been met. It observed that that situation became highly 

debateable where the RTT, which itself sells equipment intended to be connected 

to the network, is competing with the company against which it has brought an 

action on the ground that that company has sold telephones without informing the 

consumers that those telephones were not approved. The Commercial Court 

considered that it needed to submit to the Court questions as to the conformity 

with the Treaty of provisions that place the RTT in a situation where it is both 

judge and party, on the grounds that if those provisions were to be found to be 

illegal, ‘any prohibition and any measure demanded on the basis of them would 

constitute an unacceptable distortion of competition and an abuse of economic 

power by means of the RT T ’s uncontested monopoly over the operation of the 

network’ .

j Although the national court considered the question of the compatibility of the 

national legislation with the Treaty rules on the free movement of goods and on 

competition, it is apparent, in view of the grounds of the order making the 

reference mentioned above, that the questions raised by the national court should 

be examined by interpreting the rules on competition.
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The competition rules

The national court asks whether Articles 3(f), 90 and 86 of the EEC  Treaty 

preclude a Member State from granting to the company operating the public tele­

communications ..network, t^e power t o . lay .down the standards for telephone 

equipment and-to check that economic operators meet those standards when it is 

competing with those operators on the market for terminals.

Under Belgian law, the RTT holds a monopoly for the establishment and 

operation of the public telecommunications network. Moreover, only equipment 

supplied by the RTT or approved by it can be connected to the network. The RTT 

thus has the power to grant or withhold authorization to connect telephone 

equipment to the network, the power to lay down the technical standards to be 

met by that equipment, and the power to check whether the equipment not 

produced by it is in conformity with the specifications that it has laid down.

At the present stage of development of the Community, that monopoly, which is 

intended to make a public telephone network available to users, constitutes a 

service of general economic interest within the meaning of Article 90(2) of the 

Treaty.

The Court has consistently held that an undertaking vested with a legal monopoly 

may be regarded as occupying a dominant position within the meaning of Article 

86 of the Treaty and that the territory of a Member State to which that monopoly 

extends may constitute a substantial pan  of the common market (judgments in 

Case C-41/90 Hofner [ 1991] EC R  1-1979, paragraph 28, and in Case C-260/89 

£/?7*[1991] E C R  1-2925, paragraph 31).

< The Court has also held that an abuse within the meaning of Article 86 is 

committed where, without any objective necessity, an undertaking holding a 

dom inant position on a particular market reserves to itself an ancillary activity
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which might be carried out by another undertaking as part of its activities on a 

neighbouring but separate market, with the possibility of eliminating all compe­

tition from such undertaking (judgment in Case 311/84 CBEM [1985] 

E C R  3261).

19 Therefore the fact that an undertaking holding a monopoly in the market for the 

establishment and operation of the network, w ithout any objective necessity, 

reserves to itself a neighbouring but separate market, in this case the market for 

the importation, marketing, connection, commissioning and maintenance of 

equipment for connection to the said network, thereby eliminating all competition 

from other undertakings, constitutes an infringement of Article 86 of the Treaty.

20 However, Article 86 applies only to anti-competitive conduct engaged in by under­

takings on their own initiative (see judgment in Case C-202/88 France v 

Commission ‘Telecommunications terminals’, [1991] E C R  1-1223), not to 

measures adopted by States. As regards measures adopted by States, it is Article 

90(1) that applies. Under that provision, Member States must not, by laws, regu­

lations or administrative measures, put public undertakings and undertakings to 

which they grant special or exclusive rights in a position which the said under­

takings could not themselves attain by their own conduct w ithout infringing Article 

86 .

2i Accordingly, where the extension of the dom inant position of a public undertaking 

or undertaking to which the State has granted special or exclusive rights results 

from a State measure, such a measure constitutes an infringement of Article 90 in 

conjunction with Article 86 of the Treaty.

22 The exclusion or the restriction of competition on the market in telephone 

equipment cannot be regarded as justified by a task of a public service of general 

economic interest within the meaning of Article 90(2) of the Treaty. The 

production and sale of terminals, and in particular of telephones, is an activity that
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should be open to any undertaking. In order to ensure that the equipment meets 

the essential requirements of, in particular; the safety of users, the safety of those 

operating the network and the protection of public telecommunications networks 

against damage of any kind, it is sufficient to lay down specifications which the 

said equipment must meet and-to establish a- procedure -for- type-approval to check, 

whether those specifications are met.

According to the RTT, there could be a finding of an infringement of Article 

90(1) of the Treaty only if the Member State had favoured an abuse that the RTT 

itself had in fact committed, for example by applying the provisions on type- 

approval in a discriminatory manner. It emphasizes, however, that the order for 

reference does not state that any abuse has actually taken place, and that the mere 

possibility o f discriminatory application of those provisions by reason of the fact 

that the RT T  is designated as the authority for granting approval and is competing 

with the undertakings that apply for approval cannot in itself amount to an abuse 

w ithin the meaning of Article 86 of the EEC  Treaty.

That argument cannot be accepted. It is sufficient to point out in this regard that it 

is the extension of the monopoly in the establishment and operation of the 

telephone network to the market in telephone equipment, w ithout any objective 

justification, which is prohibited as such by Article 86, or by Article 90(1) in 

conjunction with Article 86, where that extension results from a measure adopted 

by a State. As competition may not be eliminated in that manner, it may not be 

distorted either.

A system of undistorted competition, as laid down in the Treaty, can be 

guaranteed only if equality of opportunity is secured as between the various 

economic operators. To entrust an undertaking which markets terminal equipment 

with the task of drawing up the specifications for such equipment, monitoring their 

application and granting type-approval in respect thereof is tantamount to 

conferring upon it the power to determine at will which terminal equipment may 

be connected to the public network, and thereby placing that undertaking at an 

obvious advantage over its competitors (judgment in Case C-202/88, paragraph 

51).

Ill 51
1 - 398 1



JUDGMENT'OF 13. 12. 1991— CASE C-18/88

26 In  those circumstances, the maintenance of effective competition and the guaran­

teeing of transparency require that the drawing up of technical specifications, the 

monitoring of their application, and the granting of type-approval must be carried 

out by a body which is independent of public or private undertakings offering 

competing goods or services in the telecommunications sector (judgment in Case 

C-202/88, paragraph 52).

27 Moreover, the provisions of the national regulations at issue in the main action 

may influence the imports of telephone equipment from other Member States, and 

hence may affect trade between.Member States within the meaning of Article 86 of 

the Treaty.

28 Accordingly, it must first be stated, in reply to the national court’s questions, that 

Articles 3(f), 90 and 86 of the EEC  Treaty preclude a Member State from 

granting to the undertaking which operates the public telecommunications network 

the power to lay down standards for telephone equipment and to check that 

economic operators -meet those standards when it is itself competing with those 

operators on the market for that equipment.

The free movement of goods

29 The national court asks secondly whether Article 30 prevents a public undertaking 

from being given the power to approve telephone equipment which is intended to 

be connected to the public network and which it has not supplied if the decisions 

of that undertaking cannot be challenged before the courts.

jo As the Court has consistently held (see in particular the judgment in Case 120/78 

REWE-Zentral [1979] E C R  649, ‘Cassis de D ijon ’), in the absence of common 

rules applying to the products concerned, the obstacles to free movement within 

the Community resulting from disparities between national provisions must be
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accepted in so far as those national provisions, which are applicable w ithout 

distinction to national products and to imported products, can be justified as being 

necessary in order to satisfy imperative requirements of Com m unity  law. The 

Court has, however, held that such rules must be proportionate to the object to be 

achieved and that, where a M ember State has a choice between a number of 

"measures suited to achieving the same purpose', it m ust choose the means that least 

hinders the free movement o f goods.

5i In the absence of Com m unity rules on the establishment of public telecommuni­

cations networks, and in view of the technical diversity of the networks in the 

Member States, the Member States retain, on the one hand, the power to lay 

down technical specifications which telephone equipment must meet to be capable 

of being connected to the public network and, on the other, the power to examine 

whether the said equipment is fit to be connected to the network in order to satisfy 

the imperative requirements regarding the protection of users as consumers of 

services and the protection of the public network and its proper functioning.

•2 It is true that the requirement that telephone equipment must be granted type- 

approvaf to .be  capable of being connected to the network does not absolutely 

exclude the importation into the Member State concerned of products from other 

Member States. But that requirement does nonetheless render the sale of such 

equipment more difficult or more onerous. Such a requirement means that a 

manufacturer in the Member State of exportation has to take into account, when 

manufacturing the products concerned, the criteria for type-approval laid down in 

the Member State of importation. Moreover, the procedure for obtaining type- 

approval necessarily entails delay and expense, even where the imported products 

meet the criteria for approval.

■> An exception to the principle of the free movement of goods based on an 

imperative requirement is justified only if the national rules are proportionate to 

the object to be achieved.

I - 5983

/(’/ / 53



JUIX3MENT OF 13. 12. 1991—  CASE C-18/88

34 It is apparent from the judgment in Case 178/84 Commission v Germany [1987] 

E C R  1227, paragraph 46, that it must be open to traders to challenge before the 

courts an unjustified failure to grant authorization for imports. The same pos­

sibility must exist with regard to decisions refusing to grant type-approval since 

they can lead in practice to denial o f access to the market of a Member State to 

telephone equipment imported from another M em ber State and hence to a barrier 

to the free movement of goods.

35 If  there were no possibility of any challenge before the courts, the authority 

granting type-approval could adopt an attitude which was arbitrary' or systemati­

cally unfavourable to imported equipment. Moreover, the likelihood of the 

authority granting type-approval adopting such an attitude is'increased by the fact 

that the procedures for obtaining type-approval and for laying down the technical 

specifications do not involve the hearing of any interested parties.

36 The second answer to be given to the national court is, therefore, that Article 30 

of the Treaty precludes a public undertaking from being given the power to 

approve telephone equipment which is intended to be connected to the public 

network and which it has not supplied if the decisions of that undertaking cannot 

be challenged before the courts.

Costs

37 The costs incurred by the Commission of the European Communities, which has 

submitted observations to the Court, are not recoverable. Since these proceedings 

are, for the parties to the main proceedings, a step in the action pending before the 

national court, the decision on costs is a matter for that court.
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O n those grounds,

T H E  C O U R T  (Fifth Chamber),

ïn answer to the questions referred to it by the Vice-President of the Commercial

Court, Brussels, by order of 11 January 1988, hereby rules:

1. Articles 3(f), 90 and 86 of the EEC Treaty preclude a Member State from 

granting to the undertaking which operates the public telecommunications 

network the power to lay down standards for telephone equipment and to check 

that economic operators meet those standards when it is itself competing with 

those operators on the market for that equipment;

2. Article 30 of the Treaty precludes a public undertaking from being given the 

power to approve telephone equipment which is intended to be connected to the 

public network and which it has not supplied if the decisions of that undertaking 

cannot be challenged before the courts.

GB-INNO-BM

Joliet Slynn

M oitinho de Almeida Rodriguez Iglesias Zuleeg

Delivered in open court in Luxembourg on 13 December 1991.

J.-G. G iraud R. Joliet

Registrar President of the Fifth Chamber

• « I - 5985





DOCUMENTS ON THE APPLICATION 
OF THE COMPETITION RULES 

TO THE TELECOMMUNICATIONS SECTOR

III J u d g m e n ts  of the Court of J u s t ic e  
relating to T elecom m unications

B Article 90



I

i



Case C-202/88

French Republic 
v

Commission of the European Communities

(Competition in the markets in 

telecommunications terminals equipment)

Report for the Hearing ............................................................................................................. 1226

Opin ion of M r Advocate General Tesauro delivered on 13 February 1990 ............  1239

Judgment of the Court, 19 March 1991 ..............................................................................  1259

Summary of the Judgm ent

1. Competition —  Public undertakings and undertakings to which the Member States have 

granted special or exclusive rights -- Powers o f the Commission— Adoption o f directives 

specifying in general terms the obligations o f the Member States

(EEC Treaty, Art. 90(1) and (3))

2. Competition —  Undertakings to which the Member States have granted special or exclusive 

rights —  Compatibility with the Treaty o f the rights conferred— No presumption to that 

effect

(EEC Treaty, Art. 90(1))

-3. Competition— Public undertakings and undertakings to which the Member States have 

granted special or exclusive rights —  Powers o f the Commission by virtue o f its duty o f 

supervision and legislative powers o f the Council

(EEC Treaty, Arts 87, 90(3) and 100a)





SUMMARY —  CASE C-202/88

4. Free movement o f goods —  Quantitative restrictions —  Measures having equivalent 
effect —  interpretation o f Article 30 o f the Treaty in the light o f Articles 2 and 3 —  Telecom­

munications terminals —  Exclusive importation and marketing rights granted by the Member 

States—r- Not permissible-y-Corollary.—  Exclusive rights-regarding-the connection,'bringing ■ 

into service and maintenance o f terminal equipment not permissible —  Withdrawal legally 
required by Directive 88/301 —• Obligation, in order to ensure equal opportunities between 
economic agents, to entrust the drawing up o f technical specifications and type-apprqval o f 
equipment to an independent body

(EEC Treaty, Arts 2, 3(f) and 30; Commission Directive 88/301, Arts 2, 3 and 6)

5. Competition —  Undertakings to which the Member States have granted special or exclusive 

rights —  Recourse to Article 90 o f the Treaty in order to deal with anti-competitive conduct 

engaged in by undertakings on their own initiative —  Illegality —  Appropriate legal 

basis — Articles 85 and 86 of the Treaty

(EEC Treaty, Arts 85, 86 and 90; Commission Directive 88/301, Art. 7)

1. Article 90(3) of the Treaty empowers the 

Commission to specify in general terms, 

by adopting directives, the obligations 

imposed on the Member States by Article 

90(1) as regards public undertakings and 

undertakings to which they have granted 

special or exclusive rights. That power, 

which is exercised without taking into 

consideration the situation prevailing in 

any particular Member State, differs by 

its very nature from that exercised by the 

Commission when seeking a declaration 

that a Member State has failed to fulfil a 

particular obligation under the Treaty.

3. The subject-matter of the power 

conferred on the Commission by Article 

90(3) of the Treaty, namely supervision 

of measures adopted by the Member 

States in relation to undertakings with 

which they have certain specific links, is 

different from, and more specific than, 

that of the powers conferred on the 

Council by either Article 100a or Article 

87. Furthermore, the possibility that rules 

containing provisions which impinge 

upon the specific sphere of Article 90 

might be laid- down by the Council by 

virtue of its general power under certain 

articles o f the Treaty does not preclude 

the exercise o f the power which Article 

90 confers on the Commission.

2. The fact that Article 90(1) of the Treaty 

presupposes the existence of under­

takings which have special or exclusive 

rights cannot be construed as meaning 

that such rights are necessarily 

compatible with the Treaty. They must 

be assessed in the light of different rules 

o f the Treaty, to which Article 90(1) 

refers.
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4. The grant by a Member State of 

exclusive importation and marketing 

rights in the telecommunications 

terminals sector is capable of restricting 

intra-Community trade and therefore
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constitutes a measure having an effect 
equivalent to a quantitative restriction 
\"/jtkin the meaning of Article 30 of the 
Treaty. In die first place, the existence o f . 
sl;ch’ rights deprives traders'-without such 
rights of the opportunity of having their 
products purchased by consumers, and 
secondly the diversity and technical 
nature of the products in that sector are 
such that there is no certainty that the 
holder of exclusive rights can offer the 
entire range of models available on the 
market, inform customers about the state 
and operation of all the terminals and 
guarantee their quality. Accordingly, 
/’oxide 2 of Directive 88/301 rightly 
requires such rights to be withdrawn, 
whilst Article 3 sets limits thereto which 
are imposed by the requirements of 
safety, protection of networks and inter­
working of equipment.

Furthermore, Article 30 et seq. of the 
Treaty has to be interpreted in the light 
of Articles 2 and 3. Those articles set out 
to establish a market characterized by the 
free movement of goods where the terms 
oi' competition are not distoned, which 
means that the competition aspect of 
Article 3(f) has to be taken into account. 
In addition, if exclusive rights regarding 
she connection, bringing into service and 
maintenance of terminal equipment were 
retained, traders engaged in the 
n^rkeufig of such equipment might not 
be ?,h!c co carry on business in conditions 
of competition which are not distorted, 
since there would be no certainty that the 
holder of those exclusive rights would be 
able to guarantee the reliability of those 
services for every type of terminal 
available on the market and the utili­
sation of all those terminals, nor would 
!.e have any incentive to do so. Conse­
quently the directive rightly requires 
those rights to be withdrawn also.

That same need to ensure that compe­
tition is not distorted and to secure 
equality of opportunity as between the 
various economic operators justifies the 
requirement laid down in Article 6 of the 
directive to the’ effect that Member States 
must entrust responsibility for drawing 
up technical specifications, monitoring 
their application and granting type- 
approval to a body independent of public 
or private undertakings offering 
competing goods and/or services in the 
telecommunications sector.

5. Where undertakings to which Member 
States have granted special or exclusive 
rights engage in anti-competitive conduct 
on their own initiative, Article 90 of the 
Treaty, which confers powers on the 
Commission only in relation to State 
measures, does not constitute an appro­
priate legal basis for requiring such 
conduct to be brought to an end. Such 
conduct can be called in question only by 
individual decisions adopted under 
Articles 85 and 86 of the Treaty.

Consequently, it is necessary to annul 
Article 7 of Directive 88/301, by which 
the Commission sought to require 
Member States to make it possible to 
terminate, with maximum notice of one 
year, leasing or maintenance contracts 
which concern terminal equipment 
subject to exclusive or special rights 
granted to certain undertakings at the 
time of the conclusion of the contracts, 
since it has not been established that the 
conclusion of long-term contracts, which 
are regarded as anti-competitive, was the 
result of encouragement or coercion on 
the part of the national authorities.



JUDGMENT OF THE COURT 

19 M arch 1991*

FRANCE r COMMISSION

In  Case C-202/88,

French Republic, represented by Jean-Pierre Puissochet, D irector o f Legal Affairs 

in the M inistry for Foreign Affairs, acting as Agent, and by Geraud de Bergues, 

Assistant Secretary for Foreign Affairs in the same M inistry, acting as deputy 

Agent, w ith an address for service in Luxembourg at the French Embassy, 

9 Boulevard Prince-Henri,

applicant,

supported by

Italian Republic, represented by Luigi Ferrari Bravo, Head of the Legal Affairs 

Department, and by Ivo M . Braguglia, Aw ocato dello Stato, acting as Agents, 

with an address for service in Luxembourg at the Italian Embassy, 5 Rue Marie- 

AdelaYde*, •

Kingdom o f Belgium, represented by Eduard Marissens, of the Brussels Bar, with 

an address for service in Luxembourg at the Chambers of Lucy Dupong, 14A Rue 

des Bains,

Federal Republic of Germany, represented by M artin  Seidel, Ministerialrat in the 

Federal M inistry for Economic Affairs, acting as Agent, with an address for service 

in Luxembourg at the Embassy of the Federal Republic o f Germany, 20-22 Avenue 

Emile-Reuter,

an d

Hellenic Republic, represented by Nikos Frangakis, Legal Adviser in the office of 

the Greek Permanent Representative to the European Communities, by Stamatina 

Vodina, Advocate, a member of the Legal Department o f the office of the Greek 

Permanent Representative to the European Communities, and by Galateia AJexaki, 

Advocate, Legal Assistant in the Ministry for Economic Affairs, acting as Agents,

* Language of the cat«: French.
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v/ith an address for service in Luxembourg at the Greek Embassy, 117 Val Sainte-

Croix, . •

interveners,

'■ : • ' v  I''

Cozamlssion of the European Communities, represented by Jeah-Louis Dewost, 

Director General of the Legal Department, Gotz zur Hausen, Legal Adviser, and 

Luis Antunes, a member of the Commission’s Legal Department, acting as Agents, 

v/ith an address for service in Luxembourg at the office of Guido Berardis, a 

member, of the Legal Department, W agner Centre, Kirchberg,

defendant,

A P P L IC A T IO N  for the partial annulment of Commission Directive 88/301/E EC  

of 16 May 1988 on competition in the markets in telecommunications terminal

equipment, .

T H E  C O U R T , •

composed of: O . Due, President, G . F. M ancini, T. F. O ’Higgins, J. C. Moitinho 

de Almeida and G. C. Rodriguez Iglesias (Presidents of Chambers),

C. N . Kakouris, R. Joliet, F. A. Schockweiler and M . Zuleeg, Judges,

Advocate General: G . Tesauro, .

Registrar: J.-G./Giraud:,

having regard to the Report for the Hearing,

after hearing oral arguments by the parties at the hearing on 26 October 1989,

niter hearing the Opin ion of the Advocate General at the sitting on 13 February

1990, . '

JUDGMENT OF 19. 3. 1991— CASE C-202/8*

gives the following
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Judgment

l •

By application lodged at the Court Registry on 22 Ju ly '1988, the French Republic 

brought an action before the Court under the first paragraph of Article 173 of the 

EEC Treaty for the annulment of Articles 2, 6, 7 and, in so far as necessary, 

Article 9 of Commission Directive 88/301/EEC  of 16 M ay 1988 on competition in 

the markets in telecommunications terminal equipment (O fficial Journal 1988 L 

131, p. 73). The Italian Republic, the K ingdom  of Belgium, the Federal Republic 

of Germany and the Hellenic Republic have intervened in the proceedings in 

support of the form of order sought by the French Republic.

Directive 88/301 was adopted on the basis of Article 90(3) of the Treaty. 

According to Article 2 of that directive, Member States which have granted special 

or exclusive rights to undertakings for the importation, marketing, connection, 

bringing into service of telecommunications terminal equipment and/or main­

tenance of such equipment are to ensure that those rights are withdrawn and are 

to inform the Commission of the measures taken or draft legislation introduced to 

that end.

According to Article 3, Member States are to ensure that economic operators have 

the right to import, market, connect, bring into service and maintain terminal 

equipment. However, Member States may:

in the absence of technical specifications, refuse to allow terminal equipment to be 

connected and brought into service where such equipment does not, according to a 

reasoned opinion of the body referred to in Article 6, satisfy the essential 

requirements laid down in Article 2(17) of Council Directive 86/361/EEC of 24 

July 1986 on the initial stage of the mutual recognition of type approval for tele­

communications terminal equipment (O fficial Journal 1986 L 217, p. 21);

require economic operators to possess the technical qualifications needed to 

connect, bring into service and maintain terminal equipment on the basis of 

objective; non-discriminatory and publicly available criteria.
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4 According to Article 6 of the directive, Member States are to ensure that, from 1 

Ju ly 1989, responsibility for drawing up specifications, monitoring their application 

and granting type-approval is entrusted to a body independent o f public or private 

undertakings offering goods and/or services in the telecommunications sector.

s Article 7 requires Member States to take the necessary steps to make it possible for 

customers to terminate, with maximum notice of one year, leasing or maintenance 

contracts relating to terminal equipment which at the time when the contracts were 

concluded were subject to exclusive or special rights granted to certain under­

takings.

6 Finally, according to Article 9, Member States are to provide'the Commission at 

the end o f each year with a report allowing it to monitor compliance with the 

provisions o f Articles 2 , 3, 4, 6 and 7.

7 For a fuller account of the facts of the case, the course of the procedure and the 

submissions and arguments of the parties, reference is made to the Report for the 

Hearing, which are mentioned or discussed hereinafter only in so far as is 

necessary for the reasoning of the Court.

s The French Government relies on four pleas in law, alleging misuse of procedure, 

lack of powers of the Commission, breach of the principle of proportionality and 

infringement o f essential procedural requirements. As part of its plea in law 

alleging lack of powers, the French Government also claims that the Commission 

has misapplied the rules of the Treaty. Since that allegation in fact constitutes a 

separate plea, it w ill be considered on its own.

I —  Legal background to the dispute

» The pleas in law and arguments put forward in this case relate essentially to the 

interpretation o f Article 90 of the Treaty. According to paragraph (3) of that
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article, on the basis of which the contested regulation was adopted, ‘the 
Commission shall ensure the application of the provisions of this article and shall, 

where necessary, address appropriate directives or decisions to Member States’.

In the case o f public undertakings and undertakings to which Member States grant 

special or exclusive rights, Article 90(1) prohibits the Member States generally 

from enacting or maintaining in force any measure contrary to the rules contained 

in the Treaty, in particular to those rules provided for in Article 7 and Articles 85 

to 94.

Article 90(2) provides that undertakings entrusted w ith the operation of services of 

general economic interest are to be subject to those rules, in particular to the rules 

on competition, in so far as the application of such rules does not obstruct the 

performance, in law or in fact, of the particular tasks assigned to them, on 

condition, however, that the development of trade is not affected to such an extent 

as would be contrary to the interests of the Community.

In allowing derogations to be made from the general rules o f the Treaty on certain 

conditions, that provision seeks to reconcile the Member States’ interest in using 

certain undertakings, in particular in the public sector, as an instrument of 

economic or fiscal policy with the Com m unity ’s interest in ensuring compliance 

with the rules on competition and the preservation of the unity of the Common 

Market.

In paragraph 11 of the preamble to the contested directive, the Commission states 

that the conditions for applying the exception in Article 90(2) of the Treaty are 

not fulfilled. Neither the French Government nor the interveners have challenged 

that. It follows that this dispute falls within the scope of paragraphs (1) and (3) of 

Article 90 of the Treaty.

Inasmuch as it makes it possible for the Commission to adopt directives, Article 

90(3) of the Treaty empowers it to lay down general rules specifying the obli­

gations arising from the Treaty which are binding on the Member States as 

regards the undertakings referred to in Article 90(1) and (2).
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is Accordingly, the parties’ pleas in law and arguments must be considered in the 

light o f the question whether in this case the Commission has remained within the * 

bounds o f  the legislative power thus conferred upon it by the Treaty.

I I  —  Misuse of procedure

i6 In  its first plea in law the French Government claims that the Commission adopted 

the contested directive pursuant to Article 90(3) of the Treaty instead of initiating 

the procedure provided for in Article 169. In its view, Article 90(3) is intended to 

enable the Commission to inform the Member States, in cases where it is unclear 

how compliance with the Treaty is to be achieved, of the means which must be 

used in order to ensure such compliance. In contrast, recourse must be made to 

Article 169 where it is clear that a measure is wholly contrary to the Treaty and 

must be brought to an end forthwith.

17 It must be held in that regard that Article 90(3) of the Treaty empowers the 

Commission to specify in general terms the obligations arising under Article 90(1) 

by adopting directives. The Commission exercises that power where, without 

taking into consideration the particular situation existing in the various Member 

States, it defines in concrete terms the obligations imposed on them under the 

Treaty. In view of its very nature, such a power cannot be used to make a finding 

that a Member State has failed to fulfil a particular obligation under the Treaty.

to However, it appears from the content of the directive at issue in this case that the 

Commission merely determined in general terms obligations which are binding on 

the Member States under the Treaty. The directive therefore cannot be interpreted 

as making specific findings that particular Member States failed to fulfil their obli­

gations under the Treaty, with the result that the plea in law relied upon by the 

French Government must be rejected as unfounded.

I l l  —  Competence of the Commission

!9 In  its second plea in law the French Government, supported by the interveners, 

argues that by adopting a directive providing simply for the withdrawal of special
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and exclusive rights for the importation, marketing, connection, bringing into 

service an d /o r  maintenance of telecommunications terminal equipment, the 

Com m ission exceeded the supervisory powers conferred upon it by Article 90(3) of 

the Treaty. In  die French Government’s view, that provision presupposes the 

existence o f special and exclusive rights. Accordingly, to take the.view that the 

maintenance o f those rights constitutes in itself a measure w ithin the meaning of 

Article 90 disregards the scope of that article.

The Belgian and French Governments further consider that a policy on the 

restructuring of the telecommunications sector, as envisaged by the Directive, fell 

within the sole competence of the Council, acting under Article 100a. The' Belgian 

and Italian Governments maintain in addition that the directive is contrary to 

Article 87 of the Treaty inasmuch as only the Council is empowered to lay down 

rules for the application of Articles 85 and 86 of the Treaty in specific sectors.

As far as the first argument is concerned, it must be held in the first place'that the 

supervisory power conferred on the Commission includes the possibility of spec­

ifying, pursuant to Article 90(3), obligations arising under the Treaty. The extent, 

o f that power therefore depends on the scope of the rules with which compliance 

is to be ensured.

Next, it should be noted that even though that article presupposes the existence of 

undertakings which have certain special or exclusive rights, it does not follow that 

all the special or exclusive rights are necessarily compatible with the Treaty. That 

depends on different rules, to which Article 90(1 prefers.

As regards the allegation that the Commission has encroached on the powers 

conferred on the Council by Articles 87 and 100a of the Treaty, those provisions 

have to be compared with Article 90, taking into account their respective subject- 

matter and purpose.

Article 100a is concerned with the adoption o f measures for the approximation of 

the provisions laid down by law, regulation or administrative action in Member
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States which have as their object the establishment and functioning of the internal 

market. Article 87 is concerned w ith the adoption o f any appropriate regulations 

or directives to give effect to the principles set out in Articles 85 and 86, that is to 

say the competition rules applicable to all undertakings. As for Article 90, it is 

concerned with measures adopted by the Member States in relation to under­

takings w ith which they have specific links referred to in the provisions of that 

article. It is only with regard to such measures that Article 90 Imposes on the 

Commission a duty of supervision which may, where necessary, be exercised 

through the adoption of directives and decisions addressed to the Member States.

25 I: must therefore be held that the subject-matter of the power conferred on the 

Commission by Article 90(3) is different from, and more specific than, that of the 

powers conferred on the Council by either Article 100a or Article 87.

it, It should also be noted that, as the Court held in Joined Cases 188 to 190/80 

{France, Italy and United Kingdom v Commission [1982] E C R  2545, at paragraph 

14), the possibility that rules containing provisions which impinge upon the specific 

sphere of Article 90 might be laid down by the Council by-virtue of its general 

power under other articles of the Treaty does not preclude the exercise of the 

power which Article 90 confers on the Commission.

27 The plea in law alleging lack of powers on the part of the Commission must 

therefore be rejected.

IV —  The principle of proportionality

28 In claiming that there has been a breach of the principle of proportionality the 

French Government alleges that the Commission failed to use appropriate means 

to bring to an end any abuse by telecommunications undertakings of their special 

or exclusive rights. As a result, that plea in law merges with the pleas in law 

alleging a misuse of procedure and lack of powers which have been dismissed; it 

therefore does not have to be considered separately.

////?o
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29 The French Government and the interveners allege that Articles 2, 6, 7 and 9 of 

the directive are unlawful, on the ground that those provisions are wrongly based

• o n - an infringement by the Member States of Articles 30, 37, 59 and 86 of the 

Treaty.

Y — Application of the rules of the Treaty

jo O n  the basis o f the observations set out above, that complaint must be construed 

as being directed against the misapplication by the Commission of the aforesaid 

provisions o f the Treaty. Articles 2, 6, 7 and 9 of Directive 88/301 must therefore 

be considered in the light of the grounds on which they are based.

1. Legality o f Article 2 of Directive 88/301 (withdrawal of special and exclusive 
rights)

jj Article 2 of the contested directive requires Member States which have granted 

undertakings special or exclusive rights regarding the importation, marketing, 

connection, bringing into service of telecommunications terminal equipment 

and/or maintenance of such equipment to withdraw those rights and to inform the 

Commission o f the measures taken or draft legislation introduced to that end.

»  It follows that the directive is concerned with exclusive rights, on the one hand, 

and special rights, on the other. It is appropriate to follow that classification in 

considering this complaint.

»  W ith regard to exclusive importation and marketing rights, it should be borne in 

mind that, as the Court has consistently held (see, in particular, the judgment in 

Case 8/74 Procureur du Roi v Dassonville [1974] E C R  837, at paragraph 5), the 

prohibition o f measures having an effect equivalent to quantitative restrictions laid 

down in Article 30 of the Treaty applies to all trading rules enacted by Member 

States which are capable of hindering, directly or indirectly, actually or potentially, 

mtra-Communiiy trade.
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34 In that regard it should be noted first that the existence of exclusive importing and 

marketing rights deprives traders o f the opportunity of having their products 

purchased by consumers.

js It should be pointed out, secondly, that the terminals sector is characterized by the 

diversity and technical nature of the products concerned and by the ensuing 

constraints. In those circumstances there is no certainty that the holder of the 

monopoly can offer the entire range of models available on the market, inform 

customers about the state and operation of all the terminals and guarantee their 

quality.

36 Accordingly, exclusive importation and marketing rights in the telecommunications 

terminal sector are capable of restricting intra-Community trade.

37 W ith regard to the question whether such rights can be justified, it should be 

noted that in Article 3 of the contested directive the Commission specified the 

octent and the limits of the withdrawal of special and exclusive rights so as to take 

into account certain requirements such as those listed in Article 2(17) of Council 

Directive 86/361, namely user safety, safety of employees of public telecommuni­

cations network operators, protection o f public telecommunications networks from 

harm and interworking of terminal equipment in justified cases.

38 For its part, the French Government has not challenged Article 3 of the contested 

directive,'nor has it argued that there are other essential requirements which the 

Commission should have complied with in this case.

39 In those, circumstances, the Commission was right to consider exclusive 

importation and marketing rights in the telecommunications terminal sector 

incompatible with Article 30 of the Treaty.
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So far as concerns exclusive rights regarding the connection, bringing into service 

and maintenance of telecommunications terminal equipment, paragraph 6 of the 

preamble to the directive states that:

*.. . The retention of exclusive rights in this field would be tantamount to retention 

of exclusive marketing rights . . .  \

In that regard it should be borne in m ind, in the first place, that, as the Court has 

consistently held, Articles 2 and 3 of the Treaty set out to establish a market char­

acterized by the free movement of goods where the terms of competition are not 

distorted (see, in particular, the judgment in Case 229/83 Leclerc v Au Blé Vert 
[1985] E C R  1 , at paragraph 9). Article 30 et seq. must therefore be interpreted in 

the light of that principle, which means that the competition aspect of Article 3(f) 

of the Treaty has to be taken into account.

Next, it should be noted that in a market which exhibits the characteristics 

described above (see paragraph 35), there is no certainty that a holder of exclusive 

rights regarding the connection, bringing into service and maintenance of terminal 

equipment can guarantee the reliability of those services for every type of terminal 

available on the market and thereby enable them all to be used, nor that he will 

have any incentive to do so. Accordingly, when the exclusive marketing right has 

been withdrawn, an economic agent must himself be able to connect, bring into 

service and maintain equipment in order to be able to carry on his marketing 

activity in conditions of competition which are not distorted. •

Accordingly, the Commission rightly regarded exclusive rights regarding the 

connection, bringing into service and maintenance of telecommunications terminal

equipment as incompatible with Article 30.

It follows from the foregoing that the Commission was justified in requiring the 

w ithdrawal o f exclusive rights regarding the importation, marketing, connection, 

bringing into service of telecommunications terminal equipment and/or main­

tenance of such equipment.



45 As far as special rights are concerned, it should be noted that neither the 

provisions o f the directive nor the preamble thereto specify the type of rights 

which are actually involved and in what respect the existence of such rights is 

contrary to the various provisions o f the Treaty.

JUDGMENT OF 19. J. 1991— CASE C-202/88

4$ It follows that the Commission has failed to justify the obligation to withdraw 

special rights regarding the importation, marketing, connection, bringing into 

service and /o r maintenance of telecommunications terminal equipment.

47 Accordingly, Article 2 must be declared void in so far as it concerns the w ith­

drawal o f those rights. ' ,

2 . Legality o f Article 6 of Directive 88/301 (drawing up specifications, monitoring 
their application and granting type-approval for terminal equipment)

•48 According to Article 6 of the contested directive, Member States are to ensure that 

from 1 July 1989 responsibility for drawing up the specifications referred to in 

Article 5 o f the directive, monitoring their application and granting type-approval 

is entrusted to a body independent of public or private undertakings offering 

goods and/or services in the telecommunications sector.

49 Paragraph 9 o f the preamble to the directive states that:

\ . .  To ensure that [technical specifications and type-approval procedures] are 

applied transparently, objectively and without discrimination, the drawing-up and 

application o f such rules should be entrusted to bodies independent of competitors 

in the market in question . . .  ’.

50 Paragraph \7 o f the preamble to the directive states that: 
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‘M onitoring of type-approval specifications and rules cannot be entrusted to a 

competitor in the terminal equipment market in view of the obvious conflict of 

interest. Member States should therefore ensure that the responsibility for drawing 

up type-approval specifications and rules is assigned to a body independent of the 

operator of the network and of any other competitor in the market for terminals.’

' 1

sj It should be observed that a system of undistorted competition, as laid down in the 

Treaty, can be guaranteed only if equality of opportunity is secured as between the 

various economic operators. To, entrust an undertaking which markets terminal 

equipment with the task of drawing up the specifications for such equipment, 

monitoring their application and granting type-approval in respect thereof is 

tantamount to conferring upon it the power to determine at will which terminal 

equipment may be connected to the public network, and thereby placing that 

undertaking at an obvious advantage over its competitors.

52 Consequently, the Commission was justified in seeking to entrust responsibility for 

drawing up technical specifications, monitoring their application and granting 

type-approval to a body independent of public or private undertakings offering 

competing goods and/or services in the telecommunications sector.

. ", 3. Legality of Article 7 of Directive 88/301 (termination of leasing or maintenance 
contracts)

a Article 7 of the contested directive requires Member States to take the necessary 

steps to make it possible to terminate, with maximum notice of one year, leasing or 

maintenance contracts which concern terminal equipment subject to exclusive or 

special rights granted to certain undertakings at the time of the conclusion of the 

contract!;.

54 Paragraph 18 in the preamble to the directive states that:

‘The holders of special or exclusive rights in the terminal equipment in question 

have been able to impose on their customers long-term contracts preventing the 

introduction o f free competition from having a practical effect within a reasonable 

period. Users must therefore be given the right to obtain a revision of the duration 

of their contracts.’

m/ 75
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55 In that regard, it should be noted that Article 90 of the Treaty confers powers on 

the Commission only in relation to State measures (see paragraph 24) and that 

anti-competitive conduct engaged in by undertakings on their own initiative can be 

called in question only by individual decisions adopted under Articles 85 and 86 of 

the Treaty. v

5& It does not appear either from the provisions of the directive or. from the preamble 

thereto that the holders of special or exclusive rights were compelled or 

encouraged by State regulations to conclude long-term contracts.

57 Article 90 cannot therefore be regarded as an appropriate basis for dealing with 

the obstacles to competition which are purportedly-.-created by the long-term 

contracts referred to in the directive. It follows that Article 7 must be declared 

void.

4. Legality o f Article 9 of Directive 88/301 (annual report)

5« Article 9, which requires Member States to provide the Commission at the end of 

each year with a report allowing it to monitor compliance with certain provisions 

of the directive, must also be declared void in so far as it refers to the provisions of 

Article 2 which are concerned with special rights and to Article 7 of the contested 
directive.

V I —  Infringement of essential procedural requirements

59 The French Government further claims that the contested directive does not 

contain an adequate statement of reasons.

60 It should be pointed out in limine that that plea in law must be considered only in 

so far as it relates to aspects of the contested directive which have not already been 
declared invalid.
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In that regard, it should be noted that the reasons which led the Commission to 

require the withdrawal of exclusive rights regarding the importation, marketing, 

connection, bringing into service and maintenance of terminal equipment are suffi­

ciently clear from the preamble to the directive. The same is true as regards the 

obligations imposed on the Member States by Article 6 of the contested directive.

The plea in law alleging infringement of essential procedural requirements 

therefore cannot be upheld.

V II —  Costs

Under Article 69(2) of the Rules of Procedure, the unsuccessful party is to be 

ordered to pay the costs. However, the first subparagraph of Article 69(3) provides 

that the Court may order the parties to bear their own costs in whole or in part; 

each party succeeds on some and fails on other heads. As the French Republic has 

only been partially successful, each of the parties, including the interveners, is to 

bear its own costs.

On those grounds,

T H E  C O U R T

hereby:

(1) Declares Article 2 of Commission Directive 88/301/EEC of 16 May 1988 on 

competition in the markets in telecommunications terminal equipment void in 

so far as it requires Member States which grant undertakings special rights 

regarding the importation, marketing, connection or bringing into service of 

terminal equipment and/or maintenance of such equipment to withdraw such 

rights and to inform the Commission of the measures taken or draft legislation 

introduced to that end;

(2) Declares void Article 7 of the directive;

(3) Declares Article 9 of the directive void in so far as it refers to the provisions of 

Article 2 which are conccrned with special rights and to Article 7 of the 
directive;
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(4) Dismisses the remainder of the application;

(5) Orders the parties to bear their own costs.

Due Mancini O ’Higgins • Moitinho de Almeida

Rodríguez Iglesias Kakouris Joliet Schockweiler Zuleeg

Delivered in open court in Luxembourg on 19 March 1991.

J.-G. Giraud O. Due

Registrar President
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D an s  les affaires jointes C-46/90 et C-93/91,

ayant pour objet des dem andes adressées à la Cour, en  application de l’article 177 
du traité CEE, par le tribunal de prem ière instance (57e et 55 cham bres) de 
Bruxelles et tendant à obtenir, dans les litiges pendants  devant cette  juridiction  
entre

M. le Procureur du Roi

et, d'une part,

Jean-M arie Lagauchc, %
C o m ta n ï  D e  Munck,
Jacques Paulissen,
A la in  DeJerue,
J e a n -Q a u d e  Lambert,
Willy Q e y n e n ,
S erg e  H o S m a n ,
Pierre I x m o in e ,

et, d ’autre part,

Pierre  Evrard,
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ARRÊT DU 27. 10. 1993 -  AFFAIRES JOINTES C-«&90 ET C-93/91

une décision à titre préjudiciel sur l’interprétation des articles 30 à 37 et 86 du 
traité C E E , ainsi que de la directive 88/301/C E E  de la C om m ission, du 16 mai 
1988, relative à la concurrence sur les marchés de terminaux de té lécom m unication  
(JO  L  131, p. 73),

L A  C O U R ,

c o m p o sé e  de MM . O. D ue, président, G. F. Mancini, J. C. M oitinho de A im eida,  
M. D ie z  de Velasco, D. A. O. Edward, présidents de chambre, C. N. Kakouris, R. 
Joliet, F. A. Schockweiler, G. C. Rodriguez Iglesias, F. Grévisse, M. Z uleeg , P. J. G. 
Kapteyn et J. L. Murray, juges,

avocat général: M. C. O. Lenz,
greffier: M. H . A. Rühl, administrateur principal,

considérant les observations écrites présentées:

pour le gouvernem ent belge, par M. Jan Devadder, conseiller au ministère  
des Affaires étrangères, en qualité d'agent, et M e Eduard M arissens, avocat  
au barreau de Bruxelles,

pour le gouvernem ent britannique, par M m e R osem ary Cawdwell, du 
Treasury Solicitor’s D epartm ent, en qualité d ’agent,

pour la Com m ission des C om m unautés eu rop éenn es ,  par M M . Richard  
Wainwright, conseiller juridique, et Bernhard Jansen, m em bre du service 
juridique, en qualité d ’agents, assistés de Me Hervé Lehman, avocat au 
barreau de Paris,

vu les rapports d ’audience,

ayant entendu les observations orales du gouvernem ent belge et de la Com m ission ,  
représentée  par M. Richard WainwTight. Me Hervé Lehm an et M m e Virginia 
Melgar, fonctionnaire national mise à la disposition de la C om m ission, en qualité  
d ’agents, à l’audience du 9 juin 1992,

ayant entendu l’avocat général en ses conclusions à l'audience du 2 d écem b re  1992,



rend le présent

Arrêt

1 Par jugem ents  du 19 avril 1989 et du 11 mars 1991, parvenus à la Cou; 
respectivem ent le 28 février 1990 et le 15 mars 1991, le tribunal de première  
instance (5 7 e et 55e cham bres) de Bruxelles a posé, en application de l’article 177 
du traité C E E , deux questions préjudicielles sur l’interprétation des articles 30 à 37 
et 86 du traité C E E , ainsi que de la directive 88 /301 /C E E  de la Com m ission , du 16 
mai 1988, relative à la concurrence sur les marchés de terminaux de 
té lécom m unication  (JO  L 131, p. 73), en vue d ’apprécier la compatibilité avec ces  
dispositions d ’un régime national qui, d'une part, subordonne la détention  
d ’appareils ém etteurs ou récepteurs de radiocom m unication à une autorisation  
ministérielle et, d ’autre part, interdit la mise en vente  ou en location d ’appareils  
ém etteurs ou récepteurs dont un exemplaire n’aurait pas été préalab lem ent agréé  
par un organisme public, placé sous l’autorité hiérarchique du ministre com pétent,  
com m e satisfaisant aux prescriptions techniques fixées par ce ministre.

2 Ces questions ont été  sou levées  dans le cadre de deux procédures pénales.

3 La prem ière procédure, qui a donné lieu à l’affaire C-46/90, a é té  introduite contre  
M. Jean-M arie Lagauche et sept autres personnes, prévenus notam m ent d ’avoir 
détenu des té léph on es  sans fil et une paire de walkie-talkie, sans avoir obtenu  
l’autorisation ministérielle requise, et d ’avoir mis en vente ou en location des 
té léphones sans fil dont aucun exemplaire n ’avait préalablem ent été  agréé par la 
R égie des té légraphes et té léphones (ci-après « R T T » ) .

4 La deuxièm e procédure, qui a donné lieu à l'affaire C-93/91, a été introduite contre  
M. Pierre Evrard, prévenu d ’avoir détenu et mis en vente, entre le 1er janvier 1989- 
et le 2 février 1989, un té léphone sans fil non agréé par la RTT, et d ’avoir, le 23 
janvier 1990, détenu  et mis en vente onze appareils de radiocomm unication,  
égalem ent non agréés, sans avoir obtenu l'autorisation ministérielle exigée.

5 Pour sa défense ,  M. Evrard a fait valoir que l’un de ces appareils portait la marque  
de la D eutsche  Bundespost qui l’avait hom ologué. 11 a produit par ailleurs une  
attestation d ’un laboratoire agréé par Braish T elecom , selon  laquelle certains de 
ces appareils produisent une puissance inférieure à dix milliwatts. Il estim e que 
dans ces conditions, et com m e l'admet d'ailleurs le ministère public, la détention  
de ces appareils’ n ’était soum ise à aucune autorisation ministérielle. 11 conteste  
cependant la position de ce dernier, selon laquelle l'ensem ble des appareils en 
cause devaient néanm oins répondre aux normes techniques belge;, et être a g iéés

/



ARRÊT DU 27. 10. 1993 -- AFFAIRES JOIKTES C-4&/90 ET C -9M I

co m m e tels par la RTT, et invoque les dispositions de la directive 88/301, précitée, 
au soutien  de son argumentation.

6 II ressort du  dossier que l’article 3, paragraphe 1, de la loi du 30 ju ille t 1979,

■ ’ relative aux radiocom m unications (M oniteur belge du 3Q août 1979), prévoit que
«nul ne peut dans le royaume (...) détenir un appareil ém etteu r  ou récepteur de 
radiocom m unication  (...) sans avoir obtenu l’autorisation écrite du Ministre (ayant 
les té légraphes et les té léphones dans ses attributions)». C ette  m ê m e disposition  
précise que l ’autorisation ministérielle est personnelle  et révocable.

7 Habilité en vertu de l’article 3, paragraphe 2, de la m ê m e  loi à déterm iner les cas 
dans lesquels les autorisations ne sont pas requises, le R o i a, par l’article 5, 
paragraphe 3, de l’arrêté royal du 15 octobre 1979, relatif aux radiocom m unications  
privées (M oniteur belge du 30 octobre 1979), accordé une d isp en se  d ’autorisation  
pour « les  dispositifs radioélectriques agréés par la R ég ie  dont la puissance  
d ’ém ission ne dépasse  pas 10 milliwatts», ce qui inclut les té lép h o n es  sans fil.

8 En vertu d ’une loi du 13 octobre 1930. la R TT détient en B elg ique le m onopole  
de l'établissement et de l’exploitation, pour la correspondance du public, des lignes 
et des bureaux télégraphiques et té léphoniques (y com pris la té léph on ie  sans fil). 
En outre, selon  l’article 2 de la loi relative aux rad iocom m unications, précitée, elle 
est autorisée «à entreprendre et à exploiter tout service de rad iocom m unication».

9 II résulte par ailleurs de l’article 17 de l'arrêté royal du 15 octobre  1979, précité, 
que la R T T  est chargée «de la gestion du spectre des fréquences radioélectriques  
et du contrôle de leur utilisation dans le royaum e». Il lui appartient à cette fin 
d'assigner les fréquences nécessaires au ton cuonnem ent des stations et réseaux de 
radiocom m unications autorisés et de procéder à leur coordination , tant sur le plan 
national qu'international. La RTT est chargée ég a lem en t  d ’instruire les dem andes  
introduites auprès du ministre en vue de l'obtention de l’autorisation de détenir un 
appareil ém etteur ou récepteur de radiocommunication.

.10 11 ressort enfin de l’article 7 de la loi belce relative aux radiocomm unications,  
précitée, q u ’«aucun appareil ém etteur ou récepteur de radiocom m unication  ne 
peut être mis en vente ou en location si un exem plaire n ’a pas é té  agréé par la 
R égie  co m m e satisfaisant aux prescriptions techniques fixées par le Ministre» et 
que « les  modalités de l'agrément sont jrrêtées  par le M inistre».

11 A  cet égard, l'article 1er de l'arrête ministériel du 19 octobre  1979, relatif aux 
radiocom m unications privées (Moniteur belge du 30 octobre 1979), qui fixe les 
modalités de l’agrément, précise que ce régime vise tous les appareils construits ou 
importés en Belgique en vue de la vente ou de la location ainsi que tout appareil 
construit par un particulier pour son propre usage. La R T T  peut toutefois agréer, 
sans essai préalable, des appareils em etteurs ou récepteurs de radiocomm unication  
importés, qui ont déjà été hom ologues dans l’un des Etats m em bres de la 
C on féren ce  eu rop éenn e des administrations des Postes et Télécom m unications,
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4 c o m m e  satisfaisant à des spécifications techniques équ iva lentes  à celles définies à 
l ’article 6 d e  cet arrêté ministériel.

13

14

15

L e n on -resp ett  des exigences -d’autorisation e t  d ’a g rém en t est sanctipnné  
p én a lem en t.  A  cet égard, les agents de la RTT, agissant en  qualité d ’officiers de 
police  judiciaire, veillent au respect par les usagers des dispositions applicables et 
constatent les infractions à la loi du 30 juillet 1979 et aux arrêtés d ’exécution.

La directive 88/301, précitée, concerne les marchés d e  terminaux de 
té lécom m unication , entendant par l’expression «appareil  terminal», selon son 
article 1er, tout appareil qui est connecté d irectem ent ou indirectem ent à la 
terminaison d ’un réseau public de té lécom m unication  pour transmettre, traiter ou 
recevoir des informations.

L ’article 5 de la directive prévoit la publication, par les États m em bres, de toutes 
les  spécifications et procédures d ’agrément pour les appareils  terminaux.

L ’article 6 de la directive dispose:

« les  États membres assurent qu’à partir du 1er juillet 1989 la formalisation  
des spécifications m entionnées à l’article 5 de la directive et le contrôle de 
leur application ainsi que l’agrément sont e ffec tués  par une entité 
indépendante  des entreprises publiques ou privées offrant des biens et/ou  
des services dans le dom aine des té lécom m unications.»

A yant des doutes  quant à la conformité avec le droit com m unautaire de la 
législation invoquée par le ministère public pour d em ander  la condam nation  des 
prévenus au principal, le tribunal de première instance de Bruxelles a sursis à 
statuer et a posé, dans l’affaire C-46/90, Lagauche e.a., les questions préjudicielles 
suivantes:

»«Les articles 37 et 86 du traité instituant la C o m m u n a u té  économ ique  
eu ro p éen n e  doivent-ils être interprétés co m m e interdisant dans le secteur 
des radiocommunications et radiocomm unications privées, des dispositions 
légales du type de la loi du 30/7/1979 et de l’A R  du 15710/1979, lesquelles 
sanctionnent par des peines de prison et /ou  d ’a m e n d e  ceux qui auront:

1. mis en  vente ou en location un appareil ém etteu r  ou récepteur en 
l’e sp èce  des TSF sans qu'ils aient été agréés par la R T T

2. détenu, établi ou fait fonctionner un appareil ém etteur , en l’espèce des 
T S F  et une paire de walkie-talkie sans avoir obtenu  l'autorisation écrite, 
personnelle  et révocable du ministre co m p éten t? »

ou
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et, dans l’affaire C-93/91, Evrard, les questions suivantes:

«L es articles 30 à 37 et 86 du traité instituant la C o m m u n a u té  économ ique  
eu rop éenn e , ainsi que la directive de la C om m ission  eu ro p éen n e  du 16 mai 

' 1988 relative à la concurrence sur les -marchés ■ des .terminaux de  
té lécom m unication , doivent-ils être interprétés co m m e  interdisant dans le 
secteur des radiocom m unications des dispositions légales du type de la loi 
du 30 juillet 1979 et de l’arrêté royal du 15 octobre 1979, lesquels  
sanctionnent par des peines  d ’em prisonnem ent et /ou  d ’am end e ceux qui 
auront:

1) dans le R oyau m e de Belgique ou à bord d ’un navire, d ’un bateau, d ’un 
aéro n e f  ou de tout autre support soum is au droit belge, détenu  un appareil 
ém etteur ou récepteur de radiocomm unication, ou établi et fait fonctionner  
une station ou un réseau de radiocom m unication  sans avoir obtenu  
l’autorisation écrite, personnelle  et révocable du Ministre ou du Secrétaire  
d ’État ayant les té légraphes et les té léphones dans ses attributions;

2) mis en vente ou en location un appareil ém etteur  ou récepteur de 
radiocomm unication sans q u ’un exemplaire ait é té  agréé par la R ég ie  des 
T élégraphes et des T é lép h o n es  com m e satisfaisant aux prescriptions  
techniques fixées par le Ministre com pétent,

et ce malgré, le cas échéant, l’existence d ’une agréation o b ten u e dans le 
cadre d ’une procédure établie par un autre Etat m em bre de la 
Com m unauté eu rop éen n e?»

17 L’affaire C-46/90, ayant été renvoyée devant la c inquièm e chambre, a fait l’objet  
d ’une audience publique le 2 mai 1991 et de conclusions de l’avocat général le 11 
juillet 1991. Par la suite, en application de l'article 95, paragraphe 3, du règlement  
de procédure, cette affaire a été renvoyée devant la Cour plénière. A  la suite des 
conclusions de l’avocat général, il a été décidé, par ordonnance du 14 juillet 1993, 
de joindre les deux affaires aux fins de l’arrêt.

18 Pour un plus am ple exposé des faits des litiges au principal, de la législation belge  
applicable, du déroulem ent de la procédure ainsi que des  observations écrites 
d ép o sées  devant la Cour, il est renvoyé aux rapports d ’audience. Ces é lém ents  du 
dossier ne sont repris ci-dessous que dans la mesure nécessaire au raisonnement  
de la Cour.

19 Par ses questions, la juridiction nationale cherche à savoir en substance si les 
articles 30 à 37 et 86 du traité, d ’une part, et les dispositions de la directive 88/301, 
d'autre part, s 'opposent à l'application de dispositions nationales, telles que celles 
décrites ci-dessus (points 6 à 12).
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20 A  cet égard, il y a lieu de préciser tout d ’abord que, pour ce qui concerne les 
dispositions du traité relatives à la libre circulation des marchandises, il suffit 
d ’exam iner ces  questions successivem ent sous l ’angle d e  l’article 30  et d e  l'article

' ‘37. du traité.

21 II convient de relever ensuite que l’article 86 du traité ne visant que les 
com portem ents  anticoncurrentiels qui ont été adoptés  par les entreprises de leur 
propre initiative (voir notam m ent arrêt du 19 mars 1991, France/C om m ission, C- 
202/88, R ec. p. 1-1223, point 55), alors que les questions p o sées  concernent des 
m esures étatiques, c ’est au regard de l’article 90, paragraphe 1, du traité, en liaison 
avec l'article 86, que ces questions doivent être exam inées.

22 II y a lieu de relever encore que, dans l’affaire C-46/90, les faits du litige au 
principal sont antérieurs au 1er juillet 1989, date d ’entrée en vigueur de l’article 6 
de la directive 88/301, alors que, dans l’affaire C-93/91, ils sont pour partie 
antérieurs et pour partie postérieurs à cette  date.

23 II y a lieu de souligner enfin que le cham p d ’application matériel de la directive  
88/301 est limité aux appareils connectés  d irectem ent ou ind irectem ent à la 
terminaison d ’un réseau public d e  tel ¿communication, d e  sorte que seu lem ent  
certains des appareils dont il est question dans les affaires au principal relèvent du 
champ d'application de celle-ci.

24 11 s’ensuit que, indépendam m ent de l’interprétation des articles 30 et 37 du traité, 
les questions p o sées  doivent être exam inées au regard des articles 86 et 90, 
paragraphe 1, du traité pour ce  qui concerne les faits antérieurs au 1er juillet 1989 
et au regard des dispositions de la directive pour ce qui concerne les faits 
postérieurs à cette  date, tout en  opérant la distinction entre les appareils relevant  
du cham p d ’application de la directive et ceux qui n ’en relèvent pas.

25 D ans l’arrêt du 13 décem bre 1991, G B -lnn o-B M  (C-18/88, Rec. p. 1-5941), la Cour  
a dit pour droit que l’article 30 du traité s ’o p pose  à ce  qu ’une entreprise publique  
se  voie accorder le pouvoir d ’agréer les appareils té léphoniques destinés à être  
raccordés au réseau public et non fournis par elle, si les décisions de cette  
entreprise ne sont pas susceptibles de faire l’objet d ’un recours juridictionnel.

26 Cette interprétation doit être é ten du e au cas où une entreprise publique agrée les 
appareils ém etteurs ou récepteurs de radiocom m unication, que ceux-ci soient  
destinés ou non à fonctionner par le biais du réseau public.

Sur l’article 30  du traité
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27 Le gou vern em en t belge a affirmé dans ses observations q u ’un refus par la RT1  
d ’accorder l'agrém ent en question est susceptible de faire l’objet d ’un recours 
devant le Conseil d ’État belge.

28 D ès  lors, et dans la m esu re  où la procédure d ’agrém ent en  question  respecte  les 
critères én o n cés  dans l’arrêt G B-Inno-BM , précité, e lle  n e  saurait être considérée  
co m m e contraire à l’article 30 du traité.

29 11 en résulte que l’article 30 du traité ne s ’o p pose  pas à ce q u ’une entreprise  
publique se voie accorder le pouvoir d ’agréer les appareils ém etteurs  ou récepteurs  
de radiocom m unication  non fournis par elle, dès lors q ue  les décisions de cette  
entreprise sont susceptibles de faire l’objet d ’un recours juridictionnel.

30 II y a lieu d e  rappeler à titre liminaire que l’article 3 7 .qui prévoit l’a m én agem en t  
des m o n o p o les  nationaux présentant un caractère com m ercia l s ’applique «à tout 
organism e par lequel un Etat membre, de jure ou de facto, contrôle, dirige ou 
influence sensiblem ent, d irectem ent ou indirectement, les' im portations ou les 
exportations entre les Etats membres. Ces dispositions s ’appliquent éga lem en t aux 
m on op oles  d ’État d é légués» .

31 II y a lieu, en outre, de souligner qu’une interdiction de détenir  certains appareils 
sans autorisation ministérielle n ’entre pas dans le cham p d ’application de l’article

32 Les prérogatives dont est investi un organisme public tel que la R T T  portent sur 
l’instruction des dem andes introduites auprès du ministre en vue de l’obtention  
d'une autorisation de détention d'un appareil ém etteu r  ou récepteur de 
radiocomm unication, sur l’assignation et la coordination des fréquences hertziennes  
ainsi que sur la délivrance des agréments après vérification de la conform ité des 
appareils com m ercialisés avec les normes techniques fixées par le ministre. Elles 
sont destinées  à éviter la perturbation des radiocom m unications.'

33 L'exercice d e  ces prérogatives répond donc à des préoccupations  de nature 
régalienne, à savoir la police du domaine public hertzien, et ne constitue pas une 
prestation de services. U n e  telle activité est, en tout état de cause, étrangère au 
cham p d'application de l'article 37 du traité qui, ainsi q ue  l'a jugé la Cour (voir 
n otam m ent arrêt du 28 juin 1983, Mialocq, 27 l /S l ,  Rec. p. 2057), vise les échanges  
de marchandises et ne concerne les prestations de services que dans la mesure où 
le m on op o le  de telles prestations contreviendrait au principe de libre circulation 
des marchandises en discriminant les produits im portés au profit de produits 
d ’origine nationale.

Sur l’article 37 du traité

s
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34 N convient donc de constater que l’article 37 du traité ne s ’o p p o se  pas à 
l'application de dispositions législatives ou réglem entaires  nationales qui 
com p orten t l’interdiction de vendre ou de donner en  location des appareils 
ém etteurs  ou récepteurs de radiocommunication, d ont un exem pla ire  n’aurait pas 
é té  p réa lab lem ent agréé par l’organisme public com p éten t,  c o m m e  satisfaisant aux 
prescriptions techniques fixées par le ministre.

35 II convient, à ce  stade, d ’exam iner la portée de la directive 88/301 pour ce qui 
con cern e  les appareils relevant de son champ d ’application.

36 C ette directive a été arrêtée par la Comm ission dans l’exercice  de son pouvoir 
normatif, qui lui est conféré par l’article 90, paragraphe 3, du traité, d ’édicter des 
règles généra les  précisant les obligations résultant du traité, qui s ’im posent aux 
États m em bres  en ce qui concerne les entreprises v isées 'a u x  deux paragraphes 
p récédents  du m êm e article (arrêt France/Com m ission, précité, points 14 et 15).

37 L ’article 6 de ladite directive opère  une distinction en tre  les activités ou fonctions 
tenant, d ’une part, à la formalisation des spécifications des  appareils terminaux, au 
contrôle de leur application et à l’agrément de tels appareils et, d ’autre part, à 
l’offre par une entreprise publique ou privée des b iens et /ou  des  services dans le

’ d om ain e  des té lécomm unications.

38 L’article 6 précise l’obligation pour les États m em bres  d ’assurer q u ’à partir du 1er 
juillet 1989 les activités de la première catégorie so ient e f fec tu é es  par une entité 
in d ép en d a n te  des entreprises qui s ’engagent dans les activités de la deuxième  
catégorie.

39 Or, il est constant, ainsi que le gouvernem ent b elge  l’a admis au cours de 
l'audience, q u ’au cours de la période postérieure au 1er juillet 1989, visée en 
l’e sp èc e  au principal, cette division des activités n ’avait pas été  o p é r é e  en Belgique.

40 II s ’ensuit que, pour autant que les appareils en cause relèvent du champ  
d ’application  matériel de la directive 88/301, et dans la m esure où il s ’agit de la 
p ériod e  postérieure au 1er juillet 1989, l’article 6 de cette  directive s’oppose à une 
réglem entation  nationale qui interdit, sous peine de sanctions, la mise en vente ou 
en location d ’appareils sans qu ’un exemplaire ait é t é  agréé par une entreprise 
publique offrant des biens et/ou . des services dans le dom aine des  
té lécom m unications. Il appartient au juge national d ’en  tirer les conséquences.

41 Pour ce  qui concerne la période antérieure au 1er juillet 1989, et pour ce qui 
con cern e  les appareils qui ne relevaient ni avant ni après ce tte  date du champ

Sur la directive 88/301/C E E
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d ’application matériel de la directive, il y a lieu d’exam iner le problèm e sous l'angle 
de l’article 90, paragraphe 1, en liaison avec l’article 86 du traité.

Sur l’article 90; paragraphe 1, en liaison av ec  l ’a r t id e  86 du traité

42 II convient de relever à titre liminaire que les articles 86  et 90 font partie d’un 
en sem ble  de règles qui, aux term es de l’article 3, sous f), du traité, visent à assurer 
que la concurrence n ’est pas faussée dans le marché com m un.

43 C o m m e il a été précisé ci-avant, le contrôle du d om ain e  public hertzien est 
nécessaire au bon fonctionnem ent des radiocom m unications, tant dans le domaine  
des services publics que dans celui des activités com m ercia les  et privées. U n tel 
contrôle est égalem ent nécessaire à la réalisation d ’une concurrence non faussée  
entre les opérateurs économ iq u es  qui se servent des radiocom m unications, ainsi 
q u ’entre les producteurs et entre les vendeurs des appareils, ces opérateurs ayant 
tout intérêt à ce que leurs appareils puissent être utilisés sans perturbation.

44 II y a lieu cependant de signaler, dans le m ê m e  temps, q u ’un système de 
concurrence non faussée, tel que celui prévu par le traité, ne peut être garanti que 
si l’égalité des chances entre les différents opérateurs éco n o m iq u es  est assurée. Tel 
ne serait pas le cas si une entreprise qui com m ercialise des appareils terminaux se 
voyait confier la tâche de formaliser les spécifications auxquelles devront répondre  
les appareils terminaux, de contrôler leur application et d ’agréer ces appareils 
(arrêts France/Commission, précité, point 51. et G B -Inno-B M , précité, point 25).

45 C'est à la lumière de ces considérations que doit être ap préciée  la compatibilité  
d ’une législation nationale, telle que la loi belge du 30 juillet 1979, avec les 
exigences du traité.

46 Quant à l’exigence, pour la détention d'un appareil ém etteur  ou récepteur, d'une 
autorisation écrite du Ministre ayant les télégraphes et les té léph on es  dans ses 
attributions, telle que prévue par l'article 3, paragraphe 1, de la loi belge, il 
convient de relever que seules entrent dans le cham p d ’application de l’article 90, 
paragraphe 1, les mesures prises par les États m em bres à l’égard des entreprises 
publiques et des entreprises auxquelles ils accordent des droits spéciaux et/ou  
exclusifs. Cette disposition du traité ne saurait dès lors être invoquée à rencontre  
d ’un pouvoir d ’autorisation conféré à un ministre dans le cadre normal de ses 
attributions.

47 La m êm e constatation s ’im pose en ce qui concerne la sim ple fonction, telle que 
celle qui a été confiée à la RTT, d ’instruire les dem an d es  d ’autorisation introduites 
auprès du ministre, cette fonction n'étant qu'accessoire à l’exercice du pouvoir 
ministériel.
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48 Quant au pouvoir d ’agrément, il y a lieu de constater que la loi belge s ’applique  
indistinctement à tout appareil ém etteur ou récepteur de radiocomm unication, y 
compris les appareils destinés, co m m e les té lép h on es  sans fil, à être connectés  
indirectem ent à un réseau public de-té lécom m unication . . . .

49  Or, il ressort des termes de l’article 7 de la loi belge, précité, que, à la différence  
de la situation v isée par l’affaire G B -Inno-B M , précitée, c ’est le ministre qui fixe 
les prescriptions techniques nécessaires pour l’agrém ent de tels appareils, ainsi que 
les modalités de l’agrément, et ceci dans le cadre de ses attributions de contrôle de 
la radiocommunication sur le territoire belge. S ’il est vrai que la R T T  est autorisée  
par l ’article 2 de cette m êm e loi à entreprendre et à exploiter tout service de 
radiocomm unication, il ressort des termes dudit article 7 que, en ce qui concerne  
l’agrément d ’appareils ém etteurs ou récepteurs, la seu le  mission de la R T T  consiste  
en la vérification de la conformité de tels appareils aux prescriptions fixées par le 
Ministre.

50  Pour ce  qui concerne les appareils agréés par l’organ ism e-com p étent d ’un autre 
État membre, il y a lieu d e  relever q u ’aussi longtem ps que les systèm es de 
télécom m unications et de radiocomm unications des États m em bres n ’ont pas été  
harmonisés, l’hom ologation  accordée par un État m em bre ne garantit pas que  
l’appareil en question ne perturbe pas le bon fonctionnem ent de ces systèm es sur 
le territoire d ’un autre État dont les prescriptions techniques peuvent encore être  
différentes.

51 11 s ’ensuit que l’article 90, paragraphe 1, en liaison avec l’article 86 du traité, ne 
s’o p p o se  pas à l’application de dispositions nationales qui com portent l’interdiction, 
en  premier lieu, de détenir des appareils ém etteurs ou récepteurs de 
radiocomm unication sans autorisation ministérielle, et, en  deuxièm e lieu, de vendre  
ou de donner en location de tels appareils dont un exem plaire n ’aurait pas été  
agréé com m e satisfaisant aux prescriptions techniques fixées par le ministre 
com pétent,  m ê m e si l'appareil a é té  agréé dans un autre État mem bre.

Sur les dépens

52 Les frais exposés par le gouvernem ent belge, par le gouvernem ent du R oyaum e-  
U n i et par la Com m ission des C om m unautés eu ro p éen n es ,  qui ont soumis des  
observations à la Cour, ne peuvent faire l'objet d ’un rem boursem ent. La procédure  
revêtant, à l'égard des parties au principal, le caractère d ’un incident soulevé  
devant la juridiction nationale, il appartient à celle-ci de statuer sur les dépens.
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Par ces motifs,

L A  C O U R ,

s t a tu a n t  su r  les ques t ions  à elle soumises  p a r  le t r i bunal  d e  p r e m i è r e  ins tance  de 
Bruxel les,  p a r  j u g e m e n t s  du 19 avril 1989 et du 11 m ars  1991, dit  p o u r  droi t:

1) L’article 30 du traité C E E  ne s ’oppose pas à ce q u ’une entreprise publique  
se  vo ie  accorder le pouvoir d ’agréer les appareils, ém etteu rs  ou récepteurs  
de rad iocom m unication  non fournis par elle, dès  lors q ue  les décisions de  
cette  entreprise  sont susceptibles de faire l’objet d ’un recours juridictionnel.

2) L’article 37 du traité C E E  ne s’oppose pas à l ’application d e  dispositions  
législatives ou réglementaires nationales qui com porten t l’interdiction de  
vendre ou de donner en location des appareils ém etteurs  ou récepteurs de  
radiocom m unication , dont un ■exemplaire n’aurait pas é té  préalablem ent'  
agréé par l’organism e public com pétent, co m m e  satisfaisant aux 
prescriptions techniques fixées par le ministre.

3) Pour autant que les appareils en cause relèvent du cham p d ’application  
matériel d e  la directive 88/301/C EE de la C om m ission , du 16 mai 1988, 
relative à la concurrence sur les marchés d e  terminaux de  
té lécom m unication , et dans la mesure où fl s ’agit de la p ér iod e  postérieure  
aü 1er juillet 1989, l’article 6 de cette directive s ’o p p o s e  à une  
réglem entation  nationale qui interdit, sous peine de sanctions, la m ise en  
vente  ou  en  location d ’appareils sans qu’un exem plaire ait é té  agréé par une 
entreprise publique offrant des biens et/ou des services dans le d om ain e  des  
té lécom m unications. U appartient au juge national d ’en  tirer les 
con séq u en ces .

4) L ’article 90, paragraphe 1, en liaison avec l’article 86 du traité C E E , ne 
s ’o p p o se  pas à l'application de dispositions nationales qui com portent  
l'interdiction, en premier lieu, de détenir des appareils ém etteurs  ou 
récepteurs de radiocommunication sans autorisation ministérielle, et, en 
d eu x ièm e lieu, de vendre ou de donner en location de tels appareils dont 
un exem plaire  n ’aurait pas été  agréé com m e satisfaisant aux prescriptions
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techniques Fixées par le ministre compétent, môme si l’appareil bénéficie 
d’un agrément accordé par un autre Etat membre.

D u e  M ancini Moitinho de Alm eida D ie z  de V e la sco

Edward Kakouris Joliet

Schockw eiler Rodriguez Iglesias G révisse

Z u le e g  Kapteyn Murray

Ainsi p rononcé e n  audience publique à Luxembourg, le 27 octobre  1993.

Le greffier Le président

J.-G. Giraud O. D ue
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à ce même ministère, en qualité d'agents, ayant élu domicile à 

Luxembourg au siège de l'ambassade de France, 9, boulevard Prince 

Henri,

J i Ì t  J  ' s i  . '  —

ARRET DE LA COUR 

du 17 novembre 1992

COUR DE IUS1ICI.
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DELLE 
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VAN DE
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TRIBUNAL DE IUSTIÇa 
DAS

COMUNIDADES EUROPF.IAS

oncurrence dans les marchés

partie intervenante,



2

Royaume de Belgique, représenté par Me Eduard Marissens, avocat au 

barreau de Bruxelles, ayant élu domicile à Luxembourg en l'étude de 

Me Lucy Dupong, 14a, rue des Bains,

partie requérante,

et C-289/90,

République italienne, représentée par M. le professeur Luigi Ferrari 

Bravo, chef du service du contentieux diplomatique du ministère des 

Affaires étrangères, en qualité d'agent, assisté de M. Ivo M. 

Braguglia, avvocato dello Stato, ayant élu domicile à Luxembourg au 

siège de l'ambassade d'Italie, 5, rue M a r i e-Adelaide,

partie requérante,'

contre

Commission des Communautés européennes, représentée, dans les 

affaires C -271/90 et C-281/90, par M. Bernhard Jansen, conseiller 

juridique, ainsi que, respectivement, par Mme Blanca Rodriguez 

Galindo et M. Xavier Lewis, membres du service juridique en qualité 

d'agents, et, dans l'affaire C -289/90, par M. Enrico Traversa, membre 

du service juridique, en qualité d'agent, ayant élu domicile à 

Luxembourg auprès de M. Roberto Hayder, représentant du service 

juridique, Centre Wagner. Kirchberg,

partie défenderesse,

C-281/90, '

Arrêt C-271/90. C-281/90 et C 289/90



3

ayant pour objet l'annulation de la directive 90/388/CEE de la 

Commission, du 28 juin 1990, relative à la concurrence dans les

composé de MM. G.C. Rodriguez Iglesias, président de chambre, faisant 

fonction de président, M. Zuleeg et J.L. Murray, présidents de 

chambre, G.F. Mancini, R. Joliet, F.A. Schockwei1e r , J.C. Moitinho de

vu le rapport d'audience,

ayant entendu les parties en leur plaidoirie à l'audience du 31 mars 

1992, au cours de laquelle, dans l'affaire C-271/90, le Royaume 

d'Espagne a été représenté par M. Antonio Hierro Hernândez-Mora, 

abogado del Estado, et la Commission des Communautés européennes, par 

M. Francisco Enrique Gonzalez Diaz et M. Enrico Traversa, membres du 

service juridique, en qualité d'agents,

ayant entendu l'avocat général en ses conclusions à l'audience du 20 

mai 1992,

rend le présent

Arrêt C-271/90, C-281/90 et C-289/90

marchés des services de télécommunications (JO L 192, p. 10),

LA COUR,

Almeida, F. Grévisse et D.A.O. Ed-ard, juges

avocat général : M. F.G. Jacobs,

greffier : M. D.Triantafyl1 o u , administrateur,



Arrêt

1 Par requêtes déposées au greffe de la Cour respectivement 

les 7, 14 et 20 septembre 1990, le Royaume d'Espagne, le Royaume 

de Belgique et la République italienne ont, en vertu de 

l'article 173, premier alinéa, du traité CEE, demandé 

l'annulation de la directive 90/388/CEE de la Commission, du 28 

juin 1990, relative., à la concurrence dans les marchés des 

services de télécommunications (JO L 192, p. 10). La République 

française est intervenue à la procédure C -271/90 au soutien des 

conclusions du Royaume d'Espagne.
s

2 La directive 90/388 a été adoptée sur la base de l'article 

90, paragraphe 3, du traité. L'article 1er contient une 

définition de différents termes utilisés dans la directive, tels 

que, notamment, "organismes de télécommunications", "droits 

spéciaux ou exclusifs", "réseau public de télécommunications", 

"services de télécommunications", "point de terminaison du 

réseau", “exigences essentielles". Il précise en outre que la 

directive ne s'applique pas au service télex, à la 

radiotéléphonie mobile, à la radiomessagerie et aux 

communications par satellite.

3 En vertu de l'article 2 de la directive, les Etats membres 

assurent l'abolition des droits exclusifs ou spéciaux pour la 

fourniture de services de télécommunications autres que le 

service de téléphonie vocale et prennent les mesures nécessaires 

afin de garantir le droit de tout opérateur économique de 

fournir lesdits services de télécommunications.

4 L'article 4 impose aux Etats membres de prendre les mesures 

nécessaires pour assurer la publicité, l'objectivité et

Arrêt C-271/90, C-281/90 et C-289/90
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l'égalité des conditions d'accès aux réseaux et de communiquer, 

lors de chaque augmentation des tarifs applicables aux circuits 

loués, les éléments permettant à la Commission d'apprécier le 

bien-fondé de ces augmentations.

L'article 6 prévoit, entre autres, l'abrogation, par les 

Etats membres, des restrictions existantes en ce qui concerne le 

traitement des signaux avant leur transmission sur le réseau 

public ou après leur réception, ainsi que l'obligation de 

communiquer à la Commission les mesures adoptées à cet égard.

L'article 7 prévoit que les Etats membres attribuent, à 

partir du 1er juillet 1991, certaines fonctions administratives, 

techniques, de contrôle et de surveillance à une entité 

indépendante des organismes de télécommunications.

L'article 8 reconnaît aux utilisateurs liés par un contrat 

de fourniture de services de télécommunications qui, lors de sa 

conclusion, faisait l'objet de droits exclusifs ou spéciaux, le 

droit de résilier ledit contrat avec un certain préavis.

Enfin, selon l'article 9, les Etats membres communiquent à 

la Commission les informations nécessaires pour lui permettre 

d'établir pendant une période de trois ans, à la fin de chaque 

année, un rapport d'ensemble sur l'application de la directive.

Pour un plus ample exposé des faits du litige, des 

dispositions de la directive en cause, du déroulement de la 

procédure ainsi que des moyens et arguments des parties, il est 

renvoyé un rapport d'audience. Ces éléments du dossier ne sont 

repris ci-dessous que dans la mesure nécessaire au raisonnement 

de la Cour.

Arrêt C-271/90, C-281/90 et C-289/90
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10 A l'appui de leur recours, les- Etats membres invoquent 

différents moyens tirés en substance de l'incompétence de la 

Commission, du défaut de motivation et de la violation du 

principe de proportionnalité.

Sur la compétence de la Commission

11 Dans ses observations écrites, le gouvernement belge fait 

valoir, en premier lieu, que les dispositions de l'article 90, 

paragraphe 3, du traité ne confèrent pas à la Commission un 

pouvoir normatif mais se bornent à lui attribuer une mission de 

surveillance des règles communautaires déjà existantes. Selon 

lui, la Commission ne pouvait pas édicter de règles nouvelles 

sur le fondement de l'article 90, paragraphe 3, du traité, comme 

elle l'a fait aux articles 1, 2, 4 et 6 de la directive 

litigieuse.

12 Cet argument doit être écarté. Ainsi que l'a jugé la Cour 

dans l'arrêt du 19 mars 1991, France/Commission (C-202/88, Rec. 

p. 1 - 1223, point 14), en permettant à la Commission d'adopter 

des directives, l'article 90, paragraphe 3, du traité, lui 

confère le pouvoir d'édicter des règles générales précisant les 

obligations résultant du traité, qui s'imposent aux Etats 

membres en ce qui concerne les entreprises visées aux deux 

paragraphes précédents du même article. Le pouvoir de la 

Commission ne se limite donc pas à la simple surveillance de 

l'application des règles communautaires déjà existantes.

13 Le gouvernement belge fait valoir, en deuxième lieu, qu'en 

prescrivant l'abolition des droits spéciaux et exclusifs, la 

Commission empiété sur les compétences conférées au Conseil par 

les articles 100 A et 87 du traité.

Arrêt C-271/90, C -281/90 et C -289/90



14 A cet égard, il suffit de rappeler que l'objet de la 

compétence conférée à la Commission par l'article 90, paragraphe 

3, est différent et plus spécifique que celui des compétences 

attribuées au Conseil par l'article 100 A, d'une part, et par 

l'article 87, d'autre part, et que l'éventualité d'uue 

réglementation édictée par le Conseil en application d'un 

pouvoir général qu'il détient en vertu d'autres articles du 

traité et comportant des dispositions qui toucheraient au 

domaine spécifique de l'article 90 ne fait pas obstacle à 

l'exercice de la compétence que ce dernier article confère à la 

Commission (arrêt du 19 mars 1991, France/Commission, précité, 

points 25 et 26).

15 A l'audience, le gouvernement belge a, en outre, fait 

valoir les arguments suivants.

16 II a soutenu, d'une part, que, si la Commission avait pu 

valablement définir, dans la directive 88/301/CEE, du 16 mai 

1988, relative à la concurrence dans les marchés de terminaux de 

télécommunication (JO L 131, p. 73), dite directive "Terminaux", 

les obligations découlant de l'article 30 du traité, puisque cet 

article avait été suffisamment précisé, au préalable, par les 

règles du droit dérivé, elle n'avait pas pu valablement définir, 

dans la directive litigieuse, les obligations découlant de 

l'article 59 du traité, dont l'application soulève des problèmes 

complexes dans le secteur des télécommunications, sans que soit 

intervenue, au préalable, une directive du Conseil précisant la 

portée de cet article.

17 II a soutenu, d'autre part, que, dans la mesure où il est 

possible d'envisager plusieurs manières, pour les Etats membres, 

de s'acquitter des obligations qui leur incombent en vertu de

Arrêt C -271/90, C -281/90 et C-289/90



- 8 -

l'article 86 du traité dans le secteur des services de 

télécommunication, la Commission n'était pas en droit de leur 

imposer un moyen particulier de parvenir à un résultat.

18 II y a lieu de rappeler que, dans l'arrêt du 19 mars 1991, 

France/Commission (C -202/88, précité, point 21), la Cour a jugé 

que le pouvoir de surveillance confié à la Commission comporte 

la possibilité, fondée sur l'article 90, paragraphe 3, de 

préciser les obligations découlant du traité, et que, par 

conséquent, l'étendue de ce pouvoir dépend de la portée des 

règles dont il s'agit d'assurer le respect.

19 En vertu de l'article 59 du traité, les restrictions à la 

libre prestation des services à l'intérieur de la Communauté 

devaient être supprimées à l'expiration de la période de 

transition à l'égard des ressortissants des Etats membres 

établis dans un pays de la Communauté autre que celui du 

destinataire de la prestation. Les impératifs de cette 

disposition comportent notamment l'élimination de toute 

discrimination à r e n c o n t r e  d'un prestataire établi dans un Etat 

membre autre que celui où la prestation est fournie.

20 II est de jurisprudence constante (voir notamment arrêt du

17 décembre 1981, Webb, 279/80, Rec. p. 3305, point 13) que 

l'article 59 prescrit une obligation de résultat précise, dont 

l'exécution devait être facilitée, mais non conditionnée, par la 

mise en oeuvre d'un programme de mesures progressives. Partant, 

les dispositions de l'article 59 du traité sont devenues 

inconditionnelles à l'expiration de la période de transition 

(arrêt du 3 décembre 1974, Binsbergen, 33/74, Rec. p. 1299, 

point 24).

Arrêt C-271/90, C -281/90 et C -289/90
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21 L'article 59 étant donc, comme l'article 30, une

disposition directement applicable, la Commission pouvait, en 

vue de favoriser l'exercice effectif du droit' à la libre 

prestation des services, préciser les obligations découlant de 

cet article sans qu'une action législative du Conseil ait été 

nécessaire au préalable. Dans ces conditions, une restriction du 

pouvoir de la Commission du type de celle envisagée par le 

gouvernement belge conduirait à priver l'article 90, paragraphe

3, de son effet utile. Le premier argument du gouvernement belge 

doit, par conséquent, être rejeté.

22 En ce qui concerne l'article 86 du traité, il suffit de

constater que, contrairement à ce que prétend le gouvernement 

belge, la directive 90/388 ne détermine pas, de manière 

exhaustive, les moyens dont disposent les Etats membres pour 

s'acquitter des obligations qui leur incombent en vertu de cette 

disposition. Ainsi, l 'article 7 de la directive 90/388, qu'au 

cours de l'audience le gouvernement belge a pris comme exemple 

des contraintes imposées aux Etats membres se borne à prescrire, 

conformément à ce qu'exige le régime de concurrence non faussée, 

prévu à l'article 3, sous f), du traité (voir, notamment, arrêt 

France/Commission, précité, points 51 et 52), que le titulaire 

des pouvoirs d'autorisation, de contrôle et de surveillancé des 

services de télécommunications doit être indépendant des 

organismes de télécommunications. Cette disposition énonce une 

règle de droit et laisse aux instances nationales un large choix 

des moyens pour la mettre en oeuvre. L'argument selon lequel la 

Commission a excédé les pouvoirs qu'elle détient au titre de 

l'article 90, paragraphe 3, en fixant un cadre trop rigide à 

l'élimination des infractions à l'article 86, doit donc 

également être rejeté.

Arrêt C-271/90, C-281/90 et C-289/90
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23 Les gouvernements espagnol et italien relèvent pour leur 

part que l'article 90, paragraphe 3, du traité n'attribue pas à 

la Commission le pouvoir d'obliger les Etats membres à imposer 

la modification des contrats qui ont été librement conclus entre 

gestionnaires et utilisateurs de services de télécommunications, 

comme le prévoit l'article 8 de la directive.

24 Dans l'arrêt France/Commission, précité (point 55), la Cour 

a rappelé que l'article 90 du traité ne conférait de pouvoir à 

la Commission qu'à l'égard des mesures étatiques et que les 

comportements anticoncurrentiels qui avaient été adoptés par les 

entreprises de leur propre initiative ne pouvaient être mis en 

cause que par des décisions individuelles prises en application 

des articles 85 et 86 du traité.

25 Tout comme la directive "Terminaux", précitée, la directive 

visée par les présents recours ne fait aucunement apparaître.que 

les détenteurs des droits spéciaux ou exclusifs aient été 

contraints ou incités, par des réglementations étatiques, à 

conclure des contrats de longue durée.

26 L'article 90 ne saurait dès lors être regardé comme une 

base appropriée pour supprimer les obstacles à la concurrence 

qui résulteraient de contrats de longue durée, visés par la 

directive.

27 II s'ensuit que l'article 8 de la directive doit être 

annulé.

Sur le défaut de motivation

Arrêt C-271/90, C -281/90 et C-289/90
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28 Le gouvernement espagnol soutient que la directive 

litigieuse, en ce qu'elle concerne les droits spéciaux, est 

insuffisamment motivée.

29 Dans l'arrêt du 19 mars 1991, France/Commission, précité 

(point 45), la Cour a jugé, à propos de la directive 

"Terminaux", précitée, que doit être regardée comme 

insuffisamment motivée une directive qui, alors qu'elle vise la 

suppression de droits spéciaux dans un secteur déterminé, ne 

précise, dans ses dispositions ou ses considérants, ni le type 

de droits spéciaux qui est concrètement visé ni en quoi 

l'existence de ces droits serait contraire aux différentes 

dispositions du traité.

30 Or, la directive litigieuse ne comporte pas de telles 

précisions.

31 En particulier, la définition figurant à son article 1er, 

selon laquelle on entend par "droits spéciaux et exclusifs" "les 

droits octroyés par un Etat membre ou une autorité publique à un 

ou plusieurs organismes publics ou privés au moyen de tout 

instrument législatif, réglementaire ou administratif, leur 

réservant la fourniture d'un service o u ■ l 'exploitation d'une 

activité déterminée", ne permet pas de déterminer le type de 

droits spéciaux visé par la directive litigieuse ni en quoi 

l'existence de ces droits serait contraire aux différentes 

dispositions du traité.

32 Par suite, il y a lieu d'annuler les dispositions de la 

directive litigieuse en tant qu'elles visent à régler les droits 

spéciaux.

Arrêt C-271/90, C-281/90 et C-289/90
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Sur la justification de l'interdiction générale des droits 

exclusifs

33 Le gouvernement italien estime que, dans la mesure où la 

concession de droits spéciaux ou exclusifs n'est pas, en tant 

que telle, contraire au traité, la Commission n'aurait pas dû 

formuler l'obligation générale d'abolir ces droits, dans le 

domaine considéré, sans avoir, au préalable, procédé à une 

enquête circonstanciée sur les différents comportements adoptés 

dans l'exercice de ces droits. De l'avis de ce gouvernement, une 

interdiction générale ne pouvait être justifiée que si une 

enquête avait relevé que l'octroi de droits spéciaux ou 

exclusifs excluait toute possibilité de concurrence dans le 

secteur en cause. Il estime toutefois qu'une enquête n'aurait 

fait apparaître que des restrictions ponctuelles à l'accès au 

marché, dues, par exemple, à des charges pécuniaires excessives. 

Dans ces conditions, il appartenait à la Commission de prendre 

des mesures tendant exclusivement à éliminer les cas concrets 

d'abus, conformément au principe de proportionnaiité.

34 II convient de relever, à titre liminaire, que ce moyen 

n'est examiné que dans la mesure où il porte sur les droits 

exclusifs, la directive devant être annulée pour autant qu'elle 

vise à régler les droits spéciaux (voir point 32 du présent 

arrêt).

35 II résulte de la jurisprudence de la Cour que le simple 

fait de créer une position dominante par l'octroi de droits 

exclusifs, au sens de l'article 90, paragraphe 1, du traité, 

n'est pas, en tant que tel, incompatible avec l'article 86 

(voir, notamment, arrêt du 10 décembre 1991, Merci, C- 179/90, 

Rec. p. 1-5889, point 16).

Arrêt C-271/90, C -281/90 et C -289/90



36 Toutefois, la Cour a également jugé que l'extension du

monopole de l'établissement et de l'exploitation du réseau 

téléphonique au marché des appareils téléphoniques, sans 

justification objective, était prohibée comme telle par 

l'article 86 ou par l'article 90, paragraphe 1, en relation avec 

l'article 86, lorsque cette extension est le fait d'une mesure 

étatique, conduisant ainsi à éliminer la concurrence (arrêt du

13 décembre 1991, RTT/GB-Inno-BM, 18/88, Rec. p. 1-5941, point 

24). La même conclusion s'impose lorsque le monopole de 

l'établissement et de l'exploitation s'étend au marché des 

services de télécommunications.

37 A cet égard, il résulte du seizième considérant de la 

directive litigieuse dont le gouvernement italien n'a aucunement 

contesté les termes, que l'octroi de droits exclusifs aux 

organismes de télécommunications conduit ces derniers à exclure 

les concurrents du marché des services de télécommunications ou, 

à tout le moins, à restreindre leur accès à ce marché. Or, selon 

ce même considérant, tous les services en question peuvent, en 

principe, être offerts par des fournisseurs établis dans 

d'autres Etats membres.

38 La Commission était donc fondée à exiger l'abolition des 

droits exclusifs, pour ce qui concerne la fourniture de certains 

services de télécommunications. Le moyen invoqué à cet égard 

doit, dès lors, être rejeté.

Sur les dépens

'39 Aux termes de l'article 69, paragraphe 2, du règlement de

procédure, toute partie qui succombe est condamnée aux dépens. 

Toutefois, selon le paragraphe 3, premier alinéa, du même
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article, la Cour peut répartir les dépens ou décider que chaque 

partie supporte ses propres dépens si les parties succombent 

respectivement sur un ou plusieurs chefs. Les parties 

requérantes n'ayant obtenu que partiellement gain en cause, il 

y a lieu de condamner chacune des parties, y compris la partie 

intervenante, à supporter ses propres dépens.

Par ces motifs,

LA COUR

déclare et arrête:

1. La directive 90/388/CEE de la Commission, du 28 juin 1990, 

relative à la concurrence dans les marchés des services de 

télécommunications, est annulée pour autant qu'elle vise à 

régler les droits spéciaux.

2. L'article 8 de la directive est annulé.

3. Le recours est rejeté pour le surplus.

4. Chacune des parties supportera ses propres dépens.

Rodriguez Iglesias Zuleeg Murray

Mancini Joliet Schockueiler

Moitinho de Almeida Grevisse Eduard

ml 105
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Ainsi prononcé en audience publique à Luxembourg, le 17 

1992.

Le président faisant fonction

G.C. Rodriguez Iglesias 

Président de chambre

Le greffier 

J.-G. Giraud

novembre

lilj  1 0 6
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Dans l’affaire C-69/91,

ayant pour objet une dem ande adressée à la Cour, en application de l'article 177 
du traité C E E , par la cour d ’appel de Douai (France) et tendant à obtenir, dans 
la procédure pénale poursuivie devant cette juridiction contre

Francine D ecoster ,  ép ou se  G ¡lion,
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88/301/C EE de la Commission, du 16 mai 1988, relative à la concurrence dans les 
marchés de terminaux de télécomm unication (JO L 131, p. 73),

LA C O U R ,

com posée d e  M M . O. Due, président, G.C. Rodriguez Iglesias, M. Z u leeg  et 
J.L. Murray, présidents de chambre, G.F. Mancini, R. Joliet, F.A. Schockweiler,  
J.C. Moitinho d e  Almeida et F. Grévisse, juges,

!>•£«« de profrdvrr: I«



CORRIGENDUM DANS L'ARRET 

C - 69/91 

Decoster

Veuillez lire dans l'arrêt sus-mentionné :

page 1 : 

au 1 ieu de :

composée de MM. 0. Due, prés.ident, G.C. Rodriguez Iglesias, M. Zuleeg et J.L. 
Murray, présidents de chambre, G.F. Mancini, R. Joliet, F .A.Schockwei1e r , J.C. 
Moitinho de Almeida et F. Grévisse, juges,

veuillez lire:

composée de MM. 0. Due, président, G.F. Mancini, J.C. Moitinho de Almeida, M. 
Diez de Velasco et D.A.O. Edward, présidents de chambre, C.N.Kakouris, R. 
Joliet, F.A. Schockueiler, G.C. Rodriguez Iglesias, F. Grévisse, M. Zuleeg, 
P.J.G. Kapteyn et J.L. Murray, juges,

page 11: 

au 1 i eu de :

Oue Rodriguez Iglesias Zuleeg

Murray Mancini Joliet

Schockweiler Moitinho de Almeida Grévisse

veuillez lire:

Oue Mancini Moitinho de Almeida

Oiez de Velasco Edward Kakouris

Joliet Schockweiler Rodriguez Iglesias

Grévisse Zuleeg Kapteyn

Murray
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avocat général: M. G. Tesauro, 
greffier: M. J.-G. Giraud,

considérant les observations écrites présentées:

pour l’appelante au principal, par Mes S. Bailleul, avocat au barreau de  
Lille, et L. Misson, avocat au barreau de Liège,

pour le gouvernem ent de la République française, par M M . P. Pouzoulet,  
sous-directeur à la direction des affaires juridiques au ministère des Affaires  
étrangères, en qualité d ’agent, et G. de Bergues, secrétaire adjoint principal 
au m ê m e ministère, en qualité d ’agent suppléant,

pour le gouvernem ent de la République fédérale d ’A llem agn e, par MM. E. 
Rôder, Ministerialrat au ministère fédéral de l’E con om ie ,  et J. Karl, 
Regierungsdirektor au m êm e ministère, en qualité d ’agents, ,

pour le gouvernem ent du Royaume-Uni, par Mlle R. Caudwell, du Treasury  
Solicitor’s Department, assistée de Me E. Sharpston, barrister, en qualité 
d ’agents,

pour la Commission des Communautés européennes, par M. R. Wainwright, 
conseiller juridique, en qualité d ’agent, assisté de M e H. Lehm an, avocat au 
barreau de Paris,

vu le rapport d'audience,

ayant entendu les observations orales de l'appelante au principal, du gouvernem ent  
français, du gouvernem ent allemand, du gouvernement du R oyau m e-U n i et de la 
Commission à l’audience du 22 janvier 1992,

ayant entendu l'avocat général en ses conclusions à l'audience du 3 juin 1992, 

rend le présent

Arrêt

Par arrêt du 6 février 1991, parvenu à la Cnur le 18 février suivant, la cour d'appel 

de Douai (France) a posé, en application de l'article 177 du traité C E E , trois 

questions préjudicielles sur l’interprétation de la directive 83/1K9/CEE du Conseil, 

du 28 mars 1983, prévoyant une procédure d'information dans le dom aine des



IVcniter

normes et réglementations techniques (JO L 109, p. 8), m odifiée par la directive 

88/182/CEE du Conseil du 22 mars 1988 (JO L 81, p. 75, ci-après "directive normes  

techniques”), et de la directive 88/301/C EE de la Com m ission, du 16 mai 1988, 

relative à la concurrence dans les marchés de terminaux de té lécom m unication (JÓ 

L 131, p. 73, ci-après "directive terminaux"), en vue d’apprécier la compatibilité 

avec celles-ci du régime mis en place par le décret français n° 85-712, du 11 juillet 

1985, portant application de la loi du 1er août 1905 et relatif aux matériels 

susceptibles d’être raccordés au réseau des té lécomm unications de l’Etat.

2 Ces questions ont été soulevées dans le cadre d ’une procédure pénale dirigée 

contre M m e Decoster, prévenue d ’avoir vendu, entre mai et octobre 1989, des 

terminaux de télécommunications (télécopieurs) sans avoir sollicité ni obtenu au 

préalable le certificat d ’homologation exigé par l’article L 48 du code des Postes 

et Télécommunications et les articles 1er à 7 du décret n° 85-712, susmentionné.  

Estimant que la commercialisation de terminaux non hom ologués constituait un 

délit de fraude commerciale, au sens de l’article 1er de la loi du 1er août 1905, le 

tribunal correctionnel de Lille a condam né Mme D ecoster  en première instance à 

une amende de 50 000 FF. .

3 II ressort du dossier qu'en vertu du décret susmentionné, les matériels susceptibles 

d'être raccordés au réseau public ne peuvent être fabriqués pour le marché 

intérieur, importés pour la mise à la consommation, détenus en vue de la vente, 

mis en vente ou distribués à titre gratuit ou onéreux.que s’ils sont conformes à ses 

dispositions et s’ils satisfont à un certain nombre de prescriptions qui visent à 

préserver le bon fonctionnement du réseau et la sécurité des utilisateurs (articles

3 et 4). Pour justifier de la conformité des appareils à ces exigences, les opérateurs  

concernés doivent présenter soit un rapport établi par un organisme agréé par le 

ministère chargé de l'industrie, soit un agrément délivré en application du code des 

P et T, soit un certificat de qualification délivré en application de la loi sur la 

protection et l’information des consommateurs ou un autre docum ent justificatif 

reconnu com m e équivalent par arrêté du ministre chargé de l’industrie (article 6).

/ff/v.D
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L’article 7 du décret précise la pénalité encourue par ceux qui contreviennent à 

l’obligation de justifier de la conformité des appareils en question.

4 Pour l’application du décret n° 85-712, le ministre du R ed ép lo iem en t industriel et- 

du C om m erce extérieur a émis, le 1er novembre 1985, un avis relatif aux terminaux 

susceptibles d ’être raccordés au réseau des té lécomm unications de l’Etat. L’avis 

précise, entre autres, de quelle façon les intéressés peuvent justifier dé la 

conformité des terminaux. A cet égard, il dispose que le Centre national d'études  

des télécommunications (C N E T )-a  été agréé par le ministre chargé de l’industrie 

pour la délivrance du rapport visé à l’article 6 du décret précité, que l’agrément, est 

délivré par la direction générale des télécommunications, en application du code  

des P et T, pour les matériels conform es aux .spécifications figurant sur la liste 

annexée à l’avis, et que la mise en place des autres modes de justification prévus 

à l’article 6 se  fera ultérieurement. Les débats devant la Cour n’ont pas fait 

apparaître si, postérieurement à l’avis de novembre 19S5, le système de délivrance  

des documents autres que l’agrément et du rapport du C N E T  avait été mis en  

place.

5 Devant la cour d ’appel de Douai, Mme Decoster a fait valoir q u ’à l’époque des 

faits du litige au principal, et ce en violation de l’obligation pour les Etats membres, 

prévue à l’article 6 de la directive 88/301, précitée, l’autorité chargée en France de 

formaliser les spécifications techniques et de vérifier la conformité des appareils 

aux conditions requises ne présentait aucune indépendance par rapport à 

l’organisme qui gère le réseau public des télécomm unications et qui. par ailleurs, 

commercialise lui-même des appareils terminaux. Elle a affirmé en second lieu que  

les spécifications techniques permettant de justifier de la conformité des appareils, 

au decret susmentionné n’avaient pas fait l’objet de la notification prévue par les 

directives 83/189 et 88/301, précitées, et que celles-ci lui étaient dès lors 

inopposables.

I - 4
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6 C om pte  tenu des allégations de la prévenue, la cour d ’appel de D ouai a décidé de 

poser à la Cour les trois questions préjudicielles suivantes:

« 1 )  La directive 83/189/CEE du 28 mars 1983 qui n ’a pas été suivie d ’un 
texte national d ’application dans le délai de 12 m ois est-elle d ’effet 
direct en droit français?

2) La directive 88/301/CEE du 16 mai 1988 qui n ’a pas été suivie d ’un 
texte national d ’application dans le délai expirant le 1er juillet 1989 
est-elle d ’effet direct en droit français?

3) D è s  lors les effets .com binés de ces deux directives commandent-ils  
d ’écarter l’application du décret de 1985?»

7 Pour un plus am ple exposé des faits et du cadre réglem entaire du litige au 

principal, du déroulem ent de la procédure ainsi que des observations écrites 

d ép osées  devant la Cour, il est renvoyé au rapport d ’audience. Ces é lém ents du 

dossier ne sont repris ci-après que dans la mesure nécessaire au raisonnement de 

la Cour.

Sur la directive 88/301/CEE

8 Par la deuxièm e question, qu’il convient d'examiner en prem ier lieu, en liaison avec 

la troisième question, la juridiction nationale cherche en substance à savoir si 

l’article 6  de la directive 88/301 s'oppose à l'application d ’une réglementation  

nationale, telle que celle visée en l'espèce au principal, qui interdit, sous peine de 

sanctions, aux opérateurs économ iques de fabriquer, d ’importer, de détenir en vue 

d e  la vente , d e  vendre ou distribuer des appareils terminaux sans justifier, par la 

présentation d ’un agrément ou de tout autre docum ent considéré com m e  

équivalent, d e  la conformité de ces appareils à certaines exigences essentielles  

tenant n otam m ent à la sécurité des usagers et au bon fonctionnem ent du réseau, 

alors que n'est pas assurée l’indépendance, par rapport à tout opérateur offrant des 

è ien s  et/ou des services dans le domaine de* té lécom m unications, de l’organisme

1 -5
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qui délivrp l’agrém ent ou tout autre document équivalent et formalise les 

spécifications techniques auxquelles ces appareils doivent répondre.

du 1er juillet 1989 la formalisation des spécifications, le contrôle de leur application  

ainsi que l’agrém ent sont effectués par une entité indépendante des entreprises  

publiques ou  privées offrant des biens et/ou des services dans le dom aine des 

télécommunications."

10 II ressort des p ièces du dossier qu ’en vertu des dispositions du décret n° 86-129 du

28 janvier 1986 (articles 13 à 15) la direction générale des té lécom m unications du 

ministère des F et T  était chargée de l’exploitation du réseau public, de la mise en 

oeuvre de la politique commerciale des télécommunications, de la formalisation des 

spécifications techniques, du contrôle de leur application et de l’agrém ent des 

appareils terminaux. Devant la Cour, le gouvernement français a précisé que le 

Centre national d ’études des télécçmmunications (C N E T ), dont le rapport était 

considéré co m m e équivalent ¿i l’agrément, taisait partie de la direction générale  des 

télécom m unications en tant que centre de recherche.

11 Par décret n° 89-327, du 19 mai 1989. modifiant le décret n° 86-129, la 

formalisation des spécifications techniques, le contrôle de leur application et 

l’agrém ent des appareils terminaux ont été transférés à la nouvelle direction de la 

réglementation générale du m êm e ministère.

12 II résulte donc de la réglementation en cause que, durant la période visée en  

l’espèce  au principal, différentes direction* du ministère français des P et T  étaient  

chargées tout à la fois de l’exploitation du reseuu public, de la mise en oeuvre de 

la politique com m erciale des télécommunications, de la formalisation des 

spécifications techniques, du contrôle de leur application et de l’agrém ent des  

appareils terminaux.

9  L ’article 6 d e  la directive 88/301 dispose: "les Etats m em bres assurent qu ’à partir

I - 6
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13 D ans ces circonstances, il y a lieu de vérifier* à la lumière des dispositions de 

l’article 6 de la directive, d ’une part, si l’administration française des P et T  peut 

être considérée com m e une entreprise publique au sens du droit communautaire

formalisation des spécifications, des contrôles et de l’agrém ent est respecté.

14 S ’agissant de la notion d ’entreprise, l’article 1er, deuxièm e tiret, de la directive 

précise que celle-ci vise "les organismes publics ou privés auxquels J’Etat octroie des 

droits spéciaux ou exclusifs d ’importation, de commercialisation, de raccordement,  

de mise en service d ’appareils terminaux de té lécomm unications et/ou d ’entretien  

de tels appareils".

$ j
15 II y a lieu d’observer, à cet égard, que le fait que, com m e en l’espèce  au principal, 

l’exploitation du réseau public et de la commercialisation des appareils terminaux 

est confiée à des entités intégrées dans l’administration publique ne saurait 

soustraire ces dernières à la qualification d'entreprise publique. En effet, com m e  

la Cour l’a constaté dans le contexte de la directive S0/723/C EE de la Commission, 

du 25 juin 1980, relative à la transparence des relations financières entre les Etats 

membres et les entreprises publiques (JO L 195, p. 35), un organe exerçant des 

activités économ iques de caractère industriel ou com mercial ne doit pas 

nécessairement posséder une personnalité juridique distincte de l’Etat pour être 

considérée com m e une entreprise publique. S'il n ’en était pas ainsi, il serait porté 

atteinte à l ’efficacité des dispositions de la directive en cause ainsi qu’à l'uniformité 

de son application dans tous les Etats membres (voir arrêt du 16 juin 1987, 

Commission/Italie. 11X/.S5. Rec. p. 2599. point 13).

16 En ce qui concerne l’exigence de l'indépendance de l'entité chargée de la 

formalisation des spécifications, du contrôle de leur application ainsi que de 

l'agrément, il suffit de constater que des directions différentes d ’une même  

administration ne sauraient être considérées com m e indépendantes l'une de l'autre, 

au sens de l’article 6 de la directive.

et, d ’autre part, si le critère d e  l’indépendance' de l’entité chargée "de la.'
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]7  II y a lieu de relever enfin que les faits de la présente affaire se sont déroulés entre 

mai et octobre 1989, c'est-à*dire pendant la période au cours de laquelle le délai 

prévu à l’article 6 de la directive 88/301 est venu à échéance .  Pour la période  

antérieure au 1er juillet 1989, la question posée doit être considérée com m e visant 

égalem ent les articles 3 (f), 86 et 90 du traité (voir arrêt du 13 décem bre 1991, 

G B-Inno-BM , C-18/88, Rec. p. 1-5941, point 14).

18 M m e D eco ste f  estime que la com binaison de la fonction de commercialisation des 

appareils terminaux avec, celle d’homologation des appareils com m ercialisés par ses 

concurrents est susceptible de créer, au sein du ministère des P et T. un conflit 

d ’intérêts, puisque le ministère sera en mesure de mettre en oeuvre une politique 

anti-concurrentielle au détriment de ses concurrents.

19 D ans l’arrêt du 19 mars 1991, dit 'Terminaux", France/Commission (C-202ASS, Rec. 

p. 1-1223, point 51), la Cour a reconnu qu'un système de concurrence non faussée  

tel que celui prévu par le traité ne peut être garanti que si l'égalité des chances  

entre les différents opérateurs économ iques est assurée. Ut Cour en a conclu que 

le maintien d ’une concurrence effective et la garantie de transparence exigent que 

la formalisation des spécifications techniques, le contrôle de leur application et 

l’agrément soient effectués par une entité indépendante des entreprises publiques 

ou privées offrant des biens ou des services concurrents dans le dom aine des 

télécommunications.

20 Dans l’arrêt GB-Inno-BM  (précité, point 2.X), la Cour a jugé que les articles 3 (f),
1

90 et 86 du traité s ’opposent à ce qu'un Et;it m emhre confère à la société  

exploitant le réseau public de télécommunications le pouvoir d ’édicter des normes 

relatives aux appareils téléphoniques et de vcrilier leur respect par les opérateurs 

économ iques, alors qu elle est la concurrente de ces opérateurs sur le marché de 

ces appareils.
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21 A  la différence de la situation qui a donné lieu à l’arrêt G B -lnn o-B M , précité, et 

dans laquelle les fonctions susmentionnées étaient exercées par la RTT, organisme  

beige d ’intérêt public, ces m êm es fonctions ont é té  exercées, dans la présente  

affaire, par le ministère français des P et T. Toutefois, ainsi qu ’il résulte des points

14 et 15 de cet arrêt, il est indifférent de savoir si le cumul de ces fonctions existe 

au niveau d ’un organisme juridiquement distinct de l’Etat ou d ’un ministère.

22 Dans ces conditions, il convient de répondre à la juridiction nationale que les 

articles 3 (f), 86 et 90 du traité et l’article 6 de la directive 88/301 s ’op posent à une 

réglem entation nationale qui interdit, sous peine de sanctions, aux opérateurs 

économ iques  de fabriquer, d ’importer, de détenir en vue de la vente , de vendre ou 

distribuer des  appareils terminaux sans justifier, par la présentation d ’un agrément  

ou de tout autre document considéré com m e équivalent, de la conformité de ces 

appareils à certaines exigences essentielles tenant notam m ent à la sécurité des 

usagers et au bon fonctionnement du réseau, alors que n ’est pas assurée  

l’indépendance, par rapport à tout opérateur offrant des biens et/ou des services 

dans le dom aine des télécommunications, de l’organisme qui délivre l’agrément ou  

tout autre docum ent équivalent et formalise les spécifications techniques auxquelles 

ces appareils doivent répondre.

Sur la directive 83/189/C EE

23 Com pte tenu de la réponse donnée ci-dessus, il n'y a pas lieu de statuer_sur les 

questions relatives à la directive 83/189.

Sur les dépens

24 Les frais exp osés  par les gouvernement!, de la R épublique française, de la 

république fédérale d'Allemagne et du R oyaum e-Uni et par la Comm ission des 

C om m unautés européennes, qui ont soumis des observations à la Cour, ne peuvent
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faire l’objet d ’un remboursement. La procédure revêtant, ù l’égard des parties au 

principal, le caractère d ’un incident soulevé devant la juridiction nationale, il 

appartient à celle-ci de statuer sur les dépens.

Par ces motifs,

statuant sur les questions à elle soumises par la cour d ’ap p e l.d e  Douai, par arrêt 

du 6 février 1992, dit pour droit:

Les articles 3 (f), 86 et 90 du traité et l’article 6 d e  la directive 8K/301 

(C E E ) d e  la Commission, du 16 mai 19KX, relative à la concurrence dans les 

marchés d e  terminaux de télécommunication, s ’o p p o sen t  à une 

réglem entation  nationale qui interdit, sous peine d e  sanctions, aux 

opérateurs économ iques de fabriquer, d ’importer, de détenir en  vue de la 

vente , d e  vendre ou distribuer des appareils terminaux sans justifier, par la 

présentation d ’un agrément ou de tout autre docum ent considéré com m e  

équivalent, de la conformité de ces appareils à certaines exigences  

essentie lles  tenant notamment à la sécurité des usagers e t  au bon  

fonctionnem ent du réseau, alors que n'est pas assurée l’indépendance, par 

rapport à tout opérateur offrant des biens et/ou des services dans le 

dom aine des  télécommunications, de l'organisme qui délivre

LA C O U R .

I - 10



D ccm tc f

l’agrément ou tout autre document équivalent et formalise les spécifications 

techniques auxquelles ces appareils doivent répondre.

D u e  Rodriguez Iglesias Z u leeg

Murray Mancini Joliet

Schockweiler Moitinho de AJmeida Grévisse

Ainsi prononcé en audience publique à Luxembourg, le 27 octobre 1993.

Le greffier  Le président

J.-G. Giraud O. Due

I - 11



TRIBUNAL OE lUSTICIA
OE LAS _  ,

COMUNIDADES EUROPEAS

DE EUROPÆISKE FÆLLESSICAOERS 
DOMSTOL

GERICHTSHOF
OER

EUROPÄISCHEN GEMEINSCHAFTEN

AIKAXTHnO
TON

E vm iw iitnN  KO iNonrm w

COURT OF lUSTICE 
OF THE  

EUROPEAN COM M UNITIES

,  ,  £O U R  DE lUSTICE
d e s

' -------COMMUNAUTÉS EUROPÉENNES

CÚIRT 
BHREITHIÚNAIS NA 

gCOMHPHOBAL EORPACH

CORTE D I GIUSTIZIA  
DELLE 

COMUNITÀ EUROPEE

HOF VAN JUSTITIE 
VAN DE 

EUROPESE GEMEENSCHAPPEN

TRIBUNAL DE IUSTIÇA 
DAS

COMUNIDADES EUROPEIAS

648474 " O R D O N N A N C E  D E  L A , C O  U R
22 novem bre 1993

« Rectification d ’arrêt »

Dans l’affaire C-69/91,

ayant pour objet une dem ande adressée à la Cour, en application de l’article 177 
du traité CEE, par la cour d ’appel de D ouai (France) et tendant à obtenir, dans 
la procédure pénale poursuivie devant cette  juridiction contre

Francine D ecoster , ép o u se  Gillon,

une décision à titre préjudiciel sur l’interprétation de la directive 83/189/CEE du 
Conseil, du 28 mars 1983, prévoyant une procédure d ’information dans le domaine  
des normes et réglem entations techniques (JO  L 109, p. 8) et de la directive 
88/301/C E E  de la Comm ission, du 16 mai 1988, relative à la concurrence dans les 
marchés de terminaux de télécom m unication  (JO  L  131, p. 73),

LA  C O U R ,

co m p o sée  de M M . O. D u e , président, J.C. M oitinho d e  Almeida, M. D iez  de 
Velasco, D .A .O . Edward, présidents de chambre, C .N . Kakouris, R. Joliet, F.Æ  
Schockweiler, G.C. R odriguez Iglesias, F. G revisse, M. Z u leeg  et P.J.G. Kapteyn, 
juges,

avocat général: M. G. Tesauro,  
greffier: M. J.-G. Giraud,
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ORDONNANCE DU 22 NOVEMBRE IWJ • AFFAIRE C-69/91

l’avocat général entendu,

rend la présente

O R D O N N A N C E

Le 27 octobre 1993, la Cour a rendu son arrêt dans l’affaire C-69/91.

L ’arrêt contient des erreurs de p lum e qu’il convient de rectifier d ’office en vertu 
de l'article 66 du règlement d e :procédure.

Par ces motifs,

ordonne que l’arrêt précité soit rectifié com m e suit :

1) A  la page 1, il y a lieu d e  rectifier la com position de la Cour co m m e suit : La Cour 
com posée  de M M . O. D ue, président, G.F. Mancini, J.C. M oitinho de AJmeida, 
présidents d e  chambre, R. Joliet, F A .  Schockwefler, G.C. R odriguez Iglesias, F. 
G revisse, M. Z u leeg  et  JJL Murray, juges,

2) A  la page 5, point 8, 3 èm e  ligne, fl y  a lieu de lire "s’o p p o se  à une réglementation  
nationale".

3) A  la page 7, point 15, 2 èm c ligne, fl y a lieu de lire "l’exploitation du réseau  
public e t  la commercialisation des appareils terminaux".

4) A  la page 11, fl y  a lieu d e  rectifier la composition de la Cour co m m e suit : D ue,  
Mancini, M oitinho d e  Almeida, Joliet, Schockwefler, R odriguez Iglesias, Grévisse,  
Z uleeg, Murray.

5) La minute d e  la présente ordonnance est annexée à la minute d e  l’arrêt rectifié. 
M ention d e  cette  ordonnance est faite en marge de la minute d e  l'arrêt.

L A  C O U R
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Fait à Luxembourg, le 22  novembre 1993

U  *rcfficr Le président

J.-G. Giraud 0  D u e

1 * 3

/ / / /  1 2 1





f
Fait à Luxembourg, le 22  novem bre 1993

Le greffier Le président

J.-G. Giraud O. D u e

/ * / l 2 3
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DAS

COM UNIDADES EURO PEIAS

A R R Ê T  D E  LA C Q U R
27 octobre 1993

«Directive 88/301/C E E  de la Commission - Indépendance de l’entité  
chargée de la réglementation - Sanctions pénales»

Dans l’affaire C-92/91,

ayant pour objet une dem ande adressée à la Cour, en application de l’article 177 
du traité CEE, par le tribunal de police de Vichy (France) et tendant à obtenir, 
dans la procédure pénale poursuivie devant cette juridiction contre

Annick Taillandier, ép o u se  Neny,

et

une décision à titre préjudiciel sur l’interprétation de la directive 88/301/C E E  de 
la Commission, du 16 mai 1988, relative à la concurrence dans les marchés de  
terminaux de té lécomm unication (JO L 131, p. 73),

LA C O U R ,

com posée  de MM . O. D ue, président, G.C. Rodriguez Iglesias, M. Z uleeg  et 
J.L. Murray, présidents de chambre, G.F. Mancini, R. Joliet, F.A. Schockweiler,  
J .C  Moitinho de Aim eida et F. Gréviste, juges,

• avocat général: M. G. Tesauro,

L»cg«c de pfeeàjtir: le
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greffier: M. J.-G. Giraud,

considérant les observations écrites présentées: •

pour le gouvernement de la République française, par MM. P. Pouzoule:, 
sous-directeur à la direction des affaires juridiques au ministère des Affaires 
étrangères, en qualité d ’agent, et G. de Bergues, secrétaire adjoint principal 
au m êm e ministère, en qualité d ’agent suppléant,

pour le gouvernement du Royaum e-Uni, par Mlle R. Caudwell, du Treasury  
Solicitor’s Department, assistée de Me E. Sharpston. barrister, en qualité 
d’agents,

pour la Commission des Comm unautés européennes, par M. R. Wainwright, 
conseiller juridique, en qualité d ’agent, assisté de M e H. Lehman, avocat au 
barreau de Paris,

vu le rapport d ’audience,

ayant entendu les observations orales du gouvernement français, du gouvernement  
du Royaum e-U ni et de la Commission à l’audience du 22 janvier 1992.

ayant entendu l’avocat général eh ses conclusions à l’audience du 3 juin 1992,

rend le présent

1 Par jugem ent du 5 mars 1991, parvenu à la Cour le 13 mars suivant, le tribunal de 

police de Vicby (France) a posé, en application de l’article 177 du traité CEE, une 

question préjudicielle sur l’interprétation de la directive 88/301/C EE de la 

Commission, du 16 mai 1988, relative à la concurrence dans les marchés de 

terminaux d e  télécomm unication (JO L 131, d . 73) en vue d’apprécier la 

compatibilité avec celle-ci du régime mis en place par le décret français n° 85-712. 

du 11 juillet 1985, portant- application de la loi du 1er août 1905 et relatif aux 

matériels susceptibles d ’être raccordés au réseau des télécomm unications de l’Etat.

Arrêt
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CORRIGENDUM DANS L'ARRET

C - 92/91

Tail!andier

Veuillez lire dans l'arrêt sus-mentionné :

page 1 

au 1 ieu de :

composée de MM. 0. Due, président, G.C. Rodriguez Iglesias, M. Zuleeg et J.L. 
Murray, présidents de chambre, G.F. Mancini, R. Joliet, F.A. Schockwei1e r , 
J.C.Moitinho de Almeida et F. Grévisse, juges

veuillez lire:

composée de MM. 0. Due, président, G.F. Mancini, J.C. Moitinho de Almeida, M. 
Diez de Velasco et D.A.O. Edward, présidents de chambre, C.N.Kakouris, R. 
Joliet, F.A. Schockwei1er, G.C. Rodriguez Iglesias, F. Grévisse, M. Zuleeg, 
P.J.G. Kapteyn et J.L. Murray, juges,

page 9: 

au 1 ieu de :

Due Rodriguez Iglesias Zuleeg

Murray Mancini Joliet

Schockweiler Moitinho de Almeida • Grévisse

Veuillez lire :

Due Mancini Moitinho de Almeida

Diez de Velasco Edward Kakouris

Joliet Schockweiler Rodriguez Iglesias

Grévisse Zuleeg Kapteyn

Murray



2 Cette question a été  sou levée  dans le cadre d ’une procédure pénale  dirigée contre 

M m e Taillandier, prévenue d ’avoir vendu, le 5 avril 1990, des terminaux de 

télécomm unications (appareils téléphoniques) sans avoir obtenu l'agrément prévu 

par les articles 1er à 7 du décret susmentionné. Celle-ci a cependant excipé de 

l’illégalité de ce  décret par rapport à la directive 88/301, précitée.

3 II ressort du dossier qu’en vertu du décret susmentionné, les matériels susceptibles  

d'être raccordés au réseau public ne peuvent être fabriqués pour le marché  

intérieur, importés pour la mise à la consommation, détenus en vue de la vente, 

mis en vente ou distribués à titre gratuit ou onéreux que s ’ils sont conform es à ses 

dispositions et s ’ils satisfont à un certain nombre de prescriptions qui visent à 

préserver le bon fonctionnem ent du réseau et la sécurité des utilisateurs (articles

3 et 4). Pour justifier de la conformité des appareils à ces exigences, les opérateurs  

concernés doivent présenter soit un rapport établi par un organisme agréé par le 

ministère chargé de l’industrie, soit un agrément délivré en application du code des 

P et T, soit un certificat de qualification délivré en application de la loi sur la 

protection et l’information des consommateurs ou un autre docum ent justificatif 

reconnu com m e équivalent par arrêté du ministre chargé de l’industrie (article 6). 

L’article 7 du décret précise la pénalité encourue par ceux qui contreviennent à 

l’obligation de justifier de la conformité des appareils en question.

4 Pour l’application du décret n° 85-712, le ministre du R ed ép lo iem en t industriel et 

du C om m erce extérieur a émis, le 1er novembre 1985, un avis relatif aux terminaux  

susceptibles d ’être raccordés au réseau de* télécomm unications de l’Etat. L’avis 

précise, entre autres, de quelle façon les intéressés peuvent justifier de la 

conformité des terminaux. A  cet égard, il dispose que le Centre national d’études  

des télécom m unications (C N E T ) a été agréé par le ministre chargé de l’industrie 

pour la délivrance du rapport visé à l’article 6 du décret précité, que l’agrém ent est 

délivré par la direction générale des télécommunications, en application du code  

des P et T, pour les matériels conformes aux spécifications figurant sur la liste
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annexée à l’avis, et que la mise en place des autres m odes üe justilication prévus 

a l'article 6 se fera ultérieurement. Les débats devant la Cuur n’ont pas lait 

apparaître si, postérieurem ent à l’avis de novembre 1985, le systèm e de délivrance 

des documents autres que l’agrément et du rapport du C N E T  avait été mis en  

place.

5 Estimant que le litige posait un problème d’interprétation de la réglementation  

com munautaire en cause, le tribunal de police de Vichy a saisi la Cour de la 

question préjudicielle suivante:

««La directive de la Commission du 16 mai 1988 relative à la concurrence  
dans les marchés de terminaux de télécomm unication prohibe-t-elle la 
procédure consistant à soumettre à l’homologation de la société  nationale  
des té lécom m unications les appareils téléphoniques proposés à la vente aux 
consommateurs, et prévoyant que le défaut de référence de cette  
hom ologation sur lesdits appareils sera puni d ’une am ende de mille trois 
cents francs à deux mille cinq cents francs, réglementation telle qu’instituée 
par le décret num éro 85-712 du 11 juillet 19S5».

6 Pour un plus ample exposé des faits c: du cadre réglementaire du litige au 

principal, du déroulem ent de la procédure ainsi que des observations écrites 

déposées  devant la Cour, il est renvoyé au rapport d ’audience. Ces élém ents  du 

dossier ne sont repris ci-après que dans la mesure nécessaire au raisonnement de 

la Cour.

7 Par sa question, la juridiction nationale cherche en substance à savoir si l’article 6 

de la directive 88/301 s’o p pose  à l’application d ’une réglem entation nationale, telle  

que celle v isée  en l’esp èce  au principal, qui interdit, sous peine de sanctions, aux 

opérateurs économ iq u es  de fabriquer, d'importer, de détenir en vue de la vente,  

de vendre ou distribuer des appareils terminaux sans justifier, par la présentation  

d’un agrém ent ou de tout autre document considéré com m e équivalent, de la 

conformité de ces appareils à certaines exigences essentielles tenant notam m ent à 

la sécurité des usagers et au bon fonctionnement du réseau, alors que n’est pas
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assurée l’indépendance, par rapport à tout opérateur ott'rant des biens et/ou des 

services dans le dom aine des télécommunications, de l’organisme qui délivre 

l’agrément ou tout autre docum ent équivalent et formalise les spécifications 

techniques auxquelles ces appareils doivent répondre.

8 L’article 6 de la directive 88/301 dispose: «les Etats mem bres assurent qu’à partir 

du 1er juillet 1989 la formalisation des spécifications, le contrôle de leur application  

ainsi que l’agrément sont effectués par une entité indépendante des entreprises 

publiques ou privées offrant des biens et/ou des services dans le domaine des 

télécommunications.»

9 II ressort des pièces du dossier q u ’en vertu des dispositions idu décret n° S6-129 du

2S janvier 1986 (articles 13 à 15) la direction générale des télécomm unications du 

ministère des P et T  était chargée de l’exploitation du réseau public, de la mise en 

oeuvre de la politique com merciale des télécommunications, de la formalisation des 

spécifications techniques, du contrôle de leur application et de l’agrément des 

appareils terminaux. Devant la Cour, le gouvernement français a précisé que le 

Centre national d’études des télécommunications (C N E T ), dont le rapport était 

considéré com m e équivalent à l’agrément, taisait partie de la direction générale des 

télécommunications en tant que centre de recherche.

10 Par décret n° 89-327, du 19 mai 1989, modifiant le décret n° 86-129, la 

formalisation des spécifications techniques, le contrôle de leur application et 

l’agrément des appareils terminaux ont été transférée à la nouvelle direction de la 

réglementation générale du m êm e ministère.

11 II résulte donc de la réglementation en cause que, durant la période visée en 

l’espèce au principal, différentes directions du ministère français des P et T  étaient  

chargées tout à la fois de l’exploitation du réseau public, de la mise en oeuvre de 

la politique com merciale des télécommunications, de la formalisation des

/ / / / l 3 0
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spécifications techniques, du contrôle de leur application et de l’agrément des 

appareils terminaux.

12 Dans ces circonstances, il y a lieu de vérifier, à la lumière des dispositions de 

l’article 6 de la directive, d’une part, si l’administration française des P et T peut 

être considérée com m e une entreprise publique au sens du droit communautaire  

et, d ’autre part, si le critère de l’indépendance de l’entité chargée de la 

formalisation des spécifications, des contrôles et de l’agrém ent est respecté.

13 S ’agissant de la notion d'entreprise, l’article 1er, deuxièm e tiret, de la directive 

précise que celle-ci vise «les organism es publics ou privés auxquels l’Etat octroie 

des droits spéciaux ou exclusifs d ’importation, de commércialisation, de  

raccordement, de mise en service d ’appareils terminaux de télécomm unications  

et/ou d ’entretien de tels appareils»*.

14 II y a lieu d ’observer, à cet égard, que le fait que, com m e en l’esp èce  au principal, 

l’exploitation du réseau public et de la commercialisation des appareils terminaux 

est confiée à des entités intégrées dans l’administration publique ne saurait 

soustraire ces dernières à la qualification d ’entreprise publique. En effet, com m e  

la Cour l’a constaté dans le contexte de la directive 80/723/CEE, de la Commission, 

du 25 juin 1980, relative à la transparence des relations financières entre Etats 

m embres e t  entreprises publiques (JO L 195, p. 35), un organe exerçant des  

activités économ iques de caractère industriel ou com m ercial ne doit pas 

nécessairement posséder une personnalité juridique distincte de l’Etat pour être 

considérée co m m e une entreprise publique. S ’il n’en était pas ainsi, il serait porté  

atteinte à l’efficacité des dispositions de la directive en cause ainsi qu ’à l’uniformité 

de son application dans tous les Etats membres (voir arrêt du 16 juin 1987, 

Commission/Italie, 118/85, R ec. p. 2599, point 13).

15 En ce qui concerne l’exigence de l’indépendance de l’entité chargée de la 

formalisation des spécifications, du contrôle de leur application ainsi que de
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l’agrément, ¡1 suffit de constater que des directions différentes d ’une m êm e  

administration ne sauraient être considérées com m e indépendantes l’une de l’autre, 

au sens de l’article 6 de la directive.

16 Dans ces conditions, il convient de répondre à la juridiction nationale que l’article

6 de la directive 88/301 s’oppose à une réglementation nationale qui interdit, sous 

peine de sanctions, aux opérateurs économ iques de fabriquer, d ’importer, de 

détenir en vue de la vente, de vendre ou distribuer des appareils terminaux sans 

justifier, par la présentation d’un agrément ou de tout autre docum ent considéré  

com m e équivalent, de la conformité de ces appareils à certaines exigences  

essentielles tenant notamment à la sécurité des usagers et au bon fonctionnem ent  

du réseau, alors que n’est pas assurée l’indépendance, par rapport à tout opérateur  

offrant des biens et/ou des services dans le domaine des té lécom m unications, de 

l’organisme qui délivre l’agrément ou tout autre docum ent équivalent et formalise 

les spécifications techniques auxquelles ces appareils doivent répondre.

Sur les d ép en s

17 Les frais exposés par les gouvernem ents de la R épublique française et du 

R oyaum e-U ni et par la Commission des Com m unautés eu rop éenn es ,  qui ont 

soumis des observations à la Cour, ne peuvent faire l’objet d ’un remboursement.  

La procédure revêtant, à l’égard des parties au principal, le caractère d ’un incident 

soulevé devant la juridiction nationale, il appartient à celle-ci de statuer sur les 

dépens.

Par ces motifs,
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LA CO UR,

statuant sur la question à elle soumise par le tribunal de police de Vichy, par 

jugem ent du 5 mars 1991, dit pour droit:

L’article 6 de la directive 88/3Ü1 (C E E ) de la Com m ission, du 16 mai 

1988, relative à la concurrence dans les marchés de terminaux de  

té lécomm unications s ’o p pose  à l’application d ’une réglem entation  

nationale qui interdit, sous peine de sanctions, aux opérateurs  

économ iques de fabriquer, d’importer, de détenir en vue de la vente, 

de vendre ou distribuer des appareils terminaux sans justifier, par la 

présentation d ’un agrément ou de tout autre docum ent considéré  

co m m e équivalent, de la conformité de ces appareils à certaines  

exigences essentielles tenant notamment à la sécurité des usagers et  

au bon fonctionnem ent du réseau, alors que n ’est pas assurée  

l’indépendance, par rapport à tout opérateur offrant des biens et/ou  

des services dans le dom aine des télécommunications, de l’organisme
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qui délivre l’agrément ou tout autre docum ent équivalent et formalise 

les spécifications techniques auxquelles ces appareils doivent 

répondre.

D ue Rodriguez Iglesias

Murray Mancini

Schockweiler M oitinho de Almeida

Ainsi prononcé en audience publique à Luxembourg,

Le greffier

J.-G. Giraud

//y/m

Zuleeg

Joliet

Grévisse

le 27 octobre 1993.-

Le président

O. D ue
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ROUFFETEAU AND BADIA

C osts

The costs incurred by the French Government  and the Commission of the E uro ­
pean Communities, which have submitted observations to the Court ,  are not 
recoverable.  Since these proceedings are, for the parties to the main proceedings a 
step in the proceedings pending before the national court,  the decision on costs’is 
a matter for that court.

O n  those grounds,

T H E  C O U R T ,

in answer to the question referred to it by the Tribunal de Grande Instance, Reims, 
by judgment of 18 March 1993, hereby rules:

N e i the r  Article 30 of the  EEC Treaty  n o r  Directive 88/301/EEC precludes 
na tional  rules which prohibit  t raders,  w i th  penalties for  infr ingement ,  from 
im por t ing  termina l  equipment  which has n o t  been app roved  for release for 
consum ption ,  possessing it with a view to  sale, selling, d is t r ib u t ing  or  advert is­
ing it, even if th e  importer , holder  o r  v e n d o r  has clearly s ta ted  th a t  such equip­
m en t  is in tended  solely for ré-export ,  w h e re  the re  is no  ce r ta in ty  t h a t  it will 
actually be re-exported,  and is therefore  n o t  suitable  for  connec t ion  to the p u b ­
lic ne twork .



Due Mancini Edward

Joliet Schockweiler Rodriguez Iglesias

Grevisse Zuleeg Murray

Delivered in open court in Luxembourg on 12 July 1994.

R. Grass O. Due

Registrar President

JUDGMENT O F 12. 7. 1994 — CASE C -J14/93

11/r \  36
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Case C-314/93

Criminal proceedings 

against 

François Rouffeteau and Robert Badia

(Reference for a pre l im inary  ruling  

from the Tribunal de Grande  Instance,  Reim s (France))  

(Art icle 30 o f  the E E C  Treaty —  D irec t ive  S 8 / 3 0 1 / E E C  —  Telecom m unicat ions  

terminals —  Prohibit ion on te lep h on es  w h ic h  have not been  

approved —  R e-exp ort )

O p in ion  of Advocate General Tesauro delivered o n  19 April 1994 

Judgment of the Court, 12 July 1994 ................................................................

Summary' of  the J u d gm en t

Fre e  m o v e m e n t  o f  g o o d s  —  Q u a n t i t a t i v e  re s t r i c t io ns  —  M e a s u r e s  h a v i n g  e q u i v a l e n t  effect  —  

N a t i o n a l  rules  p r o h i b i t i n g  th e  m a r k e t i n g  o f  t e l e c o m m u n i c a t i o n s  t e r m i n a l s  w h i c h  h a v e  n o t  b e e n  

a p p r o v e d ,  e v e n  w h e r e  th os e  a r e  s t a t e d  to  b e  i n t e n d e d  f o r  r e - e x p o r t  —  W h e t h e r  p e r m i s s i b l e  —  

C o r o l l a r y  o f  t h e  p o w e r  c o n f e r r e d  on  th e  M e m b e r  S t a t e s  b y  D i r e c t i v e  88/301 

( E E C  T rea ty ,  Ar t .  30 ; C o m m i s s i o n  D i r e c t i v e  88/301 / EEC, Art. 3)

I - 3259 

I - 3274
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SUMMARY — CASE C-314/9J

Neither Article 30 of the EEC Treaty nor 
Directive 88/301 on competition in the mar­
kets in telecommunications terminal equip­
ment, certain provisions of  which implement 
Article 30, precludes national rules which 
prohibit traders, with penalties for infringe­
ment, from importing terminal equipment 
which has not been approved for release for 
consumpuon, possessing it with a view to 
sale, selling, distributing or advertising it, 
even if the importer, holder or vendor has 
clearly stated that such equipment is 
intended solely for re-export, where there is 
no certainty that it will actually be 
¡re-exported, and is therefore not suitable for 
connection to the public network, but where 
on the contrary the findings of the national 
court indicate that most of  it is not 
re-exported.

While Article 3 confers on traders the 
right to import and market terminal equip­
ment, it permits the Member States to 
check the equipment in order to establish 
whether it satisfies certain essential require­
ments, that is to say in particular, user 
safety, safety of' employees of public tele­
communications network operators, protec­
tion of public telecommunications networks 
from harm and interworking of terminal 
equipment in justified cases. The power 
so conferred on the Member States would 
be rendered ineffective if it were possible 
to undertake the abovementioned 
activities without any guarantee that the 
equipment in question will actually be 
re-exported.

I-  325S .
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J U D G M E N T  O F  T H E  C O U R T  
12 July 1994 *

JUDGMENT O F 12. 7. 1994 — CASE C-314/93

In Case C-314/93,

R E F E R E N C E  to the Cour t  under Article 177 of the E EC Treaty by the Tribunal 
de Grande Instance, Reims (France), for a preliminary ruling in the criminal p ro ­
ceedings pending before that court against

François Rouffeteau,

Rober t  Badia,

on the interpretation of Article 30 of the EEC Treaty and Commission Direc­
tive 8S/301/EEC of 16 May 1988 on competition in the markets in telecommuni­
cations terminal equipment (OJ 1988 L 131, p. 73),

T H E  CO U R T,

composed of: O  Due, President, G. F. Mancini and D. A. O .  Edward (Presidents 
of Chambers), R. Joliet, F. A. Schockweiler, G. C. Rodriguez Iglesias, F. Grevisse, 
M. Zuleeg (Rapporteur)  and J. L. Murray, Judges,

Advocate General: G. Tesauro, 
Registrar: R. Grass,

////1 39
'  L inguist ol ihe ;»»f: French.
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ROUFFETEAU A N D  BADIA

after considering the written observations submitted on behalf of: 

— the French Government, by J.-M. Belorgey, Charge de miss ion in the Legal 
Department  of the Ministry of Foreign Affairs, and C. de Salins, Adviser  on  
foreign affairs in the same department, acting as Agents,

—  the C o m m i s s i o n  o f  the European C o m m u n i t i e s ,  by  A. C. Jessen,  of the Legal 
Service,  and V. Melgar, a national civil servant s e c o n d e d  to the I.cgal Service,  
acting as Agents,

having regard to the Report for the H e a r in g

atter hearing the oral observations  o f  the F rench  G o v e r n m e n t  and the C o m m i s ­
sion,  represented by V. Melgar, acting as A g e n t ,  assis ted  b y  A. Jaume, technical  
expert,  at the hearing on 2 March 1994,

atter hearing the O p in io n  of the A d v o c a te  Genera l  at the sitt ing on 19 April 1Q94,

gives the fo l lo w in g

J u d g m e n t

B y  ju d gm e n t  o f  18 M a y  1993, received at the C o u r t  o n  14 June 1993, the Tribunal  
de G r and e  Instance (Regional Court) ,  R e im s  (France),  referred to the Court  for a 
prel im inary ruling under Article 177 o f  the E E C  Treaty  a qu es t ion  on the inter­
pretation o f  Article 30 of  the Treaty and o f  C o m m i s s i o n  D irect ive  8 8 / 3 0 1 /E E C  
o f  16 M a y  1988 on com pet i t ion  in the markets  m te le c o m m u n ic a t io n s  terminal 
eq u ip m en t ,  w ith  a v iew to ascertaining the co m p a t ib i l i t y  therewith  of  the system



JUDGMENT OF 12. 7. 1994 — CASE C-314/93

es tab l ished  in France b y  D ecree  N o  85 -712  o f  11 J u ly  1985 im plem ent ing  the Law  
o f  1 A u g u s t  1905 and relating to eq u ip m e n t  capable  o f  b e in g  co n n ected  to the State 
te l e c o m m u n i c a t io n s  n e tw ork  (Official J o u rn a l o f  the French Republic  o f  
14 Ju ly  1985,  p. 7976)  and by Law N o  8 9 -1 0 0 8  o f  31 D e c e m b e r  1989 on  the deve l ­
o p m e n t  o f  com m erc ia l  and craft u n dertak in gs  and the  im p r o v e m e n t  o f  their e c o ­
n o m ic ,  legal and social  en v ironm ent  ( O fficial J o u rn a l o f  the French Republic  of  
2 January 1990, p. 9).

T h at  q u es t io n  was  raised in criminal p r o c e e d in g s  against  M r  Rouffeteau and Mr  
Badia,  the former charged with advertising,  p o s s e s s in g  and offering for sale, and 
the latter with  possess ing  and offering for sale t e l e p h o n e  eq u ip m en t  in S ep tem ­
ber 1991 w i th o u t  obtain ing type approval or an y  o ther  d o c u m e n t  certifying c o m ­
pliance  with  the specif ications required in respect  o f  e q u ip m e n t  capable of  being  
c o n n e c te d  to the public netw ork,  being o f fences  con trary  to D ecree  N o  S3-712  
and Law N o  89-1008.  Mr Rouffeteau and M r Badia have objected  that the legis la­
t ion is un law ful  in relation to Article 30 of  the Treaty and Direc t ive  SS/301.

U n d e r  D e c r e e  N o  85-712,  equipment  capable  o f  be ing  c o n n e c t e d  to the public n e t ­
w o r k  m ay  be manufactured  for the d o m e s t ic  market ,  im p o r te d  for release for c o n ­
s u m p t io n ,  held w ith  a v iew to sale, of fered for sale or d is tr ibuted  on ly  if it c o m ­
plies w ith  a n u m ber  o f  requirements in te n d e d - to  ensure  the proper  funct ioning of  
the n e tw o r k  and user safety (Articles 2, 3 and 4). A s  ev idence  that the equipment  
c o m p l i e s  w ith  those  requirements,  the traders co n c e r n e d  m ust  produce  a report  
d r a w n  up b y  a b o d y  approved by the M inis ter  for Industry,  type  approval granted 
pursuant  to the Postal and T e le c o m m u n ic a t io n s  C o d e ,  an evaluation certificate 
is sued  pursuant  to the l a w  on c o n s u m e r  p r o te c t io n  and in form at ion  or other d o c ­
u m e n ta r y  ev idence  recognized as equivalent b y  order  o f  the Minister for Industry  
(A rt ic le  6). Artic le  7 of  the decree lays d o w n  the p en a l ty  for breach of that o b l i ­
gat ion  to jprovide evidence.



Article 8 of Law N o  89-1008 provides that it is prohibited, and punishable by a 
fine, to advertise in any way equipment which is capable of being connccted to the 
State telecommunications network but  which cannot  be shown to comply with the 
regulations concerning such equipment.

ROUFFETEAU AND BADIA

Taking the view that the case involved the interpretation of the Com munity  legis­
lation at issue, the Reims criminal court referred the following question to the 
Court  for a preliminary ruling: -

‘Must Anicle 30 of the Treaty and Directive 88/301/EEC be interpreted as pre­
cluding national legislation, such as the French legislation, which prohibits the 
import, possession with a view to sale and offering for sale of all telephone equip­
ment which has not been granted type approval, even where it is clearly stated by 
the importer, holder or seller of that equipment, in this case cordless telephones 
and answering machines, that the equipment is intended solely for re-export and is 
not, therefore, suitable for connection to the public network?’

The fi rst sentence of Article 3 of Directive 88/301 confers on traders the right to 
import and market terminal equipment. In accordance with the second sentence of 
that provision, however, Member States may check terminal equipment in order to 
establish whether it satisfies certain essential requirements such as those listed in 
Article 2(17) of Council Directive 86/361/EEC of 24 July 1986 on the initial stage 
of the mutual recognition of type approval for telecommunications terminal equip­
ment (OJ 1986 L 217, p.  21), that is to say in particular user safety, safety of 
employees of public telecommunications network operators, protection of public 
telecommunications networks from harm and interworking of terminal equipment 
in justified cases.
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It  should be borne in mind that  Directive 88/301 was adopted by the Commission 
in the exercise of the legislative pow er  conferred on it by Article 90(3) of the 
Treaty to lay down general rules specifying the obligations arising from the Treaty, 
which are binding on. the Member States as regards the undertakings referfed to in 
Article 90(1) and (2) (judgment in Case C-202/88 France v Commission (‘Termi­
nals’) [1991] E C R  1-1223, paragraph 14). Article 3 of the directive forms, part of  
the provisions implementing Article 30 of the Treaty (see to that effect the same 
judgment,  paragraphs 37 to 39).

The power so conferred on the M em ber  States would be rendered ineffective if it 
were possible to import  equipment which has not been approved for release for 
consumption, to possess it with a view to sale, to sell or  distribute it or to advertise 
it wi thout  any guarantee that it will actually be re-exported.

According to the French Government, most  of the equipment which has not been 
approved and is marketed in a Member State is in fact subsequently connected to 
the public network, despite the written or oral information which is sometimes 
provided at the time of sale, to the effect that the equipment is intended for 
re-export and is not suitable for connection to the public network.

a It is for the national court to establish whether  that statement is true.

t In those circumstances, the answer to the quest ion from the national court must be 
that neither Article 30 of the Treaty nor Directive 88/301 precludes national rules 
which prohibit  traders, with penalties for infringement, from importing terminal 
equipment  which has not  been approved for release for consumption, possessing it 
with a view to sale, selling, distributing or advertising it, even if the importer, 
holder  or vendor has clearly stated that such equipment is intended solely for 
re-export,  where there is no certainty that it will actually be re-exported and is 
therefore not  suitable for connection to the public network.
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ROUFFETEAU AND BADIA

Costs

The costs incurred by the French Government and the Commission of the Euro­
pean Communities, which have submitted observation's to the Court,  are not 
recoverable. Since these proceedings are, for the parties to the main proceedings, a 
step in the proceedings pending before the national court,  the decision on costs is 
a matter for that court.

O n  those grounds,

T H E  COURT,

in answer to the question referred to it by the Tribunal de Grande Instance, Reims, 
by judgment of 18 March 1993, hereby rules:

N either A rticle 30 of the EEC Treaty nor D irective 88/301/EE C  precludes 
national rules w hich prohibit traders, with penalties for infringem ent, from  
im porting term inal equipm ent which has not been approved for release for 
consum ption, possessing it w ith a view to sale, selling, d istributing or advertis­
ing it, even if the importer, holder or vendor has clearly stated that such equip­
m ent is intended solely for re-export, where there is no certainty that it will 
actually be re-exported, and is therefore not suitable for connection  to the pub­
lic netw ork.
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Due Mancini Edward

Joliet Schockweiler Rodriguez Iglesias

Grevisse Zuleeg Murray

Delivered in open court in Luxembourg on 12 July 1994.

R. Grass O. Due

Registrar President

I - 3280
/ / / /U 5



9 7 i





DOCUMENTS ON THE APPLICATION  
OF THE COMPETITION RULES 

TO THE TELECOMMUNICATIONS SECTOR

ANNEX I 

EC Commission Press Releases 

Bulletin of the European Communities



ijA /A /cX  r -



EC Commission Press Release - Ref: IP/86/379

C O M M ISSIO N  EN FO R CES COM PETITIO N  RULES IN TERM INALS M A R K E T  IN GERM A NY

A fter intervention by the Com m ission under A rticle 90( I ) in conjunction with A rticles 37 and 86 o f  the EEC Treaty, 
the Federal R epublic o f  G erm any has agreed to allow  modems - both separate and bu ilt into other equipm ent such 
as personal com puters - to  be supplied direct by suppliers other than the national posts and telecom m unications 
authority, the Bundespost. Previously the situation in the Federal Republic was that the Bundespost had a mono'poly 
for supplying any m odem  to be connected to the public telephone network. T his m eant that users o f  the public 
telephone netw ork could not always obtain the type o f  modem best suited to  their needs and that only the m arket 
for modem s to be used in private networks was open to suppliers o f  devices im ported from other M em ber States. 
The C om m ission considered that the German rules giving the Bundespost a m onopoly  to supply m odem s w ere in 
breach o f  A rticle 90(1) in conjunction w ith A rticle 37 o f  the EEC Treaty because they denied users a choice between 
equipm ent available from different suppliers and closed a very large part o f  the m arket to  direct access by such 
suppliers. The ty ing  o f  the sale or leasing o f  m odem s to the provision o f  netw ork services was furtherm ore an abuse 
o f  a dom inant position  under A rticle 86 o f  the Treaty. A fter the Com m ission had m ade these objections clear to the 
German G overnm ent, the Governm ent agreed to amend its rules and to publish technical specifications for modem s 
applicable to dom estic and im ported products alike. Suppliers other than the B undespost w ill now be able to supply 
modem s (both  separate and built-in devices) for connection to 'the  public telephone netw ork. The C om m ission is 
continuing its exam ination o f  the legality or otherw ise under the Treaty o f  m onopolies held by Member S tates’ posts 
and telecom m unications authorities for supplying terminal equipment to be connected to the telephone netw ork. Its 
general position is that the claim ing o f  a m onopoly for the supply o f  terminal equipm ent breaches A rticle 37(2) o f  
the Treaty as its restricts im ports from other M em ber States.
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EC Commission Press Release - Ref: IP/88/99

S U M M A R Y  O F  A D D R E S S  B Y  M R  S U T H E R L A N D  A T  T H E  E U R O S T R A T E G I E S  T E L E C O M M U N I C A T I O N S  
F O R U M  - B R U S S E L S ,  F E B R U A R Y  25-  1988 : T H E  A P P L I C A T I O N  O F  C O M P E T I T I O N  P O L I C Y  IN T H E  
T E L E C O M M U N I C A T I O N S  S E C T O R

T h e  w e i g h t  a n d  c o m p l e x i t y  o f  n a t i on a l  t e l e c o m  r eg u l a t i on s  is i n h i b i t i n g  t he  d e v e l o p m e n t  o f  a n  e f f i c i en t  
t e l e c o m m u n i c a t i o n s  i n d u s t r y  in E u r o p e  a n d  p l a c i n g  an  in t o l era b l e  b u r d e n  o n  t he  E u r o p e a n  e c o n o m y .  Pr ivate '  an d  
p r o f e s s i o n a l  u s e r s  a r e  st i l l  f aced  w i t h  an  e n t i r e l y  u n c o m p e t i t i v e ,  m o n o p o l y  s i t ua t i on  in t he  f i e ld  o f  
t e l e c o m m u n i c a t i o n s .  M o s t  p u b l i c  t e l e c o m m u n i c a t i o n  o pe r a t o r s  r e m a i n  t he  so l e  p u r c h a s e r s  o f  t r an s m i s s i o n ,  s w i t c h i n g  
a n d  r e c e i v i n g  e q u i p m e n t  a n d  t h e  so l e  p r ov i d e r s  o f  n e t w o r k  faci l i t i es ,  t e l e c o m m u n i c a t i o n s  s e rv i ce s  $ nd  o f  use r  
e q u i p m e n t .  T e l e c o m m u n i c a t i o n s  are  at  the  c r os s  r oa d s  o f  fu tu re  h i g h  t e c h n o l o g y  a n d  s e r v i c e  e c o n o m i e s .  T h e  c h a n g e s  
t ha t  a r e  t a k i n g  p l a c e  wi l l  a f fec t  t he  v er y  bas i s  fu tu re  e c o n o m i c  d e v e l o p m e n t  in E u r o p e .  T h e  s t r e n g t h e n i n g  o f  
E u r o p e a n  t e l e c o m m u n i c a t i o n s  has  b e c o m e  o n e  o f  t he  m a j o r  c o n d i t i o ns  for  a c h i e v i n g  t he  i n t e rna l  mr ke t ,  i m p r o v i n g  

the  c o m p e t i t i v i r v  o f  t h e  E u r o p e a n  e c o n o m y  a n d  s t r e ng t h e n i n g  E u r o p e a n  c o h e s i o n .  T h e  d i f f e r e n c e  o f  i n t er e s t  b e t w e e n  
t he  c o m p e t i t i v e  i n d u s t r y  a n d  the  t e l e c o m m u n i c a t i o n s  m o n o p o l i e s  is a t  t he  h e a r t  o f  t he  t e c h n o l o g i c a l  p u s h  for 
i n s t i t u t i on a l  c h a n g e  at  E u r o p e a n  a n d  na t i on a l  l evel .  It is w i th i n  this  c o n t e x t  t ha t  t he  C o m m i s s i o n ,  at  t he  e n d  o f  Ju ne  
last  yea r ,  i s s ue d  its G r e e n  P a p e r  o n  t e l e c o m m u n i c a t i o n s  w h i c h  a i ms  at  a d v a n c i n g  a n  o p e n ,  c o m p e t i t i v e  C o m m u n i t y  
w i d e  m a r k e t  in t h i s  a r e a  a n d  d i m i n i s h i n g  r es t r i c t i ve  po l i c i es  w h i c h  h a m p e r  t he  a b i l i ty  o f  E u r o p e a n  f i rms  to  c o m p e t e  
o n  a w o r l d  w i d e  bas i s .  F o l l o w i n g  t he  c o n s u l t a t i o n s  o n  its G r ee n  Paper ,  t he  C o m m i s s i o n  is n o w  e m b a r k i n g  on  its 
a m b i t i o u s  p r o g r a m m e  o f  o p e n i n g  the  t e l e c o m m u n i c a t i o n s  sec tor  p r o g re s s i v e l y  b y  1992.  W i t h  r e ga r d  to  t w o  es sent i a l  

par t s  o f  t h i s  p r o g r a m m e ,  t he  C o m m i s s i o n  has  d e c i d e d  to use  the  legal  i n s t r u m e n t s  a v a i l ab l e  u n d e r  t he  c o m p e t i t i o n  
ru l es  o f  t he  T r e a t y .  U n d e r  Ar t i c l e  90 .  t he  C o m m i s s i o n  is r eq u i re d  to c o n t r o l  t he  b e h a v i o u r  o f  p u b l i c  or 
p n v a t c l y - o w n e d  e n t e r p r i s e s ,  to  w h i c h  M e m b e r  S t a t es  g ive  e x cl us ive  o r  spec i a l  r i ght s .  M e m b e r  S t a t es  m u s t  e ns u r e  
t ha t  t he r e  a r e  n o  m e a s u r e s  in e x t s t e n c e  in r e g ar d  to such  en t er pr i se s  w h i c h  w o u l d  l ead  to i n f r i n g e m e n t s  o f  the 
Trea ty .  A c c o r d i n g l y ,  t he  C o m m i s s i o n  has  d e c i d e d  to  i ssue,  wi th i n  t he  n e x t  f ew  m o n t h s ,  a  d i r e c t i ve  o n  the 
l ib e r a l i z a t io n  o f  t he  t e r m i n a l  e q u i p m e n t  m a r ke t  a n d  b e f o r e  the end  o f  t he  year ,  a s e c o n d  d i r ec t i ve  on  t he  l i be r a l iz a t ion  

o f  t e l e c o m m u n i c a t i o n  se rv i ces ,  ba s ed  o n  Ar t i c l e  9 0 ( 3 )  o f  the Treaty .  In r eg a r d  to  t he  l i be r a l iz a t ion  q f  t he  t e r min a l  
e q u i p m e n t ,  t he  C o m m i s s i o n  wi l l  e s t ab l i s h  r u l es  r e q u i r i ng  M e m b e r  S t a t es  to a b o l i s h  t he  e x c l u s i v e  i m p or t  a nd  
d i s t r i b u t i o n  r i g h t s  w h i c h  m o s t  M e m b e r  S t a t es  h a v e  d e l ega t ed  to  t he i r  na t i on a l  t e l e c o m m u n i c a t i o n s  a d mi n i s t r a t i on s .  
U s e r s  in f u t u r e  wi l l  b e  f ree to c h o o s e  t he  e q u i p m e n t  t hey  wan t  and  not  be b o u n d  to  o n e  supp l ie r .  C o n s u m e r s  wil l  
be  free to  h a v e  t he  e q u i p m e n t  i ns t a l l ed  b y  t he  s up p l i e r  a nd  have  the m a i n t e n a n c e  d o n e  b y  a  f i rm o f  t he i r  c h o i ce .  On  

t he  i m p o r t a n t  q u e s t i o n  o f  t he  l i be r a l iz a t ion  o f  t e l e c o m m u n i c a t i o n  se rv i ces ,  t he  C o m m i s s i o n ' s  d i r ec t i ve  wi l l  de f ine  
t he  s c o p e  o f  t he  a c t iv i t i es  w h i c h  can  be  m a i n t a i n e d  u nd e r  m o n o p o l y  o t  t he  s t a te  a n d  o f  se rv i ces  w h i c h  wi l l  h a v e  to 
be  l i be r a l iz ed  a n d  m a y  t hu s  be  p r o v i d e d  by  p r iva t e  ope r a t or s  The  C o m m i s s i o n  wi l l  seek  to  e n s u r e  that  t he r e  is a 
s e pa r a t io n  b e t w e e n  r e g u l a t o r y  p o w e r s  a nd  c o m m e r c i a l  act ivi t i es  a nd  the  d i r ec t i ve  wi l l  e s t ab l i s h  t he  c o n d i t i o n s  o f  
acce s s  t o  t he  n e t w o r k  b y  i n de p e n d e n t ,  p r i va t e  o p e r a to r s  P ro c ed u re s  wi l l  be  e s t a b l i s h e d  to  e n s u r e  t ha t  t he  C o m m i s s i o n  
is k ep t  i n f o r m e d  o f  al l  n e w  l eg i s l a t ion  t he  M e m b e r  States  i nt end to  i m p l e m e n t ,  as  we l l  as f inanc i a l  a r r a n g e m e n t s  
b e t w e e n  t he  S t a t e  a n d  p u b l i c  e n t er pr i se s ,  in o r d e r  to ve r i fy  that  no cross  s u b s i d i z a t i o n  t akes  p l a c e  to  t he  d e t r i m e n t  
o f  us e r s  o r  c o m p e t i t o r s .  T h e  C o m m i s s i o n  w e l c o m e s  the  e n thous ia s t i c  s u p p o r t  b y  t he  i n d u s t r y  for  t he  i deas  w h i c h  h av e  
b e e n  set  o u t  in t h e  G r e e n  P ap e r  S u p p o r t  for  t he  c o m m o n  ob j ec t ive  o f  e n s u r i n g  tha t  E u r o p e  wi l l  h a v e  a h e a l t h y  an d  
c o m p e t i t i v e  t e l e c o m m u n i c a t i o n s  i nd u s t r y  E u r o p e  c a n n o t  a f ford  to m a i n t a i n  t he  m o n o l i t h i c  a n d  i ne f f i c i en t  s t ruc t ur e s  
o f  t he  pas t .  O n l y  t h r o u g h  m a r k e t  o r i en t ed  e n t e r p r i s e s  wi th  the  f l exib i l i t y  to a d a p t  r a p i d l y  to  t he  s wi f t  t e c h n o l o g i c a l  
c h a n g e s  o f  t h i s  i n d u s t r y  c a n  w e  h o p e  n o t  o n l y  t o  p ro sp er  but  i n d e e d  to  s u r v i v e  as a  m o d e m  e c o n o m i c  p o w e r .
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EC Commission Press Release - Ref: IP/88/251

C O M M I S S I O N  P R E S E N T S  A  D I R E C T I V E  T O  I N T R O D U C E  C O M P E T I T I O N  I N T O  T E L E C O M M U N I C A T I O N S  

T E R M I N A L  M A R K E T S

T h e  C o m m i s s i o n e r  fo r  C o m p e t i t i o n ,  Mr .  Pe t e r  S u t h e r l a n d ,  t o da y  p r e s e n t e d  a  n e w  C o m m i s s i o n  D i r e c t i v e  b a s ed  on 
Ar t i c l e  9 0  o f  t h e  E E C  T r e a t y  w h i c h  r e q u i re s  M e m b e r  St a t es  to  d e v e l o p  c o m p e t i t i o n  in t he  C o m m u n i t y  m a r k e t  tor  
t e l e c o m m u n i c a t i o n s  t e r mi na !  e q u i p m e n t .  A t  t he  i n f orma l  m e e t i n g  Mr .  S u t h e r l a n d  i n f o r m e d  t he  M i n i s t e r s  o f  the 
C o m m i s s i o n ' s  d e c i s i o n  t o  a d o p t  t he  Di rec t ive ,  o u t l i n e d  its p r i nc i pa l  p r o v i s i o n s  a n d  u n d e r l i n e d  t he  s i g n i f i c a n c e  o f  the  
D i r ec t i v e  as  t h e  f i rs t  m a j o r  c o n c r e t e  s t ep  to  i m p l e m e n t  the  p r o g r a m m e  se t  o u t  in t he  C o m m i s s i o n ' s  G r e e n  P ap e r  on  
T e l e c o m m u n i c a t i o n s .  A r t i c l e  9 0  o f  t he  E E C  T r e a t y  r equ i re s  in the  ca s e  o f  p u b l i c  u n d e r t a k i n g s  a n d  u n d e r t a k i n g s  to 
w h i c h  M e m b e r  S t a t e s  g r a n t  spec i a l  o r  e x c l u s i v e  r i gh t s  that  M e m b e r  S t a t es  n e i t he r  e na c t  n o r  m a i n t a i n  in f orce  a n v  
m e a s u r e  c o n t r a r y  t o  t he  r ul es  o f  t he  E E C  T rea t y ,  i n c l ud i ng  a pp l i c a b l e  ru l es  o n  c o m p e t i t i o n ,  free m o v e m e n t  o f  i :oods  
a n d  r i gh t  o f  e s t a b l i s h m e n t .  W h e r e  n e c e s sa ry ,  t h e - C o m m i s s i o n  is r e q u i r e d  to  a d d r e s s  a p p r o p r i a t e  d i r ec t i ve s  or  
d e c i s i o n s  to  M e m b e r  Sta tes .  Su ch  d i r ec t iv es  or  d é c i s i o ns  m a y  i nc l ude  m e a s u r e s  t a k e n  in p u r su i t  o f  t he  C o m m i s i s o n ' s  
role  o f  s u r v e i l l a n c e  in r eg a r d  to  C o m m u n i t y  l aw a n d  s pe c i fy in g  the  p ar t i c u l a r  o b l i g a t i o n s  that  f l ow f r o m  t he  d i r ec t lv  

a p p l i c a b l e  r u l e s  o f  t he  T r e a t y  in s i t ua t i o ns  w h e r e  o t he r w i s e  i n f r i n g e m e n t  o f  t he  T r e a t y  r ul es  w o u l d  be  l i able  to  occur .  
T he  l i b e r a l i z a t i o n  o f  t e l e c o m m u n i c a t i o n s  t e r mi na l  m a r k e t s  is t he  f irst  m a j o r  s t ep  in i m p l e m e n t i n g  t he  G r e e n  Paper .  
H i t h e r t o  t he  m a r k e t  for  s uc h  e q u i p m e n t ,  w h i c h  inc ludes ,  inter  al ia,  t e l e p h o n e  sets ,  m o d e m s  a n d  t elex t e r mi na l s ,  wer e  
o f t en  m a i n t a i n e d  as  se pa ra te  c o n t r o l l e d  na t iona l  m a r k e t s  b e c a u s e  n a t iona l  t e l e c o m m u n i c a t i o n s  a d m i n i s t r a t i o n s  have  

had  a m o n o p o l y  o f  i m p o r t i n g  a n d  s u p p l y i n g  t ermina l s .  The  last f ew yea r s  h a v e  se en  m a j o r  i m p r o v e m e n t s  in the 
p e r f o r m a n c e  o f  t e r m i n a l  e q u i p m e n t .  A m o r e  o pe n  m a r k e t - o r i e n t e d  e n v i r o n m e n t  is c o n s i d e r e d  n e c e s s a r y  t o  d e v e l o p  
sw i f t l y  i he  c o m m e r c i a l  o p p o r t u n i t i e s  in E u r o p e  a f f o r de d  by  rap id  t e c h n o lo g i c a l  i n n o v a t i o n  in t e r mi na l  e q u i p m e n t .  

A  sh a r p  r i se in sa l es ,  w h i c h  are  n o w  w o r t h  a b o u t  9.5 b i l l i on  E C U ,  c a n  be e x p e c t e d  w i t h  g r o w t h  a r o u n d  6 - 7 %  a year  
p r o v i d e d  the  r e s t r i c t ive  n a t io n a l  ba r r i e r s  c h a l l e n g e d  by  the  d i r ec t ive  are  r e m o v e d .  - 2 - It is t he r e fo r e  vi tal  tha t  EC 
t e l e c o m m u n i c a t i o n s  e q u i p m e n t  m a n u f a c t u r e r s  s h o u l d  be able  to sel l  t e r m i n a l s  t h r o u g h o u t  t he  C o m m u n i t y  a n d  tha t  
u se r s  be  a b l e  to  c h o o s e  t he  e q u i p m e n t  that  bes t  mee t s  thei r  needs  at the  l owe s t  cos t  so t ha t  t he y  c a n  b ene f i t  f ul ly  
f r o m  the  t e c h n o l o g i c a l  a d v a n c e s  m a d e  in t he  s ec t or  T h e  s i t ua t ion  tha t  has  ex i s t e d  un t i l  n o w  in m o s t  M e m b e r  S t a t es  
ha s  c a u s e d  t he i r  m a r k e t s  to be t i gh t ly  se g re g a t e d .  O n l y  the t e l e c o m m u n i c a t i o n s  a u t h o r i t y  h ad  t he  r i gh t  to s u p p l y  
t e r m i n a l  e q u i p m e n t  t o  u s e r s  a n d  not  i n f r e q ue n t l y  it o r de r e d  all its e q u i p m e n t  f r o m  d o m e s t i c  s upp l ie r s .  A b o l i t i o n  o f  
t he  m o n o p o l i e s  h e l d  b y  P T T s  wi l l  m a k e  it p o ss i b l e  for  su p p l i e r s  to  deal  d i r ec t ly  w i t h  users .  The  r e s t r i c t iv e  bar r i e r s  
s e p a r a t i n g  t he  m a r k e t s  wi l l  t hu s  b e  r e m o v e d  a n d  a c o m m o n  m a r ke t  for  t e r mi na l  e q u i p m e n t  c r ea t ed  b y  1992.  In 
a d d i t i on .  M e m b e r  S t a t e s  wi l l  be  r e q u i r e d  to  pub l i sh  the t echnica l  s pe c i f i ca t io ns  t h ey  lay d o w n  for e q u i p m e n t  to mee t  
so t ha t  m a n u f a c t u r e r s  f r o m o t h e r  M e m b e r  Sta tes  can adapt  thei r  e q u i p m e n t  to t he  c h a r ac t er i s t i c s  o f  ea c h  na t iona l  
n e t w o r k .  A s  t he  t e ch n i ca l  c ha r ac t e r i s t i c s  o f  n e t w o r k s  vary c o n s i de ra b l y  in the  12 M e m b e r  States ,  so  t o o  d o  the 
t e c h n i ca l  s p e c i f i c a t i o n s  tha t  t e r mi na l  e q u i p m e n t  has  to mee t  in o r de r  to e n a b l e  c o n n e c t i o n  w i t h o u t  d a m a g i n g  the 
n e t w o r k .  A n o t h e r  r e q u i r e m e n t  in the  C o m m i s s i o n ' s  Di r ec t ive  is for  M e m b e r  S t a t es  to se pa ra te  the  r e gu l a t o r y  

f u n c t i on s  o f  t he i r  t e l e c o m m u n i c a t i o n s  a d m in i s t r a t i o n s  f rom thei r  c o m m e r c i a l  i n t e r es t s  as  n e t w o r k  op er a t o r .  A t  p r esen t  
t he  r e g u l a t o ry  f u n c t i o n s  h eld  by  the  t e l e c o m m u n i c a t i o n s  a d m in i s t r a t i on s  a l o n g s i d e  t he i r  b u s i ne ss  i n t er e s t s  e n a b l e  t he m 
to k e e p  p r o d u c t s  s u p p l i e d  by  c o m p e t i t o r s  o f f  t he  ma r ke t  The Di rec t ive  a l so  r eq u i r e s  use r s  to be g i v e n  t he  r i ght  to 
c o n n e c t  t e r mi na l  e q u i p m e n t  t he y  h a v e  o b t a i n e d  in the free m a r ke t  to the  n e t w o r k  w i t h o u t  h a v i n g  to r e ly  o n  the 
n a t i on a l  t e l e c o m m u n i c a t i o n s  a d m in i s t r a t i on .  For  this p u r po s e  the M e m b e r  S t a t es  wi l l  h a v e  to e ns ure  t ha t  use r s  have  
ac c e s s  to  t he  p o i n t s  w h e r e  t e r m i n a l s  are c o n n e c t e d  to the n e t w o r k  a nd  to  p u b l i s h  t he i r  t echn i ca l  char ac t er i s t i c s .  
L i be r a l i za t i o n  o f  t he  m a r k e t  w o u l d  not  be  e f fec t ive  if  n e t wo r k  t e r mi na t i o n  p o i n t s  w e r e  not  a c c e ss ib l e  a n d  i f  the i r  
t ec h n i ca l  c h a r ac t e r i s t i c s  w e r e  no t  p u b l i s h e d  b e c a u se  t hen  on l y  the  P T T  ( w h i c h  m a y  st i l l  b e  the m o n o p o l y  n e t w o r k  

o p e r a t o r )  w o u l d  b e  a b l e  t o  c o n n e c t  u p  e q u i p m e n t  A n o t h e r  bar r i e r  to  c o m p e t i t i o n  a d d r es s ed  by  the  D i r e c t i v e  are  the  
l o n g - t e r m  c o n t r a c t s  w h i c h  s u b s c r i be r s  h av e  o f t en  b ee n  ob l i ge d  to  m a k e  w i t h  t he  na t i on a l  t e l e c o m m u n i c a t i o n s  
a d m i n i s t r a t i o n  in o r d e r  t o  be  s u p p l i e d  w u h  t e r mina l  e q u i p m e n t  S ub sc r ib e r s  h ad  n o  c h o i c e  but  to  e n t e r  i n to  such  
c o n t r a c t s  b e c a u s e  f r e q u e n t l y  t he  P T T  as nerworfc. ope r a t or  wa s  the  on l y  b o d y  a l l o w e d  to  s up p l y  t h e m  w i t h  - 3 - 

t e r m in a l s .  In t h e  pa s t  t e l e c o m m u n i c a t i o n s  a d mi n i s t r a t i o ns  of t en  w o u l d  not  sell  t e r mi na l  e q u i p m e n t  to  u s e r s  but  
i n s i s t ed  o n  t he i r  r e n t i n g  it, s o m e t i m e s  at i nf l a ted  p r i ces  c o m p a r e d  w u h  the e q u i p m e n t ’s p u r c h a s e  pr ice .  T h e  Di re c t ive  
r eq u i r e s  M e m b e r  S ta t es  to o b l i g e  the i r  t e l e c o m m u n i c a t i o n s  a d m in i s t r a t i on s  to r e l ease  su bs c r i b e r s  f r o m  co n t r ac t s  
e n t e r e d  in to  d u r i n g  the  t i me  the  a d m i n i s t r a t i on  had  a m o n o p o l y  so that  i f  t he y  w i sh  t he y  can  o b t a i n  the  e q u i p m e n t  
f ro m  a n o t h e r  s u p p l i e r .  T he  C o m m i s s i o n  Di re c t ive  t hus  p r ov i de s  a legal  f r a m e w o r k  for  all t he  areas  tha t  are es sen t i a l
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for a genuine liberalization o f  telecom m unications terminal markets in the C om m unity, so that not only can users 
fully benefit from the technological advances in the sector but the EC telecom m unciations equipm ent industry can 
develop its com petitiveness vis-a-vis non-EC producers.
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F I R S T  S T R A T E G I C  P L A N  F O R  A D V A N C E D  . C O M M U N I C A T I O N S  F O R  E U R O P E  IN T H E  1940s

V i c e - P r e s i d e n t  Pa n d o l f i ,  r e s p o n s i b l e  fo r  r e s ea r ch  a n d  t e l e c o m m u n i c a t i o n s ,  y e s t e r d a y  s t r e s se d  tha t  e f fec t ive ,  a d v a n c e d  

c o m m u n i c a t i o n s  wi l l  b e  es sen t i a l  for  E u r o p e a n  b us i n e s s  compe t i t i v i ry ,  e m p l o y m e n t  a n d  p r o s p e r i t y  in t he  19 9 0s  a n d  

b e y o n d .  A d v a n c e d  c o m m u n i c a t i o n s  wi l l  a l s o  o p e n  up  n ew  p os s i b i l i t i e s  in s u c h  a r eas  as  e d u c a t i on ,  he a l t h  care,  
cu l tu r a l  a n d  l e i su r e  ac t iv i t i es .  Mr .  Pa n do l f i  w a s  s p e a k i n g  at the  p r e s en t a t i on  o f  t he  f irst  r ep o r t  o f  a se r i es  o f  S t r a te g i c  
A u d i t s  o f  t he  s i t u a t i on  in E u r o p e  for  t he  d e v e l o p m e n t  o f  a d v a n c e d  c o m m u n i c a t i o n s ,  c a r r i e d  ou t  in the  f r a m e w o r k  
o f t h e  E u r o p e a n  C o m m i s s i o n ' s  R A C E  p r o g r a m m e .  Prac t i ca l l y  all E C  a n d  E F T A  T e l e c o m m u n i c a t i o n  A d m i n i s t r a t i o n s  
an d  t e l e ma t i c  e q u i p m e n t  m a n u f a c t u r e r s  h av e  j o i n e d  t og e t h e r  in the f r a m e w o r k  o f t h e  C o m m u n i t y ' s  R A C E  p r o g r a m m e  
( 'Research  in a d v a n c e d  C o m m u n i c a t i o n s  t e c h n o l o g i e s  in Europe ) ,  a i m e d  at p r o v i d i n g  E u r o p e  r ap i d l v  an d  e f f i c i en t ly  
wi t h  a d v a n c e d  t e l e c o m m u n i c a t i o n s  se rv i ces .  T h e  w o r k  in R A C E  wi l l  he lp  to  c l a r i fy  t e c h n o - e c o n o m i c  o p n o n s  but  
n e e d s  to be  c o m p l e m e n t e d  by  s t r a t eg i c  a na l ys es .  T h e r e f o r e  w h e n  R A C E  w a s  o f f i c i a l l y  l a u n c h e d  on  D e c e m b e r  M 

198? ,  it w a s  d e c i d e d  to  ca r ry  out  a n nu a l  S t ra te g i c  A u d i t s  o f  d e v e l o p m e n t s  in a d v a n c e d  c o m m u n i c a t i o n s  a n d  thei r  
i m p l i c a t i o ns .  T h e  f i rs t  s uc h  S t ra t e g i c  A u d i t  has  n o w  been  c o m p l e t e d .  It has  c o n c e n t r a t e d  o n  g l oba l  o b j e c t i v e s  and 
p r io r i t i es ,  t a k i n g  i n t o  a c c o u n t  pol i t i ca l ,  soc ia l ,  e c o n o m i c ,  t echn ica l  a n d  i ndus t r i a l  d e v e l o p m e n t s  a n d  t he  e v o l u t i o n  o f  

d e m a n d  for  a d v a n c e d  t e l e c o m u n n i c a t i o n s (  I ). (1)  T h e  S t ra t eg i c  A u d i t  has  b ee n  c a r r i e d  o u t  by se ve n  e x p e r i e n c e d  
a d v i s o r s  a c t i n g  i n ' an  i n de p e n d e n t ,  p e r s o n a l  c apac i t y :  Jo hn  Al ve y ,  a s e n i o r  U K  t e l e c o m m u n i c a t i o n s  a d v i s o r  Jos e  V i a n a  
Ba pl i s t a ,  P re s id e n t  o f t h e  Po r t u g u e s e  T e l e c o m m u n i c a t i o n  A d mi n i s t r a t i o n  Jo h n  Bar r e t ,  D i r e c t o r  o f  the R A C E  i ndus t r i a l  
c o n s o r t i u m  r e s p o n s i b l e  for  R A C E  c o n s e n s u s  m a n a g e m e n t  Ba s i l i o  Ca ta n i a .  G e n e r a l  M a n a g e r  o f  C S E L T .  in I t a lv J o z e f  
C o m u .  E x e c u t i v e  V i c e - P re s id e n t .  Al ca t e l  J a c q u es  D o n d o ù x ,  P re s i den t  o f  [ R E S T ,  f o r m e r l y  Di re c t o r  o f t h e  D G T  in 
F ra nc e  Di e t r i ch  El ias ,  f o r m e r  St a t e  Secr e t a ry  an d  Pres iden t  o f  D E T E C O N  in the  F R G  - 2 - T h e  audi t  has  i den t i f i ed  
k e y  i ssues  in t he  e s t a b l i s h m e n t  o f  a d v a n c e  c o m m u n i c a t i o n s  in E u ro p e  a nd  f o rm u l a t e d  a set  o f  r e c o m m e n d a t i o n s  for 

ac t i on  by G o v e r n m e n t s ,  t he  E u r o p e a n  C o m m i s s i o n .  I e l e c o r n m u m c a t i o n  A d m i n i s t r a t i o n s .  E u r o p e a n  i ndus t r i es ,  
t e l e c o m m u n i c a t i o n s  s e rv i ce  p r ov i de r s  a nd  s t a nd a r d i za t i on  o r ga n i sa t ions .  The  set o f  r e c o m m e n d a t i o n s  c o n s t i t u t e s  the 
first  c o m p r e h e n s i v e  s t r a t eg i c  pl an  for  t he  e s t a b l i s h m e n t  o f  a d v an c e d  c o m m u n i c a t i o n s  in E u r o p e  a nd  wi l l  p r o v i d e  t he  
b a i i s  for  d e b a t e  o n  t h e  ve r y  i mp o r t an t  a n d  w i d e - r a n g i n g  i ssues r e la ted to r egu l a t or ) '  f r a m e w o r k s ,  i n v e s t m e n t  s t r a t eg i es  
a n d  t e ch n i ca l  o p t i o n s .  S u m m a r y  o f  r e c o m m e n d a t i o n s  for ac t i on  The i n t r o d u c t i o n  o f  a d v a n c e d  b r o a d b a n d  
c o m m u n i c a t i o n s  wi l l  p r o v i d e  p o te n t ia l ly  e n o r m o u s  bene f i t s  to Europe .  H o w e v e r ,  t hes e  can  o n l y  be r ea l i sed  t h r o u g h  
i n n o v a t i v e  s e r v i c e s  r e i v in g  on  a n e w  g e n e r a t i on  o f  t e r min a l  faci l i t ies an d  i n f ra s t ruc t ur es .  T h i s  l arge- s ca l e  d e p l o y m e n t  
o f  n e w  t e c h n o l o g i e s  a n d  s e rv i ces  wil l  i n vo l v e  a m a j o r  i n v es tme n t  p r o g r a m m e  by  t e l e c o m m u n i c a t i o n s  a d m i n i s t r a t i o ns ,  

b u s i n e s s e s  a n d  i n d i v i d u a l s  o f  a bo u t  5 0 0  b i l l ions  E C U  ove r  a decade .  W h i l e  R & D  c o o p e r a t i o n  has  b e e n  s u c c e s s fu l l y  
e s t a b l i s h ed  m the  f r a m e w o r k  o f  R A C E ,  it is c o n s i d e r e d  that  fur ther  ac t i on  is n o w  n e e d e d  bo th  in the  i ndus t r i a l  a nd  
r eg u l a t o r y  a r ea s  to  e x p l o i t  the r esul t s  for  the  benef i t  o f  E u r o p e ' s  t e l e c o m m u n i c a t i o n s  users .  The  f o l l o w i n g  fur ther  
a c t i o n s  are  r e c o m m e n d e d  for c o n s i d e r a t i o n '  A)  Na t iona l  g o v e r n m e n t s  s h o u l d  c o l l a b o r a t e  to de f i ne  b y  1992 the 
c o n d i t i o n s  a n d  r e g u l a t o r y  p r ov i s i o ns  w h i c h  s h o u l d  be app l i ed  to the i n t r o du c t i o n  o f  p a n - E u r o p e a n  a d v a n c e d  
c o m m u n i c a t i o n s  s e rv i ces .  B)  T e l e c o m m u n i c a t i o n s ,  b r oa d ca s t i ng  and  c a b l e  T V  a d m i n i s t r a t i o n s  s h o u l d  p r o p o s e ,  by 
m i d - 1989 .  a  c o n c e r t e d  a p p r o a c h  to.  a n d  a t i me t a b l e  for.  d e v e l o p m e n t  a n d  u se  o f  I B C  i n f ra s t ru c t u r es  for  bo t h  
t e l e c o m m u n i c a t i o n s  a n d  e n t e m t a i n m e n t  s e r v i c e ' s  i nc l ud i ng  H D T V  ( h i gh  d ef i n i t i on  t e l ev i s i on ) ,  t ek i ng  full  a d v a n t a g e  
o f  p r i va t e  s e c t o r  i n v e s t m e n t  i n i t i a t ives  w h e n  a p p ro p r i a t e  O  T e l e c o m m u n i c a t i o n s  a d m i n i s t r a t i o n s  s h o u l d  p r epa r e  an 
ini t ial  m e m o r a n d u m  o f  u n d e r s t a n d i n g  by  1900 o n  c loser  c o l l ab o ra t i o n  in the i r  i n t r a - E u r o p e a n  l o n g -d i s i an c e  l inks  a nd  
o p e r a t i on s .  D)  S e r v i c e  p r o v i d e r s  s h o u l d  spec i fy ,  by  the  en d  o f  1990,  a first set  o f  s e rv i ce  r e q u i re m e n t s ,  c o m m e r c i a l  
c o n d i t i o n s  a n d  r e g u l a t o r y  p ro v i s i o ns  w h i c h  w o u l d  f avour  an ear ly  a nd  w i d e s p r e a d  use  o f  [ 0 C  se rv i ces .  - 3 - E) 
T e l e c o m m u n i c a t i o n s ,  b r o a d c a s t i n g  a nd  cab l e  TV a d m in i s t r a t i on s ,  se rv ice  p r o v i d e r s  a n d  the  t e l e m a t i c s  i n d u s t r y  sh ou l d  
a g r e e  a m e m o r a n d u m  o f  u n d e r s t a n d i n g  by m id  1989 io l o m p i e m e m  the  c o l l a b o r a t i v e  R&.D in R A C E  by  pi lot  
i m p l e m e n t a t i o n  o f  s o m e  I B C  se rv i ces  on  a E u r o p e a n  scale for a b us i n e s s - l ed  i n t r o d u c t i o n  o f  I BC by  1992.  F) 
C o l l a b o r a t i v e  R & D  s h o u l d  be e x t e n d e d  to i nc l ude  integrate; :  se rv ice  e n g i ne e r i n g ,  f i xed  a nd  m o b i l e  app l ica t ion ' ,  a n d  

t e c h n i q u e s  for  v e r i f i c a t i o n  and  r es t ing o f  c o m m u n i c a t i o n s  e q u i p m e n t  and  s e rv i ce  f un c t i on s  by  the end  o f  1989 G)  
E u r o p e a n  s t a n d a r d i z a t i o n  b o d ie s  s h o u l d  r e i nfo r ce  and c oo r d i na t e  the i r  e f fo r t s  t o w a r d s  i n t er na t iona l  s t a n d a r d i z a t i o n  
for  I B C  a n d  a d v a n c e d  se rvi ces .  A s t an d a r d i z a t i o n  sc he d u l e  sn ou l d  be e s t ab l i s h ed  b y . m i d - 19.89, p a r t i cu l a r l y  foi A T M  
( a s y n c h r o n o u s  t r an s f e r  modeK' 2)  H)  M e m o e r  Slate  snou i d  address  the p r o b l e m  o f  f r e q u e n c y  a l l oca t ion  in E u r op e  
o v e r  t he  w h o l e  r a n g e  o f  f re que nc i es  a nd  a pp l i ca t i on s  They sh ou l d  p er mi t ,  b y  1992,  a r a t io n a l iz a t io n  o f  f r e q u e n c y  
a l l o c a t i o n s  r e f l e c t i n g  e v o l v i n g  n e e d s  a n d  p r io r i t i es  For  fur ther  i nf o rma t i on :  W i l ly  HEL.1N . 2 3 5 . 7 5 . 2 2  / 235



Mrs. SA N G LIER : 235.61.88 (2) ATM  is a sw itching and transm ission technique that allows flexible use o f 
transmission capacity
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' C O M P E T I T I O N  I N T E L E C O M M U N I C A T I O N S "  : E X T R A C T S  F R O M  T H E  S P E E C H  B Y  S IR  L E O N  B R I T T A N  
. A T  T H E  S E C O N D  I N T E R N A T I O N A L  C O N F E R E N C E  O N  T E L E C O M M U N I C A T I O N S  - A M S T E R D A M .  IS 
A P R I L  198 9

" C o m p e t i t i o n  h a s  t r a d i t i o n a l l y  b e e n  t u r n e d  a w a y  at  t he  d o o r  o f  t he  t e l e c o m s  m a r k e t  as  an  u n d e s i r ab l e  i n f l u e n c e .  Bu t  
l i m e s  c h a n g e ,  e v e r  s i n c e  t he  p r e s en t a t i on  o f  the  C o m m i s s i o n ' s  G r e e n  Pa p e r  o n  T e l e c o m m u n i c a t i o n s  in 1^87  m a j o r  
d e v e l o p m e n t s  h a v e  o c c u r r e d .  N o w  it is a q u e s t i o n  o f  o p e n i n g  the  d oor :  m e a n s ,  m o t i v e  a nd  o p p o r t u n i t y  are  ail 10 
h a n d .  W e  h a v e  t w o  r e a s o n s  to  i n t ro d u c e  fai r  c o m p e t i t i o n  into this  sec to r .  T h e  n e e d  lor  an ef f i c i en t  serv ice an d  
c h o i c e ;  a n d  t he  n e e d  t o  b r i n g  s o m e  o r d e r  to t he  p a t h  t o w a r d s  d e r e g u l a t i on  w h i c h  is a l r e a d y  b e i n g  t rod .  We  a l s o  n a v e  
a u n i q u e  o p p o r t u n i t y :  t h e  c r ea t io n  o f  t he  E u r o p e a n  s i ng l e  m ar ke t  in 1 9 92 . T h e  b r e a k i n g  d o w n  o f  ba r r i er s  to t r ade  
b e t w e e n  M e m b e r  S t a t e s  wi l l  b r i n g  a  n e w  d i m e n s i o n  to this  p rocess  o f  c h a n g e  a n d  p r o v i d e  the  o p p o r t u n i t y  to t ake  

u p  t he  ful l  c h a l l e n g e  o f  t e c h n o l o g i c a l  d e v e l o p m e n t .  G i v e n  thes e  r e as o n s  a n d  such  an  o p p o r t u n i t y ,  the  C o m m i s s i o n ' s  
p h i l o s o p h y  is t o  p r e v e n t  M e m b e r  S t a t es  o r  p a r t i cu l a r  u n d e r t a k i n g s  f r o m  e r e c t i ng  o r  m a i n t a i n i n g  ar t i f i c ial  b a r r i e r s  to 
t he  s i n g l e  m a r k e t ,  in t he  i n t e r es t s  o f  t he  w h o l e  e c o n o m y .  At  the  s a m e  t ime ,  w e  wi l l  e n c o u r a g e  all f o r m s  o f  
c o o p e r a t i o n  w h i c h  f os t e r  i n n o v a t i o n  an d  e c o n o m i c  p ro gre s s ,  as A r t i c l e  8 5 ( 3 )  o f  t he  T r e a t y  en v i sa g e s .  N o w ,  w h a t  are 
t he  m e a n s  at o u r  d i s p o s a l  to p r o g r e s s i v e l y  l i ber a l i se  the  t e l e c o m s  m a r k e t 11 It h as  s o m e t i m e s  b e e n  a r g u e d  that  
l i be r a l i s a t ion  s h o u l d  b e  b as e d  on h a r m o n i s a t i o n  d i r ec t iv e s  by  the  C o u n c i l  o f  M i n i s t e r s  o f  M e m b e r  S t a t es  r a t he r  t han  
on  d i r ec t i ve s  by  t he  C o m m i s s i o n .  S uc h  a r g u m e n t s  a r e  bas ed  on the a s s u m p t i o n  tha t  t he  C o m m i s s i o n  h as  a c h o i c e  
b e t w e e n  t he  d i f f e r e n t  p r o c e d u r e s  ava i l ab l e .  T h i s  is not  so. The  l ibe r a l i s a t i on  o f  t e l e c o m m u n i c a t i o n s  m a r k e t s  i mp l ie s  
m the'  first p l a c e  t he  a p p l i c a t i o n  o f  e x i s t i ng  C o m m u n i t y  rules.  Ar t i c l e  90  o f  t he  T r e a t y  o f  R o m e  o b l i g e s  the  
C o m m i s s i o n  to  m o n i t o r  e n t e r p r i s e s  u n d e r  s t a te  o w n e r s h i p  or  t hos e  in a p r i v i l e g e d  p o s i t i o n  b e c a u se  t h ey  h a v e  b e e n  
g r a n t e d  spe c i a l  o r  e x c l u s i v e  r ight s .  M e m b e r  S t a t es  m a y  not  enac t  or  m a i n t a i n ,  in r e s pe c t  o f  s uc h  e n te r pr i se s ,  m e a s u r e s  
c o n t r a r y  t o  t he  r u l es  o f  the  T rea t y .  Af t e r  ca r e f u l  e x a m i n a t i o n  o f  the  s i t ua t ion  in t he  t e l e c o m m u n i c a t i o n s  se c t or ,  the 
C o m m i s s i o n  i d e n t i f i e d  s e ve ra l  i n f r i n g e m e n t s  o f  the  ru l es  on c o m pe t i t i o n ,  f ree c i r c u l a t i on  o f  g o o d s  a nd  f ree p r o \  is ion 
o f  s e r v i c e s  !t c o u l d  h a v e  s t a r t ed  i nd i v i du a l  ac t ions  aga i ns t  severa l  M e m b e r  St a t es .  Bu t  that  w o u l d  h a v e  r e s u l t ed  in 
m u c h  d u p l i c a t i o n  a n d  d e l a y .  T h e  fact  w a s  that  w e  w e r e  f ac ing a gene r a l  p r o b l e m  a n d  a g l oba l  a p p r o a c h  wa s  
o b v i o u s l y  n e c e s sa r y .  T h a t  is w h y  it w a s  a p p r o p r i a t e  to use  C o m m i s s i o n  d i r ec t i ve s  to  o p e n  u p  t he  t e l e c o m m u n i c a t i o n s  
m a r k e t s  t o  c o m p e t i t i o n .  A f irst  d i r ec t i ve  l i be r a l i s ing  t he  m ar ke t s  for  t e r mi na l s  w a s  a d o p t e d  in M a y  o f  last y e a r  and  
a s e c o n d  d i r e c t i ve  l i b e r a l i s i n g  s e rv i ce s  s h o u l d  be  a d o p t e d  shor t l y .  1 t h i nk  it is i m p o r t a n t  t o  s t r es s  aga i n  t ha t  t he s e  t w o  
d i r ec t i ve s  d o  not  i n t r o d u c e  a n e w  p o l i cy  t he y  i m p l e m e n t  the p r inc i p l e s  laid d o w n  b y  t he  Trea ty .  D i r e c t i ve s  are 
n e c e s s a r y  b e c a u s e  t he  T re a t y  is d ra f t ed  in b r o a d  l a n gu a ge  wh i ch  r equ i re s  i n t e r p re t a t i o n  a c c o r d i n g  to  c h a n g i n g  
c i r c u m s t a n c e s .  W e  a r e  i m p l e m e n t i n g  a legal  p r o v i s i o n ,  but  il is o f  a c o n s t i t u t i o na l  c h a r a c t e r  a nd  t h e r e fo r e  it has  to 
be  g i v e n  f resh m e a n i n g  as  c i r c u m s t a n c e s  c h a n g e  E c o n o m i c  an d  t ec h n o lo g i c a l  c h a n g e s  m a k e  it n ec e s s a r y  to a d o p t  
t h es e  ru l es  n o w . "  F o r  f ur t he r  i n fo r m a t i o n  p l eas e  con tac t .  Mi c h ae l  Be re n d t  : 2 35  8 5 6 2  E l i s a b e t h  .Ka i se r  : 2 3 5  2 2 1 0
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EC Commission Press Release - Ref: IP/89/274

CO M M ISSIO N  CLO SES PRO CED U RE FOR ITALIAN MODEM SUPPLY

The C om m ission has decided, to  close a procedure against the Italian governm ent concerning restrictions on the 
supply o f  telecom m unication modem s, follow ing changes in Italian legislation. The action follow ed a com plaint made 
in 1936 concerning the m onopoly for supplying modem s which was enjoyed by S.I.P., the concessionaire for internal 
telephone traffic in Italy. U nder this m onopoly arrangem ent users were often unable to  instal the modem best suited 
to their needs, w hile alternative suppliers were unable to market their products. N ow  they are free to do so subject 
to type approval conditions. The C om m ission’s action was taken under C om m unity  com petition rules and the 
C om m ission’s A rticle 90 directive o f  M ay 1988 on terminals, for further inform ation please contact : M ichael 
Berendt : 235 8562 E lisabeth K aiser : 235 2210



EC Commission Press Release - Ref: IP/89/948

C O M M ISSIO N  O U TLIN ES CON DITION S FOR EXEMPTING TELEC O M S C OO PERA TION  PLAN UNDER 
C OM PETITIO N  RULES

The C om m ission has been informed that the project o f 22 European Telecom m unications A dm inistrations and 
Recognized Private O perators Agencies (RPO As) to form a jo in t venture com pany in the N etherlands offering 
international m anaged data netw ork services (M D N S) has been abandoned at a  m eeting in Copenhagen on 13 O ctober 
1989 because the com m ercial and regulatory environm ent was no longer favourable. The project w ould have offered 
standard enhanced data com m unications services on a pan-European basis. The services w ould have included features 
such as one-stop shopping and netw ork management. The project had been discussed w ith the C om m ission in the 
context o f the com petition rules o f  the Treaty and the C om m ission 's general policy in thé telecom m unications sector. 
The C om m ission’s Services considered that the MDNS project presented certain risks o f  restriction o f  com petition 
not only betw een the operators them selves by limiting their comm ercial autonom y, but also from private service 
suppliers because the Telecom m unications A dm inistrations concerned have an effective m onopoly in the network 
infrastructure. N evertheless, the Com m ission accepted that the project also offered econom ic benefits to 
telecom m unications users such as access to European-wide services through a single operator. Such cooperation could 
also have accelerated European standardization, reduced costs and increased the quality  o f  the services. To ensure 
that these benefits took full effect, in conform ity with the EC rules on com petition, the services o f  the C om m ission 
had inform ed the.participants that approval o f  the project would have to be subject to guarantees designed to prevent 
undue restriction o f  com petition in the telecom m unications services m arkets, such as .discrim ination against private 
services suppliers and cross-subsidization. Such guarantees would be essential conditions for the granting o f  an 
exem ption under the com petition rules to cooperation agreements involving Telecom m unications A dm inistrations. 
For further inform ation contact: Mr. Michael Berendt 235.85.62
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M O D IFICA TIO N  O F THE CONDITIONS U ND ER W HICH TELEC O M M U N IC A TIO N S C IR CU ITS ARE 
LEASED IN B ELG IU M  FOLLOW ING INVESTIGATIONS BY THE C O M M ISSIO N

The C om m ission has taken action in respect o f  the Belgian Regie des telegraphes et telephones after receiving a 
com plaint concerning, an alleged abuse o f  dom inant position from a private supplier o f  value-added 
telecom m unications services relating to the conditions under which telecom m unications circuits are being leased. 
Follow ing discussions w ith the Com m ission, the RTT has authorised the private supplier concerned to use the leased 
telecom m unications circuits subject to no restrictions other than that they should not be used for the sim ple transport 
o f  data. A fter the com plaint was w ithdrawn, the Com m ission and the RTT com m enced discussions w ith a view to 
ensuring that all clients o f  the Regie in a com parable situation received the sam e treatm ent. The outcom e o f  these 
negotiations was that the RTT decided that from now on they w ould not apply the standard conditions concerning 
the access o f  th ird  parties to international data transm ission circuits which contained restrictions likely to infringe 
the com petition rules. Pending the possible adoption o f new rules in Belgium , and w ithout prejudice to any such 
ru k i ,  the RTT has undertaken that all its existing and potential clients for leased telecom m unications circuits to 
which th ird  parties m ay have access shall be governed by the same conditions as those which have been agreed with 
the private sector supplier m entioned above, that is to say that they will not be subjected to any restrictions apart 
from the requirem ent that the circuit shall not be used for the simple transport o f data. The context o f  this case 
provides an opportun ity  fo r 'th e  Com m ission to reiterate that, under the com petition rules, an undertaking in a 
dom inant position on a m arket for telecom m unications services may not im pose any. restrictions on the use o f  such 
services unless they arc necessary to the task o f providing the service o f  general econom ic interest w ith w hich it has 
been entrusted. * ’ *
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EC C om m ission Press Release - Ref: IP /90 /188

T E L E C O M S  O P E R A T O R S  A B O L I S H  T A R I F F  R E C O M M E N D A T I O N S '  F O L L O W I N G  C O M M I S S I O N  A C T I O N

F o l l o w i n g  t h e  i n t e r v e n t i o n . '  o f  t he  E u r o p e a n  C o m m i s s i o n ,  t he  E u r o p e a n  C o n f e r e n c e  o f  Pos t a l  a n d  
T e l e c o m m u n i c a t i o n s  A d m i n i s t r a t i o n s  ( C E P T )  has  d e c i d e d  to a bo l i s h  a R e c o m m e n d a t i o n  to  its m e m b e r  o r g a n i s a t i o n s  

w h i c h  f ixed  t h e  t e r m s  fo r  ( eas ing  o u t  i n t e r na t iona l  t e l e c o m m u n i c a t i o n s  ci r cui t s .  T h e  C o m m i s s i o n  h a d  f o u n d  t ha t  t he  
R e c o m m e n d a t i o n  a m o u n t e d  t o  a pr i ce  a g r e e m e n t  u nd e r  Ar t i c l e  85 o f  t he  T r e a t y  w h i c h  s ub s t a n t i a l l y  r es t r i c t ed  
c o m p e t i t i o n  w i t h i n  t he  E u r o p e a n  C o m m u n i t y .  T h i s  is a l a n dm ar k  case  in t he  a p p l i c a t i o n  o f  C o m m u n i t y  c o m p e t i t i o n  
l aw to t e l e c o m m u n i c a t i o n s :  - it r e - e s t ab l i sh e s  c o m p e t i t i o n  be t w e e n  t e l e c o m s  o p e r a t o r s  f o r  t he  s u p p l y  o f  i n t e r na t i o n a l  
l eased  c i cu i t s ,  to  t h e  b e n e f i t  o f  use r s  an d  n o t a b l y  su pp l ie r s  o f  v a l u e - a d d ed  s e rv i ces ;  - it a p p l i e s  the  c o m p e t i t i o n  ru l es  
for  t he  f i rst  t i m e  t o  t h e  ac t iv i t i es  u n d e r t a k e n  by  the  C E P T .  T h e  C E P T  r e p re s en t s  t he  t e l e c o m s  a d m i n i s t r a t i o n s  o f  26  

E u r o p e a n  c o u n t r i e s ,  i n c l u d i n g  t he  12 C o m m u n i t y  m e m b e r  states.  F r o m  t i m e  to  t i m e  the  C o n f e r e n c e  a d o p t s  
r e c o m m e n d a t i o n s  o n  t h e  t echn i ca l ,  s u p p l y  a n d  u sa g e  c o n d i t i o n s  as wel l  as t a r i f f s  o f  i n t e r na t io na l  se rv i ces .  In Apr i l  
1989  it r e v i s e d  its R e c o m m e n d a t i o n  on  t he  G e n e r a l  P r i nc ip l es  for  t he  L eas e  o f  I n t e r n a t i o na l  T e l e c o m m u n i c a t i o n s  
C i r cu i t s  a n d  t he  E s t a b l i s h m e n t  o f  Pr i va t e  I n t e rna t iona l  N e t wo r ks .  Th i s  r ev i s i on  p r o v i d e d ,  in t er  al ia,  for  t he  i m p o s i t i o n  

o f  a  3 0 %  s u r c h a r g e  o r  an  a cce ss  c h a r ge  w h e r e  t h i rd - pa r ty  t raff ic wa s  ca r r i e d  on  an i n t e r n a t i o na l  t e l e c o m m u n i c a t i o n s  
l eased  c i rcui t ,  o r  i f  s uc h  a c i r cui t  w a s  i n t e r co n ne c t e d  to the p ub l i c  t e l e c o m m u n i c a t i o n s  n e t w o r k .  T he  
R e c o m m e n d a t i o n  a l so  p r o v i d e d  for  the  a p p l i ca t i on  o f  u n i f o r m  t ar i f f  c o ef f i c i e n t s  for  t he  d e t e r m i n a t i o n  o f  the  pr i ce  
o f  i n t e r na t iona l  t e l e c o m m u n i c a t i o n s  l eased ci rcui t s .  T he  C o m m i s s i o n  i nv e s t i g a t e d  t h e  m a t t e r  on  its o w n  i n i t i a t ive  a n d  
al so  r ec e i v ed  t w o  c o m p l a i n t s  a l l e g i ng  v i o l a t ion  o f  the  c o mp e t i t i o n  ru l es  by- t he  . C E P T  a n d  c l a i m i n g  tha t  the  
R e c o m m e n d a t i o n  w o u l d  s ub s t an t i a l l y  i nc r ease  t e l e c o m m u n i c a t i o n s  cos t s  an d  l imi t  t he  g r o w t h  o f  v a l u e - a d d e d  se rv i ces .
- 2 - Af t e r  i n v e s t i g a t i n g  t he  mat t e r ,  the  C o m m i s s i o n  i n f o rm ed  the C E P T  tha t  t he  R e c o m m e n d a t i o n  c o u l d  b e  d e e m e d  
as a d e c i s i o n  b y  a n  a s s o c i a t i o n  o f  u n d e r t a k i n g s  (i .e.  T e l e c o m m u n i c a t i o n s  A d m i n i s t r a t i o n s  a n d  R e c o g n i z e d  P r i v a t e  
O p e r a t i n g  A g e n c i e s )  h a v i n g  the  ob j ec t  an d  e f fec t  o f  r es t r i c t i ng  pr ice  c o m p e t i t i o n  for  i n t e r na t i on a l  l eased  c i r cu i t s ,  a n d  
t he r e f o r e ,  c o n t r a r y  to  Ar t i c l e  8 5 ( 1 )  o f  the Trea t y .  In these  c i r c u ms t an c e s ,  t he  C E P T  d e c i d e d  at i ts m e e t i n g  o f  20 - 21  
F e b r u a r y  1990 to  a b o l i s h  the  R e c o m m e n d a t i o n ,  s i nce  it had  no real s i g n i f i c a n c e  i f  it w a s  d e p r i v e d  o f  t he  p r o v i s i o n s  
t he  C o m m i s s i o n  i de n t i f i e d  as ant i -  c o m p e t i t i v e  an d  not  q ua l i f y i ng  for  an e x e m p t i o n .  H o w e v e r ,  t he  C o m m i s s i o n  
i nd i ca t ed  tha t  it w a s  p r e p a r e d  to e x a m i n e  t he  p os s ib i l i ty  o f  an e x e m p t i o n  u n d e r  A r t i c l e  8 5 ( 3 )  o f  the  T r e a t y  u p o n  
n o t i f i c a t i o n  o f  a  R e c o m m e n d a t i o n  w h i c h  w o u l d  h a r m o n i z e  ta r i f f  p r inc i p l e s  w i t h o u t  a n y  p r i c e - f i x i n g  a g r e e m e n t  i nso fa r  

as t h i s  w o u l d  b r i n g  e c o n o m i c  a d va n t a g e s ,  for  e x a m p l e  by  m ak i n g  t ar i f f s  m o r e  c o s t - r e l a t e d ,  a nd  t r a n s pa r en t  a n d  so 
b e n e f i t i n g  users .  T h i s  ease  p r ov i de s  an  o p p o r t u n i t y  for the  C o m m i s s i o n  to  r e i t e r a t e  t ha t  T e l e c o m m u n i c a t i o n s .  
A d m i n i s t r a t i o n s  a r e  u n d e r t a k i n g s  in the  m e a n i n g  o f  the  c om pe t i t i o n  ru l es  o f  t he  T r e a t y ,  a n d  a n y  a g r e e m e n t  or  
d ec i s i o n  by  a s s o c i a t i o n  b e t w e e n  t h e m  w h i c h  is res t r i c t i ve  o f  c o m p e t i t i o n  is p r o h i b i t e d  u n d e r  Ar t i c l e  8 5 ( 1 )  o f  the  
T r ea t y ,  u n l e s s  it is e x e m p t e d  u n d e r  Ar t i c l e  8 5 ( 3 )  t h e r e o f  For  fur ther  i n f o r m a t i o n  c o n t a c t  Mr .  M i c h a e l  B e r e n d t
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C O M M ISSIO N  EN Q U IRY  INTO INTERNATIONAL TELEPHONE CHARGES

ilic  Luropsan C om m ission has confirm ed that it is examining the arrangem ents governing international telephone 
charges, to see w hether they are com patible w ith the competition rules o f  the Treaty o f  Rome. This exam ination is 
being undertaken bccause o f  the significance o f  international com m unications for the C om m unity’s economy. 
V ice-President o f  the C om m ission Sir Leon Brittan, who is responsible for com petition policy, stressed the 
im portance o f  the enquiry. "W e have to ensure that consumers benefit from an international telephone charging 
system  w hich allow s genuine com petition between the telecom m unications operators. This is essential for European 
business and also for individuals."
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D A W N  O F  A  N E W  E R A  IN E U R O P E A N  T E L E C O M M U N I C A T I O N S  M E M B E R  S T A T E S  N O T I F I E D  O F  T W O  

N E W  D I R E C T I V E S

T h e  C o m m u n i t y  m e m b e r  s t a t e s  h a v e  n o w  r ec e i ve d  f ormal  n o t i f i ca t i on  o f  t w o  d i r e c t i v e s  in t he  t e l e c o m m u n i c a t i o n s  
s e c t o r  w h i c h  m a r k  t h e  b e g i n n i n g  o f  a  n e w  era.  in E u r o p e a n  t e l ec o ms  a n d  t h e  c r e a t i on  o f  a  s i n g l e  m a r k e t  in t h i s  sec tor .  
T h e  t w o  m e a s u r e s  re l a t e  t og e t he r .  L ib e ra l i sa t i on  wi l l  for  t he  f irst  t i m e  o p e n  u p  u n l i m i t e d  o p p o r t u n i t i e s  f o r  the  
t e l e c o m m u n i c a t i o n s  i nd u s t ry ,  f o r  b u s i n e s s  use r s  an d  for  the  i nd i v i du a l  c o n s u m e r  as  t he  r a n g e  o f  se rv i c e s  e x p a n d s ,  
m a d e  p o s s i b l e  o n  a C o m m u n i t y  ba s i s  b y  the  h a r m o n i s a t i o n  o f  u se  a n d  a cc e ss  c o n d i t i o n s .  T h e  d i r ec t iv e s  are:  - t he  
o p e n  n e t w o r k  p r o v i s i o n  ( O N P )  f r a m e w o r k  d i r ec t ive ,  w h i c h  faci l i ta tes  acce s s  o f  p r i va t e  c o m p a n i e s  to  t he  p ub l i c  
n e t w o r k s  a n d  c e r t a i n  p ub l i c  t e l e c o m m u n i c a t i o n s  se rvices ;  - the  Ar t i c l e  9 0  t e l e c o m s  s e rv i ces  d i r ec t ive ,  w h i c h  
e s t a b l i s h e s  t he  r i gh t  f or  i n d e p e n d e n t  u n d e r t a k i n g s  to  o f fe r  n e w  se rv i ces  on  th e  t e l e c o m m u n i c a t i o n s  n e t w o r k .  T h e  O N P  
d i r e c t i v e  w a s  a d o p t e d  b y  t he  C o u n c i l  o f  Mi n i s t e r s  at its m e e t i n g  on  J u n e  28.  T h e  A r t i c l e  9 0  d i r ec t i v e  w a s  a 

m o d i f i c a t i o n  o f  t he  t ex t  a g r e e d  b y  t he  C o m m i s s i o n  in Ju ne  1989.  T h e  t w o  s h o u l d  b e  s e e n  in para l l e l .  Un t i l  n o w ,  the  

p r o v i s i o n  o f  p a n - E u r o p e a n  s e rv i ce s  h a s  o f t en  been  m a d e  i m p o ss i b l e  b y  t he  a b s e n c e  o f  h a r m o n i s e d  t echn i ca l  

i n t er face s ,  b y  d i v e r g e n t  c o n d i t i o n s  o f  u se  o r  d i s c r i m i n a t o r y  t a r i f f  p r i n c i p l e s .  T h e  O N P  d i re c t iv e  l ays  d o w n  the  
p r i n c i p le s  for  c r e a t i n g  a E u r o p e a n  m a r k e t  b y  h a r m o n i s i n g  t echn i ca l  in t e r faces ,  it o u t l i n e s  c o n d i t i o n s  for  s u p p l y  a nd  
u s a g e  a n d  p r o p o s e s  t he  h a r m o n i s a t i o n  o f  t a r i f f  p r inc ip le s .  Te c h n i ca l  h a r m o n i s a t i o n  wi l l  be a c h i e v e d  in c lose  
c o l l a b o r a t i o n  w i t h  t he  E u r o p e a n  T e l e c o m m u n i c a t i o n s  S t an d a r ds  Ins t i tu te  ( E T S I )  T h e  t e l e c o m m u n i c a t i o n s  i ndus t ry  
h a s  o f t en  f o u n d  it d i f f i cu l t  to  p r o v i d e  n e w  or  a l t e r na t ive  se rv i ces  on the  e x i s t i n g  r a t i o n a l  n e t w o r k s  d u e  to t he  e x i s t i n g  
m o n o p o l y  r i gh t s  w h i c h  v a r y  f r o m c o u n t r y  to  c oun t ry .  T he  Ar t i c l e  9 0  d i re c t i ve  l imi ts  t he  e x c l u s i v e  r i gh t s  w h i c h  can  
b e  g i v e n  to  t he  t e l e c o m m u n i c a t i o n s  m o n o p o l i e s ,  c o n f i n i ng  t h e m  to c o n t ro l  o f  the  bas i c  n e r w o r k  a n d  v o i c e  t e l e p h o ny .  
T h i s  m e a n s  t ha t  in f u t u r e  i n d e p e n d e n t  s up p l i e r s  wi l l  h a v e  a g u ar a n t e e d  r i gh t  o f  a cc e ss  to  t he  na t iona l  n e t w o r k s  for  
n e w  a n d  d e v e l o p i n g  se rv i ces .  T h i s  p r o v i s i on  t akes  i m me d i a t e  ef fect  for  all  v a l u e - a d d e d  s e rv i ces .  T he  re sa l e  o f  l eased  
l i ne  c a p a c i t y  m a y  be  r es t r i c t ed  unt i l  t he  e n d  o f  1992.  - 2 - T he  m a j o r  f ea tu res  o f  t he  O N P  d i r ec t ive  1) T e ch n i c a l  

i n t e r f a c e s  a n d  service,  f ea tu res  wi l l  b e c o m e  t he  sub j ec t  o f  Eu ro p e a n  s t a n d a r ds  t o  be a d o p t e d  b y  ETSI .  T h e s e  s t a n da rd s  
wi l l  m  p r i n c i p l e  b e  o f  a  v o l u n t a r y  na tur e .  H o w e v e r ,  t he re  is a p r e s u m p t i o n  in f a v o u r  o f  t h o s e  w h o  coVnply w i t h  the  
s t a n da rd ,  i e. s e r v i c e  p r o v i d e r s  c o m p l y i n g  wi t h  t ha t  s t a nda rd  wi l l  be a b l e  t o  o f f e r  t he i r  s e r v i c e s  t h r o u g h o u t  t he  w h o l e  
E u r o p e a n  C o m m u n i t y .  T h i s  is an  i m p o r t a n t  i ncen t ive ,  but  no  ob l ig a t i on  to  a p p l y  t he  s t a nd a r d .  2)  I f  t he  w o r k i n g  o f  
t h i s  p r e s u m p t i o n  in p r ac t i ce  d o e s  n o t  su f f i ce  to g u a r an t ee  the  i ne r op e r a b i l i t y  o f  t r a n s - f r o n t i e r  se rv i ces  w i t h i n  the  
C o m m u n i t y ,  t h e  C o m m i s s i o n  can  m a k e  the  r ef e r ence  to the s t anda rd  in q u e s t i o n  m a n d a t o r y  to t he  e x t en t  s t r i c t ly  
n e c e s s a r y  t o  e n s u r e  suc h  i n t e r op e r ab i l i t y  a n d  to i m p r o v e  f r e e do m o f  c ho i ce  for  users .  T h e r e  wi l l  m o s t  p r o b a b l y  not  
b e  a n y  m a n d a t o r y  s t a n d a r d s  for  v a l ue -  a d d e d  se rv i ces  s ince  the  p r o c e d u r e  m e n t i o n e d  a b o v e  w a s  c o n c e i v e d  for 
a p p l i c a t i o n  to  bas i c  s e rv i ce s  such  as p a c k e i - s w i t c h e d  data  i r an smi ss i o n  an d  the  I S D N .  3)  S i n c e  the C o m m i s s i o n  wil l  
h a v e  t o  i m p r o v e  t he  f r e e d o m  o f  c h o i c e  for  u s e r s  w h e n  m a k i n g  the  r e f e re n c e  to  a E u r o p e a n  s t a n d a r d  m a n d a t o r y ,  this  
wi l l  no t  p r e v e n t  a  c o m p a n y  that  o f fe r s  se rv i ces  r elated to m a n d a t o r y  s i a n da rd s  a l so  to  o f f e r  o t he r  se rv i ces .  4 )  H i e  
O N P  D i r ec t i v e  is a " f r a m e w o r k "  d i r e c t iv e ,  to be f o l lo we d  by d i r e c u v e s  o n  s pe c i f i c  i ssues .  In t h i s  c o n t ex t  t he  C o u n c i l  
d e c i d e d  o n  t he  w o r k  p r o g r a m m e  in t he  f ield o f  O N P  for the next  years .  In p ar t i cu l a r ,  t h i s  p r o g r a m m e  p r o v i d e s  that  
: t h e r e  wi l l  be  s pe c i f i c  O N P  D i r ec t i ve s  for  l eased  l ines and  voice  t e l e p h o n y ;  by  1 J a n u a r y  1991,  t ec h n i ca l  i nt er face s  
a n d  s e rv i ce s  f ea t u r e s  c o n c e r n i n g  p a c k e t - s w i t c h e d  da t a  i r a n s mi ss io n  a n d  the  I S D N  wi l l  b e  e s t a b l i s he d  a n d  c o u l d  be 
m a d e  m a n d a t o r y  a c c o r d i n g  to  t he  p r o c e d u r e  m e n t i o n e d  a bove .  O N P  c o n d i t i o ns  wi l l  be  a d o p t e d  in t he  f o r m o f  
r e c o m m e n d a t i o n s  b y  I J u l y  1991 a n d  I J a n u a ry  1992 for  p a c k e t - s w i t c h e d  d a t a  t r a n s m i s s i o n  an d  t he  I S D N  
r e sp e c t i v e l y ;  t h e  C o u n c i l  wi l l  e x a m i n e  C o m m i s s o n  p r op o s a l s  in 1992 a n d  the r ea f te r  b y  w h i c h  the  r e c o m m e n d a t i o n s  
m e n t i o n e d  a b o v e  w o u l d  b e  t r a n s p o s e d  into d i r ec t ives  The  Se rv i ces  D i re c t iv e  O n  2 8  J u n e  1989,  t he  C o m m i s s i o n  h a d  

a d o p t e d  a  f i rs t  d ra f t  o f  t he  Se r v i c e s  D i r ec t i ve  on  the  bas i s  o f  Ar t i c l e  9 0 ( 3 )  o f  t he  T r ea t y .  H o w e v e r ,  t he  C o m m i s s i o n  
p o s t p o n e d  its e n t r y  i n t o  f o r ce  so t ha t  the  C o u n c i l  o f  Mi ni s t e r s  w o u l d  h a v e  s u f f i c i en t  t i m e  to a d o p t  t he  D i r ec t i v e  on  

O p e n  N e t w o r k  P r o v i s i o n  ( the  O N P  D i r ec t i ve )  Thus,  the C o m m i s s i o n  w i s h e d  to  see  t he  Se r v i c e s  D i r ec t i ve  e n t e r i n g  

i n t o  f o r ce  o n  t he  s a m e  d a y  as t he  O N P  Di re c t iv e  - 3 - The bas ic c o n c e p t  o f  t he  S e r v i c e s  D i r ec t i v e  is as  f o l l o w s  : 
T h e  e x c l u s i v e  o r  spe c i a l  r i gh t s  o f  t he  P T T s  in the f ield o f  ( e l e c o m m u n i c a t i o n s  s e rv i ce s  h a v e  to be  a b o l i s h e d ,  w i t h  
t h e  e x c e p t i o n  o f  v o i c e  t e l e p h o n y  a n d  t he  n e t w o r k  i nf ras t ruc tu r e  T he  Di r ec t i ve  d o e s  no t  a p p l y  to  t he  t e l ex  s e rv i ce  
a n d  a l l o w s  t he  M e m b e r  S t a t es  to  p r oh i b i t  t he  s i mp l e  resale  o f  c apac i t y  o f  l eased  l ines  for  a t r ans i t i ona l  p e r i o d  e n d i n g ,  
i n  p r i n c i p l e ,  o n  3 1 D e c e m b e r  1992.  A s  s o o n  as t hi s  Di rec t ive  enter s  i nto force ,  p r i va t e  s e rv i c e  p r o v i d e r s  wi l l  b e  a b l e  
t o  o f f e r  v a l u e - a d d e d  t e l e c o m m u n i c a t i o n s  se rv i ces  in c o m p e t i t i o n  wi th t he  P T T s  t h r o u g h o u t  t he  E u r o p e a n  C o m m u n i t y .

Z,V//£A / - “I B



From 1 January 1993, they will also be able to offer basic services by w ay o f  the sim ple resale o f  capacity o f  leased 
lines. The basic thrust o f  the liberalization o f  basic data transmission services from  1 January 1993 w ill be 
m aintained. In addition , all valued- added services will be liberalized im m ediately upon the D irective's entering into 
force. A t the m eeting o f th e  C ouncil o f  M inisters o f  7 December 1989, the C om m ission accepted, as part o f  a global 
com prom ise, to  m odify certain 'aspects o f  the Services Directive as follows : 1) The C om m ission may consider to 
prolong the transitory  period during w hich the sim ple resale o f  capacity may be prohibited  beyond 31 Decem ber 1992 
up to 1 January 1996 for individual M em ber States whose network for packet-sw itched data transmission services 
is not yet sufficiently  developed. 2) The second change which the C om m ission accepted concerns the so-called 
"cahier de charges” (set o f  obligations) that may, under certain conditions, be im posed by a M ember State on private 
service providers to the extent that this is necessary to safeguard the operation o f  services o f general econom ic 
interest w hich have been entrusted to a public undertaking in the sense o f A rticle 90(2) o f  the Treaty. Such a set o f 
obligations can only be used in the field o f  basic packet- or circuit -sw itched data transm ission and only if  the 
activity  o f  com peting service providers risks to obstruct the performance o f  the particular tasks asigned to the national 
P I T  in question. In all o ther instances, the provision o f  basic data transm ission services w ill be free from 1 january  
1993. It is provided that the C om m ission will scrutinize any set o f obligations w h iih  a M em ber State may w ant to 
propose. The M em ber States w ill therefore have to notify their proposed sets o f  obligations at the planning stage by 
30 June 1992 so tUat the Com m ission can check on their compatibility w ith C om m unity law before they will be 
im plem ented. 3) The revised version o f the Services Directive contains a review  clause according to w hich the 
Com m ission will exam ine, in the course o f  the year 1994, the working o f the provisions concerning the set o f 
obligations w ith a view  to determ ine whether they have to be changed. This perm its the Com m ission to take account 
o f  the technological change on the one hand and possible distortions o f trade betw een M em ber States on the other 
hand.
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C O M M I S S I O N  S U P P O R T S  C O O P E R A T I O N  IN T H E  D E V E L O P M E N T  O F  A  P A N - E U R O P E A N  M O B I L E  
T E L E P H O N E  S Y S T E M

T h e  E u r o p e a n  C o m m i s s i o n  h as  f o r m a l l y  r ea s s u re d  t hree  m a j o r  E u r o p e a n  e l e c t r o n i c s  a n d  t e l e c o m m u n i c a t i o n s  
c o m p a n i e s  - t he  G e r m a n  A E G  A k t i e n g es e l i s c h a f t ,  the  F r e n c h / D u t c h  Al ca t e l  N V  a n d  t he  F in n i s h  O y  N o k i a  - t ha t  the  
c o n s o r t i u m  t h e y  h a v e  f o r m e d  t o  d e v e l o p  a  p a n - E u r o p e a n  r pobi lc  t e l e p h o n e  s y s t e m  d o e s  no t  c o n t r a v e n e  the  
C o m m u n i t y ’s c o m p e t i t i o n  rules .  In 1987,  E u r o p e a n  t e l e c o m m u n i c a t i o n s  a d m i n i s t r a t i o n s  s i gn e d  a m e m o r a n d u m  ol 
u n d e r s t a n d i n g  in t h e  c o n t e x t  o f  t he  C E P T  ( C o n f e r e n c e  e u r o p e e n n e  des  a d m i n i s t r a t i o n s  des  pos i e s  et des  
t e l e c o m m u n i c a t i o n s )  to  i n t ro d u c e  a p an -  E u r o p e a n  p ub l ic  dig i t a l  c e l lu l ar  t e l e c o m m u n i c a t i o n s  s y s t e m  in the i r  
r e s p e c t i v e  c o u n t r i e s  b y  1991.  T h i s  p l a n n e d  s ys t e m,  ca l l ed  t he  G S M  ( fo r  " G r o u p  s pe c i a l  m o b i l e " )  s y s t e m ,  is a n e w  
c o m m u n i c a t i o n s  s y t e m  w h i c h  d o e s  no t  ye t  exi s t .  T h e  o n l y  p o t en t i a l  b u ye r s  w i t h  r e s pe c t  to the  G S M  s y s t e m  are  at 

p r e s e n t  t he  n a t i o n a l  n e t w o r k  o p e r a t o r s  in t he  C E P T  c oun t r i es ,  or  the  c o m p a n i e s  a c t i ng  o n  b e h a l f  o f  t ho se  o p e r a t o r s .  
In o r d e r  t o  pa r t i c i pa t e  in t h i s  n e w  p ro j ec t ,  Al ca t e l  a nd  N o k i a  set  u p  a c o n s o r t i u m  k n o w n  as E C R  9 0 0 ,  w h i c h  wi l l  
j o i n t l y  d e v e l o p ,  m a n u f a c t u r e  a n d  sel l  t he  p a n - E u r o p e a n  dig i t a l  c e l lu l ar  m o b i l e  t e l e c o m m u n i c a t i o n s  s y s t e m ,  a n d  par t s  

t he r eo f .  M o s t  o t h e r  c o m m u n i c a t i o n s  h a v e  l ik ewi se  g r o u p e d  t o g e t h e r  in o r d e r  to  b i d  e f fe c t iv e l y  for  t he  ca l l s  for  
t e n d e r s  w h i c h  h a v e  e m a n a t e d  f r o m  t he  n e t w o r k  o pe r a t o r s  ( PTTs ) .  M o r e  t h an  h a l f  a d o z e n  c o n s o r t i a  are  t hus  
p a r t i c i p a t i n g  in t he  d e v e l o p m e n t  o f  t he  p a n - E u r o p e a n  s ys t em w h i c h  is p r e s e n t l y  u n d e r  w a y .  A E G ,  Al ca t e l  a n d  N o k i a  
w e r e  t he  f i rst  c o n s o r t i u m  to  n o t i f y  t he i r  c o o p e r a t i o n  a g r e e m e n t  to the  C o m m i s s i o n ,  s e e k i n g  a s s u r a nc e s  tha t  it d i d  not  

en t a i l  a n y  c o m p e t i t i o n  p r o b l e m s .  T h e  C o m m i s s i o n  has  n o w  c o n f i r m e d  by  w a v  o f  a f o r ma l  de c i s i on  tha t  in t he  ve ry  
s pe c i a l  c i r c u m s t a n c e s  s u r r o u n d i n g  t he  d e v e l o p m e n t  o f  the G S M  s ys t em the  c o o p e r a t i o n  d o e s  not  fall  w i t h i n  t he  s c op e  
o f  A r t i c l e  85 ( 1 ) :  t he  c o m p a n i e s  a c t i ng  i nd i v i d ua l l y  c ou l d  not ,  in v i e w o f  the  v e r y  h e a v y  i n v e s t m e n t  i n v o l v e d  a n d  
t he  t i gh t  t i m e - s c h e d u l e  i m p o s e d  in t he  cal l s  for  t ende r s ,  h a v e  been  e f f e c t ive  c o m p e t i t o r s  for  the  p u r p o s e  o f  t hi s  
p ro j ec t .  O t h e r  c o n s o r t i a  wi l l  be  d ea l t  w i t h  w h e r e  a p p r o p r i a t e  a l o n g  s i mi la r  l ines.
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fie Commission Press Release - Kef: IP/90/896

THE C O M M ISSIO N  TERM IN A TES IN FRING EM ENT PROCEEDINGS A G A IN ST  IRELAND C O N CERN ING  
THE TELEPH O N E SET M ONOPOLY

The C om m ission has decided to term inate the infringem ent proceedings it initiated in February in respect o f 
Ireland 's failure to  fulfil its obligation to apply Com m ission Directive o f  16 M ay 1988 on com petition in the markets 
in telecom m unications term inal equipm ent. U nder that Directive, member states had to w ithdraw  the exclusive eights 
enjoyed by their telecom m unications adm inistrations in relation to the m arketing o f  term inal equipm ent and inform 
the C om m ission o f  the measures taken to that effect. The Irish G overnm ent com plied only partially w ith that 
obligation, m aintain ing the m onopoly held by the public enterprise TELECOM  EIR A N N  in respect o f the marketing 
o f  the first telephone set. Following a num ber o f  discussions between the C om m ission and the Irish Governm ent, 
the latter finally agreed to abolish the m onopoly as from 1 July 1990. TELECO M  E IR A N N 's private-sector 
com petitors can now m arket such equipm ent on an equal footing. The C om m ission is also m onitoring the 
im plem entation o f  the D irective by the other mem ber states. Further infringem ent proceedings have been initiated 
against B elgium  and D enm ark. The C om m ission has decided, however, to term inate the proceedings against the latter 
country as it has since com plied w ith the D irective by abolishing the exclusive rights granted in connection with 
PABXs.



EC Commission Press Release - Ref: IP/91/48

EURO PEA N  C O M M ISSIO N  CLEARS THE AT& T/NCR CONTESTED TA K EO V ER  BID

The American T elephone and Telegraph Com pany (AT&T) has made a takeover bid for all the shares o f  NCR 
C orporation (N C R). The bid is resisted by the Board o f  NCR, and A T& T is now try ing  to  collect proxy votes in 
order to gain control at a  forthcom ing general m eeting o f  the shareholders o f  N CR. A T& T is the w orldw ide leader 
in the telecom m unications business. It manufactures and distributes the w hole range o f  telecom m unications 
equipm ent, com puters, and data netw orking products. NCR is the w orld’s 12th largest inform ation service company. 
Its m ain business is the m anufacture, installation and servicing o f  business inform ation processing system s and 
autom atic retail and financial w orkstations. The C om m ission’s appraisal, under the C om m unity M erger Regulation, 
has concentrated m ainly  on the vertical and the conglom erate aspects o f  the concentration: - NCR, although not one 
o f  the m ajor overall m anufacturers o f  hardw are in the Comm unity, has a strong position on the financial and retail 
w orkstations m arkets (A utom atic Teller M achines, Electronic Points o f  Sale, Electronic Cash Registers), w hile A T& T 
has a w ide range o f  activities in markets w hich are iinked, mainly upstream, to the w orkstations business. O ne o f 
the m ost im portant o f  these is the control o f  the source o f  the UNIX operating system  software, w hich AT& T 
licenses very w idely; - The conglom erate aspect is mainly concerned with the possible technical com plem entarity 
o f  A T& T ’s telecom m unication and com puter netw orking and N C R ’s w orkstation business. The Com m ission found 
that the proposed concentration does not create or strengthen a dom inant position on these C om m unity markets. 
Therefore, it has decided not to oppose the operation and to declare it com patible w ith the common market under 
the M erger R egulation. The ready availability o f  the UNIX operating system to .com petitors o f  AT&T and NCR is 
an im portant aspect o f  the overall market picture, and the Comm ission will pay particular attention to the 
maintenance o f  this aspect o f  current com petitive conditions.
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EC Commission Press Release - Ref: IP/91/303

T H E  C O M M I S S I O N  I M P O S E S  S T R I C T  O B L I G A T I O N S  IN ITS A P P R O V A L  T O  T H E  A L C A T E L / T E L E T T R A  

M E R G E R

In its f i rst  d e c i s i o n  u n d e r  the  m e r g e r  R e g u l a t i o n  af ter  a full  e n q u i r y ,  t he  C o m m i s s i o n  has  a p p r o v e d  t he  m e r g e r  
b e t w e e n  t h e  F r e n c h  g r o u p  Al ca t e l  a n d  F i a t  s ub s i d i a r y  Tele t t r a .  su b j ec t  t o  s t r i c t  o b l i g a t i o n s  w h i c h  h a v e  b e e n  i m p o s e d  
on  A l ca t e l  a n d  f i rm a s s u r a n c e s  g i v e n  b y  T e l e f o n i c a ,  t he  S pa n i s h  t e l e c o m m u n i c a t i o n s  o p e r a to r .  S i r  L e o n  Br i t t an . - V i ce  
P r e s i d e n t  o f  t h e  C o m m i s s i o n  in c h a r g e  o f  c o m p e t i t i o n  po l i cy ,  said:  " Th i s  m e r g e r  r a i sed  se r i ous  q u e s t i o n s  o f  
c o m p e t i t i o n  p o l i c y  b e c a u s e  o f  its i m p a c t  o n  the  t e l e c o m m u n i c a t i o n s  m a r k e t s  in S p a i n ,  w h e r e  t he  p a r t i e s ’ c o m b i n e d  
m a r k e t  sh a r e  fo r  t r a n s m i s s i o n  e q u i p m e n t  is a r o u n d  80 %.  N o r m a l l y ,  t h i s  w o u l d  b e  u n ac c e p ta b le .  I h a v e  h o w e v e r :
- O b t a i n e d  s i g n i f i c a n t  c o m m i t m e n t s  f r o m  A l ca t e l  as  a r esul t  o f  w h i c h  it h a s  a g r e e d  to  b u y  T e l e f o n i c a ' s  sha re s  in 
Al ca t e l  a n d  Te l e t t r a .  In t h i s  w a y ,  c o m p e t i t i o n  wi l l  be  o p e n e d  up  b e t w e e n  s u p p l i e r s  o f  e q u i p m e n t  to T e l e f on ic a .  M y  
c o n c e r n  w a s  t ha t  l inks  b e t w e e n  a  t e l e c o m m u n i c a t i o n s  o p er a t o r  an d  its s up p l i e r s  m a y  d i s t or t  c o m p e t i t i o n  by  g i v in g  

t ho s e  s u p p l i e r s  p r i v i l e g e d  m a r k e t  access .  T h e  C o m m i s s i o n ’s d ec i s i o n  t h e r e fo r e  i m p o s e s  st r i c t  legal  o b l i g a t i o n s  in 
o r d e r  to  e n s u r e  t ha t  t h e s e  c o m m i t m e n t s  a r e  f u l ly  r e spec t e d .  - In add i t i o n ,  I h a v e  r e c e i v e d  a s s u r a nc e s  f r o m  T e l e f o n i c a  
t ha t  it wi l l  p u r s u e  a  d i v e r s i f i e d  b u y i n g  p o l i c y  a n d  wi l l  r e sp o n d  to a p p r o a c h e s  f r o m  n e w  supp l ie r s .  It has  a g r e ed  to 

c l a r i fy  u s  t e c h n i c a l  a p p r o v a l  p r o c e d u r e s  a n d  h a s  d ec l a r ed  that  an  i ndus t r i a l  p r e s e n c e  in S p a i n  wi l l  n o  l o n g e r  be a 
d e c i s i v e  f ac t or  in a w a r d i n g  c o n t rac t s" .  O n  thi s  bas i s ,  the  C o m m i s s i o n  is s a t i s f i e d  t ha t  t he  S p a n i s h  m a r k e t  for  
t r a n s m i s s i o n  e q u i p m e n t  is o p e n  to  c o m p e t i t i o n  a n d  that  t he re  is n o  d a n g e r  t ha t  t h i s  m e r g e r  wi l l  l ead  to  t h e  c r ea t io n  
o f  a  d o m i n a n t  m a r k e t  p o s i t i o n  there.  S u p p l i e r s  o t h e r  t han  the c o m b i n e d  A l ca t e l / T e l e t t r a  g r o u p ,  w h e t h e r  e s t ab l i sh ed  
in S pa i n  o r  no t ,  wi l l  b e  ab l e  to  c o m p e t e  e f f e c t ive ly  for  o r de r s  in S pa i n .  B a c k g r o u n d  Al ca t e l  is the 
t e l e c o m m u n i c a t i o n s  s u b s i d i a r y  o f  t he  F r e nc h  A l ca t e l -  A l s t h o m  g r oup .  Te l e t t r a  is t he  t e l e c o m m u n i c a t i o n s  s ub s i d i a r y  
o f  t he  I t a l i an  Fiat  g r o u p .  T e l e f o n i ca  is t he  S p a n i s h  t e l e c o m m u n i c a t i o n s  o p er a t o r .  A l ca t e l  a n d  Te le r t r a  no t i f i ed  the i r  
m e r g e r  to t he  C o m m i s s i o n  o n  10 D e c e m b e r  1990.  T he  C o m m i s s i o n  d e c i d e d  o n  21 J a n u a r y  1991 to c a r ry  ou t  a full 
e n q u i r y  u n d e r  t he  m e r g e r  R e g u l a t i o n .  W i t h  t he  pa r t i e s '  c oo p e r a t i on ,  it has  b e e n  p o s s i b l e  to c o m p l e t e  t h i s  cas e  a full 
six w e e k s  b e f o r e  t h e  e x p i r y  o f  the  l egal  d e a d l i n e  laid d o w n  in the  R e g u l a t i o n .  * * *
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EC Commission Press Release - Ref: IP/91/648

C O M M ISSIO N  LAU NCH ES FORM AL INVESTIGATION INTO IN TERN A TIO N A L TELEPHONE CHA RGES

A prelim inary exam ination o fin tem ationa l telephone charges has given the C om m ission reason to believe that the 
level o f  these charges both w ithin the European C om unity and between M em ber States and other parts o f  the World 
m ight result from  anti-com petitive arrangem ents between Telecom m unications O rganisations in breach o f  EC 
com petition rules. T he C om m ission has therefore decided to proceed to  a full and formal inquiry. The Com m ission 
has w ritten to  the Telecom m unications O rganisations in the 12 M em ber States requesting detailed inform ation on 
their prices, costs and international pricing arrangements. This will enable the C om m ission to assess w hether there 
is indeed a v iolation o f  the com petition rules and to ensure that the level o f  international telephone charges is 
proportionate to  the costs o f  the services provided. The investigation covers both the charges to the users (known 
as collection charges) and the prices paid by each Telecom m unications O rganisation to its counterparts in oth?r 
countries for the delivery  o f  the calls originating in those countries (known as accounting rates). The Com m ission ^ 
w ill assess w hether any arrangem ents between the organisations violate A rticle 85 o f  the Treaty, or w hether they \  
constitu te the im position o f unfair selling prices in breach o f  Article 86. The investigation is being pursued under 
C ouncil R egulation 17/62, which gives the Com m ission considerable powers o f  investigation in order to enforce the 
com petition  rules. S ir Leon Brittan, C om m issioner for com petition policy, said: "The decision to proceed with a 
formal investigation show s the C om m ission’s determ ination to ensure that consum ers and business users benefit from 
m axim um  price transparency and full com pliance w ith the com petition m les”. C ontact for journalists: Mr. P. G uilford
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EC Commission Press Release - Ref: IP/91/935

C O M M ISSIO N  A DO PTS FIRST EXEM PTION DECISION IN THE TELEC O M M U N IC A TIO N S SECTOR

The C om m ission has adopted its first formal decision applying the com petition rules o f the EEC Treaty to a 
cooperation agreem ent between a telecom m unications organisation (TO) and a private operator for the provision o f 
a telecom m unications service. As outlined in the C om m ission’s recently adopted "G uidelines on the application o f 
the EEC com petition rules in the telecom m unications sector" (1), cooperation between T O ’s and other operators is 
increasing. The C om m ission recognizes that such cooperation can bring about im portant benefits, such as the 
im provem ent o f  existing services or the transfer o f technology. However, such agreem ents can restrict com petition 
not only between the tw o partners them selves but also vis-a-vis third parties where the TO gives more favourable 
netw ork access to its cooperation partner than to other com peting service providers. M oreover, a cooperation 
involving the m onopolist for the netw ork provision may have an undesirable dissuasive effect vis-a-vis potential 
m arket entrants. The benefits and adverse effects must be weighed in each case. The case at hand involves the Irish 
telecom m unications organisation, Bord Telecom Eireann (Irish Telecom ) and M otorola Ireland Ltd., a subsidiary o f 
the US M otorola G roup, who have jo in tly  set up a company, Eirpage Ltd., to provide a nationwide radiopaging 
service interconnected to Irish T elecom ’s telecom m unications network. Paging is a one-w ay means o f  com m unication, 
w ith the sim plest form enabling the earner o f  a "beep" device to call back after being paged while on the move. 
Follow ing the principles set out in the G uidelines, this cooperation between two potential com petitors was found to 
fall under A rticle 85(1). But it also made possible the rapid introduction o f  a new paging service previously 
unavailable to consum ers and businesses in Ireland, such as nationwide coverage and direct contact with the paging 
service subscriber.The market for the sale o f  paging receive equipm ent may also be expected to benefit, as 
subscribers to the Eirpage service are free to use any brand o f  com patible receive units on the system, w hich has 
been so construed as to allow the broadest possible range o f  com patibility. Under these circum stances, the 
Com m ission concluded that the cooperation could be exempted under Article 85(3) o f  the EEC Treaty. This 
favourable attitude was subject to several conditions, including assurances by Irish Telecom as the public network 
provider that it will make available to independent companies who wish to provide paging services in com petition 
w ith Eirpage the required facilities such as antennae and transmitters. M arket entrants may also choose to buy and 
install such equipm ent them selves. It should be noted that the Eirpage com pany pays Irish Telecom an annual fee 
designed to cushion the investment in the paging infrastructure, which was partly funded under the C om m unity’s 
"STAR" program m e aimed at developing less forward regions o f  the C om m unity through im proved 
telecom m unications services. In addition, Eirpage is charged full commercial rates for all Irish T elecom ’s facilities 
such as the use o f  leased lines. Com peting operators would be subject to the same terms. (1) OJ C 233 o f 6 
Septem ber 1991 * * *



C O M M ISSIO N  C LE A R S A LC A TEL’S ACQUISITION OF A EG ’S C A B LE BUSINESS

EC Commission Press Release - Ref: IP/91/1192

The C om m ission has approved the m erger between Alcatel Cable and AEG Kable. Alcatel is taking over A E G ’s 
cable business in G erm any, w ith the exception o f  the m otor vehicle cable activ ity  w hich w ill be retained by AEG. 
The C om m ission exam ined the effect o f  the concentration on five d ifferent m arkets, nam ely telecom m unication 
cables, pow er cables, installation pow er cables, and enamelled wire as well as overhead alum inium  bare conductors. 
C able m arkets in the C om m unity are at a transitional stage, sh ifting  from national markets to one that is 
C om m unity-w ide, but the transition has not yet been com pleted and progress varies between product m arkets. 
However, only  the pow er cable m arket, among the markets exam ined in this case, can still be considered to be a 
national m arket. The C om m ission concluded that the merger w ill not create o r strenghten a dom inant position for 
the parties on any o f  these m arkets. D uring the investigation o f  the case, the C om m ission received a request from 
the G erm an authorities under A rticle 9 o f  the M erger Regulation for referral o f  the case to  the Federal Cartel O ffice 
on the basis that the m erger threatened to  damage com petition on the German m arket. The German authorities w ere  
particularly  concerned about the position in relation to telecom m unication cables and pow er cables. A fter careful 
consideration, the C om m ission decided that it did not accept that the concentration would adversely affect 
com petition on a national G erm an m arket and therefore rejected the request for referral. • • •
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The Sw edish telecom m unications group Ericsson and the German m anufacturer o f  radio and television receiving 
antennas H ans K olbe &  Co (K olbe) have agreed to form a jo in t venture (Ericsson Fuba Telekom G m bH ) w hich will 
be involved in the field o f  telecom m unications equipm ent. It will m anufacture line'transm ission systems, especially 
d igital cross-connect (D X C) technology. Kolbe will transfer to the new com pany all o f  its tangible and intangible 
assets relating to its digital transm ission equipm ent business. Ericsson will acquire a 51%  stake in the new com pany 
and 49%  will be held by Kolbe. Digital cross-connect transmission is an em erging technology w hich enables network 
operators to optim ize the use o f the existing telecom m unications infrastructure by looking for unused or under-used 
lines. The jo in t venture has been exam ined under the C om m unity’s M erger R egulation. The C om m ission has come 
to the conclusion that the operation does not raise serious doubts as to its com patibility  w ith the com m on m arket, 
since the affected m a rk «  is still in a developm ent stage and there are strong actual as well as potential com petitors.

EC Commission Press Release • Ref: IP/92/42

COMMISSION APPROVES JOINT VENTURE IN THE TELECOMMUNICATIONS EQUIPMENT INDUSTRY
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ERICSSO N  and A SCO M  HOLDING AG (Ascom ) have agreed to form a jo in t venture (A scom  Ericsson 
Transm ission A G ) w hich w ill be engaged in the field o f  public line transm ission, m ainly in Sw itzerland. Ericsson 
is a Sw edish group  w hich operates in the telecom m unications sector and related fields. A scom  is a  Sw iss electronics 
and telecom m unications group, the ultim ate parent com pany o f  w hich is the H asler Foundation. The jo in t venture 
has been exam ined under the C om m unity’s M erger Regulation. The C om m ission has come to the conclusion that 
the operation does not raise serious doubts as to  its serious com patibility w ith  the com m on m arket, since it affects 
com petition in the C om m unity only in the long term and not significantly. * * *

EC Commission Press Release - Ref: IP/92/576

COMMISSION APPROVES JOINT VENTURE IN THE TELECOMMUNICATIONS EQUIPMENT INDUSTRY
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P R O P O S A L S  F O R  A C T I O N  IN T H E  T E L E C O M M U N I C A T I O N ' S  S E R V I C E S  S E C T O R

EC C om m ission Press Release - Ref: IP/92/585

O n  t he  i n i t i a t ive  o f  V i c e - P r e s i d e n t  Pan d o l f i ,  t he  C o m m i s s i o n  has  d e c i d e d  to  a d o p t  f ou r  d o c u m e n t s  c o n c e r n i n g  the  
t e l e c o m m u n i c a t i o n s  s ec t o r  in p r e p a ra t i on  o f  the  s i ng l e  marke t .  In this f r a m e w o r k  t he  C o m m i s s i o n  h a s  l a u n c h e d  t w o  
p r o p o s a l s  for  C o u n c i l  d i r ec t iv e s  w h i c h  rep re sen t  i m po r t a n t  s t eps  f o rwa r d  in t he  h a r m o n i s a t i o n  o f  t e l e c o m m u n i c a t i o n s  
s e rv i c e s  a nd  in p a r t i cu l a r  vo i ce  t e l ep ho n y .  The  bas i s  for the p r op o s a l s  is the  d i re c t i ve  a d o p t e d  in 1990 oil the 
e s t a b l i s h m e n t  o f  t he  i n t e rna l  m a r ke t  t h r o u g h  the  a p p l ica t ion  o f  the p r i nc i p l e s  o f  o p e n  n e t w o r k  p r ov i s i o n  ( O N P )  to 
t e l e c o m m u n i c a t i o n s  s e rv i ces .  T h e  first  p r o p o s e d  d i r ec t ive  c on ce r ns  the  a p p l i c a t i on  o f  O N P  to v o i c e  t e l e p h o n y .  The  
p r o p o s e d  d i r e c t i v e  a i m s  to  p r o v i d e  for  a m i n i m a l  h a r mo n i s a t i o n  o f  the q u a l i t y  o f  t e l e c o m m u n i c a t i o n s  s e rv i ce s  a nd  
to d e f i ne  t he  r igh t s  o f  u se r s  o f  s uc h  s e rv i ces . (*)  T he  s e co nd  p r o p os ed  d i r ec t i ve  s u p p o r t s  the  m u t ua l  r e co g n i t i o n  o f  

n a t i on a l  a u t h o r i z a t i o n s  for  t e l e c o m m u n i c a t i o n s  se rv i ces  a nd  the  e s t a b l i s h m e n t  o f  a S i n g l e  C o m m u n i t y  
T e l e c o m m u n i c a t i o n s  L ic enc e .  B o t h  p r o p os a l s  are the resul t  o f  l ong c o n s u l t a t i o n s  w i t h  all i n t er e s t ed  par t i es .  
F u r t h e r m o r e ,  t he  C o m m i s s i o n  has  a d o p t e d  t w o  c o m m u n i c a t i o n s  e x a m i n i n g  the  s i t u a t i on  a n d  fu t ur e  c h a l l e n g es  m t wo  

o t h e r  i m p o r t a n t  areas .  T h e  f i rs t  paper ,  w h i c h  dea l s  wi th  t e l e c o m m u n i c a t i o n  t ar i f f s  in t he  C o m m u n i t y ,  p o in t s  ou t  that  
i m p o r t a n t  m r r a - C o m m u n i t y  pr i ce  d i spa r i t i es  for  t e l e p h o n e  cal ls persis t .  T h e s e  c o u l d  a f fec t  t he  i m p l e m e n t a t i o n  o f  the 
S i ng le  M a r k e t  a n d  t he  c o m p e t i t i v i t y  o f  bu s i ne ss e s  The  s e cond  paper ,  w h i c h  has  b ee n  p r e pa r ed  at the  i nv i t a t ion  o f  
t he  C o u n c i l ,  c ov e r s  t he  E u r o p e a n  i nd u s t ry  for  t e l e c o m m u n i c a t i o n s  e q u i p m e n t .  E q u i p m e n t  m a n u f a c t u r e r s  in the 
C o m m u n i t y  h a v e  e n g a g e d  in a p r oc e s s  o f  re- s t r uc t ur ing  and t oda y  we  n e e d  to r e i n f o r c e  the i r  p r e s en ce  in k e y  high 
g r o w t h  s e g m e n t s  a n d  ma r ke t s .  The  C o m m u n i c a t i o n  d i sc usse s  the s t reng t hs  a n d  w e a k n e s s e s  o f  the E u r o p e a n  indust rv 
c o m p a r e d  to t he  J a pa n e s e  an d  A m e r i c a n  an d  pu t s  f o rwa r d  severa l  p r o po sa l s  for  i m p r o v i n g  its c o m p e t i t i v en e s s .  
f * ) T h e  t ex t  o f  t hi s  p r o p os a l  s h o u l d  be  f i na l i sed  in the  next  few days .  - 2 - 1 .  O p e n  N e t w o r k  P r ov i s i o n  ( O N P )  for 
vo i ce  t e i e p h o n y  T h i s  p r op o sa l  is an i mp o r t a n t  s t ep  in the ha r mo n i s a t i on  s t r a t egy  o f  C o m m u n i t y ' s  T e l e c o m m u n i c a t i o n  

p ol i c y  The  p r o p o s e d  d i re c t i ve  on  the  a pp l i ca t i on  o f  open  n e t w o r k  p r o v i s i o n  to v o i c e  t e l e p h o n y  se rv i ces  has  three  
bas i c  goa l s  - T o  i m p r o v e  the  q ua l i t y  o f  t e l e p h o n e  se rv i ces  for pr iva t e  an d  b u s i n e s s  use r s  b y  se t t i ng  m i n i m u m  q ua l i t y  
s t a nd a r ds  to be p r o v i d e d  by  m e m b e r  States .  Th i s  w o u l d  inc lude  the t ime  it t akes  to h a v e  a p h o n e  ins t a l l ed ,  a n d  the 
r i gh t - t o  be  c o m p e n s a t e d  i f  q ua l i t y  s t a n d a r ds  are  not  met .  • To o pen  up acce s s  to the  p u b l i c  t e l e p h o n e  i n f ra s t ruc t ur e  
for  s e rv i c e  p r o v i d e r s  a n d  o th er  t e l ec o m  ope r a t or s ,  i nc l ud i ng  m o b i l e  p ho ne s ,  on  an e q u i t a b l e  and  n o n - d i s c r i m i n a t o r y  
bas i s .  - T o  e n h a n c e  C o m m u n i t y - w i d e  p r o v i s i o n  o f  voice  t e l ep h o n y  s e rv i c e s  T h i s  w o u l d  i nc l u d e  f i x ing  c o m m o n  
t e c h n i ca l  sp e c i f i ca t i on s ,  for  e x a m p l e  for  socke t s ,  e n a b l in g  the s a me  e q u i p m e n t  to be u se d  t h r o ug h  the  EC.  It w o u l d  
a l s o  a i m to h a r m o n i s e  p h o n e  n u m b e r s  on  an EC-w-ide bas is ,  as wel l  as e s t a b l i s h i n g  access  to t e l e p h o n e  inqu i r i es  
se rv i ces  c o v e r i n g  the  w h o l e  C o m m u n i t y  2. L i c ences  The  C o m m i s s i o n  is p r o p o s i n g  a d i r ec t ive  - w h i c h  is a l so  part  
o f  the h a r m o n i z a t i o n  St ra tegy - a i m i n g  to e s t ab l i s h  a ba l anc e d  and ef f i c i en t  p r o c e d u r e  for  the  m u t ua l  r ec o g n i t i on  o f  
l i cences ,  ac r os s  t he  C o m m u n i t y  i n c l u d i n g  a s i ng l e  C o m m u n i t y  l icence,  and  o t h e r  a u t h o r i s a t i o n s  for  t he  p r o v i s i o n  o f  
t e l e c o m m u n i c a t i o n s  s e rv i ces  i s sued  by  the  m e m b e r  states.  A C o m m u n i t y  T e l e c o m m u n i c a t i o n s  C o m m i t t e e  w o u l d  assist  
the  C o m m i s s i o n  in c a r r y i n g  ou t  t h i s  wo rk .  3. C o m m u n i c a t i o n  on t ar i f f s  T h e  p a p e r  r e v i e w s  p r o g r e s s  t o wa r d s  
a c h i e v i n g  t he  ' p r o g r e s s i v e  i m p l e m e n t a t i o n  o f  the  genera l  p r inc i p l e  that  c o m m u n i c a t i o n s  t ar i f f s  s h o u l d  f o l lo w  overa l l  
cos t  t r e n d s ' ,  w h i c h  w a s  g i v e n  as  a m a j o r  goal  in the C o m m i s s i o n  G r ee n  P ap e r  o n  the  d e v e l o p m e n t  o f  the  c o m m o n  
m a r k e t  for  t e l e c o m m u n i c a t i o n s  se rv i ces  and  e q u i p m e n t  a dop t ed  in 1988 T h e r e  is still a l ack o f  t r a n s - E ur o p ea n  
s t ruc t ur es  a n d  m a j o r  b o t t l e n e c k s  r e ma i n  in t he  C o m m u n i t \  h in d e r i ng  t e l e c o m m u n i c a t i o n s  d e v e l o p m e n t .  The  
C o m m i s s i o n ' s  C o m m u n i c a t i o n  on  t e l e c o m m u n i c a t i o n s  u n t h  in ihe C o m m u n i t y  s h o w s  the  c o n t i n u i n g  ' s u r c h a r g e '  
for  c r o s s i n g  n a t i o na l  b o r d e r s  in the  C o m m u n i t y  ■ First ly,  there  is a f ron t i e r  e f fe c t '  A t h r e e - m i n u t e  cal l  in peak  
t i me  f r o m  o n e  M e m b e r  St a t e  to a n o th e r  cost s ,  on ave rage ,  be t we e n  2 5 a nd  3 t i me s  the  p r i ce  c h a r g e d  for  t he  mo s t  
e x p e n s i v e  n a t i o n a l  l o ng -  d i s t a n c e  cal l ,  o v er  a c o m p a r a b l e  g e o g r ap h i ca l  d i s t anc e .  In o f f - p e a k  p e r i od s  t he  ra t i o  is 

b e t w e e n  5 a n d  6 t i m e s  as  m u c h ,  t hu s  especi a l l y  pe n a l i s in g  r es ident ia l  users .  - S e c o n d l y ,  t he  pr i ce  o f  a cal l  in o ne  
d i r e c t i on  w i t h i n  t he  C o m m u n i t y  o f t en  d i f fer s  s ign i f i can t ly ,  up to a fac tor  o f  t wo ,  f rom the  pr i ce  in t he  o p p o s i t e  
d i r ec t ion .  - T h i r d l y ,  t he r e  is a c o n t i n u i n g  lack o f  n ig h t - t i me  and w e e k e n d  t a r i f f  o f f e r i n g s  for  i n t e r na t i o n a l  t e l ep h o n y .  
In the  vas t  m a j o r i t y  o f  M e m b e r  Sta tes ,  o f f - pe a k  r ed uc t io n s  on na t iona l  cal l s  in t he  C o m m u n i t y  r a ng e  f r o m 3 2 %  to 
6 9 %  w h e r e a s  t he  r e d u c t i o n s  for  i n t r a - C o m m u n i r y  cai l s  are at mos t  33%.  T h r e e  c o u n t r i e s  o f fe r  n o  o f f - p ea k  tar i ffs 
to  o th er  C o m m u n i t y  cou n t r i e s .  4.  C o m m u n i c a t i o n  on  the state o f  E u r o p e ' s  t e l e c o m m u n i c a t i o n s  e q u i p m e n t  i ndus t ry .  
Th is  e x a m i n e s  t he  c o m p e t i t i v e  s t a te  o f  EC suppl i e r s ,  and assesses  the i r  s t r en g t h s  a nd  w e a k n e s s e s  a f f e c t ing  thei r  
ab i l i rv  to  m e e t  the  d e m a n d s  o f  a g e n u i n e  s ing l e  t e l e c o m m u n i c a t i o n s  ma r ke t ,  as wel l  as t he i r  c a p a c i t y  to c o m p e t e  
i n t e r n a t i o n a l ly ,  e s p e c i a l l y  w i t h  Ja pan  and  the U S  The i n d us t r y ' s  s t r eng t hs  i n c l ud e  a b ro a d  o pe r a t i on a l  b a s e  in the
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C om m unity, a strong relationship w ith the TOs and a comprehensive product range, w hile am ong its w eak points 
are m arket fragm entation and the duplication o f  R&O inherited from the past. C om m unity  action should aim  at four 
key objectives: the creation o f  a genuine internal m arket through further liberalisation  and harm onisation w ith in  the 
industry; supporting technological progress, above all by financing "priority technology  projects"; im proving the 
industry’s position in the term inal equipm ent sector through regular consultation w ith the operators them selves; 
w orking to  create a  level playing field w orldw ide by launching m ultilateral (G A T T , O ECD ), bilateral (Japan and 
US) and o ther initiatives. • •  •
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COM M ISSIO N  LAU NCH ES REVIEW  OF THE TELECOM M UN ICATIO NS SERVICES SECTOR

EC Commission Press Release * Ref: IP/92/837

At the initiative o f  V ice-Presidents Brittan and Pandolfi, the Comm ission has today adopted a report carrying out 
an overall assessm ent o f  the situation in the telecom m unications services sector. To tackle the problems identified, 
the C om m ission has decided to launch a wide consultation of all interested parties o n  the basis o f various opt'ions. 
This approach is fully consistent with the declaration of Birmingham where the Com m ission comm its itself 'to  
consult m ore w idely before proposing legislation which could include consultation with all the Member States and 
a m ore system atic use o f  consultation docum ents'.

This review  was required by rwo directives. The C om m ission 's 1990 directive on telecom m unications services 
(90/388/EEC ) provided for the opening up o f services such as leased lines to com petition, but granted a tem porary 
exception allow ing m onopolies on voice telephony to continue, subject to a reconsideration by the C om m ission in 
1992. The C ouncil's  1990 directive on Open Network Provision (90/387/EEC) set out a framework for the 
harm onisation o f  access to public telecom m unications networks and, where applicable, services and provided for a 
1992 review  o f  progress in this direction.

On the basis o f  this assessm ent, the Com m ission has found that, despite progress m ade since it published a Green 
Paper on the sector in 1987. a num ber o f bottlenecks remain, in particular that telephone users are obliged to pay 
excessively high tariffs for intra-Com m unity services. These are impeding the developm ent o f  the internal market, 
and have a detrim ental impact on cohesion as well as limiting the growth potential o f the sector.

The European C om m unity is characterised by the existence o f twelve technically diverging national networks. 
C om m unity-w ide services cannot therefore be guaranteed solely by the full im plem entation o f the com petition rules 
and the freedom to provide services. There is a need for harmonisatioo measures to ensure interoperability. Therefore, 
the continuity o f  C om m unity telecom m unications policy and the stable fram ew ork provided by the Green Paper for 
C om m unity and national reform s must be maintained. This concerns, in particular, the principle o f balance between 
liberalisation and harm onisation which has underpinned Comm unity telecom m unications policy since 1989.

In accordance with this approach the Comm ission has analysed the situation envisaging the four follow ing possible 
options for dealing w ith the problem s identified

O ption I Freezing the liberalisation process (which was started by the Green Paper and Com m ission D irective 
90/388 'E E C ). effectively m aintaining the starus quo

O ption 2 : Introducing extensive regulation o f  both tariffs and investments at C om m unity level in order to rem ove 
the bottlenecks and in particular the surcharge on intra-Com munity tariffs.

O ption 3 The liberalisation o f  all voice telephony, ic  international (inside and outside the C om m unity) and 
national calls.

O ption 4 : An interm ediate option o f  opening up voice telephony between M em ber States to com petition.

O ption 1 (m aintaining status quo) w ould involve a »ead> falling back o f the C om m unity market w ith regard to the 
U nited States snd the Japanese m arkets and therefore does not seem acceptable. O ption 2 could resolve som e o f  the 
problem s identified in the Review by means o f e g price- capping, but risks foregoing the efficiency gains o f  other 
options and furtherm ore w ould involve introducing extensive regulation at national and/or C om m unity level. Option 
3 and O ption 4 both represent substantial opportunities for moving forward although their im plications must be 
carefully studied.

The C om m ission 's policy on telecom m unications has always been to introduce com petition gradually. 
Im plem entation o f  O ption 3 w ould depart from this approach by introducing full liberalisation. The C om m ission
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considers, at th is stage, that such an option w ould give rise to  practical problem s unless questions such as ta riff 
rebalancing, access charges, etc. have been resolved. Therefore O ption 3"can only  be contem plated i f  introduced in 
phases. H ow ever. O ption 4 provides one o f  the possible interm ediate steps w hich m oreover provides a solution to 
one o f  the m ost serious bottlenecks identified in the Review (the ’fron tier’ effect). At this stage, the C om m ission 
therefore considers that O ption 4 seem s better suited than others to the fundam ental objectives o f  the C om m unity 
in this po licy  area.

In launching th is consultation, the C om m ission seeks comm ents on all the options set out in this Review. In 
particular, com m ents w ill be sought on the actions envisaged, the appropriate tim escale, the m aintenance and 
expansion o f  universal access, and any specific situations w hich need to  be taken into account. * * *
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EC Commission Press Release - Ref: IP/92/932

C O U R T  JU D G EM EN T ON TELECOM M UN ICATIO NS SERVICES DIRECTIV E

Sir Leon B rittan, EC com petition com m issioner, today welcomed the judgem ent o f  the C ourt o f  Justice in the 
telecom s services case.

In 1988, the C om m ission adopted D irective 90/338/EEC under Article 90(3) o f  the EC Treaty. This directive had 
the effect o f  ob lig ing  the M em ber States to abolish any existing m onopoly rights on the supply of 
telecom m unications services other than sim ple voice telephony. It also obliged them to take all necessary measures 
to  ensure that any com pany is able to supply these newly liberalised services.

The C ourt yesterday confirm ed the C om m ission’s power to issue this D irective, taking the same line as in its 
judgem ent in the term inals equipm ent case. The C ourt confirmed the C om m ission’s ju risd iction  to prohibit the grant 
o f  m aintenance o f  m onopoly rights that are contrary to the free movem ent and com petition provisions o f  the EC 
Treaty. In annulling  part o f  the Directive, the C ourt took exactly the same position that it had taken in the term inals 
case. This concerns specific provisions regarding the grant o f special rights and the renegotiation o f  existing contracts 
between telecom m unications com panies and purchasers o f  the Services w hich are liberalised under the Directive. The 
C om m ission will consider what measures it needs to take in this regard, but this will not effect the substance o f the 
Directive, any m ore than the sim ilar judgem ent o f  the Court did in the term inals case. ,



EC Commission Press Release - Ref: IP/92/1076

The C om m ission has noted reports on certain practices on the part o f  telecom m unications organizations in various 
M em ber States w hich could be in breach o f  the C om m unity rules on com petition.

O n exam ining published data on charges, it has found that there are differences betw een the rental/m aintenance 
charges for lines leased by such organizations to third parties and rental/m aintenance charges for lines offering direct 
access to  public data-sw itching netw orks.

The C om m ission is not at present aware o f  any objective factors providing justifica tion  for the differences in 
charges.

O n the basis o f  the inform ation at its disposal, the Com m ission considers that the differences in charges could be 
found to be contrary  to  the C om m unity rules on competition. If confirm ed, these practices on the part o f  
telecom m unications organizations enjoying inter alia exclusive rights w ith regard to the establishm ent and operation 
o f  public netw orks w ould run counter to the principles defined by the C ouncil and the Com m ission in the context 
o f  the liberalization o f  the telecom m unications sector.

For the purpose o f  vetting those practices, the Comm ission has requested additional information from the 
telecom m unications organizations concerned.

It w ill also exam ine any other inform ation sent to it.

COMMISSION REQUESTS INFORMATION FROM TELECOMMUNICATIONS ORGANIZATIONS



C O M M ISSIO N  O PEN S SECO N D -PH A SE PROCEEDINGS INTO SIEM EN S/PH ILIPS M ERGER IN THE CABLE 
BUSINESS

EC Commission Press Release - Ref: IP/92/1126

On N ovem ber I I ,  1992, Siem ens and Philips notified their intention to bring the optical fibre and 
telecom m unications cable business o f  Philips under the control o f  two jo in tly  controlled com panies, one for optical 
fibres and one for telecom m unications cables. Following this notification, the Bundeskartellam t inform ed the 
C om m ission that th is merger threatened to  create or strengthen a dom inant position on the German m arket and 
requested referral o f  the case to the German cartel authority.

Follow ing its own investigation, the Com m ission found that the proposed merge raised serious doubts as to its 
com patibility  w ith the comm on m arket. It decided to initiate second-phase proceedings in order to further investigate 
the case, in particular in view o f  the narrow supply structure created by the m erger both at national and C om m unity 
level. A referral to the B undeskartellam t is therefore not envisaged.
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EC Commission Press Release - Ref: IP/93/189

C O M M U N IC A TIO N  FROM THE COM M ISSIO N  TO THE EUROPEAN PA RLIA M EN T AND TH E CO U N CIL 
ON TR A N S-EU R O PEA N  DATA C O M M UN ICATIO N S NETW ORKS BETW EEN A DM IN ISTRA TIO N S

Follow ing an initiative by V ice-President Bangemann, the C om m ission today adopted a com m unication from  the 
C om m ission to  Parliam ent and the C ouncil together w ith tw o proposals for C ouncil D ecisions, one on a  series o f 
guidelines for trans-E uropean data com m unications netw orks between adm inistrations and the other on the adoption, 
in this sector, o f  a  m ultiannual C om m unity support program m e (IDA - Interchange o f  D ata betw een A dm inistrations).

This initiative constitutes the first application, w ithin the telecom m unications sector, o f  the C om m unity actions 
envisaged in the dom ain o f  trans-European netw orks.

It seeks to  reinforce the introduction o f  the functions essential for the efficient m anagem ent o f  the internal market 
through the use o f  high- perform ance data com m unications networks, w hile at the same time ensuring that the 
citizens o f  the U nion and the econom ic players derive maximum advantage from the four freedoms o f  m ovem ent 
defined in the Treaty o f  Rome.

From the European c itizen’s point o f  view, and by way o f  a practical exam ple, the data com m unications netw orks 
between adm inistrations w ill help to ensure the rapid processing o f  case files on social security benefits outside the 
national territory , prom ote personal m obility  through the creation o f  a netw ork linking the national em ploym ent 
agencies and set up netw orks for the prevention and control o f  natural disasters.

The budget requested for the execution o f  the developm ent work entailed under the IDA program m e am ounts to 
180 M ECU for five years, supplem ented over the same period by 75 M ECU in the form o f  a contribution to the 
developm ent o f  the statistical inform ation netw ork (COM EDI project) and by 85 M ECU for the developm ent o f  
various priority  netw orks (taxation, veterinary and phytosanitary inform ation, education and training, m onitoring o f  
exports).

Like the trans-European transport and energy network projects, the proposal for a program m e on the developm ent 
o f  data com m unications netw orks between

adm inistrations com es within the scope o f  the implem entation o f  the grow th initiative because:

- it w ill facilitate, through the im plem entation o f the master plans and follow ing consultations w ith the 
adm inistrations, the introduction o f  a netw ork architecture which, by reason o f  the necessary harm onization o f  
specifications, w ill result in the gradual upgrading o f  the physical infrastructures and their associated services in the 
least w ell endow ed M em ber States, thus reinforcing the cohesion o f  the C om m unity;

- it places at the disposal o f  the C om m unity a system for the adm inistration o f  C om m unity rules to  prom ote the 
functioning o f  the internal market for the benefit o f  economic operators, w hile at the same tim e offering them 
substantial advantages in terms o f  speed and efficiency. In this respect, the assurance given to  the econom ic players 
guaranteeing them  equitable treatm ent as far as Com m unity rules and the stepping-up o f  anti-fraud m easures are 
concerned w ill help  to  restore a clim ate o f  confidence (an indispensable requirem ent for enterprises and consum ers 
alike). In the sam e spirit, the steps being taken to  modernize the adm inistrative environm ent in which the enterprises 
operate w ill produce an overall im provem ent in their com petitiveness;

- the general availability  w ithin the C om m unity, as the result o f  a consistent program m e o f  investm ent, o f 
h igh-perform ance hardw are and software tools w ill provide incentives for using data com m unications system s for 
the exchange o f  inform ation - an activity currently inhibited by the non-existence o f  consistent standards and by the 
incom patib ility  o f  the basic national services.

As regards the prospects held out for European industry, the nature and extent o f  public investm ent over the com ing
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years w ill have a positive im pact on grow th and will contribute substantially to  efforts to trigger econom ic recovery, 
in keeping w ith the priority  objectives established at the Edinburgh Econom ic C ouncil held in Decem ber 1992.

Indeed, the creation o f  high-perform ance data com m unications services and innovatory applications w hich benefit 
both the national and the C om m unity adm inistrations will eventually produce:

- a sp in -o ff effect on the market which will favour the developm ent o f sim ilar services on a C om m unity scale to 
the advantage o f  the comm ercial operators. This, in turn, should help to ensure the profitability  o f  the investm ents 
initially authorized both by the suppliers o f  the equipm ent and by the telecom m unications operators;

- positive consequences for the C om m unity research programmes dedicated to the developm ent o f  a new generation 
o f  enhanced-perform ance netw orks (ISDN, wideband).

Lastly, this initiative w ill devote special attention to the harm onization o f  the adm inistrative rules am ong the 
C om m unity’s partners, notably within the European Economic Space and especially against the background o f 
enlargement.

The contributions m entioned above represent only a minute proportion o f  the investm ent needed to set up and 
operate the data com m unications netw orks between administrations: according to initial estim ates, w hich these studies 
will exam ine in greater detail, M em ber States w ill be required to invest a m inim um  o f 6 000 M ECU over five years. 
Furtherm ore, for the peripheral regions o f  the Com m unity, the modernization and upgrading o f data-processing and 
telecom m unications equipm ent as a prelude to the introduction o f  these netw orks w ould necessitate an investm ent 
o f  7 000 M ECU  over the next seven years. A detailed business plan and a schedule o f  com m itm ents dealing 
specifically w ith these investm ents will need to be drawn up jo in tly  by all the user adm inistrations.

Apart from C om m unity budget financing in line w ith the needs o f  projects o f  com m on interest, the m aster plans 
and the declaration o f  European interest w ill provide the basis for m obilizing the financing o f the EIB and the 
European Investm ent Fund.
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TELECOM S: THE ROAD AHEAD - SPEECH BY MR VAN MIERT, TO TH E POSTAL, TELEGRA PH  AND 
TELEPH O N E IN TERN ATIO NA L - BRUSSELS, 15 APRIL 1993

Is there any need to point out why the telecom m unications sector in the C om m unity has to evolve?

. its econom ic im portance (m ore than ECU 100 billion a year for telecom m unications services and ECU 30 billion 
for equipm ent)

. its im portance for the developm ent o f  new  technology and for em ploym ent

. the role it p lays in guaranteeing social cohesion, through the benefits it provides for less-favoured groups and 
outlying regions

. regional planning

Now there are a num ber o f  factors the C om m unity has to take into account here. It has to consider technological 
developm ent (at a tim e when satellites are gradually replacing copper w ire), .the new dim ension o f  the internal 
market, the som etim es very high cost o f  telephone comm unications, the poor use made o f  infrastructures, and 
international com petition.

The challenge facing the C om m unity is to strike a balance between these various aspects so as to enable businesses 
and society in general to reap the benefits o f  technological progress, the single m arket and com petition w ithout 
sacrificing any particular group in the pursuit o f  dogmatic objectives such as the im mediate introduction o f  fuly 
fledged com petition. This has to be done against the background o f  the already w ell-developed policy o f 
harm onization, standardization and liberalization.

The present situation

The C om m ission 's interest in this sector is nothing new It is discernible in the 1987 Green Paper on 
telecom m unications, in research and developm ent programmes, and in the w ork on standardization. All o f  these were 
necessary prelim inaries to the establishm ent o f  Com m unity-wide com petition, which has been introduced gradually 
in the area o f  term inal equipm ent and in that o f services with a high value-added com ponent. The tim e has now come 
when we sim ply must tackle the field which accounts for 80% of the sector, nam ely voice telephony.

Liberalization m ust continue

Telecom m unications cannot go on being a special case, a sector apart. It must be opened up within the context o f 
the liberalized single market; but liberalization will need the assent o f those involved. As was the case with 
C om m unity civil aviation policy, it will have to be gradual so as to allow organizations to adapt.

That is w hy the publication o f the C om m ission’s telecomm unications review  at the end o f  last year was follow ed 
by a very w ide-ranging consultation exercise during which the Com m ission sounded out more than 170 different 
groups.

Leaving aside differences o f  opinion on points where individual interests are at stake, this process o f  consultation 
has established the existence o f a consensus on the main options for the future. Telephony should be liberalized 
gradually over a fixed period throughout the Comm unity, w ithout an interm ediate stage in w hich only 
com m unications between M ember States w ould be liberalized.

What proposals can the Comm ission put forward?



The objective o f  e lim inating m onopolies in voice telephony in the C om m unity could be achieved in tw o stages. The 
first stage w ould see the application o f  the' policies already decided; this w ould  include the approval o f  the planned 
measures regarding m obile telephony by the end o f  1993. In the second stage, running from 1994 to 1997, telephone 
services w ould be opened up to com petition by a process o f  controlled liberalization (w ith the m aintenance o f  a 
high-quality  universal serv ice’ charges for access to the defined networks, m utual recognition o f  export licences, 
structural adjustm ents, etc.).

The C om m ission should also be publishing a green paper on public telecom m unications infrastructures by the end 
o f  1995.

These are som e o f  the main options emerging from consultations between the C om m ission and interested parties; 
they have still to be discussed w ith m y fellow  mem ber o f  the Comm ission, M r Bangem ann, after w hich the two o f  
us should very shortly  be recom mending a detailed proposal to the w hole C om m ission.

36
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C O U N C IL A D O PTS C OM M ON  POSITION ON A COU NCIL D IR EC TIV E IN THE SA TELLITE 
C O M M U N IC A TIO N  SECTO R

Today, 16 June 1993, the Council o f  Telecom m um nications M inisters, acting on a proposal ot M r M artin 
Bangemann o f  the C om m ission o f  the European Com m unities, adopted a C om m on Position on a C ouncil D irective 
'O n  the approxim ation o f  the laws o f  the M em ber states concerning satellite earth station equipm ent, am ending the 
scope o f  council D irective 91/263/E EC ’.

The developm ent o f  satellite com m unication has been up to now held back by the fragm entation o f  the C om m um niry 
market, in contrast to  the situation in the U nited States where this technology is m ore w idespread. A dynam ic m arket 
in the field o f  satellite  com m unications equipm ent and services w ould bring substantial benefits to the European space 
and telecom m unications industry, as well as the European economy as a whole.

This is particularly  im portant for the proposed European Ecnonomic A rea and as regards com m unications 
requirem ents in C entral and Eastern Europe, where satellite com m unication system s are well suited for infrastructure 
requirem ents and the Com m urrm ity 's Trans-European Networks initiative.

W ith a view to allow ing the C om m unity to achieve the full potential o f  sta llite  com m unications, the C om m ission 
adopted, on 20 N ovem ber 1990, the 'Green Paper on a Common Approach in the field o f  Satellite C om m unications 
in the European C om m unity’ which set out the proposals for a coherent C om m unity policy in the sector.

The C ouncil, in its corresponding Resolution o f  19 December 1991, confirm ed its agreem ent with the overall policy 
goals set out by the Com m ission.

The Council D irective on which a common position was adopted in the C ouncil today, responds to the first o f  the 
four m ajor policy goals set out in the Satellite Green Paper, namely ’...harm onisation and liberalisation for 
appropriate satellite earth sations...'.

An advanced open C om m unity-w ide market for satellite earth station equipm ent requires effective and efficient 
harm onised procedures for certification, testing, m arking, quality assurance and product surveillance. The Council 
D irective covers these procedures and conditions for the placing on the m arket o f  satellite earth station equipm ent 
and includes the objective laid down in the second-phase Terminals D irective (91/263/EEC), i.e. the m utual 
recognition o f  conform ity.

Besides the harm onised provisions set out in the Directive, satellite earth station equipm ent m ay be subject to 
licensing terms.

In creating an open C om m unity-w ide market for satellite earth stations, the D irective w ill assist m anufacturers o f  
satellite com m unications equipm ent to achieve the economies o f scale necessary to com pete effectively in European 
and w orld m arkets.

The C ouncil has accordingly adopted a Com m on Position on a fundam ental m easure, the first in a series o f  
proposals in the satellite  com m unications sector, which will now be rapidly proposed and w ill rem ove the rem aining 
obstacles in the C om m unity market for satellite com m unications equipm ent and services.

The Com m on Position on the Council Directive on Satelite Earth Station E quipm ent w ill now be forw arded to the 
European Parliam ent for a second reading.
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O P E N I N G  U P  T H E  I T A L I A N  M O B I L E  . T E L E P H O N E  M A R K E T

EC Com m ission Press Release - Ref: IP/93/607

O n  19 J u l y  t he  I t a l ian M i n i s t e r  for  pos t s  a n d  t e l e c o m m u n i c a t i o n s ,  M r  Pa g a n i ,  a n d  the  m e m b e r  o f  t he  Commission  
r e s p o n s i b l e  for  c o m p e t i t i o n  po l i cy ,  M r  V a n  Mi er t ,  d i sc us s e d  the p r o b l e m s  r a i se d  b y  t he  o p e n i n g - u p  o f  t he  I tal ian 
m o b i l e  t e l e p h o n e  m a r k e t .

M r  Pagan i  c o n f i r m e d  that  the  I tal ian G o v e r n m e n t  i n t ended  to l i beral ize the  m a r k e t  as r ap id ly  as poss ib l e ,  l i e  d r e w  
M r  Van  M i e n ' s  a t t e n t i o n , t o  the spec i a l  f ea ture s  o f  the Ital ian sys t e m an d  t he  legal  d i f f i cu l t i es  wh i ch  .arose as a r esul t  
M r  P ag a n i  h a d  no t  y e t  d e c i d e d  u p o n  the  bes t  a p p r o a c h  to the p r ob l em in t he  l ight  o f  e x p e r i e n c e  in o t h e r  M e m b e r  
S t a t es  a n d  t he  r e q u i r e m e n t s  o f  C o m m u n i t y  l aw He  sa id that  w h a t e v e r  c o u r s e  w a s  c h o s e n  he i n t e n de d  to act  in a 
spi r i t  o f  c l a r i t y  a n d  n o n - d i s c r i m i n a t i o n .  A spec i a l  c o m m i t t e e  w o u l d  be set  u p  s h o r t l y  to c o n s id e r  the  p r o c e d u r e  to 
be fo l l ow e d .

M r  Van  M i e n  w e l c o m e d  the  c o n s t ru c t i ve  i n t e n t i on s  M r  Pagani  ha d  e xp r es s ed ;  he  t o o k  n o te  o f  the d i f f i cu l t i es  w h i c h  
M r  P agan i  h a d  p o i n t e d  ou t ,  but  sa id  that  ac t i on  w a s  u r ge n t l y  n e e d e d  i f  a s i t ua t i on  w a s  no t . t o  b e c o m e  e s t a b l i s h e d  on 
the m o b i l e  t e l e p h o n e  m a r k e t  w h i c h  w o u l d  m a k e  it v e r y  di f f i cul t  to o p e n  it up  to  fai r  c om pe t i t i on .

He  said tha t  in c o n d u c t i n g  the  p r oc e e d i n g s  it h ad  ini t ia ted,  the C o m m i s s i o n  w o u l d  t ake  a c c o u n t  o f  the  f o r e s ee a b le  
p r og re s s  a i o n g  the  l i nes  i nd i ca t ed  b y  M r  Pagani .

The  C o m m i s s i o n  d e p a r t m e n t s  w o u l d  be p leas ed  to  co l l abo r a t e  wi th the I tal ian a u t h o r i t i e s  in o r de r  to a r r i ve  at a f orm 
o f  l i be r a l iz a t ion  w h i c h  w a s  c o m p a t i b l e  w i t h  C o m m u n i t y  law.

Mr  P ag a n i  a n d  M r  V a n  Mi e r t  a g r e e d  to m e e t  a g a i n  w h e n  Mr  Van  Mi er t  v i s i t ed  R o m e  in Se p t e m be r .
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S U M M A R Y  O F  A S P E E C H  B Y  M R  V A N  M I E R T  IN R O S M A L E N  ( " N E T H E R L A N D S ) :  ' T H E  R O L E  O F  C A B L E  
IN T H E  C O N T E X T  O F  C O M P E T I T I O N  IN E U R O P E ’

S p e a k i n g  o n  ' T h e  r o l e  o f  cab l e  in t he  c o n t e x t  o f  c o m p e t i t i o n  in E u r o p e ’, M r  V a n  M i e r t  b e g a n  b y  e x a m i n i n g  the  
m a i n  i ssues  o v e r  t h e  c o m i n g  ye a r s  a n d  s t r es sed  tha t ,  a l o n gs id e  t e c h n o l o g i c a l  d e v e l o p m e n t ,  t he  d e c i s i on s  a n d  c h o i ce s  
o f  po l i t i ca l  a u t h o r i t i e s ,  i n c l u d i n g  the  C o m m i s s i o n ,  w o u l d  c o n t i nu e  to  be o f  v i ta l  i m p o r t a n c e .

T h us ,  f aced  w i t h  t he  o b j e c t i ve  o f  full  l ibe r a l iz a t ion  o f  vo i ce  t e l e p h o n y  s e rv i ce s  s c h e d u l e d  for  1998,  the  C o m m u n i t y  

w o u l d  h a v e  to  t a k e  a  v i e w  on  all t yp e s  o f  co o p e r a t i o n  p ro j ec t s  c u r r e n t ly  b e i n g  d e v e l o p e d  b y  op er a t o r s .

T h e  q u e s t i o n  o f  ve r t i ca l  i n t eg r a t ion  w o u l d  h a v e  to be  addr ess ed ,  as  w o u l d ,  in t he  c o n t e x t  o f  t he  l i b e r a l i z a t i o n  o f  
s e rv i ces ,  t he  f u t u r e  s t a t us  o f  i n f ra s t ruc t ur e ,  a W h i t e  Pa p er  on  w h i c h  h a d  b e e n  a n n o u n c e d  b y  t he  C o m m i s s i o n  for  

1995.

M r  V a n  Mi e r t  w a s  c o n v i n c e d  tha t  s o m e  d e g r ee  o f  l i be ra l i za t i on  o f  i n f r a s t r uc t u r e s  w o u l d  be  n e e d e d  in t he  m e d i u m  

t erm.

It w a s  he r e  t ha t  a l t e r n a t i ve  i n f ra s t ruc t ur es ,  s uc h  as cabl e  t e l ev i s ion  n e t w o r k s ,  w o u l d  b e  ab l e  to p l ay  a  k e y  role.

M r  V a n  M i e r t  t h e n  r e fe r r e d  to  the  p r o j ec t s  a n n o u n c e d  recen t ly  by  the D u t c h  G o v e r n m e n t ,  in pa r t i cu l a r  t he  s e t t i n g - u p  
o f  a s e c o n d  n a t i o n a l  n e r w o r k  to  f os t e r  c o o p e r a t i o n  be t w e e n  the d i f fe r en t  o p e r a to r s  o f  a l t e r na t i ve  n e t w o r k s ,  s t r e s s i ng  
s t ra i gh t  a w a y  tha t  t h i s  w a s  a s t ep  in t he  r i gh t  d i r ec t ion .  In a ny  case,  t hes e  p r o j ec t s  w o u l d  g en e r a t e  d e b a t e  a n d  p e r h a p s  
l ead to s i m i l a r  i n i t i a t i ve s  in o th er  M e m b e r  Sta tes .  At  the  end  o f  a t r ans i t i on  p e r i od ,  a n d  in t he  c on te x t  o f  c o m p e t i t i o n  
in E u r op e ,  it w o u l d  c l e a r l y  be  d i f f i cu l t  to  re t a in  a s e cond ,  pu r e l y  na t iona l  o pe r a t o r .

M r  V a n  Mi e r t  c o n c l u d e d  by  ca l l i n g  on  cab l e  o p e r a t o r s  10 have  the  b o l d n e s s  a n d  e n t e r p re n e u r i a l  spi r i t  t o  se i ze  the  
ne w o p p o r t u n i t i e s  o p e n  to t hem:  d e v e l o p m e n t  o f  new se rvi ces  a n d  o p t i m a l  use  o f  c a p ac i t y  w e r e  t h e  c h a l l e n g e s  

a w a i t i n g  t he m.

The  C o m m i s s i o n  w o u l d  m a k e  e ve r y  e f for t  to c on t r i bu t e  to the d e v e l o p m e n t  o f  an  o p e n  a n d  c o m p e t i t i v e  
t e l e c o m m u n i c a t i o n s  m a r k e t  that  w o u l d  se rve  the  needs  o f  b us i ne sse s  a nd  the  pub l ic .
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T H E  FU TU RE OF PUBLIC SER V IC ES’: SUM M ARY OF SPEECH BY M R KAREL VAN M IER T - 21 
O CTO BER  1993

There is increasing concern in the C om m unity about what is felt to be a threat to those functions which, since the 
second w orld war, have generally been perform ed by the welfare state.

M r Van M iert takes the view that a num ber o f  principles do not entirely hold true. For instance:

- the equation ’public service = public enterprise’ does not correspond to any tangible reality;

- on the basis o f  a com parison o f  the situation in our Member States, it w ould take a particularly gifted observer 
to establish a cause- and-effect relationship between the relative size o f  the public sector and the quality  o f 
perform ance o f  public services;

- another equation often put forward - the identification o f public service w ith state m onopoly - has also been 
severely shaken by reality.

Why is this concept o f  public service becoming so important at this tim e? S in c e 'th e  m id-1980s and the 
im plem entation o f  the m easures set out in the C om m ission’s White Paper, the com m on market has been extended 
to services.

Several service industries are dom inated by public monopolies.

The success o f  C om m unity integration will increasingly come to depend on the efficiency of the trans-European 
netw orks (energy, telecom m unications, postal services, transport), and this is a field in which public service 
m onopolies predom inate.

If. in the years to com e, the C om m unity is to develop into a political entity (European Union), this new dim ension, 
w hich will encom pass social policy (social charter), cannot overlook the concept o f public service.

The continued existence o f  national enterprise monopolies is hard to reconcile with the C om m unity’s political 
objective o f  establishing an integrated single market in which every firm can operate at will.

Can we. for exam ple, continue to tolerate a situation where the German or French telecom m unications m onopolies 
can offer voice-telephony services to the British and, soon, the Swedish public (the United Kingdom and Sweden 
have both abolished their telecom m unications monopolies) whereas British or Sw edish enterprises may not offer the 
same services in G erm any or France1

The C om m ission, supported and often even anticipated by the Court o f  Justice, has merely ensured the application 
o f  the decisions taken by the M ember States in the treaties by beginning to open up the most cloistered m arkets, 
including those dom inated by the national m onopolies, to competition and free movem ent.

Yet. according to  M r Van M iert, the Com m ission is perfectly aware o f the serious dangers attendant on any sudden 
disturbance o f  the balance in sectors which are both sensitive and o f vital im portance to the economy as a whole. 
Wc also know  that the m arket cannot solve everything and thai. without going to far as to eliminate all com petition, 
public intervention m ay som etimes be needed to satisfy what are considered to be socially essential needs.

At all events, the C om m ission has chosen a gradual approach, so as to arrive at a balance between what is desirable 
and what is im m ediately feasible, this being an approach which gives those concerned the time to make the necessary 
adjustm ents (fo r exam ple, in their scales o f  charges); it is also an ’educational’ approach insofar as it allow s those 
concerned to  com e to term s w ith the new circumstances.



A gradual approach therefore, but coupled with careful preparation o f a new frame o f  rules to replace the m onopolist 
structure o f  the industries concerned. Contrary to what is often said, European-style liberalization does not lead to 
the introduction o f  cu t-throat com petition where the weak are crushed by the strong and where the most essential 
social needs are sacrificed m erely for the sake o f short-term profitability!

In fact, we are not faced with a choice between monopoly, ensuring that every citizen everywhere can always rely 
on receiving public services, and a system o f  free competition, leading inexorably to the m arginalization o f  the least 
advantaged individuals o r regions.

The market can som etim es satisfy a demand which is not necessarily met by the m onopolies, and experience shows 
that, in a com petitive environm ent, the additional costs entailed in m aintaining a reasonable level o f  public services 
can be covered.

It must be said that, contrary to a widespread notion, there has never been any dispute between the M em ber States 
and the C om m ission or the Court o f Justice as to the definition of 'services o f general econom ic interest', the concept 
used, in the Treaty (A rticle 90(2)) which roughly corresponds to that o f  public service.

For example, the C om m ission has not questioned the fact that the basic postal service (standard letter) corresponds 
to a public service obligation. The Com m ission has also agreed that electricity distribution companies provide 
'services o f  general econom ic in terest’, as do postal administrations or telecom m unications corporations setting up 
or operating a universal network.

Thus, neither the existence o f public services, nor even their delimitation, particularly  as regards the basic services 
provided by sectors organized as networks, has ever been the cause o f  litigation w ithin the Comm unity.

Up to now, the C om m unity has therefore left it up to the Member States to determ ine what constitute public service 
obligations and has been content to ensure that the ways and means used to satisfy these obligations have not been 
excessively restrictive in terms o f the com petition rules or the four freedoms.

However, if  fair and balanced com petition is to become the rule, there must be a modicum o f harm ony in the 
obligations im posed on public enterprises by reason of their public service function. It is for this reason that the 
forthcom ing C ouncil m eeting o f telecom m unications ministers is expected to pass a resolution concerning the concept 
o f  the universal service and the resources need to finance it The fact rem ains that this will be a delicate exercise 
and that, at all events, the M em ber States will have to be allowed a certain m argin o f  manoeuvre in order to cope 
with their specific constraints.

Mr Van M ien  brought his speech to a close by saying: ’We are only at the beginning o f a long process culm inating 
in the opening up o f  the European market in sectors as essential and present in our daily lives as telecom m unications, 
transport, energy and postal services. Throughout this process, it will be up to the C om m unity to dem onstrate that 
Europe is able to  contribute an ’extra som ething’ to the public in terms o f  the quality o f  public services and that 
there is no irreconcilable opposition between enterprise and the needs o f the public or between the quest for greater 
econom ic efficiency and the dnve for social and regional cohesion, which must continue to be the hallm ark o f  the 
European m odel.’
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THE CO M M ISSIO N  CLEA RED  A JO IN T VEN TURE IN THE SATELLITE N EW S G ATHERING SECTO R 
UNDER TH E C O M PETITIO N  RULES

JO IN T VEN TURE COO PERA TIV E

The C om m ission has cleared an arrangem ent w hereby P IT  Telecom B.V., the public telecom m unications operator 
(TO ) in the N etherlands, and N ederlands O m roepproduktie Bedrijf N.V. (N O B), the main television facilities house 
in the N etherlands, have set up a jo in t venture company, Intrax B.V.. The object o f  this company is to provide 
'Satellite  News G athering ' services both w ithin and outside the Netherlands. Satellite news gathering involves the 
use o f  transportable equipm ent allow ing for the rapid audio-visual registration and transm ission o f  television signals 
via satellite from rem ote locations not served by the terrestrial network.

This case illustrates an increasingly com m on phenomenon whereby Telecom m unications operators (TO s) jo in  
together w ith com panies not operating in the telecomm unications area in order to venture into new, not strictly 
telecom -related business activities. In each case o f  this type, on top o f  the traditional analysis o f  cooperative jo in t 
ventures under the com petition rules, the Com m ission must examine w hether the still existing special and/or exclusive 
rights o f  the TO in question cause its participation m the jo in t venture com pany to  place the latter in an unjustifiably 
favourable position vis-a-vis com petitors. •"

In the case at hand, the Com m ission found that satellite news gathering service providers who wish to com pete with 
Intrax on the Dutch m arket are not faced by any major bam ers to entry.

- The uplinking o f  signals to satellites, traditionally an activity reserved exclusively for the TOs, was liberalized in 
the N etherlands in 1991 as far as satellite news gathering is concerned.

- Furtherm ore, as far as capacity on satellites is concerned. PTT Tclecom has assured the Com m ission that as 
Signatory to international TO-run satellite-operating consortia such as Eutelsat. it will deal with Intrax on the same 
footing as com peting companies.

- Secondly, even when uplinking in the N etherlands these companies are free to acquire capacity on Eutelsat 
satellites via the S ignatories in at least France. Germany and the United K ingdom. As a third possibility, capacity 
is available on independent satellites not belonging to the TO-run consortia

- In countries other than the Netherlands, Intrax will be subject to the same operational constraints relating to 
uplinking and satellite capacity as its com petitors.

In view o f  these circum stances, the Com m ission published us favourable attitude to the operation in the Official 
Journal (C 117/3 o f  28/04/1993), w hich did not give rise to any comments. The Com m ission has now closed the file 
by means o f  an adm inistrative or 'com fort' letter, after consultation o f the national com petition authorities.
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EC GRJEENLIGHT FOR TRA N SNA TION AL TELECOM  NETW ORK T.N.A.

The C om m ission has cleared the creation o f  a Belgian cooperative com pany called FNA (standing for Financial 
N etw ork A ssociation). The association embraces twelve leading telecom m unication organisations*, including 6 
European com panies.

This jo in t venture w ill develop a wide range o f telecom m unications services to custom ers active in the financial 
services sectors, such as banks and insurance companies.

Such com panies have particular requirem ents regarding telecom m unications, in particular the transm ission o f  large 
quantities o f  data. The jo in t venture will therefore offer services especially adapted to suit the requirem ents o f  the 
com panies com bining voice, data and image services.

The jo in t venture will be able to offer these services world-wide through its parents' netw orks ( ’one-stop shopping’) 
and furtherm ore, w ill be able to offer 'one-stop b illing ', where the custom er receives a single invoice irrespective 
o f the num ber o f  netw orks that it uses.

The mem bers are individually responsible for their own tariffs, for their investm ents, and for the m arketing and the 
provision o f  the services. The jo in t venture therefore acts as a vehicle for offering these independently managed 
services in a coordinated and efficient manner. The agreements were notified under the com petition rules.

The C om m ission accepted that the FNA agreements offered benefits to telecom m unication users and to  other service 
providers :

- centralised m anagem ent and optim ization o f  the existing national netw orks and international lines will increase 
quality  and reducc costs.

- bandw idth flexibility  and im proved trouble management will benefit end users and service suppliers using the FNA 
backbone netw ork.

- third party billing and will facilitate one-stop shopping

* France Telecom ; Belgacom , Italcable S p.A.; Mercury Com m unications Ltd; Telefonica de España S.A.; Deutsche 
Bundespost Telekom ; Telstra; Hong Kong Telecom International Limited; Kokusai Denshin Denwa Co., Ltd (KDD) 
M CI; Singapore Telecom ; Stentor.

However, the C om m ission considered that as originally notified the agreem ents were incom patible with A rticle 85( 1) 
o f  the EEC Treaty. This was because there was a risk that ihey would result in cross- subsidization between those 
services reserved to the telecom m unications organizations ('reserved services’) and those - such as data transm ission
- open to free com petition ('non-reserved services'). The agreements were also considered as likely to result in the 
bundling o f  reserved and non-reserved services and discrim ination against private service suppliers.

D unng the course o f  the C om m ission’s procedure, its concerns regarding cross-subsidization, bundling and 
discrim ination w ere resolved by way o f  undertakings given by the parties based in the EC.

As a result, the C om m ission has concluded that the conditions for granting an individual exem ption to FNA are 
fulfilled and consequently  has closed the case by means of a com fort letter.

In com m enting on the case, Mr Van M ien. Comm issioner responsible for com petition policy, stated 
'telecom m unications m arkets are evolving very rapidly, with new technologies being introduced almost on a daily 
basis. This jo in t venture represents an attempt to react to this changing situation. W hilst I believe that such an



initiative is to be w elcom ed, it is im portant that we ensure that it does not result in raising barriers to entry to new 
com petitors. The undertakings taken by the Telecom m unications organizations m eet this need, because they ensure 
that the Telecom m unications organisations, which retain certain m onopoly rights, w ill not be able to  use their 
privileged position to lim it the opportunities to other companies in the areas w here com petition exists. I am pleased 
that it is possible to give the green light to this operation which will offer new and im proved services to an industry 
that is o f  great im portance to the C om m unity’s overall competitiveness. This approach balances the needs o f 
com petition, efficiency and global com petitiveness.

/m ac  -
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A D JU STM EN T O F T H E  COM M UN ITY  TELECOM M UN ICATIO NS SECTO R FOR LIBERALISATION STARTS

The C om m ission adopted  on 15 N ovem ber 1993 a Comm unication to the C ouncil and the European Parliam ent on 
developing universal service in the new com petitive environment, follow ing a proposal o f  Com m issioners B angem ann 
and Van M iert.

The C om m unication is a first vital step in assisting Member States and Telecom m unications O perators in their 
preparations for the full liberalisation o f  telecom m unications services by I January 1998, - the date agreed at the 
Telecom m unications Council o f  16 June 19931.

The C om m unication  identifies the current scope o f  universal service at a C om m unity level and establishes general 
principles concerning the future approach to covering the cost o f universal service.

The Scope o f  U niversal Service

The provision and further developm ent o f  a universal telecom m unications service for all users at an affordable price 
is the cornerstone o f  C om m unity telecom m unications policy.

Universal service, as identified in the C om m unication includes, for exam ple, the right for all custom ers :

- to have a phone connected,

- to obtain services m eeting defined quality  standards (for installation tim es; fault repairs, etc.),

- to benefit from clear procedures to sort out problem s between the custom er and the telecom m unications operator, 
and

- progressively to have access to a range o f new services (such as itemised billing, access to em ergency services and 
for business users, for example, a m inim um  set o f  high capacity leased lines).

The benefits o f  liberalisation should through lower costs and the introduction o f  new services help the provision o f  
universal service.

I C ouncil R esolution 93 /C 2I3 /1 , OJ C 213, 6.8.93

This w ill bs particularly  true for services in the peripheral regions o f  the C om m unity, w here im provem ents in the 
basic phone service and the introduction o f  new  advanced services will strengthen econom ic and social developm ent.

At the same tim e, appropriate regulatory safeguards will ensure that universal service is provided to all custom ers 
in order to  m eet specific social obligations, such as the provision o f  services to custom ers w ith special needs or in 
rem ote areas.

This C om m unication  w ill help regulators, operators and customers launch their preparations for liberalisation by 
focusing on w hat should be a key elem ent o f  their evolving plans.

The C om m unication  builds on basic elem ents o f  universal service at a C om m unity level , some m andatory, some 
optional & th is stage, w hich can already be found in the C om m unity’s existing telecom s legislation ( the Open 
N etw ork P rovision (O N P) rules).

Ensuring the Provision o f  Universal Service in a Com petitive Environm ent



T h e  g u i d a n c e  p r o v i d e d  b y  thi s  C o m m u n i c a t i o n  wi lKa l so  he lp  M e m b e r  S t a t es  in m e e t i n g  t he i r  e x i s t i n g  o b l i g a t i o n s  

to  i n s u r e  t ha t  cal l  a n d  o t h e r  c h a r ge s  in t he  s e c t o r  m o v e  t ow a r ds  cost .

Wh i l s t  t a r i f f  r eb a l an c i ng ,  r e su l t i n g  f rom l iber a l i s a t i on  p r o mo t e s  g r ea t e r  e f f i c i e n c y  a n d  is l ea d i n g  to l o w e r  l ong 
d i s t a n c e  a n d  i n t e rn a t i o na l  c ha r ge s ,  it is r e d u c i n g  the  c o n t r i b u t i o n  w h i c h  t hese  p r o f i t a b l e  s e rv i ce s  c an  m a k e  to  t he  cos t  

o f  u n i v e r s a l  s e rv i ce .

Es t i ma t e s  s u g g e s t  t ha t  as  m u c h  as 16 Bi l l ion  E C U  each  yea r  is c u r re n t l y  t r an s f e r re d  f rom p r of i t ab l e  i n t er na t iona l  
a nd  l o n g  d i s t a n c e  ca l l s  t h r o u g h o u t  the  C o m m u n i t y  to  c o v e r  losses m a d e  in p r o v i d i n g  the  bas i c  p h o n e  c o n n e c t i o n  and 
a local  se rv i ce ,  as  w e l l  as  in m e e t i n g  o th e r  o b l i g a t i o n s  i m p o s e d  by  M e m b e r  St a t es ,  s uc h  as acce s s  to e m e r g e n c y  
se rv i ces  a n d  o p e r a t o r  a s s i s t ance .

A m a j o r  a i m o f  t h e - C o m m u n i c a i i o n  is to s h o w  h o w  the  cos t  o f  un i ve r sa l  s e rv i c e  can  he c o v e r e d  in fu ture ,  in t hos e  
c a s es  w h e r e  t he  l osses  w h i c h  m a y  be  m a d e  in s e r v i n g  a pa r t i cu l a r  c u s t o m e r  w o u l d  o t h e r w i s e  d e t e r  the p r o v i s i o n  o f  

a full u n i v e r s a l  se rv i ce .

T h e  cos t  o f  u n i v e r s a l  s e r v i c e  s h o u l d  be me t  f rom a c o m b i n a t i o n  o f  :

- g r ea t e r  d i r e c t  c o n t r i b u t i o n s  f r o m s u b s c r i be r  r e ve n u e  a nd  f rom r e ba l a n c e d  t ar i f f s  ;

• access  c h a r g e s  p a i d  b y  n e w  o p er a t o r s  a n d  s e rv i ce  p r ov i de r s ,  and

- w h e r e  a p p r o p r i a t e ,  f u n d i n g  in the  pe r i p h era l  r eg i on s  f rom the C o m m u n i t y  s up p o r t  f r a m e w o r k

T he  C o m m u n i c a t i o n  a n d  the p r op o sa l  for  a C o u n c i l  Re so lu t i on  sh ou l d  a l s o  ini t i a te  a b r oa d  d i s c u s s i o n  on  t he  issue.

/  -  k 6
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C O M M I S S I O N  O P E N S  C O M P E T IT IO N  IN SA T E L L IT E  C O M M U N I C A T I O N S

F o l lo w in g  a p roposa l  o f  C o m m iss io n e rs  V an  M iert  and Bangem ann, the  C o m m is s io n  has a d o p ted  to d ay  (b y  w ri t ten  
p rocedure )  in fi rs t  read ing ,  an am e n d m en t  to  its 1988 and 1990 Direct ives co n ce rn in g  te leco m m u n ica t io n s  te rm inal  
e q u ip m en t  an d  te leco m m u n ica t io n s  services respectively,  and w h ic h  addresses  the C o m m u n i ty ’s satell ite  
co m m u n ica t io n s  industry .

T he  a m e n d m en t  a im s  to liberalize the satell ite  com m unica tions  equ ip m en t  and services sectors  w i th  the  e ffec t  that 
private  opera to rs  can  o ffer  satell ite  based services in all M em ber  States in co m p e t i t io n  with  the na tiona l  operato rs  
and  that e q u ip m e n t  suppliers  can offer  their  products  directly to consum ers .

The  ex tens ion  o f  the  scope  o f  the tw o  a bovem en t ioned  Directives to include  satell ite  co m m u n ica t io n s  was indeed 
one  o f  the  p ro p o sa ls  set ou t  in the  C o m m is s io n ' s  Green Paper on satell ite  co m m u n ica t io n s  o f  N o v e m b er  1990.

The  in it ia t ive  w a s  a lready  w e lco m ed  by the  C ouncil ,  first o f  all in its R eso lu t io n  o f  19 D ecem ber  1991 on the 
d ev e lo p m en t  o f  the  c o m m o n  m arke t  for sa tell ite  com m unica tions  services and eq u ip m e n t  and  again in its R eso lu tion  
o f  22 Ju ly  1993.

In its R eso lu t io n  o f  18 January  1993 on the H oppensted t  report , the E uropean  Parl iam ent also expressed  its support  
for such an extension .

E n hanc ing  the  use  o f  satell ite  serv ices in the C o m m u n i ty  The a m end ing  d irec tive  intends to abo lish  restr ic tions in

- the p rov is ion  o f  all satell ite  earth  sta tion  equ ipm en t  such as Very Sm all  A per tu re  Term inal  (V S A T )  e q u ip m en t  
for b u siness  ne tw orks ,  m o b ile  satell ite  equ ipm en t.  Satell ite  News Gather ing  units , D irec t - to -H om e  te lev is ion  recep tion  
e q u ip m en t  etc,

- the p rov is ion  o f  sa tell ite  serv ices over  sa tell ite  business networks to a l lo w  e.g.

. corpo ra te  vo ice  services (no t  connec ted  to the public  switched ne tw ork),

. inte rac t ive  d a ta  serv ices  from a central location to retail outlets 

. v id éo tran sm iss io n s  for the t ra in ing  o f  corpora te  sta ff  located on var ious sites,

. t ransm iss ion  o f  the  con ten t  o f  a  da ily  paper  to remote  printing locations

- the  p ro v is io n  o f  m ob ile  satell ite  services to a llow e.g. tracking o f  and co m m u n ica t io n s  w ith  road  hau lage  fleets 
o r  f isheries  f leets , the  m o n i to r in g  o f  dan g ero u s  transports ,  satellite  l inks to aircraft ,  etc.

T he  D irec t ive  d o e s  n o t  app ly  to voice  te lephony  for the public  (a llow ing  the  M e m b er  States to m ain ta in  the vocal
• te lephony  m o n o p o le  until  1998) - such as the satellite links used by the te leco m m u n ica t io n s  o rgan izat ions  fo r  calls 

to o th e r  co n t in e n ts  - ne ither  to the  p rov is ion  o f  direct televis ion broadcast ing  links.

A l th o u g h  th e  sa tel l ite  co m m u n ica t io n s  sector is, and will  remain, on ly  a re la tive ly  small  part  (1-3 % )  o f  the overall  
t e l eco m m u n ica t io n s  services sector p rov ided  by cable, optical fibre or  terrestr ial  m ic row ave ,  it is a  m ark e t  w i th  h igh 
g row th  po ten tia ls ,  w h ich  until  n o w  cou ld  no t  yet be fully realised due  to a var ious regu la to ry  re s tr ic tions  o f  the 
M e m b er  States. T h e  im plem en ta t ion  o f  the Directive  is expected to give  a m a jo r  boost  to the  C o m m u n i ty ’s satellite 
c o m m u n ica t io n s  sector.

k l



T he  central  a im  o f  the  D irective  is therefore  to  abolish  these restrictions in o rd e r  to  g ran t  bo th  curren t  operato rs  and 
new entrants  n ew  oppor tun it ies  and to enhance  the developm ent Of Sa tell ite  co m m u n ica t io n s  services in the 
C o m m u n ity ,  wh i le  s t im ula ting  new  oppor tun it ies  and employment.

The  C o m m iss io n  is fully aware  that it is necessary  to avoid, for exam ple,  harm fu l  interference be tw een  satell ite  
te leco m m u n ica t io n s  sys tem s and o ther space-based or terrestrial services. T h e  Direct ive  therefore  a llows M e m b er  
sta te  to m ain ta in  transparent,  objec t ive  and non-d isc r im inatorv  authoriza t ion  procedures  to warrant  these  types o f  
essential requ irem en ts .

W hen will the Direct ive  enter into force ? T he  C om m iss ioners  Van Miert  and B angem ann  will now  present  the 
a m end ing  d irective  to the C ounc il  o f  M inisters  o f  7 Decem ber 1993 and take no te  o f  its position . They wil l  also hear 
possible  co m m e n ts  by  the European Parl iam ent and the Social and E conom ic  C om m it tee .  Both C o m m iss io n e rs  will 
then f inal ize  the  tex t  and p ropose  it for final adoption  to the C om m iss ion .

The C o m m iss io n  expec ts  a qu ick  response from the other C om m u n ity  inst i tu t ions w hich  w ou ld  a llow for the final 
adoption  o f  the Direct ive  in February  1994. The  Directive gives the M em b er  S ta tes  n ine  m o n th s  to im p lem en t  its 
provision. This  w o u ld  m ean  that by  the end o f  next year, most o f  the rem aing  rstr ict ions on the p rov ision  o f  satellite 
services and  eq u ip m e n t  cou ld  be rem oved  and thus  bring the satellite  sector fully in line with  te lecom m unica t ions  
sector in general.

Som e M em b er  States (in fact those which account for a substantial part  o f  the C o m m u n i ty  m arke t  in th is  sector,
i.e. France, G e rm an y ,  the Nether lands and the United  K ingdom ) have a lready  liberalized tb a  s ignificant extent  the 
activit ies covered  by the  Directive  and thus antic ipated its adoption.

Legal basis The  draft  D irective  is, like the tw o  Directives it is intended to am end,  based on Article  90(3)  o f  the EEC 
Treaty This m eans  that it will  be adopted  by the C om m iss ion  and not by the C ouncil .

The text adop ted  by  the  C o m m iss io n  is how ever  the  result o f  one year  o f  deta i led  consu l ta t ions  o f  M em b er  States 
and o f  a represen tat ion  o f  m ajor  operators  concerned. The C o m m iss io n ’s orig inal  draft  has been tho ro u g h ly  recast 
in the light o f  obse rva t ions  made in the course  o f  this long consulta tion process

Further init iatives The im plem entat ion  o f  the Satellite  Green Paper is now  in full progress.  Last m onth ,  the C ouncil  
adopted  the Satell ite  eq u ip m en t  Directive concern ing  the harmonised  procedures  for equ ipm ent  type-approval  and 
the m utual recogn i t ion  th e reo f  in every M em ber  State.

The C o m m iss io n ,  convinced  that the satellite com m unica tions  sector is in urgent  need o f  a coheren t  regu la to ry  
fram ework and a c lear and focused policy init iative at C om m unity  level, can be expected  to adopt further m easures 
and develop  further act ions in the very near future, especially concern ing  the l icensing o f  satell ite  services,  and a 
C o m m u n i ty  approach  to satellite  based personal communications.

At the fo r thcom ing  C ounc il  o f  Ministers o f  7 Decem ber 1993, C om m iss io n e r  B angem an  is fur therm ore  p lanning  
to outline  a co m ple te  package  o f  m easures and actions for the satellite sector while  som e  o f  these will be d iscussed 
in detail.



M E R G E R  R E G U L A T IO N

Deutsche  B ank A G , M annesm ann  AG  and R W E -E nerg ic  AG, a subsid ia ry  o f  R W E -  AG, intend to con tr ibu te  assets 
to a jo in t ly  o w n e d  and contro l led  com p an y  which will provide c losed user group  corpora te  te lecom m unica t ion  
ne tw orks  and va lue -added  services.  The services on offer will include voice te lephony  and data  t ransm iss ion ,  basic 
va lue-added  services such as electronic  mail and some more advanced  va lue -added  services,  particularly  
sec tor ia l ly-specif ic  applications.

The  parent  c o m p an ies  will  transfer  their telecom m unicat ion  equipm ent (a l though  R W E  will retain its u til i ty  ne tw ork)  
to the jo in t  venrure .  The  new entity p rov ides  its s e m c e s  io parents and th ird  parties. The proposed  concen tra t ion  does 
not raise ser ious doub ts  as to its com patib i l i ty  with the comm on market.  .DB T elekom  held a m o n o p o ly  over  the 
p rovision  o f  voice  te lephony  netw ork  for corporate  clients until January 1993. It will rem ain  the leading supplier  for 
the foreseeable  future. The jo in t  venture  will also experience competit ion from o ther  spec ia lised  com pan ies  and from 
the new  'g loba l  o u tsq u rc in g '-c o m p a n ies  formed by national te lecom m unication  operators  like France T e lekom /D B  
T elekom  or  British  T e leco n y M C I.  This market is developing quickly and h igh grow th  rates are expected. There  are 
thought  to be a large num ber  o f  potential entrants including utilities, o ther telecom operators ,  software  houses,  etc.

The concen tra t ion  will therefore not lead to the creation or re inforcement o f  a d om inan t  position  in the relevant 
m arkets  and fur therm ore  this n ew  entrants will enhance the competit ion in a fast g ro w in g  market.  C o m m iss io n e r  Van 
Miert  w e l lco m ed  this t im ely  decision while all iances such as FT-DB te lekom m  or B T -M C I are curren tly  under 
consideration ,

EC Com m ission Press Release ■ Ref: IP/93/1241

COM M ISSIO N  C LEA RED  A JO IN T VENTURE BETWEEN MANNESM ANN R WE- DEUTSCHE BANK IN THE
TELECO M M U N ICA TIO N  NETW ORKS AREA
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C O M M IS S IO N  D E C ID E S  T H A T  ST A T E  A ID  IS N O T  IN V O C V Ç D  rN T H E  F O R M A T IO N  A N D  
P R IV A T IZ A T IO N  O F  T E L E D A N M A R K  A/S 

- State  aid N o  N  5 5 8 /A/93 and NN 6/94 - Telecom m unicat ions sector - D enm ark

In v i e w  o f  the future liberalisation o f  the te lecom m unicat ion  sector, the Danish  G o v e rn m en t  considered  it desirable 
to restructure  the Dan ish  tele- sector to m ake  it m ore  competit ive. By a polit ica l agreem ent  in 1990 it was decided 
by wav o f  legisla tion to form a new public  ho ld ing  company, T e leD anm ark  A/S, which  should  acquire  the 5 
te lephone  com pan ies  in the Danish te lecom m unica t ion  sector (carrying out te lephone  ne tw ork operat ions and o ther 
tele-activities :

- C o p en h ag en  T elephone  C o m p an y  (K T A S ) • Jutland Telephone C o m p an y  (JT A S ) - Funen T elephone  C o m p an y
- South  Ju tland  T e lep h o n e  com apny  and - Telecom  A/S

The polit ical agreem ent  moreover,  st ipulates that the State,  after the acquisi t ion  o f  the 5 exis ting  companies,  shall 
bring d o w n  its s tockho ld ing  in T D  to 51 %, i.e. a semi-privatisalion.

The C o m m iss io n  has decided that the formation o f  TeleDanm ark A/S, in particular  the acquisit ion o f  the two Danish 
te lephone  co m p an ies  K T A S and JTAS, and the subsequent privatisation o f  T e leD anm ark  A'/S does not involve state 
aid w ith in  the m ean ing  o f  Article  92,1 o f  the EC-Treaty.

- The C o m m iss io n  has exam ined  the different share-transactions involved in these two operat ions and has concluded 
that the Danish  S ta te 's  behaviour,  in view  o f  the fact that the State remains a m ajor i ty -  sha reho lder  in T eleD anm ark  
A/S and that  T e leD anm ark  A/S is a com pany  with good prospects,  is equiva lent  to that o f  a private investor operating
under  norm ai m arket  conditions.

' 1 ■.

- The C o m m is s io n  has, m oreover ,  decided  that the State guarantee granted to T e leD anm ark  A /S  for e x is t in g  loans  
in K T A S  and JT A S at the t ime TeleDanmark A /S  acquired the two co m p a n ie s  d oes  not in v o lv e  state aid w ith in  the 
m ean ing  o f  A rtic le  92,1 o f  the EC-Treaty, as TeleDanmark A/S  with effect  from the date the guarantee was granted  
will  pay a prem ium  o f  0,1 5% o f  the rem ain ing  loans the majority o f  w hich  w i l l  exp ire  in 1 9 9 4 /1 9 9 5 .  In v ie w  o f  the 
high cred it -w orth in ess  o f  the c o m p a n y  the premium is considered 10 be correct.



EC Commission Press Release - Ref: IP/94/164

C O M M I S S I O N  C L E A R S  A JO IN T  V E N T U R E  B E T W E E N  R W E  A N D  M A N N E S M A N N  IN  T H E  M O B IL E  D A T A  
T R A N S M I S S I O N  S E C T O R

M erger  regu la t ion

The  C o m m iss io n  has a pproved  a  p roposed  jo in t  venture  between M an n e sm an n  E u ro k o m  G m b H ,  b e lo n g in g  to 
M an n e sm an n  A G , and  R W E -E n erg ie  A G ,  a subs id ia ry  o f  G e rm an y 's  largest e lectr ic i ty  util ity.

T he  ob jec t  o f  th e  n e w ly  created  co m p a n y  is to app ly  for an operat ing  licence from  the  G erm an  M in is t ry  for Postal 
Serv ices a n d  T e leco m m u n ic a t io n s  w h ich  w o u ld  subsequently  enable  it to install  and operate  a  m o b ile  da ta  
t ransm iss ion  n e tw o rk  in G erm any .  T h e  c learance  o f  the proposed  t ransac tion  by  the  com p e ten t  an ti- t rus t  au tho r i ty  
is a  p re co n d i t io n  fo r  the g ran ting  o f  the licence.

At p resent ,  D eu tsche  B undespos t  T e lekom  is the on ly  supplier  for m o b ile  da ta  t ransm iss ion  services in G erm an y .  
The  crea tion  o f  the  jo in t  ven ture  w o u ld  lead to the entry o f  a new c o m p e t i to r  in the  d ev e lo p in g  da ta  t ransm iss ion  
m arke t  a n d  w o u ld  have  the p ro -com peti t ive  effect o f  increasing the cho ice  for the  cus tom ers  in th is  area. So, the 
C o m m iss io n  has dec id ed  to  app ro v e  the  p roposed  jo in t  venture.

W / Y e  x /  -



C O M M I S S I O N  F IN D S B A N C O  S A N T A N D E R /B T  T E L E C O M S  A G R E E M E N T  T O  BE O U T S ID E  T H E  
JU R IS D IC T IO N  O F  T H E  M E R G E R  R E G U L A T IO N  .

EC C om m ission Press Release - Ref: I P/94/263

M erger  R eg u la t io n  -.v " f

The  E uropean  C o m m iss io n  has found  the agreem ent  between Banco San tan d e r  and B T  to Set up  a te lecom s c o m p an y  
in Spain  to be ou ts ide  the ju r isd ic t ion  o f  the m erger  control regulation. C o n seq u en tly ,  it has not assessed the 
com pet i t ive  impact  o f  the operation.

B anco S an tande r  (B S )  and BT notif ied to the C om m iss ion  an operation to set up a c o m p an y  to o ffer  m anaged  data  
ne tw ork  services (M D N S )  in Spain. This  c om pany  would compete  aga ins t  the curren t  m o n o p o ly  supp l ie r  o f  
te leco m m u n ica t io n s  in Spain, Telefonica. The  new com pany  would use the  ex is t ing  BS M D N S  netw ork  and expand  
it to offer  M D N S  services to o ther  com pan ies  under  the B T  brand name.

After assess ing  the operat ion ,  the C o m m iss io n  found that  BS and BT w o u ld  have jo in t  con tro l  o f  the co m p a n y  for 
the first three  years and after that  period B T  w ou ld  have sole control.  Th is  three year period was ju d g e d  to be 
insufficient to decide  that the com pany  w ou ld  be jo in t ly  controlled. BT was, therefore,  ju d g ed  to have sole control.  
The operat ion  was, therefore,  an acquisi t ion  by BT o f  certain assets o f  a BS subs id ia ry  As a resuh ,  the operat ion  
did not exceed  the th resho ld  set out in the m erger  control regulation w hich  requires  that at least two o f  the p an ic s  
to an opera t ion  each have an EU wide tu rnover  o f  250 million ECU.

The C o m m iss io n  has declared  that the operat ion  does not fall under the m erge r  contro l  regulation.

4 « J a /C *  ' - 5 2
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T H E  R O L E  O F  C O M P E T IT IO N  POL.ICY IN T H E  D E V E L O P M E N T  O F  T E L E C O M U N I C A T I O N S  - (SP E E C H  
G IV E N  BY M R  K A R E L  VA N  MIEP.T IN B R U S S E L S  ON 17 M A Y  1994)

I

The  t e leco m m u n ca tio n s  sector is important  for the European Union in a n u m b er  o f  ways:

- econom ica lly ,  since it generates revenue  o f  more than ECU 100 bill ion  in services and ECU 30 bill ion  in 
e qu ipm en t,  - socially ,  since it p rovides em p lo y m en t  for more than a m il l ion  people ,  - for the e ffic iency o f  firms, 
since it a l lo w s  com m u n ica tio n ,  • in hum an  terms, since it brings people  together.

It is one o f  the U n io n ’s b o om ing  sectors , w ith a projected growth rate o f  8 %  a year in services up to the year 2000.

At present,  te leco m m u n ica t io n s  are har d icapped by the fragmentation o f  the C o m m u n i ty  m arket and by m onopo lis t ic  
s i tuat ions that  penalize  consum ers  (h igher  costs than in the United Stales, particularly  for c ross-frontie r  
com m unica tions) .

The on ly  way  to overcom e-such  handicaps is to abolish national m onopo lies  and open ne tw orks  up to com petit ion ,  
on the bas is  o f  C o m m u n i ty  com petit ion  policy.

The C o m m iss io n  has g radually  in troduced competit ion policy legisla tion in the te lecom m unica t ions  sector, 
c u lm ina t ing  in the adoption  in July last year o f  a precise timetable for open ing  up voice  te lephony  to com petit ion .  
So long as infras tructures  remain under  the control o f  national m onopolies ,  d isc r im in a to ry  access charges and 
overp ric ing  m ay  persist .  The C om m iss ion  has accordingly  announced that it will  pub l ish  a green paper on th is  subject 
in 1995.

A l though  coopera t ive  a rrangem ents  are necessary  between the te lecom m unica t ions  o rgan iza t ions  in Europe  if an 
o p t im u m  ne tw ork  and service are to be prov ided  for consumers, the C o m m iss io n  must  exam ine  each strategic alliance 
be tw een  co m p an ies  so as to ensure  that  it does not result in restrictions o f  com pe tit ion .  Thus, am o n g  the few 
instances o f  jo in t  ventures so far dealt with by the C om miss ion,  the com panies  have had to undertake  not to e liminate  
com petit ion .

The new  stra tegic  all iances em erg ing  in the sector are on a much larger scale than the previous coopera tive  
a rrangem ents .  I f  such all iances result in the creation o f  activities that  could  not be engaged  in by the parent 
co m pan ies  ind iv idually ,  Article  85(1) should  not normally apply to them. H ow ever ,  i f  they  create  c o m b in a tio n s  o f  
activit ies in w h ich  each o f  the parent com panies  is already in a very powerfu l  posi t ion  on its o w n  market,  
unaccep tab le  s i tuat ions  m ay  develop.

M r Van M ie n  stressed  the stra tegic importance o f  mobile com m unica tions  and referred to the recently  adopted  green 
paper in this  sector,  where  the aim is to achieve a combination  o f  ha rm oniza tion  and liberalization. He said that  the 
C o m m iss io n  w o u ld  ensure  that at least tw o  m obile  telephony operators cou ld  co-exist  in each M em b er  State. The 
suppliers  o f  the  final service to the consum er must have full commercial  freedom  and not be im peded  by restr ic tions 
s tem m ing  from  the g ran ting  o f  licences.  In terconnection between m obile  and fixed ne tw orks  must  be poss ib le  on the 
basis o f  ob jec t ive ,  transparent  and non-d tsc r im m ato ry  criteria

Mr Van M iert  said that cable herworks could  be useful in the provision o f  non-reserved  services. He d id not believe 
that  the o p e n in g -u p  o f  cable ne tw orks to activit ies othet than television w ou ld  im pede  the curren t  te lecom  operators  
in their pub l ic -se rv ice  activit ies. The access o f  cable networks to non-reserved  services shou ld  therefore  be liberalized 
soon.

M r Van M ie n  said in conclusion that com petit ion  policy had a key role to play in a sector that was un d e rg o in g  very 
rapid growth. Flex ib il i ty  should  be tne w a tchw ord  if we were to keep up with rapid  technolog ical  d e velopm en ts  and 
the g lobal iza t ion  o f  markets .  C o m m u n i ty  policy must therefore prom ote  beneficial coopera tive  a rrangem ents  while



stam ping out anti-com petitive collusive practices. 

• **
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M e rg er  regu la t ion

The  C o m m iss io n  has decided  to carry  ou t  an in-depth investigation into the p roposed  creation  o f  the M ed ia  Service 
G m b H  (M S G )  in a second phase  o f  p roceedings .  On 6 June 1994, the opera t ion  was notif ied  to the C o m m iss io n  
under  the EC M e rg er  Regulation . It concerns the creation o f  a jo in t  ven ture  be tw een  B erte lsm ann ,  Dcutsche 
B underpost  T e lek o m  and the K i rc h -g ro u p w h ic h  will be active in technical and adm in is t ra t ive  services for Pav-TV 
and o ther  T V  co m m u n ica t io n  services.

The o pe ra t ion  const itu tes  a concen tra t ion  with in  the m eaning o f  the M erger  R egula t ion  since M S G  will perform  all 
the func tions o f  an a u to n o m o u s  enti ty  and will be active itself  on the m arket for technical  and adm in is tra t ive  services 
for Pay-TV. It is considered  that this m arke t  will evolve, in particular, fo l low ing  the in troduction  o f  digital  TV 
b roadcast ing .  In G erm an y ,  this d eve lopm en t  is favoured by the extraord inar i ly  high n u m b er  o f  househo lds  w hich  are 
able, a lready  today ,  to receive T V  by cable  or  satellite. The proposed concen tra t ion  raises the quest ion  w h e th er  M SG  
could  o b ta in ,  on  a p e rm anen t  basis, a dom inan t  position on the G erm an m arket  for technical and adm in is tra t ive  
services for  Pay-T V . T e lekom  is by far the leading German cable netw ork  operator.  M oreover ,  it recen tly  acquired 
a substantia l  stake in the European satellite operator SES-A STR A. Berte lsm ann  and Kirch have w idespread  activit ies 
in the field o f  aud iov isua l  m edia  and, together  with Canal plus Premiere, operate  the on ly  Pay-TV channel  in 
G e rm an y  to date.  It is, therefore,  particularly  important to exam ine  the effects  w hich  may result  from the 
co m b in a tio n  o f  c o m p an ies  w hich  p robab ly  w ould  have a leading position in Pay-TV and cable  ne tw orks  in the future. 
In this context ,  the C o m m iss io n  also has to exam ine the extent to which  the proposed  concen tra t ion  could  have  a 
negative  impact  on the deve lo p m en t  o f  the Germ an Pay-TV market,  in par ticu lar  in re la tion to access for o ther 
p ro g ram m e  suppliers .

The B undeska r te l lam t  requested  referral o f  the case to the German cartel au tho r i ty  since, in its view, the p roposed  
concen tra t ion  th rea tened  to create or  strengthen a dom inant  position on the affected m arke t  in G erm any .  The 
C o m m iss io n  has decided  not to refer the case to the Bundeskarte llamt.  After  a p re lim inary  investiga tion  it cannot 
be ex c luded  that the  p roposed  concentra t ion  m ay  also affect the access o f  Pay-T V  supp l ie rs  from o ther  M em b er  
States o f  the C o m m u n i ty  to the G erm an  m arket Furthermore, the future com pet i t ive  structure  o f  the market for 
technical and adm in is tra t ive  services in G erm any  could also have an impact on the dev e lo p m en t  o f  the condit ions 
o f  c om pe t i t ion  th ro u g h o u t  the C o m m u n i ty ,  given the importance of the G erm an market.  The  C om m iss ion , ,  therefore, 
will decide  i tse lf  on the case after an in-depth investigation.

C O M M ISSIO N  OPENS IN-DEPTH INVESTIGATION IN THE CASE-M SG M EDIA SERVICE

/ f  /Va ': r  r
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C O M M I S S I O N  C L E A R S  T R A N S A C T IO N S  C O N C L U D E D  B E T W E E N  UT A N D  M CI IN THE 
T E L E C O M M U N I C A T I O N S  S E C T O R  U N D E R  T H E  C O M PE T IT IO N  R U L E S O F  T H E  EC T R E A T Y  A N D  THE 
EEA A G R E E M E N T

At the p roposa l  o f  Mr. Van Miert,  C o m m iss io n e r  in charge o f  competit ion  policy,  the C o m m iss io n  has taken  its first 
formal decis ion  regard ing  one o f  the g lobal  s trategic all iances which are dev e lo p in g  in the te lecom m unica t ions  area. 
The a ll iance  invo lves  British  T e lecom m unica t ions  pic. (BT) o f  the United  K in g d o m  and M C I o f  the U n i ted  States. 
The no t if ied  o pe ra t ion  com prises  tw o  m ain  transactions:

1. B T  is to take a 20  %  stake in MCI, worth  S 4.3 billion. By so do ing ,  B T  will becom e the largest single 
sha reho lder  in M C I,  w ith  p roport iona te  board  representation and investor protec tion . Several prov isions have h o w ever  
been included  in the re levant  agreem ents  to impede BT from contro l l ing  or in f luencing  MCI.

2. the c rea tion  o f  a j o in t  venture  com pany ,  Concert ,  formerly known as N ew co,  for the p rovision  o f  e nhanced  and 
va lue -added  global te lecom m unica t ions  services to multinational (or large reg ional)  com panies .  The Parties will 
c o n tr ibu te  their  ex is t in g  non-  c o rrespondent  international network facilities and Syncordia ,  B T ’s exis ting  ou tsourc ing  
business,  to Concert .

C oncert  is expec ted  to offer a portfo lio  o f  global  products  included in 6 categories  o f  service offerings.  Those  global 
p roduc ts  will o r ig ina l ly  be based on a blend o f  existing products o f  the parent  com panies.

The 6 categories  are the fo l low ing  : . data  services : low speed packet, h igh speed packet  and fram e relay services, 
p re -p rov is ioned ,  m anaged  and circuit  sw itched  bandwidth ,

. va lue -added  applicat ion  services : value added messaging and video conferencing  services, 

t raveller  serv ices : g lobal  cal l ing  card services, 

in te l ligent  ne tw ork  services, 

other serv ices : In tegrated  V S A T  netw ork  services,

global ou tso u rc in g  that  will a llow the d is tr ibu tor  to offer its customers the abil i ty  to transfer responsib i l i ty  and 
o w n ersh ip  o f  their global  ne tw orks  to e ither the distributor or Newco In this respect,  N ew co  will be able  to integrate 
within its ow n offer ing  th ird  parry products  already owned by customers that  they want  to keep.

Given the needs o f  big com pan ies  to link locations geographically d ispersed  over the world  (that m eans also 
p rov id ing  broad co verage  o f  delivery  capacity  and in-country support),  those products  must be global in nature  and 
respond to a very  particular  set o f  requirements.

In add it ion ,  in the f ram ew ork  o f  Concert ,  the panics  will rationalise their respective  ho ld ings  in other 
te leco m m u n ica t io n s  operato rs  (T O ) and group ings  in the world In this respect,  M C I has a lready acquired  most  o f  
B T 's  ex is t ing  business  in North  Am erica ,  and has withdrawn from the Infonet consort ium .

This very co m plex  opera t ion  was first notif ied  as a concentration under the M erger  Contro l  Regula t ion .  How ever ,  
the C o m m iss io n  h av ing  concluded  in Sep tem ber  19*33 tha* none o f  the transac tions no tif ied  constitu ted  a 
concen tra t ion ,  the notif icat ion  was converted  into a notif ication for negative  clearance and/or  exem ption  under 
R egu la t ion  17/62 (see !P(93) 757).

The decis ion  is one  o f  the first where  the C om m iss ion  has applied both Article  85 o f  the EC Trea ty  and Article  53 
o f  the E uropean  E conom ic  Arc3 (E EA ) Agreem ent.  It contains different elements.
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1. Some are not falling under article 85, the Com m ission finds that there are no grounds for action.

- T he  acquis i t ion  by B T  o f  a 2 0 %  stake in M C I.  Afte r  a  careful s tudy o f  the w a y  in w hich  the transaction  has been 
bu i l t  up  and  o f  the  m ark e t  con tex t  o f  the case,  the  C om m iss ion  finds that  there  is n o  risk that  this acqu is i t ion  m ay 
result  in the  co m p e t i t iv e  b e hav iour  o f  the parties be ing  coordina ted  or in f luenced  ( the  investm ent agreem ent  has  been 
dra fted  in such a  w a y  that  B T  does no t  have  the  poss ib i l i ty  to seek to con tro l  o r  influence  M CI)

- T h o se  parts  o f  the  tw o  transac tions a ffecting  on ly  the Americas (N or th  a n d  South) .  G iven  the curren t  s ta te  o f  
d ev e lo p m en t  o f  the  overal l  m arke t  for te lecom m unica t ions ,  the st ipu la t ions a f fec t in g  on ly  the Americas ,  will  no t  at 
presen t  p roduce  a n y  apprec iab le  effect in the EEA.

- O th e r  p rov is ions  in the  agreements ,  nam ely  a non-com pete  obliga t ion  on B T  and  M C I as regards the act iv it ies  to 
be u n der taken  by  C o n cer t  and an ob liga t ion  on B T  and MCI, as exclusive  d is t r ib u to rs  o f  C o n c e r t ’s services,  to  ob ta in  
f rom  C oncer t  all o f  their  requ irem ents  for global  te lecom m unications services.  T h e  C o m m iss io n  finds that these 
p rov is ions  are anc i l la ry  to the c rea tion  and successful  initial

opera t ion  o f  C oncert .

2. Som e are no t  fa ll ing  un d e r  Art ic le  85 and are benefiting o f  an E xem ption  un d e r  both  Article  85(3)  o f  the EC 
Trea ty  a n d  Artic le  53(3) o f  the EEA A greem en t

- The  crea tion  o f  C oncer t  is found to restrict com pe tit ion  because BT and  M C I 'á re ,  ánd for the foreseeable  future 
will con tin u e  to  be, at least potential  com petito rs  no t  only in the overall  m ark e t  fo r  te lecom m unica t ions ,  b u t  a lso  in 
the  enhanced  and  va lue -added  g lobal  te lecom m unica t ions  services segm ent o f  that  m arke t  to be addressed by  Concert .

H ow ever ,  the  C o m m iss io n  has c oncluded  that C oncert  satisfies the condit ions fo r  rece iv ing  an individual ex em p t io n  1, 
w h ich  will ap p ly  un til  16 N o v e m b er  2000.

In particular .  C o n cer t  is go ing  to m ore  qu ick ly  develop  and offer to cus tom ers  a set o f  new global serv ices o f  a m ore  
advanced  na ture  than  e ither B T  o r  M C l w ou ld  be capable o f  providing a lone  un d e r  their  exis ting technolog ies .  By 
crea ting  C o n cer t ,  each parent  will a lso substantia l ly  reduce the costs and r isks inheren tly  associated with the  o ffer ing  
o f  such services at the  scale  and with the par ticu lar  features required by m u lt ina t iona ls  and o ther b ig  in ternat ional  
users. In add it ion ,  the  services are go ing  to be  offered on an end- to -end  and seamless basis. The  C o m m iss io n  
considers  th is  to be a  gen u in e  advan tage  over  exis ting  international serv ices that  are prov ided  by in te rconnec ting  
incom patib le  na tiona l  ne tw orks ,  because the result  o f  the combined ne tw ork  thus c reated  is as strong as its w eakest  
link, so  that the  services p rov ided ,  and their  features, are those  supported  by  the ieast  perform ant ne tw ork  involved .

- O th e r  p rov is ions  o f  the agreements ,  nam ely  the appoin tm ent o f  B T  as exclusive  d is tr ibu tor  o f  C oncert  w i th in  the 
EEA and  a  p ro v is io n  in tended  to d issuade  M C I from entering some sectors o f  the te lecom m unica t ions  m arke t  o f  the 
E EA  not  to  be  addressed  by  Concert ,  are  also found  restrict competit ion  as bo th  prov is ions  tend to isolate  the  entire  
EEA from co m p e t i t io n  by com pan ies  located ou ts ide  the EEA. A lthough a n u m b er  o f  a rgum ents  were  g iv en  by BT 
and M C I to j u s t i fy  those  p rov isions,  an ex em p tio n  cou ld  only been granted by  the  C o m m iss io n  once assurances  w ere  
rece ived  that,  d e sp i te  the appo in tm en t  o f  B T  as exclusive  distributor in the  EEA , any  user in the EEA can ob tain  
C o n c e r t ' s  se rv ices  th ro u g h  M C I instead o f  BT, and once the parties a m en d ed  the d issuasive  p rovision  on  M C I so 
that it o n ly  wil l  last for 5 years in so  far as the terri tory o f  the EEA is concerned .

In its a ssessm en t  o f  th is  s trategic a ll iance,  as reflected in the decision, par ticu lar  a ttention  has been  p a id  by  the 
C o m m iss io n  to the  e v o lv in g  nature  o f  the te lecom m unications  market re su l t ing  from  the qu ick  co nvergence  o f

I The  p ro v is io n  o f  bas ic  co rresponden t  services through Concert  is not cov ered  by  the  decision.

te leco m m u n ic a t io n s  a n d  in form ation  techno logy ,  from the gradual process o f  l iberal iza t ion  o f  te lecom m unica t ions  
in the C o m m u n i ty  a n d  from  the sign if ican t  th ird  party  increasing com pet i t ion  as well  as the im portant  b a rga in ing  
p o w e r  o f  the  pu rchase rs .  In add it ion ,  the  decision  is a clear reflection o f  the  s ta ted  a im  o f  the C o m m iss io n  o f
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furthering beneficial form s o f  cooperation between TOs w hile ensuring that the com petition rules o f  the EC are
observed .
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EC C om m ission Press Release - Ref: IP/94/815

CO M M ISSIO N  A PPRO VES JO IN T VENTURE BETWEEN GEC AND FIN M ECCA NICA  FOR CERTAIN
ELECTRO NIC AND COM M U N ICA TIO N S PRODUCTS

M erg er  R egu la t ion

The E uropean  C o m m iss io n  today  approved  the creation  o f  a concentra t ive  jo in t  ven tu re  be tw een  G E C  o f  the UK  and 
F inm eccan ica  o f  Italy, for certain products  in the field o f  civil and mil i ta ry  rad io  com m unica t ions ,  e lectron ics  and 
telematics .  All  o f  F in m ec c an ica ’s activit ies in the re levant areas will  be transferred  to the jo in t  venture ,  as will  those  
o f  a G E C  subs id ia ry  in Italy, M arconi  S.p.A. ("M arconi") .

The jo in t  v e n tu re ’s m il i ta ry  products  will include high frequency and V H F /U H F  radios, global pos i t io n in g  sys tem s, 
co m m u n ica t io n s  e lectron ic  warfare  and integrated radio /navigational  sys tem s. On the c ivil ian side, it will  p roduce  
private  m o b ile  rad io  sys tem s,  PT T  netw ork  m anagem en t  systems, m obile  ce l lu la r  radio  infrastructure and  term inals ,  
air traffic  con tro l  equ ip m en t  and a range o f  special data  processing or te lem atic  sys tem s (eg au tom atic  vehicle  
m o n ito r in g /ro ad  pricing , pub lic  in form ation  d isplays,  bu ild ing  automation).  T h e  jo in t  ven ture  will also supp ly  satell ite  
g rounds ta t ions  for both m il i ta ry  and civilian use.

In the case o f  the  m il i ta ry  p roducts ,  the jo in t  venture  will  face not only the m o n o p so n is t  buyers o f  the defence  sector, 
but also com pet i t ion  from be tw een  four and six o ther m ajor  European and US defence  contractors with  capabil i t ies  
in the p roduc ts  concerned .  In the case o f  the dual use and civilian p roducts ,  the jo in t  v e n tu re ’s m arke t  shares will 
on ly  exceed 10% in rwo products ,  PT T  ne tw ork  m anagem ents  systems and p r iva te  m obile  radio sys tem s, and  then 
on ly  on the hyp o th es is  o f  na tional m arkets  (2 1 %  and 23 %  respectively o f  the Italian market) .  In both  cases the range 
o f  potential  supp l ie rs  in these m arkets  is so large and includes such powerfu l  in ternational g roupings  as the m ajor  
te leco m m u n ica t io n s  e qu ipm en t  suppliers ,  information  technology and sof tw are  houses  that the C o m m iss io n  does not 
consider  that  these  m arke ts  shares are such as to prejudice  effective com petit ion .

In the light o f  the above,  the C o m m iss io n  has decided not to oppose the opera t ion  since it does not ra ise  ser ious 
doubts  as to its c o m pa t ib i l i ty  with the co m m o n  market.
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EC Commission Press Release - Ref: IP/94/864

T H E  C O M M I S S I O N  H A S  D E C ID E D  T H E  J O IN T  V E N T U R E  D E K R A P H O N E  N O T  T O  FA L L  W IT H IN  T H E  
SCOPF. O F  T H E  M E R G E R  R E G U L A T IO N

M erg er  regu la tion

D ekraphonc  has been  no t if ied  to the C o m m iss io n  as a concentra tive  jo in t  ven tu re  on  24 A ugus t  1994. D ekraphone  
will p rov ide  serv ices  for m ob ile  te lephony  and  sell m obile  phones.

The three parent  u n d e r tak in g s  are R heine lek tra  A G  ("Rheine lektra")  con tro l led  by  R W E  A G , C O F IR A  (D eu tsch land)  
T e lek o m m u n ik a t io n s -  u n d  V ertr iebsgese llschaft  m b H  ("C O FIR A "),  w h ich  b e lo n g s  to the French C G E a u x  G ro u p  
(C o m p ag n ie  G enera le  des Eaux),  and the G erm an  undertaking D E K R A  e.V. ( "D E K R A ") .  R he ine lek tra  is a 
m anufac tu re r  o f  e lectr ical equ ipm en t  and p lants  and  has also interests in te leco m m u n ica t io n s .  C O F IR A /C G E a u x  have 
m obile  te leco m m u n ic a t io n  activit ies in several M e m b er  States o f  the E uropean  U n ion .  D E K R A  prim ari ly  operates 
technical inspections  o f  vehicles  in Germ any .

The parent  c o m p an ies  will  t ransfer  the w h o le  o f  tw o  G erm an  service p rov iders  for m o b ile  te lephony  to the new  jo in t  
venture. C O F IR A  a n d  D E K R A  will t ransfer  their  jo in t  venture Dekratel to D e k rap h o n e  and  R heine lek tra  will  transfer 
the c o m p an y  U nicom .

D ekraphone  is a  c o opera t ive  jo in t  venture ,  because  tw o  o f  the parents u n d e r tak in g s  h ave  n o t  ex ited  the  jo in t  v e n tu re ’s 
m arket on a p e rm an en t  basis.

C O F IR A  will  rem a in  active  as a service p ro v id e r  for mobile  telephony  in France, L u x em b o u rg  and the UK.

R heine lek tra  has t ransferred  its participation  in U nicom  to Dekraphone and hence  it has exited the jo in t  ven tu re 's  
m arket on  a t rans ito ry  basis.  How ever ,  the R W E  group to which R heine lek tra  be longs ,  plans to acquire  Preussag 
M obil funk  G m b H  from the G erm an  Preussag group. Talkline, a co m p e t i to r  o f  D ekraphone ,  is a subs id ia ry  o f  
Preussag M o b i l fu n k  G m b H .  Hence, a re -entry  o f  the R W E  group in the m arke t  o f  D ekraphone  is likely.

On the basis o f  these  facts a coord ina tion  o f  com pe t i t ive  behaviour can not be excluded.

Since the M erger  R egu la t ion  does not app ly  to coopera tive  jo in t  ventures, the C o m m iss io n  has decided  D ekraphone  
not to fall w i th in  the scope o f  the Regulation .



EC C om m ission Press Release - Ref: IP/94/948

C O M M I S S I O N  L IB E R A L IS E S  S A T E L L IT E  C O M M U N IC A T IO N S  M A R K E T S

Fo l lo w in g  a p roposa l  from C om m iss ione rs  Van Miert  and B angem ann,  the C o m m iss io n  has today  adop ted  a d irective  
l iberal is ing  satell ite  te lecom m unica t ions  équ ipem en t  and services th roughou t  the E uropean  Union.  L iberal isa tion  o f  
sa tel l ite  m arke ts  has been s trongly  supported  by  the European Parliament as well  as the C ouncil  w h ich  has m arked  
in troduc t ion  o f  co m pet i t ion  into satell ite  markets  as m ajor  goal for EU te lecom s policy.

The  d irec tive  l iberalises both the es tab lishm ent and operation o f  satellite ne tw orks ,  as well as assoc ia ted  sa tell ite  
d ishes across  the Union. It covers in particular  the establishm ent o f  the n ew -advanced  so- called V S A T  (very  small  
aper tu re  satell ite  term inals)  as well as larger satellite dishes used for news ga the r ing  and o ther form s o f  satell ite  
business  and o f  par ticu lar  re levance in the con tex t  o f  satellite proposal and m ob ile  com m unica t ions .  The m ajo r  users 
are expec ted  to be  in the retail ing dis tr ibution  and financial sectors.  M any  s im ila r  potential  users in the EU have 
pan -E u ro p ean  requ irem en ts  and few suppliers can offer credible , fully supported  p an -E uropean  service in the present 
env iro n m en t .  Satell ite  co m m u n ica t io n s  networks,  now liberalise  across the U nion,  are expec ted  to be a m ajo r  m eans 
o f  im p lem en t in g  T rans European  N e tw orks  in these areas.

This init iates a com ple te ly  new stage o f  developm en t  for the European Satell ite  market.  Due to l iberalisa tion a 
ten-fo ld  incease in the vo lum e o f  satellite  com m unica t ions  before [he year 2000 can be expected. Studies estimate  
that as m uch  as 80 000 V S A T  satellite dishes may be deployed across the U nion  by that time.

R egu la to ry  restrains to date  were restric tive for users and service providers  alike, contrary  to the situat ion  in the 
United  Sta tes  w here  an "O pen  Skies" policy greatly  stimulated the satellite  m arke t  fince the early 1980s.

The state  o f  l iberalisa tion  is the most  important determinant  o f  ihe size and the nature  o f  the satellite te lecom s m arket 
hi I uropc .nul rapid d ep loym en t  of T rans-Fum pc.in  Networks As such iho new direc tive  is also a vilal slep on the 
way to the E uropean  Inform ation  Society, as de lined  in the C o m m iss io n 's  response  to the report  established on the 
issue by leading industr ia lis ts  under  cha irm ansh ip  o f  C om m iss ioner  Bangem ann.

The benefits  w’hich the new  Satellite Directive will  bring to this market include :

- Reduction  o f  costs o f  dep loy ing  and operat ing  saiellite networks which will be transla ted into lower prices for the 
consum er.  C o m p et i t io n  and l iberalisa tion will mean lower charges for licensing terminal tvpe-approvals  (which  will  
becom e “one  s top" and space segm ent access

- Pan-Europ'can networks.  The ha rm onised  regulatory  environment will  facili tate the establishm ent o f  pan -European  
satell ite  ne tw orks  w hich  has been frequently  recognised  i s  a key requirem ent for  m arket growth. This will be critical 
in ihe d ev e lo p m en t  o f  t ram -  European com m unica t ions  networks

- The rapid d ep loym en t,  especially  in less developed  or remote areas o f  m u l t im ed ia  applicat ions and access lo the 
d evelop ing  date  su p e rh ig h w ay s  o f  the information  society

- R em oval  o f  p roh ib it ions  on service and in te rconnccnon

- S im pli f ica t ion  o f  opera t ions  such as licensing equipm ent regis tration and installation

- Increased conf idence  o f  users, operators  and investors in satellite so lu t ions for Europe.

The d irec tive  is an a m en d m en t  to the 1990 directive on the introduction o f  com pet i t ion  in the te lecom m unia t ions  
services m arke t  and has been issued by the C om m iss ion  under Treaty Article  90. Article  90 provides for app licat ion  
o f  co m p e t i t io n  rules to sectors where M em ber States allocate exclusive or special rights. "Use o f  directives based 
on Article  90  is an efficient tool for the application o f  competit ion law to such sectors, p rov id ing  investm ent certainty



to  masfcct agents and cutting  red tape" states C om m issioner Van Micrt. "H owever, th is instrum ent must be used with 
care and in clearly circum scribed circum stances".

The provisions o f  the directive are im mediatley applicable. Member States have 9 m onths after publication o f  the 
directive to com m unicate the measures taken to com ply. However, the C om m ission w ill also take into account the 
situation o f  those M em ber States in w hich the terrestrial network is not yet sufficiently  developed and w hich could 
justify  deferm ent o f  full application o f  the directive until 1 January 1996.

The satellite directive is issued by the Com m ission in the context o f the follow -up o f  the Council resolution on the 
liberalisation o f  satellite  services. Before issuing the d irective/the Com m issioh aw aited confirm ation o f  its approach 
to  com petition in the telecom m unications services markets by the European C ourt o f  Justice in autum n 1992. 
Subsequent to prelim inary adoption o f  the directive by the Comm ission in D ecem ber 1993, the Com m ission has 
com pleted extensive consultations w ith the European Parliament and Council.

Together w ith an already adopted Directive on satellite equipment, and a proposal for a directive on satellite service 
licenr-vs currently in discussion in Council and Parliam ent, the new D irective com pletes a package o f  measures 
intended to rapidly develop the European satellite sector.

o • «
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C O M M IS S IO N  O P E N S  IN -D E P T H  IN V E S T IG A T IO N  IN T H E  C A S E  S I E M E N S /IT A L T E L

EC C om m ission Press Release - Ref: IP/94/951

M erger  regula tion

The C o m m iss io n  has dec id ed  to carry out an in-depth investigation in a second  phase  o f  p roceed ings  into  the 
proposed  creation o f  a jo in t  venture  between Siemens o f  G erm any and ST E T  o f  Italy, for certain p roduc ts  in’ the 
fields o f  public  and p r ivate  te lecom m unica t ions  equipm ents .

On 13 Sep tem ber  1994, the  operat ion  was notif ied to the C om m iss ion  under  the EC M erger  R egula t ion  S iem ens 
will  con tr ibu te  its Italian subsid iary  (S iem ens T elecom um cazion i)  to the new jo in t  ven ture  and S T E T  will t ransfer  
its m anufac tu r ing  su b s id ia ry  Italtel. ST E T  is a ho ld ing  com pany which also con tro ls  the Italian public  te lecom  
operators,  recen tly  m erg e d  under Telecom  Italia.

The jo in t  ven ture  b e tw een  S T E T  and S iem ens raises both horizontal and vertical issues, especial ly  in the m arke ts  
o f  public  t e l eco m m u n ica t io n s  equ ipm en t  in Italy.

With regard to hor izon ta l  aspects, the jo in t  venture  will hold a substantial  share (ab o u t  h a lf  o f  the m arke t)  o f  the 
public  sw itch ing  and t ransm iss ion  equipm ent  m arket in Italy. E lsewhere the operat ion  is not likely to have m ajor  
effects, since I ta l te l’s sales are basically  restricted to Italy.

In relation to the  vertical aspects,  S iemens will,  th rough  the jo in t  venture, share the p re -ex is t ing  vertical link be tw een  
the Italian te lecom  op e ra to r  (Telecom  Italia, prev ious ly  SIP) and the te lecom  eq u ip m en t  m anufac ture r  Italtel, In 
public  te leco m m u n ica t io n s ,  vertical l inks are an issue given that the activit ies o f  the co m pan ies  in the dow n s tream  
m arkets  are not sub ject  to the usual com petit ive  conditions.

It is. therefore,  part icu la r ly  im portant  to exam ine  the effects which m ay  result  from the com bina tion  o f  co m pan ies  
which will have a lead ing  posi t ion  in te lecom m unica t ion  services and in the m anu fac tu re  o f  public  te lecom m unica t ion  
equ ipm en t  in the future.

In this context ,  the C o m m iss io n  has also to exam ine  the evtent to which the p roposed  concentra t ion  w ou ld  have a 
negative  impact on the im plem entat ion  o f  public  procurement rules and the p rogress ive  open ing  up o f  national 
marke ts  to C o m m u n i ty  com pet i t ion

After a p re l im inary  inves tiga tion ,  the C o m m iss io n  has sufficient reasons to open an in-depth  investigation  in the case.
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EC C om m ission Press Release - Ref: IP/94/1016

F I N A N C I N G  O F  C O M M U N I C A T I O N S  I N F R A S T R U C T U R E  W ILL N O T  R E Q U I R E  A N Y  P U B L IC  F U N D I N G  

IF W E  L I B E R A L I Z E  I M M E D I A T E L Y

At the o p e n in g  o f  the "Electrónica" trade lair in M unich  on 7 N ovem b er ,  Martin B a n g em a n n ,  the C o m m is s io n  
m em ber  resp ons ib le  for industrial p o l icy ,  pointed  to the major role o f  m o d e m  in form ation  and c o m m u n ic a t io n s  
t e c h n o lo g ie s  in the g lobal  I n f o r m a t i o n  soc ie ty .  "Electrónica" is the w o r ld ' s  largest trade fair for e lec tron ic  
c o m p o n e n t s  and for m easu r in g  and test ing te c h n o lo g y ,  with 2 8 0 0  exh ib itors  from 4 8  countries.

The m o v e  to a e lob a l  in form ation  sociery  has. in Mr B an gem an n 's  v iew ,  gathered a m o m e n tu m  that is unstoppable .  
There are hardly any firms n o w ,  whether small  or large, that can get by w ith o u t  advanced  inform ation  and 

c o m m u n ic a t io n s  t e c h n o lo g ie s .  M ore and more private hou seh o ld s  too are u s in g  PCs, not o n ly  for gam es ,  but also  
for learning. ''We are all m o v in g  at incredible speed into an increasingly  n e tw o rk - l in k ed  w orld ,  w h ich  in m any  
respects  can bring us e n o rm o u s  advantages i f  w e so  wish," Mr B angem ann  stated.

Mr B a n ee m a n n  f irm ly  b e l i e v e s  that the information soc ie ty  can help to s o lv e  m ore  e f fe c t iv e ly  prob lem s for w hich  
w e  have not yet  found the right answers. O ne  ex a m p le  was gro w in g  traff ic c o n g e s t io n ,  w h ic h  co u ld  be substantia l ly  
reduced by m ean s  o f  in te ll igent ,  com puter-ass isted  traffic control sys tem s;  such  sy s te m s  w o u ld  a lso  m ake it p o ss ib le  

to charge m ore eq u itab ly  to the individual the costs  generated by use o f  the private car. T o  w id en  the sc o p e  for such  
future-orientated app lications ,  serv ices  and infrastructure should, in Mr B a n g e m a n n -s  v ie w ,  be l iberalized rapidly.  
"Liberalization o f  se rv ices  a lso  requires the rem oval o f  ex is t in g  network m o n o p o l ie s" ,  Mr B an gem an n  said. This  was  
necessary in order to create the necessary p lanning  certainty for netw ork investm ents .  "The es tab l ishm ent  o f  an 
e f f ic ien t  g lobal c o m m u n ic a t io n s  infrastructure does  not require any public  funding ,  but is se l f - f in a n c in g  - prov ided  
that w e  l iberalize n o w  and do not w an  until it is too  late," Mr B angem ann  stated.

"I therefore hope that the C ou n ci l  m eet ing  o f  Ministers lor T e le c o m m u n ic a t io n s  on 17 N o v e m b e r  wil l  accept our 

proposa ls  and agree to this timetable," Mr Bangem ann  continued.

In Mr B a n e e m a n n 's  v i e w ,  the main technical  prerequisites for the information  s o c ie ty  are already largely e s tab l ished  

with the PC and te lep h one .  The main obstacle  to broad acceptance o f  the n e w  uses to w h ich  they cou ld  be  put w as  
unduly h igh  te lep h one  charges. "A reduction in charges can be ach ieved  o n ly  i f  there is m ore  c om p etit ion ,  in se rv ices  
as w e l l  as in n e tw o r k s ,” Mr. B angem ann  said In his v iew ,  the e lectronics  industry w o u ld  a lso  benefit  considerably:  
"The m ore p eop le  use  the new  tech n o lo g ie s  at h o m e  and at work, the greater w il l  be the d em and  for better and better  
e q u ip m e n t"  Tins  a pp lied  not o n ly  to PCs. w h ich  w ou ld  have to be m ade easier to use, but e s p e c ia l ly  to new ,  
c o m p le x  transm iss ion  sys tem s .  "In my op in ion , the te lephone has not as yet by any m ean s  been d e v e lo p e d  to its full  
potential,"  Mr B a n g e m a n n  stated

The European U n io n  is, in Mr B a n g e m a n n ’s v iew ,  fully aware o f  the major im portance  o f  e lec tron ics  as a key  
strategic industry for m any  other branches o f  industry It was precisely  for this reason that the U n io n  w as  m akin g  
a specia l  ef fort  to pro m o te  research and d ev e lo p m en t  on this enabling te c h n o lo g y .  H o w e v e r ,  this w a s  not en o u g h ,  
Since for m any  firms the main problem was the introduction o f  new products onto  the market. "We have p len ty  o f  

g o o d  ideas" Mr B a n g em a n n  said. "What w e  still need is to c o n v e n  them rapidly into c o m p e t i t iv e  products." In order  
to  create an in n o v a t io n  incent ive  for small and m e d iu m - s u e d  business in particular, the C o m m is s io n  had introduced  
a special in n ovation  prize, the "Information T e c h n o lo g y  European Award 9 5 ' ,  to be awarded in 1995. "We w i l l  be  
aw ard ing  three prizes o f  EC U  2 0 0  0 0 0  and 20  p r u e s  o f  ECU 5 0 0 0  to in n o v a tiv e  products  w ith  a high  
in fo r m a t io n -te c h n o lo g y  content.* Mr Bangem ann  continued  The C o m m is s io n  w o u ld  thus also be d em onstra t in g  that 
it w as  in favour o f  research that was near the market in the field o f  in form ation  and c o m m u n ic a t io n  te c h n o lo g ie s  

in particular.

Mr B an gem an n  thou gh t  that the future prospects  for the European e lec tron ics  industry w ere  ex trem ely  prom is in g .  
"European firms are o n c e  again confident  in their ow n  com petit ive  strength. The b i l l io n s  invested  in n e w  chip  
factories sh o w  that the industry faces the future with  se lf-assurance The European C o m m is s io n  at any rate w i l l  play
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its part in ensuring that Europe will continue to be an attractive location for industry and commerce." 
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EC C om m ission Press Release - Ref: IP/94/1082

T H E  C O M M I S S I O N  A U T H O R IZ E S  T H E  C R E A T IO N  OF A JO IN T -V C N T U R E  B E T W E E N  E R IC S S O N  A N D  
R A Y C H E M

M erg er  R eg u la t io n L M  E R IC S S O N  A G  (Sw eden)  and R A Y C H E M  C O R P O R A T I O N  (U S A )  jo in t ly  no t if ied  to the 
C o m m iss io n  an ag reem en t  by which  they  will create a jo in t-ven ture  w h ich  will  incorpora te  subs tan t ia l ly  all  the 
activit ies and assets o f  R A Y N E T  C O R P O R A T IO N ,  a wholly  ow ned  subs id ia ry  o f  R A Y C H E M  prior  to the  operat ion .

E R IC S S O N  is o n e  o f  the  m ajo r  p layers  w o r ld w id e  in the m anufacturing  and  se l l ing  o f  te leco m m u n ica t io n s  sys tem s 
and  equ ipm en t.  R A Y C H E M  develops and sells h igh  performance industrial  p roduc ts  used  inter a lia  by the  aerospace,  
au tom otive ,  e lec tron ic  and te lecom m unica t ions  industr ies and R A Y N E T  activ it ies  consis t  in the m anufac tu r ing  and 
se l l ing  o f  fibre o p t ic  t ransm iss ion  sys tem s for access te lecom m unicat ions ne tw orks.

T he  C o m m iss io n  af te r  exam inat ion  o f  the notif ied  operation has decided not to  o ppose  it and  to declare  it com pat ib le  
with  the  c o m m o n  m ark e t  and w ith  the func tion ing  o f  the EEA A greem ent since,  on the one hand,  the a dd it ion  o f  
m arke t  shares is no t  sign if ican t  in any o f  the geographic  markets concerned  and, on the o ther  hand, the operat ion  
is not l ikely to g ive  rise o f  a coord ina tion  o f  the competit ive  behav iour  o f  the parent com pan ies  ne ither  in the 
jo in t-v en tu re s  p roduc t  m arkets  nor  in any o ther  product market within the overall  te lecom m unica t ions  equ ipm en t  
markets .
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C O M M I S S I O N  C L E A R S  T H E  C R E A T IO N  O F  IN T E R N A T IO N A L  P R IV A T E  S A T E L L IT E  P A R T N E R S .  A JO IN T  
V E N T U R E  IN T H E  T E L E C O M M U N IC A T IO N S  A N D  T H E  S A T E L L IT E  S E C T O R S ,  U N D E R  T H E  
C O M P E T I T I O N  R U L E S  O F 'T H E  E C  T R E A T Y  A N D  T H E  EEA A G R E E M E N T .

A t  the  p roposa l  o f  M r. V an  Miert,  C o m m iss io n e r  in charge o f  c o m pet i t ion  po licy ,  the  C o m m iss io n  has g iv en  its 
fo rm al green  l ight to  the  c rea tion  o f  In ternational Private  Satellite Partners  ( IPS P) ,  a  l im ited  par tnersh ip  organ ized  
un d e r  U S  law  a m o n g  n ine  p a r tn e rs ( l )  to p rov ide  international pr ivate  bu s in ess  te leco m m u n ica t io n s  serv ices  via 
sa tell ites to bus inesse s  in Europe  and N o r th  Am erica .  IPSP will also o ffer  b u lk  sa tel l ite  t ransm iss ion  capac i ty  to  third 
parties ,  but o n ly  to  th e  ex ten t  that  IPSP  o r  its partners do  not use all the  availab le  capacity .  IPSP  wil l  o w n  and 
ope ra te  tw o  h igh  p o w e r  te lecom m unica t ions  satell ites to be located in g e o sy n c h ro n o u s  orb i t  over  the A tlan t ic  ocean, 
the first o f  w h ich  w as  launched on 29 N o v e m b er  last and is expected  to be  opera t iona l  by  the end  o f  the  year.

In the dec is ion ,  the  c rea tion  o f  IPSP has been concluded  to fall ou ts ide  the  scope  o f  bo th  Art ic le  85 (1 )  o f  the EC 
T rea ty  and  A r tic le  53 (1)  o f  the  EEA A greem ent,  because IPSP, which  is a ven ture  the par tners  o f  w h ich  are m ost ly  
private  co m p a n ie s  active in the te lecom m unica t ions  and aerospace areas,  will  not restrict  co m pet i t ion  bu t  actually  
have a  posi t ive  impact;  IPSP will  be a new  com pet i to r  to the big s tra tegic  a ll iances be ing  established, often  be tw een  
public  operators ,  in the  m arket  for  advanced  te lecom m unicat ions  services.  It will fu r therm ore  increase com pet i t ion  
in the m arke t  for  sa tell ite  t ransm iss ion  capacity ,  as it is a new and private  a lte rna tive  to the  in te rnat ional  satellite 
o rgan isa t ions  ( IN T E L S A T .  E U T E L S A T  and IN M A R S A T )  and national sys tem s (genera l ly  o w n ed  by  g o v e rn m en ts  
o r  pub lic  co m p a n ie s  w h ich ,  in most  cases, are also the na tional s igna tor ies  to those  in te rnat ional  satellite 
o rgan isa t ions)  tha t  cu rren t ly  contro l a lm ost  every  aspect o f  the satellite market.

A n u m b er  o f  p ro v is io n s  in the agreements ,  nam ely  a non compete  ob liga t ion  im posed  on ly  on the  general  par tner  
o f  IPSP (O rio n  Satel l i te  Co.),  several p rov is ions  intended to ensure that  IPSP will  o ffer  to its partners,  that will  
no rm al ly  a lso  be its cus tom ers ,  the best prices, terms and conditions that it will  be o ffer ing  to th ird  cus tom ers  for 
the  p rov is ion  o f  serv ices o r  capacity  (the "most favoured nation" p rov is ions)  and the  preference  to be g iven  to l imited 
partners  in respect o f  certain  calls for tenders  issued by IPSP have been cons id e red  restrain ts anci l lary  to  the creation 
and successful  opera t ion  c f  IPSP.

T w o  o ther  p rov is ions ,  nam ely  the exclusive  right to prom ote  the sale o f  the IPSP services in I taly  once  full 
l iberalization o f  te leco m m u n ica t io n s  is in place,  and the appoin tm ent o f  S T E T  as exclus ive  representat ive  agent  o f  
IPSP in A us tr ia  h ave  been concluded  as non appreciable  restrictions o f  co m pet i t ion  g iven ,  in particular ,  the inherent 
in ternat ional  d im e n s io n  o f  the IPSP services, the big size o f  potential cus tom ers  and the small  m arke t  share  that IPSP 
is expec ted  to achieve.

( ! )  The  par tners  o f  IPSP are the fo l low ing:  Orion Satellite  Co. (U SA ),  O r ion  N e tw o rk s  Sys tem s (U S A ) ,  British  
A erospace  C o m m u n ic a t io n s  (U K ),  C O M  D EV Satellite C o m m u n ica t io n s  Ltd (C anada) ,  G enera l  D y n am ics  
C o m m erc ia l  Launch  Serv ices (U S A ),  K ingston  C om m unica t ions  In ternational Ltd. (UK ),  M C N  Sat U S  (U S A ) ,  S T E T  
(I ta ly )  a n d  T ran s -A tlan tic  Satellite. Inc. (Japan).

A v n e  *  /  -  6  7
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T H E  C O M M I S S I O N  O P E N S  C A B L E  T V  N E T W O R K S  TO L I B E R A L I S E D  T E L E C O M S  S E R V I C E S  - A' F IR ST  
ST E P  T O  T H E  M U L T I - M E D I A  W O R L D

On the in it iat ive  o f  C o m m is s io n e r s  Van Miert and B angem ann , the C o m m is s io n  has today  adopted a d irec t ive  for 
public  co n su l ta t io n  w h ic h  w il l  lift restr ic tions on the use o f  cable T V  n e tw o rk s  for the carriage o f  all l iberalised  
t e le c o m m u n ic a t io n s  serv ices .  The proposal represents a modif icat ion  o f  the A rt ic le  9 0  d irect ive  l ibera l is ing  those  
serv ices  ( 9 0 / 3 8 8 ) .  It a im s, in particular, to a l lo w  n e w  m ult i -m edia  t e leco m s se r v ic e s  to be carried on cable  n etw orks,  
throughout the E uropean U nion ,  by 1 January 1996. During 1995, the C o m m is s io n  w i l l  be presenting the d irect ive  
to the M e m b e r  States and the European Parliament and consu lt ing  with other in terested parties on the draft d irect ive  
before  form ally  a d o p t in g  a d ec is ion ,  in an op en  procedure ensured by Mr Van Miert at the last T e le c o m s  C o u n c i l .  
The precedent  for such a procedure w as set w ith  consultations on the sate l l i te  a m en dm en t  to the se rv ices  d irect ive  
w h ich  w as  f ina l ly  ad op ted  in October o f  this year.

L ibera lis ing  ac c e s s  to cable  infrastructure sh o u ld  permit a lowering o f  costs  and a s ign if ican t  increase in the am ount  
o f  capacity  ava i lab le  for n ew  services.  A lo n g s id e  this it encourages use o f  state o f  the art t e c h n o lo g y  and represents  
an important con tr ib ut ion  to the d e v e lo p m e n t  o f  the informations soc ie ty .

The goal: m u l t i -m e d ia  serv ices

In m any o f  the M e m b e r  States e x is t in g  national regulation restricts use o f  cab le  T V  netw orks for all but s im ple ,  
o n e -w a y  b roadcast ing  serv ices  ( see  table 1). T he regulatory restrictions w h ic h  w o u ld  be ab o l ish ed  by the d irective  
currentK prevent  cab le  T V  operators from o ffer in g  carriage or p rov is ion  o f  any o f  the new interactive and 
m u lt im ed ia  serv ices .  M ost  o f  these in v o lv e  the digital transmission o f  m o v in g  p ictures w h ich  the traditional  
t e le c o m m u m c t io n s  netw ork s  are not  d es ig n ed  to - and in many cases can not carry

The main goal o f  the C o m m is s io n  is to lift those  restrictions in order to foster pilot  projects and new  initiatives in 
the m u lt i -m ed ia  fie ld.  This area w as  h igh l igh ted  in the White Paper on G row th ,  C o m p e t i t iv e n e ss  and E m p lo y m e n t  
as o f  fundam enta l im portance  in realis ing the information society.

E xam p les  o f  such n ew  serv ices  include:

• H o m e sh o p p in g  ( in c lu d in g  ca ta logu e  b ro w s in g ,  l ive video displays, "navigation" around the "shopping m all' ’ from 
hom e,  v ie w in g  real estate) ,

‘ H om e transaction packages  (banking ,  reservations ,  buying, trading)

•"Edu-tainment"  ( interact ive  v ideo  gam es w h ich  entertain and educate)

“sp ec ia lised  interactive o n- l ine  databases (for ex am p le  for :hc medical  or dentistry p ro fess ions ,  w h ich  in v o lv e  
detailed  and'or m o v i n g  im ages)

The l i ft ing  o f  current restr ic tions w il l  a lso en cou rage  the provision o f  n ew  d istr ibutive  applications ,  such  as h o m e  
alarms and te lem etry  ( i .e  d istance meter reading)  Cable operators can offer  capac ity  for such se rv ices  at a 
s ig n i f ica n t ly  lo w e r  c o s t  than te ie c o m  operators

A further important market for cable capacity concerns mobile  services N e w  entrants are lo o k in g  for alternatives  
to u s in g  the T O ’s n etw ork  since the latter is often a competitor in their o w n  m o b i le  market. O nce  liberalised ,  the 
fast g r o w in g  market o f  m o b i le  c o m m u n ic a t io n s  is expected  to generate suf f ic ien t  reven u es  to a l lo w  cable  operators  
to  upgrade and ex p a n d  their infrastructure for increasingly sophisticated m u lt i -m e d ia  services.

The advantage o f  C A T V  networks



The "final drop" is that step o f  the netw ork  w h ich  actually  runs into the  h o m e  and co n n e c ts  the terminal (T V .  
t e lep h o n e ,  c o m p u te r  or s o m e  hybrid  com b inat ion ) .  It is, w ithout  doubt,  the m ost  important g a te w a y  to the benef its  
o f  "the in for m at ion  superh igh w ays" .

The a d van tage  o f  u s in g  C able  T V  n etw ork s is that, as they arc des ign ed  for the carriage o f  T V  s ignals ,  they reach  

the end  user  w ith  broad-band  "co- axial" cab le  capable  o f  prov id ing  up large am oun ts  o f  capac ity ,  such  as is required  
for m o v i n g  im a g e s ,  e s p e c ia l ly  en h an ced  q u a li ty  s igna ls  ("enhanced real ity"), with  a high deg ree  o f  rel iabil ity .  This  
a l lo w s  p r o v is io n  o f  the n e w  m u lt i -m e d ia  se r v ic e s  w ithout  major adaptions o f  the l ines  runn ing  into c u s to m e r s ’ h o m e s

Such se r v ic e s  ca n n o t ,  in general,  be e f f ic ie n t ly  carried over the local netw ork s  currently provided  by the national  
t e le c o m s  operators  in the M em b er  States TO s connect ion  to h o u seh o ld s  is by "copper pairs” o n ly  capab le  o f  
p ro v id in g  re l iab le  se rv ices  o f  relative lo w  capacity  w h ich  is not appropiate, for e x a m p le ,  for even  standard quality  

TV s ignals ,  ex c e p t  in particular s i t a t io n s l .  T h is  is because  such netw orks w ere  set up so m e  years ago  and d es ig n ed  

for cary tng  v o i c e  t e le p h o n y  w h ic h  requires a very  sm all  fraction o f  the capacity .

1 That is. w i th o u t  in v o lv in g  s ign if icant  trade-offs  concern ing  lack o f  re liab il ity  and increased error rates and sever ly  

l im it in g  the d is ta n ce  w h ic h  the end  user m ay  be from a central switch.

Form and C on ten t  o f  the D irect ive

L ike the sate l l i te  d irect ive  adopted in O ctober,  the cable directive in v o lv e s  an a m en dm en t  to the 1990 t e leco m s  
se rv ices  d irect ive .  T h e  a m en dm en t  a l lo w s  serv ice  providers the ch o ic e  o f  o f fer in g  their serv ices  over  cable  TV  
n etw ork s  T h is  d o e s  not e ffec t  the M em b er  States' rights to maintain m o n o p o l i e s  in p ro v is io n  v o ic e  t e le p h o n y  unitl  
1998  as the d irec t ive  con cern s  o n ly  the p rov is ion  o f  non-reserved services.

The current s i tuation  in m o st  o f  the m em b er  States, w hereby  on ly  the te le c o m s  organ isa t ion s  are a l lo w e d  to lease  
out  cap ac ity  for, or to carry, t e le c o m s  serv ices  on beha lf  o f  anyone  else ,  s e v ere ly  constrains p o ss ib i l i t ie s  and  
opportun it ies  for both se rv ice  providers and users (see  table). Furthermore,  the tariffs for lease  o f  h igh -cap ac ity  lines  
from the TO s in the EU is, on average.  1.0 t im es higher than in liberal en v iro n m en ts  such as S w ed en  and North  
A m erica.  M a in ta in in g  restr ic tions on C A T V  netw orks means that, w h i le  capacity  is- restrained, the cable  operators  
■ire noi in v e s t in g  in adapting their infrastructure to provide high capacity  for t e le c o m s  serv ices ,  s in ce  they are not 
.iliiiwccJ in r esp o nd  tii the dem and  lor it

A fter the ad op tion  o f  the se rv ices  d irect ive  9 0 /3 8 8 ,  w hich  was based on Artic le  9 0  o f  the Treaty, the C o m m is s io n  
o rgan ise d  c o n su lta t io n s  from w h ic h  it em erged  that the goal o f  e f fe c t iv e  liberalisation o f  t e leco m s se rv ices  w o u ld  

remain u n sa t is f ied  u n less  the netw ork  infrastructure overw hich  they are provided  w a s  a lso  liberalised.

The e x te n s io n  o f  the A rt ic le  9 0  d irect ive  must be seen in the context o f  the f o l lo w in g  points:

*the benef its  o f  se r v ic e s  liberalisation in the m ult i -m edia  context w il l  not be realised w ithout  liberalsiation o f  
avai lab le  C A T V  n etw ork  capacity

‘ M a n y  o f  the M e m b e r  States, a lso  the m ost  important in terms o f  the E U s t e le c o m s  markets ,  urged the C o m m is s io n  
at the last T e le c o m s  C o u n c i l  to present proposa ls  as soon as p oss ib le  for rapid liberalisation o f  C A T V  netw orks.

“T h e  C o m m i s s i o n  has underlined its intention to present its proposals in this con tcx t  to both the C o u n c i l  and the 
Parliament and to p roceed  m c lo s e  cooperat ion  w iih  them, with utmost respect for transparency

“the d e v e lo p m e n t  o f  n ew ,  m u lt i -m ed ia  serv ices  is increasingly rapid w ith  the antic ipat ion o f  the in formation  soc iety .  
The market e x p a n d in g  T he  revenues  o f  the TOs are noi threatened by a transfer o f  custom ers ,  s in ce  tl-.cv ate. for 
the m ost  p a n ,  not even  prov id ing  these new service:, yet



T h e  d irec t iv e  a lso  in troduces  co m p e t i t io n  safeguards a im ed  at p reven ting  opera to rs  u s in g  a  d o m in a n t  po s i t io n  in one 
m ark e t  to  im pose  p red a to ry  prices in another,  requires the M em ber  States to  ad o p t  m easu re s  to a l low  the  m on ito r in g  
o f  cross subs id ies  b e tw een  reserved and  l iberalised activit ies, when  a s ing le  ope ra to r  p rov ides  both .  T h is  concerns,  
o n  the one  hand,  T O s  w h ich  also opera te  C A T V  networks,  and on the o ther ,  C A T V  opera to rs  en joy ing  exclusive  
fo r  the i r  b ro ad cas t in g  ac t ive i ty  w h o  a lso  en ter  the  l iberalised telecom s market.

"This  d ra f t  sh o u ld  be  seen as a  m a jo r  s tep  tow ards  the early in troduction  o f  m u l t i -m ed ia  services th ro u g h o u t  the 
E uropean  U nion" ,  exp la ins  M r  Van Miert.  "It will also favour init iatives from  small  and m ed iu m  sized enterprises  
by  o p in in g  up the cable  T V  ne tw orks .  It thus responds to specif ic requests  we have rece ived  from th em  in the 
con tex t  o f  te leco m m u n ica t io n s  liberalisa tion."

T ab le  1

C urren t  p rov is ions  co n ce rn in g  use o f  cable  T V  netw orks  for the p rov is ion  o f  te leco m m u n ica t io n s  services can be 
su m m arised  as follows:

Use o f  cab le  T V  n e tw o rk s  for l iberalised  services

B e lg ium  N o  D en m ark  N o  France N on-voice  services only  G erm any  N o  G r e e c e ...............* Ireland No legal provision
I t a l y ...............• L uxem b o u rg  N o  legal provision  Netherlands Limited use Portugal No Spain N o  U K  Yes

Source; "L 'im p ac t  de I’au thorisa tion  de la foum iture  de services de te lecom m unica t ions  liberalises par les 
cA blo-opera teurs" ,  ID A T E , 1994, and addit ional analysis

* No cable  TV  ne tw orks  available

Table  2

M in im u m  C apac ity  requ irem ents  (approx im ate)  for services 

Speech: 64  k ilo -b i ts /second  

ISDN: 140 k i lo-b i ts /second

Standard  quali ty  m ov in g  images:  2 mega-bits /second 

E nhanced  quali ty  m o v in g  images:  10 m ega-bits /second 

Table  3

Technical  limits  on ne tw ork  infrastructure to the home

i. T w is ted  C o p p e r  pairs:  used  by  T O s to connect end users to the local switch: 

up to  257 k i lo-bi ts /second:  reliable  service to all customers on local ne tw ork

the  greater  the  capaci ty  requ irem ent  above 257 mega-bits  the greater the trade-offs o f  increased e rror  rates,  lack o f  
re liab il ity  End l im its  on  the  d is tance which  the end user can be from a central switch.

2 m ega-b its  and o v e rO n ly  in particular,  l imited situations.

c .g  N o t  appropria te  for: users in less densely  populated areas, users requir ing  h igh reliabil ity ,  or users p referr ing  high ' 
qua li ty  p ictures  and "enhanced rea l ism ”



ii. B ro a d b an d  coax ia l  cable: used  by  cab le  operators  to connect  end  users  to h ead -en d

u p  to  500  m ega -b its /secondre l iab le  se rv ice  to all customers irrespective  o f  d is tance  

T ab le  4

C ab le  T V  N e tw o rk s  in the  E u ro p ean  U n io n  *

N u m b e r  o f  H o u seh o ld s  Subscr ibe rs  O pera to rs  passed

B e lg iu m  38  9 7 .4 %  9 5 .5 %  D en m ark  6 5 0 0  73 .6%  57 .3%  G erm an y  1 6 4 .6 %  4 0 .5 %  G r e e c e .................... ..........— Spain
30 8 .1 %  1.1% France  16 2 5 .8 %  6 %  Ireland 13 > 5 0 %  4 0 %  I t a l y .................- ............. L u x em b o u rg  120 9 9 .5 %  81 .4%
N e th er lan d s  358  9 0 .3 %  8 6 .4 %  Portuga l  1 1.6% 0 .3%  UK 23 12.6% 2 .8%

* Source:  ID A T E ,  1994
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L I B E R A L I S I N G  T E L E C O M M U N I C A T I O N S  I N F R A S T R U C T U R E  : P U B L I C A T I O N  OF P A R T  II O F THE  
G R E E N  P A P E R  A N D , C O N S U L T A T I O N  O N  T H E .F U T U R E  R E G U L A T O R Y  F R A M E W O R K

The C o m m is s io n  has today  adopted as proposed  by Mr Bangem ann and Mr V an Miert Part II o f  the Green  Paper  
on the Libera l isa tion  o f  T e le c o m m u n ic a t io n s  Infrastructure and Cable T V  N etw o rk s .  W h ile  Part I, adopted  on the 
25 O ctob er  1994, set out  the general princ ip les  and proposed t imetable  for liberalisat ion , Pan  II ex a m in e s ’ the 
substantive  issues  in v o lv e d  in e s tab l ish ing  the regulatory framework for full  co m p e t i t io n  in the t e le c o m m u n ic a t io n s  
sector. P an  II o f  the Green  Paper lo g ic a l ly  f o l lo w s  the R esolut ion  o f  the C o u n c i l  o f  T e le c o m m u n ic a t io n s  M inisters  
m eet ing  o f  the ! 7 N o v e m b e r  1994, w n ich  con f irm ed  the principle o f  full l iberalisat ion  o f  the te le c o m m u n ic a t io n s  
sector by the 1 January 1 9 9 8 . f l )

The “B a n e e m a n n  Group" Report  earlier in 1994 on Europe and the G lobal Information S o c ie ty  had already stressed  
that "the key  issue  for the e m e rg en ce  o f  n ew  markets is the need for a n e w  regulatory env ironm ent  a l lo w in g  full 
com petit ion"  and urged M em ber States to "accelerate the on- g o in g  p rocess  o f  l iberalisation o f  the 
t e le c o m m u n ic a t io n s  sector by o p e n in g  up to com p etit ion  infrastructures and serv ices  st il l  in the m o n o p o ly  area".

Infrastructure liberalisat ion ,  w h ereb y  operators w il l  be permitted to apply  for l icenses  to build or d e v e lo p  n e w  

t e le c o m m u n ic a t io n s  n etw orks,  backed up by a w el l  funct ion ing regulatory fram ew ork w i l l  be one  o f  the kev  factors  
in en co u ra g in g  the d e v e lo p m e n t  o f  c o m m u n ic a t io n s  and the information so c ie ty  in the U nion .  In particular it will  
lower the price o f  te le c o m m u n ic a t io n s ,  encourage  innovation and the ex p lo i ta t io n  o f  new  te c h n o lo g ie s ,  im p r o v e  the 
prov is ion  o f  t e le c o m m u n ic a t io n s  serv ices  to both industrial and residential c o n su m ers  and st im ulate the in jection  o f  
private capital  into the sector Serv ices  c o n v e y e d  over  te lecom m u n ica t ion s  infrastructure in the European Union  
am ounted  to about 120 b i l l ion  ecu during 1993 and are at the heart o f  the U n i o n ’s information sector - see  Figure  
I attached

The M ajor Issues

The se co n d  pan o f  the Green Paper deals w'lth the substantive issues in v o lv e d  in e s tab l ish in g  the future regulatory  

framework

U niversal  serv ice  c o n s is ts  o f  access  to a def ined  m in im u m  service o f  sp ec if ied  qual i ty  to ail users at an affordable  
price baseJ  on the princip le  o f  universality ,  equality  and continuity With respect to universal  serv ice ,  three maior  

i ssues  are raised the d ef in it ion  and sc o p e  o f  universal service,  a co m m o n  approach to co s t in g  universal  se r v ic e  and 
the f inancing  o f  universa l  serv ice  in 3 co m p eti t iv e  environment. C on cern in g  sc o p e  and def in it ion ,  U n io n  w id e  
standards for un iversa l  serv ice  have already been proposed  under the a u sp ices  o f  the application  o f  O pen Nerwork  
Provis ion  ruies to tne v o ic e  te lep h ony  service. On financing, the Green Paper adopts a re lat ively  nove l  approach and 
indicates a preference for using  universal service funds rather than access charges . This is based on the v ie w  that in 
m e future, more than one  operator may be co m p et in g  to provide universal service

Interconnection and inter-operability  o f  infrastructures and ser. u e s  '-'ill tie a major com m ercia l  issue.  In tercon n ea i i in  
will  primarily  be a matter for national regulatory authorities within an overall framework. All in terconnection  

agreem ents  arc subject  to the co m p eti t io n  rules. In addition, tne Green Paper o u tl in es  the scope  o f  an Interconnect ion  
D irect ive ,  foreseen  in 'the  C o m m is s io n ' s  A ct ion  Plan on the Information S o c ie ty ,  w h ic h  w il l  govern  a ccess  to and 
in terconnection  w ith  pub lic  infrastructure netw orks S om e major issues "of the d irect ive  w il l  be: . set out the rights 
and o b l ig a t io n s  o n  pub lic  t e leco m m u n ica t io n s  infrastructure providers with  regard to in terconnection  requests ,  
inc lud ing  o b l ig a t io n s  to interconnect and provide standard interconnnect o ffer ings;  . c o m m o n  rules for fan 
co m p et i t io n ,  d isp u te  reso lution  m ech an ism s

On l icen s in g ,  the Green Paper reco g n ises  that the l icensing o f  te le c o m m u n ic a t io n s  infrastructures,  n etw ork s and 
serv ices  w il l .rem ain  a m aner for national regulatory authorities At tne sam e time an overall  framework is require'.: 
w h ich  sets the general principles and procedures for granting l icences and w n ic h  strikes an appropriate bajaur-
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be tw een  ex cess iv e  regu la t ion  and reasonable  safeguards.  The  G reen  Pap e r  s t resses the need  for fa ir  a n d  effective  
co m p e t i t io n  in the  n e w  e n v iro n m en t  th rough  the  enforcem ent o f  the T rea ty  co m p e t i t io n  rules. The  co m p e t i t io n  rules 
will h ave  a k ey  ro le  to  p lay  in p rov id ing  a p red ic tab le  env ironm en t  witiTin w h ich  co m p an ies  can p lan  an d  invest.

W ith  respec t  to  the  in ternat ional  d im ension ,  full account must  be taken o f  the cu rren t  W T O /G A T S  n eg o t ia t io n s  on 
bas ic  te le co m m u n ic a t io n s  services,  (Which include infrastructure). T h e  m ajo r  o b jec t ive  o f  the  E uropean  U n io n  is to 
ensu re  co m p a rab le  a n d  effective  access to g lobal  markets .

T o w a rd s  the  In fo rm at io n  Society  The  G reen  Paper sets the com m on  approach  to in fras truc ture  m ore  b ro ad ly  w ith in  
the con tex t  o f  the  overall  approach  to the Information Society. A l th o u g h  it focuses on  te leco m m u n ica t io n s  
infras truc tures ,  th e  G reen  Paper show s that the w orlds  o f  te lecom m unica t ions ,  b roadcas t ing  and c o m p u t in g  are 
m o v in g  toge the r.  T h is  is because m any  o f  the new  digital te lecom m unica t ions  services lie be tw een  tradit ional  
te le co m m u n ic a t io n s  a n d  broadcast ing .  T h e  Green Paper does not a im  to ex tend  te leco m m u n ica t io n s  regu la t ion  to 
o ther  sec tors  o f  the  econ o m y .  Rather it recognises that there are d if fe ren t  p o l icy  ob jec t ives  w h ich  unde r l ie  the 
reg u la to ry  ap p ro ac h  in the  various sectors  and  that  these different ob jec t ives  wil l  rem ain  even  when tec h n o lo g ie s  and 
m arke ts  co n v erg e .  A c lear  f ram ew ork  for infras tructure  liberalisation is there fo re  com p lem en ta ry  to  the  ev o lu t io n  
o f  U n io n  p o l ic y  in o th e r  ne ig h b o u r in g  fields such as intellectual p ro p e rty  r ights ,  aud io -  visual po l icy  a n d  m ed ia  
co ncen tra t ion  - all  areas w h ich  are central  to the em erg ing  Inform ation  Society.

C o n su l ta t io n s  In co n ju n c t io n  with  Part I o f  the Infrastructure Green Paper, the C o m m iss io n  has o p en ed  a  broad 
consu l ta t ion  on the  fu ture  regu la to ry  f ram ew ork  for infrastructure l iberal isa tion  in the E uropean U nion .  The  
C o m m iss io n  is inv it ing  co m m en ts  on all the issues raised and will also o rgan ise  hear ings  in Brussels w i th  interested 
parties ear ly  in 1995. T h e  C o m m iss io n  in tends to comple te  its consu lta t ions d u r in g  the French P res idency  in the  first 
h a l f  o f  the year,  e n ab l in g  it to com e forward ,  before  the end o f  1995, w ith  a p ro p o sed  package  o f  m easu res  for  
w idesp read  re fo rm  o f  the regula tory  environm ent.

F igure  I - T u rn o v e r  o f  EU in form ation  sector in 1993.(2)

1'elecom serv ices  2 7 %  Publish ing  22 %  Softw are  and services 15% C o m p u te r  e q u ip m en t  I 1% A u d io v isu a l  services 
10% T e leco m  e q u ip m e n t  6 %  C o n su m er  e lectronics  5% M icro-elec tronics  2 %  E lectronic  p u b l ish ing  2 %

Total M arke t  : 4 1 4  b il l ion  ECU

( I )  sub jec t  to add it iona l  t ransit ional per iods for certain m em ber  states,  i.e. up to five years for Greece ,  Ireland, 
Portugal  and  Spa in  a n d  up to  tw o  years for  Luxem bourg  (2) Source : C o m m iss io n  Studies
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L IB E R A L IS IN G  C O R E  S E C T O R S  O F  IN F O R M A T IO N  SO C IET Y  IN E U R O P E : "N O  F O R T R E S S  E U R O P E  B U T  
N O  B L U E -E Y E D  A P P R O A C H  E IT H E R " S A Y S C O M M IS S IO N E R  V A N  M IE R T

"The global  issue o f  the  w o r ld -w id e  t rad e -o f f  be tw een  competit ion  and the  t rad i t ional  m echan ism s  for en su r in g  public  
serv ice  will co m e  to a  head  at the G 7  conference.. .  The C om m iss ion  has been asked  to p lay  a m ajor  part  in  this 
m ee ting ,  and I m yse lf ,  wil l  be  par tic ipa ting  in the debate  concern ing  the d e v e lo p m en t  o f  in form ation  in fras truc ture  
and  the p rov is ion  o f  access to it."

"In the  interests o f  consum ers ,  business  and the industry  itself  it is im portan t  that  po licy  does not p re -em pt  or  
s tra igh t- jacket  m arke t  d ev e lo p m en t  w ith  unnecessary  regulations and standards .  O n this poin t  we are in full agreem ent  
w ith  o u r  f r iends on  the  o ther  side o f  the Atlantic. H ow ever ,  this does not m ean  a  "blue-eyed"  or "one-sided" approach  
to EU l iberalisa tion  and  th is  will  also be made very  clear to our  G7 partners.  ", M r Van Miert  said in a speech 
de livered  on friday the  10th o f  February  at the Conference  on European  Public  Service  o rgan ised  by  the Trans 
E uropean  Policy  S tud ies  Associa t ion .

"The  m essage  the EU will  bring  to the G7 debate  is not "fortress Europe" but g lobal  p rogress ,  M r Van M iert  added

i rapid  progress  in l iberal is ing  the core  sectors o f  the information society  in E urope .- in  o u r  ow n  interests as well  as 
the in te rnational  c red ib i l i ty  o f  the Union, we must  carry through a t igh t  p ro g ram m e  o f  concrete  l iberalisa tion 
m easures th is  year. This  relates in particular  to cable  networks,  alternative infras tructures  and m obile  c om m unica t ions

ii encourag ing  o u r  co m p e t i to rs  to o ffer  the same level o f  market access as will be available  here

lii but also pro tec t ing  our  cultural identity  and ensuring  fairness in future issues concern ing  content."

T he  key point  o f  the  d iscussion  concerned the re la tionship  between the ob jec t ives for the E uropean U n ion  o f  
l iberalisa tion  on the  one  h and  and developm en t  o f  public  service on the other.

I f  M r Van Miert  g ave  par ticu lar  em phasis  to the s ignificance o f  the G7 conference  on the in form ation  soc ie ty  in this 
context ,  w hich  will  take place  in Brussels  at the end o f  this month, he genera lly  d rew  the fo l low ing  c onclus ions  :

* C om pet i t ion  and public  service are compatib le ,  in fact they may be m utua l ly  re inforc ing, as long as it is recognised  
that public  serv ice  does  not necessari ly  mean (a) m onopo ly  provision nor (b j  public  operato r

* R igid  and o v e r  genera lised  d o g m a  concern ing  policy in these areas is not appropria te .  Overal l  princip les  m ust  be 
tem pered  by the d e m a n d s  o f  subsid iarity ,  flexibili ty (vis avis technology and d ev e lo p m en t  o f  m arket  s truc ture)  and 
the reality o f  s ign if ican t  d if ferences be tw een  sectors (such as telecoms, post and energy).  This concerns,  for exam ple ,  
the approach  to a E uropean  Public  Service C harter  and to use o f  particular  Trea ty  articles.

" It is crit ical fo r  the  U n io n  that  ex is t ing  Treaty rules be respected, not tam pered  w ith  for short  term  polit ical 
m otives.

* G iv en  rap id  techno log ica l  change  and pressure  from competitors in the U S  and Japan /SE  A sia  in the  con tex t  o f  
the in form ation  society ,  w e  cannot  a fford  to let unnecessary delays block progress  in liberalisation. T im e  is short  in 
th is  area. W e m us t  run  to a t ight t im e table.

* In the course  o f  1995 the schedule  for l iberalising telecoms services and infras truc ture  m ust  be writ ten  up  in EC 
law. This  invo lves  bo th  1998 m easures and m ore  immediate  proposals for  m ob ile  services and con ce rn in g  use  o f  
available  capacity  fo r  a lready  liberalised services.
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•  In t h e  in te rnat ional  con tex t  the EU m ust  encourage  m arket access to th ird  c o u n tr ie s  as well as the p ro tec t ion  o f  
E uropean  cu ltu ral  iden t i ty  and inte llectual p roperty  rights.
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- M erger regulat ion

T he C o m m is s io n  adopted  today a dec is ion  to authorise the merger o f  the ac t iv i t ie s  of the Italian subs idiary  o f  
S iem en s  for the m anufacture  o f  te leco m m u n ica t io n  equipment (S ie m e n s  Eelecomunicaz .iom  S p A )  and ltaltel.  the 
manufacturing  subs id iary  o f  the STE T group in the sector o f  t e le c o m m u n ic a t io n  equ ipm ent:  S T E T  is a holdim:  
c o m p a n y  w h ic h  a lso  contro ls  the Italian public  t e lecom  operators, recently  m erg ed  under T e le c o m  Italia.

Or. ! 3 Sep te m b er  19 9 4  the operation w a s  notif ied  to the C o m m is s io n  under the EC M erger  R egu la t ion .  After the 
¡nmal one  m onth  asses sm en t  pros ided for under the Merger Regulation, the C o m m is s io n  considered  that tne proposed

• operation raised ser iou s  doubts  as to its com p atib i l i ty  with the co m m o n  market (If1 N o 4 4 /951  ). The C o m m is s io n  
stated that the jo in t  venture betw een  ST E T  and S iem en s  raised both horizontal  and vertical issues in the markets o f  
public  t e le c o m m u n ic a t io n  equipment.  With regard to horizontal aspects  the jo int  venture w il l  hold  a substantial share 
o f  the public  sw it c h in g  and transm iss ion equ ipm ent  market in Italy In other countr ies  the operation w o u ld  not be 

likely to have  m ajor  e f fects ,  s ince l ta lte l ' s sa les  are basically  restricted to Italy. In relation to vert ical aspects ,  
S iem en s  w il l ,  through the joint venture,  share the pre-exist ing shareholder link betw een  the Italian te leco m  operator  
iT e le c o m  Italia) and the te lecom  equ ipm ent manufacturer ltaltel

The second  phase in vest iga t ion ,  during w hich  the C om m iss ion  consu lted  a large number o f  t e leco m m u n ica t io n  
equ ipm ent m anufacturers and te lecom m u n ica t ion  operators, has show n that in spite o f  the substantial market sh .ues ,  
the creation o f  the jo in t  venture will  not result in market dominance.

Firstly, the C o m m is s io n  nas taken into consideration  mat. '-wth regard to the longer term, and m particular to the 
introduction o f  new te c h n o lo g ie s ,  tne markets for te lecom m unica t ions  eq u ip m en t  are m the process o f  t r a n s fo m u t io n  
due to i ) the p o s s ib le  dev e lo p m en t  o f  large markets because ot tecnnolog ica l  d e v e lo p m e n ts ,  li) the fact that the effects  
o f  standardization and public  procurement leg is la t ion  '■'•ill progressively  have a larger impact in o p en in g  up national  

m jrkeis .  ¡u)  the further progress towards liberalization o f  services and. forem ost ,  the liberalization o f  infrastructures  
w hich  ■•'.ill lead more and more to the creat ion o f  a w orldw ide market lor public  te le c o m m u n ic a t io n s  eq u ip m en t  The 
etfects  o f  the c o m b in a t io n  o f  these d e v e lo p m e n ts  nave already been seen in (he area o f  m o b i le  c o m m u n ic a t io n s ,  
where tne d ef in it ion  o f  a European standard •G S M  I. the liberalization ot serv ices  and the l iberalization o f  
infrastructures have resulted today in the creation o f  a European, if  not w o r ld w id e ,  market for the supp ly  o f  
t e leco m m u n ica t io n  equ ipm ent

S e c o n d ly ,  as to the sh areho ld ing  link betw een  .the new joint \en:urc  and T e le c o m  Italia, it has to be co n s id er ed  that 
the benef its  o f  any p r iv i leged  treatment to the joint venture imposed on T elecom  Italia by S T E T  w o u ld  be shared  
with S ie m e n s  The noti f ied  operation reduce-, therefore the uOiective miercM ot ST E T  or T e le co m  Italia to favour  
the joint venture a! the exp en se  o f  Te lecom  Italia This ¡s mure m ik i- S irnu * iv .  gam s a direct in f luence  o n ly  over 
the eq u ip m en t  supplier ( lta ltel)  and no influence at all o>ci the ick - iom  operator (T e le c o m  Italia) or ovet  its pa:--m 
(ST E T ).  Such  an operat ion  w o u ld  be o f  a '■cry different nature

Thirdly the d is t in ct ion  berwren the interests o f  the se:^ ice a it ; \  ’tics and the m anufactur ing  act iv it ies  w ith in  the S IT T  
group has been  further reinforced in the framework o f  tne reorganization o f  ST E T . through the creation o f  Tecnitel ,  
a 100*» o w n e d  c o m p a n y  o f  ST E T  Tecnitel constitutes a separate organ izat ional  level  in the structure o f  the ST E T  

group w h o se  m ain funct ion is the superv is ion  o f  tne :r,.vv„:.KT-:mc act iv it ies  Mi STET

Furthermore, in the course  o f  the proceedings .  STE T his >ner, assurances to the C o m m is s io n  with respect to the 
non interference o f  STET' in the purchasing po l icy  o f  Telecom Italia, more m particular with regard to the choice  
o f  suppliers and to a ciear separation o f  trie Boards o! D.rrvti/r. , thr C E O  a;id m general the m anage::!1.-;;: •: 
T e le com  Italia, Tecn ite l  ana the co m p a nie s  -of tne Itaitr: g"<i,p

COM M ISSIO N  CLEARS PROPOSED JOINT VENTURE HI-TWEEN SIEM EN S AND ITALTEL IN Till-
SECTOR OF TELECOM M UN CATIO N  EQUIPM ENT
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In the  o ther  a ffec ted  m arkets ,  m o b ile  radio  ne tw orks  and private te leco m m u n ica t io n  e q u ip m en t,  the inves tiga tion  
c o n f irm ed  tha t  the  l iberal isa tion  has a lready  resulted  in a  com petit ive  m arke t  s i tua t ion  and  that  the  p osi t ions  o f  the 
j o in t  ven tu re  in these  sec tors  do  n o t  ra ise  co m pet i t ion  concerns.

For  the  reasons  o u t l in ed  above , . the  C o m m iss io n  has considered  that  the p ro p o se d  co ncen tra t ion  d oes  no t  lead to  the 
c rea tion  o r  re in fo rcem en t  o f  a  d o m in a n t  posi t ion  in any  o f  the m arkets  iden tif ied  in the  sec tors  o f  pub l ic  a n d  p r ivate  
t e leco m m u n ica t io n  equ ipm en t,  as a result  o f  w hich  effective  com petit ion  w o u ld  be  s ign if ican tly  im p ed ed  in the 
c o m m o n  m ark e t  w i th in  the  m ean in g  o f  A r t ic le  2, paragraph 3 o f  the m erg e r  regu la tion .  T h e  C o m m iss io n ,  has 
therefore  a d o p ted  a  dec is ion  o f  c o m p a t ib i l i ty  w ith  the co m m o n  market pu rsu an t  to  A r t ic le  8(2)  o f  C ounc il  R eg u la t io n  
(E C )  n. 4 0 6 4 /8 9 .

/ .
* * * ■
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In Ju ly  1994, the C o m m iss io n  c leared  the  jo in t  venture  between British T eleco m m u n ica t io n s  an d  ' t h e  US 
long-d is tance  carrier  M C I.  A second  p roposed  all iance, between Deutsche  T e lek o m  and France T elecom  - called 
A T L A S  -is p resen t ly  b e in g  exam ined  by  the  C om m iss ion .  Regarding a th ird  im por tan t  a ll iance the C o m m iss io n  has 
ju s t  sent a formal reques t  to all the so-cal led  "U nisource"  partners asking th em  for inform ations;  on the basis  o f  the 
answ ers  received, the  C o m m iss io n  will pursue  its p rocedure  in this case.

This th ird  im por tan t  a ll iance  develop ing  in this sector involves the te lecom m unica t ions  operato rs  o f  the N e ther lands .  
Sw eden ,  and Sw itzer land ,  w h ich  have set up  a c o m p an y  named "Unisource"; as c o n f irm ed  by press s ta tem ents  m ade  
by the parties ,  the  Span ish  te lecom m unica t ions  operator  Telefonica is to jo in  U n isource  as a fourth shareholder.  
U nisource  has a lso  en tered  into several forms o f  cooperation with the US long-d is tance  carrier and equipm ent  
m anufac tu re r  A T & T . G iv en  the importance  o f  these parties on the te lecom m unica t ions  market and in o rde r  to ensure  
a fair and b a lan ced  sc ru t iny  under  the EU com petit ion  rules o f  all the a ll iances in this sector, the C o m m iss io n  has 
at its o w n  init iat ive  launched  an exam ination  o f  the arrangements regard ing  U nisource  as well as its links with 
A T & T . A form al request  for in form ation  has been sent to the com panies concerned.

During the last tw o  to three  years, the te lecom m unica t ions  market in the E uropean  U nion  has been characterized  by 
two parallel  d ev e lo p m en ts ,  nam ely  an accelerat ing  liberalization process and at the sam e time the em ergence  o f  what  
is c o m m o n ly  referred to as "strategic all iances" involving the public te lecom m unica t ions  operators  which  p rev ious ly  
en joyed  m o n o p o ly  r igh ts  in their  dom es tic  markets .

These stra tegic  a ll iances generally  aim at p rov id ing  highly-advanced, end-  to-end,  seamless te lecom m unica t ions  
services over  a w ide  geographic  area, often the whole  world. The very fast d ev e lo p m en t  o f  the new technolog ies  
involved in these services and the pressure  to go global felt by service p rov iders  from the com panies  w hich  represent 
the m ain  target cus tom ers ,  nam ely  powerfu l  mult inational firms, have led to the perceived need by 
te leco m m u n ica t io n s  operators  to coopera te  together  to offer such services,  ra ther  than enter  this new m arke t  alone.

From the po in t  o f  v iew  o f  com petit ion  policy,  it is not possible to say be forehand  w h e th er  such a ll iances -w hich  are 
in any event by  no m eans  un iform  - are good or bad. As a general rule,  how ever ,  g iven  the s trong  posi t ion  and 
technical skills  o f  the  te lecom m unica t ions  operators  involved, a careful exam inat ion  under  the European  Union 
com pet i t ion  rules will  be required  with  respect to each alliance, to ensure  that the l iberalization w h ich  is 
p a in s tak in g ly  be ing  ach ieved  in this area is not thwarted  by anticompeti t ive  cartel- l ike  a rrangements .

Until now . the C o m m iss io n  has issued one formal exem ption decision in this area, with respect to the "C oncert"  jo in t  
ven ture  es tab l ished  by the UK operator  British Telecom municat ions and the US long-dis tance  carrier M C I (see 
IP '94 /767) .  A favourab le  posi t ion  was poss ib le  am ong  other reasons because o f  the genuine ly  global na ture  o f  the 
services o ffered  th ro u g h  “C oncert"  and the fact that  the te lecom m unicat ions m arkets  o f  both parent co m pan ies  are 
open  to co m pet i t ion ,

COMMISSION EXAMINES A THIRD STRATEGIC ALLIANCE IN THE TELECOMMUNICATIONS SECTOR
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T H E  C O M M I S S I O N  H A S  C O N S I D E R E D  T H A T  T H E  C R E A T I O N  O f  O M N I T E L -P R O N T O  IT A L IA  IS N O T  

A  C O N C E N T R A T I O N  A N D  H A S  T O  B E  A S S E S S E D  U N D E R  A R T IC L E  85

M erg er  regu la t ion  '

T he O m n ite l -P r o n to  Italia operation, w h ic h  w as  notif ied  to the C o m m is s io n  on 24 February 1995, c o n s i s ts  o f  the 
creat ion o f  a jo in t  venture w hich  w i l l  operate the second  G S M  m o bi le  t e le p h o n e  sy s tem  in Italy.

S ince ,  from a procedural point o f  v ie w ,  the Merger R egulat ion  d ocs  not ap p ly  to co o p erat ive  joint ventures,  the 
C o m m is s io n  has  d e c id e d  that the notif ied  operation is not a concentrat ion at'.d d oes  not,  therefore, fall w ith in  the 
sc o p e  o f  a p p lica t ion  o f  the M erger R egu la t ion  and should thus be e x a m in e d  under the pro v is io n s  o f  A rtic le  85 o f  
the Treaty w h ere  it w i l l  benef it  from the accelerated treatment applied to structural jo in t  ventures.

Orrmttel • Pronto  Italia w a s  created by tw o  undertakings Omnitel  S istem i R adio  C ellu lari  S p A  (O m n ite l )  and Pronto  
Italia S p A  w h ic h  in it ia l ly  c o m p e te d  separately  for the award o f  the se c o n d  G S M  l icence  in Italy and afterwards  
d ec id ed  to jo in  forces  to submit a jo in t  bid. Both parents, Omnitel  and Prpnto - Italia are th e m s e lv es  Joint V e n tu ie s  
created by severa l  industrial and financial undertakings for the purpose o f  o b ta in in g  the G S M  l icen ce  in Italv. The  
major shareholders  o f  O m nite l  are O livett i ,  B e ll  Atlantic ,  Cellular C o m m u n ic a t io n s  Inc., Telia  and L ehm an  Brothers.  
Pronto Italia, w h ic h  is a con sor t iu m  o f  14 undertakings, has as its m ain shareholders  Air T ou ch  International,  
M a n n esm a n n  and B a n ca  di Rom a. •

On 22  D e c e m b e r  1 994 ,  the C o m m is s io n  had already decided, to grant the parties a derogat ion  in order to im plem en t  
the con cen tra t ion  before  its no t if ica t ion .  T he  d ec is io n  o f  the C o m m is s io n  w a s  ju s t i f ie d  by the necess i ty  for the  parties  
to beg in  w ith o u t  d e la y  the bui ld-up  o f  their G S M  network in order to m eet  the strict dead lines  im p o sed  by Italian 
authorit ies  and a lso  in order to prevent the re inforcem ent o f  the current p os it ion  o f  strength held by T e le c o m  Italia 
w hich  had already  built  its o w n  G S M  netw ork  and was se l ling this service.

After ex a m in a t io n ,  the C o m m is s io n  has considered  that the proposed  operation takes place in a se rv ices  niaiket.  
where a rapid e v o lu t io n  is ob ser ved  with  a rising trend towards1 a progress ive  interaction o f  the market'.. Some o f  
the jo int  ven tur e 's  u lt im ate  parents,  w h ich  are G S M  operators in other EU countr ies ,  cou ld  be in c o m p et i t io n  in this 
increas ing ly  g lob a l  market, and therefore a risk o f  coordination o f  their c o m p e t i t iv e  behav iour  could  noi be exc lu d ed

7 5



EC C om m ission Press Release - Ref: IP/95/311

T HE C O M M I S S I O N  IS IN IT IA T IN G  A D E T A IL E D  I N V E S T I G A T I O N  IN T O  "N O R D IC  S A T E L L IT E  

D I S T R I B U T I O N '1 ",

T he c oop erat ion  project  "Nordic Sate llite  Distribution" (N S D ) ,  g rou p in g  N orsk  T e le ko m  A S,  a w h o l ly -o w n e d  

subs id iary  o f  the N o r w e g ia n  te le c o m m u n ic a t io n s  operator T c lenor  A S ,  T clcD anm ark  A S, the Danish  
t é lé c o m m u n ic a t io n s  operator and the S w e d ish  group K innevik  will be the subject  o f  a detailed in vest iga t ion  by the 
European C o m m is s io n .

The project, w h ic h  w as  notif ied  to the C o m m is s io n  on 23 February last, is m a in ly  concerned  with  the distribution  

ûi t e le v i s io n  ch a n n e ls  to cable  distributors, operators o f  m ultip ie-user antennae and ind iv iduals  with  dish aerials  
througn the lea s in g  o f  sate ll ite  capacity  co v e r in g  the N ordic  region (D en m ark ,  S w e d e n .  N o r w a y  and F inland)

The C o m m is s io n  has d ec id ed  to initiate this second,  four-month stage o f  deta i led  invest igat ion  in order to ascertain  
w hether  the project  w i l l  g iv e  N S D  a permanent dominant posit ion in several sectors on the N ord ic  market

B as ica l ly ,  N S D  w i l l  be the on ly  operator c o v er in g  the Nordic region w h o s e  p rogram m es can be rece ived  bv small  
dish antennae.

M oreover ,  the partners in N S D  hold  a major share o f  the cable network in the ieg ion .

Tiie ■.ertical in tegration  b e tw een  satellite operators and te lev ision  program m e distributors co m b in e d  w ith  the strum: 
p osit ion  neld by the parent co m p a n ie s  in markets both upstream and d ow n stream  (sate ll ite  ow ners ,  cable  operator ,  
and distr ibutors)  w o u ld  g iv e  N S D  a co m p e t i t iv e  advantage in all market sectors.

I

A major concern  for the C o m m is s io n  wi l l  be to ascertain whether such an advantage w o u ld  pi event new  com p etitors  
from enter ing  the N ord ic  market.
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C O M M I S S I O N  A P P R O V E S  C R E A T IO N  O F  SW E D IS H  T E L E C O M S  J O IN T  V E N T U R E

T he  E uropean  C o m m iss io n  yes terday  a p p ro v e d  the creation o f  a te leco m m u n ica t io n s  jo in t  ven tu re  in Sw ed e n  by 
B ri tish  T e lec o m , T ele  D an m ark  and  T elenor ,  the  Danish and N orw eg ian  p u b l ic  te lecom  operators .  T he  new  c o m p an y  
will p ro v id e  d o m es t ic  and in te rn a t io n a l ' serv ices for  both voice and da ta  in com pet i t ion  w ith  ex is ting  Sw ed ish  
opera to rs  such  as T el ia  and Tele2.

T he  new  jo in t  ven tu re  - p rov is iona l ly  cal led  T B T  C om m unica t ion  A B  - will co m b in e  the exis ting  te lecom  service 
activit ies o f  the three  parents  in Sw eden .  It will offer  telecom services to both residential  and corpora te  customers.  
T B T  will be bo th  a ne tw o rk  ope ra to r  and service provider. It will,  in p r incip le  o ffer  co m m u n ica t io n  service 
th ro u g h o u t  all o f  Sw eden .  At first, how ever ,  its efforts  will be concentra ted  on the  t r iang le  represen ted  by  S tockho lm , 
G o teb o rg  and  M a lm o  w hich  represent  5 0 %  o f  the business market. Initially, for  reasons o f  necessity  and econom y, 
the T B T  n e tw o rk  wil l  be fully based on leased lines from Telia, Tele2  o r  B anverke t  (the Sw ed ish  ra ilway  agency 
o w n in g  the ra i lw ay  infrastructure) .  H ow ever ,  as from 1998 T B T  plans to u n d e r tak e  its ow n  infras truc ture  inves tment.

At present,  the co m b in e d  m arket  share  o f  the three parents activit ies in S w eden  is re la tively  insignificant.  T B T  will 
face s trong  co m p e t i t io n  w ith  the ex is ting  operators  prov id ing  telecom services in S w eden  especial ly  Telia, the former 
m o n o p o ly  o p e ra to r  as well  as Tele2 and A T & T  Nordics,  the Swedish  subs id ia ry  o f  AT& T.

C o m p et i t iv e  asessm ent

The m arke ts  for te leco m m u n ica t io n s  services are evo lv ing  very rap id ly  as a result  o f  technical ch ange  and 
liberal isa tion  o f  the regu la tory  env ironm en t .  Sweden (along with  the U K ) has one o f  the m ost  l iberalised 
te leco m m u n ica t io n s  regu la to ry  regim es in Europe. This has led to a n u m b er  o f  overseas te lecom m unica t ions  
c o m p an ies  se t t ing  up  opera t ions  in Sw eden  to take advantage o f  this regim e. Neverth less ,  despite  the e s tab lishm ent 
o f  these  com pe t i to rs ,  the state  ow ned  na tional telecom operator -Telia- still en joys  an o v e rw h e lm in g  m arke t  share 
for the voice  m arke t  (9 0 %  accord ing  to the parties) and a stron m arket share  in data  c om m unica t ions  (70% ).

In com par ison ,  the m arke t  share acqu ired  by new entrants has been re la tively  small  -none has a m arket  share 
exceed ing  5%  for e ither voice or data. A T & T  Nordics - the Swedish subsid iary  o f  A T & T  established in 1985 - has 
a m arke t  share  o f  less than 1% for voice.  B T ’s existing Swedish subsid iary  has less than 1% o f  voice  and less than 
5 %  o f  da ta  w h i ls t  Tele2  (the on ly  Sw ed ish  operator  apart from Telia. to  ho ld  a  R ecogn ised  Private O p e ra t in g  A gency  
sta tus)  has secured  a  m arket  share o f  on ly  2%  o f  voice and 3% o f  data  since its fo rm ation  in 1991.

In the l ight o f  the  above  facts, the C o m m is s io n 'h a s  decided that the operat ion  does not raise serious doub ts  as to its 
c o m p 2t ib i l ty  w ith  the co m m o n  m arket and has therefore approved the operation.
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" G L O B A L  E U R O P E A N  N E T W O R K "  P R O JE C T  F O R  O P T IC A L -F IB R E  T R A N S M I S S I O N  O F D A TA : M R  VA N  
M IE R T  S E E K S  C L A R IF IC A T IO N  O F IN F R A S T R U C T U R E  PRICES

The C o m m iss io n  is seek ing  m ore  information  on the prices to be charged to users o f  the future "Global E uropean  
N e tw o rk "  (G E N )  for da ta  t ransm iss ion  before  taking a position on the project,  w hich  was su b m in ed  at the b eg in n in g  
o f  1994 by a n u m b er  o f  te leco m m u n ica t io n s  ne tw ork  operators in Europe.

The G E N  project involves  the creation o f  a ne tw ork  o f  optical-fibre co m m u n ica t io n s  linking Frankfurt ,  London ,  
M adrid ,  M ilan  and  Paris.  T he  initial partners in the project (British T elecom , D eutsche  Telekom , France Telecom , 
ST E T  and Telefon ica ,  later jo in e d  by B elgacom  and by the Swiss,  Dutch and Portuguese  telecom s adm inis tra t ions)  
intend to install  and  m anage  the co m pute r  e qu ipm en t  needed to set up sub-c ircu its  th rough  this ne tw ork  and to 
connec t  them  to the  na tional  circuits  in their  countries  in order to o ffer  advanced ,  u l tra -rapid  da ta- transm iss ion  
services.

W hile  re cogn iz ing  the  s tra tegic  nature  o f  the G E N  project, which has s ign if ican t  value added in re la tion  to 
in ternat ional  digital  half-c ircuits ,  M r Van Miert,  M em ber o f  the C o m m iss io n  with  special re sponsib ili ty  for 
co m pet i t ion  policy ,  has asked  his depar tm ents  to find out more about the price levels and costs o f  na tiona l  and 
in ternat ional  dig ita l  circuits .

The aim is to check, in particular ,  w he ther  the prices currently charged are j u s t i f i e d

Mr Van M i e n 's  depar tm en ts  will focus on the level o f  prices that com petito rs  w ou ld  be required to pay in o rder  to 
acquire  the techno log ica l  resources needed to launch a system in com petit ion  with GEN:

- the com pe t i to rs  w o u ld  u n d oub ted ly  not have the option o f  supplying large- scale  infrastructures and o f  using  the 
profits  thus  m ade  to finance the supply  o f  non-reserved services such as in ternational  ne tw ork  circuits;

- potential  com pet ito rs ,  in particular  suppliers o f  alternative  infrastructures, will have to pay the official price to buy 
the equ ip m en t  needed  to launch systems in competit ion  with GEN. On the o ther hand, t raditional te lecom s operators  
have a lw ays  used each o th e r 's  equ ipm ent  at a substantia lly  lower price,  on the basis o f  reciprocity.

Not on ly  should  the prices charged between partners in GEN not cause d iscr im ination ,  but there should  be no abuses 
in the prices charged  to the public  for hiring the digital circuits needed to im plem en t  G EN , in accordance  with the 
p rincip les  o f  open ne tw o rk  provision.

The  latter po in t  is o f  particular  interest.  With regard to digital circuits, price differences are very str ik ing  th roughout  
the world :  for exam ple ,  the prices charged in Europe are up to ten times h igher  than those in the U ni ted  States.
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R E S U L T S  O F  T H E  C O N S U L T A T IO N S  O N  T H E  G R E E N  P A P E R  O N  T H E  L IB E R A L IS A T IO N  O F  
IN F R A S T R U C T U R E  FO R  T E L E C O M M U N I C A T I O N S  A N D  TV W IR E D  N E T W O R K S .

T he  C o m m iss io n  has  to d ay  a d o p te d ( l )  , fo l lo w in g  the  proposal by M r B a n g e m a n n  and  M r  Van  M iert ,  the  report  
on the  results  o f  the consu lta t ion  on the G reen  Paper  (2) concerning the  L ibera l isa t ion  o f  T e leco m m u n ica t io n s  
Infras truc ture  a n d  C a b le  T V  netw orks.

The c o nsu l ta t ions  have  attracted a w ide -ran g in g  response.  Several hundred  o rgan isa t ions ,  com pan ies  and  assoc ia t ions,  
includ ing  t rade  u n io n s  a n d  user and c o n su m er  o rgan isa t ions  have taken part  in hear ings  in Brussels.  In add it ion ,  over 
100 written  su b m iss io n s  have been received. T he  consulta t ions have p ro d u c ed  w idesp read  suppor t  for the 
l iberal isa tion  p ro p o sa ls  and p ro g ram m e  o f  the  C o m m iss io n  in the t e leco m m u n ica t io n s  sector.

M oreover ,  the c o nsu l ta t ions  have  d em ons tra ted  the wish  for the C o m m iss io n  to c o m e  forw ard  as soon  as poss ib le  
with its pack ag e  o f  p roposa ls  on  the regu la tory  f ram ew ork  which  encourages  d y n a m ic  com pet i t ion  and p rom otes  
in te rconnec tion  an d  in teroperabili ty .  In particular ,  the consulta t ions have re -em phas ised  the need for e ffective  
m easures  in the  key areas h igh ligh ted  in the  G reen  Paper : i.e. licensing, in te rconnec tion ,  f inanc ing un iversal  serv ice  
in a com pe t i t i tve  e n v iro n m en t  and the full and effective  implementat ion  o f  co m p e t i t io n  rules.

The key role o f  the T eleco m m u n ica t io n s  sector M odernisa tion ,  reform and a t rans it ion  to effective  co m p e t i t io n  are 
the key to co n t in u in g  grow th  and prosper i ty  o f  the European U n io n ’s te lecom m unica t ions  sector.  The 
te leco m m u n ica t io n s  sec tor  in the European U n ion  has a yearly turnover  o f  m ore  than  140 bill ions ecu, i.e. m o re  than 
3 per cent o f  G D P ,  and  g ro w in g  strongly.  C ro ss -b o rd er  and international te leco m m u n ica t io n s  usage on  the  public  
ne tw orks  has been increas ing  at over 10 per cent annually  on average in recent years ,  w ith  an even faster g row th  
on private  ne tw orks .  There  are over  170 m il l ion  main telephone lines in the U n io n  and nearly 15 m il l ion  m ob ile  
te lephone  subscr ibers ,  w ith the latter g ro w in g  rap id ly  in some o f  the m ore  co m p e t i t iv e  markets .

M oreover ,  the m odern isa t ion ,  g rowth  and cost effectiveness o f  te lecom m unica t ions  infrastructures u n d e rp in s  the 
whole  d ev e lo p m en t  o f  te lecom m unica t ions  in the Union and the increas ing  use o f  co m m u n ica t io n s  and  in fo rm at ion  
services by  businesses  and consum ers ,  large and small .

The M ajo r  issues and results o f  the consu lta t ions  Above  all. the consu l ta t ions  h ave  show n  that there is general 
agreem ent on  the need for a transparent p red ic tab le  and effective regu la to ry  f ram ew ork  across the U n io n  to a llow  
effective  co m p e t i t io n ,  par ticular ly  on the issues o f  universal service, in te rconnec tion  and licensing.

O n  l icensing  o f  infras tructure  and services,  t ransparent measures and procedures  for  l icensing o r  g ran tin g  
au thorisa t ions  need  to be in place in advance  o f  1998 so that the l iberalisation dead line  that  has been agreed  can be 
respected.

In terconnection  be tw een  exis ting  and new ne tw orks ,  fixed and mobile  has been recognised  as a key ing red ien t  in the 
new  co m p e t i t iv e  env ironm en t .  There are both technical and financial aspects to in terconnection  and there is 
w idespread  support  for a c om m on regula tory  fram ework at a European level to ease and resolve d if f icu l t ies  in 
n egotia ting  in te rconnec tion  arrangements.

W ith  respect to universal  service there was recognition  for the need o f  a co m m o n  concep t  at a European  level.  M ost  
operators ,  se rv ice  p rov iders  and user organ isat ions felt that the defin i t ion  as the basic  voice  te lephone  serv ice  was 
an appropria te  sta r ting  point. This  concept  could  evolve with changes in t ech n o lo g y  and m arket  d e m a n d  bu t  any 
evo lu t ion  sh o u ld  no t  create d isp roport iona te  barriers to market entry.

As to the m ec h an ism s  o f  f inanc ing the universal service there was agreem ent  that key  characteris tics shou ld - be that 
it does  not d is to r t  m arke t  s tructure  or  delay the in troduction o f  competit ion  and that it places pressure  on  operators  
to im prove  the ir  perform ance .



A lth o u g h  there  w as  c o n s id e rab le  support  from  the consulta t ions fo r  the  use  o f  un iversa l  serv ice  funds ,  the 
C o m m iss io n  be lieves  on  the  basis  o f  subs id ia r ity  that,  m em ber  states can- c h o o se  the  m eth o d  in w hich  th e  cost is 
financed, p ro v id ed  it is th rough  a transparent  and  agreed m echanism.

W ith respect to the in te rnat ional  d im ension ,  there  was also strong agreem ent on the need for the E uropean  Union 
to seek co m p arab le  and  effec tive  access to  th ird  coun try  markets both for opera to rs  a n d  the equ ipm en t  sector.

T he  N ex t  steps T h e  C o m m iss io n  believes that the C onsu l ta t ion  has es tab lished  a  c lear  consensus  a round  the main 
p roposa ls  pu t  fo rw ard  in the  G reen  Paper and in addit ion  has prov ided  a m a jo r  inpu t  to the  measures that the 
C o m m iss io n  wil l  n o w  table.

O n  the l iberal isa tion  aspects ,  the C o m m iss io n  will  draft  am endm ents  to the 1990 Serv ices  D irect ive(3) in o rde r  to 
assure  full l iberal isa tion  o f  te lecom m unica t ions  infras tructure  and services at the  b e g in n in g  o f  1998. In addit ion ,  the 
C o m m iss io n  w ill  d raft  a m en d m en ts  to the Service  D irective  with  regard  to l iberal is ing  m ob ile  and pe rsonal  
co m m u n ica t io n s .  T h e  C o m m iss io n  has a lready proposed  measures to l iberalise  the use  o f  C ab le  T V  ne tw orks  to 
supp ly  l iberalised t e leco m m u n ica t io n s  services.

(1) C O M ( 9 5 )  158 (2 )  Part  1 o f  the Green Paper  (C O M (9 4 )  440) was p u b l ished  on 25 O c to b e r  1994 and  Part  II 
(C O M (9 4 )6 8 2  on 25 Ja n u a ry  1995) (3) (90) 388 EEC
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C O M M ISSIO N  L A U N C H E S IN V ESTIG A TIO N S INTO G L O B A L  M O BILE SATELLITE  
SY ST E M S

By the year  200 0  m il l ions  o f  subscr ibers  w o r ld w id e  are expected to be offered  satell ite  personal co m m u n ica t io n s  
services. In this sec to r  g lobal  consort ia  start are being set up involving m ajor  am erican  and european  com pan ies .  This 
new  p h e n o m e n o n  w hich  is set to becom e a d o m inan t  feature o f  the in ternational  satell ite  m arket in the second  ha lf  
o f  this decade  has a ttracted  the a tten tion  o f  the European C om m iss ion ,  a m o n g  o thers  as far as com pet i t ion  policy  
is concerned.

Hence, Mr. Karel Van Miert,  the European C om m iss ione r  in charge o f  co m pet i t ion  m atters  has recently  asked his 
services to send ou t  requests for in form ation  regarding two m obile  satellite sys tem s (M S S) ,  G loba ls ta r  (led by  the 
US co m p an ies  Loral and Q u a lco m m ) and Ir idium (led by the US c o m p an y  M otorola) .  lnmarsat-P ,  ano ther  maior 
M SS, has a lready  no tif ied  its sys tem  and par tnership  agreements to the C o m m is s io n ’s com pe t i t ion  services.  Since 
Ir id ium  and  G loba ls ta r  have not yet fo l low ed  suit, the C om m iss ion  has c o m m en ced  inves tiga tions at its own 
initiat ive.

A lthough  M S S sys tem s are inherently  global and the establishment o f  such sys tem s,  in princip le  p rocom peti t ive ,  it 
is im portant  that they are screened from the outset under the EC com petit ion  rules. The aim o f  the inves tiga tion  is 
to ensure  level p lay ing  fields in the EU and, in particular, to assess the impact of-the consort ia  and their  partnership  
and related ag reem en ts  on future com petit ion  in the relevant m ore  localised m arke ts  w i th in  the E uropean  Union.

As part o f  its exam inat ion  o f  these ventures,  the two consortia  have been asked to p rov ide  a co m prehens ive  
descrip t ion  o f  their  sys tem s from the technical,  financial and comm ercial  point o f  view. M oreover ,  the inves tigation  
also addresses the m ajor  areas o f  potential  concern which these projects present from the point o f  view o f  the 
c om petit ion  rules o f  the EC Treaty; in particular  the nature, terms and cond it ions  o f  the d is tr ibu tion  polic ies chosen 
by the consortia ,  the nature o f  l inks with cellular terrestrial ne tw orks and the access by co m p e t in g  M SS to 
infras tructure  o w n e d  by partners in one  o f  them. Most o f  these areas o f  concern  have also been identif ied w ith  regard 
to lnmarsat-P .

Satell ite-based, global  m obile  co m m u n ica t io n s  using hand-held term inals  represent a m arke t  which  is expec ted  to 
result in revenues  o f  10 to 20 B ill ion ECU during  the next decade. The indirect effects w hich  will ripple through 
rela ted m arke ts  will be m uch  greater. Due to the scarcity o f  frequencies, the very heavy  financial implicat ions 
invo lved  in launching  and  opera t ing  the large num ber  o f  satellites needed for su c h 'sy s te m s ,  and a h igh level o f  
m arke t  uncerta in ty ,  how ever ,  it is unlike ly  that there will be more than a few m ajo r  players. G iven this small  num ber  
o f  a lternatives and the potential  m arket p ow er  o f  these global satellite sys tem  operators,  it is particularly  important 
that  co m pe t i t ion  is m ax im ised  in the European Union for the other, "dow nstream ",  e lem ents  o f  the m arke t  involving 
local serv ice  p rov is ion ,  d is tr ibu tion  and equipm ent supply Open, non-d isc r im ina to ry  and fair condit ions  regarding 
par tnersh ips and ag reem en ts  will need to be maximised.

The M obile  Satellite System s Services Market

The general service to be offered involves the full coverage o f  a roam ing  satellite sys tem , using LEO ( low  earth 
orbit)  or M E O  (m ed iu m  earth orbit)  satellites, which will also support full user mobil i ty ,  as well as o ffering  the user 
a light h a nd-he ld  portable  terminaJ and identification by a single num ber  anyw here  in the world. Entering  the global 
age. it is c lear  that g lobal  service is becom ing  the most appropriate so lu tion  to so lv ing  an increasing num ber  o f  
com m u n ica t io n  needs. It is expected  that m obile  voice service will be the p r im ary  applicat ion  for these network:), 
but tw o  o th e r  s ignificant  segm ents  will involve so-called mobile personal digital assistants , data  t ransm iss ion  and 
paging.

In essence. M (SS represent the a bill r-v to m aximise  mobili ty of users, by prov id ing  global roam inc  and coverage  jn 
remote  areas where  terrestria l services may oe uneconomic "Global coverage ''  m eans not on ly  that the user can m ove
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anyw here ,  bu t ,a lso  that  the co m m unica tions  system can "move" to serve n ew  fixed or "s ta t ionary" users. Thus,  these 
sys tem s are riot a im ed  on ly  at the international business  traveller.  In fact C o m m iss io n  s tudies  predic t  that by far the 
greatest  potentia l  (in term s o f  num bers  o f  subscribers)  in the MSS market w i l l  be for com m u n it ie s  in less deve lo p ed  
regions o f  the  w o r ld  as a substitu te  for "fixed service" where fixed ne tw orks  have yet to be rolled ou t  or are very 
poor. Centra l  and  pas te rn  Europe represent an important customer base in th is  context,  w hich  cou ld  be accessed from 

. ga tew ays  w ith in  the EU. A third important  use o f  M SS will be as a substi tu te  for cel lu lar  m obile  te lephony-in  areas 
where  the ce l lu la r  ne tw o rk  has failed to penetrate  (i.e. rural pans  o f  the dev e lo p ed  w or ld  and both urban  and rural 
p a n s  o f  lo w er  incom e  countr ies).

M S S is expec ted  to  act  as com plem en t  to both G S M  and D E C T  wireless techno log ies  as well as the pub lic  te lephone  
netw ork ,  enh an c in g  universal service coverage  since it is uniquely  well su ited  to areas o f  low popula t ion  
density .

Iridium

M otoro la ,  a m ajo r  U S te lecom m unica t ions  equ ipm en t  manufacturer,  plays the leading role in the Iridium consort ium . 
A n u m b er  o f  E uropean  com panies  are participating  by way o f  par tnership  ag reem ents  and /or  inves tment.  T h i s  
includes co m p an ies  such as STET (the Italian state holding company, m ajori ty  o w n er  o f  Telecom  Italia) and 
v/ebacom (subs id ia ry  o f  the major Germ an telecom corporation V'EDA AG).

M oto ro la  Satellite  C om m u n ica t io n s  is in charge o f  spacecraft construction but Iridium i tse lf  will own and operate  
the sys tem  once in place.  Lockheed Corp. (U S A ) is contracted to actually build  125 satellites for Iridium by the vear 
2003. O th e r  p a r tn e rv in v e s to rs  include K runichev  Enterprise (CIS) w ho  will launch the satellites with Proton rockets, 
Scientif ic  A t lan ta  Inc (U S A ) who will  develop and manufacture the hand-held  units  as well as the satellite earth 
term inals ,  and  Sprint,  the th ird  US long-distance telecom municat ion  carrier. The  total cost o f  the sys tem  is est im ated  
at USS 3.8 bill ion.

In 1990 M oto ro la  filed its application to. operate  a global satellite personal co m m u n ica t io n s  sys tem  with the US 
Federal  C o m m u n ic a t io n s  C om m iss ion  (FCC). Approval  was given and frequencies  a llocated  by the FCC in Januarv 
1995. In d iu m  plans to be operational with a limited number o f  satellites by 1997-98, and expects 1.5 mill ion 
subscribers by the year 2000  It will offer voice, paging and data services.

G lobalS tar

The G loba ls ta r  conso rt ium  is led and sponsored by the Loral Corporation,  a leading US defence e lectronics com panv  
which acquired  Ford Aerospace  in 1990. Loral Q ua lcom m  Satellite Service has bypassed  m any  fundiim prob lem s 
experienced  by o ther  players in the satellite  industry by use o f  existing, in orbit,  satellites. Partners /contrac tors  
include the  E uropean  com pan ies  Alcatel  (France),  Aerospatiale  (F), A lenia  (I) and Deutsche  Aerospace  (D). The total 
cost o f  the sys tem  is est im ated  at USS800 million

Like In d iu m ,  G loba ls ta r  has been approved in the US by the FCC in January  1995. It expects to be o pe r a t i o n a l  in 
the US a round  1999-2000  and g lobally ,  around five year', laier G lobals tar  will also be offering  voice a n d  data ,  as 
well as t racking services

inm arsa t-P

Inmarsat-P is a M S S  system sponsored by the International Maritime Satell ite  O rgan iza tion  (Inm arsa t)  and a large 
num ber  o f  its signatories ,  including the European companies Telefonica de España (E), Telecom  Finland (SF). OTE 
(GO. Swiss  Telecom  (Sw t) ,  C PR M  (P),  PTT Telecom iNI) and Detemobil  (D). The Inrnarsat-P system w ln d i  will 
consist  o f  12 satell ites in intermediate  circular orbit,  will tx  operanimal a ro u n d .th e  turn o f  the century. “ * ’



C o m p e t i t io n

l a w s  o f  t h e  M e m b e r  S ta te s  r e la t in g  to  t u r n o v e r  Application  o f the  Com petit ion  
t a x e s :  O J  L 280 ,  2 9 .9 .1989 ;  Bull.  E C  4-1989, rules to  businesses I * 
p o i n t  2 .1 .4 2

A d o p t e d  b y  the  C o m m i s s i o n  on 27 Febru­
ary.  P u rp o se :  to  a u th o r iz e  th e  U nited  
K in g d o m  to  conc inue  a p p ly in g  a f te r  1 April 
a d e r o g a t io n  w h ich  is a im ed  a t  c o m b a t in g  
the  ta x  a v o id a n c c  w h ich  m ay  o c c u r  on  the 
t r a n s fe r  o f  ce r ta in  assets  to  a c o m p a n y  
w h ich  is a m e m b e r  of  a g ro u p ;  to  m odify  
the  sco p e  o f  the  d e ro g a t io n  a u th o r iz e d  by 
C o u n c i l  D ec is ion  8 9 /5 3 3 /E E C ; to  clarify  the 
legal basis  o f  the  new  d e ro g a t io n .

C O M (90) 45 final

Trans-European netw orks

1.1.32. C o u n c i l  re so lu t io n  con cern in g  
t r a n s - E u r o p e a n  n e tw o rk s

•  C o u n c i l  e n d o r s e m e n t :  Bull. E C  12-1989, p o i n t
2 .1 .7

Forma l ly  a d o p t e d  on 21 January.
O J  C  27, 6 .2 .1990

Competition

Eighteenth Report  
on C o m p etit ion  Policy

1.1.33. P a r l ia m e n t  re so lu t io n  on  the C o m ­
m is s io n ’s E ig h teen th  R e p o r t  on  C o m p e ­
t i t io n  Policy.

•  E ig h te e n th  R e p o r t :  Bull. E C  7 /8 -1 9 8 9 ,  p o in t  
2 .1 .62

•  E c o n o m i c  a n d  S o c ia l  C o m m i t t e e  o p in io n :  O J  
C  62 ,  12-3.1990; Bull.  E C  12-1989, po .nc  2.1 .77

A d o p t e d  on 18 January.  P a r l ia m e n t  e x a m ­
ined  recen t  d e v e lo p m e n ts  in the co m p e t i t io n  
field,, n o ta b ly  in re la t io n  to  m erger  con tro l .  
S ta te  a id ,  l ib e ra l iza t io n  o f  t e le c o m m u n i­
c a t io n s  m a rk e ts ,  c o m p e t i t io n  in th e  services 
sec to rs  a n d  cer ta in  p ro c e d u ra l  m atte rs .

O J  C  38, 19.2.1990

R T T

1.1.34.  In te rv e n t io n  by the  C o m m is s io n ,  
w i th o u t  a fo rm a l  d ec is ion ,  fo l lo w in g  a c o m ­
p la in t  by a p r iv a te  su p p l ie r  o f  v a lu e -ad d ed  
t e le c o m m u n ic a t io n s  services a l leg ing  abuse  
by the R égie  belge  des té lé g ra p h e s  et 
té lép h o n es  o f  its d o m in a n t  p o s i t io n .  T h e  
c o m p la in t  re la ted  to  the  te rm s  o n  w hich  
t e le c o m m u n ic a t io n s  c ircu its  w e re  leased. 
T h e  Régie has  d ec id ed  no  lo n g e r  to  app ly  
the s t a n d a r d  c o n d i t io n s  g o v e rn in g  access 
by th i rd  p a r t ie s  to  an in te rn a t io n a l  d a ta  
tr a n sm is s io n  n e tw o rk ,  w h ich  c o n ta in e d  
res tr ic t ions  p r im a  facie in c o m p a t ib le  w ith  
the c o m p e t i t io n  rules. It has  u n d e r ta k e n ,  as 
rega rds  leased in te rn a t io n a l  t e le c o m m u n i­
ca t io n  c ircu its  to  w h ich  th ird  pa r t ie s  m ay 
have  access, to  im p o se  no re s tr ic t io n s  o th e r  
th an  a b an  o n  the  m ere  t ra n s fe r  o f  d a ta .  
O n  the s t re n g th  of  this u n d e r ta k in g ,  the  
C o m m iss io n  c losed  the  file o n  the  case on
19 J a n u a ry .

C E P T

1.1.35.  In te rv e n t io n  by the C o m m iss io n ,  
w i th o u t  a fo rm a l  dec is ion , in re sp o n se  to a 
m easu re  by the  E u ro p e a n  C o n fe re n c e  of  
Posta l  a n d  T e le c o m m u n ic a t io n s  A d m in is ­
t r a t io n s  (C E P T ) .  F o l lo w in g  th is  in te r ­
v e n t io n ,  the  C E P T  w i th d re w ,  on 
21 F eb ru a ry ,  a r e c o m m e n d a t io n  to  its m e m ­
ber o rg a n iz a t io n s  c o n c e rn in g  the  te rm s  for 
leasing o u t  in te rn a t io n a l  t e le c o m m u n i­
ca tions  c ircu its .  T h e  C o m m is s io n  h a d  fo u n d  
th a t  the r e c o m m e n d a t io n  a m o u n te d  to a 
pr ice-f ix ing  a g re e m e n t  c a u g h t  by Article 85 
o f  the  E EC  T r e a ty  w h ich  su b s tan t ia l ly  
res tr ic ted  c o m p e t i t io n  w i th in  the  C o m ­
m un ity .

A lc a te l -A N T

1.1.36.  C o m m is s io n  D écis ion  9 0 /4 6 /E E C  
based  on Artic le  85(3) o f  the E E C  T re a ty .  
E x e m p t io n  o f  an R & D  a g re e m e n t  be tw een

Bull. EC 1/2-1990 
k .
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C O U N C I L  D E C I S I O N  o f  7 D e ce m b er  1989 on  the c o m m o n  ac t io n  to  be  t a k e n  by  .......p 76
the  M e m b e r  S ta te s  with respec t  to the a d o p t io n  o f  a s ing le  w o r ld -w id e  h igh-  
d e f im tio n  te levis ion  p ro d u c t io n  s ta n d a rd  by  the P le n a ry  A s s e m b ly  o f  the 
In te rna t iona l  R a d io  C o n su l ta t iv e  C o m m it te e  ( C C I R )  in 1990  ( 8 9 / 6 3 0 /E E C  OJ 
L 3 6 3 /3 0 ,  13 12.89)

C O U N C I L  R E S O L U T I O N  o f  22 J a n u a ry  1990  c o n c e rn in g  t r a n s - E u r o p e a n  p 77  • 
n e tw o rk s  (9 0 /C  2 7 /0 5 .  O J C 2 7 /8 .  06  02  9 0 )

C O U N C I L  R E S O L U T I O N  o f  28  June  1990  on  the s t r e n g th e n in g  o f  the  E u r o p e a n -  p  78 
w id e  c o o p é ra t io n  on  rad io  f requenc ies ,  in p a r t i c u la r  w i th  re g a rd  to  se rv ice s  w i th  a  
p a n - E u r o p e a n  d im en s io n  (9 0 /C  166/02 ,  O J C  166/4 ,  07  07  9 0 )

4  N # e  < h  -  iv



COUNCIL DIRECTIVE o f  28 June 1990 on the establishment o f  the internal market ......p .8 1
for telecommunications services through the implementation o f  open network 
provision (90/387/EEC; OJ L192/I, 24.07.90)

COMMISSION DIRECTIVE o f  28 June 1990 on competion m the markets for ......p.90
telecommunications services (90/388/EEC; OJ L I92/10, 24.07.90)

COMMISSION DECISION o f  30 July 1990 setting up a Joint Committee on ......p.97
Telecommunications Services (90/450/EEC; OJ L230/25, 24.08.90)

COUNCIL DIRECTIVE o f  17 September 1990 on procurement procedures o f  ....p. 100 
entities operating in the water, energy, transport and telecommunications sectors 
(90/531/EEC; OJ L297/1, 29.10.90)

C O U N C I L  R E C O M M E N D A T I O N  o f  9  O c t o b e r  1 9 9 0  o n  t h e  c o o r d in a t e d  p 126 
i n t r o d u c t io n  o f  p a n - E u r o p e a n  l a n d -b a se d  p u b l ic  r a d io  p a g i n g  in t h e  C o m m u n i t y  
( 9 0 / 5 4 3 / E E C ;  O J  L 3 10 /2 3 ,  0 9 .1 1 .9 0 )

COUNCIL DIRECTIVE o f  9 October 1990 on the frequency bands designated for — p. 131 
the coordinated introduction of  pan-European land-based public radio paging in the 
Community (90/544/EEC; OJ L 3 10/28, 09.11.90)

COUNCIL RESOLUTION of 14 December 1990 on the final stage o f  the . ..p. 133 
coordinated introduction o f  pan-European land based public digital mobile cellular 
communications in the Community (GSM) (90/C/ 329/09, OJ C329/25, 31.12.90)

J U D G E M E N T  O F  T H E  C O U R T  O F  19 M a r c h  1991 in C a s e  C - 2 0 2 / 8 8 :  F r e n c h  p. 135 
R e p u b l i c  v C o m m is s io n  o f  the E u r o p e a n  C o m m u n i t i e s  ( C o m p e t i t i o n  in th e  m a r k e t s  
in t e l e c o m m u n i c a t i o n s  te rm in a l  e q u ip m e n t)  ( 9 1 / C  9 6 / 0 4 ,  O J  9 1 / C  9 6 / 0 4 ,  1 2 . 0 4 .9 1 )

C O U N C I L  D I R E C T I V E  o f  29  A p n l  1991 on  th e  a p p r o x i m a t i o n  o f  t h e  l a w s  o f  th e  .. .p. 136 
M e m b e r  S ta te s  c o n c e r n in g  t e l e c o m m u n ic a t io n s  t e rm in a l  e q u ip m e n t ,  i n c lu d in g  the  
m u t u a l  re c o g n i t io n  o f  the i r  c o n fo rm i ty  ( 9 1 / 2 6 3 / E E C ,  O J  L I 2 8 /1 .  2 3 . 0 5 . 9 1 )

C O U N C I L  D I R E C T I V E  o f  3 Ju n e  1991 on the  f r e q u e n c y  b a n d  to  be  d e s i g n a t e d  fo r  p 154 
the  c o o r d in a te d  in t ro d u c t io n  o f  d ig ita l  E u r o p e a n  c o r d l e s s  t e l e c o m m u n i c a t i o n s  
( D E C T )  in to  the  C o m m u n i t y  ( 9 1 / 2 8 7 /E E C .  O J  L 1 4 4 /4 5 ,  0 8 . 0 6 . 9 1 )

C O U N C I L  R E C O M M E N D A T I O N  o f  3 Ju n e  1991 on the  c o o r d in a t e d  in t r o d u c t io n  p 156 
o f  d ig i t a l  E u r o p e a n  c o rd le s s  t e l e c o m m u n ic a t i o n s  ( D E C T )  in to  t h e  C o m m u n i t y  
( 9 1 / 2 8 8 / E E C .  O J  L I 4 4 / 4 7 ,  0 8  0 6  9 1 )

C O U N C I L  D E C I S I O N  o f  7 Ju n e  1991 a d o p t in g  a  s p e c i f i c  r e s e a r c h  a n d  . p. 160 
t e c h n o lo g ic a l  d e v e lo p m e n t  p r o g r a m m e  m the  field o f  c o m m u n i c a t i o n  t e c h n o lo g ie s  
( 1 9 9 0  t o  1 9 9 4 )  ( 9 1 / 3 5 2 / E E C ;  O J  L I 9 2 / 8 ,  16 07  9 1 )

C O U N C I L  D E C I S I O N  o f  7  Ju n e  1991 a d o p t i n g  a  s p e c i f i c  p r o g r a m m e  o f  r e s e a r c h  .. .p. 170 
a n d  t e c h n o lo g ic a l  d e v e lo p m e n t  in the  field o f  t e l e m a t i c  s y s t e m s  in a r e a s  o f  g e n e r a l  
in te re s t  ( 1 9 9 0  to  1 9 9 4 )  { 9 1 /3 5 3 /E E C .  OJ L 1 9 2 /1 8 .  16 0 7  9 1 )

■ C O U N C I L  D E C I S I O N  O F  22 JuIn 19VI e s t a b l i s h in g  the s e c o n d  p h a s e  o f  th e  T e d i s  p 181 
p r o g r a m m e  ( T r a d e  e le c t ro n ic  d a ta  in te rc h a n g e  s y s te m s )  ( 9 1 / 3 8 5 / E E C .  O J  L 2 0 8 / 6 6 ,
3 0  0 7  9 1 )



COUNCIL DECISION o f  29 July 1991 on the introduction o f  a  single European ....p.187 
emergency call number (91/396/EEC; OJ L217/31, 06.08.91)

GUIDELINES ON THE APPLICATION OF EEC COMPETITION RULES IN .. .p. 189 
THE TELECOMMUNICATIONS SECTOR (92/C 233/02; OJ C233/2, 06.09.91)

COUNCIL RESOLUTION o f  18 November 1991 concerning electronics, ....p.214 
information and communication technologies (91/C 325/02; OJ C325/2, 14.12.91)

COUNCIL RESOLUTION o f  19 December 1991 on the development o f  the ....p.217 
common market for satellite communications services and equipment (92/C 8/01; OJ 
C8/1, 14.01.92)

COUNCIL DIRECTIVE o f  25 February 1992 coordinating the laws, regulations _p .219
and administrative provisions relating to the application o f  community rules on the 
procurement procedures o f  entities operating in the water, energy, transport and 
telecommunications sectors (92/13/EEC; OJ L76/14, 23.03.92)

COUNCIL DECISIO N .of 31 March 1992 in the field of  security o f  information . p 226 
systems (92/242/EEC, OJ L123/19, 08.05.92)

C O U N C IL  D IR E C T IV E  o f  28 A pril 1992 am end ing  D irective 8 9 /3 3 6 /E E C  on  the ... p .233  
ap p ro x im a tio n  o f  the law s o f  the m em ber s ta te s  rela ting  to  e lec tro m ag n e tic  
co m p a tib ility  (9 2 /3  I /E E C , O J L I 2 6 / I I ,  12 .05 .92)

COUNCIL DIRECTIVE o f  11 May 1992 on the adoption o f  standards for satellite . .. p.234 
broadcasting of  television signals (92/38/EEC; OJ L 137/17, 20.05 .92)

C O U N C IL  D E C IS IO N  o f  II  M ay 1992 on the in troduction  o f  a s ta n d a rd  ... p 238 
in te rna tiona l te lephone  access  code in the C om m unity  (9 2 /2 6 4 /E E C , O J L 137 /21 ,
20 05 92)

C O U N C I L  D I R E C T I V E  o f  5 Ju n e  1992 on  the  a p p l i c a t io n  o f  o p e n  n e tw o r k  p . 2 4 0  
p ro v i s io n  to  le a se d  l ines  ( 9 2 / 4 4 / E E C ,  O J L I 6 5 / 2 7 ,  19 06  92)

C O U N C IL  R E S O L U T IO N  o f  5 June 1992 on the developm ent o f  th e  in teg ra ted  . ..p .250 
se rv ices d ig ita l ne tw ork  (IS D N ) in the C om m unity  as a  E u ro p ean -w id e  
te leco m m u n ica tio n s in fra s tru c tu re  for 1993 and  bevond (9 2 /C , O J C 1 5 8 /1 ,
25 06  92)

C O U N C IL  R E C O M M E N D A T IO N  o f  5 June 1992 on the ap p lic a tio n  o f  open  p 252 
netw ork  p rov ison  to  pub lic  packet sw itched da ta  serv ices (9 2 /3X 2 /E E C . O J L 2 0 0 /I ,
18 07  92)

C O U N C IL  R E C O M M E N D A T IO N  o f  5 June 1992 on the ap p lic a tio n  o f  open  . p 261 
netw ork  p ro v isio n  to  ISD N  (9 2 /3 8 3 /E E C . OJ L 2 00 /10 , 18 07 92)

COMMISSION DECISION o f  15 July 1992 amending the lists o f  standards ....p.271 
institutions annexed to Council Directive 83/189/EEC (92/400/EEC; OJ L221/55,
06 08 92)
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JUDGEM ENT OF THE COURT o f  17 November 1992 in Joined Cases C-271, C- ... p.274 
281 and C -289/90: Kingdom o f  Spain and Others v. Commission o f  the European 
Communities (Competition in the markets for telecommunications services) (92/C 
326/07; OJ C326/8, 11 12.92)

C O U N C I L  R E S O L U T I O N  o f  19 N o v e m b e r  1992 on  th e  im p le m e n ta t io n  in th e  . p . 2 7 6  
C o m m u n i t y  o f  th e  E u r o p e a n  R a d io c o m m u n ic a t io n s  C o m m i t te e  D e c i s io n s  ( 9 2 / C  
3 1 8 / 0 1 ;  O J  C 3 1 8 / 1 ,  0 4 . 1 2 .9 2 )

COUNCIL RESOLUTION o f  19 November 1992 on the promotion o f  Europe-wide .. . p.277 
cooperation on numbering o f  telecommunications services (92/C 318/02; OJ C 3 18/2,
04 12.92)

EUROPEAN PARLIAMENT RESOLUTION of 20 April 1993 on the Commission ....p.280 
communication "Towards cost orientation and the adjustment o f  pricing structures - 
Telecommunications tariffs in the Community" - (A3-0117/93; OJ C150/37,
31.05.93)

E U R O P E A N  P A R L I A M E N T  R E S O L U T I O N  o f  2 0  A p r i l  1 9 9 3  o n  th e  . .p  2 8 3  
C o m m i s s io n ' s  1992 re v ie w  o f  the  s i tu a t io n  in the t e l e c o m m u n ic a t i o n s  s e r v i c e s  s e c to r  
( A 3 - 0 1 1 3 /9 3 ,  O J  C 1 5 U /3 9 ,  3 1 0 5  93)

C O U N C I L  D I R E C T I V E  9 3 / 3 8 / E E C  o f  14 J u n e  1993 c o o r d in a t i n g  th e  p r o c u r e m e n t  . . . .p .2 8 8  
p r o c e d u r e s  o f  e n t i t ie s  o f  e n t i t ie s  o p e r a t in g  in the  w a te r ,  e n e rg y ,  t r a n s p o r t  a n d  
t e l e c o m m u n i c a t i o n s

C O U N C I L  R E S O L U T I O N  o f  22  Ju ly  1993 on  the  t e c h n o lo g y  a n d  s t a n d a r d s  in t h e  . . . . p . 343  
f ield  o f  a d v a n c e d  te le v is io n  s e rv ice s  (9 3 /C  2 0 9 / 0 1. O J C  2 0 9 / 1 ,  0 3  0 8 . 9 3 )

C O U N C I L  D E C I S I O N  o f  22 Ju lv  1993 on an  ac t io n  p l a n  fo r  the  i n t r o d u c t io n  o f  p 345  
a d v a n c e d  te le v is io n  s e rv ic e s  in E u ro p e  ( 9 3 / 4 2 4 /E E C .  O J L 1 9 6 /4 8 ,  05  0 8  9 3 )

C O U N C I L  R E S O L U T I O N  o f  22 July  199? on the r e v ie w  o f  the  s i t u a t i o n  in th e  .......p . 352
té l é c o m m u n i c a t i o n s  sec to r  a n d  the  need for fu r th e r  d e v e lo p m e n t  in th a t  m a r k e t  ( 9 3 / C  
2 1 3 / 0 1 ,  O J  C 2 1 3 /1 ,  0 6  08 9 3 )

T e l e c o m m u n i c a t i o n s  o p e n  n e tw o r k  p ro v is io n  O N P  list o f  s t a n d a r d s  ( th i r d  i s su e )  . . .p  3 5 5  
( 9 3 / C  2 1 9 / 0 2 ,  O J  9 3 / C  2 1 9 /0 2 ,  13 08  93)

T e l e c o m m u n i c a t i o n s  o p e n  n e tw o rk  p ro v is io n  for leased  l ines ( 9 3 / C  2 7 7 / 0 4 ;  O J  C  ... p  3 6 7  
2 7 7 / 9 .  15 10 9 3 )

C O U N C I L  D I R E C T I V E  9 3 / 9 7 /E E C  o f  2v O c to b c r  1993 s u p p l e m e n t in g  D i re c t iv e  ... p 3 7 2  
9 1 / 2 6 3 / E E C  in r e s p e c t  o f  sa te l l i te  e a r th  s ta t io n  e q u ip m e n t  ( 9 3 / C 9 7 / E E C ’ O J  
L 2 9 0 / I .  24  11 9 3 )

C O U N C I L  R E S O L U T I O N  O F  7 D e ce m b er  1993 on the  i n t r o d u c t io n  o f  s a te l l i te  ... p 3 8 1 
p e r s o n a l  c o m m u n i c a t i o n  se rv ic e s  in the C o m m u n i ty  ( 9 3 / C  3 3 9 / 0 1 ;  O J  C 3 3 9 / I .
16 12 9 3 )

C O M M I S S I O N  D E C I S I O N  o f  21 D e ce m b er  1993 on  a  c o m m o n  te c h n ic a l  . p . 383 
r e g u la t i o n  for  the  g e n e ra l  a t t a c h m e n t  r e q u ire m e n ts  for p u b l ic  p a n - E u r o p c a n  c e l lu la r  
d ig i ta l  l a n d - b a s e d  m o b i le  c o m m u n ic a t i o n s  (94/1 I / E C ,  O J L 8 /2 0 ,  12 0 1 9 4 )
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C O M M IS SIO N  D EC ISIO N  o f  21 Decem ber 1993 on a  com m on technical ... p .386 
regulation for the telephony application requirem ents for pub lic  pan-E uropcan 
cellu lar digital land-based mobile com munications (94 /12 /E C ; O J L  8 /23 , 12.01.94)

C O U N C IL  RESO LU TIO N  o f  7 February 1994 on universal serv ice principles in the ,.p.388 
télécommunications sector (94/C 48/01; OJ C48/1, 16.02.94)

C om m ission S tatem ent concerning Council resolution on universal service in the . p .390 
telecom m unications sector (94/C  48/06; OJ C 48/8, 16.02.94)

EU R O PEA N  PA R LIA M EN T R ESO LU TIO N  o f  6 M ay 1994 on the . . .p .392 
com m unication from  the Com mission accom panied by the proposal for a  Council 
resolution on universal service principles in the telecom m unications sector (A3- 
0317 /94 , OJ C 205/551, 25.07.94)

C O M M IS S IO N  D EC ISIO N  o f  IS June 1994 on am endm ent o f  A nnex II o f  Council ... p .395 
D irective 92/44/E E C  (94/439/EC: OJ L181/40, 15.07.94)

C O U N C IL  RESO LU TIO N  o f  27 June 1994 on a fram ew ork for C om m unity policy p 397 
on digital video broadcasting (94/C  181/02, OJ C 181/3, 02 .07 .94)

C O M M IS SIO N  D ECISIO N  o f  18 July 1994 on a com mon technical regulation for .....p .399
attachm ent requirem ents for terminal equipment interface for O N P  2 048 kbit/s 
digital unstructured leased line (94/470/EC  OJ L I 94/87, 29 .07.94)

C O M M ISSIO N  D ECISIO N  o f  18 July 1994 on a com m on technical regulation for .....p.40l
genera! term inal attachm ent requirem ents for D igital E uropean  Cordless 
Telecom m unications (D EC T) (9 4 /4 7 1 /EC . OJ L I94 /89 , 29 .07 .94)

C O M M ISSIO N  D ECISION o f 18 July 1994 on a common technical regulation for ... p.403 
telephony application requirements for Digital E uropean Cordless 
Telecom m unications (D EC T) (y4 /472 'E C . OJ L 194/91, 29 07 94)

Télécom m unications Open network provision (ON P) for leased lines - Concilation ....p .405 
procedure (94/C 214/04, OJ C 2I4 /4 . 04 08 «4)

C O M M IS SIO N  D IR EC TIV E 94/46/EC o f  13 O ctober 1994 am ending D irective .p 412 
88/301/E E C  and Directive 90/388/EEC in particular with regard to satellite 
com m unications (OJ L268/15, 19 10 94)

C O M M IS SIO N  D IR ECTIV E o f 18 November 1994 on a com m om  technical . . .p 4 l9  
regulation for the pan-European mtccraied services digital network (ISD N ) prim ary 
rate access (94/796/E C . OJ L329/I . 20 12 94)

C O M M IS SIO N  D ECISIO N  o f 18 November 1994 on a com m on technical .. p 432 
regulation for the pan-European integrated services digital netw ork (IS D N ) basic 
acccss (94 /797/E C . OJ L 329/I4 . 20 12 94)

C O U N C IL  R ESO LU TIO N  o f  22 December 1994 on the principles and tim etable for p 449 
the liberalization o f  telecommunications infrastructures (94/C  379/03 , OJ C 379/4,
3 1 1 2  94)
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C O U N C IL  R E S O L U T IO N  o f  22 D ecem ber 1994 on fu r th e r  d ev e lo p m en t o f  the . ..p .45 0  
C o m m u n ity 's  sa te llite  com m um catjons policy, especially  w ith  re g a rd  to  th e  p ro v is io n  
of, an d  a c c e ss  to , sp ace  segm ent capac ity  (94 /C  379 /04 ; O J C 3 7 9 /5 , 3 1 .1 2 .9 4 )

T h is  lis t d o es no t include the basic  policy  docum ents p u b lish ed  b y  th e  C o m m iss io n  m th is 
field:

G reen  P a p e r  on  th e  developm ent o f  the C om m on M ark e t fo r  T e leco m m u n ica tio n s  serv ices  
and  e q u ip m en t (C O M (8 7 )2 9 0 , 3 0 .0 6 .8 7 )

G reen  P a p e r  on  a  com m on ap p ro ach  in the field o f  sa te llite  co m m u n ica tio n s  in the E u ro p ean  
C o m m u n ity  (C O M (9 0 )4 9 0 , 20 11 90)

1992 R ev iew  o f  the S itua tion  in the te lecom m unications se rv ices  se c to r  (S E C (9 2 ) 1048) and 
C o m m u n ica tio n  to  the C ouncil and  E uropean P arliam en t on  th e  c o n su lta tio n  on the the 
rev iew  o f  th e  s itu a tio n  in the te lecom m unications sec to r (C O M (9 3 ) 159 fina l)

G reen  P a p e r  on a com m on ap p ro ach  in the field o f  m obile and  p e rso n a l co m m u n ica tio n s  in 
the E u ro p ean  U nion (C O M (9 4 )1 4 5 , 27 .04  94)

G reen  P a p e r on  the libera lisa tion  o,f T elecom m unications In f ra s tru c tu re  an d  cab le  te lev ision  
netw orks: P a rt O ne (C O M (9 4 )4 4 0 . 25 10 94)

T h e s e  d o c u m e n t s  s h o u ld  be ord ered  se p m n ic K

Policy  d o cu m en ts  in neighbouring  fields, such as the G reen  P a p e r on the deve lopm en t o f  the 
sing le  m a rk e t fo r posta l serv ices (C O M (91 )476, 1 1 06 92) h av e  no t been  inc luded .

A lso  no t inc luded  a rc  references to  specific IT  ap p lica tion  p ro g ra m m e s  su ch  as: D rive , D elta, 
A im  an d  th e  ln sis  and  C add ia  program m es and the im p lem en ta tio n  o f  th e  in fo rm atio n  serv ices 
m arke t (p ro g ram m e IM P A C T ) M ost o f  the form er p ro g ram m es a re  n o w  in teg a tcd  in the general 
p ro g ram m e  on te lem atics  system s 9 | / 3 <i.''E E C

R e p o r t s  o n  th e  a b o v e  in i t ia t iv es  a rc  a ls o  not included
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