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Proposal for a first directive of the Council on the co-ordination
of procedures for the conclusion of public works contracts

(submitted by the Commission to the Council on 28 July 1964)

The Council of the European Economic
Community,

Having regard to the Treaty establishing the
European Economic Community, and in
particular Articles 7, 54, 63, 100 and 223
thereof;

Having regard to the General Programme
for the removal of restrictions on freedom of
establishment, and in patticular Title IV,
B, 1 thereof;

Having regard to the General Programme
for the removal of restrictions on freedom to
supply services, and in particular Title V,
C, e, 1 thereof;

Having regard to the proposal of the Com-
mission;

Having regard to the opinion of the European
Parliament;

Having regard to the opinion of the Economic
and Social Committee;

Whereas the simultaneous realization of
freedom of establishment and freedom to
supply setvices with regard to public works
contracts concluded in the Member States
for governments, their local ot regional
authorities or other public corporations
requires, side by side with the removal of
restrictions, the co-ordination of national
procedutes for the conclusion of such
contracts:

W hereas this co-ordination must, however,
respect as fully as possible the current
procedures and practices of the Member
States;

Whereas the Council of Ministers in its
declaration appended to the aforementioned
General Programmes has indicated that co-
ordination should be based on certain prin-
ciples as to the prohibition of technical
specifications with discriminatory  effects,
adequate publicity for public works contracts,
the elaboration of objective criteria for
participation, and the establishment of
procedure for joint oversight of the obset-
vance of these principles;

W bereas it is important to ensure that bodies
operating the railways in the Community ate
not subject to different arrangements, when
awarding works contracts, owing to their
different legal status, and whereas therefore
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the present directive should not apply to
railways run by national boards, pending a
special directive on this point;

Whereas it is necessary to provide for excep-
tional cases in which the provisions to co-
otdinate procedutes need not be applied,
but also explicitly to limit the number of
such cases;

Whereas public works contracts worth less
than 60000 units of account seem unlikely
to attract competition at Common Market
level, and it is therefore reasonable that
the provisions for co-ordination should not
be applied to them;

Whereas for practical reasons, Community-
wide publicity cannot apply to all contracts
subject to the ptovisions for co-ordination,
and it is advisable to fix for the transitional
petiod degressive limits of 1 million 600 000
and 300000 units of account;

W hereas it is desirable to set up an Advisory
Committee in pursuance of Article 54 (3 &)
to assist the Commission in examining any
problems arising in implementing the present
directive, and also with a view to preparing
future Community regulations concerning
public works, and in order to fulfil one of
the requirements mentioned in the declara-
tion of the Council referred to above;

Has adopted the presemt divective:
TITLE 1
General provisions

Article 1

1. «) Public works contracts are written
contracts between the contractor, on the one
hand, and, on the other, the bodies awarding
the contract as defined in sub-paragraph &)
below, for the construction, maintenance or
demolition of a building work referred to
in Article 2 b) of the “first directive concern-
ing the participation of firms in the execu-
tion of building work for governments, their
local or regional authorities or other public
cotporations”;

b) ‘The following are held to be the award-
ing bodies in the six Member States: govern-
ments, their local or regional authorities and
the bodies listed under 4) in the Annex of
the directive mentioned above.
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¢) For public works contracts, the awarding
bodies shall apply their national procedures,
subject to the provisions of the present
directive;

4) The procedures for the conclusion of
public works contracts shall be compulsory
except ifi cases where the consideration for
the wotk to be carried out consists not only
in a price but also in the right to make
use of the finished work during a specified
period. In this case the awarder of the
contract may have recourse to a system of
concessions. Whete the concessionaire is
an awarding body teferred to under 5), he
shall be obliged, for wotks to be carried
out by third parties, to obsetve the national
procedures for the conclusion of public
contracts, adapted to conform with the provi-
sions of the present directive;

e¢) ‘The provisions of the present directive
shall not apply to public wortks contracts
relating to railways. The conditions under
which works contracts are awarded by the
bodies operating the railways in the six
Member States will be the object of a special
co-otdinating directive.

2. TFor the purpose of the present directive:

4) The term “contractor” shall be undet-
stood in its widest connotation, to include
without distinction t?‘e words “contractor”
in the strict sense, “enterprise”, “builder”
and “firm or company” as defined in
Article 58 of the Treaty;

b) A contractor who has submitted a tender
is here termed the “tenderer’”; a person who,
as a result of the advertisement referred to
in Article 8, second paragraph, has applied
to take part in a limited tender is hete
termed the “candidate”.

Article 2

1. National procedure by which any inter-
ested contractor may submit a tender shall
be subject to the common rules of the present
directive regarding open tender within the
meaning of Articles 6-10, 13, 14, 18, 20-26,
28 and 29.

2. National procedures by which tenders
may only be submitted by contractors who
have been invited to do so shall be subject
to the common rules regarding limited tender
within the meaning of Articles 6-9, 11.13,
15, 16 and 18-29.

3. Contracts concluded in the cases referred
to in Article 5 shall be subject only to the
common rules of Articles 6, 7 and 17 with
the exception of contracts concluded in the
case referred to under Article 5 4), which

latter shall remain subject to all the common
rules except those of Title III of the present
directive. i

4, Contracts referred to under Nos. 1, 2
and 3 shall also come under the provisions
of Articles 30-37 concerning the Advisory
Committee on public works contracts.

Article 3

The common rules contained in the present
directive, as well as the provisions of Arti-
cle 5, shall be applied in the circumstances
mentioned in Article 2 to public works
contracts estimated to be worth not less than
60 000 units of account (EMA).

The common rules of publication referred
to in Articles 8-17 do not apply to contracts
estimated to be worth less than:

i) 1 million units of account (EMA) during
the period I January 1965 to 31 Decem-
ber 1965;

ii)  600.000 units of account (EMA) during
the petiod 1 January 1965 to 31 Decem-
ber 1967;

iii)) 300000 units of account (EMA) from
1 January 1968.

The suspension ptrovided for in Article 5
of the directive referred to in Article 1(14)
above shall not give Member States the
right to suspend the publication required by
Title III.

The equivalence between amounts in units
of account and amounts in national currency
is given in the Annex.

Article 4

In computing the amounts referred to in
Articles 3, 5 and 28, the prices of supplies
to be incorporated in the work but forming
the subject of a separate contract shall be
taken into consideration in addition to the
amounts of the public wotks contracts.

Article 5

The bodies that award public works contracts
may do so without applying the common
rules of the present directive, save those of
Articles 6, 7 and 17, in the following cases:

a) When no tenders of no regular tenders
have been submitted aftet recourse has

had to one of the procedures laid down in
the present directive, or when the tenders
submitted are unacceptable having regard to
national provisions compatible with the
requirements of Title IV:
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b) For works the execution of which is
reserved exclusively for a contractor holding
patents or licences relating to inventions or
improvements, of exclusive import ot utili-
zation rights granted by the producer for
supplies or techniques related theteto, or
when the work can only be carried out by
a single contractor or supplier, irrespective
of whether he is established within the
Community or not;

¢) Where no monopoly exists either de jure
or de facto, but for technical reasons the
work can manifestly be given only to a
particular contractor, irrespective of whether
he is established within the Community or
not;

d) For the repair or restoration of works
of an artistic nature, which can only

entrusted to experienced artists or specialized
technicians, irrespective of whether they are
established within the Community or not;

e) For work which is only undertaken for
purposes of research, testing, study or
improvement;

f) Only so far as is strictly necessaty, when
owing to unforeseen circumstances the
awarder of the coatract is confronted with
an utgent need that does not allow of the
delay involved in other procedures;

g) When the object of the contract is of
a secCret nature;

b) For additional work which was not
comprised in the initial project or in the
first contract concluded, and which owing
to an unforeseen circumstance is necessary
for the execution of the work as therein
described, provided that this additional work
is given to the contractor who carried out
the said work:

i) When this work cannot for technical or
economic reasons be separated from the
principal contract without great inconvenience
to the awarder of the contract; or

ii) When this work, although separable
from the initial contract, is strictly necessary
to complete it;

However, the combined amount of contracts
concluded under i) and ii) above must not
exceed 50% of the initial amount of the
first contract;

7) In exceptional cases where the nature of
work or the uncertainties which it involves
do not allow of a sound estimate and where
the work must consequently be done on a
“costs plus” basis, the awarding authorities
shall inform the Advisory Committee of any
case in which the present provision is
applied;
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i) During the transitional period, should
price formation be in fact shielded from the
normal play of competition within the Com-
munity, and provided that the number of
contractors who ate nationals of other
Member States and who are invited to tender
is not less than one thitd of the total
number of contractors invited to tender.
Provided that in such case the contractors
invited to tendet must conform to the stand-
ards for selection laid down in Chapter I
of Title IV of the present directive and the
contract shall be awarded in conformity with
the rules of Chapter 2 of the said title.
Member States shall inform the Advisory
Committee of any case where recoutse has
been had to the present provision.

Each year before the end of March the
Member States shall send to the Advisory
Committee a statement of the number and
amounts of contracts awarded under #) to 7)
during the ptevious year. As far as possible
they shall list separately the contracts awarded
by virtue of each of these provisions.

This obligation relates to contracts worth over
1 million units of account (EMA) duting
the period 1 January 1965 to 31 December
1965, over 600 000 units of account (EMA)
during the period 1 January 1966 to 31
December 1967, and over 300 000 units of
account (EMA) from 1 January 1968.

TITLE II

Common rules relating to
technical specifications

Article 6

For the purposes of the present directive,
technical  specifications regarding public
works contracts include all the technical
stipulations contained, in patticular, in the
general and special articles and conditions
of contract which permit a piece of work,
a building material, a product or an article
to be supplied to be described objectively
(as to quality, performance, etc.), so that
this piece of work, building matetial, product
or article may be suitable for the use for
which the awarder of the contract intends it.

These technical specifications include all
mechanical, physical and chemical character-
istics, classification and standards, conditions
of inspection, trial and acceptance of the
wotks or of the components and materials
which enter into these works. Technical
specifications also apply to construction
techniques or methods and all other condi-
tions of a technical nature which the awarder
of the contract may requite, under general
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or special regulations, for the completed
works or for the components or materials
which enter into these works.

If among the projects meriting consideration
there is one that has been drawn up with
a system of calculation of the work that is
different from that of the country awarding
the contract but compatible with the require-
ments of the articles and conditions of
contract, the department commissioning the
work must examine the project in the light
of the justifications and explanations supplied
by the tenderet.

Article 7

The technical specification referred to in
Article 6 must not present or involve any
discriminatory effect.

The above paragraph applies to all discri-
minatoty laws, regulations and administrative
practices that constitute restrictions on freedom
to supply services within the meaning of
the first paragraph of Article 60 of the
Treaty and of Title III of the “General
Programme for the removal of restrictions
on freedom to supply services”, and also
to any form of discrimination that may occur
when an individual contract is concluded
and is embodied, in particular, in the articles
and conditions relating to it.  As regards
discriminatory laws, regulations ot adminis-
trative practices hindering the import of
goods, Articles 31, 32 (first paragraph) and
37(7) remain applicable.

Any technical trequirement which has the
effect of favouring one or more enterptises,
either directly or indirectly, to the detriment
of enterprises in the other States of the
Community, ot of excluding one of these
latter enterprises, is held to be discriminatory
within the meaning of the present directive.

In particular, specifications which contain
the following indications where these are
not justified by the nature of the project
concerned are held to be discriminatory:

1. Mention of the brand name of a
particular product, appliance or material or
of the firm manufacturing or selling it, even
if the name is followed by the words “or the
like” or “or equivalent”; or a similar effect
produced simply by reference to catalogues
or prospectuses;

2. Mention of particular patents, types,
categories, models or processes or refetence
to objects already forming part of the works
or to catalogues, or any other oblique tefer-
ence to objects already forming part of the
works or to catalogues, or any other oblique
references to particular makes or sources;

3. ‘The name of any place or origin, work-
ing, extraction, manufacture or production:

4. Stipulation of characteristics or specifica-
tions of a technical or other nature such as
to favour a particular make or source or to
exclude it outright.

Where there are Community standards or
precise rules of equivalence, the general
and special articles and conditions of contract
must observe them. Where there are not,
the technical specifications shall appear in
the general and special articles and conditions
of contract and appended documents, with
a description of the methods of inspection,
trial, acceptance and calculation, unless an
exception can be justified by the nature of
the work concerned.

Thete is no discrimination when national
standards are laid down as technical specifica-
tions, except when Community standards or
rules of equivalence as refetred to in the
foregoing paragraph ate in existence.

TITLE III

Common rules
regarding publication

Article 8

The publication provided for in the present
ditective is intended to ensure the widest
possible competition whether in open or in
limited tenders. To this end, it brings to
the notice of contractors of other Member
States projects for which public bodies in
the Member States are proposing to award
contracts.

More particularly, in limited tendets, publica-
tion is intended to enable contractors of the
Member States to show their interest by
applying to the awarding bodies for an
invitation to tender on the terms stipulated.

Article 9

Bodies which wish to award a contract for
public works by open or limited tender shall
announce their intention in the form of a
notice.

This notice shall be sent to the Commission
of the EEC and published in full in the
official gazette of the European Communities
in the official languages of the Community,
the text in the original language being the
only authentic one.
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When the accelerated procedure provided for
in Article 12 is adopted, the notice is
published in the four editions of the official
gazette of the Furopean Communities but
in the original language only.

The official gazette of the European Com-
munities shall publish the notice referred to
in the foregoing paragraphs within ten days
from the date of posting, and in the case
of the accelerated procedure of Article 12
within six days from the date of posting.

Publication in the official gazette or, in
the absence of these, in the specialized organs
of the country awarding the contract must
not be effected before the aforementioned
date of posting and must include mention of
this date.

The body which will award the contract
must be in a position to provide proof of
the date of posting.

Article 10

For open tenders, the final date for the
receipt of tenders shall be fixed by the
body which will award the contract at not
less than 35 days from the date on which
the notice is dispatched. Any additional
information which may be requested must
be furnished by the awarding body at least
six days before the final date fixed for the
receipt of tendets.

When tenders can only be submitted after
a visit to the site or after documents
appended to the articles and conditions of
contract have been examined on the spot,
or if a detailed sutvey is required, the final
date for the submission of tenders shall be
not - less than 49 days from the date on
which the notice is dispatched.

Article 11

For limited tenders, the final date for the
receipt of applications for invitations to
tender shall be fixed by the body which will
award the contract at not less than 21 days
from the date on which the notice is
dispatched.

The awarding bodies shall write simulta-
neously to the accepted candidates, inviting
them to submit their tenders, and they may
decide at their discretion when these invita-
tions shall be dispatched.

The final date for the submission of tenders
shall be fixed by the body which will award
the contract at not less than 21 days from
the date on which the written invitation
is dispatched. = Any additional information
which may be requested must be furnished
by the awarding body at least six days before
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the final date fixed for the submission of
tendets.

When tenders can only be submitted after
a visit to the site or after documents appended
to the articles and conditions of contract
have been examined on the spot, or if a
detailed sutvey is required, at least 35 days
shall be allowed for the submission of
tenders.

Article 12

In cases of utrgency where the time-limits
laid down in the foregoing atticle would
be impraticable, the body inviting tenders
may apply the shorter time-limits set out
hereunder:

i)  For the receipt of applications for invita-
tions to tendet, not less than 12 days from
the date of dispatch of the notice;

ii) TFor the submission of tenders, not less
than 8 days from the date of invitation.

Any additional information which may be
requested must be furnished by the inviter
at least 4 days before the final date fixed
for the submission of tenders.

Awarding bodies may decide at their discre-
tion how soon invitations to tender shall
be dispatched.

Applications for invitations to tender and
invitations to submit a tender may be made
by letter, telegram, telex or telephone.

Article 1 3

The notice published in the official gazette
of the European Communities shall contain
all information necessary to give contractors
a clear enough picture of the work that will
be tequired and the conditions attached to it.

The notice published in national official
gazettes, or, in the absence of these, in
specialized organs, shall not contain any
information other than that published in
the official gazettes of the European Com-
munities.

Article 14

For open tendets, the notice shall at least
state:

@) The date when it was dispatched to the
official gazette of the European Communities;

b) That the contract will be awarded by
open tender;
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¢) The place where the wotk is to be
carried out, the nature and extent of the
requirements, and the general featutres of the
work; if the contract is divided into several
lots, the size of the different lots and whether
it is possible to tender for ome lot, for
several lots or for the whole; in the case
of contracts whose object, in addition to the
eventual execution of the wotk, is the
drawing-up of schemes, only such indications
as are necessary to .enable contractors to
understand the aim of the contract and to
submit schemes cortesponding to this aim;

d) 'The time which would be allowed for
the execution of the contract;

e) The addres's of the department which

~will award the contract;

f) The address of the department to which
requests for the special articles and conditions
of contract and additional documents must
be directed, and the final date by which
this request must be made, together with
the amount and method of payment of the
sum payable to obtain these documents;

g) The address of the department which
will supply additional information about the
articles and conditions of contract or about
the work, together with the days and times
when such information can be obtained;

b) The final date by which tenders and
appended documents containing the technical
description of the tender must be submitted,
the address to which they must be sent and
the language or languages in which they
must be written;

i) ‘The documents to be enclosed with the
tender to provide proof of the technical
qualifications and business capacity of the
tenderer in accordance with the conditions
laid down in Articles 20-26;

j) The persons who will be present at the
opening of the tenders and the time and
place theteof;

k) Indications as to the sureties or other
guarantees required by the body awarding
the contract, in whatever form;

!) The methods of financing and payment
for the work done and/or references to the
texts in which they are set out:

m) The formal conditions for the acceptance
of the tender or references to the texts in
which they are set out; :

n) Whether groups of contractors must,
in order to be allowed to tender, assume a
definite legal form;

0) The criteria for awarding the contract
in conformity with Article 28;

p) The length of time during which
tenderers must maintain their tenders.

Article 15

For limited tenders, the notice shall at
least give:

#) The information referred to in points z),

b), ¢), d), e), n) and o) of Artide 14,

b) The final date by which applications
for invitations to tender must be submitted,
the address to which they must be sent and
the language or languages in which they
must be written;

¢) The final date by which invitations to
submit tenders will be sent out by the
department which will award the contract;

4) 'The information that must be included
in the application for an invitation to tender
in the form of declarations which are subject
to subsequent verification and which enable
the technical qualifications and business
capacity of the candidate to be assessed in
accordance with the conditions laid down
in Articles 20-27.

Article 16

For limited tenders, the invitation to tender
shall include at least:

@) ‘The information referred to in points f),

g), b), i), k), 1), m) and p) of Article 14;

b) Reference to the notice mentioned in
Article 15;

¢) Mention of the documents to be enclosed
to support the declarations furnished by the
candidates in conformity with Article 15 4).

Article 17

Public bodies which award contracts may at
their discretion publish in the official gazette
of the FEuropean Communities notices of
public works contracts of which publication
is not compulsory under the present directive,
provided that they are worth not less than
60 000 units of account.

TITLE IV

Common rules
regarding participation

Article 18
The criteria for participation comprise stand-

ards for the selection of contractors and
criteria for the award of contracts.
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The body which will award the contract shall
vetify the suitability of contractors who are
not excluded under the terms of Article 20
by applying the criteria of business, financial
and technical capacity referred to in Articles
23-26, the contract being awarded according
to the criteria laid down in Chapter 2 of the
present title.

Article 19

In the case of limited tender as defined in
Article 2(2), the body which will award the
conttact shall select from among candidates
possessing the qualifications required under
Articles 20-26 those whom they will invite
to tender.

Where individual cases are examined by the
Advisory Committee, non-discrimination as
regards nationality shall be presumed if the
number of candidates who are nationals of
the other Member States, have the qualifica-
tions tequired under Articles 20-26 and ate
invited to tender, is not less than one third
of the total number of accepted candidates.

Whete there is an insufficient number of
candidates who are nationals of other Member
States and have the qualifications required
under Atticles 20-26, the body which will
award the contract cannot claim this presump-
tion unless all the said candidates ate invited
to tender.

CHAPTER 1

CRITERIA FOR SELECTION
OF CANDIDATES

Article 20

A contractor may be debatred from entering
into the contract:

@) If he is in a state of bankruptcy or
liquidation, or has suspended activities, or
is party to a settlement in court or subject
to a scheme of composition, of is in any
similar situation tesulting from other such
proceedings provided for in national laws
ot regulations;

b) If he is the object of bankruptcy pro-
ceedings, a settlement in court, a scheme of
composition or other such proceedings pto-
vided for in national laws or regulations;

¢) 1f a final judgment has been pronounced
against him for an offence relating to his
professional conduct;

4) If, in a professional matter, he has
committed an offence or serious misde-
meanour ot has to the certain knowledge of
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the body awarding the contract acted in bad
faith;

e) If he is in default on the payment of
social security contributions in accordance
with the tegulations of the State where he
is established or those of the State in which
the contract is to be awarded;

f) If he has been guilty of false declarations
when furnishing information as required by
the present chapter.

The contractor shall present a certificate
issued by a competent authority, or, whete
the national laws do not so permit, a
declaration, to the effect that he is not in
any of the situations mentioned in ), &),
¢), d) or e).

If the contractor is in one of the situations
mentioned in «) or b), a declaration stating
the financial situation of the fitm and its
capacity to carry out the works satisfactorily
may be required in order to enable him to
be a party to the contract.

Article 21

An awatding body which excludes a fitm on
any of the grounds set out in Article 20
shfall inform the Advisory Committee to this
effect.

If the contractor concetned so requests, the
awarding body shall inform him of the
reasons for his exclusion if the latter is based
on sub-paragraphs #), &) or ¢) of Article 20.

Article 22

Any contractor wishing to tender for a public
works contract may be asked to supply ptoof
that his name is entered in the professional
register of the State of the Community in
which he is established: for Germany, the
“Handelsregister” and the ‘“Handwerks-
rolle*; for Belgium the “registte du com-
merce” or “handelsregister”; for France, the
“registte du commerce”; for Italy, the “Re-
gistro della Camera di Commercio, Industria
o Agricultura”; for Luxembourg, the “regis-
tre du commerce” and the “tble de Ia
Chambre des Métiets”; for the Netherlands,
the “handelsregistet”.

Article 23

The contractor may furnish proof of his
financial standing and capacity to undertake
the work:

@) By bank references:

b) By ptesentation of the balance-sheets of
the firm, or of extracts from them, in cases
where publication of balance-sheets is required



by the company law of the State where the
contractor is established;

¢) By a declaration stating the overall turn-
over of the firm and its turnover of building
works for the last three financial years.

The body which will award the contract
shall state in the notice or invitation to
tender which of these references will be
required.

In the absence of the above means of proof,
the contractor shall be permitted to furnish
proof of his business and financial capacity
by any other document.

Article 24

Proof of the technical capacity of the
contractor and of the petsons referred to
under ¢) below may be furnished:

a) By the educational and professional
certificates held by the managerial staff of
the firm and, in particular, by the technical
staff responsible for directing works;

b) By certificates stating the works executed
and/or directed during the last five years,
their amount, the period when and the place
whete they were carried out, and whether
the technical rules were observed and the
work was satisfactorily completed;

i) In the case of works executed and/or
directed for public bodies, the certificate
shall be drawn up or endorsed by the
competent authority; it shall be handed to
the contractor or, if it is not the practice
of that authority to hand over such certifi-
cates direct, it shall be sent by the latter,
at the request of the contractor, to the
intetested public authorities in the other
Member States;

i1) In the case of wotk executed and/or
for individuals, the certificate must be given
where possible by the principal or, as the
case may be, by the petson in charge of the
works, and in this latter case it must be
endorsed by the principal;

¢) By a declaration stating the tools, ma-
terial and technical equipment which the
contractor has available to carry out the
wotk in question;

4) By a declaration stating the average
number of workers employed over the year
by the firm during the last three years;

e) By a declaration indicating the firms
of consultant architects and civil engineers,
whether they are associated with the contract-
ing firm or not, in cases whete the body
which will award the contract requires that
the contractor should call on their services,
or if the contractor intends to do so.

The body which will award the contract
shall state in the notice or in the invitation
which of these references will be required.

Article 25

1. On the entry into force of the present
ditective Member States which have official
registers of approved contractors shall revise
them in the light of Article 20, sub-
paragraphs 2} to 4) and f) and Articles 22-24.

2. Firms so registered may, for each
contract, submit to the awarding body a
certificate of registration made out by the
competent authority.

3. Such registration, duly certified by the
competent authority, shall constitute for the
awarding bodies of the other Member States
presumptive evidence of approval of the
contractor within the meaning of Article 20
a)-d), f) and Articles 22-24 for works of the
type carried out by this contractor.

Information which is implied by official
registration cannot be called in question.
However, as regatds the payment of social
security contributions, an additional certifi-
cate may be required from every registered
contractot for each contract.

The bodies awarding public works contracts
in the other Member States shall accord the
benefit of the above ptovisions only to firms
established in the country which drew up
the official register.

4. TFor the registration of foteign contractors
no proofs and declarations may be required
other than those which are required of
national contractors and in no case other
than4those provided for in Articles 20 and
22-24,

5. Those of the Member States which have
official tegistets must make known to the
other Member States the address of the
bodies to whom applications for registration
may be made.

Article 26

The bodies which will award the contract
shall decide which references are to be
furnished by the contractor in conformity
with the last paragraph of Article 20 and
Articles 22-25 accotding to the nature, extent
and cost of the works to be carried out and
having regard to the methods of financing
and payment that have been decided upon
in conformity with Articles 14 and 16. .
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Article 27

In the first phase of the procedure for
limited tender, candidates shall fulfil the
requirements of Articles 20 and 22-25 by
simple declaration.

The body that will award the contract shall
ask for supporting documents to be produced
only at the time when tenders are sub-
mitted, except in the case referred to in the
second paragraph of Article 20.

CHAPTER 2

CRITERIA FOR AWARD OF CONTRACTS

'

Article 28

The criteria for the awatd of contracts may
be:

i) Either the lowest price only;

ii) Or different criteria varying according
to the contract in question, such as price,
transport costs, time for completion, running
costs, profitability or, where firms are invited
to submit competitive schemes or where
alternative plans are provided for or required,
the technical merit.

When several ctiteria are applied, the award-
ing body shall wherever possible mention
them in the notice in descending order of
importance. He may also assign to each of
these criteria a coefficient in order to set
a precise figure on its importance,

During the transitional period, the body
awarding the contract may adopt the criterion
of price, calculated according to current
national rules, for conttracts estimated at less
than 1 million units of account (EMA)
during the period 1 Januaty 1965 to
31 December 1965, 600 000 units of account
(EMA) for the period 1 January 1966 to
31 December 1967, and 300000 units of
account (EMA) from 1 January 1968 to the
end of the transitional period.

Article 29

1. The financial terms, such as payment
in advance or on account and manner of
payment shall be indicated for each contract,
in conformity with Articles 14(1) and 164).
The body awarding the contract shall adhere
strictly to these terms and may not allow
any other financial arrangement to be a
consideration in awarding the contract.
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2. When the wotks require the contractor
to deliver supplies, it must be stated in the
special articles and conditions whether or
not the prices specified include transport.

3. When the time to be taken to carty out
the work as stated in the notice is adopted
as a criterion for the award of the contract,
the special articles and conditions shall
indicate how this critetion will apply.

The special articles and conditions shall also
state whether and to what amount penalties
will be imposed or bonuses paid if the works
are completed later than or in advance of
the date agreed in the contract.

4, The special articles and conditions of
contract shall define the standards by which
the technical merit of the wotks which are
the subject of the contract will be assessed
in cases where this criterion can be applied
in conformity with Article 28, sub-para-
graph ii).

TITLE V

Role of the Commission
Advisory Committee for public
works contracts

Article 30

The Commission of the European Economic
Community shall be assisted by an Advisory
Committee when examining disputes and
problems arising from measutes taken by
the Member States to give effect to: the
directives for the removal of restrictions on
freedom of establishment and freedom to
supply services in the matter of public works
contracts and for the co-ordination of proce-
dures for the conclusion of public wotks
contracts, To this end, the Advisory Com-
mittee shall be charged, in particular:

@) To draw up' formal opinions for the
Commission on specific cases referred to it
by the Commission or by one of the members
of the Committee telating to the implementa-
tion of the directives and the application by
the national authorities of the rules governing
the participation of nationals and companies
of the other Member States in works
commissioned by ‘the public authorities or
public corporations of a Member State;

&) To study, in relation to the application
of the directives, the desirability of amend-
ments of supplementary provisions.




Article 31

The Member States shall furnish the Com-
mittee, at the request of its chairman, with
all information relevant to the discharge of
its task.

Article 32

The members of the Committee shall be
officials designated by the Member States —
one full member and one alternative per
country. Alternates may attend all meetings.

The members of the Committee may call on
the assistance of other officials in an expert
capacity.

The Committee may if it sees fit consult
any other person for the examination of
specific cases.

The Commission shall defray the travelling
and - subsistence expenses of members and
alternates.

The Member States shall defray the travelling

and subsistence expenses of experts and other
persons consulted.

Asticle 33

‘The chairman of the Committee shall be an

official of the Commission of the European
Economic Community. He may be assisted
by technical advisers.

The chairman shall have no vote.

Secretarial services shall be provided by the
Commission.

Article 34

Without prejudice to the provisions of
Article 214 of the Treaty, the members of
the Committee, experts, officials of the
Commission and technical advisers shall be
bound to secrecy regarding their discussions.

Article 35
The Committee shall be convened by its
chairman, either on his own initiative or at
the request of one of its members.

Article 36
Two thirds of the members shall constitute
a quorum. Each member, ot in his absence
his alternate, shall have one vote.

The opinions of the Committee shall be
motivated.  They shall be adopted by an

absolute majority of the votes cast; they
shall be accompanied by a statement of the
views expressed by the minority where the
latter so requests.

Article 37

The Committee shall draw up rules of

‘procedute as necessary.

TITLE VI
Final provisions

Article 38

For the last two subdivided periods defined
in Article 3, second paragraph, which precede
the end of the transitional petiod, the limits
for application of the common rules regard-
ing publication may be revised at any time
until six months before they come into force.

The time limits laid down in Articles 10,
11 and 12 may be revised after 1 July 1965.

The cases referred to in Article 57) and in
the last paragraph of Article 28, will be
reviewed at the end of the transitional period.

Article 39

In order to adapt their national procedures
to the provisions of the present directive,
the Member States shall bring into force
the necessaty laws, regulations or administra-
tive provisions within six months from
notification of the present directive and shall
notify the Commission thereof forthwith,

Article 40

The Member States shall inform the Com-
mission of any further proposed laws, regula-
tions or administrative provisions which they
contemplate adopting in matters relating to
procedute for the conclusion of public works
contracts.

Article 41

The text of the annex to the present directive
is an integral part thereof.

Article 42

The present directive is addressed to the
Member States.
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ANNEX

Limits of application of the measures of co-ovdination laid down in the divective on public wovks contracts

1.{Equivalence between units of account (EMA) and national currencies (parities of the International Monetary Fund) :

Unit of account

Lux?;llgéirrlgo;mnc Deutsche Mark French franc Italian lira Guilder
1 50 4 4.93706 625 3.62
60 000 3 000 000 240 000 296 223,6 37 500 000 217 200
300 000 15 000 000 1 200 000 1 481 118 187 500 000 1 0863000
600 000 30 000 000 2 400 000 2 962 236 375 000 000 23172 000
1 000 000 50 000 000 4 000 000 4 937 060 625 000 000 3 620 000
2. Equivalence adopted (round figures) for the purposes of the directive :
Unit of account Lungllg(i;? goi-ranc Deutsche Mark Frech franc Italian lira Guilder
1 50 4 4.93706 625 3.62
60 000 3 000 000 240 000 300 000 40 000 000 250 000
300 000 15 000 000 1 200 000 1 500 000 200 000 000 1 000 000
600 000 30 000 000 2 400 000 3 000 000 400 000 000 2 000 000
1 000 000 50 000 000 4 000 000 5 000 000 3 500 000

600 000 000






