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“Spain is the problem. Europe is the solutio is fashion Ortega y Gasset

once dramatized the need to “Europeanize””Spam. The results over the first
twenty five years of EU membership have been truly impressive. When Spain
became a member of the EC, somglof the best and brightest of Spain’s govern-
mental cadres and universities | e expanded European institutions, taking
on positions of responsibility. The'most prominent chaired the European Court of
Justice (Gil-Carlos Rodriguez Iglesias) and the Parliament (Enrique Baron, José-
Maria Gil Robles, and Josep Borrell), holding key positions in the Commission,
and filling the newly created osmon of High Representative for the Common
Foreign and Security Poli ~Solana).

Spain, in sum, “wa different”, contrary to what old-fashion tourist
publicity for the country used to say. It was a European country like any other
that was returning to its natural home after a long exile.

Spain, in turn, received considerable benefits from EU membership
through funds for regional investgient policies, agriculture and rural develop-
ment, and the modernisation 0 nal infrastructure. From an index of 60
percent of the European average in%1986, today Spain’s income per head is
in the range of 105 percent, with some regions surpassing 125 percent. From
being a country that was a net receiver from the/£U budget, Spain today is a net
contributor.

Reflecting this development, the present volume exami ifferent di-
mensions of. the deepening relationship between Spain and the of Europe
through membership of the EU (its history, and its impact on policy development
on economic growth and on relations with third countries).
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Spain's Membership in the EU:
Assessment of a Success Story

Joaquin Almunia

Vice President of the European Commission

On 1 January 1986, Spain —together with Portugal— officially became a mem-
ber of the European Communities (EC). Now, twenty-five years later, and in the
framework of the Seminar “25 years of Spain’s membership in the European
Union (1986-2011)” organized by the University of Miami, this is an appropriate
and timely occasion to reflect on what the accession has meant for Spain and the
European Union.For Spain, joining the EU has translated into an unprecedented
boost of modernization and progress. | am sure the vast majority of Spaniards
would agree with me, that this was one of the most significant and wisest deci-
sions that have been taken during our 35-year old democracy.José Ortega y Gas-
set was completely right when, in 1910, he concluded that "Spain is the problem
and Europe the solution”. His very famous sentence adequately summarizes what
Europe has meant for Spain.

The European Union has strongly contributed to provide Spain with the
brightest period in its history of the last two centuries. The EU may not be —and
is probably not— the only responsible factor, but it has played a major role in
achieving a long period of peace, progress and stability. It is not only political
stability we are talking about, but also prosperity and social and economic dyna-
mism, which have finally managed to bring Spain closer to the core of Europe.
Spain has not only benefited from the positive influence of the European values,
rules and institutions; it has also become a key player in the EU and has provided
the Union with invaluable assets. Not only has Spain brought Latin America and
the Southern Mediterranean closer to Europe, but it has also pushed for some key
initiatives such as European Citizenship, a stronger cohesion policy, the estab-
lishment of a true "Space for Liberty, Security and Justice" and the European
Voluntary Service. Spanish politicians such as Felipe Gonzélez and Javier Sola-
na, both awarded with the prestigious Charlemagne Price, have made major con-
tributions to the European integration process. One of the most obvious achieve-
ments in these twenty-five years of shared history with the EU has been political.
Spain's peaceful transition to democracy is both admired and envied. Joining the
EU was the last and final step forward towards the definitive consolidation of the
Spanish democracy.
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It is difficult to underestimate the importance joining the EU has had for
Spain and it is not hard to imagine that without it the country would not have
achieved the dramatic and impressive transformation it has undergone in the last
twenty-five years. The European Union is of course much more than a Common
Market, it is a political project which aims to provide its Member States with
peace and stability, while bringing them around a number of core values such as
Human Rights, Democracy and the Rule of Law. What distinguishes the EU from
other international organizations is the fact that the Union's most appealing asset
is not economical but rather lies in its principles and values. As such, the EU has
managed to go further than any other integration process and has overtaken its
initial economic aim in order to turn it into a political one that, while preserving
each country's national sovereignty, helps to preserve certain values which are an
integral part of Europe's history and identity.

During these past twenty-five years, Spain has contributed significantly
to these ideas and has stood out as one of the strongest advocates of European
integration. It has played a dynamic, driving and committed role in the dual pro-
cess of enlarging and strengthening the European project.This wide support for
the European project —which was patently clear with the 76% of favorable votes
that the draft Constitutional Treaty obtained in its Spanish referendum before it
failed in the subsequent votes of France and the Netherlands— is also probably
related to the good economic times that Spain has undergone since its accession
to the EU.

Spain has had for most of the last twenty-five years one of the most dy-
namic European economies and has undergone a rapid and swift real conver-
gence in nominal and real terms which has raised the Spanish GDP per inhabitant
from 70% in 1985 to 103% of the EU average in 2009. This process has also had
an important angle from the point of view of financial solidarity. During the last
twenty-five years, Spain has received more than €90 billion in net transfers from
the EU budget. For a country that did not benefit from the Marshall Plan, these
transfers, which have been crucial to sustain agricultural and structural actions,
translate in practical terms what a European community means.Additionally, this
convergence process has also taken place outside our borders, as Spain is the
country that receives and sends the highest number of exchange students. This
project, better known as the Erasmus program, has provided aids for mobility to
more than two million university students during the 23 years of its existence. As
a result, the Erasmus program has placed itself as one of the most successful EU-
programs, and Spain has shown its commitment to it.

These last three years have nevertheless been somehow different and
difficult due to the severe global economic and financial crisis. In Europe, we
have witnessed the financial rescue of Greece and Ireland and an acute deteriora-
tion of public finances. However, as it usually happens in Europe, and as Jean
Monnet said already thirty five years ago years ago, we have used the financial
crisis to undertake the reforms our economies so badly need. In particular, signif-
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icant progress has been achieved regarding economic governance which should
strengthen our Monetary and Economic Union and our common currency. Not
only has the Stability and Growth Pact been reformed in order to achieve a higher
macro-economic coordination among Member States, but we have also agreed on
the setting-up of two key instruments aimed at providing temporary liquidity to
Member States in order to guarantee the sustainability of their debts: the Europe-
an Financial Stabilization Mechanism and the European Financial Stability Facil-
ity. Furthermore, from 2013 onwards, and in order to provide markets with the
certainty they need, these two instruments will be replaced by a permanent one,
the European Stability Mechanism. The establishment of this Mechanism, which
will entail a limited reform of the Lisbon Treaty, confirms once again Monnet's
belief in opportunity amidst the crisis.

In this respect, Europe must take advantage of this opportunity to
strengthen its foundations and to, once again, fuel up the political will that has
turned European integration into the fascinating project it is now. In this sense,
the story of the Spanish success provides us with clear-cut evidence of the added
value of the European project; an added value which must be preserved and fur-
ther developed in order to repeat the successful stories and to achieve a sustaina-
ble






Spain’s Contributions in the European Parliament

Enrique Bardén Crespo

President of the European Parliament (1989-1992)

Democracy has been the guiding principle of the European Union since its crea-
tion. In a note written on September 5, 1943 in Algiers, then a French colony,
Jean Monnet stated that “the objectives to be attained are the establishment of a
democratic regime in Europe and the economic and political organization of a
‘European entity’ ”. At that time, dictatorship was the prevailing form of gov-
ernment in most of the 27 member countries of the current EU, with the excep-
tion of the United Kingdom and two neutrals, Ireland and Sweden. As president
of the High Authority of the European Community for Coal and Steel, predeces-
sor of the European Commission, Monnet stated at the first meeting of the As-
semblée Commune in 1952: “the big European revolution of our time [...] aims to
replace on our continent national rivalries by the peoples’ union in freedom and
diversity”. The outcome of that revolution is that democracy first became rooted
in Germany and Italy, later in Greece, Portugal and Spain, and now in Poland,
Hungary, the Czech Republic, Slovenia, Slovakia, Lithuania, Latvia, Estonia and
Cyprus.

Today, democracy is a young and vibrant political driving force, alt-
hough it was launched in Athens more than 2,500 years ago. Pericles, the great
statesman of his time, said that “our constitution is called a democracy because
power is in the hands, not of a minority, but of the whole people”. Since 1989,
the year of the collapse of the Berlin wall and of the democratic upsurge world-
wide (Tiananmen in China, the end of apartheid in South Africa, Chile and Nica-
ragua in Latin-America), democracy has become an attainable aspiration, and not
just a privilege of developed capitalist countries. Most of the young people who
are now demonstrating in the Arabic countries have probably not heard of Peri-
cles. They know, however, that they are fed up with corrupt autocrats, and desire
to live in democracy instead of following the fanatical theocracy preached by Al
Qaeda.

The democratic challenge has become an essential part of globalization.
In this perspective, the Iberian case offers interesting insights. Spain and Portu-
gal were the first modern empires in search of globalization. Ferdinand Magel-



6 Baron

lan, a Portuguese sailor, and Juan Sebastian Elcano, a Spanish Basque, were
among the first explorers of the New World.Afterwards, as Paul Preston rightly
says, Spain experienced a history of decline, of international humiliation, culmi-
nating in the final loss of the empire at the hands of the U.S. in 1898, and of in-
tense domestic strife [...] It is hardly surprising that the Spaniards and Portuguese
have embraced the European idea with such enthusiasm.

My generation grew up in an environment of intense right-wing national-
ism and a disdainful view of “decadent” western democracy. In spite of this,
General Franco applied for an association with the Common Market, as it was
then popularly called, in 1962. This non-sequitur showed that the Common Mar-
ket was not only about the economy. We had mixed feelings about our ability to
overcome a long period of isolation and of how to consolidate democracy. Nev-
ertheless, we saw “Spain as the problem and Europe as the solution”, in the
words of Ortega y Gasset. Throughout our transition, the active participation in
the affairs of our continent was an important part of the Spanish constitutional
consensus. We approved Article 93 of the Constitution, which enshrined the
primacy of European law over Spanish law. The central government of the day
began negotiations with the European Community. It was an exciting and rather
turbulent time.

In 1982 the attempted coup d’état was considered “a Spanish internal
matter” by U.S. Secretary of State General Alexander Haig. His statement re-
flected the pessimistic view that prevailed within the American administration,
which was dominated by what the German-American historian Fritz Stern called
in his dialogue with Chancellor Schmidt “Henry’s strong skepticism of Iberian
transitions”, referring to Kissinger’s view, similar to his maitre a penser, Prince
von Metternich. In fact, the attempted coup helped strengthen our will to join the
European Community and to secure our membership in NATO by way of a ref-
erendum. We also ended a long lasting love-hate relationship with the United
States. In December 1995, the new Transatlantic Agenda between the European
Union and the U. S. was signed in Madrid by President Clinton and Prime Minis-
ter Gonzalez.

On this silver anniversary of Spain’s accession to the European Union,
the prevailing view is that it has been a success story. In fact, the last twenty-five
years have been considered the best years of Spanish history. It has represented
for the nation the equivalent of a well-managed European Marshall Plan that has
unleashed the strong potential of Spanish society and economy. The bipartisan
consensus has been essential to this success, and Spain has contributed in a pro-
active and constructive way to further the progress of European integration.

To answer the question about Spain’s contribution, let me say the follow-
ing. From the perspective of European Parliament, it is not an easy question to
answer. The Parliament is not organized by nationality. Members of Parliament
form groups according to their political affinities. Political groups are comprised
of members elected in at least one-quarter of the member states. The minimum
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number of members required to form a political group is 25. This means that
participation in the decision-making process of the European Union on the basis
of national interest is not to be found in the Parliament, but is confined to the
Council of Ministers. This is an approach which is not easily understood in
Spain. In a debate in the Congreso de los Diputados, it is accepted as normal
behavior that members of Parliament can form groups or speak on behalf of their
own autonomous region. Studies comparing voting behavior on roll-call votes in
the U.S. House of Representatives and the European Parliament show a similar
level of discipline along political group lines. Nevertheless, there are some typi-
cal features of Spanish presence in the European Parliament. The first feature is
its concentration in the big political groups -particularly the European People’s
Party and the European Social Democratic Party- where a parliamentary culture
prevails. This adds weight to the Spanish members in the debates, the law-
making process and the budgetary decisions. The second feature is the high
level of attendance and discipline that has made the Spaniards look like the
“Southern Prussians”. It is no wonder that there have been three Spanish Presi-
dents of Parliament.

On policies, the Spanish strategic line has been to support all those that com-
pose or coincide with the mainstream of the European general interest. In doing
so, Spaniards have decisively contributed to shape this same interest. Its major
milestones are to be found in the following domains:

e The substantial development of structural policies (regional, social and

cohesion funds) with the doubling of their budgetary appropriations in
1987 and 1993. This was the outcome of the aspirations of the Delors
Commission, the Spanish-German agreement in the Council of Ministers,
and the active support of Parliament itself. It included the first push to-
ward reform of the Common Agricultural Policy with the polemic rein-
forcement of assistance given to olive oil and other products which make
up Spanish interests.

e The continuous support for strengthening the external dimension of Eu-
ropean policies, including defense.

e The strengthening of Latin America as a partner within the network of
International Relations of the European Union. The first steps were the
active support of civil society and in favor of the plebiscite in Chile, and
the San Jose Process in Central America which, in a way, was the first
European involvement for peace in the U.S. area of influence.

o After the fall of the Berlin wall, support was immediately offered to
German reunification. Chancellor Kohl has stated on record that the
same night of that momentous event, he received the unconditional polit-
ical and diplomatic support of two leaders, President Bush and Prime
Minister Gonzélez. As president of the European Parliament | had the
honor of addressing President Mitterrand and Chancellor Kohl two
weeks later. A temporary Parliamentary Commission was created to
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work actively with the Bundestag in order to incorporate Eastern Ger-

mans as full citizens of the Federal Republic and the European Union.

This positive approach was extended to the two successive enlargement

rounds.

e With active Spanish contributions, the European Parliament launched the
process of consolidating Europe as a parliamentary democracy, with a
short list of goals that included the following: participation in the investi-
ture of the president of the European Commission, legislative co-decision
and European citizenship. This point was one of the main items for
which Prime Minister Gonzalez arduously worked within the European
Council.

e There was a pro-active policy of support and advancement of the reform
process of the Amsterdam and Nice Treaties, the Charter of Fundamental
Rights and the Constitutional Treaty, which was opened by Prime Minis-
ter Aznar as President of the European Council. Moreover, under the
Rodriguez Zapatero Government, Spain was the first country to approve
by referendum the Constitutional Treaty and carried out a very active
policy of support in favor of its ratification. After the referendums in
France, the Netherlands and Ireland, which brought the Constitutional
Treaty to an end, the role of Spaniards in the European Parliament and in
the Intergovernmental Conference has been constantly positive. This has
also led to the Treaty of Lisbon and its implementation.

e Spain was amongst the first group of countries that created the euro. In
the wake of the current financial and economic crisis, Spain has been af-
fected but has strived to come up with a common political answer. The
strengthening of the Economic Union is currently the most important
Spanish priority.

In addition, during the last quarter-century, both Spain and its members of Par-
liament have been able to maintain a bipartisan consensus on European policies
regarding all major decisions. For Spanish society, membership of the European
Union has been both a driving force and a mainstay of modernization.

Today, the open question is whether this positive approach will maintain
its momentum in the future. A cynical belief is that once a member state be-
comes a net contributor to the European budget, it will lose its enthusiasm. | do
not share this view. The European Union is a work in progress. In fact, democra-
cy is by definition a work in progress as well. It can always be improved and
criticized. Dictatorships may seem perfect, but only while they last. One basic
feature of democracies is that they do not rely on the character of a Duce, a Fiih-
rer, a Caudillo or a Rais, but on a solid institutional framework.

Fortunately, for our younger generations, Europe is their best asset in a
globalized world in which they can build their dreams and their future. The best
piece of advice we can give them and the young people in Arabic countries, Latin
America, China or Africa is the aphorism of Amiel, often quoted by Jean Mon-
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net: “Each man begins the world afresh. Only institutions grow wiser; they store
up the collective experience; and, from this experience and wisdom, men subject
to the same laws will gradually find not that their natures change, but that their
behavior does”. To promote the values of democracy and its instrumental frame-
work is an essential part of the mission of the European Union as demonstrated in
the Treaty of Lisbon. Neither Spain nor the Spaniards will fail to accompany the
Union in meeting this challenge.






The Other Special Anniversary:
The European Union Center of Excellence
and the Jean Monnet Chair
(2001-2011)

Joaquin Roy and Maria Lorca-Susino

University of Miami

The present volume is the culmination of a decade of accomplishment carried out
within a fruitful partnership. In August 2008, the European Commission, the
executive branch of the European Union (EU), granted financial support (about
$450,000) for a further 3-year cycle (2008-2011) of the European Union Center
of Excellence (EUCE), a partnership formed in 2001 by the University of Miami
(UM) and Florida International University (FIU). This was the third consecutive
cycle of the Miami center. The first cycle ran from 2001 to 2004 and the second
from 2004 until 2008. The total award over a ten-year period has been over
$1,320,000 in contributions from the EU budget.

The current U.S. list of EU Centers is comprised of:

REEowo~NooGO~WONE

0.
1.

University of California, Berkeley

University of Colorado at Boulder

Florida International University and the University of Miami

Georgia Tech

University of Michigan

University of North Carolina at Chapel Hill

University of Pittsburgh

University of Texas at Austin

University of Washington (Seattle)

University of Wisconsin

Washington, DC, Consortium (American University, George Mason
University, George Washington University, Georgetown University, The
Johns Hopkins University)

Simultaneously with the grant of 2001, the University of Miami was

awarded a Jean Monnet Chair, one of the first five in the United States
(Columbia, Boston, American University, George Mason University), when the
program was opened to the rest of the world. Since its establishment, the Chair



12 Roy and Lorca-Susino

has received $210,300 in grants. The total of grants directly awarded to UM is
approximately $870,000. In the same year of 2001, the University of Miami was
given the honor of receiving an EU Fellow, a high level EU staff member of the
EU institutions who resides for a year or semester in different third-country
universities.

The University of Miami is therefore included in a select list of 14 Universities in
three continents:

Harvard

Yale

Tufts

Texas

North Carolina/Duke

Univ. of Southern California
U. Washington, Seattle
George Mason

9. Berkeley

10. Pittsburgh

11. New York U

12. European University , Florence
13. Singapore

14. Miami

NGO E

This “hat trick” of awards (Center, Chair, Fellow) has made the University of
Miami one of only a handful of institutions in the Western Hemisphere that has
simultaneously three honors as a clear sign of confidence on the part of the EU.
All our available energy has been dedicated to maintaining this triple honor.

The funding and other support, enriched by matching funds and student
fellowships, has permitted the University of Miami to carry out:

e the consolidation of 4 courses on the EU at INS,
e the enrichment of other courses in the schools of Business and Law,
o the offering of dozens of lectures, conferences and symposia on campus

e a series of outreach activities in the wider Miami community and in
Florida
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e the organization of panels and seminars in international scholarly
associations (ISA, EUSA, LASA, CES).

e lectures and symposia held in two continents, in 15 countries
o the publication of 10 edited volumes and 450 papers/chapters
e The completion of 10 Ph. D. dissertations.

e Regular media impact in two languages in both continents

As far as the University of Miami is concerned, the background to this
decade of accomplishments can be traced back to the accession of Spain and
Portugal to the European Community. In the late 1980s and early 1990s the
European Parliament and the Commission engaged in the reinforcement of
European relations with Latin America. Spain played a central role in promoting
this expansion of the EU’s external action. The University of Miami was
fortunate then to receive the confidence of high representatives and officials of
the European Union in supporting academic projects and consultancy
assignments in the Caribbean and Central America. The time had come for the
consolidation of several scattered activities and courses dedicated to the
European Union, in general, and Spain, in particular. The past decade was
preceded by the previous efforts developed in the context of the School of
International Studies and the North-South Center, now inherited by the
Department of International Studies.

The activities and research of the EU Center and Jean Monnet Chair have
been dedicated to the understanding of standard topics and new developments in
the evolution of the European Union (enlargement, constitutional processes, the
projection of the EU model in the world, etc.). Special attention has been given to
EU relations with Latin America, and the role of Spain in that process.

“Spain is the problem. Europe is the solution”. In this fashion Ortega y
Gasset once dramatized the need to “Europeanize” Spain. The results over the
first twenty five years of EU membership have been truly impressive. When
Spain became a member of the EC, some of the best and brightest of Spain’s
governmental cadres and universities joined the expanding European institutions,
taking on positions of responsibility. The most prominent chaired the European
Court of Justice and the Parliament, holding key positions in the Commission,
and filling the newly-created position of High Representative for the Common
Foreign and Security Policy.

Spain in sum “was not different”, contrary to what old-fashioned tourist
publicity for the country used to say. It was a European country, much like any
other, that was returning to its natural home after a long exile. Spain, in turn,
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received considerable benefits from EU membership through funds for regional
investment policies, agriculture and rural development, and the modernisation of
national infrastructure. From an index of 60 percent of the European average in
1986, today Spain’s income per head is in the range of 105 percent, with some
regions surpassing 125 percent. From being a country that was a net receiver
from the EU budget, Spain today is a net contributor.

Reflecting this development, the present volume examines different
dimensions of the deepening relationship between Spain and the rest of Europe
through membership of the EU (its history, and its impact on policy development
on economic growth and on relations with third countries).

This volume intends to contribute to the understanding of Spain’s
membership of the EU examined from a variety of angles and theoretical
approaches. The chapters are the updates of the papers presented at a conference
held at the University of Miami on February 25, 2011 under the sponsorship of
the Miami European Center. The volume opens with a preface Vice President of
the European Commission Joaquin Almunia, in which he reflects on what
accession, has meant for both Spain and the European Union. An essay by former
President of the European Parliament, Enrique Baron, follows on from this in
which he shares his experiences of Spain’s contribution in the Parliament. He
reminds us that democracy has been the guiding principle of the EU since its
creation but he also warns that democracy is, by definition, work-in-progress, and
that the EU has demonstrated in the Treaty of Lisbon that it is committed to
develop further, and promote, the values of democracy and the necessary
institutional frameworks.

The first section of the book introduces the reader to a historical review
of the Spain's long road to Europe; the Spanish role in the European integration
process; the Spanish mediation role in relations between the EU and Latin
America. In the first chapter, Charles Powell provides an account of Spain’s
evolving relationship with the European Community from the early pre-accession
stages to the moment of accession in 1986. He concludes that Spain’s accession
to the European Community was the logical culmination of a process of socio-
economic and political convergence and transformation. The second paper, by
Cristina Blanco Sio-Lépez, focuses on the historical evolution of both the
discourse and the implementation of Spain’s assumed task of seeking to link the
two continents of Europe and Latin America. Sio-Lopez concludes that there is a
need for more consistency between, respectively, EU and Spanish policy
regarding Latin America. However, the paper stresses the importance of Spain’s
mediating role in this field as a factor that led to its deeper involvement in the
EU’s foreign policy.

This section of the book concludes with the contribution of Sonia
Piedrafita. Her work seeks to explain how Spain's and Portugal’s respective
decisions to apply for membership of the European Communities (EC) was partly
driven by the need to overcome their authoritarian past and consolidate their
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democratic systems whole promoting modernization. She concludes that this
membership has helped both countries to enjoy the benefits of stable
democracies, to achieve social and economic prosperity and to facilitate a return
to the global political system.

The second section of the book opens with analysis provided by Ramon
Mullerat which emphasizes that a unified Europe needs a unified law. His paper
explains how Spain has implemented European legislation, offering at the same
time an overview of the community legal system. In this context, he explains the
meaning and significance of the concept of the Acquis Communautaire, the EU
sources of law and their implementation, and concludes with a detailed analysis
of changes brought about by the Lisbon Treaty. Blanca Vila-Costa contributes to
this explanation by presenting an innovative study on the legal added value of
European membership in the case of Spain. She explains that the
“Europeanization” of Spain has produced three main results: the modernization
of the country, economic development and social welfare and the mobility of
persons and companies. Based on this, she explains that the added value of this
process has included the possibility for Spain to participate actively in European
policy and legislative development and in that way to open new areas of action at
the European level of benefit to Spain. The fourth paper offers an analysis of
immigration policies in the southern frontier of the EU using Spain as a case
study. This section concludes with the contribution of Luis Moreno on Spain’s
membership of the EU and the European social model. He explains that the
Spanish welfare state is a mix of corporatist Continental, liberal Anglo-Saxon,
and social-democratic Nordic variances of welfare capitalism.

The third section deals with the economic aspects of Spanish
membership and commitment to the EU. This section begins by presenting a
paper by Sebastian Royo that summarizes the challenges that Portugal and Spain
had to overcome in order to introduce economic reforms and qualify for EU
membership. Francesc Granell contributes to this debate with a paper in which he
explains how the Spanish authorities have managed the economy since
1986.Maria Lorca-Susino concludes this section by analyzing the economic cycle
and the unemployment rate in Spain and the challenge presented by an apparent
brain drain in the country.

The final section provides the reader with an explanation of the external
dimension of Spanish membership of the EU. It begins with the ideas of José
Ignacio Torreblanca who discusses the need for, and possible implication of, a
democratic audit of Spain’s foreign policy. Haruko Hosoda explains how the
United States has understood the impact of Spain's membership of the EEC and
NATO. She concludes that the United States was in favor of Spain being part of
NATO. Although Spanish accession to the EEC was expected to negatively affect
the United States in the short term from the economic point of view, the
accession to the EEC was seen as, in the long run, making Spanish withdrawal
from NATO less likely. This section follows with a paper by Vicente Palacio who
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reviews the Spanish role in shaping the EU vision for the Americas. His thesis is
that Spain has contributed to the development of a European foreign policy,
particularly in Latin America, due to the Hispanic heritage, which has also served
as a bridge for deepening the relations with the United States. The final
contribution in this section is provided by Imtiaz Hussain whose study expresses
the view that, just as Spain sought to look “beyond the nation state” in the
immediate post-Franco years, its search “beyond the region” (European Union)
today better connects its history to its national aspirations without having to
sacrifice its European-ness.

Joaquin Roy provides the closing remarks to this volume. His essay
reviews the background, context and impact of particularly novel aspects of the
new treaty governing the EU, as well as several milestones in Spain’s experience
of the European process. It ends with a description of the exercise to re-organize
the rotating presidency in the first semester of 2010, just in time to commemorate
the signing of the accession documents.

The people who in this past decade have contributed to the development
of the EU Center are too numerous to be recognized individually. The previous
publications have mentioned their role in each stage. In the first place, distinction
should be awarded to the representatives and officials of the European
Parliament, Council and Commission who have supported the EU Center.
Rephrasing what Jean Monnet once said: all is possible with the work of people,
but nothing is lasting without the role of institutions. These supporters know
individually how much this enterprise owes them. They made a worthwhile but
risky investment in backing our initial ideas and proposals. We could not have let
them down. We trust that they feel they have been rewarded. An exception to
anonymity should be made recognizing the skilful assistance provided by Ronald
Hall, EU Commission fellow at the University of Miami, for the final
development of this volume.

The same gratitude should be extended to a select group of staff and
administration members at the University of Miami and Florida International
University who encouraged us to continue in this task. We trust that they, too,
should feel satisfied with the results, and we look forward to their on-going
support. We would also like to recognize the outstanding service provided by the
Computer Technical Support of the University of Miami.

Any academic activity would not be possible without the irreplaceable
role of the students. Most especially, sincere recognition needs to be given to the
doctoral students who have placed a career bet on entering a minority field in the
realm of international studies. Some of these students have supported the
operations of the Center and Chair with postdoctoral duties that have enriched the
record of both entities, and providing a lasting legacy. Our thanks are owed to
Aimee Kanner, Roberto Dominguez, Wendy Grenade and Astrid Boening. The
future of the Center and Chair depend on their academic success. The EU as a
whole needs them and the work that they have to offer both now and in the
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future. The worlds of policy and academics in the United States will benefit from
their insights, their teaching and their advice.
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Abstract

This text seeks to provide a nuanced account of Spain's evolving relationship
with the European Community from the early stages of European integration to
accession in 1986. In doing so, it will explore the dilemmas facing an authoritari-
an regime that struggled to adapt to a hostile European political environment
while seeking to benefit from the consequences of unprecedented economic
growth and prosperity on the continent. In turn, this will allow us to examine the
EC's efforts to develop a consistent policy towards a dictatorship that was almost
universally detested by European democratic opinion but nevertheless tolerated
(and occasionally courted) by member states competing for access to an increas-
ingly attractive market. This paper also seeks to show that the relatively tough
line taken by the EC with the Franco regime was to have a lasting impact on
Spanish public opinion, which tended to identify "Europe™ with democratic val-
ues and practices. This partly explains the political importance that was attributed
to EC membership during Spain's transition to democracy, and accounts for the
widespread support for accession which accompanied a protracted and often frus-
trating negotiation process (1977-1985), which is examined in some detail.

Introduction

This paper seeks to provide an account of Spain’s evolving relationship with the
European Community from the early stages of the European integration process
to the moment of accession in 1986. In doing so, it will dwell at some length on
the dilemmas facing an authoritarian regime that struggled to adapt to a hostile
European political environment while seeking to benefit from the consequences
of unprecedented economic growth and prosperity on the continent. In turn, this
will allow us to examine the EC’s efforts to develop a consistent policy towards a
dictatorship that was almost universally detested by European democratic opin-
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ion but nevertheless tolerated (and occasionally courted) by member state gov-
ernments competing for access to an increasingly attractive market. In this re-
gard, the EC’s relations with the Franco regime constitute an interesting case
study in the dilemmas of democratic conditionality as experienced by an interna-
tional organisation that had not yet had the opportunity to develop a coherent
policy of democracy promotion.

As we shall see, the relatively tough line taken by the EC in dealing with
a non-democratic regime such as Franco’s was to a have a lasting impact on
Spanish public opinion, and in particular on public perceptions of the nature of
the European integration project as a whole. This partly explains the enormous
political significance that was attached to EC membership during Spain’s transi-
tion to democracy in the wake of Franco’s death, which is examined here in some
detail. Indeed there is reason to believe that a majority of Spaniards continued to
support the goal of EC membership throughout a lengthy and often frustrating
negotiating process (1977-85) precisely because of the political significance it
had acquired over the years. This probably also partly explains the relative ease
with which successive governments were able to carry out painful structural re-
forms that were generally justified in terms of the need to prepare the Spanish
economy for EC membership.

1. From World War to Cold War

Given the origins and founding objectives of the European integration project,
relations between General Franco’s Spain and the institutions that initially em-
bodied it could scarcely have been easy or friendly. The European Communities
that gradually emerged in the mid-twentieth century were conceived to overcome
the circumstances and consequences of the inter-war period, and the Spanish
regime —which had received considerable military and political backing from the
Axis powers during the Civil War (1936-39), and had later tentatively offered
Hitler its support- was seen by many as a left-over from an era that had otherwise
happily been put to rest. Franco’s Spain paid a high price for this “‘original sin’,
and alongside Finland, it was to be the only Western European country excluded
from the Marshall Plan and, by extension, from the organisations that emerged on
the back of United States reconstruction policy on the continent, most notably the
Organisation for European Economic Cooperation (OEEC), set up in 1948. Evi-
dently, a regime such as Franco’s was equally incompatible with the Council of
Europe, the intergovernmental but eminently political European organisation
founded in 1949. Indeed in August 1950 the Council’s Assembly became the first
European institution to explicitly make democratization a precondition of mem-
bership, when it expressed the hope that “in the near future the Spanish people
may be able to hold free elections and set up a constitutional regime, whose
members will be eligible to serve as representatives in this Assembly”. Finally,
unlike the Salazar dictatorship, which benefited from Portugal’s centuries-old
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alliance with Britain, Spain was also barred from the North Atlantic Treaty Or-
ganisation, the major Western defensive alliance launched in 1949. It is im-
portant to note that the exclusion of Franco’s Spain from the early stages of Eu-
ropean integration, which initially developed under the auspices of the United
States, occurred at the instigation of the major European democracies, which
thereby condemned it to extreme dependence on Washington (Powell, 1995, pp.
16-20).

While uncompromising in their political hostility to the Spanish dictatorship,
the Western powers were generally more sanguine when it came to trade rela-
tions. Thus, as early as 1948, the United States, Great Britain and France (which
reopened its border that year) were already the largest buyers of Spanish exports,
particularly agricultural produce, restoring the status quo that had existed prior to
the Civil War. This is attributable to both the strength of commercial ties devel-
oped over many decades, and to the belief, widely shared in Western Europe, that
an economic blockade would be more harmful to Spain’s population than to the
regime it sought to punish. This position was perhaps best expressed by the
French Foreign Affairs Minister, Georges Bidault, during a debate in the French
National Assembly concerning the ‘Spanish question’, when he argued that “il
n’y a pas d’oranges fascistes; il n’y a que des oranges” (Martinez, 1989). It was
thus that, despite their lack of sympathy for the Franco regime, throughout the
1950s the Western European democracies gradually strengthened their commer-
cial and economic ties with Spain.

In view of the political hostility of Spain’s major European trading part-
ners, Franco sought the country’s diplomatic reinsertion in the new post-war
international order via Washington. By late 1946, the Pentagon’s strategists were
already seeking to convince the State Department that Spain could be very useful
to the United States in the event of another international conflict. This interest
only increased in the wake of the Berlin Blockade of 1948, and was confirmed by
the outbreak of the Korean War in 1950. With growing support from the US, in
November 1950 the United Nations withdrew the sanctions it had imposed on
Franco in 1946 (with France and Great Britain abstaining), which paved the way
both for the return of ambassadors to Madrid and for Spanish membership of the
World Health Organisation (1951), UNESCO (1952), the International Labour
Organisation (1953) and finally the UN itself (1955). This bilateral rapproche-
ment between Spain and the US, which took the shape of sizeable loans and gov-
ernment aid from 1950 onwards, eventually resulted in the signing of the decisive
September 1953 agreements, whereby Madrid granted Washington the use of
four air and naval bases on Spanish soil in return for substantial military and
economic assistance.

Although the economic benefits of the agreement were modest by Mar-
shall Plan standards, its political and geo-strategic value was undeniable, for it
anchored Spain firmly in the Western camp. It was thus that, less than a decade
after the end of a World War in which Franco had taken sides with the defeated
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powers, the United States and the Cold War enabled Spain to begin to escape the
isolation to which it had seemed condemned. However, the 1953 agreement also
had somewhat perverse consequences for Spain’s relations with Europe, since the
latter was able to benefit from its contribution to Western defense (however
modest this may have been) without having to offer anything in return. In other
words, despite being an eminently European power, Spain joined the Western
alliance via the United States, as if its geography and previous history had noth-
ing in common with that of its neighbors. Ironically, however, due mainly to the
authoritarian nature of the Franco regime, this did not translate into particularly
close political or social ties with the US either. In short, this paradoxical situation
fostered feelings of isolation and exclusion from the Western European sphere to
which Spain had traditionally belonged, a sentiment whose importance must be
kept in mind when analyzing Spanish society’s overwhelmingly pro-European
stance in the post-Franco era.

2. The Franco Regime and the Early Stages of European Integration,
1951-62

For the reasons outlined above, Spain was not invited to participate in the early
stages of the European integration process (Moreno, 1998). The creation of the
European Coal and Steel Community (ECSC) in 1951 barely had any economic
impact because these industries were still relatively underdeveloped in Spain. By
contrast, Madrid was allowed to take part in preliminary talks concerning the
creation of a European agricultural market (or ‘Green Pool’) in 1953, but the
project was later taken over by the OEEC, forcing the government to negotiate
entry into this body’s agricultural committee, something it did not achieve until
1955, by which time the project had collapsed. More importantly, Spain was later
excluded from the negotiations leading to the signing of the Treaties of Rome in
1957, which resulted in the birth of EURATOM and the European Economic
Community. However, given that at the time the Six only purchased 30 per cent
of Spain’s exports and provided 23 per cent of its imports, the regime initially
believed it could afford to remain aloof.

In Spain the year 1957 is generally associated not with the Rome Trea-
ties, but with the appointment of a new government dominated by ‘technocratic
modernizers’, who initiated a far-reaching transformation of the country’s econ-
omy policy. Both events, however, were closely related. If the regime decided to
abandon its policy of economic self-sufficiency (autarky) it was out of fear that it
was leading to an economic disaster of unthinkable social and political conse-
guences, an outcome that would inevitably be attributed to its failure to develop
closer ties with the major European economies. More specifically, Spain’s exclu-
sion from the OEEC had prevented it from benefiting from the European Pay-
ments Union, set up in 1950, thereby perpetuating the peseta’s non-
exchangeability; in practice, this meant that imports could only be paid with for-
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eign currency earned via exports. Indeed the new government’s Stabilization and
Liberalization Plan of 1959 would not have succeeded had Spain not finally
joined the International Monetary Fund and the World Bank (1958), and later the
OEEC itself (1959), whose experts and funds helped design and finance it. In
short, the Plan accelerated the process of Spain’s Westernisation which dated
back to the 1953 agreements with Washington, though in this case the measures
implemented would result in a growing Europeanization of the Spanish economy
which, in the medium and long term, resulted in weaker commercial ties with the
United States.

Though initially greeted with considerable scepticism, if not hostility, the
birth of the Community and the fear of being permanently excluded from the
major continental markets induced the Madrid government to improve its bilat-
eral relations with the leading member states. The regime was particularly suc-
cessful in the case of France, as evidenced by the signing of a major trade treaty
in 1957 and Paris’s decision to lift restrictions on arms sales in 1958, as well as
by the joint commemoration of the three-hundredth anniversary of the Treaty of
the Pyrenees in 1959. What was more, Spanish Foreign Minister Fernando
Castiella developed a good working relationship with his counterpart Maurice
Couve de Murville and even General Charles de Gaulle himself. Spain seemed
well placed to take advantage of a Gaullist “Europe des patries” led by France, in
which the absence of strong supranational institutions would grant leading mem-
ber states a considerable say in judging future membership applications. In paral-
lel, Madrid also made every effort to win the trust of the Federal Republic of
Germany, which was then actively seeking to reassert its national sovereignty. A
major obstacle standing in the way of closer bilateral relations was overcome in
1958, when agreement was reached cancelling economic claims dating back to
the Civil War. Castiella visited Bonn in 1959, and Finance Minister Ludwig Er-
hard, the so-called father of the German economic miracle, returned the visit in
May 1961. The Franco regime was less successful in its efforts to ingratiate itself
with Italy and the Benelux countries, however, which remained consistently hos-
tile to closer ties with Spain.

The birth of the Community in 1957 led to an interesting debate within
the Spanish administration regarding the nature and future evolution of the Euro-
pean project, and the political and economic challenges it might pose for an au-
thoritarian regime such as Franco’s. The preamble to the Rome Treaty mentioned
the need to “preserve and strengthen peace and liberty” amongst the EC’s goals,
but this was not seen as an insurmountable obstacle to membership. Although
article 237 stated that “any European state may apply to become a member of the
Community”, however, the decision to accept new members required not only
the unanimous support of all governments, but also the approval of national par-
liaments. The debate was further complicated when seven other European states,
led by Britain, came together to launch the European Free Trade Association
(EFTA) in 1959. The EC appealed to the government because its members were
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amongst Spain’s major trading partners (with the significant exception of Brit-
ain), but its political philosophy seemed incompatible with Francoism. In con-
trast, the EFTA was thought to be less demanding politically (as evidenced by the
presence of the Portuguese dictatorship amongst its founder members), but it was
also less appealing in economic terms, even though Britain accounted for sixteen
per cent of Spain’s exports, as opposed to Germany’s fifteen and France’s nine
per cent. Like Britain, Spain had initially hoped that the rivalry between the Six
and the Seven would eventually result in a large free trade area organised around
the former OEEC, thus sparing it the need to choose between them. However,
EFTA lost all of its appeal in Spain when Britain put an end to this debate by
applying for EC membership in August 1961, with Ireland, Denmark and Nor-
way in its wake. Furthermore, Madrid had reason to fear that the Community’s
incipient Common Agricultural Policy (CAP), which began to take shape in early
1962, would have crippling consequences for Spanish fruit and vegetable exports
to the Six. The signing of an association agreement with Greece in July 1961, as
well as the opening of talks with other Mediterranean countries, only served to
confirm the suspicion that Spain had no option but to follow suit.

Franco and his alter ego, Admiral Luis Carrero Blanco, were always
highly suspicious of the EC, and feared that any attempt to establish closer rela-
tions with Brussels would make them increasingly vulnerable to external political
pressure. With considerably difficulty, however, the technocrats who had de-
signed the Stabilization Plan convinced them that the time had come to abandon
their wait-and-see tactics. In doing so, they were greatly encouraged by expres-
sions of French and German support, and not without reason: in November 1961,
after meeting Foreign Minister Castiella, De Gaulle had gone so far as to praise
“the attitude of Franco and the Spanish regime as a factor for stability and social
peace in the world and especially in Europe”. This diplomatic support from
France (and also Germany) partly explains why Madrid underestimated the im-
portance of a debate held in the European Parliamentary Assembly in January
1962, to examine a report compiled by the German social democrat Willy
Birkelbach, a former political prisoner under the Nazis, who had been appointed
rapporteur of a working group on association and membership applications.
Drafted with Spain very much in mind, it argued that “states whose governments
do not have democratic legitimacy and whose peoples do not participate in the
decisions of the government, neither directly nor indirectly by freely-elected rep-
resentatives, cannot expect to be admitted in the circle of peoples who form the
European Communities”, and concluded that “the guaranteed existence of a
democratic form of state, in the sense of a free political order, is a condition for
membership”. In the knowledge that the Assembly’s approval was not necessary
for membership agreements, the Spanish government went ahead regardless,
formally requesting “the opening of negotiations to examine the possibility of
establishing an association with the Community capable of leading in time to a
complete integration” on 9 February 1962. By way of justification, Castiella’s
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application cited Spain’s “European vocation”, its geographical position and
territorial contiguity with the EC, and its programme of economic reform. By
way of reply, on 20 February Birkelbach formally enquired of the Council of
Ministers and the Commission whether they believed it necessary to consider a
request from “a regime whose political philosophy and economic practices are in
complete opposition to the conceptions and structures of the European communi-
ties”. His question attracted considerable attention, not least because it was the
first time the Council had ever been faced with a direct oral question from a
member of the Parliamentary Assembly (Thomas, 2006, pp. 1197-1201).
Admittedly, the Birkelbach report had referred to full membership status, and not
the type of association agreement contemplated in article 238 of the Rome Treaty
and sought by Spain. Furthermore, as the Greek case appeared to demonstrate,
association agreements could accommodate different modalities of relationship
with the EC. With the benefit of hindsight, however, it would seem that the Span-
ish government made a major tactical mistake by not requesting a more modest
commercial agreement, as its own Ministry of Commerce had recommended. The
application for associate status provoked a remarkable reaction from the Franco
regime’s many enemies in Europe, who mobilised via political parties, trade un-
ions, and the media, in an unprecedented effort to stymie what might otherwise
have been an unspectacular diplomatic overture. Although Communist and So-
cialist activists were particularly vocal in their condemnation, Liberals and Chris-
tian Democrats also played a prominent role. Most surprisingly, perhaps, non-
state actors proved most effective in voicing their concern. In June 1962, over
one hundred Spanish opposition leaders, both exiled and resident in Spain, con-
vened at Munich under the auspices of the IV Congress of the European Move-
ment, and came to the conclusion that “integration of any country with Europe,
whether in the form of full membership or of association, requires democratic
institutions”, and produced a catalogue of prerequisites for Spanish membership
largely borrowed from the European Convention on Human Rights. The Franco
regime’s more enlightened spokesmen had argued that associate status would
accelerate the country’s political evolution, but opposition groups countered that
this would deprive it of any incentive to abandon authoritarianism.

True to form, the Franco regime shot itself in the foot by overreacting
wildly to these events: on returning from Munich, dissidents residing in Spain
were forced to choose between exile and confinement, provoking further expres-
sions of protest from numerous European national parliaments, political parties,
trade unions and EC officials. In light of this reaction, and in spite of considera-
ble official French and German sympathy for the Spanish application, at the in-
sistence of the Benelux countries, most notably Belgium, the Council of Minis-
ters decided to reply with a mere acusé de reception. To a very large extent, the
Community was saved in October 1962 by the Commission’s decision to put all
applications on hold until negotiations with Britain had been completed. In turn,
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this allowed Madrid to pin blame for the failure of its application on the EC’s
internal decision-making crisis.

Ironically, it was the regime’s application for associate status that
prompted leading European political actors to seek to make explicit what had
hitherto been left intentionally vague. The Birkelbach report thus represents an
early expression of democratic conditionality, which had the additional value of
providing the Parliamentary Assembly with a pretext to monitor future political
developments in Spain. One author has gone so far as to argue that this episode
reveals that the constitutionalization of the EC, defined as the embedding of
democratic and human rights principles in its treaties and jurisprudence, did not
start with the drafting of a treaty or the crafting of a court opinion regarding the
proper exercise of authority within the new community’s borders, but with a
political struggle to set the rules by which the EC would respond to applications
for membership (Thomas, 2006, 1190-1191). In Spain itself, the general public
gradually became aware of the existence of a veto that would only be lifted once
the country finally moved towards democracy. As a result, Spain’s internal de-
mocratization and its membership of the EC increasingly came to be perceived as
part and parcel of the same process.

3. Coming to Terms with Rejection, 1962-75

In view of the EC’s prolonged silence, in January 1964 Foreign Minister
Castiella approached Brussels once more, though without explicitly alluding to
the goal of associate membership. This finally enabled the EC to reply in June of
that year, with a rather modest agreement to examine the economic problems
posed for Spain by European integration with a view to finding possible solu-
tions. Though widely regarded as the regime’s strongest ally in Europe, De
Gaulle once again disrupted Madrid’s plans by provoking the ‘empty chair’ cri-
sis, finally solved in January 1966 thanks to the so-called ‘Luxemburg Compro-
mise’. Once these obstacles were overcome, in July 1967 Brussels offered Spain
a mere preferential agreement on commercial trade (as envisaged in article 113 of
the Rome Treaty), a politically neutral formula which gained support in the
Community following the military coup in Greece that same year, which led to
the first suspension of an association agreement for political reasons.

In the 1960s, relations with the EC became increasingly important to
Spain owing to the European dimension of the three factors that most affected its
economy, namely foreign investment, tourism and emigration. In the wake of
stabilization, European capital gradually began to perform the role previously
played by US investments. Similarly, by 1967 over 80 per cent of tourists visiting
Spain originated in the Six. Finally, most of Spain’s emigrant workers, whose
remittances increased sharply in value, chose EC countries as their destination.
Furthermore, rapid economic growth in the 1960s failed to eradicate fundamental
economic weaknesses while helping to create new ones, the most important of
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which was the structure of foreign trade. Although exports grew rapidly during
the 1960s and early 1970s, imports advanced even faster, resulting in a steadily
worsening trade deficit. Additionally, the mix of Spain’s trade exchanges gave it
a tenuous position in world markets: many of Spain’s big export industries, such
as steel, textiles and automobiles, faced growing foreign competition as well as
stagnating demand. For all these reasons, Madrid hoped closer relations with
Brussels would grant it a greater say in decisions that greatly affected the Spanish
economy (Powell, 1995, p 23; Smith, 1998).

Although the political status of the Preferential Agreement finally signed
with Madrid in June 1970 was arguably more modest than that of the association
agreements with Morocco and Tunisia, in economic terms it was to prove highly
favourable to Spanish interests. The agreement envisaged a significant reduction
in tariffs by the EC which greatly boosted Spanish industrial exports to the Six,
while the Spanish side was allowed to implement more modest reductions, there-
by preventing a massive influx of imports which might have plunged the domes-
tic market into turmoil. As a result, while in 1970 some 46 per cent of Spanish
exports went to Community markets, by 1985 the figure had risen to 52 per cent.
However, some authors have regretted that the 25 per cent average tariff reduc-
tion for industrial goods (as opposed to the EC’s 63 per cent) was too cautious,
with the result that Spanish industry —particularly sectors such as shipbuilding-
remained over-protected from external competition.

The favourable impact of the Preferential Agreement was significantly
undermined by British accession to the EC in January 1973. Until then, Spain
had been able to export up to 25 per cent of its agricultural produce to Britain
without restriction, but EC membership brought with it new tariff barriers. The
signing of a complementary protocol in January 1973 mitigated the impact of
enlargement somewhat, but in return Brussels urged Spain to lower its industrial
tariffs faster than initially planned, leading to an unsatisfactory stalemate. By this
stage, however, growing popular opposition to the regime was seriously impair-
ing its ability to negotiate with the EC and its member states. In December 1970,
the death sentences meted out to three ETA activists by a military court —though
later commuted by Franco- sparked protests throughout Europe, leading the
Commission to warn Madrid of the possible consequences for its relations with
the EC. In December 1973, the sentencing of ten trade union leaders to 162 years
in prison provoked a similar response. The assassination of Prime Minister Carre-
ro Blanco by ETA that same month triggered a fresh wave of repression, which
eventually led to the sentencing and execution of five activists in September
1975, only months before the dictator’s death. The regime’s refusal to commute
the sentences on this occasion resulted in the worst crisis in the history of Span-
ish-EC relations: all nine member states (save Ireland) withdrew their ambassa-
dors in protest, and the European Assembly and the Commission successfully
demanded that the Council freeze ongoing negotiations to adapt the 1970 Prefer-
ential Agreement to the recent enlargement.
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With the benefit of hindsight, it may be argued that the EC’s strategy to-
wards the Franco regime was generally successful. Had it granted Spain associate
status, the regime would have claimed it had been fully accepted by the Western
democracies, and authoritarianism would have been strengthened as a result. On
the other hand, Spain’s indiscriminate exclusion from the European markets
would have punished Spanish society at large, and not just the dictatorship. In
effect, the Preferential Agreement allowed Brussels to steer a middle course,
which had the virtue of contributing to the so-called Spanish economic miracle
(in 1959-74 Spain grew faster than any other country in the OECD, save Japan),
while at the same time preparing its economy for full EC membership in the not-
too-distant future.

At a political level, the EC’s decision to keep Franco at arm’s length also
proved far-sighted. By depriving Spain of the real (and imagined) benefits of full
integration in a rapidly-developing Community, the EC’s veto helped to under-
mine the ruling authoritarian coalition, elements of which began to regard the
regime’s continued existence as a hindrance to their present and future prosperi-
ty. Additionally, the veto enforced by Brussels, together with the growing pros-
perity and stability of member states in the 1960s, helped to enhance the appeal
of parliamentary democracy as practised in Europe in the eyes of Spanish elites
and public opinion at large. More specifically, the EC came to be seen as the
embodiment of European values, most notably liberal democracy, and as an anti-
dote to the regime’s authoritarianism. It thus came to be widely accepted that
democratization would be incomplete unless it was formally sanctioned not only
by the major European states, but by the EC institutions as well (Powell, 1996).

Finally, both before and during the transition to democracy proper, the
prospect of EC membership provided guarantees and reassurances to those who
faced a post-authoritarian future with apprehension. As one author has observed,
membership could be expected to guarantee the free movement of capital, the
freedom to travel and work abroad, and most importantly, legal protection
against arbitrary confiscation of property. As a result, those sectors of the Span-
ish population who feared that Franco’s death might lead to a violent overturning
of the established socio-economic order came to regard the EC as an external
wall of containment against possible revolutionary excesses. Indeed the same
author has gone so far as to argue that, if such external guarantees had existed in
the 1930s, those apprehensive about the consequences of democratization would
have been far less inclined to take up arms against the Il Republic (Whitehead,
1986).
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4. Spain and the EC, from Dictatorship to Democracy

Franco’s death on 20 November 1975 was greeted with a combination of relief
and hope by the EC. In his coronation speech two days later, King Juan Carlos
proclaimed Spain’s commitment to full integration in Europe’s major institutions,
a goal subsequently reaffirmed by prime minister Carlos Arias Navarro. By so
doing, they effectively invited the EC (and the Council of Europe) to monitor
internal developments closely, and to pass judgement as to when and how the
political requisites for membership should be met.

Largely in an attempt to strengthen the king’s standing at home, the EC
Council of Ministers agreed to resume talks with Madrid in early 1976, before
the new government had provided significant evidence of its democratizing in-
tentions. This prompted a major debate on Spain in the Parliamentary Assembly,
in the course of which Socialist and Communist MEPs dismissed Arias Navar-
ro’s programme as a half-hearted liberalization of the existing political system. A
tour of the nine EC capitals by Foreign Minister José Maria de Areilza, a com-
mitted liberal who lacked genuine authority, failed to convince his hosts of the
government’s ability to carry out far-reaching reforms. Relations soured further
in April, following the arrest of political leaders who had met to announce the
creation of a unified opposition platform, prompting a formal protest from EC
heads of government which greatly embarrassed the young king. A month later
the Parliamentary Assembly adopted a text by its rapporteur on Spain, Maurice
Faure, which once again linked Spanish membership of the EC to progress on the
road to democracy. Faure specifically condemned Arias Navarro’s plans for a
bicameral Cortes, in which a democratically elected Congress would co-exist
with a “corporatist’ Senate, on the grounds that such an arrangement “would not
measure up to the democratic standards we in the countries of Western Europe
set for ourselves”. Significantly, he also objected to the government’s attempts to
exclude communists from the first elections, arguing that “the legal existence of
communist parties is a characteristic common to our Western democracies”, and
consequently a requisite for Spanish accession to the EC. Although the king’s
decision to dismiss Arias Navarro and replace him with Adolfo Suérez in July
1976 was largely the consequence of his failure to provide effective leadership at
home, mounting European pressure in favour of democratization also played a
significant role.

Suérez’s appointment led to an immediate improvement in Spain’s polit-
ical relations with the EC. After discussing his programme with government and
opposition representatives in Madrid, Faure agreed to give him the benefit of the
doubt, and in December 1976 he returned to Spain to express the Parliamentary
Assembly’s satisfaction at the success of the referendum on the decisive Law on
Political Reform, which paved the way for free elections in June 1977. Before
these took place, in April MEPs reacted to the legalization of the Communist
Party with a resolution which amounted to an enthusiastic endorsement of Suar-



32 Powell

ez’s performance thus far. Finally, in July the Parliamentary Assembly greeted
Spain’s first free elections since 1936 with a resolution expressing the “political
will to see Spain occupy its place in the European Community as soon as possi-
ble”, in view of which the second Suarez government immediately submitted its
application. That autumn, the prime minister embarked on his first —and last- tour
of the nine EC capitals, in the course of which it became apparent that, in spite of
having met the political requisites laid down by Brussels, the road to full mem-
bership would be a difficult one. Nevertheless, this external endorsement of
Spanish democratization by the EC was extremely important in the eyes of do-
mestic political actors and the public at large.

Membership of the EC was thus sought for essentially political motives.
Given the widely-shared perception that there was a strong causal link between
the establishment of a democratic political system and accession to the EC, only
the latter’s recognition could render the new parliamentary monarchy fully legit-
imate in the eyes of most Spaniards. Furthermore, the consolidation of the new
democracy could best be underpinned by EC membership, which would some-
how prevent Spain from sliding back into authoritarianism. It is interesting to
note, in this regard, that the symbolic importance attached to EC membership
appears to have been considerably greater in Spain than in Portugal or Greece,
the other two southern European countries undergoing democratization at the
time. This has been attributed to the fact that, while Spain was totally excluded
from European institutions during the post-war years on account of Franco’s
‘original sin’, alluded to earlier, Portugal was allowed to join both NATO and
EFTA, while Greece, which was a member of both the Alliance and the Council
of Europe, also enjoyed a closer relationship with the EC on account of its asso-
ciation agreement of 1962. Furthermore, the accommodating attitude of some
European states towards the Greek military dictatorship established in 1967 ap-
pears to have undermined the EC’s prestige in the eyes of many Greeks. This
may partly explain why in Spain the goal of EC accession enjoyed the unwaver-
ing support of all major political parties, including the communists, while in
Greece and Portugal it failed to attract the unanimous support of either their par-
liaments or their people (Powell, 2000).

Three additional motives for seeking accession deserve mention here.
Above all, EC membership was seen by many as the best means of overcoming
decades —perhaps centuries- of social, political and economic backwardness. Of
course the notion that only closer ties to Europe could lift Spain from its state of
prostrate insignificance was hardly new: in the aftermath of the Spanish-
American War of 1898, in which Spain had lost its remaining major colonies
(Cuba, Puerto Rico and the Philippines), a new generation of intellectuals and
politicians had come to precisely this conclusion, and in 1910 the philosopher
José Ortega y Gasset had gone so far as to declare that ‘Spain is the problem, and
Europe the solution’. What is remarkable is not so much the fact that this diagno-
sis rang as true in the 1970s as it had over sixty years earlier, but rather that it
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was specifically relevant to Spain’s integration in a Community based on the
notion that member states’ interests could best be advanced (and protected) by
pooling their sovereignty. In short, the idea that a combination of ‘less Spain’ and
‘more Europe’ would enable the country to overcome many of its long-standing
structural problems sat comfortably with the goal of integration in a supranation-
al entity. This partly explains why Spaniards would later remain enthusiastic
supporters of the process of European integration: ‘deepening’ could hardly be
regarded as a threat by those anxious to overcome an unhappy past in a Commu-
nity which appeared to embody the promise of a better future.

Secondly, EC membership was widely perceived as a means of overcom-
ing decades of international isolation and irrelevance. In this sense, accession has
been described as a cure for the collective inferiority complex nurtured by Span-
iards for generations, which cannot be attributed exclusively to the feelings of
rejection accumulated during the Franco era (Jover, 1986). Though Francoism
did nothing to dispel them, doubts as to Spain’s European identity in other parts
of the continent long predated the Civil War and the dictatorship. As one author
has argued, Spain was on the outer limits of the concept of Europe held by most
Europeans who had considered themselves such for some time (Mesa, 1988).
This would explain, for example, why King Juan Carlos felt the need to use his
coronation speech to solemnly remind the world that “the idea of Europe would
be incomplete without reference to the presence of Spain and without considera-
tion for the activities of my predecessors. Europe must take Spain into account,
because we Spaniards are European”. In spite of the above, it is nevertheless true
that most Spaniards attributed the duration and intensity of Spain’s international
isolation primarily to the Franco’s regime, which is why many associated democ-
racy not just with Europe, but with a more dignified international status overall
(Alvarez, 1996).

Finally, EC membership was also attractive in the 1970s because it was
widely believed it would help defuse mounting centre-periphery tensions. During
the transition to democracy, peripheral nationalists (in Catalonia and the Basque
Country particularly), paid lip service to the notion that remaining within Spain
would be less unpalatable if it proved compatible with accession to the EC. Im-
plicitly, the hope was that by devolving competences ‘downwards’ to the regions
and ‘upwards’ to Brussels, the Spanish state would gradually wither away, ena-
bling the former to establish closer direct links with EC institutions. Though the-
se assumptions turned out to be largely unfounded, they certainly proved useful
during membership negotiations, ensuring the support of the major nationalist
parties for the central government’s efforts (Quintanilla, 2001).

In addition to these essentially political motives, there were of course very pow-
erful economic arguments in favour of Spain’s application. As already men-
tioned, the Spanish economy had experienced very significant development in
1959-74, but the engines of growth (emigrants’ remittances, tourism, foreign
investment and technological imports) had begun to falter in the wake of the



34 Powell

1973 international oil crisis. Furthermore, Spain’s industrialization model, based
on protectionism, tariff barriers and considerable state intervention, had become
out-dated. Experts thus increasingly saw EC membership as a means by which to
modernize the Spanish economy by exposing it to much-needed open market
discipline (Closa & Heywood, 2004, p. 14).

However, it was the asymmetric nature of its commercial relations with
EC member states that added a special sense of urgency to the Spanish applica-
tion. In 1977, 48 per cent of its exports were bought by EC member states (57 per
cent of agricultural produce, including 80 per cent of fruits and vegetables), while
30 per cent of its imports came from the Nine (including 39 per cent of its indus-
trial goods). Isolation from Europe made no economic sense, and the cost of non-
membership would greatly outweigh the cost of adapting to integration. The fact
that some nine hundred thousand Spaniards were then earning a living in EC
countries was a secondary, though by no means insignificant, consideration. Fi-
nally, the Spanish government feared that any delay in lodging its application for
membership would allow Brussels to concentrate on Greece and Portugal —who
had submitted theirs in June 1975 and March 1977, respectively- thereby giving
the EC an excuse to delay consideration of Spain’s case until these had been re-
solved. Despite the reticence of many member states, with considerable French
assistance Greece later succeeded in distancing itself from the two Iberian candi-
dates, joining the EC in 1981 (Bassols, 1995).

Madrid’s application was received with a mixture of joy and apprehen-
sion by the Nine. Like those of Greece and Portugal, Spain’s request reflected the
progress of democracy in Europe, as well as a gratifying recognition of the EC’s
growing prestige. However, unlike the other two southern European applications,
it caused serious concern on account of the size and structure of the Spanish
economy. More specifically, the Commission and a nhumber of European capitals
were alarmed by the competitiveness of some of Spain’s agricultural products,
the size of its fishing fleet, the possible future mobility of its workforce and the
relative poverty of some of its regions.

In a nutshell, these accession negotiations can be described as the process
whereby EC industrial goods were granted access to the Spanish market in ex-
change for Spanish agricultural products gaining access to those of the Nine. In
Spain itself, the difficulties encountered have generally been attributed to French
(and to a lesser extent, Italian) opposition, which certainly contrasted with the
more constructive attitude of Germany and even Britain. However, it should be
remembered that the opening of negotiations came at the worst possible moment.
In 1979, Europe plunged into the second economic crisis of the decade, when it

! Spain’s accession implied a 25 per cent increase in the EC’s agricultural workforce; a 30 per cent
increase in arable land; a 48 per cent increase in fresh fruit production; and a 59 per cent increase in
olive oil production. Furthermore, Spain’s fishing fleet totalled 70 per cent of the fleet of the Nine;
following its accession, one out of every three fishermen in the EC would be Spanish.
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was still reeling from the effects of the first. Furthermore, serious disagreement
over the structure of the EC budget, the future of the CAP and the so-called ‘Brit-
ish Rebate’ resulted in an almost unprecedented internal paralysis.

The first phase of the negotiations opened with Spain’s application on 28
July 1977, to which the Commission responded with a favourable opinion in
November 1978. (In February of that year Suarez had made one of his closest
political allies, Leopoldo Calvo Sotelo, minister responsible for relations with the
EC). Following its approval by the Council of Ministers and the European Par-
liament, formal negotiations started in February 1979. France, however, immedi-
ately instigated a variety of delaying tactics, such as the request that the Commis-
sion provide a ‘vue d’ensemble’ before allowing negotiations to get underway.
Despite their public support, other member states, ostensibly scandalised by
France’s attitude, chose to hide comfortably behind Paris’s position, artfully con-
cealing their own misgivings. Alarmed by France’s attitude, in November 1979
Suérez travelled to Paris to meet President Valery Giscard d’Estaing and Prime
Minister Raymond Barre, but to little avail (Crespo, 2000).

Spanish fears were confirmed in June 1980, when the French president
publicly announced that the Iberian enlargement (but not Greek accession) would
have to wait until the consequences of British membership had been fully digest-
ed. Although in Spain this position was initially attributed to the upcoming presi-
dential elections scheduled for May 1981, and the need to woe voters in southern
France, it was in fact strongly reminiscent of De Gaulle’s stance towards Britain
and the CAP in the 1960s, in the sense that the ultimate goal was to modify the
internal rules of the game in France’s favour before the next enlargement de-
prived it of the ability to do so. This was largely confirmed by the fact that the
socialist Francois Mitterrand, after duly defeating Giscard d’Estaing in the presi-
dential election, was soon pursuing a very similar policy to that of his conserva-
tive predecessor. This became evident in June 1982 during his first official visit
to Spain, when he demanded that the Commission draft a new ‘inventory’ of the
problems posed by enlargement. In short, negotiations reached a stalemate be-
cause France insisted on reforming the financing of the CAP before enlargement
S0 as to prevent Spain’s accession from harming its interests, while Germany
initially refused to increase its overall contribution to the EC budget in order to
make this possible. To make matters worse, this European impasse coincided
with a deep political crisis in Spain itself, which led to Suarez’s resignation as
prime minister and leader of his party in January 1981, and the subsequent coup
attempt in February, both of which further undermined Madrid’s bargaining posi-
tion. Nevertheless, Spaniards were pleased by the Commission’s formal condem-
nation of the coup, and the European Parliament’s call for acceleration in acces-
sion negotiations. By that stage, the idea that EC membership would help to un-
derpin democratic consolidation was widely adhered to both in Spain and abroad.

Lack of progress in the negotiations encouraged domestic actors to air
their concern about the economic consequences of accession. Since Spanish agri-
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cultural products did not have a viable alternative to EC markets, industrialists
feared that the government would seek a favourable trade-off at their expense.
Though generally supportive of EC membership, the Confederacion Espafiola de
Organizaciones Empresariales (CEOE), Spain’s leading business association,
feared that the elimination of industrial tariffs would open them up to devastating
competition from more efficient European firms, and therefore advocated a very
long (ten-year) transition period. Later, in 1982, it was particularly outspoken in
its criticism of the government for having agreed to introduce value added tax
from the moment of accession, as the Commission had requested. More general-
ly, CEOE leaders feared that, due to their domestic political difficulties, Suarez
(and later Calvo Sotelo) would accept highly unfavourable terms in a desperate
attempt to conclude negotiations at any cost. While this criticism may have un-
dermined the standing of both prime ministers in the eyes of some voters, para-
doxically, it probably strengthened the bargaining position of Spanish negotiators
as well (Closa & Heywood, 2004, p. 21; Jones, 2000).

Throughout his time in office, Suarez, who spoke neither English nor
French, showed little interest in Community affairs, and only visited Brussels
once, in November 1977.Though he remained committed to the goal of EC
membership throughout his premiership, the fact that progress in the negotiations
was at best unspectacular partly explains his aloofness. It is also interesting to
note that he was careful never to link EC and NATO membership, probably be-
cause he always harboured doubts about the latter, which was also far more con-
troversial. Suarez had initially feared that serious disagreement over foreign poli-
cy might jeopardise the badly-needed domestic consensus successfully forged
during the constituent process. Once the new Constitution had been adopted in
December 1978, however, the major left-wing parties, which remained strong
supporters of EC membership, became increasingly vocal in their opposition to
NATO.

Suérez’s successor, Calvo Sotelo, held a slightly different view of
Spain’s role in the world, and in his inaugural speech of February 1981 he prom-
ised to develop a “European, democratic and Western” foreign policy. Calvo
Sotelo was strongly committed to the Atlantic alliance, and saw no contradiction
between Spain’s future presence in NATO and its willingness to play a more
active international role. Seen in this light, Spain’s application for NATO mem-
bership in December 1981 (which had been endorsed by Parliament in October)
was partly designed to strengthen its appeal in the eyes of other signatories of the
Washington Treaty who also belonged to the EC, by proving Spain’s commit-
ment to the defence of the West. In other words, for Calvo Sotelo, EC and NATO
membership were not only perfectly compatible, but mutually reinforcing (Calvo
Sotelo, 1990).

The application for NATO membership, ratified in May 1982, unleashed consid-
erable political turmoil, making serene and informed debate on Spanish foreign
policy conspicuous by its absence. Curiously, the possible impact of this decision
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on the on-going negations with the EC was hardly ever raised in public. Never-
theless, some critics did argue that NATO membership would make Spain a less
attractive candidate in the eyes of the EC, on the somewhat bizarre grounds that a
country so clearly aligned with Washington would have fewer chances of acting
as a ‘bridge’ between Europe and Latin America.

5. Negotiating in Earnest

The landslide victory won by Felipe Gonzalez’s socialist party (PSOE) in the
October 1982 elections provided the new government with a strong popular
mandate, such as Suéarez had never enjoyed. For both political and economic
reasons, EC membership was Gonzalez’s foreign policy priority.” Intellectually,
the new prime minister’s outlook was strongly influenced by the so-called *Gen-
eration of 1914’, and in particular Ortega y Gasset, who as early as 1909 had
urged the PSOE to be the “party that will make Spain European”. For Gonzélez,
membership of the Community had considerable symbolic value, since it repre-
sented a chance not only to overcome the international isolation of the Franco
period, but also what Ortega had called Spain’s ‘Tibetization’, in other words, its
exclusion from the European cultural mainstream.

From an economic viewpoint, if anything EC membership seemed more
urgent in 1982 than it had in 1977. Partly due to the uncertainty generated by the
transition to democracy, Spain’s economic performance during the intervening
years had been poor: whereas most other European nations had rebounded from
the from the 1973 oil shock by 1976, Spain never fully adjusted. The result was
an increase in unemployment and inflation, and a sharp decline in foreign in-
vestment. Furthermore, in order to prepare the economy for EC membership, the
government faced the task of reforming an outmoded small-scale agricultural
sector, an ill-adapted financial system hobbled by undercapitalized banks and
securities markets, and an industrial sector handicapped by inefficient state-run
firms. Although the economic measures introduced proved socially painful- with
unemployment rising from 15.6 per cent in 1982 to 21.1 per cent in 1985- the
government’s popularity allowed it to ride the storm without great discomfort.
The prospect of membership thus became both a pretext and a catalyst for the
modernization and opening-up the economy to the outside world, as well as for
adapting an outdated state bureaucracy to the new needs and demands of Spanish
society (Powell, 2001).

2 Inevitably, lack of progress in negotiations hurt the EC’s popularity somewhat. In April 1980, 58
per cent of Spaniards had espoused favourable views on membership, 13 were divided and only
five per cent were against. By October 1982, those in favour had dropped to 48 per cent, uncertain-
ty had increased to 24 per cent, and rejection rose slightly to seven per cent. However, In Portugal
during this period those with favourable views of EC membership never exceeded 25 per cent of
the population. Eurobarometer, 18, December 1982.
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In the process leading to EC/EU membership, what is truly decisive is
not so much the bilateral negotiations between Brussels and the candidate coun-
try, but rather the discussions between existing member states, who have to reach
an agreement first regarding the cost of enlargement, and the ensuing burden-
sharing. (Indeed a candidate country does not have a great deal to negotiate, other
than the rate at which it complies with the rules of the club that it plans to join,
namely the acquis communautaire). Increasingly aware that, in the Spanish case,
this agreement would essentially require a prior understanding between France
and Germany, Gonzalez and his government focused their efforts on furthering
bilateral ties with Paris and Bonn. This decision also made good economic sense,
since these two countries were also Spain’s major trading partners: by 1984, they
accounted for 54.3 per cent of Spanish imports (25.7 per cent from France and
29.6 per cent from Germany) and 50 per cent of exports (with 30.6 per cent going
to France and 19.5 per cent to Germany). Furthermore, between them they pro-
vided a quarter of all foreign direct investment.

Initially, Mitterrand did not seem very willing to make concessions to
Gonzélez, despite their ideological affinity. In line with his predecessor’s ap-
proach, in December 1982 he announced that the reform of the CAP and a solu-
tion to the British contribution to the EC budget should precede enlargement.
Consequently, Madrid sought the complicity of the German Chancellor, the
Christian Democrat Helmut Kohl, who was whole-heartedly in favour of en-
largement for political, economic and geo-strategic reasons. In May 1983, Gon-
zalez duly visited Kohl to offer him his unconditional support for the deployment
of Pershing missiles on German soil in the face of stiff opposition from his col-
leagues in the German Social Democratic party (SPD), and in blatant contradic-
tion with his own electoral programme, which had demanded the removal of all
medium-range missiles from Europe. This gesture partly explains why Kohl
spoke out so forcefully at the Stuttgart European Council held in June, explicitly
linking the successful outcome of the budget crisis to Spanish and Portuguese
accession. From then on it became clear that, as far as Bonn was concerned,
France would not obtain the increase in Community funds needed to overhaul the
CAP, from which it benefited more than any other member state, until after the
Iberian enlargement had taken place.?

However, Germany’s support did not immediately overcome French re-
sistance, and King Juan Carlos and Gonzalez visited Paris in November and De-
cember 1983, respectively, in a desperate attempt to make Mitterrand reconsider.
According to Gonzalez’s Foreign Minister, Fernando Moran, when finally forced
to choose between taking responsibility for Spain’s exclusion and playing a lead-
ing role in its accession, which would also shift the EC’s centre of gravity south-

3Understandably, Kohl’s stance improved Germany’s already very favourable standing in the eyes
of most Spaniards. In the 1980s, no other European country was more widely admired, while
France, and of course Britain, were significantly less popular. (Moral, 1989, p.28).
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wards, the French president finally conceded that the latter option was undoubt-
edly preferable (Moréan, 1990). However, the point of no return was not reached
until the Fontainebleau European Council of June 1984, where agreement was
finally reached on the British rebate and the reform of the CAP, enabling Mitter-
rand to announce the accession of Spain and Portugal on 1 January 1986. Along
the way, Madrid also agreed to lift the blockade of Gibraltar, imposed by the
Franco regime in 1969, in response to British demands (Tsoukalis, 1981).

In late 1984 the Spanish government succeeded in getting Brussels to ac-
cept a six-year transitory period for industrial products, rather than the three
years initially proposed by the Commission, but in early 1985 there were still
disputes over some crucial areas, including agriculture, fisheries, social affairs,
the Canary Islands and relations with Portugal. Under Italy’s presidency of the
EC, in March 1985 a seven-year transitory period was also agreed for agricultural
products in general, with extensions of up to ten years for the most competitive
Spanish products. Shortly afterwards, Madrid agreed to a very stiff fifteen-year
transition period for full access to EC fishing waters, paving the way for the sign-
ing of the Treaty and the Act of Accession to the European Economic Communi-
ty on 12 June 1985.

Although both trade unions and business associations expressed reserva-
tions, Spaniards generally regarded the outcome of this eight-year long negotia-
tion as satisfactory.* This was partly because EC membership brought with it a
swift economic recovery, and by the end of Gonzalez’s first term in mid-1986
Spain was poised for rapid growth. Many experts nevertheless believed that
Brussels had imposed “a punishing treaty of accession”, but Madrid never re-
quested a formal renegotiation (Harrison, 1992). Instead, Gonzélez followed the
advice of Margaret Thatcher, who had told him in 1983 that it was wiser to join
the club as soon as possible and then fight to improve accession conditions from
within rather than antagonise other members states by obstinately seeking an
ideal membership deal from the outset.” This strategy later enabled Spain to con-
siderably reduce the transitional periods for agriculture and fisheries, the free
movement of workers, and the elimination of the external tariff (Elorza).

The outcome of negotiations was also broadly satisfactory at an institu-
tional level. Spain was offered either ten Council votes and one commissioner, or
eight votes and two commissioners; the fact that it chose the latter surely reflects
the importance traditionally attributed to the Commission by Spanish officials. In

4According to a November 1986 poll, 52 per cent believed EC membership was a good thing, 21
per cent thought it was neither good nor bad, and only 9 per cent had negative feelings about acces-
sion. (Moral, 1989, p. 46).

% Gonzélez has admitted that Margaret Thatcher taught him “a lesson [he would] never forget”,
when she told him: “I would like you to know that there are two negotiations. You are in the midst
of one now, but once you are sitting at the Council table, you will have to start another, and you
will have to renegotiate everything that is causing you trouble now. This is my advice to you, be-
cause it is what I have been doing for the past five years” (Prego, 2000).
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addition, it obtained sixty out of 518 members of the European Parliament, and
one of the thirteen judges in the Court of Justice. Considering that in 1985
Spain’s population represented 12 per cent of that of the EC-12, and that its share
of the cake in GDP terms was a mere 6.5 per cent, the fact that, on average, its
institutional weighting was around 11 per cent constituted a significant diplomat-
ic achievement.®

Although some of the leading players in these events have been curiously
reluctant to admit it, there is no doubt that membership of the EC was closely
linked to Spain’s continued presence in NATO. Gonzéalez had gone to the polls in
1982 with the promise that he would call a referendum to withdraw Spain from
the Alliance, on the grounds that Calvo Sotelo’s application for membership had
been rushed through in the face of widespread popular opposition to NATO,
which many Spaniards regarded as a mere instrument of US foreign and security
policy. Once in office, however, it soon dawned on him that withdrawal would
damage his country’s standing in Europe and beyond, but he was reluctant to go
back on his electoral promise. The only solution was to call a referendum after
having convinced public opinion of the benefits of continued membership. EC
officials and diplomats representing the nine member states which also belonged
to NATO were of course careful not to publicly demand that Spain remain in the
Alliance as a prerequisite for accession, in the knowledge that this would have
led to accusations of blackmail. The linkage between continued NATO member-
ship and future accession to the EC was indeed extremely subtle; as the president
of the Commission, Gaston Thorn, put it, they were “intertwined”. In their con-
tacts with these nine member states, Spanish negotiators hinted that accession to
the EC would help win a referendum on continued membership of NATO; for
their part, some of their interlocutors promised to be more accommodating in the
accession negotiations if they were offered guarantees as to Spain’s future con-
tribution to the Alliance.” Ultimately, the best evidence of a link between both
issues is the fact that Gonzélez did not risk calling the NATO referendum until
October 1984, once talks with the EC had been unblocked, and did not hold it
until March 1986, when Spain was already a member.® At all events, it is more
than a little ironic that the lack of popular support for continued membership of

®0n the whole, Spaniards were satisfied with the outcome of negotiations. According to a Novem-
ber 1986 poll, 52 per cent believed EC membership was a good thing, 21 per cent thought it was
neither good nor bad, and only 9 per cent had negative feelings about accession. (Moral, 1989, p.
46).

" According to the Spanish Ambassador in Rome, “the fact that we already belonged to the Atlantic
security system and the president’s promise that we would stay there helped secure membership of
the European Community for Spain, as | frequently observed during my diplomatic endeavours”.
(Esteban, 1994).

8 In spite of having delivered on EC membership, the government won a very narrow victory, with
only 52 per cent voting in favour of remaining in NATO, and 40 per cent against.
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NATO should have been one of the Spanish government’s strongest cards in its
EC accession negotiations.

5. Conclusion

To a large extent, Spain’s accession to the European Community may be seen as
the logical culmination of the slow process of socio-economic and political con-
vergence which had begun some years previously. At a socio-economic level, the
turning point was probably the Stabilization Plan of 1959, while in the political
arena it was Franco’s death in 1975 that marked the point of no return. However,
this should not lead us to underestimate the difficulties encountered on the long
road to Europe. In particular, it is often forgotten that, after advancing rapidly up
to 1974, Spain’s economic convergence with the EC deteriorated during acces-
sion negotiations on account of the uncertainty associated with the transition to
democracy, a wages shock, and two oil crises; as a result, while in 1977 per capi-
ta GDP was 78.7 per cent of the EC-12 average, by 1985 it had declined to 71.8
per cent. No other candidate for membership of the EC has ever experienced a
setback of this magnitude.

Membership of the EC heralded the beginning of a radical transformation
of the Spanish economy (Martin, 1998; Montes, 1993; Vifials, 1996). When
Spain joined the European market it was forced to remove tariffs and contingent
protection completely over seven years (with very few exceptions), which was a
considerable effort for an economy that was still quite closed, and whose effec-
tive protection rate vis-a-vis the exterior was still 25 per cent in 1985 (three times
higher than the average of its EC partners). To illustrate the magnitude of the
change, one only has to recall that, while in 1975 total Spanish imports and ex-
ports accounted for 27 per cent of GDP, in 1985 the figure was 36 per cent, and
after a decade of membership in the EC, it had risen to 61 per cent by 1995, a
level comparable to that of the more advanced European economies. This in turn
reflected the fact that EC membership brought with it a sharp increase in the pro-
portion of trade conducted with other member states: between 1986 and 1997
exports of goods to EC markets increased from 63 to 69 per cent, while imports
rose from 54 to 67 per cent of the total. In the process, Germany replaced the US
as Spain’s leading supplier of industrial products, while predominantly Latin
American and US agricultural imports were gradually replaced by French pro-
duce. In short, Germany and France were not only the key political players in
Spain’s accession negotiations, but also its major economic beneficiaries. Both
factors partly explain Spain’s subsequent tendency to align with the Franco-
German axis on most matters relating to the EC’s development (Powell, 2003).

For the historical reasons discussed above, the goal of EC membership
was always widely shared by the Spanish public. At the time it was sometimes
argued that this unanimity had both positive and negative consequences. Without
it, it is unlikely that Gonzalez would have been able to justify the ambitious in-
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dustrial restructuring programme implemented during his first term (1982-86) on
the grounds that it was a prerequisite for EC membership. At the time, hardly
anyone doubted that the latter would bring with it greater economic stability and
prosperity, a promise fully borne out by events. However, it was also sometimes
argued that the political significance attached to membership by virtually all sec-
tors of Spanish society weakened the government’s bargaining position, leaving
it little room for manoeuvre during negotiations. Whether or not this was actually
the case, on balance strong and continued support for accession in the face of
considerable adversity must surely be included amongst the factors that ultimate-
ly account for Spain’s subsequent ability to make such a remarkable success of
EC membership.
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Spain in the Process of European Integration:
The Historical Evolution of the Discourse and
Implementation of Spain’s Mediating Role between the
European Union and Latin America

Cristina Blanco Sio-L6pez

Centre Virtuel de la Connaissance sur I'Europe (CVCE) — Luxembourg

Abstract

As Spain held its fourth Presidency of the Council of the European Union and
just a few months from the 25" anniversary of the country's accession, the Centre
Virtuel de la Connaissance sur I'Europe (CVCE)', a research center under the
aegis of the Luxembourg Ministry of Research, launched its research and innova-
tion project on 'Spain and the European integration process' (www.ena.lu) at the
Spanish Diplomatic School in May 2010. The originality of the project lies both
in the research process — based on the compilation and classification of docu-
ments on this theme coming from archives from all over Europe, on the devel-
opment of online collaborative research platforms and on the production and
dissemination of results by means of information and communication technolo-
gies. Its research results and materials are compiled in a corpus of documents
which includes a range of sources as well as a series of historical accounts that
represent an oral memory of Spain's participation in the process of European
cooperation and integration. Certain other academic, educational and communi-
cation activities will also serve to add value to the research results. Last but not
least, this ambitious project is being progressively enriched with scientific con-
tributions coming from prestigious research centers, foundations and higher edu-
cation institutions specialized in the field of European Integration Studies (the

The CVCE, from now onwards.Centre Virtuel de la Connaissance sur I'Europe (Virtual Resource
Centre for Knowledge about Europe — CVCE) uses the very latest in information and communica-
tion technologies to provide a unique point of reference for creating and disseminating valuable
content on the history of European integration. The work of the CVCE is based on a comprehensive
approach that covers a wide range of disciplines with the aim of promoting and making the most of
Europe's heritage. The CVCE, particularly through its “European NAvigator” (ENA) website
(www.ena.lu), is developing a service that makes available and promotes Europe’s heritage for the
benefit of all citizens. Please, refer to www.cvce.lu and www.ena.lu for further information.
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Complutense University of Madrid, the European Academy of Yuste Foundation,
etc.).

A specific section within this project, which remains under construction,
focuses on the theme of the historical evolution of the discourse and implementa-
tion of Spain’s mediating role between the European Union and Latin America.
The project as a whole, and also this part is of it is notably based on the analysis
of the accounts provided by Spanish actors who hold or have held key positions
and decision-making power, regarding such process of mediation. It includes
Manuel Marin Gonzélez, José Maria Gil-Robles y Gil-Delgado, Marcelino Oreja
Aguirre, Jordi Pujol i Soley, Carlos Maria Bru Purdn, etc. In addition, this oral
history contribution is complemented by an in-depth examination of newly-
released primary sources coming from mutually complementary yet disperse
archives such as the Archives of the Council of the European Union and of the
European Commission in Brussels, the Archives of the Council of Europe in
Strasbourg, the Historical Archives of the European Union in Florence, the Euro-
pean Parliament Information Office in Madrid, the European Commission Repre-
sentation in Madrid, the General Archive of the Ministry of Foreign Affairs and
Cooperation (AGMAEC) in Madrid, the Documentation Centre and Library of
the State Secretariat for European Union in Madrid, the Archives of the Congress
of Deputies in Madrid and the General Archive of the Administration (AGA) in
Alcald de Henares, with a view to elucidate the actual correspondence between
rhetoric and applied compromise in Spain’s mediating role between these two
fundamental world regions.

The CVCE Research Project ‘Spain and the European Integration Process’

The project, ‘Spain and the European integration process’, looks at the historical
relationship between Spain and Europe in a broad sense, taking into account the
relations of Spain’s various institutional, socio-economic and cultural players
with the European Communities — today the European Union (EU)* — and their
interactions with other European organizations, presented chronologically from
the end of the Second World War to the present day. The project is essentially the
study of a reciprocal exchange; it focuses, firstly, on Spain’s contribution to the
European integration process in terms of ideas, principles and initiatives, and,
secondly, on the impact of the European integration process on Spain, with re-
gard to the development of its political culture, the reactions to various proposals
and decisions, and the social repercussions of this integration process for Europe-
an citizens.

One of the main objectives of the project is the publication of a digital re-
search corpus on Spain and the European integration process in our “European

1EU from now onwards
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Navigator” digital library (ENA), including freely accessible relevant, varied and
often previously unpublished documentation, in several languages and from a
wide range of archives, as well as sources created by our research team. The “Eu-
ropean Navigator” (ENA) provides high quality research and educational materi-
al on the history of European integration on a single website: www.ena.lu ENA is
a multilingual, multisource and multimedia digital library that contains more than
16,000 documents on the historical and institutional development of a united
Europe from 1945 to the present day. In this digital library, students, teachers,
researchers, and anyone interested in the European integration process can find
original material such as photos, audio and video clips, press articles and car-
toons, together with explanatory synopses, tables and interactive maps and dia-
grams. The material included in ENA's vast and varied documentary resources is
selected, created, processed and validated by a multidisciplinary team of special-
ists on European integration. ENA comprises a section on ‘Historical Events'
from 1945 to the present day, a section on ‘European Organizations', a number of
exclusive interviews and a section entitled ‘Research and Teaching' which pro-
vides a wide range of tips on how to use ENA as a teaching tool. ENA's content
is under constant development. New material is regularly added to the documen-
tary resources to cover all the different aspects of the European integration pro-
cess and to ensure that as many areas as possible — ideological, geographical
and linguistic — are represented. Some units are currently being developed and
so contain only a limited number of documents which will be expanded as re-
search into those particular subject areas progresses. The production of “Europe-
an Navigator” (ENA) is carried out in keeping with intellectual property rights
and, in particular, the copyright of works that form part of the knowledge base.
The Legal Affairs Department of the CVCE is responsible, among other things,
for copyright management. It takes the necessary steps to define the protected
nature of the works and to seek out the legal claimant/s of the various documents
selected by the researchers, in order to obtain the authorization needed for the
reproduction and dissemination thereof. Once the rights have been obtained —
including, in some occasions the signature of special agreements with the con-
sulted archives — and the acknowledgements added, the document is eligible for
reproduction and dissemination.

Since it was established, the CVCE has developed an oral history project
based on a collection of historical accounts relating to Europe’s heritage which
reveal the wealth of historical, political, social and cultural interactions in the
European integration process. In connection with this initiative, several Spanish
figures generously agreed to share their memories and thoughts on the history of
the relationship between Spain and Europe, and in so doing, greatly enhanced the
academic value of this project. This oral history collection is complemented with
a wide range of sources to be found in our documentary collection, which com-
bines official sources with documents from Spanish and international archives,
including: institutional texts, academic contributions, graphs and statistics, press
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articles, photographs, cartoons, videos, interactive maps and diagrams, and a
selected bibliography. Documentary research was conducted in several European
countries for this project, often making it possible to re-establish links and corre-
lations between documents kept in geographically distant locations. The research
focused on sources that represent the various aspects of historical analysis on as
many levels as possible, offering opposing and complementary viewpoints and
encompassing all the document types enumerated above.

It is, in conclusion, a project under constant development whose results
will be progressively disseminated. In addition, it is due to include a series of
academic activities and communication events for a wide range of audiences. The
project’s launch, which coincided with the fourth Spanish Presidency of the
Council of the EU, laid the foundations for fruitful cooperation with academic,
cultural and research institutions that are keen to contribute to the creation and
diffusion of sources on Spain’s role in the European integration process and the
interactive and dynamic nature of Europe’s common history. Having explained
the subject matter, I will now present the methodology before continuing with the
examination of the sources informing us about the historical evolution of the
discourse and implementation concerning Spain’s mediating role between the EU
and Latin America, which constitutes one of the main sub-sections and research
interests of this project.

Methodology and Approach

The chosen methodology for the examination of this specific topic is Discourse
Analysis, but in a way that is limited to that which Alfred Schutz denominated
the “level of relevance” (Schutz in Weiss and Wodak 2003, 5-6). Taking dis-
course as language in action, this methodology tries to unveil the underlying
intentions of those who influence thought, and who, by means of prescriptive
communication, give legitimation to concepts and in that way determine what is
publicly regarded as true. The main use | will make of this methodology will
consist of the concept of relevance. | will precisely look for relevant manifesta-
tions of voluntary statements regarding a self-assumed Spanish role as mediator
between the EU and Latin America in the institutional documents compiled for
this project and in the interviews conducted to shed light on this particular issue.
In order to do this, I will make use of the following principles of Discourse Anal-
ysis, which maintain that discourse is not pure content, but “a window to
someone's mental or social world” (Cameron 2001, 43). Hence, this approach
could be useful to discern the priorities and objectives of the political actors in-
volved in the consolidation of the image of Spain in such mediating role. In fact,
it is not any one instance but “the repetition of the same pattern in a systematic
way, in many instances and occasions that naturalizes a particular view of reali-
ty” (Wilkinson 1995, 157) and therefore, it will be necessary to consult different
kinds of primary sources (as described in the project presentation) to verify to
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what extent Spain’s “mediator” discourse is presented with a relevant frequency.
From this point of view, the examination of relevant self-explanatory examples
of text and conversation to interpret a regular pattern is a direct commitment of
Critical Discourse Analysis (CDA)? and that is why | have decided to use this
branch of Discourse Analysis for this specific case study. CDA’s basic argument,
elaborated by lan Hutchby and Robin Wooffitt, narrows down to the statement
that “it is not the case that designers of a guideline are simply imparting infor-
mation to a passive recipient when they communicate, but they are actively con-
structing their accounts for a certain kind of recipient in a particular situation”
(Hutchby and Wooffitt 1998, 19). In particular, the chosen interpretational pro-
cedure is based on the formula of analyzing contents and recurring themes in the
documentation with a view to explaining patterns and reflecting upon the mean-
ing of the precise choices in the way of delivering political messages regarding
this subject. Furthermore, we should take into account that we are dealing with a
special kind of discourse, that is, institutional discourse, which is always a goal
oriented one which paves the way for the generation of an expected acceptance.
In this way, it consolidates the monopoly of legitimate discourse in the sphere of
public communication in representative democracies®.

As a point of departure for the examination of this topic, it would be en-
lightening to allude to Altamira’s provoking premise, which warns about the
vague nature of Spain’s historical relation with Latin America, stating that “im-
agining fraternities without substance is as rhetoric as spending time calling for
practical realities, without implementing any of them” (Altamira 1917, 73). Such
idea also applies to this case study and constitutes the main question that this
project sub-section attempts to respond: Is the self-assumed and largely diffused
Spanish mediating role between the EU and Latin America another manifestation
of this sentiment of “fraternities without substance” or has there been a really
fruitful implementation of this apparently special relationship?

The Meaning of Latin America for Spain’s European Expectations during
Franco’s Regime

The main guidelines of the regime’s authorities regarding Spain’s relation with
Latin America correspond to the idea that “even when we accentuate Spanish
political interests in the sub-continent, we do not even think for a moment about
not focusing on European issues; if we discovered America it was precisely be-
cause we “are” in Europe and, in our opinion, the more we consolidate our pres-

“CDA from now onwards

% For a deeper analysis of the implications of institutional discourse, please, refer to Delcourt, B.
(2003) Droit et Souveranités. Analyse critique du discourse européen sur la Yugoslavie. Brussels:
P.LLE. — Peter Lang.
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ence in Europe, the stronger will be our position in the New World™. Hence,
there was already a perception of interdependence between two realities, a view
which would only be increased as relations evolve. Nonetheless, this notion of
interdependence between a European and Latin American axis in Spanish foreign
relations was combined with a sense of reticence and jealousy regarding other
European countries’ growing contacts with Latin American regional organiza-
tions. That was the case with different European initiatives — mainly coming
from Italy and France — to establish closer ties with Latin American countries
through the Organization of American States. The regime’s authorities comment-
ed, in a similar vein, that “our fear is based on the fact that, as we can observe in
the current context, some European nations, other than Spain, could get ahead of
Spain in terms of presence and action in the Organization of American States".

From another standpoint, Carlos Maria Bru Purén — participant in the
Fourth Congress of the European Movement, held in Munich in 1962; former
Socialist member of the European Parliament and current President of the Span-
ish Federal Council of the European Movement (CFEME) — conceptualized the
meaning that Latin America held for Spanish pro-Europeans during Franco’s
regime by referring to the so-called “Latin American alternative solution™, pro-
posed during the so-called period of autarchy. He mentions the fact that, when
discussing Spain’s possible international partnerships within the Spanish Associ-
ation of European Cooperation (AECE) it was precisely the Latin American
scholars and professors residing in Spain, who exclaimed that “economically,
Spain’s main international partnership must be with Europe, since this is the
main space in which commercial activities take place and it is also Spain’s main
direct source of import-export exchanges”’. From that moment on — Carlos Bru
explains — the regime allowed the creation of some, merely cultural, associations
to study the so-called “European phenomenon”, among which the Spanish Asso-
ciation of European Cooperation, in which different Latin American scholars
benefiting from some limited grant programs took active part in its discussions.
In the end, this association ended up turning into a center for a more clandestine
political reflection upon Spain’s European vocation. In this sense, we could con-

* Transcripcién de un informe del Istituto per gli Studi di Politica Internazionale sobre las relacio-
nes de Espafia e Italia con América (28 de noviembre de 1958). Fuente: Espafia. Ministerio de
Cultura. Archivo General de la Administracion, caja 54/16621. Copyright: Ministerio de Cultura
URL:
http://www.ena.lu/transcripcion_informe_istituto_studi_politica_internazionale_sobre_relaciones_e
gpana italia_america_noviembre 1958-4-37198

Ibid.
® Personal interview with Carlos Maria Bru Purén, participant in the Fourth Congress of the Euro-
pean Movement, held in Munich in 1962; former member of the European Parliament and current
President of the Spanish Federal Council of the European Movement (CFEME), conducted on the
13" of January 2010. For the complete recording of the audiovisual interview, please, refer to the
;nterviews Section in the CVCE’s digital library “European Navigator” (ENA) at www.ena.lu

Ibid.
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sider that the role of Latin American scholars in Spain has a stronger influence in
the trend towards the strengthening of the links between Spain and Europe than
in demanding the uniting Europe’s attention on the sub-continent through the
Spanish diplomatic filter. This trend corresponds, evidently, to the obvious dis-
tance of the incipient European institutions with the Spanish authoritarian regime
and will be relatively reverted from the transition to democracy onwards.

Alternatively, José Maria Gil-Robles y Gil-Delgado — former President
of the European Parliament and current President of the Jean Monnet Foundation
for Europe in Lausanne — recalls the Christian Democracy World Congress,
which took place in Lima in 1964 and in which a European figure of the caliber
of Leo Tindenmans had an active participation. Gil-Robles defines this moment
as a period of great hope for Latin America, a moment in which “it seemed pos-
sible that Latin America could follow Europe’s path by forming communities
like the Comunidad Andina, which could emulate Europe’s progressive unity,
something that was an old vocation of the Christian Democratic Organization in
Latin America”®. He also states that, during this period, Tindemans was also a
symbolic reference in Latin America, whose ideas constituted a model to follow
for an eventual integration of the sub-continent®. Hence, Latin America was also
regarded, at this time as the experimental space for an extension of the integra-
tion dynamics taking part in the old continent. However, during that period it
seemed that the regional integration feasibility study was being first tested in the
metropolis and then encouraged in the sub-continent, which shows a reversal of
former colonial patterns and aims at transforming regional integration into a
source of independence and stability far from an overwhelming American con-
trol.

Spain’s Self-Assumed Mediating Role between the European Communities
and Latin America since the Transition to Democracy

It is commonly assumed that Spain only became a kind of advocate for Latin
America within the European Communities since accession; nonetheless, we
should take into account that even before Spain’s accession, there was an already
existing framework for economic, political and institutional relations between the
European Communities and Latin America. However, this framework did not
translate into a fruitful implementation of political and economic projects in the
sub-continent or even in a European prioritization of the external relations with
this world region. In this sense, we could argue that Spain’s accession did have
an impact, at least at the apparent level of the attention towards this heterogene-

8 personal interview conducted with José Maria Gil-Robles y Gil-Delgado — former President of the

European Parliament and current President of the Jean Monnet Foundation for Europe in Lausanne

—on the 9" of March 2010. For the complete recording of the audiovisual interview, please, refer to

ghe Interviews Section in the CVCE’s digital library “European Navigator” (ENA) at www.ena.lu
Ibid.
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ous group of countries on behalf of the Communities. In any case, we continue to
observe a lack of real content in this mediated relationship beyond theoretically
positive declarations of intentions. If is it true that since accession negotiations,
Spain tried to raise Latin-America’s status at the level of the former colonies of
the founding member states, it was unfortunately not possible to formalize this
intention other than in the annex declarations to the Accession Treaty (Mufiiz de
Urquiza 1989, 41).

However, it is clear that the effort made by Spain, manifested especially
when the accession negotiations took off during the transition to democracy,
should be tempered by an evident self-interest in taking advantage of potential
and even more privileged economic opportunities through an apparent incarna-
tion of a European common interest. Hence, in this case, the sought-after media-
tion is just an instrument for gaining closer access to a more fruitful exploitation
of Latin American resources. In this sense, the Spanish Declaration before the
CEE about Latin America, stated that “the Spanish Delegation considers that its
accession to the European Communities should translate into an increase of the
economic and commercial relations, as well as in the cooperation, at all levels, of
the European Communities and Latin America. The Spanish Delegation under-
stands that this purpose should be formalized in the Accession Treaty and in a
common Declaration of Intentions which expresses the will of the enlarged
Community in the extension and strengthening of relations with Latin Ameri-
ca”'®. This document also refers to the “singularity of Spain’s relations with the
peoples of Latin America, relations that Spain wishes to keep and consolidate in
any possible extent. (...) The close ties between Spain and Latin America derive
from profound links which, based on historical, cultural and linguistic reasons,
relate the peoples of Spain and those of Latin America. These links have progres-
sively materialized in a more intense economic cooperation and investment rela-
tions. The Spanish government considers especially important the development
of close contacts as a form of positive contribution to the relation between Latin
America and the European Communities to the benefit of both parties. Already
since the post-war period, the economic and commercial exchanges between
Latin America and Spain transformed these countries into important providers of
raw materials and agro-alimentary products for the Spanish market. After the
opening of the Spanish market in the 1960s and 1970s, these trends were consol-
idated. This produced a remarkable diversification in the influx of foreign direct
investment in Latin America, implemented by Spanish institutions and compa-
nies in these countries, which contributed to the development of the Latin Ameri-
can economies. On the other hand, the degree of development of Spanish indus-

Opeclaracién espafiola ante la CEE sobre Iberoamérica (23 de marzo de 1981). Espafia. Ministe-
rio de Cultura. Archivo General de la Administracion, caja 66/05143. Copyright: Ministerio de
Cultura URL: http://www.ena.lu/declaracion_espanola_cee_iberoamerica_23_de_marzo_de 1981-
4-37250
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try and technology, well-adapted to the needs of many Latin American econo-
mies, has made their markets increasingly receptive to Spanish products. As a
result, we conclude the existence of traditional synergies which have established
a growing interdependence between the economies of both sides, thus strengthen-
ing, at the same time their growth potentiality”**.

This closer approach represented a win-win situation for both parties un-
der the guise of something which can be seen again in the second part of the doc-
ument, where the Spanish Delegation maintains that “on the other hand, the fi-
nancial institutions of the European Communities should undertake an important
financial and collaborative effort to the Spanish projects regarding cooperation
for development in Latin America. At the same time, this would open a wide
range of possibilities for the entry in these projects of the financial institutions of
different member states which support direct investment in third countries. In this
way, Community’s cooperation for development would enlarge its scope to pro-
jects of interest for Latin American economies™?. In fact, the argument of the
pre-eminence of Spanish cooperation for the promotion of Latin America has
always been central to demonstrating the solidarity interest of Spain in Latin
America, enhanced by the new possibilities related to its accession to the Euro-
pean Communities. But, as we could observe in the above declarations, this im-
proved access to funds and networks that Spain is enjoying is primarily oriented
to the financial benefit that the new European dimension can offer to already
existing Spanish development projects in the region. From a different perspec-
tive, this attitude was also used to conceal certain inner difficulties in Spain’s
foreign policy towards Latin America by using the European Communities visit-
ing card as cover while not without renouncing its policy lines.

In any case, it was not until 1987, with the so-called Cheysson Memo-
randum — based on the Conclusions of the Hague European Council of June 1987
— that, due to the accession of Spain and Portugal, the European Communities
formalized a compromise for the deepening and, somehow, a relative prioritiza-
tion of their relations with Latin America (Mufiiz de Urquiza 1989, 42).During
this period, the European Communities aimed particularly at reinforcing this
relation through the encouragement of the formation of regional organizations in
the sub-continent which could serve as equivalent interlocutors for the Communi-
ties. This support to regional integration organizations is, nevertheless, paradoxi-
cal, if we take into account that such organizations have been demanded to have
a single voice in the international arena while, in the EU, such single voice seems
an insurmountable endeavor, despite the good intentions of the current Lisbon
Treaty and the creation of the post of High Representative. In fact, the heteroge-
neous character of the different Latin American countries makes especially diffi-
cult the consolidation of such regional organizations (despite the efforts of the

1 1bid.
12 1hig.
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Pacto Andino, Mercosur, etc.), an effort that is not demanded to the ACP coun-
tries, which were, unlike Latin America, always a priority in the external rela-
tions of the European Communities due to their close ties with the European
Communities founding member states as former colonies. It is surprising, in this
sense, that the Communities justify their difficulties in the international dialogue
with Latin America on the basis of the absence or laxity of such regional organi-
zations while, at the same time it is not offering the knowledge or the means to
structure this dialogue and to help build or consolidate this type of regional or-
ganization. It is also remarkable that, even after Spain’s accession, the European
Communities have continued with the scheme of offering nothing more than “no
preferential relations” to Latin America, as they do with non-associated third
countries. From this viewpoint, we could affirm that Spain’s self-assumed medi-
ating role in this context, even if clearly biased towards strategic and primarily
national interests, had a positive impact in attracting a bit more attention, political
compromise and financial opportunities to the region. In this sense, it results in a
worthy operation also for Latin America, even if the benefits are to be evaluated
in the long run and are featured by a sense of fragmentation in their frequency
and extension.

As soon as Spain became a member of the European Communities, two
Spanish Commissioners, Abel Matutes and Manuel Marin took up office. Manuel
Marin Gonzalez — former Vice-President of the European Commission and cur-
rent President of the Iberdrola Foundation — has also been, during the 1990s,
Commissioner for Cooperation and Development and thus explained that, “tradi-
tionally Asia and Latin America were marginal in the work structure of the EU
cooperation policies. What the Spanish first did, in this sense, was to ask for a
separation of both realities and budget lines, that is, we tried to give a differenti-
ated personality to Latin America™®. In fact, from 1995 onwards, a series of
initiatives was launched, such as the Summit for the Strategic Association be-
tween the European Union and Latin America illustrating, in Marin’s words, the
doctrine of “open regionalism, following that situation we had during three or
four years in which we thought that the world had really changed: information
society, a situation of economic expansion...and then Latin America started to
position itself as an emergent continent. In this context, we launched several ini-
tiatives, some successful ones, like the Treaty of Free Trade with Mexico and the
Agreement with Chile and then the Agreement with Mercosur, but this could not
work due to the fundamental differences between Argentina and Brazil. And we
also gave a lot of impulse to cooperation politics but we could not do more...”*.
Regarding the issue of regional integration in Latin America, Marin indicates that

13 personal interview with Manuel Marin Gonzélez, former Vice-President of the European Com-
mission and current President of the Iberdrola Foundation, conducted on the 13" of April 2010. For
the complete recording of the audiovisual interview, please, refer to the Interviews Section in the
SVCE’S digital library “European NAvigator” (ENA) at www.ena.lu

Ibid.
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it is necessary to take into account that there are several “Latin Americas”, which
should be integrated by regional spaces, implementing the aforementioned doc-
trine of “open regionalism”, according to which, regional spaces should be de-
limitated across the world to facilitate cooperation by emulating the image of the
European Union. In that way, the schemed to be followed was, according to the
EU *an open and participative regionalism, favorable to free trade, free circula-
tion of persons and goods, of the information society, etc. that could fundament
the generation of multilateral agreements which could contribute to more stability
on a global level”*. But this scheme could not work because “Mercosur stopped
working at the institutional level, because the Asuncion Treaty was not applied
and because they created the Law Court (...) but its decisions were delegated to
the OMC (particularly a panel of the OMC in Geneva), that is, a negotiation ex-
ternal to this regional integration process which was given the role to decide on
setting controversies within Mercosur. And that was equivalent to recognizing
that your customs union could not work, because, by definition, your customs
union does not need an external mediation but one coming from your own insti-
tution. From that moment onwards, MERCOSUR started to be not really man-
aged by its Commercial Commission but by the interests of four national admin-
istrations”™®. In addition, concerning the Organization of American States (OAE),
and focusing now on the fruits of this self-assumed Spanish mediation, Marin
explains that some of the most successful actions in that sense were the demining
operations in the post-wars of El Salvador, Guatemala and Nicaragua, despite
many and very delicate negotiations between the EU and the OAE.

In the case of this particular key actor in the process'’, we can observe a
very interesting phenomenon constituted by the blurring and assimilation of
Spanish and European positions towards Latin America by historical figures with
successive decision-making power in both dimensions. In these cases, the given
actors tend towards the convergence of interests between Spain and the EU and
thus towards the formulation of a more coordinated approach with regards to this
region, a tendency which is intensified from the 1990s onwards, even if we will
observe some discontinuities in this itinerary .

On the other hand, during his time as President of the European Parlia-
ment, José Maria Gil-Robles proposed a supranational method of integration in
the sub-continent based on the integration of non-governmental organizations, as
well as the establishment of a privileged partnership between the European Par-
liament and different national Parliaments in Latin America. When asked about
these proposals, he affirmed that when they were launched “there was still a per-
spective for the successful development of Mercosur and the consolidation of the
Comunidad Andina and it seemed also possible to develop a closer and more

™ Ibid.
*° Ibid.
YManuel Marin, in his role as Commissioner for Cooperation and Development during the 1990s
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integrated relationship with Central America. The idea was to have regional inte-
gration processes in different parts of Latin America with a view to advancing
towards a total integration, but we had to start by these regional integrations.
Nowadays, it seems that only the Comunidad Centroamericana is still solid and,
in this sense, it will be possible to reach a special agreement between the EU and
Central America but, in general, we must be conscious of the fact that we have
all gone backwards concerning these regional integration projects™*®.

Regarding the particular idea of a Spanish mediating role between the
EU and Latin America, Gil-Robles has affirmed that “when Spain acceded to the
European Communities, it was easier to talk more directly with Latin America
and organize bilateral relations in a more credible manner, that is, Spain could
forget the rhetoric of the empire and of the common language and the common
culture and add, besides considerable economic contributions, an example of
political transition and of incorporation to a supranational community which is
exemplary for Latin America and that has given us very important possibilities of
expansion, economically and culturally, in Latin America. In fact, for Spain — we
are going to call things by its right name — this was one of the most successful
businesses implied by incorporation into the EU. The problem is that this enter-
prise is tied to a complex network of interactions between a diversity of actors.
And this is also related to the need, for Spain, to have clear its own project, that
is, Spain cannot develop with Latin America a project that is different to the en-
semble of the EU, because then it would not have any weight. Spain has to situ-
ate herself within EU foreign policy guidelines where Spain has an influence in
the determination of such guidelines regarding Latin America and, of course, the
Spanish representatives have had a great influence in the European Parliament
and the European Council of Ministers, but we have to act in a unitary way in

accordance with EU guidelines™®.

Conclusion

This need for consistency between EU and Spanish policy regarding Latin Amer-
ica corresponds both with a pragmatic viewpoint in which a double agenda is less
effective and minimizes the impact in terms of image, real political cooperation,
economic benefits and the cultural identity of Spain in the region. Thus, we could
argue that the EU provides a context to foster a traditional Spanish diplomatic
line based on real (and rather dynamic) cultural and linguistic exchanges, as well
as on the phenomenon of Latin American migration in Spain, which serves as a

18 personal interview conducted with José Marfa Gil-Robles y Gil-Delgado — former President of
the European Parliament and current President of the Jean Monnet Foundation for Europe in Lau-
sanne — on the 9" of March 2010. For the complete recording of the audiovisual interview, please,
refer to the Interviews Section in the CVCE’s digital library “European NAvigator” (ENA) at
www.ena.lu

Blbid.



Spain in the Process 57

recent source for impulse to these relations. In sum, Spain’s mediating role is an
instrument for a deeper involvement in the EU’s foreign policy by claiming a
special relationship; at the same time that it brings more funding, means and at-
tention to an already established priority that is slowly modifying the EU’s global
role. In this sense, we could state that the EU’s progressive implication in Latin
America, following a rationally coherent Spanish pragmatism — also related to its
public international image — is changing even the way in which the EU is per-
ceived in the world, hopefully evolving from a development aid perspective to
one based on mutual cooperation on more equal basis going beyond the vague-
ness of “summit diplomacy” and inner EU agenda hindrances, either from a
deepening or widening perspective (Soriano 2008, 2). In this sense, we should
also explore how not only Spain, but also Latin America, is being Europeanized
in this process and how the EU is gaining an especially useful knowledge on
regional relations, stabilization of democracies, further relations with the U.S.,
international communication and so on through its progressive prioritization of
relations with Latin America, which actually lacked before.

In order to conclude, we could allude to our initial question concerning
the possible nature of Spain’s mediating role between the EU and Latin America
as a “fraternity without substance”. Very much on the contrary, we find evidence
which shows that Spain “gained weight within the EU by means of its capacity to
approach it to Latin America” (Freres 2005, 1) and multiplied its cooperation for
development resources without any special budget effort. On the other hand, also
Latin America benefited from this pragmatic mediation in terms of its political
rapprochement to the EU, the increase of economic and commercial projects
coming from the EU, the intensification of EU’s development aid, as well as
more concrete actions like the opening of a Latin American credit line at the Eu-
ropean Investment Bank, the inclusion of the Dominican Republic in the ACP
group, the inclusion in the EU’s social cohesion plans (Plan Educacion para
Todos as part of the EU’s Fast Track Initiative) and the implementation of specif-
ic programs related to equal opportunities, strengthening of democratic govern-
ance, inclusion in environmental programs and support to indigenous populations
(Freres 2005, 5). From a more general perspective, such trend has helped Latin
America to become actively involved in European foreign policy priorities in an
increasingly multi-polar world, which imply the projection of a particular model
of development based on the hopeful principles of solidarity, equality, open
competition, sustainability and participative democracy. We could, therefore, and
rather paradoxically, define this mediating role as an initially pragmatic one-
sided objective progressively transformed into a multilateral benefit.
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Spain and Portugal’s Understanding of EU Membership:
The Impact on Public Attitudes to
EU Integration and Enlargement
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Abstract

Spain and Portugal have usually shown high levels of support to the EU, the in-
tegration and the enlargement process. Their citizens have a good image of the
EU and trust its institutions. This contribution will examine the connection be-
tween the attitude of citizens and political elites in these two member states dur-
ing the last twenty five years and their singular understanding of EU membership
according to their own experience. The research outcome has been published in
several books and scientific journals.

Introduction

Behind Spain’s and Portugal’s decision to apply for membership to the European
Communities (EC) was the determination to overcome their authoritarian past
once for all, consolidate their democratic system and modernize the country. This
perspective was shared by an overwhelming majority of the political and eco-
nomic elites and the society. As the result of membership, both countries have
enjoyed the most stable democratic period in their history, achieved social and
economic prosperity, and successfully returned to world politics. All these have
contributed to preserve public support to the integration process and EU institu-
tions and policies, with pro-European attitudes being dominant in both countries.
However, the recent economic and financial crisis can put in jeopardy these de-
velopments.

Public support for a political community, organization or specific policy
can stem both from its good performance and effectiveness to solve citizens’
problems and maximize their welfare, and from its capacity to promote collective
values and comply with certain principles. Easton (1965; 1975) distinguished two
dimensions in citizens’ support for a political system. The specific support re-
flects the way they value the performance of the political community, the regime
or the public authorities, whereas the diffuse support shows the endorsement of
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its values and principles, rather than the assessment of specific decisions or out-
comes. Lindberg and Scheingold (1970) applied a similar conceptualization of
public support to the study of the European integration, distinguishing between
the utilitarian dimension, based on some perceived and relatively concrete inter-
est, and the affective dimension, which shows a diffuse and perhaps emotional
response to some of the vague ideals embodied in the notion of European unity
(1970: 40).1

Likewise, individuals and national governments in the EU can back or
reject a decision or policy depending on its tangible consequences or following
criteria of appropriateness. Following logic of the consequences, they would sup-
port the political action because of the expected net benefits. Following a logic of
appropriateness, they would consider the roles and norms to be applied accord-
ing to a particular identity (March and Olsen 1998: 951). Drawing from this con-
ceptualization, in the support for EU enlargement we can also distinguish be-
tween an instrumental and an identitarian dimension. In the first case, support
would derive from expectations to pursue specific goals and maximize particular
interests. In the second case, support would respond to the will to promote the
principles and values that justify the policy and to conform to collective expecta-
tions.

This chapter will examine the evolution of Spain’s and Portugal’s sup-
port to EU integration and enlargement during these twenty-five years of mem-
bership and analyze to which extent the underlying factors are interest- or identi-
ty-based. Is their support based on particular interests and perceived benefits? To
which extent does it respond to their particular understanding of EU member-
ship? Section 1 will analyze the ‘European’ elements of the national identity of
both countries, which share much in common. Section 2 will show the evolution
and main features of Spain’s and Portugal’s support to the EU integration and
institutions. Section 3 will explain why political elites and citizens in the Iberian
member states tend to be pro-enlargement. The thesis of this chapter is that both
countries, due to their past and present experience, share a similar understanding
of EU membership in which lies much of their support to EU integration and
enlargement.

LAlthough the authors do not clearly establish any evident connection with the Eastonian modes of
support, in the empirical literature the concepts of utilitarian and affective have come to be consid-
ered as synonymous with the Eastonian concepts of specific and diffuse and used in an inter-
changeable way (Chierici 2005, 4).
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Spain and Portugal’s Understanding of EU Membership

In order to examine practical applications of the collective identity, DiMaggio
(1997: 275) distinguishes between the supra-individual and the individual di-
mensions. Whereas the former is the shared representation of the community, the
second refers to the particular way in which each individual in a group interprets
the collective identity, that is, the collective elements of the individual identities.
Member states interpret in a different way EU collective identity according to
their particular historic experience and cultural background. In the case of Spain
and Portugal, the individual identities of both countries share some common ‘Eu-
ropean’ elements, which make that citizens and political elites approach the EU
integration and enlargement in a characteristic way.

The first element in common is that both countries had a similar historic
background and deemed accession to the European Communities (EC) as a polit-
ical goal to overcome their past and get a better future. After a short republican
experience in the early 1930’s, right wing dictatorships were established in Por-
tugal and Spain. Both countries remained neutral in the World War Il and were
isolated from the regional integration dynamics thereafter, although Portugal was
a founding member of NATO, OECD and the European Free Trade Association
(EFTA). Since 1970, Spain enjoyed a preferential tariff agreement with the ECC,
and Portugal a free-trade agreement, since 1973. Only one year later, a bloodless
left-wing military coup in Lisbon, known as the Carnation Revolution, ousted the
authoritarian regime and a military-civilian provisional administration took the
charge of leading the way to democracy. In 1975, General Franco died in Madrid
and his successor, King Juan Carlos 11, also opted to embark Spain on the path of
reform. Immediately after the celebration of the first legislative elections in 1976
in Portugal and in 1977 in Spain, the new elected governments submitted the
membership applications to the European Communities. In both countries, ‘Eu-
rope’ was widely considered as the alternative to the totalitarian, impoverished
and isolated political systems that both countries had for half a century. The de-
mocratization and modernization of the country, as well as the restitution of their
role in world politics, was contingent on joining the EC. Therefore, it was a polit-
ical decision shared by most citizens and main political parties, who had not fully
grasped the full economic consequences of the integration (Royo 2005: 4). Un-
doubtedly, the overwhelming will to join the EC and the subsequent need to meet
the democratic criteria would contribute to fade reactionary claims in the years
after.

On 19 May 1978, the European Commission delivered a favorable opin-
ion to start negotiations with Portugal, and on 29 November with Spain, which
the Council endorsed some months later. For the EC, the decision to enlarge was
also primarily political. Given its commitment to stability and democracy in the
continent, the EC had the obligation to give a positive answer to Spain and Por-
tugal to acknowledge major changes that had taken place in these countries, avert
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a setback in the reform process, and contribute to prosperity and stability in the
Mediterranean border (Bassols 1995; Alvarez-Miranda 1996). Indeed, there were
not few objections and fears. In comparison to previous rounds, Southern en-
largement posed some challenges due to the overrepresentation of the agriculture
sector in the applicant countries, their low per capita income —which would in-
crease regional disparities within the Community-, and their still weak public
administrations to adopt and apply an acquis which had been increasingly ex-
panded to policy areas such as agriculture, social and environmental policy
(Nugent 2004).Additionally, several member states felt their economic interests
were directly threatened by certain products from these countries, being of spe-
cial concern the weight of the Spanish economy.

Indeed, accession negotiations, starting on 17 October 1978 and 5 Febru-
ary 1979 respectively, turned long and difficult (Bassols 1995; Costa Pinto and
Texeira 2002). Imports of Spanish and Portuguese agricultural products such as
wine, fruit and vegetables and olive oil posed a serious competitive threat to
French and Italian businesses, at the same time as the Community feared a major
increase in spending under the common agricultural policy (CAP). There were
also concerns about the textile sector in Portugal, the steel and coal industries and
the big size of the fishing fleet in Spain, and the likely outflow of migrants to old
member states after accession. The adoption of a Community-wide common
organization of the markets in fruit and vegetables and olive oil, an agreement to
control the wine production, long transitional periods in the sensitive areas, im-
port quotas and other measures, all paved the way for the signature of the acces-
sion treaties in Lisbon and Madrid on 12 June 1985. The Spanish political elites
had the final impression after negotiations that accession was not the award to
good performance in democratic terms, but a confusing story about political,
economic and even electoral interests (Bassols 1995: 3). Portugal and Spain
joined the European Communities on 1 January 1986, and the Single European
Act (17 February 1986) set up the structural policy to help them to adapt their
structures to cope with competition in the single market and to strengthen eco-
nomic and social cohesion in the enlarged Community.

The second element in common is that, after becoming full members,
both countries would continue to deem Europe as the best channel to promote
their national interests, so that further integration and the reinforcement of their
role within the Community became central for their governments. They were
especially concerned about improving their reputation as a ‘good member’ of the
‘selected club’ they had just joined, and bringing their countries to the core of the
organization. They were not only “peripheral on the map’, but also in economic
and political terms. They wanted to demonstrate that they could fulfill their du-
ties as EU members up to expectations and adopted a very pro-European stance
in all the matters (Piedrafita 2010; Schukkink and Niemann 2010). Belonging to
the core of the organization and strongly supporting EU integration would also
give these otherwise peripheral countries more credibility and potential in EU
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negotiations. Moreover, the national interest would be better promoted from the
EU (e.g. boosting relations with the former colonies and Mediterranean rim
countries) or through further integration (e.g. achieving social and economic
convergence or fighting terrorism).? The solution to the national problems con-
tinued to lie in *‘more-Europe’. The close connection of the EU with the political,
social and economic developments in both countries made the pro-European
discourse dominant in domestic politics, with whatsoever dissident voices being
severely criticized and reprimanded.

Both countries were very supportive of the idea of a political and eco-
nomic union in the early 1990’s, joined the Schengen area in 1995, and pushed
for the reinforcement of the EU foreign policy and the co-decision procedure in
the 1996/1997 reform. For their governments then, it became top priority to meet
the convergence criteria to access the third stage of the Economic and Monetary
Union (EMU) in 1999. Actually, Spain and Portugal managed to be among the
eleven founding member states. Likewise, their governments were very support-
ive of the steps for further integration envisaged in the European Constitution and
mostly endorsed by the Lisbon Treaty. According to a 2007 IntUne study, politi-
cal and economic elites in Portugal and Spain showed among the highest degree
of attachment to the European Union.® Portugal ranked first in the percentage of
political elites feeling attached or very attached to Europe (96%), whereas Spain
ranked fifth with also a very high rate (91.5%). Economic elites in both countries
showed the highest level of attachment to Europe after Poland, 95% and 92%
respectively (Jerez-Mir and Vazquez 2009: 7). Elites’ support to increase EU
supranational power in Spain was also higher than in any other member state.
77.4% of the political elites and 69.1% of the economic elites agreed that the
European Commission should become the government of the EU, and 92.5% and
80% respectively believed that the powers of the European Parliament should be
strengthened. In Portugal, these rates were high but slightly lower, whereas more
respondents thought that member states should remain the main actors in EU
policy-making (Jerez-Mir and Vazquez 2009: 25).

2 See for instance Elorza (1997) and Royo and Manuel (2003).
*The interviews were conducted in 2007 to members of the low chambers and presidents of corpo-
rations and alike.
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Chart 1.- Political and economic elites’ preferences for power-sharing
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The third element in common is that, with membership, Europe would
become synonymous with solidarity and progress. Unfavorable accession terms
were eventually removed and competitive disadvantages in the Single Market
were balanced with increasing solidarity from the EU, which would contribute
notably to the transformation of the socio-economic structures of both countries.
Portugal and Spain were, together with Greece and Ireland, the main beneficiar-
ies of the structural and cohesion funds before the 2004 enlargement, and net
recipients from EU budget.* This financial solidarity enabled both countries to
improve their infrastructure and competitiveness, to achieve high rates of eco-
nomic growth and to increase their convergence with the EU per capita income
(Chislett 2004).> Notwithstanding, the recent financial and economic crisis has
jeopardized the positive results achieved so far, especially in Portugal, where the
effects had been more modest and the crisis broke out much earlier.® As chart 2
shows, from 1989 to 1993 Spain was the main beneficiary of EU financial inter-
vention in absolute terms, followed by Italy and Portugal, the latter ranking first
when taking into account the gross domestic product of each country. Moreover,
in the following financial period going from 1994 to 1999, Spain more than dou-

“Structural policy was reinforced by the Treaty of Maastricht, which also created the cohesion
funds to, in principle, help Greece, Portugal, Spain and Ireland to meet the convergence criteria for
the EMU.

% Both countries reached historic highs in the IMD international competitiveness index in 2000,
ranking 25 and 28 respectively. However, in the 2010 IMD index Spain ranked 36 and Portugal 37.
® Whereas the Portuguese economy started to slow down in 2001, Spain would not start noticing
the crisis until 2007.
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bled its receipts in both relative and absolute terms, and Portugal also increased
its allocation, remaining the member state getting more funds as share of total
GDP. In chart 3, we can observe how EU funds to Spain started to fall as from
2004 as the result of both enlargement and a good economic performance,
whereas in Portugal they remained at pre-enlargement levels.

Chart 2.- EU structural intervention
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Chart 3. -Operating budgetary balance: expenditures
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"European Commission, ‘First Report from the Commission on Economic and Social Cohesion’,
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8European Commission, EU Budget 2006 Financial Report. Luxembourg: Office for Official Pub-
lications of the European Communities, 2007. European Commission, EU Budget 2008 Financial
Report Luxembourg: Office for Official Publications of the European Communities, 2009.
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Life conditions have improved in both countries during their twenty-five years of
membership in the EU; however, socio-economic progress has been more sub-
stantial in Spain. For instance, in the Human Development Index, which consists
of three indicators related to health, education and living standards respectively,
Spain has moved from 0.704 in 1985 to 0.863 in 2010, coming up to the 20 posi-
tion in the world ranking, whereas Portugal has improved from 0.657 in 1985 to
0.795 in 2010, moving up to the 40 place.’ Indeed, citizens’ satisfaction with the
life they lead has improved steadily in Spain reaching the EU average, whereas in
Portugal it has decreased for the last fifteen years.

Chart 4.- Citizens’ satisfaction with life they lead (net values)™
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Strong Support for EU Integration

Whereas some authors have stressed the importance of historical and socio-
political factors to explain extensive public support to the EU in some member
states (Eichenberg and Dalton 1993), others have associated it with the percep-
tion of individual and collective economic benefits (Anderson and Reichert
1995). The case of Spain and Portugal shows in which ways both types of factors
are important.The success of their democratic transitions, the modernization of

®In the HDI, the indicator Health is measured as life expectancy at birth, Education as mean years
of schooling and expected years of schooling, and Living standards as the GNI per capita. Yearly
data can be found at the website of the United Nations Development Programme
http://hdr.undp.org/en/statistics/

10 satisfaction with life has been calculated as the difference between the rate of citizens that feel

fairly or very satisfied with the life they lead and the rate of respondents that say to feel fairly or
very unsatisfied.
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their countries, the economic development and the restoration of their interna-
tional role all have been traditionally associated to EU membership by Spanish
and Portuguese political elites, which together with their clearly pro-European
discourse and attitudes have contributed to preserve the strong support the EU
already enjoyed among their citizens. However, to which extent does this support
respond to interest- or identity-based factors? Did both countries experience a
similar evolution? Is the economic crisis having the same impact in both?

Support for EU integration can respond to some perceived and relatively
concrete interest (utilitarian) or to the endorsement of the values and principles
in which it is founded (affective). Although different scholars have measured in a
different way utilitarian (specific) and affective (general) support to the EU, for
the purpose of this study utilitarian support will be operationalized as the per-
centage of respondents in the Eurobarometer surveys from 1986 to 2011 that
think that their country has benefited from membership to the EU (Single Mar-
ket, etc.), whereas affective (diffuse) support will be measured as the percentage
of respondents that think that this membership is, generally speaking, a good
thing. Two general remarks can be made regarding the overall evolution of both
indicators in the EU. Before the elaboration and ratification of the Treaty of
Maastricht, the level of affective support to the EU in member states reached as
average values over 60%, with the level of utilitarian support remaining below.
The economic crisis and the debate about the democratic deficit in the EU
brought both rates to decline in the years after. In June 1995, only 38% of citi-
zens (33% in Spain and 35% in Portugal) felt fairly or very satisfied about the
democratic functioning of the EU, whereas 48% felt unsatisfied (55% in Spain
and 46% in Portugal)."" After 1996, the level of affective support stabilized be-
tween 50-55%, being progressively surpassed by the level of utilitarian support.
This trend could speak for the change from a permissive consensus to a con-
straining dissensus in EU policy making (Closa and Piedrafita 2011; Hooghe and
Marks 2008). Some of these features can also be observed in the evolution of the
indicators in Spain and Portugal, though with some peculiarities.

“Data from Eurobarometer 42, Spring 1995. In 2000, 56% of EU citizens felt satisfied (75% in
Spain and 50% in Portugal) whereas only 38% felt unsatisfied (23% in Spain and 45% in Portugal).
In 2009, 54% felt satisfied (59% in Spain and 48% in Portugal), and 32% felt unsatisfied (30% in
Spain and 39% in Portugal).
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Chart 5. - Spain and Portugal’s support to the European Union
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In the years after accession, Spain’s affective support was above 60%
and close to the EU average, although the utilitarian support was extremely low,
with less than 20% of Spaniards perceiving the benefits from their country’s
membership to the EC. Initial support was thus basically affective, a diffuse and
emotional reaction to the values that Europe represented, rather than utilitarian;
membership was valued for political reasons rather than for specific economic
benefits (Barbé 1999: 20). Support in Spain plummeted, with the EU average, as
from 1991. Social discontent after the Treaty of Maastricht was further aggravat-
ed in this country by a severe economic crisis with high unemployment rates,
increasing commercial deficits with the EC coinciding with long transitional
periods still in force, and tensions in domestic politics due to some corruption
cases. After 1997, support to the EU soared, and as from 1999, coinciding with
an impressive economic development and the implementation of the EMU, the
utilitarian support started to reach similar values to the affective support. In May
2007, more than 70% of the respondents believed that Spain had benefited from
being a member of the EU and that, generally speaking, membership was a good
thing. The recent economic crisis and growing tensions in domestic politics had
an impact on both indicators, which went below 60%. However, they still remain
above EU average, which together with the significance of the affective dimen-
sion in Spain’s support to the EU integration, lead one to think that this might be
a slight temporary downturn. Indeed, support for the EMU and the Euro was still
above 60% in 2010, and the level of European identification remained high, as it
is explained below.

In Portugal, right after the accession negotiations only 37% of the citi-
zens believed that their country had benefited from being a member of the EC.
However, this trend was reversed immediately, with the utilitarian support peak-
ing up to 82% in the early 1990’s. During the next ten years, the utilitarian sup-
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port in Portugal was around 20 percentage points higher than the EU average,
and even exceeded the level of affective support in that country, which in any
case reached values similar to those in Spain. The economic slowdown initiated
in 2002 was a turning point in this trend, and both rates started to decline with
ups and downs. In 2010, only 54% of the Portuguese citizens thought their coun-
try had benefited from being a member of the EU and just 43% believed mem-
bership was a good thing in general (even below 57% and 49% EU average).
Therefore, the impact of the economic crisis on the level of support to the EU has
been higher than in Spain, probably because the utilitarian dimension is more
significant in Portugal. This can respond to the fact that the national identity is
more prominent in this country (as also noted in the analysis of the attitudes of
the political and economic elites in the previous section). Whereas in Spain, peo-
ple that see themselves as both Spanish and European in the near future clearly
outnumber those that only see themselves as Spanish (especially as from 1998),
the number of citizens that see themselves as only Portuguese has traditionally
outnumbered those that see themselves as both Portuguese and European (alt-
hough this tendency is changing recently).

Chart 6.- European identification*
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Traditionally, Portugal’s and especially Spain’s support for the Euro had
been very high. Even before implementation of the third stage of the EMU
(1999), Spanish citizens that were “very much for” or ‘somehow for’ a common

2 The level of European identification has been operationalized as the difference between the
percentage of citizens that see themselves as ‘national’ and European at the same time, and those
that only see themselves as ‘national’.
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European currency outnumbered those ‘somehow against’ and ‘very much
against’ in 42 percentage points, 27 in Portugal and 16 in the EU (chart 7). This
shows the strength of pro-integration perspectives in both countries, especially in
Spain. From 2001 to 2003, support for the EMU and the Euro outnumbered re-
jection in 49 percentage points in Spain, 39 in Portugal and 29 in the EU, which
reflected the perception of the actual benefits by the citizens. The recent financial
and economic crisis has had a negative impact on public endorsement of the
EMU, especially in Portugal. Nevertheless, according to the last Eurobarometer,
83% of the Spanish and 72% of the Portuguese citizens believe that the EU
should take a stronger role in the regulation of the financial markets, and most of
respondents in these countries consider the EU the best able to take effective
actions against the effects of the financial and economic crisis (EB-74, autumn
2010).

Chart 7.- Net support for the EMU and the Euro®®
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It seems logical that Portuguese and Spanish citizens’ support for the
EMU declined after the delicate situation they had to go through facing bail-outs
and aggressive deficit cuts that were directly associated with belonging to the
Eurozone. However, the negative effect of the crisis might be going beyond. In
recent years, citizens’ trust in the EU and its institutions, which had traditionally

Net support for each year has been calculated as the difference between the percentage of re-
spondents “‘very much for’ or ‘somehow for’ a common European currency and those ‘somehow
against’ and ‘very much against’ for the years before 1999, and as the difference between the per-
centage of respondents ‘for’ and those ‘against’ the European Monetary Union with one single
currency for the years after. Net support for each period corresponds to the mean of the values for
those years.
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been well above EU average and even about their trust in their own national insti-
tutions, has plummeted (together with trust in their national governments). In
2010, it reached a historic low in both countries, with only 43% of Spanish and
45% of the Portuguese citizens (42% EU average) tending to trust the EU.* Oth-
er indicators of pro-integrationist attitudes have also suffered in recent years. For
instance, public preferences for a stronger European Parliament and the so-called
Eurodynamometer, which had been traditionally high in both countries, have
declined considerably.*® Although it is still early to confirm whether this trend is
going to persist, it should not go unnoticed.

Chart 8.- Trust in the EU, the national parliament and government.
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Spain and Portugal share a similar understanding of EU membership in
which lies much of their support to EU integration. Identification of EU member-
ship with the break with the past, democracy, modernization, prosperity and soli-
darity, together with the prominence of pro-European attitudes in domestic poli-
cies, fuelled a strong support for the EU integration over the time in both coun-
tries. The affective dimension of this support has been traditionally significant,
although in Portugal it has plummeted in recent years. The utilitarian dimension
was from the beginning quite relevant in Portugal, whereas in Spain gained sig-
nificance as from 1996. In Spain, there is a higher identification with Europe,
while the national sentiment is more patent in Portugal, which might explain

14 Specific trust in the European Commission, the European Parliament and the Council of Minis-
ters also declined in 2010 in both countries.

The Eurodynamometer reflects citizens’ preferences regarding the speed of the integration pro-
Cess.
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stronger support for the Euro and the Constitution in the former.'® Nevertheless,
indicators about pro-integrationist attitudes have been generally high in both
countries, also trust in the EU and its institutions.!” However, in the wake of the
recent economic crisis both support and trust have declined, especially in Portu-
gal.

Support for Enlargement despite the Costs

It is not only as the result of ‘deepening’ but also ‘widening’ that the EU under-
goes substantial changes and constructs itself. Member states (and the EU as a
whole) might endorse the accession of a third country for the net benefits that it
can bring about and/or because it is to promote certain values or principles. Like
further integration, enlargement enjoys wide support among citizens and political
elites in Portugal and Spain, which is closely connected to their particular under-
standing of EU membership. To which extent does this support respond to inter-
est- or identity-based factors? Did Spain and Portugal take a similar stance in
Eastern enlargement? Can we observe similar attitudes regarding future enlarge-
ments?

We can distinguish between the instrumental and the identitarian dimen-
sion in support for EU enlargement. In the first case, support derives from expec-
tations to pursue specific goals and maximize particular interests. In the second,
it stems from conformity with the principles and values that justify the policy
according to one’s identity and/or from the will to conform to collective expecta-
tions. Some authors have explained the position of member states in Eastern en-
largement on the basis of their economic and geopolitical interests (Moravcsik
and Vachudova 2003; Schimmelfennig 2003), whereas other have underlined the
role played by common identities, collective values and norms (Piedrafita 20086,
Riddervold and Sjursen 2006, Zavorowski 2006). The fact is that the open char-
acter of the EU project, its foundational principle to bring closer the peoples of
Europe, its commitment with peace and democracy in the continent, and the his-
toric responsibility towards the Central and Eastern European Countries
(CEECs), all contributed to push enlargement ahead even though the costs and
challenges could exceed the benefits (Sedelmeier 2005; O’Brennan 2006).

Spain and Portugal were two peripheral states that would not benefit
much from enlargement but that, nevertheless, supported the process. In this sup-
port, the identitarian dimension was more significant than the instrumental di-
mension. Neither Portugal nor Spain would extensively benefit from trade crea-
tion with the CEECs as the result of enlargement, since they barely had relations

16 Support for the Constitution was 72% in Spain and 61% in Portugal, according to the Euroba-
rometer 62 (Autumn 2004).

Spain has stood out in support for the Euro, a EU government or a Constitution for Europe,
whereas Portugal has ranked higher in other indicators such as the Eurodynamometer or the prefer-
ence for a stronger EP.
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with these countries and were located quite far away. Moreover, they risked trade
diversion effects, that is, their exports to EU markets could be replaced by prod-
ucts coming from the new member states due to their comparative advantages.
These also would attract direct foreign investment previously arriving to the Ibe-
rian countries, and which had been essential to finance their economic develop-
ment (Martin et al 2002; Turién and Veladzquez 2004; Crespo et al 2004). The
other financing source, the EU funds, was also at stake. The new member states
would become the main beneficiaries of the structural and cohesion funds, with
especially Spain reducing its receipts and probably becoming a net contributor
(Martin and Sanz 2003; Sanz 2005). On top of that, the Iberian member states
feared to become more peripheral in a Union whose core was moving to the
Northeast, and to lose their capacity to promote EU external action on Latin
America and the Mediterranean rim countries.

Nevertheless, Portugal and Spain supported Eastern enlargement for the
principles and values in which the policy was justified, which had a special reso-
nance in these two countries due to their particular experience and understanding
of EU membership. Europe represented for the Iberian countries the exit gate
from their authoritarian past and the key to consolidate their new democracies;
now they could not deny the same right to the CEECs. Membership had exten-
sively contributed to the economic modernization and development of both coun-
tries; now, they could not deprive the CEECs from receiving that solidarity. Both
the Portuguese and the Spanish governments had joined the EC with the clear
purpose to bring their countries to the core of the organization displaying a very
pro-European discourse; now, they could not oppose such a fundamental project
about what the European Union was and would become (Piedrafita 2010; Schuk-
kink and Niemann 2010).** “The Spanish government wanted to show its pro-
Europeanism, not only because we were newcomers and had to gain credibility,
but also because we were true Europhile. We always considered Europe as the
solution to our national problems, and we could not deny the same perspective to
the Central and Eastern European countries.”*® ‘EU member states felt guilty for
the recent past of the Central and Eastern European countries, for abandoning
them, and responsible for their future. We had to avoid another Yalta and en-
largement seemed to be the best solution. It was a historic decision that Spain
could not oppose because we had benefited extraordinarily from Europe to con-
solidate our prosperity and our future, we were the newcomers, and we were
constantly showing off our pro-Europeanism.”®**In general, Spain could not op-
pose any enlargement. We were the new member of a ‘selected club’. Now, that
there were others knocking at the door, we could not keep it closed. As newcom-

18 For the interviews with the Portuguese policy-makers sustaining this argument, see the work of
Schukkink and Niemann (2010).

19Leading Spanish Socialist MEP, interview with author, 29 November 2005.

2High-level diplomat in Spain’s Secretariat of State for the European Union and the Spanish
REPER, interview with author, 6 June 2006
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ers, we were very concerned about the image that the other partners had about us.
We had to gain credibility and demonstrate we were a good partner, and we were
very pro-European. In the particular case of Eastern enlargement, there was a
strong impact of our historical memory, our own experience, the great empathy
we felt towards those countries.”®* “We had to support these countries. We had
suffered the same in our own skin! We would have never denied them the soli-
darity that we had received.’?

However, this support was not that straightforward from the beginning.
During the negotiations of the association agreements with the CEECs (1990-
1991), both the Portuguese and the Spanish governments objected the inclusion
of a membership clause in the treaties. They believed it was still too early and
risky to speculate about the scope of the political events taking place in the
CEECs, and they contended it was essential to ‘deepen’ the Community before
any ‘widening’. However, the risk of a setback in the reform process and grow-
ing conflict in the former Soviet Union and Yugoslavia, on the one hand, and the
ratification of the Treaty of Maastricht and the launch of enlargement talks with
the EFTA countries on the other, began to put into question the appropriateness
of staving off a clear endorsement of Eastern enlargement (Piedrafita 2010). It
was in the 1993 Copenhagen European Council that the Twelve finally gave their
welcome to those associated countries willing to join the EU provided that they
met some economic and political criteria.

The initial objections about the timing led some argue that the Spanish
and Portuguese government had to accept the agreement because they were ‘rhe-
torically trapped’ (Schimmelfennig 2003). However, interviews with the main
policy-makers have confirmed that, if before they felt to have legitimate claims
to postpone the agreement, in the new context they did not. After enlarging to the
‘rich countries’ and concluding the ‘deepening’ process, and in view of the social
unrest in Eastern Europe, the decision could not be delayed any longer. Indeed,
the Portuguese and the Spanish governments continued legitimizing the decision
afterwards in Identitarianterms. Eastern enlargement was about reconciling Eu-
rope, the great reunification, the key for security and stability in the whole conti-
nent. It was a moral and historical challenge rather than economic or financial
(Piedrafita 2006; Schukkink and Niemann 2010). Moreover, the Iberian gov-
ernments facilitated the 1997 Luxembourg European Council agreement to start
the negotiations with a group of candidates, favored the later inclusion of the
other applicants, and contributed to the progress of the accession negotiations
with a cooperative attitude during the talks and in particular with their two presi-
dencies of the Council (Piedrafita 2010; Schukkink and Niemann 2010). This all

ZHjigh-level diplomat in Spain’s Secretariat of State for the European Union, interview with author,
19 May 2006

2Top Official at the Secretariat of State for the European Union, interview with author, 5 April
2005
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speak for the significance of the identitarian dimension on Spain’s and Portugal’s
support for enlargement. Nevertheless, there was also an instrumental dimension
in both governments’ strategy to take advantage of the situation to advance their
priorities in other policy areas and to achieve their goals for the necessary institu-
tional reform and the future of the structural policy.”

Despite the instrumentality perceived during the negotiations, the identi-
tarian dimension of support to enlargement prevails. Actually, in the case of Tur-
key, where the expected costs are especially high and there is not a favorable
political climate which could bring pressure on reluctant member states, both the
Spanish and the Portuguese governments have consistently shown their support
for the enlargement. According to the above mentioned IntUne study, Portugal
and Spain are among the member states with the lowest percentage of the politi-
cal elites (25.3% and 23.7% respectively) thinking that Turkey might constitute a
threat for the cohesion of the EU (Jerez-Mir and Véazquez 2009: 19). Concern is
naturally higher among economic elites, but still lower than in most other mem-
ber states. Political and economic elites in both countries think that enlargement
to include other applicant countries would neither be a threat to EU cohesion.

B During the 1990’s, EU relations with Latin America and Mediterranean rim countries were sub-
stantially strengthened. In negotiations of the Treaty of Nice, the Spanish government refused to
accept any agreement that would not give a Spain an increase of the votes in the Council higher
than any increase for the other large member states; whereas the Portuguese government was
against measures to correct increasing overrepresentation of the smaller member states. Additional-
ly, both countries (together with Greece) accepted that cohesion policy be switched to qualified-
majority voting only after the adoption of the multi-annual financial perspectives applicable as
from 1 January 2007. In the framework of the accession negotiations during the 2001 Swedish
Presidency, the Spanish government also tried to force a commitment to consider the impact of the
‘statistical effect’ in the next financial perspectives.
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Table 1 - Perception of enlargement as a threat

Enlargement Enlargement to include
to include Turkey countries other than Turkey is a
is a threat threat

Political elites |Economic elites | Political elites |Economic elites

Great Britain 14,30% 38,10% 6,10% 14,30%
Italy 18,30% 38,10% 22,10% 43,90%
Spain 23,70% 35,20% 13,00%)| 25,90%
Portugal 25,30% 40,00% 19,00%| 35,10%
Czech Republic 33,80% 47,60% 15,60% 31,70%
Germany 34,20%| 51,20% 36,80% 42,90%|
Lithuania 46,80% 65,00% 23,10% 23,10%|
Poland 46,80% 34,10% 12,00% 12,20%
Bulgaria 47,40% 62,50% 27,30% 26,20%|
Denmark 49,20% 61,50% 38,50% 38,20%
Austria 49,40% 42,40% 30,30% 12,10%
Slovakia 57,50%| 55,00% 12,80% 10,00%
Estonia 57,70%| 51,30% 29,00% 33,30%)
Hungary 58,20% 68,30% 32,40% 31,40%
France 58,40%| 61,00% 57,40% 69,80%|
Belgium 63,80% 50,00% 60,80% 50,00%

Source: Jerez-Mir and Vazquez (2009, 19)

Likewise, the pro-enlargement attitude is dominant among the general
public. Even during the negotiations themselves, with the public debate rife with
heated discussions for the loss of structural funds, the Spanish citizens “for’ the
EU to include new members outnumbered those ‘against’ in 43 percentage
points, 27 in Portugal. Net support for the accession of Croatia is also high, espe-
cially in Spain (chart 9). In the case of Turkey and Albania, while Europeans ‘not
in favor’ clearly ‘outnumber those ‘in favor’, both in Portugal and Spain net sup-
port is positive. In April 2008, 55% of Europeans were not in favor of enlarge-
ment to Turkey, whereas in Spain the majority (48%) was in favor, 42% in Por-
tugal. This is another indicator of the significance of the identitarian dimension in
support for enlargement, especially in Spain. As a matter of fact, Portuguese and
Spanish citizens tend to play down the costs of enlargement more than EU aver-
age (chart 10). An overwhelming majority also agrees that the more countries are
in the EU, the more peace and security will be guaranteed in Europe. Finally,
whereas most Europeans do not think that the EU should help financially the
applicants, in Spain and especially in Portugal most of the respondents tend to
agree.
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Chart 9 - Net support for EU enlargemen
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Chart 10 - Approach to enlargement
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Source: data from Eurobarometer May 2002.

Conclusion

Strong public support for EU enlargement in Portugal and especially in Spain is
explained to a great extent on the basis of their own experience and their
particular understanding of EU membership rather than on specific interests. The
identitarian dimension of support for enlargement is also very significant among
the polical elites. The Iberian governments supported Eastern enlargement
despite the costs because of their understanding of Europe as a guarantor of
stability and democracy, the similarities with their own experience, and their will
to demonstrate their pro-Europeanism. Governments in both countries have also
shown their support to the enlargement to Turkey.

Likewise, Portugal’s and Spain’s understanding of EU membership as
the key to break with their past, consolidate their democracies, modernise the
country, increase prosperity and regain their role in world politics, has
contributed to maintain a high level of support and trust in the EU among their
citizens and nurtured very pro-European attitudes during these twenty-five years
of membership. However, the recent economic and financial crisis is changing
this picture and might spark a change of the way they understand their
membership to the EU. The effect is clearer in Portugal, where a weaker
European identification and a stronger utilitarian dimension of support to the EU
combine with a more limited socio-economic progress in previous years and a
more relevant impact of the crisis in recent times.
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How Spain Implements European Law
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|. Preface

The construction of Europe began with the building of a common market. Then,
it expanded its objectives in order to address the new problems arising from its
own success. Fifty years later, a worrying imbalance can be observed. Economic
integration has gone so far as to achieve the merging of national currencies and
the holding of a simple passport, while the integration of Europe’s peoples and
citizens is still in its infancy.

A unified Europe needs a unified law. From the beginning of the EC/EU
there has been an intense debate whether the EU should remain a large market or
should become something much more intense. In the second case, the EU needs
to have a single territory, a single currency and passport, an internal market with-
out borders and also a single law. St. Matthew (Matthew, 12, 25) said that “no
kingdom can be at war with itself without being laid waste; no city or household
that is at war with itself can stand him”.

To have and apply a single law: As the European Commission’s Strategic Objec-
tives declared:

Failure to apply European legislation on the ground damages the effec-
tiveness of Union policy and undermines the trust on which the Union depends.
The perception that “we stick to the rules but other don’t”, wherever it occurs, is
deeply damaging to a sense of European solidarity ... Prompt and adequate trans-
position and vigorous pursuit of infringements are critical to the credibility of
European legislation and the effectiveness of policies. (Commission of the Euro-
pean Communities, 2005: 5).

I1. An Overview on Community Law

Community law is the law enacted by the EU institutions, which is integrated in
the legal systems of the Member States (MS) and is applied to the jurisdictional
organs. Community law benefits from the fragrances of the laws of all European
peoples and constitutes an insuperable instrument for the harmonization of the
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law in the world through the convergence of the two main legal systems of com-
mon law and civil law.

I11. The Acquis Communautaire

The term acquis communautaire (Community acquired) refers to the total body of
EU law created and accumulated in the EU thus far. All European countries that
wish to apply for membership of the EU must justify that they have integrated the
acquis communautaire within their legal system. That is why candidates general-
ly start introducing the necessary changes progressively as soon as they submit
their membership application. During the process of the enlargement of the Eu-
ropean Union, the acquis was divided into 31 chapters for the purpose of negotia-
tion between the EU and the candidate MS for the fifth enlargement.

IVV. EU Sources of Law
A. Primary or Origin Legislation

a. Treaties

The Treaties are considered to be the "constitution” of the European Union. They
imposed binding obligations on the signatory states particularly with regard to
the supremacy of the Treaties and enacted European Community legislation over
national laws. The Treaties form part of the national law of each member state.

i. Founding Treaties and Amending Treaties
e European Coal and Steel Community, Paris 1951
European Economic Community, Rome 1957
European Atomic Energy Community, Rome 1957
Treaty establishing a Single Council and a Single Commission (Merger
Treaty), Brussels 1965
Single European Act, Luxembourg 1986
Treaty on European Union, Maastricht 1992
Treaty of Amsterdam, 1997
Treaty of Lisbon, 2000, which entered into action a few days after its ap-
proval by the Czech Supreme Court.

ii. Treaties of Accession
e Treaties of adhesion Denmark, Ireland and UK, which entered into action
1-1-1973.
Second enlargement: Greece, 1-1-81
e Third enlargement: Spain and Portugal, 1-1-86
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e Fourth enlargement: Czech Republic, Estonia, Hungary, Latvia, Lithua-
nia, Poland, Slovakia, Slovenia, Malta and Cyprus, 1-5-04.
e Fifth enlargement: Romania and Bulgaria, 1-1-07.

iii. Bilateral agreements
e Agreements between the EC and the African, Caribbean and Pacific
Group countries (ACP countries) (Lomé Conventions).
e Other agreements between the EC and third countries, e.g. the Agree-
ment on the European Economic Area.

b. Other documents
e At the Agenda 2000, the Commission's detailed the strategy for strength-
ening growth, competitiveness and employment and widening the Euro-
pean Union in the early years of the 21st century.

B. Secondary or Derivative Legislation

e Major policy-making legislation issued by the Council itself or in con-
junction with the European Parliament begins with a Commission pro-
posal which is submitted to the Council. The European Parliament is
consulted, as may be the Economic and Social Committee, and both in-
stitutions can issue opinions on the proposals. The Commission also is-
sues legislation in its own right to implement or regulate existing policies
on the basis of authority given by the Treaties.

The following are the main types of legislation:

a. Regulations

The regulations become directly part of the national law of the MS. They are
binding and directly applicable (meaning that they do not have to be implement-
ed by any national legislation) to all member states. If there is a conflict between
a regulation and an existing national law, the regulation prevails. Among the
many examples, we can cite the Regulation 880/92 on Community eco-label
award scheme and the Regulation 1346/2000 on insolvency proceedings, which
were immediately applicable after their adoption.

b. Directives

The directives have to be implemented by national laws. They require that MS
change their national laws within a stated period of time in order to give effect to
the directive aims. Directives are used to bring different national laws into line
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with each other and are particularly common in matters that affect the operation
of single market (Puerta, 1999). A good example is the fourteen company law
directives that intend to harmonize company law in the EU. There are also single-
objective directives, such as the Directive 95/46/EC of the European Parliament
and of the Council of October 24, 1995 on the protection of individuals with
regard to the processing of personal data and on the free movement of such data,
the Directive 97/7/EC of the European Parliament and of the Council of May 20,
1997 on the protection of consumers in respect of distance contracts, and many
others.

c. Decisions

The decisions address a specific problem. They are not legislative instruments
aimed at the general public, unlike the regulations, and are binging in their integ-
rity, unlike the directives. The decisions are binding upon those they are ad-
dressed. One example is the Decision of the European Parliament and Council
for the 6th Environment Action Program, which obliges the EC to present strate-
gies within a given time and including certain elements.

d. Other

i. Decisions of the European Court of Justice (ECJ)

These are binding on the parties to whom they are addressed, whether MS or
individuals. See, for example, Commission v Spain C-92/96, judgment of 1998-
02-12 (environment and consumers), and Interior v Commission, T-124/96
judgment of 1998-02-06 (Law governing the institutions). See also the judgment
of the ECJ in Case C-249/96 Lisa Jacqueline Grant v South-West Trains Ltd
(discrimination based on sexual orientation is not covered by the equal pay rules
of the Treaty), etc.

ii. Recommendation and opinions

These have no binding force, but merely state the view of the institution (such as
the Commission) issuing them. For example, the opinion of the Advocate Gen-
eral Finely delivered on 5 February 1998 in C-170/96 Commission of the Euro-
pean Communities v Council of the European Union or Recommendation No. R
(95) 13 of the Committee of Ministers to Member States concerning problems of
criminal procedure law connected with information technology.

As the EU is becoming larger and more integrated, the number of secondary leg-
islation is exponentially increasing. In 1970, we can count 46 regulations and 20
directives; from 1998 to 2004, 18.167 regulations and 750 directives were re-
leased. In Germany, the Ministry of Justice said that between 1998 and 2004,
84% of all next law originates in Brussels and only 16% in Berlin.
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V. Implementation

“The policy of European integration is in reality an exercise of war and peace in
the 21st century.”- Helmut Kohl

A. Transposition of Sources of Law

a. Implementation of regulations

As we saw, regulations need not to be transposed because they are immediately
applicable to all citizens; directives need to be transposed. For example, Regula-
tion 1346/2000 CE on insolvency proceedings need not to be transposed and,
therefore, when Spain approved the new Bankruptcy Law (Ley Concursal) 2003,
it did not transpose the Regulation, only the new law included a few provisions in
Title I and 1X on international bankruptcies so that the Regulation would not find
any obstacle for its full application in Spain (Trizo and Cambronero, 2003).

b. Implementation of directives

The first step towards implementation of directives is transposition (incorpora-
tion of the directive’s provision into national laws). Subsequent to transposition,
national agencies need to become familiar with their monitoring and supervising
tasks; the target groups of the policies, duly informed about their rights and obli-
gations, their behavior needs to be monitored and, in cases of non-compliance,
sanctioned. The transposition of directives can only be implemented following
their national transposition. The zeal for carrying out transposition varies with
each MS. Traditionally, the best performer is probably the UK, which at some
times has complied in 60% of all cases and the worst is Greece with 25.5%.
Spain is at 47.1%.

B. Steps for Transposition (Pacheco, 2008)

a. Need to transpose

There is a need to transpose the directive, totally or partially, unless the MS has
the directive’s matter already developed in its internal system. Indeed, the Euro-
pean Court of Justice (ECS) has declared that MS must not pass new legislation
measures to develop directives in the case that national legislation already covers
the objectives foreseen by the directive, but it requires guarantees that natural
legislation effectively covers the directive’s contents.

b. National implementing measures

The authorities of a MS must issue the necessary national implementing
measures, which vary from country to country, to incorporate the provisions in
the directive into national law

c. Form of transposition
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The proper form to guarantee the useful effect of the directive depends on each
MS legal system. The MS use different criteria in the process of transposition.
The ECJ says that transposition cannot be done through a verbal or a circular
instruction that can be easily changed. A correct transposition requires provisions
precise, clear and transparent so that everybody can understand their rights and
obligations. Transposition must be done totally and not through the referral to the
directive itself; avoiding uncertainties or introducing alien legal categories which
may complicate the execution; making express reference to the directive in the
preamble; and containing a derogatory provision of all annulled provisions.

The Spanish State Council (“Consejo de Estado”) resolved that the trans-
position norm must have the same rank as those which the matters of the trans-
posable directive currently have. The problem arises when such matters are sub-
mitted to the principle of reserve of law. Due to the length of the legislative pro-
cess, sometimes it is not possible to respect the transposition terms and the solu-
tion which has been found is the form of decree-law. If there is not such reserve
of law, the form of regulation is normally used. The Commission has issued use-
ful recommendations in the form and good practices on transposition of direc-
tives.

d. Procedures

In countries with a centralized political structure, the transposition is simple. In
countries, such as Spain with decentralized structures (autonomous communi-
ties), institutional autonomy operates accordant to the Constitution prescriptions.
In Spain, although at the beginning there was a tendency to expand the compe-
tence of the state, since 1989 the interpretation is more in favor of the autono-
mous communities and therefore, if the matter of the directive to be transposed is
a matter of autonomic competence, the transposition will generally correspond to
the autonomous regions.

e. Time period

Directives must be incorporated to the MS systems in the periods established by
each directive, regardless of their complexity. Currently, the time granted for
transposition averages 37 months for new directives, and 30 for amending direc-
tives. The ECJ has hold that, if the MS does not timely transpose a directive, it
infringes the EU Treaties and the Commission can open an infringement proce-
dure against the infractor. In Spain, in order to avoid delays, a Council of Minis-
ters resolution of July 1990 passed an instruction to accelerate the transposition
procedures, giving them priority character and recommending the relevant organs
to speed up.

f. Facts that may speed/delay the transposition
The performance with the transposition periods varies for a number of factors,
such as:
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from country to country

from different sectors with each country. It also depends on the interests
of MS governments (the “voluntaristic approach”)

from the complexity of the directive;

from domestic reasons;

federalism (Germany, Spain) v. unitarism;

administrative efficiency;

inter-ministerial coordination; and

involvement of national parliament

g. Notification
Once the directive has been transposed, the MS must notify such transposition
(the norms enacted) to the EU institutions and to the other MS.

h. Direct effects

Generally, the directive acquires direct effects when it is transposed into the na-
tional law. However, the directive may have direct effects, according to the ECJ
(ECJ: Ratti), provided that the MS has not yet transposed the directive, that the
directive defines subjective rights and that the rights are sufficiently determined
and not subject to conditions. There is a vertical direct effect (limited to the rela-
tions between public powers) (ECJ: Ratti) and a horizontal direct effect (limited
to the relations between individuals) (ECJ: Marshall) (Bulnes, 2006).

C. Infringements

a. Infringement of the transposition obligations

There are four types of infringements for which the Commission can launch an
infringement procedure: a) non-notification, b) non-transposition, c) late transpo-
sition, or d) wrong or incorrect transposition.

b. Stages of the infringement procedure

The following are the main steps of the infringement procedure.

complaints launched by citizens, ECOs, corporations;

the initiative of the Commission issues event;

non-communication of the transposition of directives by MS;

formal letter of notice (art. 226) transposition delay beyond 35

weeks;

e reasoned opinion (art. 226) (if no satisfactory reply, and after
giving the MS the opportunity to submit observations, the EC
may refer it to the ECJ);

o referral to the ECJ (art. 236);
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o ECJjudgment (art. 226);
e proceedings. Financial penalties (art. 228);

c. The transposition deficit

i. Time compliance

The majority, but far from, all national transposition instruments are completed
on time (Mastenbroek, 2003). Regarding time compliance, there are generally
three main groups of outcome: the first group (50% of cases) represents their
national instruments notifies on time; a second group of instruments (15% of
cases) has delay of less than 6 months; and finally, a third group of national
measures (35% of cases) are transposed more than 6 months late. The MS can be
generally clustered into three groups with Sweden and the UK performing the
best having a transposition delay of less than 2 months; Germany, France, Spain
and Ireland performance range below 30 weeks delay; the Netherlands, Greece
and Italy generally represent a group of their own performing worst with an aver-
age. There are a good number of periodical controls and studies on the state of
transposition of directives issued by different directorates, general secretariats,
etc. with regard to the sectors affected (internal market, public procurement, tax,
etc.).

There are also sectorial analyses. For instance, with regard to social di-
rectives, a study on Germany, Greece, the Netherlands, Spain and UK showed
that only in 42.7% of cases MS transposed in time, and that 17.5% exceeded the
deadline by more than two years (Haverland, 2007). The transposition deficit
target (the percentage of internal market legislation not yet introduced into na-
tional legislation by MS) was set by the European Council in 2001 in 1.5%. The
Internal Market Scoreboard July 2007 issued by the European Commission
showed that the transposition deficit which was 1.2% at the beginning of 2007
had increased to 1.6%, which means that MS were relaxing their implementation
efforts. According to the latest Internal Market Scoreboard of July 2008, for the
third consecutive time, 1.0% of Internal Market Directives for which the imple-
mentation deadline has passed are not currently written into national law. This
means that MS are again in line with the 1.0% target agreed by Heads of State,
which was to be achieved by 2009 at the latest. In total, 18 Member States are
either at or below the new target, while 13 MS achieved their best score so far.
Overall Denmark and Malta are the best performers, and Greece and Poland are
at bottom of the league. Among other nine MS, Spain reached the 1% target last
time round have managed to reduce their deficits even further.

According to the EC Secretariat General’s report on progress in notifica-
tion of national measures implementing all directives in force dated 5 September
2009, among the directives whose deadline for implementation had passed by the
reference date gave Spain 1645 out of an average for EC of 1652; directives for
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which measures of implementation have been notified 1633 out of an EC average
of 1634 and a percentage of notification of 98.97% out of the average of 98.91%.

ii. Compliance by sectors

Environment, taxation and customs union, energy and transport and employment
are the sectors that generally give raise to the maximum number of transposition
infringements. Justice, health and consumer protection and information are the
ones which give less.

Most MS are doing well when it comes to transposing EU internal market direc-
tives on time, but appear to pay less attention to transporting and then applying
those directives correctly. The number of infringement proceedings for incorrect
transposing of application of directives has increased constantly. Every year, the
Commission draws up an annual report on its monitoring of the application of
community law in response to requests from the European Parliament and the
MS. Four factors have been distinguished affecting the implementation of Euro-
pean policies at the national level: political institutions, the degree of coopera-
tion, citizen’s support for the EU and political culture in the MS (Lampinen and
Uusikylg, 1998).

d. Causes of delays in transposition

The transposition of directives is a question of political will. However, as we
have seen, delays of transposition are caused by combination of constitutional,
legal, political and operational factors whose effect cannot be judged inde-
pendently. Legal factors improving the speed of transposition are the transposi-
tion of directives with delegated instruments, avoiding national “extras” when
transporting directives and avoiding complications at the transposition stage by
anticipating transposition issues during the negotiation stage of the directive.
Political factors are: giving priority to transposition and activating the national
parliament at the negotiation stage. Operational factors include clear-cut lines of
administrative responsibilities to transposition, lack of administrative depart-
ments with the explicit task to specialize in transposition, and accurate and fre-
guent monitoring of progress.

As it has been said, whatever the degree of misfit with the new EU
norms and standards, the implementation of directives confronts two political
systems. This conforms to a view of the EU as a federal phenomenon with two
different levels of government (national and European). This multi-layer perspec-
tive suggests that the preference formation processes of the lower-level polity
and the higher-level polity are clearly distinct and implies that in cases where a
national government is unsuccessful in “uploading” its own preferences at the
EU level as the template for the joint measure or standard, it will try to resist
during the “downloading” process. Only in those cases where there is no national
protest against a specific measure during EU-level decision-making, implementa-
tion should be unproblematic according to such a mainly intergovernmental per-



96 Mullerat

spective. Non-transposition could hence be considered a means to protest against
being outvoted or otherwise “minoritized” in the EU’s policy process.

VI. How Community Law is Transposed in Spain (Steunenberg and Vier-
mans, 2006)

A. In general
A recent report of the Spanish Minister of Foreign Affairs on the evaluation of
compliance by Spain of the transposition of EU directives stated that, in line with
the traditional behavior that is recorded in subsequent monitoring of transposition
of directives, Spain continues to test a sustained effort to improve the transposi-
tion of directives. With only two exceptions, since 2004 Spain belongs to the
group of EU countries that meet the transposition targets set by the European
Council.

As previously stated, in the official scoreboard carried out by the Euro-
pean Commission in October 2007, Spain recorded a level of deficit of 1%, a
figure that is below the then permitted maximum of 1.5%, and that it equals the
future transposition deficit target set by the European Council for 20009.
Spain has managed to improve its rates of transposition of internal market direc-
tives. Indeed, in the control that closed in May 2008, it would have further im-
proved such index, presents only a transposition deficit of 0.8 per 100, two tenths
below the previous control result.

B. Complaint and Condemnation

In reality, Spain has had different periods between the first and the worst pupils
in the class and recently with an acceptable current performance. Spain has
transposed 98.5% of the EU directives in the internal market. Notwithstanding
this, Spain has received a good number of complaints/letters of notice from the
Commission for infringements in transposition of several directives in a variety
of subjects, such as money laundering, information and consultation, financing,
investment services, race equality, and some others.

Spain has also been condemned by the ECJ for transposition or applica-
tion infringements in several matters such as in environmental law such as Direc-
tives 85/337 and 97/11 (since a Valencia project did not affect the environmental
impact), Directive 2001 on copyright, directives on security in work, etc. The
Commission sent also reasoned opinions in 2006 to Spain, among others, over
non-communication of national measures on insurance mediation, market abuse
directive, occupational pensions, public procurement law, etc. Two of the sectors,
on which Spain has shown particular delay or bad transposition of directives, are
with regard to immigration and asylum and environment.
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C. Examples of Well Transposed Directives by Spain

The quality of the transposition of directives by Spain is unequal. In my profes-
sional experience, good examples of good implementation are:
o Regulations and directives harmonizing EU company law
o Directive 1985 on product liability
o Directive 94/45 on the constitution of an enterprise committee and a pro-
cedure of information and consultation of their employees, which was
transposed through Law 10/1997 of 24 April (replaced by Directive
2009/38).

But others have had worse luck like, for instance, the transposition on the
Timesharing Directive 94/47.

D. Spain and Environmental Directives

The acquis on environment law is broad and ambitious, applies to widely diverse
situations in MS, is administered by many different government agencies acting
at different levels and gives rise to a high level of public interest. Many problems
are due to late and incorrect transposition of directives, the former accounting for
125 new infringement actions during 2007. To these are added the sectorial chal-
lenges described in detail in the Communication on ‘Implementing European
Community Environmental Law'. The overall EU environmental acquis compris-
es over 500 legislative items and about 75% of all national environmental acts go
back to EU directive. It has been said that environmental policy is one of the
“legislation factories of the EU”.

Environmental directives can be subdivided into two main categories:
those aiming at establishing concrete environmental objectives and targets and
those that introduce procedures which should help to achieve more environmen-
tally sustainable action (which are the most numerous). Italy (61) and Spain (42)
were the countries with more infringements of these directives in 2006-2007. The
transposition of directives is often an important driver for the development of a
sector. This is the case for instance in the so expanded renewable energies in
Spain where transposition of Directive 2001/77 on renewables, and Directive
2006 on bio carburant have definitely helped the development of this sector (So-
lar, 2009).
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E. Spain and the Service Directive

On 28 December 2006, EC Directive 1006/123 regarding services in the internal
market came into force and MS have a transposition deadline of 3 years which
ends on 28 December 2009.

The transposition of this Directive is extremely complex since it affects all ser-
vice sectors (70% GNP) in which 66% of Spanish employees work. However, the
transposition into the Spanish legal system is viewed both as a challenge and as
an opportunity, as a unique occasion to lower unjustified or disproportioned bar-
riers to the access and exercise of a service activity in certain sectors, which will
encourage business activity and contribute towards improving regulation, gaining
in productivity, efficiency and employment.

VI. The Lisbon Treaty

Everybody is happy that the Treaty has finally gone into effect after the Czech
Constitutional Court has approved it. The Treaty will certainly provide a tool to
transform the EU into the world’s most dynamic power. We cannot overstate the
benefits of the Treaty because it has taken 8 years to be approved, it has required
2 different texts and 3 failed referendums, and it has caused endless trouble in the
Czech Republic, Ireland and the UK. However, the implementation of communi-
ty law will benefit from the Treaty of Lisbon and especially through the introduc-
tion of a full time President of the European Council and the Citizens’ initiative
(citizens may refer matters to the Commission).

Although the Treaty will not end all the EU’s problems, such as the pro-
spect of another Russian gas import crisis looming into the EU horizon, the seri-
ous foreign and economic policy problems and the lack of a common external
energy policy, the reality is that it will clearly advance the construction of Eu-
rope. As Jean Monnet said, “The Common market is a process, not a product”.

VI1I. Conclusion

There is a serious commitment of the Spanish government to ensure that EU
legislation is transposed into Spanish law through a fast implementation, on time
and correctly. Spain is an open MS in which the internal market rules operate and
in which those obstacles which prevent businesses and citizens the full and effec-
tive exercise of rights under Community law will progressively disappear.
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Abstract

This paper upholds thatlegal Europeanization has occurred so that European
membership has transformed, after 25 years from its accession in the case of
Spain, domestic legal standards to common European criteria, standards and pro-
cedures - even without legal uniform patterns - from public law to private and
economic law. This paper focuses its review on three topics: competition law,
internal market and consumers law, and private international law, taking into
full account that Spain is a non-federal, pluri-centric and pluri-legal, asymmetric
member State of the European Union.

1. Introduction and General Approach

The last 25 years have given rise to some specific questions for Europe, among
the first of which —both from a historical and from a present perspective— would
probably be what has been the legal and institutional added value for the “80’s
newcomers” not only to belong to, but to be full members of the European Union.
This review of the legal meaning of European membership —involving all its
implied consequences— is currently absolutely necessary, even peremptory, and
requires a review of current scenarios in the light of historical lessons. We will
deal with this issue after stating two facts. First, the accession of Greece, Portugal
and Spain to the European Communities was not only a step further on the way
for stronger European integration but also a tool for the consolidation of democ-
racy in Southern Europe. It also led to the inclusion of countries where welfare
levels, political cultures or social structures were rather far from Northern Euro-
pean standards — and in the case of Spain, the inclusion ofa State whose structural
weight and size supposed a gamble and a new shared experience for the Commu-
nity itself. Second, after the first democratic elections in 1979 and after the for-
mal presentation of its request for accession to the European Communities,
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Spain’s agenda was one of dealing simultaneously with three major political
currents. During the 1977-1986 decade the pursuit of the politically agreed trans-
formation was undertaken in parallel with the task of the democratization-
federalization and Europeanization of the country. The existence of a strong po-
litical will was present at the domestic level combined with political support at
the EU level. However, in the course of the last decade the results of this intense
task during the decade in question have appeared to be unfinished, at least as
regards the last two features: incomplete federalism at a national level, at times
hesitant “Europeanization”. This paper reviews this process under an objective
and positive approach, establishing connections between certain aspects of this
important experience.

a) The Concept of Legal “Europeanization”: Inwards and Towards

The concept of Europeanization has been developed over two decades by the
political science and international relations literature, showing how European
integration puts pressure on new EU members, as well as on the standards of
candidates and future candidates to adapt their institutions, structures and behav-
iors in accordance with a predominant European model (North 1990; Knill 2001).
From the legal point of view, this concept mainly involves: a) the ability and, in
fact, the capacity to undertake all European legal obligations necessary for full
membership under the EU Treaties, and specifically under the principles of the
primacy of European law and loyal cooperation between Member States, includ-
ing its consequences in the field of State liability (inward approach); and b) as a
process, the capacity to act and react by adopting “European” behavior, including
generating new legal/governmental common tools or choosing new “playing
fields” for the game (toward approach). The legal importance of the ECJ follow-
ing European membership and its consequences, clearly lies within the inward
approach, but is also clearly linked to the towardsapproach, a pro-active profile
of membership. Under a diachronic / synchronic approach (Cafaggi and
Gorywoda 2010, p. 8) legal Europeanization combines “a time-sensitive dia-
chronic analysis with a more explanatory synchronic examination,” in order to
identify points of change in the development of national private laws and explain
some critical events or turning points as causes of changes, inwards and towards.
Therefore, this brief mainstream examination is based on qualitative standards of
legal phenomena, rather than quantitative ones.

In the case of Spain, the issue of Europeanization —understanding this
concept both as a process and as performance— focused on and produced three
results: modernization of the country, economic development and social welfare
and mobility of persons and companies. These three objectives were served by a
conscientious policy during the first decade of timely adaptation to European
legal “acquis” of secondary law, developed under high technical difficulties due
to the complexity of the Spanish para-federal model. Let us say that the moderni-
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zation issue implied radical changes regarding the Armed Forces and a new com-
posed and pluri-centric Administration, as well as the impact of the new Europe-
an rules (consistent with constitutional constraints) on gender issues and on the
so-called Spanish market culture, as we will later see on reviewing competition
and consumers issues. The issue of mobility, implementing European regulations,
including educational mobility under two ERASMUS programs established for
European universities, has also been important for the development of Spanish
civil and institutional society.

b) What Does “Added Value” Mean In This Diagnosis?

Added value implies, from this perspective, law-buildingcapacities using and re-
creating new common playing fields at the European level. From this perspec-
tive, the first five years of the Spanish presence and membership in the EU were
not limited to this inward action and performance; indeed, Spain soon tried to act
as a new member, deriving all the possible consequences from its new status
(Powell 2006). In fact, not only did Spain accept very soon the 1992 Internal
Market Agenda, but during the time elapsing between its first presidency and its
second presidency President Gonzalez developed new aspects to Spanish Euro-
pean policy, notably linking the creation of new Spanish membership needs to be
developed by at least three new tools:1) developing a practical concept of cohe-
sion, as a response to the considerable effort for Southern economies to adapt to
freedom of movement and increased competition under the single market pro-
gram by 1992; 2) creating —during the late 80s and early 90s, by the Spanish del-
egation to the IGC of October 1990, which prepared the Maastricht’s agenda— the
concept of European citizenship,built from the concept of a pure European free-
dom of movement, and doing so by introducing a new “area” (space) of freedom,
security and justice; 3) and finally, invoking the Spanish cultural leadership in
the area, by creating the basis for a new for EU relationship and agreements with
Latin America.

The Spanish experience can also be seen as a laboratory. The country is
characterized by a high degree of legal diversity ad intra and ad extra, which
means that it can be seen as a perfect test of the most efficient and sustainable
degree of diversity possible in Europe in both ways. Membership itself is able to
create a proactive force for pursuing common objectives, in a sort of dialectic
functioning of the process of Europeanization. For instance, the Spanish legal
approach on gender in the Act against Gender Violence (Ley Organica 1/2004 de
Medidas de Proteccion Integal contra la Violencia de Género) and the procedures
and mechanism instituted therein could suppose — as the last Spanish presidency
of the EU tried- the establishment of new playing fields and new scenarios for
EU future rulings.
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c) Law and Judge: Legal Preemption of European Law and Domestic Judge
as Natural European Judge

The building blocks for the legal construction under the EU Treaties and ECJ
judicial development regarding the status of EU law and its enforcement by
Member States are (1) the primacy and direct effect of European law —previously
unlocked its constitutional basis: Treaties and secondary law— upon domestic
law, which carry further consequences in case of failure to implement common
legal obligations, both positive and negative, even providing for an objective
system of State liability; and (2) the involvement of not only the administrative
dimension, but also the judicial dimension in the implementation of European
law, with domestic judges acting as European “natural judges” under their do-
mestic framework of competences, including the well-known procedure of the
request for a preliminary ruling of the ECJ. The principles of primacy and direct
effect of European provisions entail, in fact, a legal preemption of EU rules over
domestic rules. After the Simmenthal judgment (1978), the “second generation”
of decisions the ECJ (after 1989) in this field had to do, on the one hand, with
more practical issues such as the scope of the protective effects of EU law as
regards individuals, and on the other hand, with the role of the judgein its imple-
mentation. In its Report to the 1995 IGC Conference, the ECJ held that “the suc-
cess of Community law in embedding itself so thoroughly in the legal life of
Member States is due to its having been perceived, interpreted and applied by the
nationals, the administrations and the courts and tribunals of all Member States
as a uniform body of rules upon which individuals may rely upon their national
courts.”

First, a key question concerns the scope of the direct effects of European
Directives (“... the useful effect of Directives might be weakened if individuals
were not able to invoke them before their national courts to ensure that national
authorities have kept within the limits of their discretion...”, Case 51/76). After
the Von Colson/Kamann and Harz judgments (1986), the legal basis for the deci-
sion came from Article 5 EC Treaty (currently Art. 4.3 TEU, principle of loyal
cooperation), which provides that all Member State authorities should “take all
appropriate measures” to ensure compliance with Community law. The ECJ then
held that this included national courts, which were obliged by virtue of Article 5
to interpret national law in accordance with the aims and objectives of the Di-
rective (Marleasing, 1990). During this important decade, ECJ decisions were
less concerned with primacy itself than with the ultimate consequences of prima-
cy in the field of judicial alternatives for the implementation of EU provisions.
So far, primacy has in practice resulted in the obligation for EU Member States
to protect rights conferred to individuals by EU law, including provisional pro-
tection by means of interim measures (Factortame I, 1990). The question arises
of which legal consequences deriving from this doctrine are to be supported by
Member States in case of infringement by maintaining non-adapted domestic
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rules? In the Francovich (1991) decision, a case of breach for non-transposition
of a Directive lacking direct effect, the ECJ stated that because of the rights con-
ferred, the Member State responsibility was fulfilled by means of the obligation
to make reparation for the loss and damage caused to those individuals.

Second, European membership does not only imply the obligation for
Member States to implement laws, but also the obligation for domestic judges to
act as European natural judges under the principle of loyal cooperation. To be
sure, this entails (Temple Lang 2006): a) a duty to set aside any rule of national
law of any private contract which could interfere with the full and complete ap-
plication of European law; b) a duty to fill gaps —mainly procedural ones— in the
Community legal order by supplementing rules and procedures; and c¢) a duty to
apply, perhaps expand, or even perhaps invent new national remedies in order to
effectively protect the rights or freedoms conferred or guaranteed by Community
law. Hence, the national judge acts as European natural judge (Ruiz-Jarabo Co-
lomer 1993).

In contrast with the total lack of requests for preliminary rulings coming
from Greek jurisdictions at the moment of Spain’s accession, Spanish jurisdic-
tions were very active in resorting to the ECJ from 1987 onwards: sometimes
misunderstanding the Community mechanisms (TCT 1987, Vila 1987), some-
times raising good-quality and interesting questions with the Court (Marleasing,
Publivia, El Corte Inglés, Canal Satélite Digital; for a general and qualified over-
view see Le Barbier-Le Bris 1998). Spanish courts became accustomed to direct-
ly applying EU law provisions, in accordance with the principles of primacy and
direct effect, setting aside domestic rules in case of conflict and developing the
well-known doctrine of the Supreme Court (Tribunal Supremo) and the Constitu-
tional Court (Tribunal Constitucional) (Pérez Tremps, 2009; see Chronicles in
REDE, RDCE and RGDE). The Spanish Constitutional Court handed down a
Declaration on 13 December 2004 (BOE num. 3, 4 January 2005; see comments
in Rodriguez Iglesias 2005; Cienfuegos 2011, pp. 171-172) which distinguished
between primacy of EU law and supremacy of the Spanish Constitution: “Prima-
cy and supremacy are categories which develop at different levels: the former, at
the level of the implementation of legal rules; the latter, at the level of the proce-
dures of construction of rules. The supremacy of the Constitution is compatible
with a procedural application establishing a preference in favor of rules other
than the domestic ones, provided it has a constitutional basis, precisely as in the
case of the provision of Article 93 of the Spanish Constitution.”” Let us mention
several Supreme Court decisions on EU affairs, as the Canal Satélite Digital
decision (STS 12 June 2003) on State liability arising out of a breach of EU law
in the digital TV decoding market, imposing a high reparation for loss of 26.4
million €; or the “Basque taxation” cases (STS 9 December 2004) annulling
some fiscal advantages of the Basque Country which had been held by Commis-
sion to be discriminatory and incompatible with European competition rules,
which was followed by another Supreme Court decision of 12 December 2007
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overturning this strict approach under the new and more permissive decision of
the ECJ in the Acores taxation case (ECJ 6 September 6 2006). It is not rare for
the Supreme Court to openly follow the legal reasoning of the ECJ and express
itself in equal terms (e.g. in the recent STS 24 June 2009, which reminds of the
Schulz-Hoff decision of 20 January 2009: Cienfuegos 2011, p. 172).

Spanish jurisdictions have been especially active in referring questions to
the ECJ for preliminary rulings (Judicial Report of the Activities of the ECJ
2009). Between 1986 and 2010, a total of 222 procedures were brought to Lux-
embourg (Greece, from a slow beginning, became more active over time after
2006, a total of 145 cases; Portugal brought to the ECJ some 67 cases for prelim-
inary rulings). The figures for some of the longer-standing Member States are as
follows: Germany, 1,731 references; Italy, 1007; France, 783; the Netherlands,
743; the UK, 477; and Austria, which was judicially very proactive after 1995,
with 348 requests for preliminary ruling.

Spanish infringement procedures based on the former Art. 226 EU Trea-
ty (now Art. 258 TFUE) are permanently open before the ECJ, and Spain is in a
medium position in relation to other EU Member States, mainly affecting envi-
ronmental, Internal Market and consumer matters. The ECJ statistics of 2010
(source: ECJ Report, Statistics, p. 85) show that between 2005 and 2009 Spanish
infringements examined by the Court were as follows: in 2005, 10 infringements
settled, 1 dismissed; in 2006, 10 settled, 1 dismissed; in 2007, 13 settled, 1 dis-
missed; in 2008, 15 infringements settled, 1 dismissed; and in 2009, 11 infringe-
ments settled, none dismissed. From these indicators it is possible to perceive a
gap between the stated goals of EU environmental and consumer law and the
Spanish implementation on the ground, but also —and what is more important, as
we will show in the second part of this paper— a situation of a gap between an
apparent willingness for legal Europeanization and a developing critical mass of
bad domestic practices on legal procedures and techniques for the transposition
of Directives, which cannot be justified on grounds of the domestic pluricentric
model.

2. - Some Specific Sectoral Issues: Competition, Internal Market, Private
International Law

a) Competition Law and Market “Culture”: Its Role on Modernization

At the outset, we choose to focus in this paper on the sector of competition law
not only because it plays a major role in EU life and the EU’s capacity to bring
conformity to structures, institutions and behaviors, but also because, even if
competition law contains a “regulation pack” of provisions, Europeanization
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under competition patterns implies much more: a complete change —not a formal
one- of a country in its habits and market culture.

Today it is beyond any doubt that the Spanish way to an open economy
was a long process which started at the end of the fifties with the Stabilization
Planning of 1959. It then grew rapidly during the sixties with the opening up of
Mediterranean countries to tourism and to a certain degree of economic devel-
opment, technocratically transforming its old-fashioned, closed economic struc-
tures and institutions. It was during this decade —more precisely in 1963- that the
first Act on regulation of competition saw the light of day, together with the first
Spanish request for accession to the EEC. The Competition Restrictive Practices
Act of 1963 (Ley 110/1963) was literally a textual copy of Arts. 85 and 86 of
EEC Treaty, to some extent adapted by the Cortes Espafiolas (Spanish Parlia-
ment) so as to set aside any eventual legal impact on a still totally controlled
market (Vila 1979, pp. 319-333). In any case, we can consider it as a sort of pure-
ly formal attempt or sign of Europeanization of the old regime.

Once a member of the EC, Spain began a national debate on all econom-
ic market regulation, seeking to transform the former “virtual” discipline into a
system of market competition; thus, it evolved from the 1963 Act to a true com-
petition regulation Act. It is interesting to note that even though the plan was to
simultaneously draft regulations on free competition and unfair competition (the
latter not covered by Arts. 85 and 86 of the EEC Treaty, but linked with other
EEC market and consumer regulations) the results were two different sets of
rules, the Competition Defense Act of 1989 (Ley 16/1989 de Defensa de la Com-
petencia), and the Unfair Competition Act of 1991 (Ley 3/1991 de Competencia
Desleal). Showing a remarkable lack of coherence in approach, the tasks of the
technical preparation of these Acts were entrusted respectively to different teams
in two Spanish ministries: while the Ministry of Economy dealt with the Compe-
tition Defense (free competition) Act under an EEC full legal pattern, the Minis-
try of Justice drafted the Unfair Competition Act under a typical German legal
model, quite inconsistent with the previous act. This shows, in a very important
chapter of the Spanish legal Europeanization process, an excess of “virtual” im-
petus but a lack of technical coordination for this purpose, which was a clear sign
of the path Spain followed for carrying out such tasks.

In any case, the Competition Defense Act of 1989 has been an example
of an efficient regulation, allowing Spanish institutions to Europeanize the mar-
ket, to open it and to do away with the Iberian region as the last closed market for
internal commercial interests as required under the free internal market for goods,
and in that way to benefit from a more open culture of free competition. But the
Spanish institutional framework of competition authorities depended on the Min-
istry of Economy until the creation of a new Comision Nacional de la Competen-
cia (National Competition Commission or CNC) and the regulations adopted
after 2003, implementing in many aspects the EU Regulation 1/2003: the Compe-
tition Act 15/2007, the Royal Decree 261/2008 (Regulation on Defense of Com-
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petition) and the Act 1/2002 establishing the coordination of the State and Au-
tonomous Communities’ Competences on Competition Defense. In fact, the
Comision Nacional de la Competencia is the public agency in charge of preserv-
ing, guaranteeing and promoting effective competition in markets at the national
level, and procuring consistent application of the Competition Act (Ley de De-
fensa de la Competencia or LDC) through exercise of the functions conferred by
the Act, through coordination of the activities of industry regulators and the
competent offices of the Autonomous Regions, as well as cooperation with the
competent courts. The CNC is now a unique institution independent of the Gov-
ernment, which incorporates the former functions of the Tribunal for Defense of
Competition, exercises its functions at a nationwide scale and is related to all
markets and sectors of the economy, being the national competition authority
integrated to a European-wide scale Network of authorities for the application of
EU competition law from the Spanish market, and of course at national scale.

Let us say that this process of adopting European habits in competition
law implies a clear but flexible process of getting structures and a behavior in-
volved in the market and means a praeter lege achievement of Europeanization
of the Spanish market culture. It has been slowly transformed over the last 20
years. In this task, the most efficient outcome has been the creation since 2003 of
both the Network of National Competition Authorities and the Network of Spe-
cialized Judges: the praxis of meeting during the year, and the close interaction
between countries and the European Commission. However, at the same time
certain limits to Europeanization in the field of competition are appearing, for
example, as regards some legal features previously unknown in Spanish or
Southern laws, such as leniency procedures.

b) Internal Market and Consumer Law: European and Domestic Tests

Since Spain was not a member of the EC until the mid-eighties, acting as a sim-
ple observer during the process of revision of the original Treaties, and could
only intervene once the Single European Act was adopted and entered into force
in 1987, the Internal Market issues and 1992 Agenda were seen as a true chal-
lenge to the Spanish government. The task of implementation of the previous
*acquis” was fundamentally launched in 1984, with the adoption of the Ley Gen-
eral de Consumidores y Usuarios, whose goals were both constitutional and Eu-
ropean goals for individuals as consumers. However, the ambitious Delors 1992
program of opening the market, and the legal techniques to do so, was just start-
ing at that moment. The Single European Act moved to a majority voting system
for the adoption of IM provisions, without veto, and the common legislative task
mainly under the New Approach on technical harmonization had to be realized in
just five years. Spain took steps at that time to be ready for the required effort.
We have chosen three major examples to show its conscientiousness in this re-
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gard: the field of toys and general security, the field of consumers, and finally the
general Directive on Services in the Internal Market (123/2006).

Internal Market provisions are interesting not only because they have
been substantially renewed from the very beginning of the EC, but also because
their judicial reviews —after the Dassonville (1974) and Cassis de Dijon (1979)
cases— and their renewed impact on administrative praxis and economic import-
export practices have made them a laboratory for the examination of the transpo-
sition of Directives. The case of Spain is a very particular case, because the coun-
try is a para-federal State whose normative competences are shared by the central
State (responsible ad extra before the EU and other Member States) and sub-state
unities, the Autonomous Communities, or at least a member of them.

The Council Directive 88/378/EEC of 3 May 1988 on the approximation
of the laws of the Member States concerning the safety of toys, modified by Di-
rective 93/68/CEE of 22 July 1993 were quickly transposed by the Spanish gov-
ernment under the form of delegated law by means of the Real Decreto 880/1990
of 29 June 1990, approving these safety rules, modified by the Real Decreto
204/1995 of 10 February 1995. This was one of the new approaches proposed by
the Delors Commission, a testing regulation on the safety conditions for Europe-
an products — a matter on which the EC had been unable to establish a regulation
before the Cassis de Dijon case. The EC had then to regulate not on products as a
whole, but on their safety, or on the interoperability (only the essential condi-
tions) of products, going ahead and unblocking the Internal Market on the basis
of the new qualified majority of Art. 100 A 4 EEC Treaty. Once the safety of a
specific producthad been regulated, the general safety of products was ready to
be regulated under a more horizontal, mainstream technique on the same basis:
Directive 2001/95/EC of the European Parliament and of the Council of 3 De-
cember 2001 on general product safety (the second, updated one), which was
once more transposed in time by the Real Decreto 1801 of 26 December 2003.

What about consumer law? The Spanish general consumer regulation,
dating from 1984, soon revealed itself as too wide and old-fashioned. The Coun-
cil Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regu-
lations and administrative provisions of the Member States concerning liability
for defective products was transposed in Spanish law by the Ley de Responsabi-
lidad por los Dafios Causados por Productos Defectuosos (Ley 22/1994) and by
the Real Decreto Legislativo 1/2007 of 16 November 2007, approving the modi-
fication of the Ley General para la Defensa de los Consumidores y Usuarios of
1984. That Act was also indirectly but substantially modified by another Europe-
an provision in this field, the Directive on Unfair Terms 93/13 of 5 April 1993,
which was transposed very late and with a bad technique by the Ley 7/98 of 13
April 1998, on Condiciones Generales de la Contratacion (General Contractual
Conditions) and by the Ley 44/2006 of 20 December 2006, de Mejora de la pro-
teccion de los consumidores y usuarios (Consumer Protection Law). Finally,
Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in
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respect of contracts negotiated away from business premises was properly trans-
posed by the Spanish Ley 26/91 of 21 November 1991, sobre contratos celebra-
dos fuera de los establecimientos mercantiles.

Even if becoming a member of the European Union did not suppose for
Spain —under Article 93 of the Constitution— any change on how to act by legisla-
tive powers, it is also true that, particularly in the large field of the Internal Mar-
ket, cooperation between administrations, both central and peripheral, was seen
as a necessary tool in order to effectively transpose a high number of Directives.
The European origin of laws concerning the Internal Market accounts for more
than 30% of the normal legislative activity of the Cortes Generales (Spanish Par-
liament), and usually the first step of the transposition procedure consists in a
draft act coming from the Spanish government. But quite often the development
and final legal implementation procedures clearly need the participation of the
Autonomous Communities —either on account of their own competences, or of
transferred competences—, and sometimes even local administrations.

A spectacular case can be seen in the field of free provision of services,
with the recent Ley 25/2009, Ley Omnibus, of 22 December 2009, for the modi-
fication ad adjustment of several acts (a total of more than 300, including local
public administrations and their acts!), transposing the EU Directive 123/2006 on
Services in the internal market. This internal law shows an apparently positive
will for a technically immense adaptation to the European required performance
in services (a very long and inconsistent logistic body of provisions) by a wide
domestic umbrella of rules, probably unnecessary, based on a misunderstanding
of the final goals to be achieved, and radically disproportionate to the task, which
was to turn into a transparent public and private market culture.

Just a word (for a general official overview of questions see Informe del
Consejo de Estado 2008) on some “half” successful formulas invented inwards,
looking at the implementation of EU law after the very first experience:

1) The Law 8/1994 of 19 May 1994, which instituted a Joint Commission for the
EU establishing a system of proximity for the monitoring, agenda and parliamen-
tary discussion of EU affairs, and the immediate presentation by the government
after European Councils. However, this Joint Commission is not a permanent
legislative commission of the Parliament, leaving part of this work out of its func-
tions.

2) For the purposes of coordinating both the bottom-up and the top-down partici-
pation of Spanish sub-state entities in EU affairs, Spain adopted since the 90’s a
system of multiple Sectorial Conferences (important in fields like Health or Fis-
cal and Financial Policies, virtual in other: Cienfuegos 2011) and a sole General
Conference (CARCE from 1997, now CARUE, whose regulation was modified
in April 2010 for a better general coordination) for Affairs Related to the Euro-
pean Union, which was able to generate several good practices. Moreover, in
1996 a permanent Consejeria for Autonomic Affairs was created in Brussels, at
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the Spanish REPER, consisting of two high profile representatives of this com-
posed system.

c) Private International Law: Interconnected Uniform Regulations

The status of Private International law in EU law has substantially changed from
the original Rome Treaty, where article 220 only offered the possibility to con-
clude European Conventions on very strict legal grounds, in the fields of conflict
of jurisdictions or recognition of judicial EC foreign resolutions. The general
clauses of articles 61 and 65 of the Amsterdam Treaty, based on the previous
successful experience in civil judicial cooperation of the Brussels Convention on
jurisdiction and recognition of foreign resolutions of 19 September 1968 — where
a compact body of legal decisions of the ECJ was built— were amended so as to
cover the typical Private International law issues: conflict of jurisdictions, recog-
nition, conflict of laws, together with other possible common actions in the field
of civil cooperation, in the framework of former Title IV, instituting an Area of
Freedom, Security and Justice. We should point out that previously, in 1985,
Spain tried to adjust its general domestic procedural grounds of jurisdiction (Ley
Organica de Poder Judicial of 2 July 1985) to the Brussels Convention of 1968,
adapting its general criteria in a sort of pre-accession Europeanization. However,
an error occurred and, once again, the adjustment had to be made by a “domestic
system” of corrections of errors about two months later...

Anyway, the task of recent Europeanization of PrIL has been a large
success, and nowadays fifteen regulations —i.e., uniform sets of rules— have been
adopted in this sensitive field, in which domestic disparity of laws and proce-
dures in the private sector is well-known and causes a certain number of limita-
tions in fundamental rights. The Spanish cooperation during the task has been,
and still is, remarkable: for instance, Spanish academics have been Reporters of
the proposals of these regulations (Prof. A. Borras, Proposal on the Brussels |1
Regulation), or acted as authors of the European Judicial Atlas of the European
Commission Directorate for Justice and Home affairs (Prof. J.J. Alvarez), and
Spanish academic and civil teams have also reacted to the legal discussion
launched by the Green Papers presented by the Commission, showing a very
large involvement in these issues. On the other hand, the European Union has
signed a substantial agreement with the Hague Conference on Private Interna-
tional Law so as to accede as a party to this forum by Council Decision
2006/719/EC of 5 October 2006. This issue is of high relevance in considering
EU matters as falling within the scope of its external competences (e.g., Family
Law), especially under Lisbon Treaty rules.

Between 2001 and 2010, under the new provisions of the Amsterdam and
Lisbon Treaties (now Title V of the TFUE), the rules enacted so as to try and
reduce the disparities between Member States for the purposes of European civil
judicial cooperation, in force in Spain, are the following:
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— Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency pro-
ceedings, which was praeter legem a pattern for the new Spanish bankruptcy and
insolvency modernized rules established by the Bankruptcy Act 22/2003 of 9
July 2003. It should be noted that in this case the teamof Spanish negotiators of
the PrIL EU Regulation were also the technical authors of the domestic proposal.

— Council Regulation (EC) No 44/2001 of 22 December 2000 (“Brussels I"”) on
jurisdiction and the recognition and enforcement of judgments in civil and com-
mercial matters, the first, largest and most relevant one, succeeding the former
1968 Brussels Convention, which bears its own heritage of a rich doctrine based
on ECJ previous decisions.

— Council Regulation (EC) No. 1206/2001 of 28 May 2001 on cooperation be-
tween the courts of the Member States in the taking of evidence in civil or com-
mercial matters.

— Council Directive 2002/8/EC of 27 January 2003, improving access to justice
in cross-border disputes by establishing minimum common rules relating to legal
aid for such disputes, transposed by the Ley 16/2005, modifying the Ley 1/1996
de asistencia juridica gratuita.

— Council Regulation (EC) No 2201/2003 of 27 November 2003 (“Brussels 11"")
concerning jurisdiction and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility, repealing Regula-
tion (EC) No 1347/2000.

— Regulation (EC) No 805/2004 f the European Parliament and the Council of 21
April 2004 creating a European Enforcement Order for uncontested claims.

— Regulation (EC) No 1896/2006 of the European Parliament and of the Council
of 12 December 2006 creating a European order for payment procedure.

— Regulation (EC) No 861/20070f the European Parliament and the Council of 11
July 2007 establishing a European Small Claims Procedure.

— Regulation (EC) No 864/2007 of the European Parliament and the Council of
11 July 2007 on the law applicable to non-contractual obligations (“Rome I17).

— Regulation (EC) No 1393/2007 of the European Parliament and of the Council
of 13 November 2007 on the service in the Member States of judicial and extra-
judicial documents in civil or commercial matters (service of documents), repeal-
ing Council Regulation (EC) No 1348/2000.

— Directive 2008/52/EC of the European Parliament and of the Council of 21
May 2008

on certain aspects of mediation in civil and commercial matters.

— Regulation (EC) No 593/2008 of the European Parliament and the Council of
17 June 2008 on the law applicable to contractual obligations (“Rome I).

— Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction,
applicable law, recognition and enforcement of decisions and cooperation in
matters relating to maintenance obligations.

— Regulation (EC) No 662/2009 of the European Parliament and the Council of
13 July 2009 establishing a procedure for the negotiation and conclusion of
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agreements between Member States and third countries on particular matters
concerning the law applicable to contractual and non-contractual obligations.

— Council Regulation (EC) No 664/2009 of 7 July 2009 establishing a procedure
for the negotiation and conclusion of agreements between Member States and
third countries concerning jurisdiction, recognition and enforcement of judg-
ments and decisions in matrimonial matters, matters of parental responsibility
and matters relating to maintenance obligations, and the law applicable to mat-
ters relating to maintenance obligations.

— Finally, Council Regulation (EU) No 1259/2010 was adopted in20 December
2010, in order to implement, for the first time in this field, after locked negotia-
tions during previous years, an enhanced cooperation between fifteen Member
States (among which Spain) in the area of the law applicable to divorce and legal
separation.

What has been the European lesson in this large and differentiated (be-
tween domestic legal orders and procedures, and before usual sectors of EU law)
field of Private International law? Authors say (Tulibacka 2009) that the Europe-
anization of civil procedures has very ambitious aims if we compare it with the
more timid goals retained by the original legal sources, which merely referred to
simplifying the functioning of the Internal Market and improving the enforce-
ment of EU law. Even if the most frequent instruments have been Regulations
(there are only two Directives), which are per se uniform tools, the high level of
legal disparity and diversity requires the bringing together of at least four critical
mass sectors of Pr IL:

a) Jurisdiction; recognition of judgments — as a partial reflection of the Internal
Market rule of mutual recognition, general or sectorial (civil/commercial judg-
ments; insolvency; marriage/parental responsibility; maintenance; divorce).

b) Several elements of procedure, mostly concerning fundamental rights like the
right to a fair trial and public policy; transnational service of documents; evi-
dence.

c) Conflict of laws, the most decisive subsisting legal disparity on substantial
rules and economic contractual and non contractual answers. Also matters of the
former Rome Convention of 19 June 1980, probably the most interesting Europe-
an new conventional instrument in the 80’s (now “Rome I” Regulation, preceded
by the “Rome I1” Regulation on Torts)

d) Finally, some unified pieces on true European common procedures when criti-
cal economic mass is rather low, and the interest in simplified cross-border pro-
cedures is rather high.

In fact, even with Regulations as a general legal instrument in this field, a
high degree of substantial and procedural diversity subsists. However, the logics
of this broad field of Private International Law issues have to be consolidated
with the logics of the Internal Market rules and patterns. Procedures and families
of legal systems remain deeply based on domestic grounds, while the fully com-
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mon rules contained in the above-mentioned EU Regulations only try to reach an
agreement in some universal criteria —rather than changing domestic substantial
private law—, in order to implement the principles of justice and legal security in
cross-border European private cases.

Some Methodological Conclusions Applicable to the Spanish Case

Some conclusions can be drawn on Spain’s experience in the legal field after 25
years of Spanish EU membership. First of all, Spain has been not only a con-
vinced member of the European Union, but a true Laboratory where Diversity has
been experienced.

Secondly, the legal added value of European Membership has not been a “quanti-
tative” issue ( in terms of transposition) but a qualitative one, nor a problem of
better choice of the needed legal instrument  ( regulation vs. Directive, etc. ).
“Add value” means here the right capacity of creating and using these new play-
ing fields for all Member States - or for “enforcing cooperative” Member States-
through different possible dialectic processes.

Finally, Spain’ Laboratory of Diversity and of European engagement has added
new arenas for its own Multilevel Governance experience, as well as new ideas (
in issues such as social cohesion, gender, family law, citizenship, or citizen’s
legislative initiative ) challenging the limits of an efficient “management of di-
versity”, which can be useful in the construction of a European legal model.
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Abstract

The paper examines the complex web of economic interests, ideological prefer-
ences, administrative and normative resources and international pressures coming
from the EU or other member States, which has produced the ambiguous Spanish
immigration policies of the last decades. Special attention is devoted to the man-
agement of migratory flows, to irregularity as the most common way of immi-
grants’ entry in the country, and to European demands of frontier control. The
policy game involved in the EU-Spain relationship around irregular migration
coming from Africa is analyzed. The paper provides the main data which feature
the nature and impact of this migration in Spain, the European country which has
received the biggest number of immigrants during the last decade.

Introduction: the Unplanned Social Change

When Spain joined the EEC it was still a country of emigration, foreigners were
scarce and immigration was politically irrelevant. Immigrants were mostly re-
tired Western Europeans living in the Mediterranean coasts to which some thou-
sands of political refugees from Latin American countries should be added. In
all, 200,000 people made up less than 0.5% of the population. As a result, the
first Law on Foreigners enacted in 1985° was not directed to order the flow of
immigration; in fact, this was not even an issue. Rather, the idea behind the law
was to ease the concerns of countries in central and northern Europe about the
possibility that new members of the European Community might become an

This paper benefits from the information gathered during the development of the research project
SEJ2005-04193/CPOL (financed by the Spanish CICYT) and the late interviews conducted during the
drafting of the Royal Institute Elcano Report on Immigration (Gonzalez 2010).

2 Organic Law on Rights and Freedoms of Foreigners, 5/85
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entry point for undocumented immigrants, particularly Spain, Greece and Portu-
gal. With that goal in mind, a law was devised that was basically restrictive in
nature, establishing mechanisms for imposing sanctions against irregular immi-
grants, and making it very difficult to get into Spain through legal channels and
renew stay permits. It ruled out, for instance, family reunification, and made no
provision for a permanent residency permit (Aja 2006). The law was passed
without discussions and its only publicly marked effect, and an undesired one at
that, took place in the Spanish cities of Ceuta and Melilla in North Africa: one-
third of their population was of Moroccan origin, a circumstance that lawmakers
were not aware of when the bill was drafted. The law thus turned them into un-
documented immigrants, even though most of them were born in the Spanish
cities, triggering fierce protests and demands of nationalization which led to the
opening of a special process of access to citizenship in both towns.

The economic growth which followed the entry into the European Union
fueled the beginning of labor immigration in the late 1980s, mainly devoted to
agricultural labor in the Mediterranean arc, but this immigration only became a
socially perceived and relevant phenomenon during the late nineties. In a similar
evolution to that experienced by other South European countries like Greece and
Italy, immigration arrived as the result of several demographic and economic
changes, notably the decline of the fertility rate and the increasing of the educa-
tional level of new generations, their movement towards qualified jobs and the
consequent appearing of a non-satisfied labor demand in work intensive sectors
such as agriculture, construction, trade, domestic help or restoration. Since the
beginning of the eighties, while North and Central European countries kept their
doors closed to labor immigration, a new immigration wave directed towards
Southern Europe, where it found a very different economic and political frame-
work: employment in small enterprises and families, instead of the big industrial
companies that featured the main demand for migrated labor in the Sixties in
Central and Northern countries, and irregularity in the entry or the stay and in-
formal employment as common stages in immigrants lives. In highly segmented
labor markets, immigrants occupied and still occupy the worst positions, not only
regarding salaries and work conditions, but also in terms of instability and lack of
Social Security protection.

During the decades of the 1990s and 2000s, South Europe and especially
Spain became the main destiny of new migration in the EU. According to Euro-
stat data,Italy and Spain received 56% of total EU immigration that arrived dur-
ing the period 1997-2008, while Spain alone received 50% of the total during the
past decade, 2000-2009. In comparative terms the effect of this migration is
bigger in Spain than in Italy as the size of the native population is much smaller.
In all, Spain received more than 5 million new migrants (i.e. net migration) dur-
ing the 2000s, over a population of 40 million at the beginning of the period in a
process of unknown intensity in Europe. From being 0.5% of the population in
1985, the number of immigrants amounted to 14% in 2010.
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The economic crisis made evident in 2008 has not stopped the constant
increase of immigration, but has just caused a slowdown of its growth rate. This
fast and massive immigration has constituted the major social change experi-
enced in the country since the decade of 1960, when industrialization, urbaniza-
tion and inner migration transformed the demographic landscape. Immigration
has provoked relevant impacts in almost all realms of economic and social life: in
the labor market, in the housing market, in the social life of the municipalities
and districts where immigrants have concentrated, in all kind of public services,
education, transport, postal services, health, etc. Immigration has also become an
important issue in the political field as the electoral competition and immigrants
themselves have turned into political subjects.

Number of immigrants
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Source: National Institute of Statistics; Own drafting; Immigrants are defined
here as foreign-born.
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Immigration received from 1998 to
2008 as a percentage of the whole
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There are various factors that help explain why Spain has been so
attractive to immigrants over these years: firstly, a strong and relatively vibrant
informal economy in which irregular migrants could find employment; secondly,
the relatively positive social attitudes towards immigrants, compared with other
European countries; thirdly, the traditional tolerance towards illegality embedded
in Southern European political culture; and finally, the provision of social rights
for irregular immigrants in Spanish law.

Migration to Spain has concentrated in the sectors which feed the
underground economy, whose weight in the gross domestic product is estimated
to be around 20 percent (Schneider 2009; Alafion & Goémez 2003), one of the
largest in the EU-15 after Greece and Italy and on the same level with Portugal. 3
The “construction bubble” which has constituted the most important engine of
economic growth during the 2000s and the most outstanding refuge of “black
money”, would not have been possible without the supply of a cheap and
abundant immigrant labor force. As for public opinion, at the beginning of the
period of most intense arrival of immigrants, Spaniards’ attitudes towards
foreigners were exceptionally positive:

Table 1: Refusal to the coexistence with people of different nationality, race or
religion

3See Friedrich Schneider “The Size of the Shadow Economy in 21 OECD Countries”
http://www.econ.jku.at/members/Schneider/files/publications/ShadowEconomy210ECD
_2009.pdf
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Do you personally find disturbing the presence of people of another nationality,
race or religion? Percentage who find it disturbing.

Other nationality | Other race Other religion

Greece 38 27 31
Denmark 24 24 26
Belgium 20 23 21
Ireland 17 20 17
United Kingdom 17 19 17
Netherlands 17 17 17
Germany 16 16 13
France 16 14 12
Austria 15 14 12
Italy 11 11 10
Sweden 11 11 10
Luxemburg 9 11 8

Portugal 9 10 8

Finland 8 9 8

Spain 4 5 6

Source: Eurobarometer EB 53 and European Monitoring Centre on Racism and
Xenophobia. 2000

Although this exceptionality has gradually disappeared throughout the last dec-
ade, it constituted a strong electoral base for tolerant and permissive migration
policies when the first serious attempt to order immigration was made in the year
2000 (Law on Foreigners 4 and 8/2000). Since that year irregular migrants have
enjoyed free access to the public health and educational systems under the same
conditions as Spaniards and regular migrants, with the only condition that they
register with local authorities. This free access has become another important
factor of attraction together with the lack, or weakness of internal controls over
irregular migrants or irregular labor.

The following are main features of Spanish immigration during the past two dec-
ades:

1. In contrast with the situation in Northern and Central European countries,
where most immigrants arrive as asylum seekers or family members of previous-
ly established migrants, immigration to Spain has been led by the opportunity of
finding a job. Asylum forms a statistically irrelevant way of entry. From 2000 to
2008 Spain has granted protection to only 3,500 asylum seekers, around 7% of
applications; this percentage of positive answers is much smaller than the Euro-
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pean average (23%)*. On the other hand, Spain receives much less applications
than the average European country, probably because would-be refugees decide
to apply in other countries. In the meantime, as irregular immigration has been a
relatively open door along the decade, an interchange between immigration and
asylum has evolved, and potential asylum seekers have found in irregular migra-
tion an easier way of entry. Family regrouping has also had a minor role in the
migration flow due to the short period most immigrants have spent in the coun-
try, but it is growing and will probably account for the bulk of arrivals in the
coming years. Immigrants have found jobs mainly in the sectors of construction,
domestic service, retail trade, catering, personal services and agriculture, where
they have occupied the lowest posts. Very few of them have been able to esca-
late the occupational ladder and most have moved only among the first steps
(Garrido and Miyar 2008, Pajares 2008, 2009 and 2010).

2. Immigrants are young and low qualified. The age distribution of immigrant
population concentrates between 20 and 40 years, much younger than the native
one, and it is sexually equilibrated (although women are scarce among African
immigrants). The level of education is low, especially among African immi-
grants, a group composed mainly by Moroccans. Illiteracy is common among
females in this last collective.

Table 2. Educational level attained according to geographical origin

% Native EU14 Eﬁi(t)pe of :?Tt]':rica Africa
II:’rlmary EEET 12 13 19 54
ess

Secondary | 5q 16 14 19 17
initial

Secondary | 4¢ 33 55 46 24
advanced

University 26 39 17 15 5

Source: Encuesta de Poblacion Activa, average 2007. People between 20 and 44
years old

3. Latin Americans form the bulk of the immigrant population: In 2010 they ac-
counted for 58% of extra-community foreign residents. Immigration from Latin
American countries has been favored by a particularly friendly legal and political
frame, an institutional legacy of the Spanish historical presence in the area. As a
result, while immigrants coming from any other area of the world are required to

* Own calculation based on the data provided by CEAR (several years).
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have a minimum of ten years of legal stay before applying for naturalization®,
those coming from Latin America can apply after two years of stay. As a matter
of fact, they can achieve nationality even before arriving to the status of perma-
nent residency, which is attainable after five years of stay. Furthermore, Latin
American nationals have been exempted from the visa requirement which has
been applied to those countries from where important influx of irregular immi-
grants was detected, an exemption which has prompted irregular migration. Only
when the data on irregular immigrants and their origins achieved shocking num-
bers, the institutional pressure towards rationalizing the immigration process was
able to overcome the domestic and international resistance against the imposition
of visas. In the 2000 decade Spain became the second most important destiny
country for Latin American immigrants, after the USA, and the first ever country
in the European Union whose immigration is mainly composed of Hispanics.

Table 3. Origin of foreign born population. Groups with more than 100,000
persons. Year 2009

Thousands
Romania 760,7
Morocco 732,0
Ecuador 471,4
Colombia 354,9
United Kingdom 378,2
Argentina 293,2
Bolivia 226,0
Germany 246,0*
France 226,5*
Peru 186,1
Bulgaria 159,7
Venezuela 151,0
Brasil 152,2
Portugal 1477
China 144.6
Dominican Rep. 126,4

Source: National Institute of Statistics .Own drafting
* Roughly half of these immigrants born in France or Germany are descendant of
Spanish migrants

® Sephardic Jews and nationals of Andorra, Philippines and Equatorial Guinea benefit too from the
exclusion of the norm which requires 10 years of legal stay in order to apply for naturalization.
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The Development of Spanish Immigration Policy

Economic growth stimulated by accession to the European Economic
Community created new job opportunities that served as a magnet for immigrants
who found that they could only work illegally®, as the 1985 Law on Foreigners
did not provide legal and realistic mechanisms to labor immigration. The special
amnesty, or regularization, decreed by the government in 1991 which granted
residency papers to 112,000 foreigners (Izquierdo 1996) was the response to this
lack of legal channels for immigration and became the model to emulate in the
future. From 1985 to 1998, when a new immigration law was proposed, the
foreign population increased by some 500,000, half of them non-Europeans.
Most arrived as bogus tourists from Latin America and worked without a permit
in what became the most common way for immigrants to enter the country.

Another large segment of Spain’s immigrant laborers during the late
Eighties and Nineties was formed by Moroccans who entered illegally after
traveling in small boats (called pateras) across the Strait of Gibraltar, just 15
kilometers wide at its narrowest point, taking advantage of what was then a
poorly policed maritime border. During the decade of 1990 the bulk of
Moroccan immigrants concentrated in Catalonia where they had a hard time
integrating. Catalan nationalists were very sensitive to this difficulty as they saw
immigration as a new and powerful threat to the Catalan identity, which they
perceived as already under pressure from earlier migration from within Spain in
the 1960s and 70s. These worries among Catalan nationalists were at the heart of
a proposal to amend the law governing foreign residents. The proposal was
submitted to Parliament in 1998 by the CiU (Convergencia i Unio, the main
Catalan nationalist party) who criticized the 1985 law on grounds that it made it
hard for immigrants to integrate due to their lack of social rights. Back then in
1998, when CiU presented this bill no one foresaw the huge rise in immigration
that was to come years later. At the time, statistics showed only 700,000 foreign-
born people living in Spain. The goal of CiU and other parties (the Socialist
Party later submitted its own bill) was to facilitate the integration of the
immigrants. Regulating future migratory flows was at best a secondary concern;
for this reason, the debate focused on the rights of irregular immigrants whose
number was unknown and underestimated.

The bill evolved in a peculiar way. The ruling party, the center-right
Popular Party had never held an internal debate on immigration and had no
common position on it. Within the government itself, there were two opposing
views.  The interior Ministry was concerned about controlling illegal

The Law stipulated that foreigners could migrate to Spain legally only with a job offer which
allowed them to apply for a visa in their country of origin. But the system was inappropriate for
most employers, which did not have contacts in the origin countries of immigrants, while Spanish
consulates did not offer the services to handle such demands.
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immigration, while the Labor Ministry was more interested in facilitating the life
and work conditions of immigrants. Meanwhile, the Finance Ministry warned
that the Spanish economy needed immigrants. In fact these differing approaches
to immigration have always remained present in the three ministries, whether it
was the center-right or center-left in power.

While the law slowly made its way through the legislature’, the
prevailing sentiment in the Spanish media was one of compassion toward
immigrants. NGOs were prominent in public debate on the issue and surveys
showed Spaniards held positive attitudes towards immigrants. All of this made
for an atmosphere in which those with reservations about immigration were wary
of expressing them in public. This pressure also affected the Popular Party. Its
internal debates on the effects of granting broad social rights to irregular
immigrants were never made public. In the law, the granting of social rights to
irregular foreigners was accompanied by a procedure under which they could
obtain stay permit after living in the country for two years. In doing so
legislators made the implicit admission that the State was unable to avoid
irregular immigration. They set up mechanisms to make life easier for
undocumented foreigners while at the same time offering them the prospect of
near regularization.

As for other issues, the law corrected some of the main defects of its
predecessor of 1985; it granted the right to family reunification and introduced
the concept of a permanent residency and work permit; it also reduced the state’s
discretionary powers in renewing permits and in expulsion procedures and
enhanced immigrants’ legal guarantees and declared their integration into
Spanish society to be a goal of the State at the national, regional and local levels
(Aja 2006). When the law was about to be approved, some members of the
Popular Party-run government became alarmed over what they saw as a
diminishing of the State’s ability to control immigration, and the party tried to
obstruct the approval, but it did not hold majority in the Congress and the law
passed against its will.

When shortly afterwards the 2000 March general elections granted the
PP a comfortable majority, it presented a reformed version of the Law which
curtailed some immigrants™ rights. This second look at the Law marked the first
time in which immigration emerged as a major issue for the Spanish public, with
extensive media coverage, pressure from NGOs, associations of immigrants,
trade unions, legal experts and the Catholic Church. However, for several
months the debate centered on secondary issues, such as undocumented
immigrants’ rights to hold demonstrations, form associations and unions and go
on strike (not very relevant for those who cannot legally stay nor work).
Meanwhile, other more substantial changes in the reformed law did not attract
public attention, such as the extension from two years to five of the period

" The first proposal was presented in March 1998 and the law passed in January 2000.
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irregular migrants had to spend in order to regularize, or the restoration of
expulsion as punishment for irregular staying (Law 4/2000 had done away with
this).

During years 1999 and 2000, when discussions were held on the first and
second Laws on Foreigners, one of the government’s priorities was to limit
public spending. This ruled out designing mechanisms to select and hire
immigrants while they were still in their home countries, as this procedure would
require significant investments. The only legal tool, known as the General
Regime, only worked for large companies that could undertake contacts overseas
on their own. Spanish Foreign Service is quite modest compared to that of
countries of similar economic weight, and a big injection of staff and resources in
Spanish consulates would have been needed to advertise, manage and fill the
job openings for foreigners that emerged. Furthermore, in terms of balance
between the demands of the labor market and the arrival of immigrants, if it
occurred spontaneously with no need for the State to intervene as an
intermediary, as seemed to be happening, why set aside ever-scarce resources to
something which the law of supply and demand could fix on its own? In the end,
what was being offered implicitly was the lowest-cost solution: allow immigrants
to come in irregularly, as bogus tourists, and then regularize them after they have
lived in the country for few years, either through the normal procedure or a
special amnesty. In the meantime, in order to make their lives easier and prevent
problems relating to public health or public order, irregular immigrants would be
granted health care and schooling for their children. What thus emerged was a
“cheap model” (Martin 2008) for managing migratory flows, a model that was
the result of several historical and ideological elements as well of material
interests. It was also the model inherited from the earlier period, the decades of
1980 and 1990.

The experience of the 1990s did not help Spain anticipate the coming
boom in immigration (Graphic I). In the 1990s, Spain’s immigrant community
increased at the rate of about 100,000 people a year but in the next decade it shot
up to an average of 560,000 a year. As for ideological and pragmatic concerns,
the preeminence of public discourse that expressed compassion and solidarity
toward immigrants turned out to be functional with demand for workers in
sectors that Spaniards had abandoned, such as domestic help, elder care,
construction, farming, retail trade and catering; if the State declined to regulate
the hiring of immigrants at the source, then why not facilitate legal arrivals by
instituting, say, a job-searching visa? The first reason, already mentioned, is the
Central and North European pressure on Southern countries belonging to
Schengen space (Spain belongs to it since 1991) to avoid the arrival of
immigrants who could use their territories as a gateway into Northern countries
of the border-check-free group. Besides this outside pressure, a domestic fear of
an “avalanche” of immigrants existed, not often expressed in public but still
undoubtedly present, among part of Spain’s political elite and society. Only



The Making of Immigration Policies 127

Convergencia i Unio, the Catalan nationalist party, dared as far back as 2000 to
say it was concerned, wondering what such inflows would do to the Catalan
identity, but that fear also existed in the Popular Party and in part of the Socialist
Party, the trade unions and public opinion in general.

In the nearly year-long period that transpired between the passage of Law
4/2000 (the first immigration law, approved in January of that year) and Law
8/2000 (approved in December of the same year) two major events took place
which had a significant effect on public opinion: in February, in the town of El
Ejido (Almeria, on the southern Mediterranean coast), which lives off high-tech
greenhouse farming using abundant Moroccan manpower, locals attacked
Moroccan immigrants. The assault lasted several days, and left more than 100
people injured and many homes and stores destroyed. It was triggered by three
killings earlier committed by Moroccans, but reflected bad blood that had
accumulated during years of minor conflicts between locals and Moroccans. The
attack in El Ejido was widely condemned by all Spanish media, intellectuals and
politicians in the rest of Spain, but beyond that it left Spaniards worried about
relations between locals and immigrants. This was an issue that had not been
raised until then, except for a much more minor incident in Catalonia. The
second big event was that the regularization process provided for an additional
provision in Law 4/2000, available to those who had been in Spain since June 1,
1999. The number of people who applied far exceeded all expectations.
According to news reports, the government expected some 80,000 to 100,000
immigrants to come forward, but 244,000 applied (and 188,000 were accepted).

A few weeks after the passage of the second immigration law, a dramatic
event showed the inefficiency of Spain’s migration policy, the high volume of
irregular immigrants and the power of the business sector. In January 2001, in
Lorca (Murcia), a train ran over a van taking undocumented Ecuadorian
immigrants to work on a farm, killing 12 of them. In the wake of the accident,
Spanish media showed how the farm-intensive southeast of Spain had become a
flagrant and open market for thousands of foreign workers who had no work
permits. The scandal caused by photos and footage of undocumented workers
standing in village squares waiting for someone to come up and offer them day
work forced the government to act and enforce the law. Inspections in the
farming areas of the southeast increased, even as farmers claimed the only
workers available were irregulars, and they rallied in favor of the colleague
arrested for hiring the ones who had died in the accident. In response to pressure
from some 4,000 farmers and sympathy toward Ecuadorians in the wake of the
accident, the government came up with a plan to grant permits specifically to
Ecuadorians. It would force them to go back home so they could later return to
Spain with a work permit, while the government would pay for the trip. The plan
was manifestly unreasonable, and it was abandoned. Instead, there was a
targeted regularization that granted papers to some 24,000 Ecuadorians
(Gonzélez-Enriquez 2006).
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When the regularization process of 2000 was ended, immigrants who did
not manage to become legal staged protests, waging sit-ins at churches, with the
support of NGOs, trade unions and the Catholic hierarchy. This prompted the
government to again offer regularization in 2001, this one based on “arraigo”
(rootedness). A total of 339,000 applications were presented and 158,000 were
accepted. Once again, the number of applications surprised Spanish society. It
was stunned that in the space of just one year so many new undocumented
foreigners had accumulated, leaders of the Popular Party began to suspect that
these amnesties were attracting more foreigners. The government declared that it
would not stage any more general regularizationbut at the same time it retained in
the Implementation Rules of the Foreigners Law® an individual legalization
mechanism. On the other hand, the government did not provide efficient
channels that would facilitate legal immigration in the future. In order to do this,
it would not only have had to improve its overseas services but also the national
employment service, whose intermediation in the labor market is weak. From
2002 to 2004, the only instrument for promoting legal immigration was the
contingente, a quota for hiring foreigners in their native countries. It was
calculated through yearly agreements between the central and regional
governments, with assistance from unions and business associations (Aparicio
and Roig 2006), but it offered only 20,000 to 30,000 jobs per year, when more
than 600,000 immigrants arrived in Spain each year during that period.

In 2003, feelings about immigration, both among the broad society and
the main political parties, had changed, and concerns over illegal immigration
and public safety became a central issue. Spanish media carried more and more
stories about irregular immigrants, and crime committed by foreigners was on the
rise, especially crime by violent organized gangs from Eastern Europe and
Colombia. News also emerged about violent young Latino street gangs. The
September 11, 2001, terrorist attacks in the United States had a negative effect on
the way Spaniards perceived Moroccan immigrants, who at the time were the
largest single national immigrant group in the country. It was in this context that
the ruling Popular Party and the main opposition group, the Socialist party,
agreed to modify the Law on Foreigners and the Penal Code with some
restrictive measures devoted to facilitate the fight against irregular migration.
These changes to the Law on Foreigners were approved in November 2003, just
months before the general elections scheduled for March 2004.

During the electoral campaign, immigration was a secondary issue at best
because the two main parties perceived it as too sensitive from an electoral
standpoint. They feared losing votes to the right (by expressing a pro-immigrant
message) or to the left (with a restrictive one). In fact, in its electoral platform,
the Socialist party did not include regularization for undocumented foreigners
that it did propose shortly after winning the 2004 elections. This new

8Royal Decree 864/2001 of 20 July.
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regularization, which Socialist government labeled “normalization”, was
announced in August 2004 and was presented as a measure to address Spain’s
huge underground economy. The proposal was to let thousands of workers who
got paid under the table, without contributing into the Social Security system,
come forward and have both them and their employers contribute to the system.
There was also a promise of a substantial increase in workplace inspections, the
lack of which made it possible for so many people to work irregularly. The
“normalization” process required immigrants to present a job offer and pay
Social Security fees.

The process of regularization was carried out in early 2005. Nearly
700,000 applications were received, of which 578,000 were accepted. In the end,
550,000 new workers signed up to pay into the Social Security system. The
result was seen as a success because it brought a part of the underground
economy out into the open, and the government defended the process firmly in
the face of criticism from other European countries, mainly France, and from the
European Commission. Within Spain, the Popular Party was vehemently against
the measure, arguing that it amounted to a reward for “trafficking and
smuggling” networks and would lure more undocumented foreigners to Spain.

In order to ensure that immigration that kept coming in did so legally, the
new Implementation rules provided for a mechanism that was more realistic than
the previous “contingente,” the list of hard-to-fill job openings (the “catalogo™).
The list is prepared quarterly for each Spanish province with information
provided by Autonomous Communities and the state job-placement service, the
National Employment Institute (INEM). This model emphasizes hiring
immigrants in their own country, and it is more accurate and flexible than the old
system because the list of job openings is published quarterly rather than
annually and better reflects labor market demands because it is done by province.
However, several problems remain. The first is that the basic information comes
from the INEM which act as intermediary in only a very small percentage of
hiring (less than 10% of the total). The rest is done through private job-placement
companies, or through informal channels (friends, relatives, etc.). Secondly, the
administrative handling of the applications that employers must present is slowed
down by a lack of staff and resources at the offices in charge of processing them,
causing the process to take much longer than it should. In 2007, for instance, it
took an employer in Madrid a full year on average to hire an immigrant in his or
her native country. All of these shortcomings, added to the government’s failure
to fulfill its promise of providing more Labor inspectors, have led to immigrants
without permits continuing to arrive in large numbers. The job-seeking visa,
included in the Socialist party’s electoral platform in the 2004 election, was
never implemented, due to opposition from trade unions. They feared that, given
the shortage of labor inspectors, this kind of visa would turn into a new way of
remaining in Spain illegally.
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The political discourse and policies of the Socialist government became
more restrictive as a result of the so-called “crisis of the cayucos,” (small boats),
when in the summer of 2006 some 25,000 undocumented migrants arrived in the
Canary Islands aboard such vessels after sailing from the coast of West Africa.
From that point on, the government started stressing the importance of stopping
illegal immigration, and Spanish Foreign Ministry launched a campaign in Africa
to sign agreements on swift repatriation of migrants and cooperation in
monitoring African coastal waters to avoid irregular migration. But the biggest
change of tone came after the general elections of March 2008, in which the
Socialist party won re-election, when unemployment became evident as results of
economic crisis.

Irregularity as a Regular Path

Irregularityhas been a phase in the life of most immigrants in Spain, as the results
of polls, regularizations and demographic data show (Diez Nicolas 2001, Pérez
and Rinken 2004, CERES 2004). After the last extraordinary regularization of
2005 the number of irregulars decreased dramatically, but a big poll conducted in
the last weeks of 2006 still showed at least a 13% of irregularity among
immigrants as admitted by them. Regularity increases with the time of stay, but
irregularity is a common way of entry: 40% of those arrived during 2006 were
still irregulars at the end of that year (Reher and Requena 2008). The entry of
Romania and Bulgaria in the EU in January 2007 reduced drastically the
percentage of irregularity, which, according to our estimates, was of 43% as a
mean during the period 2000-2006 (Gonzélez-Enriquez 2009).

As in all Southern European countries, regularizations have constituted
the main tool for reducing the number of irregular immigrants and managing
migratory flows. Altogether, seven extraordinary regularizations have been con-
ducted, which legalized more than 1,100,000 people. To this must be added
those who were legalized individually through the routine mechanism, the overall
number of which has not been published. However, after each major regulariza-
tion (the one in 2000-01 and the one in 2005, both of which granted papers to
some 500,000 people), governments have seen how immigrants continue to ar-
rive in the country illegally. What is more, some of those who gain legal status
in such amnesties lose it later because the requirements for renewing work and
residency permits are stricter than those applied in the regularization. On the
other hand, given volatility in the economic sectors in which most immigrants
work, they often cannot show a contract when it comes time to renew their per-
mits (Cabellos and Roig, 2006).

When governments of both the center-right and center-left have realized
this permanence or increase after regularization in the number of immigrants
staying illegally, they have reversed course in their discourses and their policies,
becoming stricter. Examples of this reversal are the closure of virtually all legal
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entries in 2002, the exigency of visa to Colombians (2001) and Ecuadorians
(2003), both decided by the government led by the Popular Party after the 2000-
2001 regularization processes, or the shift in the public discourse of the Socialist-
led government after the 2006 “crisis of the cayucos”, stressing the fight against
irregular migration, and its decision also that year to demand visas from Bolivi-
ans (in force since 2008).

In both of these policy shifts, the fight against the presence of undocu-
mented foreigners became the central focus of government discourse on immi-
gration, accompanied by political and police measures. One of those that had the
most significant effect was the requirement of entry visas for nationals of Latin
American countries known to be major sources of irregular immigrants. On the
other hand, Spain has made substantial efforts to seal its maritime frontier with
Africa’, through the development in 2002 of the Integrated System of External
Surveillance (SIVE) provided with powerful technical resources and able to de-
tect virtually all boats which approach the coastline. This system has brought a
dramatic decrease of the arrival of irregular Moroccan immigrants as the read-
mission agreement signed between Spain and Morocco in 1992 made it possible
to immediately return the irregular immigrants intercepted on arrival at the Span-
ish coasts™.

A different challenge has been posed by Sub-Saharans who crossed Mo-
roccan territory to finally travel by boat to Spain. Morocco still does not accept
the return of these immigrants when they are caught in Spanish waters or coast-
line, but in 2004 the pressure of the EU achieved the cooperation of Moroccan
authorities in the surveillance of their own coasts to avoid the departure from
them of irregular immigrants. From then on, Sub-Saharans began a riskier travel
to Spain, beginning in Mauritania to arrive in Canary Islands. When Spain at-
tained the Mauritanian collaboration in 2005, Sub-Saharans moved further south,
to Senegal and even Cdte d Ivoire. As mentioned, the year 2006 was the highest
point in the arrival of these boats to the Canary Islands, when 25,000 immigrants
arrived that summer.

Freedom was the destiny of most Sub-Saharans arriving by boat until
2006, because of the lack of readmission agreements with their origin countries,
but the diplomatic offensive of the Spanish government in the Western African
Coast since 2006 has achieved the signing of accords with Green Cape, Mali,
Guinea Conakry, Guinea Bissau and Niger and varied forms of cooperation with
other states in the region, with the result of a notable decrease of irregular arri-

® Although African irregular immigration is statistically irrelevant in comparison with that coming
from Latin America, it has attained bigger media attention and political concern due to the dramatic
circumstances which usually surround the travel and to the lower level of professional and language
skills of African migrants.

10 However, the problem subsists regarding non-accompanied Moroccan minors. An accord (Mem-
orandum of Understanding) for the repatriation of these minors was signed in 2003 but not applied
by Morocco. A new accord was signed in 2006 and ratified by Moroccan government in 2008.
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vals from Africa. However, a systematic policy to trace and detect irregular im-
migrants inside the country, which would have been coherent with the declared
priority of fighting illegality, was not carried out until 2008, when the economic
crisis and the high rate of unemployment among Spaniards, and especially among
immigrants, put an end to the capacity of the Spanish society for absorbing a big
influx of immigration.

There was heavy impact of the crisis on the Spanish labor market and
notably among immigrants; their concentration in the construction sector, which
was the worst hit by the recession, dramatically altered the scenario in which
immigration issues where perceived. The sudden stop of a period of continuous
growth and job creation and overwhelming unemployment led to a shift in the
immigration policy, with the virtual closure of the list of posts offered to
immigrants, the offering of incentives to the return of unemployed immigrants,
the hardening of conditions permitting family regrouping and the activation of
police controls inside the country to identify and arrest irregular migrants.

Europeanization of Spanish Migration Policy and Spanish Influence in the
European Agenda

Relations between Spain and the EU in the realm of regulation and management
of immigration have evolved in two distinct phases, the first being the time peri-
od from Spanish accession to the beginning of the new century, when Spain was
only a recipient of EU norms and anxieties and acted in the domestic sphere with
a view to calming these fears towards a new open- door to the Schengen area. As
already mentioned, the first attempt to regulate immigration was the answer to
this Northern anxiety.

From 2000 on, as immigration became an issue in the domestic political
and institutional life, Spanish successive governments adopted a more proactive
approach in their relations with the EU as a whole and with individual member
States in this realm. Irregular migration has always been the main axis of this
relation, as Northern states frequently have perceived the Southern ones as too
permissive and hence counteracting the restrictive efforts in the North. Spain has
been one of the main promoters of Frontex (the European agency for the man-
agement of the external borders, established in 2004) and has pressed to obtain
EU financial and operative help for the prevention, control and return of irregular
migration. The establishment in 2007 of a European financial fund for the return
of irregular migrants or the launching of European repatriation joint flights are
also results of this Spanish demand for bigger implication of Northern countries
in the financial cost of immigration management. Successive regularizations

! The Fund has been provided with 676 million euros for the period of 2008-2013.
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have not helped Spain on this process and have tainted its image, as the govern-
ment could verify in the summer of 2006 when it demanded greater European
involvement in the fight against African irregular immigration (that summer
25,000 Sub-Saharans arrived in the Canary Islands); its request was met coldly
and with reproaches for the big regularization process of the previous year.

Spanish influence on the European design of a migration policy has been
especially noticeable in the policy towards migration sending countries. The so
called Process of Rabat, established in the Euro-African ministerial meeting of
July 20086, is the result of a Spanish initiative, then culminated in the Africa-EU
Partnership signed in 2007. The leading rationale behind the Rabat Process is
linking the opening of channels for legal migration with development aid and
control of irregular migration in the sending or intermediate countries. This same
proposal was the core of the “Global Approach” to immigration, also a Spanish
initiative, approved in the European Council of June 2007, which should lead to
the incorporation of European migration priorities into the European foreign pol-
icy.

From the perspective of Spanish efforts to involve EU in the attempt to
curb irregular migration arriving from Morocco, the more outstanding success
was the beginning in 2004 of the Moroccan cooperation in the vigilance of its
coasts to avoid the departure from them of Sub-Saharan irregular migrants. This
cooperation was the direct result of the EU pressure on Morocco during the nego-
tiations of the Action Plan of the Association Accord and the definition of the
European financial help through the MEDA funds. Morocco has resisted the
European demands for the signing of an accord of readmission of irregular mi-
grants, but the completion in 2008 of the document stating an “advanced status”
between Morocco and the EU will ease the way towards a future readmission
accord which would benefit the whole Schengen area and first and foremost
Spain.

European norms and institutions have also played the role of external
sanctions in domestic Spanish decision-making, as the length of the period that
irregular migrants can be detained was extended from 40 to 60 days. This exten-
sion had already been decided by the Interior Ministry in 2008 but only imple-
mented after the approval of the European Directive on Return of Immigrants,
which established a maximum detention period of six months*2. This Directive
had been promoted, among others, by the Spanish government,and had provoked
strong criticisms among champions of human rights, yet went unnoticed by the
media and hence by the public.

Spain was very active in the design of the European Pact on Immigration
and Asylum (2008), proposed by France during its presidency of the EU and
drawn up in very restrictive terms. The Pact has constituted the first occasion in

12 The extension of the period was included in the reform of the Law on Foreigners approved in
November 2009.
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which the EU has included in a unique document a complete declaration of intent
regarding immigration. The Spanish Socialist government achieved a substantial
transformation of the text that was finally approved. The Pact rejects massive
regularizations, one of the most important elements in the French approach, but
does not include the French proposal of making the “integration contract” obliga-
tory, a proposal deemed as xenophobic among big parts of the left in Spain.

Conclusion

Spain has experienced during the last decade the biggest inflow of immigration in
the European Union in an unexpected and unplanned process. The country was
unprepared for the management of this inflow of mostly low qualified
immigrants whose presence has greatly contributed to the strength of the hidden
economy and the sustaining of the construction bubble, the main motor of
Spain’s extraordinary economic growth during the first years of the decade, and
which was well above the European average. In the period of continuous growth
(1996-2007), immigrants occupied the jobs that Spaniards left vacant in several
sectors, such as construction, domestic help, small trade, catering and agriculture.
A good part of immigrants entered the country irregularly, mainly as bogus
tourists, and since the year 2000 had enjoyed free access to all kinds of social
services and were offered guarantees of near-regularization. The understaffing of
administrative services dealing with the management of immigration and the
weakness of internal labor or police controls led to the periodic formation of big
stocks of irregular migrants, which regularizations absorbed into legality in what
became the main tool of migration management.

During the 2000 decade public opinion on this realm evolved from an
exceptionally positive and sympathetic position on immigration to a negative
one. The impact of the demographic change in the public services (which have
not received the extra funding needed to support a bigger population), the
competition created in the lowest social levels among immigrants and natives
regarding low qualified jobs and access to certain social benefits, the effect of
terrorist attacks on the image of Muslim immigrants, and the new forms of
criminal activity led by foreigners have all affected public opinion. Finally,
when the construction bubble exploded in 2007 due to the international financial
crisis and the domestic collapse of the domestic model of economic growth,
Spain achieved the highest rate of unemployment in the EU*, and public mood
towards immigration deteriorated greatly. Since 2008, a more restrictive policy
has been implemented, which has not achieved a complete stop in the increase of
the immigrant population, but has greatly reduced its growth rate. During the

3 According to the Active Population Poll (Encuesta de Poblacién Activa) in the third quarter of
2010, the unemployment rate among Spaniards was of 18%, and amounted to 30% among foreign-
ers.
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years of economic growth successive governments have been subjected to pro-
immigration pressures coming from the business sector, the Catholic Church, the
ONGs, and the leftist parties and media, while on the opposing side only the
European Union and individual member states such as France have expressed
their concerns about the Spanish experience. In the domestic sphere, the
unarticulated opposition of lowest social classes, only visible through opinion
poll, has remained unnoticed.

The European Union has played a double role in the Spanish immigration
process: Spain has obtained EU support in the financial and political effort to
reduce irregular migration, especially coming from Africa, and has used EU
decisions as external legitimization for the introduction of domestic policies that
could arouse opposition.
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Abstract

Membership in the EEC/EU has brought incentives for Spain to achieve econom-
ic ‘real’ convergence. Figures of economic growth are significant in this respect:
in 1985 the per head income in purchasing power parity (PPP) was 70.6 percent
of EU's mean; in 2007, it had already reached 103.0 percent regarding the UE-27.
During the last 25 years, Spain’s welfare has converged with those more mature
systems of social protection in the EU. Social spending has grown at both a
quicker and higher pace as compared to other European countries. The process of
Europeanization has had a great impact in Spain’s welfare development. This
paper reviews social developments in Spain having as analytical reference the
European welfare state in its diverse institutionalizations. Spanish welfare state
appears as a via media between corporatist Continental, liberal Anglo-Saxon, and
social-democratic Nordic worlds of welfare capitalism.

Introduction

During the 20th century the rise of the welfare state --a European ‘invention’--
allowed provision for the basic needs of ‘the people’, through income security,
health care, housing, and education. After the signing on May 9, 1950 of the Coal
and Steel Treaty (Day of Europe), the EEC achieved during the so-called trentes
glorieuses, or ‘Golden Age’ of welfare capitalism (1945-75), unprecedented eco-
nomic growth and high levels of citizens' well-being. Since 1986, membership in
the EEC/EU has brought incentives for Spain not only to achieve ‘real’ conver-
gence with other large EU economies. The consolidation of a fully-fledged Euro-
pean welfare state has also been the main challenge Spain decided to address in
order to be able to offer the benefits to its population as in the other large EU’s
member states. As could not be otherwise, the process of Europeanization has
had a great impact on Spain’s social policies.
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This paper reviews social developments in Spain having as analytical
reference the European welfare state in its diverse institutional settings. The
Spanish welfare state appears as a via media between corporatist Continental,
liberal Anglo-Saxon, and social-democratic Nordic worlds of welfare capitalism
A succinct review of Spain’s catching up’ process with Europe is reviewed with
relation to the construction of the welfare system. Later on, attention is paid to
Europeanization and EU inputs on labor activation. The increasing participation
of women in the formal labor market is singled out as a societal transformation
with far-reaching consequences for the recasting of Spain's welfare state.

Spain’s Via Media of \Welfare Development

The European Social Model may be regarded as a project focusing on collective
solidarity, social equality and productive efficiency. The principles which delimit
the ESM are in contrast to other socio-economic systems where individualistic
re-commaodification is the feature characteristic of welfare policies (USA), or
where the social dumping model is proposed as the means for economic growth
(China). The ESM promotes social citizenship, understood as a limitation to so-
cial and economic inequality, better protection for the most vulnerable, and an
active social partnership. As a strategic objective, the ESM aims at achieving
sustained economic development, full employment and sustainability based on
social cohesion. The articulation of “floors’ or “nets’ of legal rights and material
resources for citizens to participate actively in society can be seen as a primary
concern for European countries. Accordingly, the fight against poverty and social
exclusion plays a central role in the European social model. However, when
viewed from below, European social policies appear much more diverse, as a
kaleidoscope of sediments and peculiarities, although sharing a common perspec-
tive on social risks coverage and the promotion of social citizenship (Moreno and
Serrano-Pascual 2007; 2011). In the EU context, four types of welfare regime
may be identified and described briefly as follows:

The Bismarckian Continental regime is organized on the basis of occupa-
tional categories and is designed much less to reduce inequality than to maintain
status. It is characterized by concerted action between employers and trade un-
ions, and is financed by the contributions they make. Welfare policies by state
institutions uphold this arrangement, which is organized through social insur-
ance. There is a sharp distinction between labor market ‘insiders’ and ‘outsiders’.
The universality of coverage is therefore dependent on the achievement and
maintenance of full employment.

The liberal Anglo-Saxon regime was initially patterned by its commit-
ment to a form of universality in the case of the UK (Beveridge Report). Focused
on poverty alleviation it is financed by general taxation and incorporates residual
means-tested services and flat-rate benefits. It has more recently pursued a radi-
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cal shift toward market principles, involving deregulation of the labor market,
wage flexibility and retrenchment in social expenditure. A low level of de-
commodification of individuals implies a larger measure of dependence by citi-
zens on the market to ensure their primary income and social protection.

The social-democratic Nordic regime is premised on the combination of
solidaristic ideas with growth and full employment, and the minimization of fam-
ily dependence. It is financed by taxes, characterized by the principle of univer-
sality, and favors the public provision of free services rather than cash transfers.
The main aim of this type of welfare state is to ensure the equality and homoge-
neity of social groups within an all-embracing middle class. Full employment is a
goal based on broad political compromises and consensual governance.

The familistic Mediterranean regime is characterized by the central role
played by the family and its interpenetration in all areas of welfare production
and distribution. This results in a strong household micro-solidarity and other
solidarity networks. Southern welfare has performed as a mixed weave of typol-
ogies in trying to integrate citizenship programs (social assistance, non-
contributory pensions), occupational benefits and services (family dependent
entitlements, labor-related benefits), or even universal schemes (education, health
care).

European welfare states are in a process of convergence towards the
middle concerning, among other indicators: income inequality, public expendi-
ture and social protection expenditure (see Table 1). Gini coefficients and the risk
of poverty have been reduced slightly, while expenditures have risen in absolute
terms (Adelantado and Calderon 2006). The politics of the so-called “welfare
retrenchment” have in fact translated into a generalized concern for “cost con-
tainment” which can be illustrated by: (2) a hardening of the criteria of access to
and eligibility for welfare entitlements in Continental Europe; (b) a reduction of
about 10 percent in the generous welfare benefits provided by Nordic welfare
states; and (c) a transfer of responsibilities from the state-public to the profit-
making private sector in parts of the British welfare state (e.g., pensions) (More-
no and Palier 2005). In all three instances, approaches to reform have been --at
least partially-- path-dependent on those ideas, institutions and interest upon
which those welfare states were first built and later developed (Moreno 2008).
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Table 1: Social Expenditure as percentage of GDP (EU-15)

1990 1995 1998 2002 2005
Continental 29.6 30.1 28.8 29.3 29.5
Nordic 28.1 32.1 30.1 28.8 28.2
Southern 18.0 22.2 23.7 24.6 24.1
U. Kingdom 24,3 27.7 26.8 27.6 26.8
Average EU-15  |N.A. 27.7 27.1 27.4 27.8

Unweighted averages.

Continental Europe: Austria, Belgium, France, Germany, The Netherlands; Nordic countries:
Denmark, Finland, Norway, Sweden; Southern Europe: Greece, Italy, Portugal, Spain.

Source: Eurostat.

During its phase of expansion (1975-1995), the Spanish welfare state witnessed a
sharp increase in social spending on social insurance benefits and a widening in
the public health coverage. The cross-party social agreement of the Pactos de la
Moncloa in 1977 highly legitimized the accomplishment of both democracy and
the construction of a welfare state according to European standards. The system
of social protection in late Francoism was of a Bismarckian nature but it soon
adopted new traits of other European welfare regimes.

Already in the early 1990s, Spain’s welfare development appeared as a via media
between both Bismarckian Continental and liberal Anglo-Saxon worlds of wel-
fare capitalism (Esping-Andersen 1990, 1999; Moreno 2001). It also incorpo-
rated inputs and traits of the Social-Democratic Nordic welfare typology (More-
no and Sarasa 1992). Later on, while it became more liberal in macroeconomic
policies, social policymaking followed a pattern of generalization and universali-
zation of welfare entitlements and provision. As a consequence, there has gradu-
ally been a detachment from the Bismarckian principle of income maintenance in
parallel with an expansion of the social assistance realm financed by general
taxation (Moreno 2008; Guillén 2010).

Spain belongs to the Southern European welfare typology. Social-
demographic trends, institutional peculiarities, political resources, socio-
economic backgrounds, patterns of public policy and value-systems are rather
similar in EU’s southern countries (Sarasa and Moreno 1995; Ferrera 1996;
Moreno 2006). If there is analytical agreement to include Greece, Italy, Portugal
and Spain in a South European typology (Giner 1986; Gunther et al. 1995; Male-
fakis 1992; Morlino 1998), the boundary limits of the Mediterranean mode of
social protection remains a debatable issue (Ferrera 1997). Questions in this re-
spect relate, for instance, to whether France should be included as a Mediterrane-
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an welfare country, or if new (Cyprus, Malta, Slovenia) or prospective EU mem-
ber states (Croatia, Turkey) share analogous welfare characteristics with coun-
tries located in the West of the Mediterranean Sea.

The catching up process with Europe and the construction of the welfare system

From the time of its accession to the EEC/UE in 1986, Spain’s economic growth
accelerated in order to catch up with the main European central economies (see
Table 2). Evidence has lent no support to the ‘social dumping’ explanation for
such an achievement (Guillén and Matsaganis, 2000). If anything, Spain offers a
good example of a pattern of “leapfrogging,” or a very compressed transition
from preindustrial to postindustrial socioeconomic structures (Ferrera, 2007). In
the referred-to period 1945-2008, Spain passed from peripheral to core status
within the international economic order (Espina 2007). Since the 1960s the coun-
try followed a pattern of ‘mixed market economy’, a variant of the ‘coordinated
mixed economy’ variety of contemporary capitalism (Hall and Soskice 2001).
Spain, together with other Mediterranean market economies (Italy, Portugal and
Greece), is in a cluster which incorporates market, non-market and mixed forms
of economic coordination (Amable 2003; Royo 2008).

Table 2: Spain’s economic ‘catch-up’ drive (EU-15)

1945 1960 1985 2009*
49.5% 57.2% 69.8% 95.2%

Note: Per capita income (in purchasing power parity PPP) as percentage of Euro-
pean mean

* Estimate regarding the EU-15. The corresponding figure for EU-27 was 103%
Source: Gonzalez-Temprano (2003), Moreno (2004), Eurostat.

A great deal of Spain’s welfare provisions and institutional arrangements has
been made possible by the financial resources available. Certainly, high public
expenditure does not translate automatically into a generous welfare state. It is a
necessary although not sufficient condition. A look at Table 3 illustrates the big
increase in Spain’s tax revenue as percentage of the GDP in the period 1965-
2008, in line with other EU countries. Tax as percentage of GDP has been steadi-
ly higher than not only USA or Japan, but also than all non-European OECD
countries (except New Zealand).

Two-thirds of citizens in Spain have repeatedly expressed their support
for a direct public provision of welfare (Table 4). The high proportion of those in
favor of the option for “universalistic statism’ is high among voters for both main
right-wing and left-wing parties (Popular Party-PP and Socialist Party-PSOE.
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Such citizens’ attitudinal expressions provide a wide legitimating political base
for the development of the welfare state (Arriba et al. 2006).

Table 3: Total tax as percentage of GDP in selected countries (1965-2008)

1965 1975 1985 1995 2004 2008 65-08

Argentina | -----  [----= | oo 21.2 19.1 23.2* [+2.0
Brazil  |[----- |- - 27.3 32.2 26.1 -1.3
Chile  [-e-- |- 17.6 18.2 14.2 -3.4
Mexico |----- | ----- 17.0 16.7 19 12.5 -4.5

USA 24.7 25.6 25.6 27.9 25.5 26.1 +1.4

Denmark |29.9 39.3 46.5 48.8 48.8 48.2 +18.3

Finland [30.4 36.7 39.9 45.6 44.2 43.1 +12.7

Sweden [35.0 41.6 47.8 48.1 50.4 46.3 +11.3

France 34.5 35.5 42.4 42.9 43.4 43.2 +8.7

Germany |31.6 35.3 37.2 37.2 34.7 37.0 +5.4

UK 30.4 35.3 37.7 35.0 36.0 35.7 +5.3
Greece 19.9 21.3 28 31.7 35 32.6 +12.7
Italy 25.5 254 33.6 40.1 41.1 43.3 +17.8

Portugal |15.8 19.7 25.2 31.7 345 35.2 +19.4

Spain 14.7 18.4 27.2 321 34.8 33.3 +18.6

UE-15 27.9 32.4 37.7 39.2 39.7 |- +11.8

OECD
(otal) |58 |297 |329 [351 (359 (348  |+9.0

Unweighted mean.

*2007 for Argentina

Source: Revenue Statistics. OECD (www.oecdwash.org/DATA/STAT S/taxrevenue.pdf;
http://www.oecd-ilibrary.org/taxation/total-tax-revenue_20758510-table2 ) and ECLAC for Brazil
and Chile http://www.eclac.org/estadistica
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Table 4: Legitimation bases for the welfare state in Spain

1985|1989 | 1993 | 1995 | 2005 | 2006 | 2008

The Government is responsible for
each and everyone of citizens’
welfare and has the duty to help
them out to solve their problems

68 |58 |61 |62 |68 |66 |74

The Government is responsible
only for the least-favored citizens
and has the duty to help them out
to solve their problems

Citizens are responsible themselves
of their own welfare and have the

duty of sorting out their own prob- 185 16 116 |5 1017

lems
D.K./N.A. 13 16 |5 5 4 3 4
N 2489 | 2494 | 2500 | 2487 | 2490 | 2490 | 2454

Percentages have been rounded.
* Option not included in 1985.

Source: Spanish Sociological Research Center (CIS): Studies 1.465 (1985), 1.849
(1989), 2.063 (1993), 2.187 (1.995), 2.594 (2005), 2.644 (2006) and 2.765 (2008)

In institutional terms, the consolidation of Spanish welfare rests upon four pillars
concerning education, health, income transfers and social services (see Table 5).
Spain has preserved its basic four pillars for the provision of social protection
and services, which is relatively extensive in coverage (health, pensions and un-
employment protection and, to a lesser degree, personal services), but with a
relatively low intensity of protection. There is a noticeable participation of the
market and a growing Third Sector involvement, which implies in many cases a
shifting to the individuals and the households of the costs of welfare provision.
New policies of territorial cohesion have been introduced to avoid financial inef-
ficiencies in the National Health System. Likewise, renewed attempts to reforms
the pensions systems have been voiced despite the fact that the system does not
face the kind of sustainability problem as happens with the 'generous' provision
in Greece and Italy (Ramos and del Pino 2009). Further development of the na-
tional service for long-term care appears uncertain due to the extra financing
required from both central and regional governments (Marban 2009). In sum, the
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Spanish welfare state can be regarded as an incomplete universal system, of an
institutionally mixed nature, relatively fragmented in several levels of social pro-
tection and with spending levels around the EU-27 mean. In fact, the financial
effects of the crisis have meant a sharp increase in social spending, particularly in
unemployment benefits, coupled with a fall and subsequent stagnation of GDP
growth (Gonzélez-Temprano, 2003; Moreno and Rodriguez-Cabrero 2007,
Moreno 2009; Navarro 2009; Rodriguez-Cabrero 2010).

Table 5: Pillars Spain's welfare state

Policy Rights and entitle- | Institutional landmarks | Public
area ments pending
(% GDP)
Education | Basic and compulso- | Law on Education (1985)
ry instruction (6-16 | Law on Education,
years) LOGSE (1990) Law on | 4.5%
Education (2006)
Health Universal access to | Law on Health (National
benefits and services | Health Service, 1986) 6%
of the National | Law on Cohesion and
Health System Quality of the National
Health Service (2003)
Income Pensions and social | Law on Social Security
transfers insurance benefits (1966)
Law on Non-Contributory | 16.3%
Minimum  income | Pensions (1990, disability
support (means- | and retirement)
tested) and assis- | Regional laws on mini-
tance for unem- | mum (1989-1995)
ployed
Social ser- | Universal and de- | Intergovernmental  Con-
vices and | centralized access to | certed Plan on Social Ser-
care the basic network of | vices by provided by Local | 1.49%
benefits and services | Authorities (1987)
Long-term care and | Regional laws on social
promotion of per- | services (1980-1996)
sonal autonomy Law on Dependency and
Long-Term Care (2006)

Source: Own elaboration. Financial data provided by the 2009 National and Re-
gional budget accounts (NB. Social spending by the local administration has not
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been aggregated). Data on both central and regional correspond to spending in-
ternally consolidated.

EU's Input On Activity Rates and Female Labor Participation

The paradigm of labor activation championed by the EU and other international
institutions, such as the OECD and the IMF, has been fully embraced by Spanish
authorities. A look at the evolution of labor market (Figure 1) helps to explain the
degree of Europeanization in a policy area of important implications for the fu-
ture evolution of the Bismarckian component of the Spanish welfare state.

It is a well-known structural fact that Spain’s labor market can create great num-
bers of jobs in short periods of time, but it also destroy much employment in
times of crisis (Garrido-Medina 2010). Such oscillations produce acute knock-on
effects in welfare provision. As a reminder, during the period of accelerated
growth, 1994-2007, 8 million jobs were created and unemployment fell to 8.3%.
No other large EU country experienced increases in its labor activity rates of
such proportions. In 2010, in the midst of the financial crisis, unemployment
jumped to around 20% of the active population, highest in the Eurozone: 1 in 5
active workers were jobless. As unusual as it may seem, such a swing in fortunes
was not extraordinary as compared to the previous growing economic cycle of
1986-1991. In 1994, unemployment reached 24.2% of the active population, or 1
jobless for every 4 active workers

Figure 1: Active population and employment by sex (1976-2010)

Active population and employment by sex (1976-2010)
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A result of Spain’s workfare policies has been a quantum-leap increase in the
participation of women in the formal labor market. This can be singled out as the
great transformation in Spain's political economy and welfare development in
contemporary times. In 1977 Spain's female activity rate was lower than half of
the male rate. In 2000 it was around 85% of that corresponding to active male
workers. As reflected in Table 6, the percentage of women’s activity rate during
1976-2009 nearly trebled in the young to middle age-groups (25-49 years). This
process is of the outmost importance in a familistic welfare regime. It affects an
age group where women often confront not only demanding job careers, but also
a greater household involvement related to reproduction and child care activities.
In 2010, almost 3 out 4 Spanish women aged 25-54 years were active in the for-
mal labor market. Furthermore, and contrary to other patterns in Central and
Northern Europe, Spanish women participated primarily in the labor market on a
full-time basis, something which made the combination of domestic and paid
work all the more difficult.

Table 6 Female activity rates in Spain (1976-2009)

% popula-
Age 1976 |1980 |1985 |1990 |1995 |2003 |2010 |Hon by
groups age

groups

16-19 48.57 |39.97 |31.97 [30.25 |21.77 |18.4 |19.64|4.49

20-24 53.49 |54.71 |5453 |61.20 |57.95 |56.36 |64.25|6.57

25-54 |29.07 |30.40 [35.62 |47.87 |56.47 |66.01 |77.90 53.81

+55 13.84 |11.24 |10.05 |8.99 |8.46 [9.68 |15.2235.13

Total 28.53 |27.77 |28.96 |34.56 |37.86 |43.15 |55.22|100.0

Source: Encuesta de Poblacion Activa (Spanish Labor Force Survey), INE
(www.ine.es)

Within families the role of women has traditionally been pivotal, as they have
often cared particularly for children or older relatives at the expense of erratic
careers or full withdrawal from the labor market. However, as the hyperactivity
of cohorts of “superwomen” vanishes gradually, there is a serious vacuum
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emerging in welfare provision which will have enduring effects in social care
(Salido and Moreno 2009). The increasing externalization of personal care ser-
vices traditionally provided by the family has taken a particular turn in Spain, as
in other South European countries. Such services are often purchased from im-
migrants at low cost. This process has generalized since 2000, something which
reiterates preferences in Southern Europe for contingent solutions (Moreno-
Fuentes 2009). Developments in this case have unfolded along the lines of the
liberal Anglo-Saxon model of private preference for market provision, rather
than for the “top down’ institutionalization of structural reforms, as in the Nordic
countries.In fact, sorting out the apparent conflict between society’s expectations
of women’s role as mothers and active workers appears as a crucial element in
order to adapt Spain’s familistic Mediterranean welfare regime to the dual chal-
lenge of increasing labor productivity growth and preserving social cohesion
(Salido 2006; Salido and Moreno 2007).

Concluding remarks

Since 1986, gradual and accumulative reforms of the Spanish welfare state have
been of a piecemeal and fragmented nature. Unlike cases in Central and Northern
Europe, Spain’s catching up with EU core countries has been achieved following
a Mediterranean mode of welfare development. A syncretic via media which has
incorporated elements and rationale characteristics of other worlds of welfare
capitalism (Bismarckian, Liberal and Social-Democratic) is responsible for such
a process.

Prior to the 2007 financial crisis, Spain’s economy had successfully ac-

complished its long-standing goal to catch up with EU’s core. During the 1990s
and 2000s the Spanish economy benefited from the global real estate boom,
reaching figures such as16% of GDP and 12% of employment. After the collapse
of the construction sector, the level of private debt has skyrocketed putting great
pressure on the middle classes and calling into question an economic model
based on 'the brick and the sun’ (Spain is the world's second largest tourist desti-
nation).
Regarding Europeanization, it can be expected that Spain will continue to follow
political developments in the European Union as main points of references for its
own political economy and welfare policies. European governance based upon
decentralization and the involvement of stakeholders in policy elaboration and
design has had a considerable impact on Spain’s federal-like ‘State of Autono-
mies’ (Moreno 2010). Indeed, Spanish political economy and welfare develop-
ment will continue to be shaped by the process of Europeanization. This should
come as no surprise in a country with an ‘optimistic’ view on the future of Eu-
rope.
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Lessons from Portugal and Spain in the EU after 25 Years:
The Challenges of Economic Reforms
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Abstract

The purpose of this paper is to use the experience of Portugal and Spain in the
European Union (EU) to draw some lessons that may be applicable to Eastern
European countries. Portugal and Spain’s experiences will illustrate some of the
opportunities and challenges associated with EU and European Monetary Union
(EMU) membership. The paper examines the economic performance of both
countries during the last decade, analyzes the impact of the global financial crisis
and outlines some lessons that can be derived from the Iberian experiences.

Introduction

After decades of relative isolation under an authoritarian regime the success of
the Portuguese and Spanish democratic transitions in the second half of the 1970s
paved the way for full membership in the European Community. For Portugal,
Spain, and its European Community (EC) partners this momentous and long
awaited development had profound consequences and set in motion complex
processes of adjustment.*

There was no dispute that Portugal and Spain belonged to Europe. This
was not just a geographical fact. Portugal and Spain both shared its traditions,
culture, religion, and intellectual values with the rest of Europe. Moreover, they

'References to the European Economic Community (EEC) or the European Union (EU) can be
misleading if the historical period covered extends past the last two decades. This paper addresses
themes in the European Economic Community prior to the introduction of the European Union
label in the Maastricht Treaty of 1991. The terms ‘the European Community’ (EC) or ‘the Europe-
an Union’ (EU) are used indistinctly to refer to the European integration process and institutions
throughout the article. Similarly, ‘Europe’ is here always used to refer to the countries that are
members of the European Union, either before or after the Maastricht Treaty.
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had historically contributed to the Christian occidental conceptions of mankind
and society dominant in Europe. Without Portugal and Spain the European iden-
tity would only be a reflection of an incomplete body. It belonged to Europe. Its
entry into the European Community was a reaffirmation of that fact.

The purpose of this paper is to use the experience of Portugal in the Eu-
ropean Union (EU) to draw some lessons that may be applicable to Eastern Eu-
ropean countries. Portugal and Spain’s experiences will illustrate some of the
opportunities and challenges associated with EU and European Monetary Union
(EMU) membership.

The paper examines the economic performance of both countries during
the last decade, analyzes the impact of the global financial crisis and outlines
some lessons that can be derived from the Iberian experiences.

Spain: From Miracle to Bust

Before the global crisis that hit Spain in the spring of 2008, which has had devas-
tating consequences for the Spanish economy, the country had become one of
Europe’s (until then) most successful economies.? While other European coun-
tries had been stuck in the mud, Spain performed much better at reforming its
welfare systems and labor markets, as well as at improving flexibility and lower-
ing unemployment. Indeed, over the last decade and a half the Spanish economy
has been able to break with the historical pattern of boom and bust, and the coun-
try’s economic performance was nothing short of remarkable. Propped by low
interest rates and immigration, Spain was (in 2008) in its fourteenth year of unin-
terrupted growth and it was benefiting from the longest cycle of continuing ex-
pansion of the Spanish economy in modern history (only Ireland in the Euro zone
has a better record), which contributed to the narrowing of per capita GDP with
the EU.® Indeed, in 20 years per capita income grew 20 points, one point per
year, to reach close to 90 percent of the EU15 average. With the EU25 Spain has
already reached the average. The country has grown on average 1.4 percentage
points more than the EU since 1996.

Unemployment fell from 20 percent in the mid-1990s to 7.95 percent in
the first half of 2007 (the lowest level since 1978), as Spain became the second
country in the EU (after Germany with a much larger economy) creating the most

2 This article draws upon Roy02008, 2009, and 2010. A previous version was present at APSA in
2010.

3 «zapatero Accentuates Positives in Economy, but Spain Has Other Problems,” in Financial
Times, April 16, 2007, p. 4; and “Spanish Economy at Its Best for 29 years, Says Zapatero,” in
Financial Times, April 18, 2007, p. 3.
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jobs (an average of 600,000 per year over the last decade).” In 2006 the Spanish
economy grew a spectacular 3.9 percent and 3.8 percent in 2007. As we have
seen, economic growth contributed to per capita income growth and employment.
Indeed, the performance of the labor market was spectacular: between 1997 and
2007, 33 percent of all the total employment created in the EU-15 was created in
Spain. In 2006 the active population increased by 3.5 percent, the highest in the
EU (led by new immigrants and the incorporation of women in the labor market,
which increased from 59 percent in 1995 to 72 percent in 2006); and 772,000
new jobs were created. The public deficit was also eliminated (the country be-
tween 2005 and 2006 had a superavitwhich reached 1.8 percent of GDP, or 18
billion Euros, in 2006), and the public debt was reduced to 39.8 percent of GDP,
the lowest in the last two decades.” The construction boom has also been remark-
able: more than 400,000 new homes have been built in and around Madrid be-
tween 2002 and 2007.

The overall effects of EMU integration were also very positive for the
country: it contributed to macroeconomic stability, it imposed fiscal discipline
and central bank independence, and it dramatically lowered the cost of capital.
One of the key benefits was the dramatic reduction in short-term and long-term
nominal interest rates: from 13.3 percent and 11.7 percent in 1992, to 3.0 percent
and 4.7 percent in 1999, and 2.2 percent and 3.4 percent in 2005.° The lower
costs of capital led to an important surge in investment from families (in housing
and consumer goods) and businesses (in employment and capital goods). Without
the Euro the huge trade deficit that exploded in the second half of the 2000s
would have forced a devaluation of the peseta and the implementation of more
restrictive fiscal policies.

The economic success extended to Spanish companies, which now ex-
panded beyond their traditional frontiers (Guillén 2005). In 2006 they spent a
total of 140 bn Euros ($184bn) on domestic and overseas acquisitions, putting the
country third behind the United Kingdom and France.” Of this, 80bn Euros were
to buy companies abroad (compared with the 65bn Euros spent by German com-
panies).? In 2006 Spanish FDI abroad increased 113 percent, reaching 71,487 bn
Euros (or the equivalent of 7.3 percent of GDP, compared with 3.7 percent in
2005).° In 2006 Iberdrola, an electricity supplier purchased Scottish Power for
$22.5bn to create Europe’s third largest utility; Banco Santander, Spain’s largest

4 “El paro se sitda en el 7.95% y alcanza su nivel mas bajo desde 1978, in El Pais, Friday, July 27,
2007.

5 “L_a economia espafiola se hace fuerte,” in El Pais, March 25, 2007 and “La economia repunt6 al
3.9% en 2006 tras el mayor avance de la productividad en nueve afios,” in El Pais, February 22,
2007.

® Guillermo de la Dehesa, “La Préxima Recesién,” in El Pais, January 21, 2007.

"“Spain’s Bold Investors to Offset ‘Gentle Slowdown,”” in Financial Times, February 22, 2007.

8 From “Modernised Nation Faces Uncharted Territory,” in Financial Times: Special Report,
Thursday, June 21, 2007, p. 1.

°Emilio Ontiveros, “Redimensionamiento Transfronterizo,” in El Pais, July 15, 2007.
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bank, purchased Britain’s Abbey National Bankfor $24bn, Ferrovial, a family
construction group, concluded a takeover of the British BAA (which operates the
three main airports of the United Kingdom) for 10bn pounds; and Telefonica
bought 02, the U.K. mobile phone company.’® Indeed, 2006 was a banner year
for Spanish firms: 72 percent of them increased their production and 75.1 percent
their profits, 55.4 percent hired new employees, and 77.6 percent increased their
investments.**

The country’s transformation was not only economic but also social. The
Spanish became more optimistic and self-confident (i.e., a Harris poll showed
that they were more confident of their economic future than their European and
American counterparts, and a poll by the Center for Sociological Analysis
showed that 80 percent were satisfied or very satisfied with their economic situa-
tion).*? Spain is “different” again and according to a recent poll it has become the
most popular country to work for Europeans.*® Between 2000-2007, some 5 mil-
lion immigrants (645,000 in 2004 and 500,000 in 2006) settled in Spain (8.7 per-
cent of the population compared with 3.7 percent in the EU15), making the coun-
try the biggest recipient of immigrants in the EU (they represent 10 percent of the
contributors t