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" EXPLANATORY MEMORANDUM

Ie Oolecu of the Directlve

le One of the essantlal features of a Common Market a8 defined in the
Treaty establlshlng the EEC, is that a business undertaklng should be
able to operate in that part of thu nufket where conditions arc most
suitable for its activities 3 it ghould bo able to pursue its business
throughout the market unhindercd by netional fronticrs, It is with
this objective in view that the EEC Treaty provides for the exercise
of freedom to provide services which should allow service undertakings—
end in particular insurance undertakings~ with their head office in
onc Member State to operate in all other Member States of the European

Conmunltf without having to be estnblluhod in cach of thom,

The cxercise of this lreedom 10 nrovxdc services comes up aga;nst two
obstacles, The first arises from the cxistence in some Member States
of restrictive laws of a discriminatory nature, The second is
connceted with the prefound differcnces existing between the laws

governing the business scotor in question,

2+ The first obstacle has been removed by the Court of Justice judgment
of 3 December 1974 in "Van Binsbergen", The Court ruled that the
first paragraph of Article 59 and the third paragraph of Article 60
of the EBEC Treaty have direct effect, at least insofar as they seck
to abclish any discrimination against a person providing a service by
reason of his notionality or of the fact thet he resides in a Member

State other than that in which the service is to be provided.

PXs
3, However, the sccond obstacle persists in that insurance is subject to

govermment supervision in all Hember States of the Duropean Communitye

The provisions in force vary from one llember State to another

o/o
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according o the rcasons for this govermmuwt:supervisionse Hormally

these arc of a social nature (oonsumer protection) but in some countrics
they are also based on flnanoial or econqmlc oonsmderatlons (preservaﬁion
of national wealth) 3 however, with a few etccptlons, o1l of %hese
provisions ‘make ;t dl flcult and sometimes imnossmble for an undertaking
vhich is nqt:estabiishqd in the country ln‘questlon to purspa its

business therec, It is the gim‘of this Directive to oveicome thig‘obstacle.

However, as such provisions often meet objective requirements, which have
. not beon changed fundamentally by cven the THC Treaby, nothing would be
gained by purely and simply abolishing thems In overcoming the obstncle
presented by differcnces between them onc should try to find soluticns
which aro equivalent to the present rogulations but-take account of the
cxistonqe and, aims of the Common Market,

,—/.
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TITIE I
Art, 1
Art, 2
TITLE I
Art, 3
Art, 4
Arte 5
Art, 6
Arty T

P

Art.
Art,
Art,
Art,

Art. 1

Avt,
Arte
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and Artioles of the Directive

P

General provigions

Object of the Directive

Definitions : A

a) "first coordination Dirsctive"

b) "undertaking" |

¢) "frecdom to provide'services" ‘

d) "liember State in which the risk is situated™
¢) "supervisory authority" \

f) ™unit of account"

Provisions supplementing the first coordination Dircctive

General orinciples concerning technical reserves

Freedom to choose the law governing the contract

Mandatory provisions of the law governing the contract
Arrangements for "transport, crcdit and fidelity risks" and
"large risks"

Responsabilities and powers of the supervisory authorities

Provisions designed to facilitate the effective exercise of

frecdom to provide services

Entitlement to freocdom to provide services

Bxercise of freedom to provide services

Arrangements concerning ocompulsory insurance
Information to be made available to the polioy-holder
Special tradihg account

Technical rescrves

Maxes on the ingursnce contract

Undertakings from non-member countrics
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TITIE IV =~ Tinal provisions

Arte 16 ¢ Collaboration between the Commission and the superﬁisqr&
authoritios | o | B

Arte 17 & 'Report on market develoﬁmcnté

Art, 18 : Poriod wifhin which hational provisions are to bé anended

Arte 19 ¢ Communication of the amended texis | |

Art, 20

Parties to whem the Directive is addresscd

°
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I1I. Contont of the Directive

1; .‘:

atinily the Dircetive is divided into two parts. The more
important part, consisting of Articles 8 to 15 which make up the
Title III, is intended to facilitatc the offective cxercise of
freedom‘to providc’servioes, whichk is élready law following the
abovemzoutioned judgment of the Court of Justice of the Huropean
Cormunitics of 3 December 1974. The other part, and in particular
Articles 3 to T of Title II, contains rules on the coordination of
certain problems of supervision rclating to insurance and insurance
contracts, which go beyond freecdom to provide services énd also apply
to undertakings which pursuce their business exclusively within a

particular country,

Definition of freedom to provide sorvices

For the purposes of this Directive, thc freedom to provide services
in the insurance field includes the right to oover‘risks situated in
& country other than that in which the insurance undertaking is
established (Article 2 ¢) ; tho definition of the blace‘in vhich the
risk is situated is given in Article 2 d, Under this provision, the
place where the risk is situated deponds on the type of insurance
iavolved j in somc cases, as for insurance cévcring persons, it is
taken to be tho pidce where the policy holder is establishod and in

others, as is frequently the case in property insuranoe,,the place

- whers tho insurcd property is actually situated ; in still other

cases, 1h ma;7 be another place, such as the place in which the

contract was conciuded,

Yo attompt has bcon nade to. dlptlngulsh between freedcm 1o prov1de

SCerCGm and frecdom of estzbllshment for.two main reasons :

- thls distinetion is not normally noccessary, as by the very nature
of the insurance business - althouth this argument does not apply
in the same way to all branches of insurance =~ an insurance

undortahlng tends to establish itself in the Member State in

of s
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"whloh~the~riakn~are'srtuaxed afl soon a8 tho nnmber of oonxraots e
underwritton by vay of ' “tho pr0v1“ic“ of sorvibes roarheﬁ a'rorasircLy

low lovel

- under thc EEC xreaty, 1t is normally ;or the 1nsurance undertaklng
1tself to declde to whau extent it 1n+cnﬂ~ to pursuo its business
within the Common Markot through ag(ﬂcl“B or branches or by way of
frecdom to prov1de scrv1ces. This frocdom of ch01ce may be limited if
freedom to prov1de ‘Bervioces is clearlv being used a8 a wey to ciroumvent
tho laws normally appllcable or pbuse thcm 1n any other waJ.

However, only a carcful examlnatlon of, the clrcumstances of the caBe in
question can show whether abuses of this klnd are actually being
perpctrated and it is for the authority respoqsible for supervision to

aceess such cases,

Classes of insurance

The Dircetive is applicable to all closgces of insurance covercd by the
Tirst conrdination Directive, i.e. all types of 1ndemn1ty,insurhnqc

(2nd paragraph of Article 1) ; it zlso applies in.principle to compulsory
inpurance and small risks, Although o orogressive liberalization in no
longer possible since the aboVemontioﬁed“Court of Justice judgoment, the
deeision of the Court of Justice has not sltered the fact that not all
policy holdors require the samo protcction and that the interests ol
third parties should alsc be protectod in many classcs of insurance. '
This fact had therofore to be taken into account in the Directive, This
is the reason. why all the classes of‘insurwncc considered have bcon
divided 1nmo thrne categormcs, namely (comﬁulsory 1nsurancc" "other
risks“ and "transport, fidellty and credlt risks and larvo risks"

o/ s
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Compulsory insurancc (Article 10)

Compulsory insurance classes arc governed, in the interest of those
involved, by the most stringent provisions which thus require a particu~
larly high degree of coordination, As there is no need to wait until the
provisions governing compulsory insurance have been coordinated before
liberalizing other classes of insurance, it seemed reasonable to postpone
coordination of the former for the time being. Consequently, compulsory
insurance, insofar as it does not cover risks dofined in Article 6, will
continue to be governed for the moment almost exclusively by the law of
the country in which the risk is situated, Admittedly, exercise of
fyrecdom to provide services will thereby be made exceptionally difficult
in many cases and, in the casec of motor vehicle liability insurance, for
cxample, virtually impossible, However, the situation in this sector
must be accepted for the abovementioned social reasons until such time

as it, too, can be improved by progressive coordination,

Other risks ;

"Other risks" are those which do not meet the requirements set out in

Artiocle 6 to define certain risks, iece bulk business, with the exception

of compulsory insurance,

Compared with compulsory insurance, the following simplifications will
apply to these risks :

Contracts : The principle of freedom of choice as to the law whioh is %o

govern the contract sill apply irrespective of whether the contract

has bcen concluded by an insuror exergising frecdom to provide services
or by an insurer established in the country (Article 4)e Application
of this prineiple is, however, subject to considerable restrictions in
that certain mandatory provisions in force in the Member State in which
the risk is situated will continue to apply (see Article 5 (1))e

of o
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These mandatory provisions concern points of the law governing the contract
which are listed exhaustively in the Directive, It emerged during discus-
sions on coordination of the law on supervision that these points are a
fundamental guarantee of protection for policy holders. This coordination,
to be prepared with ufgency, should be carried out within 3 yvears from the
date of notification of the directive,

Supervigion: To avoid discrimination against undertakings established in
the country, but also to protect the interests of policy holders, it was
necessary that undertakings pursuing their business by way of freedom to
provide services should observe the laws on matérial supervision of the
Member State in which the risk is situated, Insofar as it provides
opportunities for influencing the content of contracts, the law on super-.
vision will apply equally to wndertakings whioh have an establishment

in the country and to those which do not., This is important above all in
countries where policy conditions or tariffs are sub;ect to authorization
(first sub-paragraph of Article 9 (1))

Finanecial supervision remains sub;ect 1o the prov1sions of the abovementloned

first coordination Directive :

- the solvency margin is subject tofsupervision by the authority of +the
' Member State in which the registered office is situated ;

~ the supervisory aunthority of the authorizing State is responsgible for
- the calculation of the technical reserves and the rules for investing
~ the same (see point 5 a) below),

Competition: In view also of the need to avoid giving undertakings
exerciging Ireedom to provide services an unjustified advantage over firms
established in the Member State where the risk is situated, it was also
considered necessary to subject these undertakings to the rules on fair
trading in force in that Member State.

X VI
A
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e) Transportlfcredlt and fidelity risks - large ‘risks (Article 6)

It was oonsidored necessary to facllitate cover of these varlous

classecs by way of freedom to prov1de sorv1ces without however creating
dictortions of competition with cstablished undertaklngs § hence the
noed for a single systems o

The reasoning for transport risks originates 1n the fact that most
national laws take account of their ofton 1nternaxlonal nature and as
a result there is complete freedom in the coice of contract law on the
supervision of general conditions or the special conditions of the
confract or tariffsy The Directive confirms a de facto situation,
hoﬁevor, by stating that the policy holder must be a tradere The latter
must be considered as having sufficicnt exporicncee The reasoning is
similar For credit and fidelity risks,

As regards large risks, the problem as more compiex. It was however
apporent th;t policy Ioldors had muoch lesse need of protection from the
State, ’

" Supcrvision of insuronce has also been carried out hitherto in this
ficld in several Member States ;3 this has been due in some cases to
2 desire to standardize legislation on supervision of insurance and in
others to a desire for fairness with regard o premiums, iece to avoid
o situction where Yad results in the much more sensitive sector of
industrial rislks were offset by better results in the more stable
scctor of bulk business,

”_This praticc hos been subject to increasing criticism, all the more
valid as the first objeotive is somewhat theorctical and the second

could be achicved by other means,
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Tt proved diffieult to distinguish theee largo risks from othcr rlska'

In the final analysis, Y ohoice had to bo mado between, flrstly, ‘eriteria
uhioh would ¢ertainly have covercd the grentest possiblo mumber of' coses
whero o liberalization would hove beon justified in theory; but difficuls
to apply and, secoondly, ecriteria whioh arc casy to apply but which do not
cover all oases "meriting liberalization", The second solution was finally
chosen for reamsons of expodiency (Article 6 b).

Slnce thoso risks meet thesc oriteria thoy ore oovored by the some |

arrongoments as those deseribed above for transport rigks and credzt and

fidelity risks, i.os the partles do not neced to obtain approval for tariff

'oondltions and are frec to choose the law govcrning the contract (Article
4 together with Article 5 (2))e ' ‘

Insurence undertaklng_

The following are free ‘o provide Berv1cos :

u) insurance undertakings which have obtulnod the suthorization laid dowm
in Articlo 6 (2a) of the first coordimation Dircotive (Article 2 D) j

b) insurance undertakings which have obtained the anthorization laid down
~in Article 6 (2) (b) of the first .coordination Directive (Artiole 2 c).

For legal-as well’ as practical reasons, it wes oconsidered advisable to
adopt tho most liboral solution in the circumstances,‘ Thus any ‘undortaking
cotablished within tho Communlty will bo able to purSue its husincss by woy
of froodom to prov1de services ¢ tho head offloe ‘i o Membor State in which
it hos od agenoy and branch and that samc sgenoy and branch in the Membor
‘Stato vhere the hoad ‘offico is situated, ~ From the legal point of view,
establishment never cxoludes the right to provide sorvices and from the
practiczl point of view, the undertaking may have a policy whereby some

of its establishments specialize in covering o particuler risls, which can
only be of benefit to tho sector as a uwhole,
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4e Entiflemont to frecdom tQ;Epovidé'serﬁiOCS and supérvision of the exercise
thereof = - ‘

a) Entitlment to freedom £6 provide Services (Article 8)

_Under the van Binsbergen judgment, Direciives adopted by the Council
on freedom to provide services are intended in particular to solve
. specific problems resulting from the fact that, in the absencc of a
pormangnt,establiéhment, the provision of services could not be

. subjected fully to the professional rules in force in the lember State
in which the services are provided,

With this in view, it does hot soé that frecdom to provide insurance
services can be made conditional on a prior authorization given by the

- competent authority of the Member Statc in which the risk is situated,
in view of the fact that the insurance undertaking which provides the
services has alroady obtained, in the country in which it is,ostablishod,
authorization granted under conditions coordinated by the first

Directive,

However, it was not possible tc consider that this authorization should
awtomatically bo interpreted as also ocovering operations carried out
by way of frcedom to provide scérvicese The following factors have to

be considered in choosing the final solution :

—~ the fact that an undertaking takes on risks situated in another
" lember State constitutes an extension of its activitieé which can
' "give pise o certain hazards, if only becouse of the differont lcgal,
" poonomic and Social conditions which such an undertaking will have
to meete Intervention by the supervisory euthority which gave the
initial authorization is fully justified j

"~ Articlo 6 (2) of tho first coordination Directive lays down an.
additional authorization not cnly for any undertalking which exbends
its business to other classes of insuranoce but also for any
undertaking "which, having obtained in accordance with Artiche 7
(1) an authorization for a part of the national {erritory, extends

its business beyond such part's
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~It océn be conceded thal tho fact, that an- undertaklna pursues its N
business by way of frcedom to provide services also constitutes on
oxtonsion of  that buginess which gustlfiea a ape@iol authorxzatlon 3

- the suporv1sory authorlty of the ‘Member Ftate in which the risk' is

4 situated, which is traditionally responsible for Bafoguarding the policy
holder, may rightly congider it normal “to be- informed, evon“conculted,
where an undertaklng establishod in another Member State ‘proposds to

- pursue its businéss on its terrltory without belng astabllshed ‘therecs

Exoroise of freedom to provide serv1ces (Artlcle 9)

© The problem ¢f rclations botween tho supervisory authorlties of tho
» i authorizing State and those of the Stete in vhich the risk 13,81tuated

"has also. given-rise to very serious-difficulties;

‘I the absence of a moro complete avordination of laws, the undertaking

which pursues its business by way of freedom to provide services continues
to be governed by the laws of the Member State in which the’ risk is

'situated,’ except in oases provided for by,the Dircotive, Without

“ prejudice to any possible legal action, a procedure was finalized enabling

the’ eompetent authorxt;ea‘to act together %o rapidly put an end to any
1nfr1ngementa of these laws,: T :

With this in}v1ew, a procedurc was provided for which, without questioning

v"thedgéherailprinoiplos of the Dirgctive, onsbles the supcrvisory authority

i of the Member State in which the risk-is situated to react effoctivelye

A8 ‘soon aB: this authority becomes aware of an infringement it informs the
‘supervisory authority of the authorizing State whioch-thanks in particular

to the existonce of the special authorization it has given to the
undortaking to pursue its bu51ness by way of freedom to prov1de serv1ces,

.. has at its dlsposal a decisive means of compelllng the 1atter 40 put an

end to this state of affairs,



‘Beoause of -the powers at the disposal of the supervisory authorities,

it should be possible to sottle the majority of such cases without
the authority of the authorizing state having, as a last resort, to
take the protective measures referred to in Article 9}(4). Moreover,

special provisions (Articles 11 and 12) have been included in the

directive to enable both the policy holder and the supervisory authori-
ties to be informed where there is freedom to provide services,

5 Other problems

Technioal reserves

Certain pr;nclples have ‘been establlshed for calculatlng reserves for

‘uncarned premlums and for outstanding claims and special attentlon was

glven to the problem of equiligation reserves and foreseeable losses

'(Artlcle 3)

}Artlcle 15 of the flrst ooordlnatlon Directive applles to the provision

of services in that the Member State on whose territory the undertakzng
(head office Qr-agency.gnd{braneheg) is established fixes the rules
according to which these reserves arc calculated ; cﬁecke:are carried
out by the superviao?y authorities of‘yhax Merber State, Howecver, to

-take account. of the special situation created by transactions. carried

out by way of frcedom to provide services, provision is made that the
technical reserves formed in this respect may be located anywhore in

_the Community. (Artlcle 13), no exceptlon being possible with regard

to the rules of equivalent and matching asscts.

Taxation

The system of taxes applicable to insurance contracts also variecs
groatly from one Member State to anothers Some Member States do not”’
have this type of tax, others have rates which may reach 30%.
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To harmonize these various systems would be.a long process and thers

. oan be no question of making the sucoessful oconolusion of the same

c)

a precondition for the exerecise of froedom to provide services.

Therefors, it appeared preferable to stipulste that the laws in force

'in the Member State in whioh the risk is situated should apply at

present, without prejudice however to su'bsequent harmonization
(Article 14),

Non-membor countries

For non-member countries, the solution adopted (Articls 15) 18 based
diraotly on the proposal for a dlrcct:.ve on coinsura.noe presen’ced by

the Commission to the Council on 15 ¥ay 1974,

It appeared appropriate to class agencies and branches established in

‘& Member State, whose head office is in a non-member country, as

Community under'takings and, ‘therefore, to enable them to benefit from

the provisions of tho directives In faot, these agenvies and branches
are already the subjeot of the provisions of title III of the first
coordination directive and are therefore subjeot to striot obligations

" at Community level with regard to solvenoy,

The provisions are entirely differcnt for undertakings established in
non-member countries whioch wish to exercise directly freedom to provide

sorvipes in the Oommunity, In this scoond case, the Membor States are

free to authorize or prohibit éuch oporations until such time as the
provisions are coordinated.

o
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(Preparatory Acts)

COMMISSION

Proposal for a second Council Directive on the coordination of laws, regulations and
‘administrative prov1s1ons relating to direct insurance other than life assurance and
laying down provisions to facilitate the effective exercise of freedom to provide services

(Submitted by the Commission to the Council on 30 December 1975)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the
European Economic Community, and in particular
Articles 57 (2), 59 (2) and 66 thereof,

Having regard to the proposal from the Commission,

i

Having regard to the opinion of the European
Parliament,

Having regard to the opinion of the Economic and
Social Committee,

Whereas it is necessary to develop a European

insurance market due in particular to the steady

increase in the size of risks to be covered; whereas to
achieve this objective, it is desirable to allow policy
holders to avail themselves of insurers established not
only in their country but also in other Member
States;

Whereas pursuant to the Treaty any discrimination
with regard to freedom to provide services based on
the fact that an undertaking is not established in the
Member State in which the services are provided has
been prohibited since the end of the transitional
period; whereas this prohibition applies to -services
provided from any establishment in the Community,
whether it is the head office of an undertaking or an
agency or branch;

Whereas, however, the effective exercise of freedom
to provide services will not be fully accomplished

until certain aspects have been harmonized; whereas
such work, because of its complex nature, can be
accomplished only after a certain time; whereas it is
possible meanwhile to adopt arrangements whereby
the present situation can be considerably improved;

Whereas with -this. in view, it is advisable to
supplement the first coordination Directive on direct
insurance other than life assurance adopted by the
Council on 24 July 1973 in particular with regard to
the method of calculating technical reserves and the
powers granted to the supervisory authormes of the
various Member States;

Whereas the provisions in force in the Member States
concerning the law governing insurance contracts
remain divergent; whereas the disadvantages resulting
from these differences, can, in the interest of a real
common market for insurance, be eliminated by
allowing the parties a freedom of choice of the law
which should apply; whereas however too wide an
interpretation of this freedom might result, in the
absence of coordination, in serious weakness either in
the protection of the insured or in the conditions
under which many insurance undertakings conduct
their business; -

Vhereas the first step in coordination can be taken
straight away by determining on a Community basis
those essential dispositions which the Member - States
may continue to apply in réspect of risks situated on
their territory; whereas, with this end in vxew, only
certain of - these dispositions should retain’ their

M
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‘essential’ character, all others becoming open to
coordination;

Whereas more complete coordination shall occur in
the shortest possible time; whereas however the
choice of the law applicable to contracts can be freed
immediately without restriction by the complete
elimination of the ‘essential’ character of the said
dispositions, on the one hand in the case of risks
classified as transport, credit and caution primarily
on account of their frequently international nature,
and on the other hand in the case of certain large
risks, defined by precise quantitative criteria, in
which there is less evident need of protection for the
insured.

Whereas the fact that certain Member States require
authorization for the general and special conditions
of insurance policies as well as tariffs constitutes an
obstacle to freedom to provide services; whereas
although it appears possible at this stage to abolish
such authorization for the classes of transport, credit
and fidelity insurance and for large risks, the removal
of this obstacle will be achieved by harmonizing the
laws in force; whereas meanwhile the applicable law
in this respect must remain that of the Member State
in which the risk is situated;

Whereas the provision of services by an undertaking
must be considered as a territorial extension of the
business of that undertaking; whereas such an
extension, in accordance with the principles already
adopted in the first coordinating Directive of 24 July
1973, should be the subject of an authorization;

Whereas such authorization must be given by the
competent authority of the Member State in which
the undertaking is already established; wheteas the
various authorities concerned must be in a position,
through close cooperation, to put an end to any
infringement of the rules remaining applicable in the
Member State where the risk is situated;

Whereas the first coordinating Directive adopted by
the Council on 24 July 1973 laid down that the law
of the authorizing Member State applies to technical
reserves; whereas this principle is equally valid for
operations carried out by way of freedom to provide
services; whereas for such operations it is desirable to
lay down that technical reserves may be located
throughout the Community, although the principle of
matching and equivalent assets must be consolidated;

Whereas considerable differences are apparent from
one Member State to another with regard to the
number and size of risks subject to compulsory
cover; whereas under these conditions it is impossible
to exclude these classes of insurance from the scope

of the Directive without creating, through the
resulting  situation,  serious  distortions  of
competition; whereas it is nevertheless desirable to
apply to contracts covering such risks all the laws of
the Member State where these risks are situated;

Whereas some Member States do not subject
Insurance transactions to any form of indirect
taxation while the majority apply a special tax;
whereas the structure and rate of this tax vary
considerably between the Member States in which it
is applied; whereas pending future harmonization, it
is desirable to avoid a situation where existing
differences lead to serious disturbances of
competition in insurance services between the
Member States; whereas the application of the tax
system of the Member State in which the risk is
situated will remedy such a situation;

Whereas agencies or branches established within the
Community and belonging to undertakings whose
head offices are outside the Community are the
subject of the provisions of title III of the first
coordinating Directive; whereas in this respect they
are subject to harmonized conditions with regard to
entitlement to and exercise of freedom to provide
services; whereas in these conditions it appears
normal to enable these agencies and branches to
benefit from the provisions of this Directive;

Whereas it is necessary to initiate special cooperation
with regard to freedom to provide services between
the competent supervisory authorities of the Member
States and between these authorities and the
Commission,

HAS ADOPTED THIS DIRECTIVE:

Title I

General provisions

Article 1
The object of this Directive is:

(a) to supplement the first Council Directive of 24

July 1973 on the coordination of laws,

regulations and administrative provisions relating
to the taking-up and pursuit of the business of
direct insurance other than life assurance;

(b) to lay down provisions to facilitate the effective
exercise of freedom to provide services by the
undertakings and in respect of the classes of
insurance covered by that coordinating Directive.

)6
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Article 2

For the purposes of this Directive:

(a)

“first coordinating Directive’

means the first Council Directive referred to in
Article 1 (a);

‘undertaking’

means any undertaking which has received
official authorization under Article 6 (2) (a) or (b)
of that Directive;

‘freedom to provide services’

means the covering by an undertaking of a risk
situated in another Member State;

‘Member State in which the risk is situated’
means:

— the Member State in which the insured
property is situated, where the insurance
covers immovable property or movable
property which, because of its situation, is
connected with the immovable property and
used for the same purpose, together with any
objects contained therein,

— the Member States in which insured movable
property other than that specified in the
preceding indent is situated, where because of
the purpose for which the property is
intended or used the location thereof is
neither provisional nor temporary,

-— the Member State in which the contract was
concluded, where the insurance covers
persons, or objects other than those referred
to in the preceding indents, and was taken
out for a short period or from an automatic
machine,

— the Member State of registration, where the
insurance covers land vehicles,

— the Member State in which the policy-holder
habitually resides in so far as he is the owner
of the vehicle in question, has a financial
interest therein or operates the said vehicle, or,
failing this, the Member State in which the
vehicle is registered, where the insurance
covers railway rolling stock, aircraft or sea,
lake, river and canal vessels,

—— the Member State in which the policy-holder
habitually resides where any other form of
insurance is involved, including insurance in
respect of ‘goods in transit’;

‘supervisory authority’

means:

— in the case of the head office, the authority
responsible for granting the authorization

referred to in Article 6 (2) (a) of the first
coordinating Directive or for supervising
private insurance business,

-— in the case of agencies and branches, the
authority responsible for granting the
authorization referred to in Article 6 (2) (b) of
that Directive or for supervising private
insurance business.

These authorities are hereafter called the
supervisory authorities of the authorizing
State;

(f) “unit of account’

means the European unit of account (EUA) as
defined by Council Decision 75/250/EEC of 21
April 1975.

Wherever reference is made in this Directive to
the unit of account, the corresponding amount in
national currency to be applied shall be that of
the last working day of the preceding year.

Title 1I

Provisions supplementing the first coordinating
Directive

Article 3

1. Member States shall take all steps necessary to
ensure that at least the following principles are
observed in calculating the technical reserves:

(a) Unearned premiums are to be calculated, in
principal, on a time basis. The calculation may,
however, be made by methods of approximation
if these lead to practically the same results as
individual calculations.

The gross premiums shall be taken as the basis
for the calculation. The resulting unearned
premiums should then in principle be reduced by
the pro rata commissions and  other
representatives’ charges (agency costs). Member
States will determine what is meant by deductible
agency costs; »

(b} A reserve for potential losses from current
contracts is to be formed if, on the basis of the
trend of claims, having regard to their frequency
and average amount in the financial year, future
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insurance payment will probably exceed the
corresponding net premiums;

(¢} For the purposes of calculating the loss reserves,
the future gross expenditure on claims is to be
estimated individually on the basis of known
ontstanding claims.

Member States may permit flat-rate methods of
calculation, instead of individual calculation if:

— the number of similar outstanding claims is so
great that the flat-rate method leads to a
result which is not significantly different from

- that obtained by individual calculation, or

— the nature of the risks listed under numbers 3,
4,5, 6,7,11 and 12 of point A of the Annex
to the flrst coordinating Directive does not
permit individual calculation.

Reserves for late ¢laims are to be formed for
claims which have occurred but which have not
yet been notified to the insurer; these shall be
calculated on the basis of values gained from past

- experience, having regard to the probable trend
of claims; :

C

7, 11 and 12 in point A of the Annex to the first
coordinating Directive, amounts representing
premiums and loss reserves may be consolidated
in one amount.

2. Systems based on an ‘account over a period not
exceeding three years’ shall be considered as
equivalent to the system described in the preceding
paragraph for unearned premiums and outstanding
claims.

3.~ Undertakings shall set up an equalization reserve:

for the credit, hail and frost classes and for the risks
of storm and natural forces other than storm, where
such risks are included in the hail and frost classes.

The equalization reserve shall each year receive 75 %
of any technical surplus remaining for that financial
year. However, in the case of credit insurance, the
amount involved may not exceed 12 % of the net
premiums for the same financial year.

This transfer shall no longer be obligatory when the
reserves have reached:

— in the case of credit insurance, 150 % of the
highest annual amount of net premiums paid in
during the last five financial years, and

— in the case of all other classes of insurance, 200 %
of the amount of net premiums paid in during the
last financial year.

As regards the risks listed under numbers 4, 5, 6,

Any technical deficit which may occur in the course
of a given financial year in these classes of insurance
shall be charged to the reserve.

4.  The reserves referred to in this Article shall be
disregarded for purposes of calculating the solvency
margin and shall be under exemption from any
liability to tax.

Article 4

1. Insurance contracts concluded in the classes
covered by the first coordinating Directive shall be

. governed by the law of the parties’ choice. Where the

risk is situated within the Community the choice
must be made from among the laws in force in the
Member States.

The parties shall be free to choose the law of a third
country if the risk in question is one of those listed
under numbers 4, 5, 6, 7, 11, 12, 14 and 15 in point A
of the Annex to the first coordinating Directive,
where there is a definite connection between the laws
of that country and the risk insured or the insured
person.

2. In the absence of a choice of law to be applied
or where the choice made is contrary to the
provisions of paragraph 1, the contract shall be
governed by the internal law of the Member States in
which the risk is sitnated.

Article 5§

1. Pending their further coordination, which shall
occur within a maximum period of three years from
the date of notification of the present Directive, and
in cases where the law chosen by the parties is other
than that of the Member State where the risk is
situated, only those ‘essential’ dispositions of the law
applicable in that State may be applied; those
essential dispositions can cover:

— the declaration of the risk by the policy-holder,
either when the policy is taken out or during the
period of the contract, and penalties,

— the payment of the premium and the consequences
of non-payment,

— the obligations of the policy-holder on the
occurrence of a claimable event, and penalties,

— the circumstances in which the contract may be
annulled,

— the rights of third parties,
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shall, pending their subsequent coordination, remain
applicable.

2. The restrictions imposed by the preceding
paragraph on the freedom to choose the law
governing the contract shall not apply to contracts
covering risks referred to in Article 6 provided that
the conditions laid down in that Article are met.

3. Member States under whose legislation or case
Jaw the provisions referred to in paragraph 1 are
mandatory shall forward the list of those provisions
to the Commission within 18 months of the
notification of the Directive. The Commission shall
forward that list to the other Member States.

Article 6

1.  The following is added to Articles 8 (3) and 10
(3) of the first coordinating Directive:

‘However, Member States may not apply provisions
which require general and special policy conditions
and tariffs to be approved:

(a) in respect of risks listed under numbers 4, 5, 6, 7,
11, 12, 14 and 15 in point A of the Annex to the
first coordinating Directive:

— where the policy-holder has the status of a
trader, and

—- where the risk to be covered relates to his
business activity;

(b) in respect of risks listed under numbers 8, 9, 13
and 16 in point A of the Annex to the first
coordinating Directive:

— where these risks are the subject of a contract
concluded for his own account and/or for
account of a third party by a legal or natural
person who owns all or part of the interest
insured and who, under the law applying to
him, has the status of a trader; and

— where the amount insured in respect of risks
listed under number 8 in point A of the
Annex to the first coordinating Directive is
not less than 7 million units of account or
where the aggregate amount insured in

" respect of risks listed under numbers 8, 9 and
16 is not less than 10 million units of
account.’.

2. The figures given in point (b) second sentence,
shall be reviewed and if necessary adapted, at the
latest within three years from the date of notification

of the present Directive, in the light of progress

achieved in the coordination of legislation provided
for in Article 5§ (1).

Article 7

Every Member State shall take all steps necessary to
ensure that the authorities responsible for supervising
insurance undertakings are able:

(a) to supervise all the activities of insurance
undertakings and to ensure that:

-— the laws, regulations and “administrative
provisions concerning insurance are complied
with,

—— the schemes of operations referred to in
Articles 8 (1) (c) and 10 (1) (c) of the first
coordinating Directive are properly executed,
and

— insured persons are protected against abuses;

(b) to carry out the checks and to take the measures
necessary for this purpose, and in particular:

— to require undertakings to transmit all
relevant documents,

-~ to examine the  administration of

undertakings in situ,

— to be vested with sufficient powers of
constraint to ensure that Decisions are
properly enforced.

Title 11

Provisions to facilitate the effective exercise of
freedom to provide services

Article 8

1.  Any undertaking wishing to extend its business,
by way of the exercise of freedom to provide services,
to the territory of another Member State shall seek
authorization for that purpose from the supervisory
authority of the authorizing Member State.

2. The undertaking shall supply the following
information:

(a) the Member State on whose territory it intends
to provide services;

(b) the nature of the risks which it intends to insure
on the territory of that State;

(c) the general and special conditions of the policies
which it intends to use and the tariffs which it
intends to apply provided the legislation of the
Member State referred to in (a) requires those
conditions and tariffs to be approved. :
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3. The authorization referred to in paragraph 1
shall be granted after consultation with the
supervisory authority of the State on whose territory
the undertaking intends to provide services.

The supervisory authority of the authorizing Member
State shall send a copy of the application of the
undertaking concerned, together with the information
specified in paragraph 2, to the supervisory authority
of the State on whose territory the undertaking is
intending to provide services.

The latter’s comments must be forwarded to the
supervisory authority of the authorizing State within
six weeks of the forwarding of the application for
authorization.

Article 9

1. Subject to the provisions of this Directive, the
undertaking must comply with the rules in force in
the Member State in which the risk is situated which
concern:

— compulsory insurance,

— the mandatory provisions concerning the
insurance contract mentioned in Article 5 (1),

— tariffs and the general and special conditions of
insurance policies,

— fair trading.

2. If the supervisory authority of the Member State
in which the risk is situated is aware that these
provisions are being violated by an undertaking
exercising freedom to provide services on its territory,
it shall submit its complaint to the supervisory
authority of the authorizing State and shall propose
suitable measures for putting an end to the situation.

3. The supervisory authority of the authorizing
State shall take all appropriate measures, which may
extend to withdrawal of the authorization referred to
in Article 8, to put an end to the infringements of
which it has thus been notified. It shall inform the
supervisory authority of the Member State in which
the risk is situated thereof.

4, If, in spite of the measures thus taken by the
authorizing State, the wundertaking persists in
seriously violating the provisions referred to in
paragraph 1, the Member State in which the risk is
situated may, after having informed the supervisory
authority of the authorizing State thereof, take any
appropriate measures which are strictly necessary to
put an end to the situation.

Article 10

1. - Subject to Article 13 and notwithstanding
Articles 4 and 5, contracts concluded by way of the
exercise of freedom to provide services and covering
risks insurance of which is compulsory in the
Member State in which the risk is situated must
comply with the legislation in force in that Member
State.

This provisions shall not apply to the risks referred
to in Article 6.

2. Where the Member State in which the risk is
situated requires proof that the obligation to take out
insurance has been complied with, it shall accept for
this purpose the certificate issued by the insurance
undertaking availing itself of freedom to provide
services.

3.  Where, in the Member State in which the risk is
situated, the insurer has to notify certain competent
authorities when cover ceases to be provided, the
termination of cover can be invoked against injured
third parties only one month after the date on which
the competent authorities receive such notification
from the insurance undertaking.

Article 11

Where contracts are concluded by way of the exercise
of freedom to provide services, the policy-holder
must be informed before the contract is signed that
the insurer is not established in the country in which
the risk is situated. Furthermore, the policy must
specify the address of the competent supervisory
authority and the address of the office of the insurer
to whom the policy-holder may submit his claims.

Article 12

1. The supervisory authority of the Member State
in which the head office is situated shall require that
office to keep for each class of insurance and for each
Member State, a special trading account in respect of
all business transacted by way of the exercise of
freedom to provide services, including that transacted
by its agencies and branches. This account, the form
of which is set out in the Annex, must show
premiums, claims and technical reserves.

2. The supervisory authority of the Member State
in which the head office is situated shall, if the
supervisory authority of the Member State in which
the risk is situated so requests, forward to the latter a
copy of the special trading account.
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3. For undertakings keeping their accounts in
accordance with the system provided for in Article
3 (2), the trading account may be restricted to the net
premiums received, less commission, and the claims
paid during the calendar year, set out according to
classes of insurance and countries of origin.

Article 13

1. The technical reserves relating to contracts
concluded by way of the exercise of freedom to

.provide services shall be subject to the rules laid

down by the authorizing State or, failing such rules,
shall be in accordance with established practice in
that State.

2. These reserves may be located in the
Community without territorial restriction. They must
in all cases be covered by equivalent and matching
assets.

Article 14

Without prejudice to subsequent harmonization of
indirect taxes on insurance, all insurance
contracts concluded by way of the exercice of
freedom to provide services shall be subject solely
to the relevant taxation in force in the Member State
in which the risk is situated.

Article 15

The provisions of this Directive shall apply: to
agencies and branches established within the
Community and belonging to undertakings whose
head office is outside the Community which are
subject to and which satisfy the provisions of Title III
of the first coordinating Directive.

Title IV

Final provisions

Article 16

The Commission and the competent authorities of
the Member States shall collaborate closely for the
purpose of facilitating the supervision of direct
insurance within the Community and of examining -
any difficulties which might arise in the application of
this Directive, and in particular of Article 9.

Article 17

The Commission shall forward to the Council within
five years of notification of this Directive a report on
the developments on the market in insurances
transacted by way of the exercise of freedom to
provide services.

Article 18

Member States shall amend their national provisions
to comply with this Directive within 18 months of
this notification and shall forthwith inform the
Commission thereof.

The provisions thus amended shall be applied within
24 months of notification.

Article 19

Upon notification of this Directive, Member States
shall ensure. that the texts of the main laws,
regulations of administrative provisions which they
adopt - in ‘the field ‘covered by this: Directive  are
communicated. to the' Commission. :

. Article 20

This Directive is addressed to _tlie Member States.
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ADDENDUM

PROPOSAL FOR A SECOND COUNCIL DIRECTIVE

on the coordination of laws, regulations and administrative

provisions relating to direct insurance other than life

assurance and laying dotn prov151ons to facilitate the effectlve

exercise of freedom to provide services.

coM (75) 516 final/2

 (Submitted to the Council by the Commission)
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