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Explanatory Memorandum

I. Introduction and General CommentéAcn the Directive

‘Hdme sfﬁdy courses are a type of instruction which, in a particular way,
meets the needs of persons wishing to undertake a course of instruction

- or vocational training.

This type of education is not confined to a particular place; furthermore,

the student can organize his studies to suit his circumstances and his -

- individual capabllities, and use the time at his disposal as profitably

. a8 possibles

The student or adult who wishes to follow a correspondence course

-offered by a private organizer 1s generally in need of special protection,

since the distance between student and teacher makes it extremely diffioult

_fto check the teaching material and thé'profesaional and teaching

qualifications of the teaching staff.

Because teaching material is usually sent to the students in instalments,
the student is unable to make an overall appraisal of the course; hence
he cannot aséess‘his chances'ofmsuccessfully completing the course
before concluding the contract. In many cases the student is persuaded

by advertising, by oral statements, by the supply of some teaching

material or by other means to conclude a contract for a correspondencei
course which does not match his level of knowledge or his capabilities.

 As a result the student wastes his time, money and energies which may
‘discourage him from taking a course or from undertaking a form of :

trainiﬁg.

The large number of people who have expressed reservations about

_  ‘correspondence courses would be less critical of them if organizers of

home study courses were approved by a public.authority; and the contracts
drafted in such a way as to0 ensure adequate protection for students.
These two conditions are particularly important when the orgasnizer of a
correspondence couise and the participant live in different Member States.



The Preliminary programme of the Furopean Economio Community for a
consumer protection and informatidn policy adopted by the Council of
Ministers on 14 April 1975 provides for measures to inform and educate
consuners and to proteot their 1egal‘and economic interests. In its
Resolution of 17 February 1975 Parliament requested that a Directive be‘
| drawn up on home study courses on the basis of the following principiee:

1. gfficial inspection of all courses which must receive a State .

certificate of quality; ‘
2, appropriate training and qualifications for teaching staff;
, 3. préhibition of the use of sales representatives;

g4.l‘protectlon of students (especially as regards contractual conditions).

II. Legislation in the Member States ~nd the legal basis of the Directive

"‘§Ome study courses are subject to special laws in five Member States.

" The aim of these laws is to ensure that home study courses are so |
organized as to ensure that the courses offered are of a h*gh quallity
and to determine the features of the contractual relationship between
organizer and partlc*pant to ensure adequate protection for the latter. ,
It is hoped in this way to prevent sbuses and to encourage people to
~ take part in home study courses without having to fear that the .
organizers might not be gemuine or qualified or might even be dishoneste.
All correspondence courses are monitored in France (declarations have
to be made by private organizations wishing to provide home study
‘courses and the teaching centent of courses are checked); in the
Federal Republic of Germeny (courses must be approved)e.

" Home study courses provided by private organizefs gre of sdme economic
-significance in the Member States. Differing national laws and in
particular the various methods used to check organizers of home study
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courses may impede free competitioﬁ between the various organizers of

"home study courses.

The degree of consumer protection also differs from one Member State

- to another. These differences are becoming even more marked as an

increasing number of participants in correspondence courses come from.
Member States differsnt fram those in which the organizers are based.
" The different laws hence have a direct effect on the functioning of the -
common market and should be harmonized pursuant to Article 100 of the

Treaty.

Since this Directive would involve the amendment of legislation in
several Member States, Parliament and the Economlc and Social Committee

must be consulted (second paragraph of Article 100 of the Treaty)e

III:' Conments on the Articles

Article‘l'défines the scope of the Directive. The first paragraph
states that only home study courses for which a legal contract has
been concluded are covered by the Directive. There is no reason to
exclude from the scope of the Directive instruction provided by the
State or regional or local authorities if such instruction is given on
the basis of a contract concluded between the organizer and student.
However, only home study courses against payment are envisaged here,
A student following a correspondence course for which he has not paid
may of course waste his time and energics if the quality of the coﬁrse
does not match his requirements. It was not, however, considered '
necessary to include "free" courses in the scope of this Directives
The Member States may, pursuant to Article 16, make these courses
subject to the provisions of the Directive if they so wish,

The definitions given in the second paragraph have been made extremely
broad in an attempt to cover all types of home study course as far

g8 possiblce
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| @_gg_&g__g introduces the principle of a system of acoreditation for orga-
nizere of correspondence courses. A systenm of prior approvel would appear
in princinle necessary if an effective check is to be made on the organizerse
However, in order %o take into é;coounf the legal situation in some Member
States,'whioh forbids any restriction of freedom in education, Member States
ghall retain the possibility of introducing only an optional systenm of
accreditations To avoid an organizér, who has not been accredited, offer—

ing home study courses in a country with a compulsory system of accredi--

tation, Article 3(2) allows Mamber States to forbid or %o restrict within

‘their territory any activity of a non-accredited organizere '

The conditions for accreditation will be decided by the Member Statese

The information which must be provided is jntended to enable the responsible

bodies to make a check on the organizer and his staff and to assess the

| "quality of the coursese

Articles 3 and 4 contain provisions concerning the granting and withdrawal
of accreditatione Since a.ocred.i'ta:tion must be renewed after three years,
" the responsible body is automatically obliged to check whether the condi-
tions of accreditation are still being fulfilled. -

Aﬁicles 5‘ and' 6 are concerned with"’proiv;ecting gtudents against verious
commercial practices which, in the past, have often led to abuse. ‘

" Visits to the home of students have not been totally forbidden because it

' i8 extremely difficult to make a distinction between a visit by an educa-
‘tional advicer and by a saleemane. However, the Article does impose a total
ban on any unsolicited visits, stating that a writien request must be made
by the student for such a visite ‘ |

| The penalties for non—compliazxce‘wiﬂ;h, f-i:he provisions of this Article are
‘set forth in Article 8(4)e _ o

Article 6 is intended to put a _s*.%oﬂ to certain practices of promising .
financial rewards for advertisiﬁg' purposese

Article T contains provisions on advertisings Since contacts between
student and organizer are .mainly"'-iay" correspondence, it is vital that

the student should receive detailéd information gbout the organizer

and about the courses which are proposed to hime This is why it is

laid down that advertising ma'be_:bia_,l:';must contvain the specific information
listeds '

Tncidentally, the Commission intends to present shortly £0 the Gouncil
a proposal for & Directive on misleading advertisinge



Article G 8 lays down the przncmple that the contract between the
organizer and student must be drawn up in writing. This ie justified

' 4n view of the fact that the contract is often the only written

‘document commititing the organizer to the contract and returned to the

student; he can find details of his rights and obligations vis-a~vis
the orgenizer in this document (advertising does not have to be sent
$o the student). The written contract must therefore fix the main

features of the relationship between student and organizer.

Article 8(4) describes the conéequences of concluding a contract
without observing the provisions of Article 5, without drawing it up in
writing or signing it. The consequences of non-compiiance with these

provisions must be severe to0 prevent any attempt to get round them.

The most effective way of ensuring that these obligations are fulfilled
will be to render the contract invalid if they are not met.

 The provision prohibiting prior payment of the total contractual price

‘contained in Article 9 is 1ntended to provent the student being faced

with a fait accompli when he wishes, for instance, to exercise his
right to terminate the contract, since it is often extremely difficult

to obtain reimbursement,

Artlcle 10 gives the student the right to terminate the contract within

seven days from the date of receipt of tho first teaching materials.

It is only when the student has reoelved some useful information that

he can objectively decide wheqher the correspondence course matches his

level of knowledge o his oapabzlltles. The Member States may, pursusnt
to Article 16, extend this period if they wishe

Article 11 contains rules governing the termination of the contract. It
scems essential to grant tha student the rlght to. terminate the'contract
in specinzl circumstances in addition to similar rights which the student
may enjoy under national legislation. Proper reasons must be adduced as

proof of such clrcumstances to prevent any abuse.

However, no notice need be served in order to terminate the comtract.

a



Article 12 is concerned with removing certaln contractual clauses .
"which might be‘particularly'unfair to the student, especially those .
requiring him to pay any amount to the organizer as damages. |

 Article 13 is intended to safeguard the rights of the student where a
~third party requires him to pay outstanding debis under the voatract he
concluded with the organizers .

Article 14 is intoended to limit the freedom of contract of the pariies
_3n fespect‘of the provisions of this Directive. Students will only
be afforded effective protection if the provisions of the Directive

" are of & mandatory nature.

The aim of Article 15 is to exclude conirrots for home study courses
frém the scope of the provisions of the Directive on contracts

3 negotiated away from business premises.

The two main objectives of this latter Directive (contract to be in
writing and granting of a period of reflection to the consumer) are .

’

contained in Articles 8 and 10 of this Directive.

Legislation on consumer oredit, however, often ocontains more detailed
articles to protect the consumer. It is therefore essential fhat'

~ these provisions are not affeoted by those adopted pursuant to thla

Directive.

Article 16 states that the Member States may adopt or maintain other
provisions which afford greater protection to students.

S .‘l'
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| THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Heving regard to the 11re—vty establishing ‘the EUropean Eoonomic Communzty, v'

and in particular Article 100 thereof,

Havinévrégard to the proposal from the Commission,

' Having regard to the Opinion of the Eﬁropeaﬁ Parligmént,

Having regafd to tﬁe Opinion of the Economic and Social Committee,

‘Whereas home study courses are a widely used method of instruction in the
, e .
Member States and are alréady the subject of national legislation;

WhéreaS'this method of instruction is required to pla& an important role
in instruction and vocational training; whereas it is a particularly
suitable form of contact between instructors and students located in
different Member States; | - ‘

. Whereas any disparity between the legislation in the different Member
States may have a direct effect on the functioning of the common market;

' ‘vwhereas it is therefore necessary to harmonize legislation in this field;

Whereas the Preliminary programme of the European Economic Community for
a consumer protection and information policy1 provides for measures to -
" promote the education and information of consumers and to protect their

legal and economic interests;

Whereas the prime aim of this Directive is to afford the student adequate

protection in his dealings with the person offering home study courses;

- Whereas effective protection of students nmay be facilitated by a ayétem of
compulsory accreditation of persons wishing %o offer home gtudy coursesj

- whereas Member States must however retain the possibility of providing for
a systen of optional accreditation;

107 Mo € 92, 25.4.1975.
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threas it is essential. vhat certain commercial prgctlces such es
‘ unsollclted canvassing, the promotion of courses and advertlslng should
be subject to spec1fic rules, '

Whereas students‘are afforded greatér protection if coniracts in respect
of participation in a home study course are d?awn up in writing and contain

-certain essential provisions;

Whereas the student should have the right to withdraw from his commitment 4o

follow a oourse within seven days from %he date of précéipt of the fifst teaching
materials; whereas the student should be given other opportunities to “

. terminate a contract into which he has entered;

'fWhéréas it appeérs necessary to introduce other provisions such as those
proh1b1t1ng~oerta1n clauses in contracts or derogatlon from the provisions
adopted under this Directive; g o

"HAS ADOPTED THIS DIRECTIVE: ‘ | N



 ‘2,- For the purposes of this Directive:

=3

| Article 1

1. This Directive shall apply to honme study courses against payment for

which a ‘contract has been concluded.

(a) "home study courses™ means a form of instruction or training where the

organizer and student are usually located in separate places and‘where
the contractz between students and organizers are entirely or primarily
maintained through a regular exchange of printed, written, audio, visual

 ‘or audiovisual material or other means of communication;

() “course" means home study course pursued by correspondence and consisting
-of a series of lessons presented collectively, including lescons
‘consisting of several parts which are coordinated, arranged or packaged
to form a curriculum or programme of instruction or training and which

may be issued separately;

(c) “organizer" means an establishment or natural or legal person offering

'iﬁstruction or training in the form of home study courses;

(d) v"gtudent™ means any person who follows or wishes to follow a course.

Article 2

" 1. Each Member State shall ensure that an organizer who wishes to offer home

. study courses : a) rmust be acoredited for this purpose or o
b) has the option of being accredited for this purpose.

2w Ench Member State ... shall designate a Eody to grant such
' accredltatlon and shall lay down.the conditions for accreditation.

Applloations for accrediitation shall include :the following information s

(a) the name, address, financial standing and legal posxtlon of the
" applicant; ‘ : -

hem ¢ i e e [ - [
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" {b) the entry requirements, ourrioulum, content and purpose of the
o courées, ' -
(c) full details of the prof8591onal and teaching qualifications ‘of the
director of studies, the course directors, the other teaching staff,
the course writers and the teaching methods used or 1o be used.

Article 3

1. Kach Memner State shall take steps to ensure that :
(a) the responsible body referred to in Article 2(29 grants accreditation
to any applicant who fulfils the conditions laid down;
(b) accreditation is granted for a period of three years and shall be
renewable; ' ‘
(o) each accredited organizer shallvreceive from the responsible body
referred o Article 2(2), a distinctive mark or a symbol certifying
, the accreditatlon of which he may make mention in his correspondence,
‘ publications and advertisinge ‘
i 2e Member States may forbid or restrict, within their territory, any
| “activity of an organizer who has not received the accreditation under
Article 2. |
, Artiole;QH
" le Each Member State shall empower the responsible body referred to in
Article 2(2) to withdraw the aogréqifétion when the conditions laid
-down. for accreditation are eithéf'ﬁoi fulfilled or are SO no longer,.

2 The organizer shall he required to 1n¢orm the responsible body of anj
change in the details listed: ;n Artlcle 2(2) during the period of vali-
dity of the accred1ta$1on which might influence the decision in respect
of accreditationa ;

Article 5

The Member States shall adopt provisions forbidding any wvisit the purpose

of which is to advertise, give advice5or even conclude a contract in respect

 of participation in a courae,,unless tye perscn visited has previously been
sent publicity on home study courses offe“ed by the organizer, has received
teaching material relating to a course or an actual course, or has request—

ed such a visit in writing.
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Article 6

1. The Member States shall forbid organizers to offer or promise

financial rewards as an inducement to recruitment to a course.

2. A free demonstration lesson shall not be considered as a financial

reward within the meaning of the preceding paragraph.

3. The organizer may award a scholarship or special prize in recognition

of a meritorious performance by a student in an organized examination.

Article T

E The Member States shall take the requisite measures to ensure that

1. the advertisements, notices and publicity material relating to the

~activities of the organizer or the courses do not contain any misleading

information or statements;

 “2, the pﬁblicity material contains full details of:

(a) the enrolment system, the initial standard required, the mature and
' avercge length of the courses and the principal openingsto which they
lead;

(b) any accreditation awarded by the body referred to in Article 2(2);

(c)uthe»course(s)-proposed,withfinformation on the most recent updating;

(d)‘the nature of the dlplomas or certlflcates of instruction or training

awarded and the recognition they may have recelved'

(e) the size and location of tHe establlshmeni and the number and teachxng
‘ qualiflcatlons of its staff. ' SR g
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- Ayticle 8

1, The Member States shall take steps to ensure that contracts in respect
of‘participation in a course concluded between the organizer and student

are drawn up in writing.

2.' The contract shall contain such terms as are essential to thei
© agreement, including the following specific information: i

: (a) the names and addresses of the comtracting parties;

t

" (b) the name, purpose and description of the course;j
(o) the normal length of the course;

(d) the total cost of the course, the costs of books, equipment or material

being shown separately.
 Where the contractual price is paid in instalments, by a method of

payment chosen by the organizer or arranged by him, the total cost of
the course must be shown, together with all interest and incidental

ocosts;

- (e).a statement specifying whether the teaching material sent to the
student becomes his property or is merely loaned to him;. - .

(£) the substance of the provisions of Articles 10 and 11 of this
Directive; ' ' ‘ -

(g) the information listed in paragraphs (b),‘(c) and (d) of ‘Article 7(2).

3. Each contracting party shall date and sign the contract éndvshail.'
receive a copy signed and dated by the other party.

4. The Méhbef States shall take sieps to ensure that a contract in respect
of participation'in a course which has. been concluded without observing
the provisions of Article 5 and 8(1} or;ﬁhich bas not been signed by the
contracting parties shall be inval;d.‘ - '

Article. 9 -

The organizer may not reguire the student to pay in advance a sum greater
than the fees corresponding to three months of the course, which sum siall,
however, not exceed 25% of the total cost of the course.
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Article 10

1. The Mbmber States shall introduce rules prov1d1ng that the student is
" -entitled to ‘terminate the comtract within seven days from the date of
 receipt of the firsi teaching materials after the contract,has been signed

© ‘and returned.

: 2. In case of dispute about the receipt and date of the first materials

sent the burden of proof shall lie with the organizer.

3. If the student terminates the contract before the explry of the date
‘1a1d down in the first paragraph, he shall be obliged to return the

'materlals received. The organizer must reimburse all payments made.

Article 11

‘1. The Member States shall take steps to ensure that the student may
" terminate the contract ~ provided that he supplies proof - if special

- circumstances, such as serious illness or unemployment, prevemt him from

participating in the course. In such a case no payment shall be required
beyond those which had already fallen due. -

"2, After the expiration of six months the student may. terminate the °

~contract at any time, without giving any reason, provided that notice is

giveﬁ. The period of notice shall be laid down by the Member States and
shall not excced three months. The mutual rights and obligations deriving
from the contract shall cease on the expiry of the period: of notice. The
gums paid by the student for any period follqwing the termination of the

contract shall be reimbursed.

.

'3. The studehi shall not be. required to provide security or‘fo*COvef ﬁis
'obllgatlons by taklng out a bank loan, insurance pollcy or any ‘similar

contract.
Article 12

The Member States shall forbid the foll&wing clauses in a contract in.

respect of participation in a course:

(a) penalty clauses; .
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(b) the paymenx of lumpnsum damages;

(o) exolu31on or llmitatlon of olaims For damages.
Article 13

The Member States shall take steps to ensure that where thée organizer

 assigns all or some of his rights to a third person, the student. shall .

‘have the same rights and remedles against this third party as he had

' agalnst the organizer.

Article 14 .

The Member States shall fdfbid any derogation by mutﬁal agreement between
student and organizer from the prov1sions adopted in implementation of
this Directive. :

Article 15

1. The provisions of the Couneil Directive of to protect the
‘consumer in respect of contracts which have been negotiated away from
‘business premises shall not apply to comtracts ooncluded between the

1

organizer and student . #
2.‘ The provisions of this Diréctivefshall not‘precludebthe applicatién ’

of provisions concerning hire purchase or consumer credit.

Article 16

.~ The Member States may adopt more favourable.pfovisions than those
‘ provided in this Directive to engure better protection of students, in-
- partiocular by extending the period laid down in Article 10,

CArticle 17

1+ The Member States shall take the measures necessary to comply with thls

~. Directive within a period of eighteen months from the date of its

‘notification and shall forthw1th 1n4orm ‘the Comm1551on thereof.
2. The Member States shall send to the Commission the text of the main

provisions of national law which they adopt in the field covered by thise
Directive.


User
Rectangle


Article 18

This Dirvective is addressed to ‘the Member States.
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