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Explanatory. memorandum

The laws of the Member States relating to compulsory insurance against
civil tiability in respect of the use of motor vehicles, have already
been approximated in a first directive of 24 April 1972 . In a-cordance
with that document checks on such insurance, in a Member State, in respect
of a vehicle normally based in the territory of another Member State, were
abolished with effect from 15 May 1974 (from 1 July 1973 in the original
Member. States). S - . :
This measure necessitated the requirement, in all Member States, that civil
Liability in respect of the use of vehicles be covered by insurance
~ throughout. the territory of the Community in accordance with the conditions
of each.country visited. The second prior condition was the signing-of-an
agreement 'between national insurers' bureaux whereby each bureau guaranteed
' the payment of compensation in the event of an accident caused. in its ter-
ritory by a vehicle normally based in another ‘Member State, even where the
_obligation to take out insurance had not been observed. ‘

. This directive continues that work in two directions. Firstly, it aims to
rectify certain shortcomings or inaccuracies which are such as may impede
~the smooth operation of the system referred to above. Secondly, and more
fundamentally, it seeks to make the guarantees offered in the various
Member States more favourable for victims, by preventing the injured third

; ;party«fbom being treated differently according to the country in which the
accident occurred, and at. the same time ensuring that the cover enjoyed by
the insured person does not vary significantly according to the country .
in which he is travelling. " s

" Coordination remains partial, however. It did not ‘appear feasible or ,
expedient at this stage to establish a gereral system .under which proceedings
could be instituted-directly, and in respect of which any exceptions or
exclusions would be void, or to approximate the conditions governing the
operation and intervention of guarantee funds. It should be noted, more-
over, that the rules of Liability remain unchanged and have not been )
coordinated. The Commission, in spite of its desire to satisgy‘the wishes
expressed by Parliament in its Resolution of 16 November 1976, has been
very clearly opposed on these points by a number of Member States.. »

ol

Tcouncil Directive 72/166/EEC of 24 April 1972 = 0J No 103 of 2.5.1972.

204 NG ¢ 293 of 13.12.1976, p. 18.
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Comments'am:the aftcheS';'

Art1cLe 1 - Extent sf the obxggptTon to 1nsure

1.

In the Un1ted K1ngdow qompulsory motor vehicle wnsurance cover 1sst1LL
restr1cted‘to personaL injuries. = Atthough the large majority of

- British drivers alco insure against tiability for damage merely to

property, and in .dditien take out direct cover aga1mst damage they

" might themselves suffcr, this situation can be shown to be preJud1c1aL,

especiatly where one of the vehicles involved in an accident in the:
United Kingdom is normally based in the territory of anather Member
State. If toe non-British vehicle is Liable for the damage, in prin—

- ciple it need not be insured against damage to property in the United

‘K1ngdom, ‘and ¥n any event, the Urited Kingdom bureau will not cover
such damage. If,.on the other hand, the vehicle is itself damaged, in
most cases ft. w#LL not be covered against such damage, and if the
.person liable has not taken out Tnsurance, no guarantee fund witl

satisfy his hmaBTLTty‘ ) 77
Articte 1(1) puts an  end to that s1tuat10n.

In Betgwum and Luxembourg compulsory. motor 1nsurance aga1nst c1v1t ,
Liability s unlimited as it is in Ireland and the United-Kingdom for

- personal injuries. For social. reasons connected. with the amount of

premiums it is fmpossibte for the moment to appty*th1s soLut1on generatty.
0f those countries which apply fixed amounts up to which insurance is-
computscry, only France has seLected the formuta cf amounts per vwct:m.,,

-

in Germany, Benmark Italy, the Nethertands and ‘Ireland: there is an

"~ overall timit per claim irrespective of the number of victims (either

for personat imjuries and damage tc property combined or a-separate
amount for each type of damage). The chief advantage of this formula .
is that it makes matters simpler for the insurer when making his
est1mates. Provided the amounts are properly calcutated and reguLarty L

“updated, VTctTms will in most cases be fully compensated.

Where' unlfmwted cover does not exist, the proposaL for a directive
requires compulsory insurance cover for amounts of not less than

350 000 EUA per victim or 500. 000 EUA per claim, depending on the

formula applied. In both cases these amounts apply to. damage to praperty
and persenal injurtes .combined. In practice, .in comparison with the
situation obtaiming on 1 January 1980, these. figures represent an
increase for Germany, the Netherlands and Italy only¥. The’ amounts

could be revised inm the future, but since Article 1(2) of the praposaL

is a mintmum one it did not seem. necessary to tay dawn a PEVTSTOH
procedure at eammunmty Levet. , :

ﬁ?\See°tabie'&ﬂﬁ¢xed:t@,tﬁefeibiaﬂatcﬁy memorandum. . . - e ey,
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3. Each nat1onaL bureau guarantees “the payment of. compensat1on for personaL
injuries or damage to. property caused by an uninsured vehicle normally
based in another Member State. If, on the other hand, the uninsured
vehicle responsible is registered in the Member State in which the
accident occurred,: at present the guarantee fund assumes Llizbility,

. for personal injuries onLy in Belgium, Ireland, ItaLy, Luxerbourg and
the United Kingdom, while in Germany, France -and the Netherlands com~
‘pensation for damage to property is payable subject to deduction of ‘a -
franchise. The victims of accidents are thus treated differently de-
pending on the pLace in which the accident occured, and the most
~astonishing aspect is that frequentLy they are in a better position if
“the uninsured vehicle responsible is not registered in the country in
which the accident occurs. In the case of unidentified vehicles, since
~the place in-which they are normally based cannot, by definition, be
“determined, the guarantee.fund of-the country in which the accident -
occurred is always required to pay compensation, and generally does so
-under the same conditions as for>an uninsured vehicle. The purpose of
this provision is to ampl1fy the system and remove th1s anomaLy.

Article 2 —_ExcLus1ons = Uninsured veh1cLes

This provision basically concerns s1tuat1ons, whose frequency varies from
one Member State to another, in which the insurer is sometimes permitted
by law to repudiate Liability towards both the insured person and the
victim (exceptions . valid against all partves or exclusions - e. g._theft)
In those cases either the guarantee fund takes over from the insurer
(Netherlands, France, Belgium, Luxembourg) or the insurer pays, but
under an agreement with the fund and in place of it (Ireland, United
Kingdom). 1In both cases compensat1on for damage to property is L1m1ted
.as is stated in the comment on Article 1(3).

In Denmark Germany and Italy, finally, the 1nsurer is prohibited by Law
from availing himself of these c1rcumstances and must compensate the -
victim. : :

Where the vehicle responsible is registered in the country in which the
accident occurs this discrepancy ‘is unfortunate in that-the treatment
accorded to the injured-party varies according to the country in which

he was victim of an4accident. Where the vehicle responsible for the
accident is normally based in another Member State, a further troublesome

. consequence is that sometimes conflicts arise between the fund and the-

bureau concernwng the interpretation of the law of the country in which
the accident occured on the question whether the perm1tted exclusion

. amounts to a case of non-1nsurance or one 7n wh1ch the veh1cte need not
be 1nsuned. :

The proposed article will ‘improve the position of victims in the same '
way as does Article 1(3) w1thout affecting the ‘insurer's obligation,
where it exists, to compensate the victim in spite of those ¢ircumstances;
in addition, it will put an end-to the dispute referred to above.
Where the vehicle in question is normally based in the territory of
another Member State the bureeau-will act in all cases either as an
insurer or as a guarantee fund '
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Article 3 = Members of the family

‘The exclusion of thépabbvé, whith +57basédﬂen the (theoretical) risk of
collusion, is provided fer in Article 4 of the Annex to the Strasbourg

Convention of 20 April 1959 on compulsory insﬁ?ance‘against civil liabi-

ity in respect of motor vehicles, which has been,sigﬂed by Belgium,

penmark, France, Germany, Italy and Luxembourg. It s now applied enly.
in Belgium, Italy and the Metherlands. However, where members. of the

family are compensated by the third-party motor insurer this is not =~

" necessarily based on the same grounds or the same conditions as compen—
“sation for ordinary third parties. Cover is sometimes optional or

“granted to.prdénary;third»partﬁes.

restricted to personal ‘injuries, or:may be for a aner‘amount;thén is

N

~.The members of the family form a category that is particutarly'vutnérabie
" to the risk of road accidents, and their exclusion may prove disastrous

in terms of the necessarily high costs incurred if they suffer an accident.

For that reason this article goes a long way/towards.imprcving‘the'position

of road accident victims.

Article 4 = Territory in which the vehicle is normally based -
‘ Place of registration ~ i N

"Article 1¢4) of the Directive of 24 April 1972 defines the "territory in -

which the yehﬁnLe~is,normaLLy based" as that "of the State in which the
vehicle is registered”. In some Member States the fact that a vehicle

‘bears a registration plate does not necessarily imply that it is registered

there. The majority of bureaux have concluded temporary bilateral agree-

ments among themselves whereby, if the conditions relating to registration

" have not beesn satisfied within a certain period of time, the vehicle is no

Articles 5 and 6 , ; ,
. “These articles mgﬁuirg'nc-gpgciak(commenf-

onger regarded as being based normally in the ctountry whose registration
plate it bears, the result being that, if the vehicle is uninsured, com=
pensation must be borne definitively by the bureau of the country in which
the accident occurred. The Commission has always felt, however, that
while bureaux remained free to alter the rules governing reimbursement
between bureaux as they wished, the fact remained that the registration
plate alone was decisive for determining whether the bureau of the Member
State in.which the accident occurred should compensate the damage.. The
abolition of checks on insurance was conditional on this rule, which is
confirmed here. SRR : o

P

-
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_THE COUNCIL OF THE EUROPEAN COMMUNITIES,‘f‘Ig

‘Hav1ng regard to’ the Treaty estabL1sh1ng the European Econom1c Commun1ty, ,
and in part1cuLar Article 100 thereof' . l A :

¥

' Hav1ng regard to the proposat from the Comm1531on,

i Hav1ng regard to the Opinion of the European ParL1ament,

Hav1ng regard to the vanwon of ‘the. Econom1c ‘and Soc1aL Comm1ttee,r;1.'

Whereas, by Dwrect1ve 72/166/EEC of 24 April 1972 (1), as amended by D1rect1ve
72/430/EEC of 19 December 1972 (2), the Council approximated ", ~

-~ the laws of the Member States relating to insurance against c1v1L L1ab1L1ty :

in respect of the use of motor vehicles and to the enforcement of the o
ovagat1on to insure aga1nst such Lwab1L1ty, o '

Whereas ArtwcLe 3 of ,' Dwrect1ve ?2/166/EEC requ1res each Member State
to take atl appropriate measures to ensure that ¢civil Liability in respect '

. of the use of vehicles normally based in 4ts territory is covered by insurance;

whereas the extent of the tiability covered and the terms and cond1t1ons

. of the cover are to be. determ1ned on the bas1s of those measures,”

Whereas, houever, the contwnued ex1stence of ma;or d1spar1t1es between the ;
Laws of the different Member States concerning the extent of th1s obL1gat1on
of -cover is such as to impede the free movement of persons; , :
Whereas. the: obL1gat1on of cover should be extended to 1ncLude Lwab1L1ty
1ncurred purely in respect of damage to property; .

whereas the amounts in respect of wh1ch 1nsurance is compulsory must. in
any. eventguaranteevwctwms adequate compensat1on 1rrespect1ve of the Member
State 1n wh1ch ‘the acc1dent occurred B ST

Whereas 1t is, necessary to make prov151on for a body- to bear secondary
‘Liability for the payment of compensation in cases where the vehicle
responsible is unidentified or un1nsured, or where the dinsurer is ‘entitled
‘to disclaim Liability; whereas this Latter case must, be treated 1n ‘the T

same - way as a case of non~1nsurance,

Whereas the members of the fam1Ly of ‘the 1nsured person, drIVer or person i§55
“Liable are deserving of consideration as potential injured parties and.
ShOuLd be afforded protect1en comparabte to that of other th?rd part1es,,

e

YR

IOJ No L 'TQS n$2-5.1?72\ '

0J No. L 291 of 28.12.1972.

Y - I c o
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Whereas the abolition of checks on insurance is conditional on the granting

. by the national insurers' bureau of the host country of a guarantee of .
compensation for damage caused by vehicles normally based in another Member

State; whereas the most. convenient criterion for determining whether a- -

~ vehicle is normally based in.a given Member State is.the. bearing of a

registration plate of that State; whereas the first indent of Article 1(4

 of the Directive of 24 April 1972 should therefore be amended to that
-effect;: : : - - ' ' A

"HAS ADOPTED THIS DIRECTIVE:
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© asticle 1

Lot

1. The contract of insurance referred-to in Article 3(1) of . : e
Directive 72/166/EEC shall cover both damage to property and persomal -
“injuries. : R e S L EEE N
2. Each Member State shatl requirewan:untimited:guaranteeéor‘shaLL-specify,’,
- " amounts: up to which such jnsurance shall be compulsory. . Those. . ‘
ng"amountsiSha{tAbe;natjless*thanvSSOQOOG EUA per victim for damage to
property and personal injuries or 500 000 EUA for all damage, in— |
B "CLuding'damage‘to,property~and;personaL'injuries,yarising out: of a
* ' gsingle claim where there is more than one victime. - ' .

“"Unit of account"” means the: European Unit of Account (EUA) as defined
. by Article 10 of the Financial Regulation of 21 December 1977 applicable
e ﬁxO—the“generabeudgexxof“theﬂEUropeanfCommunities=;ffhe,coanrsion”,- EE
~value in national currency to be adopted shall as from 31 December of
each year be that: of ‘the last day of the preceding momth of October 4
~ for which the: EUA' conversion values: are available-in:alt the Community
- .currencies.. e e A SR S

3. Each Member State*shait;makefprovision‘that‘compensation1within_the'
limits authorized by paragraph 2. - for damage to property or o
personai'injuriES'tauscd.byfan‘unidehtifﬁed‘vehictéuin/respecttqf.wthh‘

‘ the'insuﬁance~obligat?0n;proyided;fOrxin paragraph 1 has not been -~ = ;

satisfied‘sha{tsbevbdrne by a body set up or authorized by that,State; ER v

i R P 5 et e A 8 2 R e T 0 B e et g e L ‘
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Article 2

© For the purposes of Article 1(3) of this’Directive ‘and Article 3(2) of

Directive 72/166/EEC, where an’ insurer refuses to make payment by -
virtue of the law or of a contractual provision authorized bY Law, the
vehicle shaLL be treated as an unwnsured veh1cLe.
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Lo Article 3

* The members of the family of the insured person, drngr;;or"ény other =
person who is liable under civil law in the event of an accident, and

. whose Liability is covered by cjvﬁt/liabitityimatdr'vehicle'insurance,,;‘
-shall not be excluded Frem such cavgr7by,yirtue:bfgthat-rehatinnship. '

;
-
. .
“ -
\
;
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.Art1cLe 4 .

. The f1rst indent of Art1cLe 1(4) of " Direct{ve~72/166/EEC'is amended
as follows: ' . : %

Coe terr1tory in\wh1ch the veh1cle 15 normatly based means-'

the terrvtory of the State of whwch the vehicle bears a reg1strat10n"'
pLate, ' : R
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Art1cLe S

.

 Member States shall’ brwng into. force the: measures necessary to comply wwth
“this d1rective by 31 December 1982 and shatL forthwwth 1nform the Camm1ss1on

*' thereof.
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Article 6

This directive is addressed to the Member States.

Done at ...

For the CounciL'
The President
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