/
{

{

' COMMISSION OF THE EURGPEAN COMMIUNITIES

coM(76) 127 fineal
Brussels, 2 April 1976

Proposal for &

COUNCIL DIRECTIVE

on the harmonization of provisions laid
down by law, regulation or administrative
action relating to customs debt

(sumbitted to the Council by the Commission)

COM(76) 127 final


User
Rectangle

User
Rectangle


Explanatory memorandum

The import dutles and export duhzes to which goods may be liable
pursnant to the Community regulations in force (Common Customs Tariff’,
agricultural levies, etk)?, are dut ies whloh apply to the goods themselves.
.However, it is the respousibilily of +n¢ person liable for payment of thesge
- duties to pay them and , sudbje.s to the applicatlon of the Communi tJ pro-
visions governing deferred paynuent of import or export duties , the voods
subject to such duties can be relciced by the competent autaorltles only
if the duties have been paid by th-t person,

, A number of legal situations therefore give rise to an obliga~
tion on the part of a natuvral or legal person to.pay the import duties

. or export duties applylng $o goods liable to sucn duties, This obllgation
to pay, which takes the. form of a debt to the Publlc Treasury, is referred
to in this proposal for a directive, as it is moreover in the 1eg1slatlon

of certain Member States, as "customs debt",

The légal situations givihg rise o tuis customs debt are
as follows 3 - R ‘ ’

a) at 1mppr+a+10n (artlcle 2) s

(1) the entering cf thrd country goods. into free circulation
in the customs territory of the Community, in compliance w1th the cusuoms

procedure laid down for this purpose j

(ii) the introductlon into the customs terrltory of the
' Communlty of third country goods in vmolation of the rules on the customs
treatmeni of goods (smuggllng)
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(ii1) the removal of goods from oustoms control, or failure
to comply with the various obllga.’olons concermng the use of such goods
(handling, processing operations, eto,,) which result either from the
customs- regimé under which %hese goods have been placed (warehouse, inward
processing, temporary importation, etc.,) or from their being placed -
"in temporary storage in accordance with Article 5 of the Council: Direc-
"tive of 30 July 1968 on the harmonization of the provisions laid down: by

" law, regulation or administrative cciion relating to s '
1, customs treatment of goods entering the customs territory of the
Community - 2, temporary storage of such goods (1) ;

(iv) failure within the time-limits fixed to use for the purposes
intended goods which wére put into free circulation with total or partial
‘yelief from import duties because they were intended for partioular pur-
poses, or the use of goods for purposes other than those intended.

(v) at e@oﬂation {Article 5) 3

(1) the depa.r'bure of goods liable to duties at exportation
from the @ogmphlcal termtory of the Community ;

(i1) use of the goods for a purpose other than that for which
they wers entitled to leave the geogmph:.cal 'berrltory of the Co apranity
with total or partlal ‘relief from duties at expox'tatlon (the smount
“of the expor\‘; 1evy varying accOrdJ.ng to 'bhe ares to which the goods are
exported). . . . R

- ‘l‘he establi&unent of '!:he t:.me at which the customs debt resulting
from these various situations is created is of cons:.dera.ble 1mpor'l.ance :
because this date has a direct offect on the extent of the lisble .. .-
lity $owards the Public Treasury of the person liable for paymeni, For
example, until such time as the customs debt is created, damage and loss
(breaka.ge, evaporation, drying, e‘bc.,) which may be suffered by the goods,
must normally be taken into consideration in the determination of the ele-

memts, of taxation of the said goods (nature, quantity, value, etce,)s

(1) J0 No L 194 of 6.8,1968, p.13
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On the other hand, once this customs debi is created, thc consequences
of this same damage or lcss must normally be borne by the person liable

’ for puymeni.

It is therefore importaﬁt that the time when the customs debt
is created should be clearly specified sothat all the Community's impor—

ters and exporters receive identical treatment,

The choice of Community regulations in ﬁhis field is a matier
for agreement, since a ﬁumber of solutions are possible (for example,
ot importation, it would be possible to adopt the time when the goods
cross the external frontier of the Community, or the time when the entry
of the goods for free circulation is accepted or when the competent
authorities releasc the goods into free circulation )s Since the duties
at importation or at exportation in force inthe Community are of an
essentiallj economic nature, the Commission comsiders that the timg when

the customs debt is created ghould he 3

(1) at inportation, at the closcst possible time to the moment

when the goods are actually integrated into the economy of the Qommunlty H

(i) at éxportation,‘at the closest possible time. to the moment

when the goods actually leave the geographical territory of the Community.

The ideal situation would naturally be to nake the time when
hie customs debt is created coincide in all cases with the time referred
to above, which actually justifies the application of the duties at impor—

tation or at exportation, Account must be taken however of the various

o/o;oo



legal situations listed above which give rise to the customs debt, some
of wiich do not permit a very oxact determination of the timevhen the
goods are actually integrated into the Community e¢onomy or actually
‘leave the Community, It is therefore necessery, in order to have simple
arid definite rules in $his matter, 4o adapt the principle adopted to the
various legal situations giving rise to a customs debte o

Consequently, this proposal*for a directive coﬁtains the

following provisions $

(2) at importation (Article 3) 'z

(1) whére third country goods are integrated inmto the
Community economy by'being'put into free 6irculation,’thelm§mént at
which ‘the customs debt is created ghall be the time when the competent
authorities accept the entry of the goods for free.oirculatiOn‘(or any
other act having the same effect in law as such acceptanqe). Of the
various official acts involved in the customs procedure for the eniry
of goods for free birgulation, acceptance of the entry is the only. one
;¥ whiqhwhas a clear date which‘cannot be contested 3 adbppion of this time

therefore offers the maximum advantages from a bradfiéal viewpoint.

(ii) in other cases, the customs debt shall be decmed
to be created when the legal situntion creating the customs debt actually

arises,

(v) at_exportation (Article 6 )

(i) when goods leave the geographical territory of the
Community following a customs declaration for their exportation out of
that territory, the oustoms debt shall be deemed t¢ be created, for the
same reasons as those set out in the first paragraph of (a) above, when
the competent ‘authorities accept that declaration (or any other act

having the same effect in law as such acceptance).

v/e0e
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(ii) in the other cases, the time when the customs debt is
created shall in principle be when the goods are used for a purpose other
than that for which they were cntitled to leave the geographical terri-
tory of the Community with total or partial relief from duties at expor—
tation, However, since this time is offen difficult to establish by the
competent éuihorities, it should be replaced, - where appropriate, by the
moment of expiry of the time-limit fixed for the production of proof
that the goods have actually been used for the purpose which gove cnfitle-

ment to such relief,

In order to avoid the creation of customs debt relating to

- goods which are not actually integrated into the Community economy or

are not actuslly exported from the geographical territory of the Community,
here are cualifications to these provisions of principle (see Articles

4 and 8), These qualifiocations take account of the various circumstances
relating to the goods, the effect of which is to render economically
unjustified the applicotion of duties at importation or at exportation
(withdrawal or cancellation of the entry of the goods for free circula-

. tion, destruction of ihe goods becouse of unforeseen circumstances or force

majeure before the goods have been cleared from customs, eto.).

Lastly, this proposal for a directive defines the moment from
which the competent authorities can require the paymént by the person
liable of the amount of the customs debt (Article 7). By adopting for
this purpose the time when the amount of the duties at importation or at
exportation to be collected are entered into the accounts, this proposal
ensures complete accordance with tho provisions of the Council Directive
of 4 March 1969 on the harmonization of provisions laid down by law, regu-
1ation or administrative action for deferred payment of customs dutics,
ciarges having equivalent effect and agricultural levies (1), which the
Commission has recently proposed to replace by a new text which would also
apply to duties at exportation (2); under the Council directive of 4 March
1969 thevtime-limit for payment is calculated from the date on which the
amounts due are entered in the accounts of the authority responsible

for collection thereof,

— ofous

(1) 0F o L 58 , 843.1969, pe 14
(2) €I Fo € 195, 29.8.1975, pe6
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The implementation of thé provisions of this proposal for a
~directive.will not only provide a better guerantee of cquel treatment

- for Community importérs (or exporters) , whatever the Member State in
which they are resident, but will a2lso make it possible to clarify the
-conditions for determining the own resources accruing to the Communities®
budget. ; the amount of these oan resources is established when the

amount of e customs debt %o be paid by the person liable is emtored

into the accounts.

Since it is based on Article 100 of the EEC Treaty, this
proposal for a Directive requires the Opinions of the Huropean Parliament

" and of the Eocondmic and Social Commlttee.
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Proposal for a Council Directive
on the harmonization of provisions laid down ty
- law, regulation or administrdtive action relating to

custons debt

THE COUNCIL OF THE EUROPEAN COMMUNITIE ,

':Having rezard tb the Treaty establishing the Eurcpean Economic Community,
“and in particular Articles 43 and 100 thereof, ' J

Having regard to the proposal from the Commission,

Having regard to the Opinion- of the European Parliament,

Having regard to the Opinion of the Economic and Socizl Committee,

hereas the Community is based upon a customs union ; R
Whereas, subject to the frenwitional ncasuree provided fo¥ ii Chapter'l

of Part Four of tuc Aot of Accetmion{l}, the estublishwent of the oustors
union ip soverned meinly by Chapter 1 cf_Titlc‘I of Part Tvo of the Treatys
wacreas that Chspter éonteinms o serios of speeific provisions doeling, in
perticular, with the gbolition of eusioms dutive betwoen Hember States, tho

catabiichmont cad prosroeeive introdnetion of a Common Custome Teriff oné

_tho autonomous niterstion or suspension of the @ubiss thorouncers’

Soas

o ————————

(1) 07 To L T3, 27341972, pald
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Wiherecas, wiile Ar’tlclo 2T prov1de<~ th ot ,:u,{‘or thca end of the Tives sta;.}e
Lagror S‘ba‘{:es.: mall, in so f‘ar as mag be aeacsso,ry‘ t.z,ce sgtepr to

approrimate their provis:mns laid down by law, remlatlon or administrative
action in respect of customs matters, 4t dous net empover tho .

institutions of the Commwnity to mslr dbinding provisions in tist field ;
wiereas , however, a thorough surver undertaken jointly with Member
States has shown the need in certain field o entgfbnsh, by binding acte of the
Community, measures essentiol for the introduction of cudoms 1cg1sla—
'bion, which will ensure uniform application of the duticz ‘on inports or
eperis beducen the Coommity and tiird cowntrdess ...t - =

Whereas the amount of the duties $o thick imports or cxports sre pubject
to under prwi:,ioas in-force must be peid by o nitursl or legal person, on
vhen-there is an obligzation to pay tho soid amount,' vhish is hercincfter
reforsed 0 o “custons dobths

Whereas timc of cwcation of the cusbom: Aobt 1thels ﬁelpé to :3._et<aminc :

S dn nany ~ cases ¢ertain criteria on which-the thxation of the goods depends,
in: particular ‘thelr nature, quan‘bl'bJ and taxable value ;. wiercas it is

‘ 1ercfore necessary 1o esta,ollsh common rules for detprmimng the time

‘at which the customs. debt is created not only in order to ensure uniform
‘application of the Community prov:LsW ons-in force on impgrtgkam; & ,xpor'{;a

but also to obsain o ryeater degree of wiformity in (letemmm.g the -

funds acoruing to thu budgct of the Copmnitiesy '

Whereas the timo of the creation tho custems dedt must be defined in
the light of the essentially economic nature of the duties op imports

and cxportss

ofonse
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ercas Ul e noment the customs debt iz crecated oh imports in terms of the
conditions under which the goods liable fto import duties are integrated into
the economy of the Community should be defined; whereas, to this end, reference
should te made in particular, according to the circumstances, either to the
provigions geverning the entry into free circulation in the customs territory
of the Community of goods from third countrics, or to the obligations
resulting from the provisions of the Council Directive of 30 July .1968 on
harmenigzation cf t?i\provisions laid down by law, regulation or administrative
/.

1. Customs treatment of goods entering the customs territory of the Community,

action relating to

2» Temporary storage of such gcods = hereinafter referred to as the "Directive
on the customs treatment of goods" -~ or to the obligations relating to the
custems control or the utilization of the geods applicable by virtue of the

use of the customs regime under which the said goods are lacedg
¢ . b $

Whereas it is appropriate to define the moment when the customs debt is

' created on exports in terms of the conditions under which the goods liable
to duties on exportation leave the geugraphical territory of the Communitys
whereas it is therefore neccssary to draw a distinction tetween the goods

in quesclon which are cr are not the subwect of a customs declaration with
‘a view to their exportatlon and, wnere aporoPrlate, those gDOdb which are or

are not actually Lsad for the purpose shown in that declaratlon-

Whereas. it is necessar; to fix the moment'the"paymen% of the amount of the
customS’debt can bte called for by the competent authorities and to épecify
in vhat circumstances the customs debt may not arise or may be settleds:
whereas, except where the customs debt is paid or the application of periods
of limitation is in accordance with the provisions in force, the reasons for
this settlement must be based on determining whether the goods have not in
fact been used for the economic purpose which justified the application of

import or export duties.

Soen

(1) CJ Mo L 194, 6.8.1968, p. 13.
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HAS ADOPTED THIS DIRECTIVE. :

l.

2,

Article 1

- This Dmrectlve detérnincs the rules’ wnmch must be 1ncorporated in

the prov181ons laid down by law, rc*ulwtlon dmlnlstratlve action
in Member otates, in respect of the cgeutlon, llaolllty Jor pagneni
and -settlemant of the customs dobt. ’

For the purp0se of thls Dlreotlve, the follow1n5 defin¢t1ons shall
apply: '

(a) customs debt
necans the obligation on & natural or legal person %o
" pay the amount of the import or export duwéiecs which apply
under currant legislation, to goods liable to such dutiess

3

(b) import dutics

maans customs autles and nharges having eaulvwlent effect,
and o ugricultural levies and other import charges laid down
under the common agr&cultural policy or under the specific
arrangements set out u Article 235 of the Treaty applying
to captain goods pro&u&*ﬁ by thé prooessing of agriculﬁural
pramua+s;'

. 0/-,0._
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(¢) export duties

meang - agricultural levies and other export charges laid

down under the comon-vag:pimﬂtﬁral policy or under the specific
arrangements pat out in - - Article 235 -of the Treaty applying to
certain goods produced by the processing of ‘agriculmral products;

(d) entry in the adcounts

o means the official act by which the amount of the 4import or
export duties to be recovered.by the. competeunt.-suthorities is auly
deterniined.

TITLE T

Creation of the customs debt

A. Customs debt on imggrts
Ar‘tlole 2

A customs debt on imports - shall be created by 3

(a) the plaéin.g _of goods liable to import duties into free

cir_culg‘bion in the customs territ_ory,v of the Community 3

(b) the introduction into the customs terntory of the Community

of £00G3 ln.able to :meort d.utles in v:Lolatlon of ‘che provi-

slons ad.Opted in mplemen‘ba‘hitm of Ax*tioie 2 of the Directive
on the customs treatment of soodse

Any goods coming from a free zone , within the meaning of
Article 1 (2) of the Council Directive of 4 March 1969.

Soen
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on the harmonigitioncf provisions laid down by law, regulation
or administrative action relating tc free sones (1), situsted

in the customs terrltory of the Conmunlty shall be treated

* in the same way as goods 1ncroduced 1nto the cuntoms territory

of the Community.

the removal of goods liable to import duties

either from the customs conirol-imposed by.the~eustams
regime to whioh. they have been- sub;eoted or by theiy being
placed in temporary etorage, :

or, from the obligations conoerning the use of mach goods
impcsed by the said customs: regxme or by tHeir being plaeed
in tomporery storage.

Where the export of compcnsutlng products derived from
the prooessmng of gooas of the same kind, quality and charac-
terlstlcs as taose of the 1mported goods, as authorized under
an inwerd processing Operﬂtloa on the basis of equivalence
under to Article 24 of tle Council Directive of 4 March 1969
on the harmonigation of provisions laid down by law, regulatlon
or aumlnlstratlve action in respect of 1nward proce051ng (2),
does not take place, this shall be deemed tg be a vamoval
from the obligations oonoerning the use of goods plaoed under
invard processing:arrangamants.

(d) the failure to uge tor the intended puryoses within the

ulme~11m1t set goods put 1nto free clrculatlon which

benefit from total or partial relief from import ‘duties because
of their intended use for particular purposes, or their use

for purposes other than those intended,

The destruction of the goods before their actual :usc for

the intended purposes shall be dJdeomed b0 be a use
for purposes other than those intended.

o/o'o.

(1) OJ NO L 58, 803a1969, p.ll
(2) 0T No L 58, 2,2.7969, p.l
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vAftiole 3

T time of creation of a customs debtr or:imports whall bei deemed'vw
1o be . ' ‘

(a) in those cases governed by Article 2 (a) , the time when the
competent authdrities accept the entry of the goods for free circu-
lation or any other act having the same effect in law as such accep—

tance, under current legislation;

(b) in those cases governed by Article 2 (b),.the . time” of imtroduction
of the goods into the customs territory of the Community ;

(c) in those cases governed by Article 2 (¢), the time of the removal
of the goods from the customs control imposed by '
the regime under which they have been placed or by their being

placed in temporany storage
(4) in those cases governed by Article 2 (d) :

(1) if the usc of the goods forkpurPOSesaqther than those. for
wiich total or partial relief from import duties was ™ = <
provided is carried out with the authorization of the sompetent

authorities: , the time of * such anthorizations

(ii) in all other ocases, the time of the expiry of the time-limit set for
the use.of the goods for their intended purposes, or, where
-appropriate, the time’ when the goods are first used for purposes
other than those for which total or partial relief from import
duties was provided. ' :

of see
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Article 4
Lo custon 3 debt on importation giinll be deened to be crostil wicua t .2
person concerned proves to the satisfaction of the competent autlhorities

that the non—compllance with the obllgatlons ariscs from H
(1) eltler the prov1ﬂ10ns adopted in appllcatlon of Artlcle 2 of the
Council Directive on the customs Yreatment of goods ,
(ii) or the use of the customs procedure under which the goods have
been placed ,
(ii1) orvfhe temporary storage of goods , .

hich resulté from the Cestruction or irvetrisvable loss of the goods by
reason of the nature of the goods themselves or bccause of unforeseen

clrcumstancescw'force ma;eure.

B. Customs debt om exportation

Article 5
A’customs debt on exportatibn shall be créated,byﬂ:

(a) goods llable to dutles on exportatlon leaving the guograpdlcal
territory of -‘the Communlty as defined for tie purpose of applying
such export duties ;

(b) failure to use goods for the purpose for which they were ellowed’
' %o leave the gaographical territory of the Communlty, within the
meanlng of paragraph (a) above, with total or partlal relief fron

export dutiss,

ofone
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Axticlc 6

Tihe time of oreation of a customs Cebt on exportation shall 'be’deemed
+

(a) in those cases governed by Article 5 (a) :

(1)

(14)

if the gbods in question are the subject of a customs declaration
with a view to taeir exportation outside the geographical
territory of the Community, the time when the competent authori-

ties accept that declaration or any other act having the same

- effect inilaw as such acceptance , in accordance with the provi-

sions in force j

if the goods in question have not been the subject of the customs
declaration referred to above, the time when the goods have 1n '

effect left the geographical territory of the. Gommunity;

(b) in those cases governed by Artlcle 5 (b)

- (1)

1f the ohange of use to waich the. goods are put is carried out .

with the authorigation of the competent,authorltles,the time when

... that authoriration is. given ;

(i1)

in other cases, the time when the goods are used for a purpose

- other taan that for which théy were allowed to leave the geographi-

' gal territory of the Community with total or partial relief from

“Without

export‘&n%ies,.'.,'flz or, where the competent authorities are
unable to determine that time, the - time of expiry of the time~
limit set for the productlon of proof that the goods have actually
peen us%d for the purpose wh;ca ent1yled ?ham %quthat reliefe - -

TITLE II
liability for payment of the amoﬁnt

of the customs debt

Article 7
prejudice to the time-limits for payment which the debiter

may be allowed under the prowvisions in force, the amemt of the
import ar export dutios whioh constitwbes the ocustoms <~ . «-

debt shall be liable for payment to the competent authorities from the

time wien the sald Futies ore entered into the acoounts.

LA X
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However, when a customs debﬁ results from tae failure of thc debiter
4o Pulf{lchis oustoms ‘oblisations;.immedizte payment of the &movnt of -
Wi oam ort o expori duties shall be required, A
T?TLE III ‘
Settlement of t&e oustoms debt
' Article 8 ’

ls A customs debt shall be settled

(a) by the payment of the amount of the import or export daties
applying to the goods in questiony
(v) vy preseription - ° . depending on the relevant provisions in force,

2, .In addltlon

(a) the customs debt on 1mportat10n ﬂhall be settled, np to the |
amount which oorresponas %o the uantity of goods concerneds
(1) when the deslaration of entry of the goods in froe oiroulation
o 15, for a resson admissible under the regulations in force,
‘poncelled or rendered invalid by the competent.authorities, or
when the latter authorise the declarant to withdraw any such
Jaeclaration and 1o replace it by an entry to another custons regimej

(i1)when the gOOdS deolared to be in. freb:oirculation are, beforé their
relﬁase from customs charge, destroyed om the order of or with

the authorisation of the competent authorities ;

(11*)when the person concerned proves to the satlsfactlon of the
. comuetent auxhorltles that the goods 6eolared {0 be in free
oireulation were: destroyed or irwevrievdbly loet before their

release from customs charge as a result of the wery nature of
the goods or of unforeseen oiroumstances or force Muafeuras

wo/o"a_a’
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(iv) when the person concerned proves to the satisfaction of the competent
autnorities, that the goods put into free circulation with the
‘bensfit of total or partial relief from import duties because of
their use for a particular purpose, were, before being so used,
destroyed as a result of unforeseen circumstances or force majeure,
oxr reexported or destroyed with the agreement,and under the control

of the competent authorities j

(v) when the person concerned proves, to the satisfaction of the competent
amrhorities,that the fac% which caused the non—executvion of the

iincions dmposed by the customs repine wnler T Ut

whicl. “he gords were pioced, or imposed by taelr being placed in
fexmorany sworege consisls ot
either the exporiaiion of the goods copeerned ount of the
customs terriiory of the. Community or theiw introduction into

a free zone,

or the despatch of the goods concernmed. 1o snother Member
State where they have been treated in accordence with their

legal status,

(b) the customs debt on exportation shall be settled in respect of the
amount co-reaponding to the quantity of goods conecerued $
(1) when the evport declaration is, for a reason admissible under the
rerlations in force, cancelled or pendered &nvalid by the

gorpetant avthicritiess

Qii)when the person concerned provides evidence, to the satisfaction
of the competert aatnorities, that {the goods declared for expcrta~—

tion were net allowed to leave the geographical territory of the ™
Comzzaitye

o/moo
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ITLE IV

Provisions JQQ}lOdblb to trade between HMember Jtates

Article 9

To the extent that goods meeting the requirements of the provisions of
Articles 9 and 10 (1) of the Treaty are liable to duties on importation and
exportation when>they are the subject of trade between Member States, the
provisious of Articles 2 to 8 of this Directive shall apply,lmutatis
mutandis, in respect of the creation of the customs debi resulting from this

situation, liability for payment and the settlementrthereof,

TITLE V

Pinal provisions

Article 10

The provisions of this Directive shall apply without prejudlce to tue
provisions in force in the Member States by virtue of which the goods constl—
tuic sceurity for o  the import or export duties to which tkey are liable

and as such may be subject to Beizure or confiscation.

Article 11

Member States shall, not later than 1 January 1977, bring into force the

mcasures necessary t0 comply with this Directive.
Article 12

Tach Member State shall inform the Commission of the provisions which it

adopts in order to comply with this Directives

The Commission shall forward such information to0 the other Member Statesa

6/»00
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_Article 13

This Diréctive is addressed $6 the Mémbér*States.

Done at Bruseels,

For the Councii


User
Rectangle


