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"Opinions on this proposal for a Directive on 25 February 1970

II : XII/454/75-8
Explanatory Memorandum

On 17 April 1969 the Commission Submitted to the Council a proposal
for a Directive concerning the atta1nment of freedom to provide

(1)

serv1ces for certain activities of lawyers . The Economic and

Social Committee and the European Parliament delivered their

(2)

(3)

and 21 September 1972 reupectlvely.

Discussions on this proposal for a Directive began in the Counecil
at the end of 1972. These discussions quickly revealed differences
of opinion, in particulsr with regard to, first, the interpretation

of Article 55 of the Treaty, and secondly, after the enlargement

of the Community, the taking into account of certain factors peculiar

to the new Member States whose legal systems are based on common law.

Furthermore, in the Judgments in Cases 2/74 (Reyners v, Belgian State)
of 21 June 1974 and 33/74 (Van Binsbergen v. Bestuur van de
Bedrijfsvereniging voor de Metaalnijverheid) of 3 December 1974, the
case law of the Court of Justice of the European Communities revealed

some important new elements.

At its 315th meeting on 26 November,1974, the Council (Ministers of

Justice) requested the Commission to present an amended proposal for

- a Directive, This amended prdposal takes account of the new legal

situation created by Judgments 2/74 and 33/74 as well as of the

circumstances of Member States with common law systems.

The Commission has adopted this amended proposal after discussions
with the goverﬁment authorities of Ireland and the United Kingdom,
on the one hand, and with the Consultative Committee of Bar

Associaticns of the EEC Member Countries on the other.

(1) 03 No. € 78, 20 June 1969
(2) 0J No. C 36, 2B March 1970
(3) 0J No. C 103, 5 October 1972,
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The rrincipal ammdments oontainad in this documunt are descri'bed

bel ow.

In its Judgment 33/‘74, the Court oi’ Just;xce of the European Communit:.ee
gstated that since 1 January 1970 Ar‘H cle 59 a,nd. the third paragmph ,
of Artiocle 60 of the ‘I‘reaty have had direct effeot Consecruently those

‘ parta of the original proposal for a Directive wh:.oh conocern the
‘removal of restriotions are no longer necessary. '

The original pfbpoﬁé.l_fqr'a Direotive envisaged, in Artiole 2(2), the

right, in the provision of services, of arguing a case without restrioc-
tion before the courts, acocess to documents, visits to the prisoner
and presence at the préparatory engquiry. '

Following the interpretation of Article 55 6f the EEC Treaty given by
the Court of Justice in Judgment 2/74, there is no doubt that activi-
ties such as the representation and defence of parties in a lawsult

" are not oovered by that Article, even if they are carried out pursuant

to an obligation or an exclusive right laid down by law. It therefore
appears possible to ac’opt measures to "faoila.tate the effectiVe exe*«-

Voise" of all the activit:.es of lawyers.

A new formula has been introduced into Ar'ticle 2 of the amended pro-

_ posal. This means thai "the effective exercise™ of the activities in

question is in the main made possible by the, racogni‘bian as 1awyers of
persons who are regxla.rly pran'bising this prcfess:mn in another Momber
State., For the purpose of clanty, the professional titles of these
persons ‘are given in detail in paragraph 2 of Article 1.
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10, Article 3 of the new text replaces the first indent of Ar%xclo 5
of the original proposal without material change.

11. The new Article 4 takes account of the special aspects arising in
connectlon with activities of representation and defence of & client
before the courts, It is necessary first of all to adopt the prine
ciple of the application of the conditions in force in the host
Member State, with the exception, of course, of any condition of
residence that Staté. Then it is essential that the lawyer acting
within the framework of the judicial system of a country other than
his own should be subject to the professional rules applicable to
lawyers established in the host Membor Statey althcugh remaining
subject to the rules of tho country from which he oomes. Moreover,
certain speocial provisions are necessary to take account of the
different types of lawyer within Ireland and the United Kingdom,

As to other activities, not directly related tb the administration
of justice, the requirement to respect the professional rules of the
host Member State would introduce a noticeable constraint upon the
- provicion of aazvioon,’wkthoub~eﬁffio&enf»rcason; moreover such a require--
ment would not correspond to present practice, where there exists
almost complete freedom as rega“db these activities,

12, Following disoussions which it had with representatives of the p

- fession, the Commission proposes that Article 3 of the original pro-
posal be deleted. First, it is evident that, by definition, tie pro-
vision of services doss not take place from an establishment in
the host country within the meaning of Article 52, Sscondly, o proe
vision whereby services would have to be provided under Yo eantract
contiuded in the course of the lawyer's professional activities",
appears to be too restriotive,
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v : KIL/458/7 58

In Article 5 of the now text the Cmission hag ‘provided for
certain amendments to Article 6 of the original proposal in order
to take account in particular of the new legal situation created by

Judgment 33/‘74. First, it appears necessary to change the original
" provision into a non-binding provigion, to enzble Memter States

with less restrictive rules or practices to retain them.

Secondly, the provision relating to collaboration betwesn the person

-providing services and ths local lawyer has become the gubjest of a new

text, The Commission has been unable to agree to a suggestion made by
some thet provision should be made for a Member State to be able to
require that a lawye: providing services relating to the representa-

~tion and defence of & client before *!:he courts should act tunder the

direotion” or "under the control® of a local: lawyer. Such wording
would in fact meke it possible 0 Temove & great deal of the sub-
stance of the Direciive. _'I'he Commission accepte however that in cases
where avlawyelr providingf servi‘ce’s‘.,is required to aot in conjunciion
with a local lawyer, it may also bo _necessaxy, in secme. Member States,

' to require that the local.lawyer concerned should be tho porscn respon-
sible 40 the Court ir duestion.:Provision'hasi acoordingly been mads

to meet {this point,
Article 6 of the new text constitutes an adpted and simplified

‘version of _kthe provigions of Article 7 of the criginal '_proposa.l.

Article 7 of the now text combines the provismns of Art:x.oles 8 and 9

,of the original propoaal '
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Amended«grggoggl £or a Qoune

to facilitate the effective exercise

by lawyers of freedom to provide services

THE COUNCIL OF THE EUROPEAN COLIUN ITIES,

Having regerd to the Treaty establishing the Buropean Economic
Community, and in particular Articles 57 and 66 thereof;

Baving regerd to the proposal from the Commissions
Heving regard to the Opinion of the Eurcpeen Parliament;

Having regard +to the Opinion of the Feonomic and Social Committees
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Whereas pusuant o the Treaty all restrictions on the provision of
services which are based on nationality or on conditions of resi-
denoe have been prohibited since the end of the transitional periods

Whereas this Directive deals only with measures to facilitate the
effootive exercise of the activities of lawyers by way of the provi-
gion of servioesy whereas measures to facilitate the effective exercise
of the right of establishment will require more detailed preparations

Whereas if lawyers are to exercise effectively the freedom to pro-
vide services the host Member State must recognise the status as
lawyers of those persons practising the profession in the various
Member States;

Whereas, since this Dir réctive solely oconcerns p*'crvis-l on of servioes

and does not contain provisions on the mutual recogaition of diplomas,
a boneficiary of the Directive must adopt the professionsl title used .
in the Member State in which he is esta.blzished;

threa.s the lawyer should exeroise aotivities ‘relating to the repro- v
) senta.‘t:.on and defence of a client before the courts urider the same '
 conditicas as lawyers ostablished in the host country, to the exclusion,
however, of any requirement of a fixed abode in that oountxry and any L.
condition of registration with a professional organisationg ' L

‘Whereas for the exercise of thése activities provision sheuld be made

{0 ensure that the lawyer observes the rules of professional conduct ‘

of the host Member Sta,te, without prejudice, however, to his obliga~ " w
tions in the Member Stats from which he comesj whereas, if in a Member |
State the profession of lLawyer is carried on by several categories of

lawyer, each of which is subject to its own professional rules it is

necessary to determine which rules must be observed by a lawyer from

another Member States
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Whereas for the exercise ofvactivifies other than those relating

to the representation and defence of a client before the courts,

and in order to preserve the freedom which at present exists in this
field within the Community, it is sufficient to ensure that the
lawyer remains subject to the professional rules of the Member
State from which he comes; |

Whereas, as regards aotivities relating to the representation and
defence of a client before the courts, the existing differences bet-
ween certain lMember States in matters of rules of procedure could
Justify a requirement that a lawyer providing services shculd coila-
borate with a local lawyer who would be y if necessary, responsible

to the court in questiong

Whereas the professional organisation of the host Member State should
be given powers to verify that the person providing services is duly
authorised to pursue his activities in the country in which he is
establisheds ‘
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HAS ADOPTED THIS DIRECTIVE:

Article 1

The provisions of this Directive shell spply, within the limits
and under the conditions laid down by them, to the activities of
lawyers carried on by way of provision of services.

'"Iawyer" means persons exerc181ng 2 prof6351onal actzvity under
ohe of the following designations:

Belgium

Avooat =~ Advocant

, zﬁmmamk
Advokat
Gérmggz
Rechisanwalt
Bzme

- Avooat
Ireland

Parrister practising at the bar
Solioitor in private practice

Italz

Avwocato

Luxembourgz
Avocat - avoué
Nethérlands
Advocaat

United Kingdom

Advocate practising at the ber \
Barrister practising at the bar

Solicitor in private practice
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Article 2

Bach Member State shall‘recdgnise as a‘laﬁyer for the purpose of cxore
cising the activities specified in Article 1 (1), any psrson listed in
para, 2 of that article,

Article 3

A person referred to in Article 1 shall adopt the professional title used

in the Member State from which he comes expressed in the 1anguage~of that
'oountny, with an indication of the professional«organizationvto which he
belongs, or the court of law with which he is registered pursuant to the
laws of the Member State from which he comes,

Artiocle 4

1) The activities of lawyers relating to the representation and defence
of a client before the courts shall be carried on in each host Member
State under the conditions laid down in respect of lawyers established
in that State, with the exception of any oondition requiring residence
in that State or registration with a professional organization,

2) In the exercise of these activities the lawyer will obey the rules of
professional conduct laid down in the host Member State without predudice
to his obligations in the Member State from which he comes,

3) Waen these activities are pursued in the United Kingdom, "rules of pro-
fessional conduct laid down in the host Member State" means the rules of
professional conduct épplicable to solicitors, where the activities are
not reserved for barristers and advocates. Otherwise the rules of profese
sional conduot appliéable to the iaﬁter shall aprly. However, barristers from
Ireland shall always be subject to the rules of profess;onal conduct appli-
cable to barristers and advooates,

When these aotlvities are pursued in Ireland, "rules of professional cone
duot laid down in the host Mcmber State" means the rules-of. profossional con~—
duct applicable to solicitors. However, bYarristers and advocates from the
United Kingdom shall always be subject to the rules of professional con-

duct applicable to barristers.

4) For the exercise of activities other than those referred to in para. 1,
the lawyer remains subaect to the rules of professional conduct only of
the Member State from which he comes,
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It shell inform the profeseional organizetlon in the Member State from“'

-6- XTT/451/75-F

Article 5 !

For the pursuit of activities relatlng to the representatlon and

defe ce of z client before the courts, Membnr States may 1mpose

the follow1ng obllgatlons on persons W1sh1ng to provide services :

- they must be introduced in accordance with local custom, to the
presiding judgej .

- they must work in con3uncti0n ‘with a lawyer who is a membe: of the
competent bar of the host Member State and who would be, it necessary,

R
P

‘fresponsxble to the court in questmon, or with an "avoue" or - i

"ﬁrocuretore" pract;smng at that cou.t. :

. Artiele 6 .

The professional organization inv he host Member State may request

the person providing the servzcee to esteb11sh his quallfications

. ‘-

as a lawyer. On request, it may. have the validlty of such

quallflcatlons‘eqnflrmed.>

In the event of a breach of ‘the rules of professional conduct ¢f the host
Member State, the professional organization of the latter ghall
determine in accordance with its own rules apd~prpgedure,the e , '&¥

consequences of this behaviour, anpd to this-end can obtain

the transmiesion'ef the file of the person providing serviees,~

which he comes of any. deczszon taken.,. Such communzcations,

do not alter the eonfidentlelhcharacter.of‘the filejy . .
ArficWe 7

Member States shall brlng into force the measures necessary to
comply with this Directive withln elghteen months of its notlflca—

tion and shall forthwzth 1nform the Comm1551on thereof.

Member States shall: commnnncete to the Commission the texte of the

main prOVlSIOnS_Of national law which they: adopt in the field :
. covered by this Directive.. I
Article 8

Thls Dxrective is addressed to ‘the Member Stetes

Done at Brussels o - For. the Councxl

The President
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