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By Letter of 27 September 1984, the Committee on Youth, Culture, Education, 
Information and Sport requested authorization to draw up a report on 
'Television without Frontiers', the Commission's Green Paper on the 
establishment of the common market for broadcasting, especially by satellite 
and cable (COM(84) 300 final). 

By Letter of 14 January 1985, the Committee on Youth, Culture, Education, 
Information and Sport was authorized to report on this subject. 

The Committee on Economic and Monetary Affairs and Industrial Policy was 
authorized to draw up a report on those aspects of the document covered by its 
terms of reference. The Committee on Budgets, the Committee on Energy, 
Research and Technology, the Committee on Legal Affairs and Citizens' Rights, 
and the Committee on the Environment, Public Health and Consumer Protection 
were asked for their opinions. 

At its meeting of 20/21 November 1984, the Committee on Youth, Culture, 
Education, Information and Sport appointed Mr HAHN rapporteur. 

The committee decided to discuss in its report the motions for resolutions by 
Mr BETTIZA on freedom of broadcasting in the countries of the European 
Community (Doc. 2-897/84) and by Mrs EWING on multilingual TV broadcasting 
(Doc. 2-1063/84) referred to it on 25 October and 12 December 1984 
respectively. 

The Committee on Youth, Culture, Education, Information and Sport considered 
the draft report at its meetings of 26/27 March, 24-26 April, 22/23 May and 
24/25 June 1985. 

At the Last meeting, it unanimously adopted the motion for a resolution as a 
whole. 

The following took part in the vote: Mrs EWING, chairman; Mr FAJARDIE, 
Mr SELVA, Mr PAPAPIETRO, vice-chairmen; Mr HAHN, rapporteur; Mr BARZANTI 
(deputizing for Mr FANTI), Mr BAUDOUIN, Mr BEYER DE RYKE (deputizing for 
Mrs LARIVE-GROENENDAAL), Miss BROOKES, Mr COLLINS (deputizing for Mr GALLO), 
Mr ELLIOTT, Mrs FONTAINE (deputizing for Mr HERSANT), Mr HOWELL, Mr McMAHON, 
Mr MIZZAU (deputizing for Mr POMILIO), Mr MUNCH, Mr PELIKAN, 
Mrs SEIBEL-EMMERLING and Mr SIMMONDS (deputizing for Mr McMILLAN-SCOTT). 

The opinions of the Committee on Legal Affairs and Citizens' Rights and the 
Committee on the Environment, Public Health and Consumer Protection are 
attached. The Committee on Energy, Research and technology is delivering its 
opinion for the Committee on Economic and MOnetary Affairs and Industrial 
Pol1cy .. 

The Committee on Budgets decided on 19 June 1985 not to deliver an opinion. 

The report was tabled on 2 July 1985. 

The deadline for tabling amendments to this report will be indicated in 
the draft agenda for the part-session at which it will be debated. 
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The Committee on Youth, Culture, Education, Information and Sport hereby 
submits to the European Parliament the following motion for a resolution 
together with explanatory statement: 

A 
MOTION FOR A RESOLUTION 

on a framework for a European media policy based on the Commission's Green 
Paper on the establishment of the common market for broadcasting, especially 
by satellite and cable 

The European Parliament, 

A. having regard to its resolutions of 

B. 

c. 

D. 

12 March 1982 on radio and television broadcasting in the European 
Community 1, 

30 March 1984 on a policy commensurate with new trends in European 
television2, 

- 13 April 1984 on broadcast communication in the European Community (the 
threat to diversity of opinion posed by the commercialization of new 
media)3, and 

- 25 May 1984 on European media policy4, 

having regard to the Commission's Interim Report on Realities and 
Tendencies in European Television: Perspectives and Options (C0M(83) 229 
final), 

encouraged by the Commission's Green Paper- 'Television without 
Frontiers' - on the establishment of the common market for broadcasting, 
especially by satellite and cable (COM<84) 300 final), 

whereas the provisions of the EEC Treaty relating to the free movement of 
services form the basis for establishing the common market for radio and 
televison, 

E. whereas freedom to broadcast and receive information and ideas 
irrespective of frontiers is guaranteed under Article 10 of the European 
Convention on Human Rights, 

F. whereas the principle of the free flow of information across national 
frontiers is invoked in Basket III of the Final Act of the Helsinki 
Conference on Security and Cooperation in Europe (CSCE), 

I OJ c 87, 5.4.1982, p. 110 (Hahn report) 

2 OJ c 117, 30.4.1984, p • 201 (Arfe report) 

. 3 OJ c 127, 14.5.1984, p. 147 (Hutton report) 

4 OJ c 172, 2.7.1984, p. 212 
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G. whereas, pursuant to Article 62 of the draft Treaty establishing the 
European Union adopted by the European Parliament on 14 February 1984, the 
exchange of information and access to information for the Union's citizens 
shall be encouraged, 

H. 

I • 

J. 

having regard to the report submitted to the European Council in Milan by 
trhe Ad Hoc Committee for a People's Europe, and in particular to 
paragraph 3.4 et seq. on television,1 

having regard to the draft opinion of the Economic and Social Committee on 
the Green Paper entitled 'Television Without Frontiers•2, 

having regard to the motions for resolutions by Mr Bettiza on freedom of 
broadcasting in the countries of the European Community (Doc. 2-897/84) 
and by Mrs EWING on multilingual TV broadcasting (Doc. 2-1063/84), 

K. having regard to the report on the Commission's proposal for a Council 
regulation on a Community aid scheme for non-documentary cinema and 
television co-productions, which is being drawn up by its Committee on 
Youth, culture, Education, Information and Sport3, 

L. having regard to the report by the Committee on Youth, Culture, Education, 
Information and Sport and the opinions of the Committee on Legal Affairs 
and Citizens' Rights and the Committee on the Environment, Public Health 
and Consumer Protection on a framework for a European media policy 
(Doc. A2-75/85) and to the report by the Committee on Economic and 
Monetary Affairs and Industrial Policy and the opinion of the Committee on 
Energy, Research and Technology, 

M. realizing the increased importance of radio and television for the 
democratic development of the European Community, the emergence of a 
European consciousness, and the maintenance of Europe's cultural diversity 
and identity, 

N. ~1hereas the decisions being taken by the Member States do not reflect the 
full potential of the new transmission technologies with regard to the 
dissemination of culture at European Level and across frontiers,· 

0. whereas there is a risk that the Community will waste the opportunity of 
establishing a common media policy and that instead utilization of the 
capabilities afforded by technical developments will result in the 
emergence of immutable, commercially orientated international media 
structures, monopolies or non-European information services, 

1sw/2536/3/85 of 28-29 June 1985 

2cES 320/85 

3 COMC85) 174 final 
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1. Welcomes the media report submitted by the Commission, compr1s1ng the 
Interim Report and the Green Paper entitled 'Television without 
Frontiers•, which considers not only the legal aspects but also the 
cultural, social, economic, technological and industrial dimensions of 
this issue; 

2. Calls on the Commission and Council to give more systematic expression to 
these different aspects of the Community treaties and to evolve a 
comprehensive European media policy; 

3. Notes that a European television environment, which is an essential 
feature of a European Community in the process of integration, implies the 
following in particular: 

- reception of national channels from all Member States 

-the establishment of a multilingual European television channel 

- support for Europe's programme-making industry 

- harmonization of certain principles of broadcasting Law and of technical 
standards, 

4. Welcomes, as steps in the right direction, the efforts of the Commission.., 
the Council and the Ministers for Cultural Affairs meeting within the 
Council to protect Europe's television environment 

-by creating a Community system of support for film and television 
coproduct ions, 

by ensuring an appropriate role for audio-visual productions of European 
origin, 

by distributing cinema films rationally in the audio-visual media; 

5. Supports, accordingly, all measures which help to safeguard European 
broadcasting quality and to increase European content in broadcas~ing; 

6. Calls for the proposal to create a Community fund to encourage and assist 
the production of European television programmes, which is contained in 
its resolution of 30 March 1984, to be implemented as soon as possible and 
therefore welcomes the Commission's proposal to support non-documentary 
cinema and television productions; 

7. Stresses that broadcasters' freedom of expression, cable undertakings' 
t.reedora of reception and retransmission and the public's fr~edO·IIIl 0f 

r~ception are an indispensable basis for cultural Lite and democracy, 
guaranteeing both cultural diversity and unrestricted opinion-forming; 

8. Stresses that these can be best protected if all broadcasting companies 
are licensed by national broadcasting authorities; 

9. Advocates the elimination of the Legal obstacles to such freedoms in 
respect of transnational media, and television in particular, since this 
would help the nations of the Community to develop closer ties; 

~(2)1738E 7 PE 92.783/fin. 



10. Is convinced that, in accordance with Article 10 of the Declaration on 
Human Rights, no country could exclude or restrict broadcast material from 
another country in the Community except as far as Article 10(2) applies; 

11. Calls on the Member States to give priority to the transfrontier 
broadcasting of European and national television channels during the 
development of cable and satellite television to come, in order to prevent 
the process of European integration from being hampered or jeopardized, 
and therefore supports all efforts to establish a European television 
channel; 

12. Proposes, to this end, the establishment of an independent editorial board 
for a European television channel, on which the organizations involved in 
the European television channel project would be represented; 

13. Calls, to this end, on the Commission and Council to include an item with 
adequate appropriations in the Community budget by way of initial 
assistance; 

14. Calls on the Member States to make satellite channels available for a 
European television service and to make its broadcasts accessible through 
relaying into national cable networks; in order to safeguard a common 
multilingual European television channel in the Long term, the Community 
should apply to the W:lrld Administrative Radio Conference (I~ARC) for 
allocation of a separate frequency and a coverage area extending over its 
entire territory; 

15. Agrees with the Commission and the Court of Justice that broadcasts of any 
type are also services within the meaning of the EEC Treaty and that 
freedom of movement of services within the Community therefore applies. 

This means three things: 

(a) Broadcasting organizations licensed in a Member State are entitled to 
transmit, in accordance with the Law of the transmitting country, for 
reception in other Member States (and by cable network companies) and 
are not subject to restrictions by the authorities in such states, 
whether transmission is via ground transmitter, direct-broadcasting 
satellite, directional-radio link, long-distance cable, or 
telecommunciations satellite; 

(b) Viewers and listeners in a Member State are entitled to receive all 
broadcasts from other Member States that are technically and 
physically receivable, without restrictions on the part of domestic 
authorities, in the form in which they are transmitted in accordance 
with the law of the transmitting state; 

(c) As recipients and conveyors of services, cable network companies 
licensed in a Member State are entitled to receive, without 
restriction~ on the part of domestic authorities, all broadcasts from 
ather Member States that are technically and physically receivable and 
to distribute them via cable networks in their original form; 
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16. Shares the Commission's view that such rights, which are derived from 
Articles 59 and 62 of the EEC Treaty, give specific expression under 
Community Law to general principles enshrined in Article 10(1) of the 
Council of Europe's Convention for the Protection of Human Rights and 
Fundamental Freedoms. Freedom of broadcasting, which is enshrined in the 
EEC Treaty, must therefore be interpreted in the Light of these analogous 
basic rights. Community institutions and Member State authorities can 
insist, on the basis of Community Law and in accordance with the processes 
thereof, that such rights be respected; 

17. Calls on the Commission to act without delay against violations of freedom 
of broadcasting between the Member States and to give priority to 
consideration of the rules and practices concerning the distribution of 
broadcasts via cable networks; 

18. Stresses that derogations from the ban on discriminatory practices are 
permissible only on grounds of public policy, public security or public 
health (Article 56(1) of the EEC Treaty) and must also be justified in the 
Community context and in the Light of the criteria set out in Article 
10(2) of the Convention on Human Rights; 

19. ~uld welcome greater scope for articulating the various cultural trends 
within the Member States (and across their frontiers) and for exchanges 1n 
this regard, with a view to maintaining variety as the hallmark of 
Europe's cultural identity, and therefore considers that continued 
diversity in the European media and broadcasting services is desirable 
while underlining the important role of public-broadcasting organizations 
in this context whose effectiveness must be safeguarded; 

20. Takes the view that Europe's arts industries require a single domestic 
market for broadcasting in order to maintain both their cultural and 
commercial hold internationally; 

21. Calls on the Commission to submit to the Council without delay a proposal 
for a directive instituting a common technical standard for direct 
broadcasting via satellite; 

22. Is convinced that audience demand for radio and television channels can 
help to facilitate the funding of powerful, state-of-the-art 
communications networks, on which Europe's economic competitiveness is 
increasingly dependent; 

23. Supports the Green Paper's proposal to create a framework for European and 
national radio and television channels- a proposal made by the Commission 
at the request of the European Parliament- since this is a necessary 
component of a European media policy; 

24. Calls on the Commission to submit without delay the proposals it has 
announced for directives and for rules governing advertising, the 
protection of minors, and copyright - respect for which is essential if 
cultural Life is to be protected and progress - and for regulating the 
aspects referred to in paragraphs 3 and 4; 
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25. takes the view that the directive on broadcast advertising should 
incorporate the following: 

(a) A Legal framework. 

(b) Supervision at national level so as to ensure flexibility and speed of 
reaction to any complaints. 

(c) Limits on advertising time to be regulated by the relationship between 
the consumer's strict tolerance Level of advertising material and the 
advertiser's need to retain the interest of the consumer. 

(d) The total amount of advertising time to be divided into suitable 
sequences,at appropraite intervals, so that programme material is not 
unduly disturbed, inappropriate concentration of advertising is 
avoided and the consumer is thereby protected from unreasonable 
interference with his enjoyment of the programmes. 

(e) A clear separation of advertising and programme material. 

(f) A total ban on the advertising of tobacco and tobacco products because 
of the clear evidence of its effect on health, making sure that overt 
advertising does not become covert advertising. 

(g) Strict rules governing the advertising of alcohol in accordance with 
national practice and incorporating the principles of the ICC and IBA 
codes. 

(h) The use of these codes to protect the interests of children. 

(i) The availability of advertising time for public information or for the 
purposes of health education which could be funded by public bodies. 

26. Suggests that the Commission shoud give serious attention to the problems 
which might arise so far as competition is concerned in allowing some 
countries to adopt different standar·ds of control than those envisaged in 
the previous paragraph; 

27. Takes the view that such rules are specifically designed to facilitate the 
transfrontier broadcasting of radio and television programmes and the 
production of such programmes in the Community in Line with the objectives 
of the EEC Treaty and that the legal basis for this exists in Articles 
57(2) and 66 of the said treaty; 

28. Favours therefore the establishment of a common television environment in 
which all discriminatory and restrictive practices would be abolished in 
order to permit transfrontier broadcasting and reception; 

29. Welcomes the fact that the Commission has considerably stepped up 
cooperation with the Council of Europe in broadcasting; requests the 
Commission to continue with this collaboration and, in addition, to 
establish contacts with particularly interested third countries if this is 
desired; 

30. Requests the Commission to submit framework proposals only, as projected 
in the Green Paper, and to resist the temptation to tender perfectionist 
solutions; 

31. Instructs its President to forward this resolution to the Council and 
Commission of the European Communities. 
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j. 

B 
EXPLANATORY STATEMENT 

On 12 March 1982, the European Parliament adopted a resolution1 calling for 
a European media policy. To this end, the Commission was to submit a report 
on the media with a view to assisting the Community institutions in preparing 
the decisions to be taken by them in this field and, on the basis of this 
report, to create the political and legal basis for the establishment of a 
European television channel. Parliament also called for rules on European 
radio and television broadcasting to be drawn up, inter alia with a view to 
protecting minors and establishing a code of practice for advertising at 
Community Level. 

The Commission heeded the European Parliament's call by first submitting an 
Interim Report on Realities and Tendencies in European Television: 
Perspectives and Options2 on 1 July 1983, which concludes that the new media 
technologies could help Europe to make a greater industrial and cultural 
impact vis-a-vis its competitors 'provided a common policy is launched without 
delay'. 

The European Community should take the initiative: 

·a> on the institutional front, in order to establish a general framework for 
cable and satellite television; 

b) in industrial policy, where uniform technical standards should be 
introduced and European technology promoted; 

c) in the field of programme production, since 'no European country will be 
able to satisfy the enormous needs of tomorrow on its own'; and 

d) in cultural policy, 'in order to maintain the pluralism of national 
identities that go to make up the cultural unity of Europe'. 

In addition, the Commission welcomed the project for a European television 
channel, describing it as 'highly desirable', and promised 'political and 
material support'. According to the Commission, such a channel would 'go a 
long way towards making and keeping Europe's citizens aware of the European 
dimension in their Lives ••• ' and would thus make a major contribution towards 
realising the prime objective of the EEC Treaty: 'to Lay the foundations of 
an ever-closer union among the peoples of Europe'. 

The European Parliament responded with a report on 'a policy commensurate with 
new trends in European television' and adopted, on 30 March 1984, a 
resolution3 calling on the Council and Commission: 

1oJ c 87, 5.4.1982 

2coM<83) 229 final 

3oJ c 111, 30.4.1984 
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a) to create a European Legal framework containing rules on the protection of 
young people, on television advertising and on authors' rights and 
including 'proposals to allocate transmission time between Community and 
non-Community productions'; 

b) to promote technical and industrial cooperation with regard to new 
technologies and to support a standardised satellite transmission system 
in Europe; 

c) to create the legal, political and material conditions for a television 
channel broadcast by satellite, inter alia by authorising a European D8S 
teception area; 

d) to set up a Community fund to assist the production of television 
programmes and to create 'Community infrastructures to provide credit 
facilities for the production and co-production of programmes in the 
countries of the Community•. 

On 25 May 1984, the Commission then submitted its Green Paper on the 
Establishment of the Common Market for Broadcasting, Especially by Satellite 
and Cable1 as the second part of the media report that had been requested. 

1coM<84> 300 final 
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I. 

PRIMARY CONSIDERATIONS 

Through the establishment of a common market for broadcasting, the Green Paper 
is intended to complement efforts to set up a European television channel, 
with a view to promoting European integration and cultural exchanges in the 
light of the political basic rights of freedom of information and of 
expression. 

The Commission is concerned to ensure, by applying the prov1s1ons of the EEC 
Treaty on the freedom to provide services and through a Limited number of 
Legislative measures, that the new technologies such as satellite and cable 
are not reserved exclusively for national broadcasting; rather, equal priority 
should be given to exchanging channels originating in the Member States. 

The Commission has analysed the current Legal barriers to this direct exchange 
of broadcasts and has set out its views on how they can be gradually overcome. 
Given the various extremely complex aspects involved, this objective is 
laudable. 

1) In terms of cultural policy, greater cultural exchange between the Member 
States would stimuLate intellectual creativity. Dissemination of European 
productions would be promoted, while productions from non-Community 
countries would be at a disadvantage. Transnational information flow 
would be encouraged; there would be greater knowledge of the other 
European cultures. 

2) In terms of information policy, this solution would give tangible 
expression to the hopes that many Europeans have placed in the new 
technical capabilities with a view to greater availability of information 
from domestic and foreign sources. In contrast to the efforts of the 
Communist-bloc nations to achieve world-wide control over information 
availability by invoking the principle of prior consent (by the State>; 
this would be a model geared as far as possible to the principle of 
unrestricted information flow. In response to the concern expressed in 
some Member States as to what is to be broadcast via the fast-developing 
new-technology media, the Commission points to the existing shortcomings 
as regards the reception of foreign services. 

3) In terms of policy on Europe, Community-wide broadcasting of national 
channels would be the requisite complement to a European television 
service, with a view to achieving European integration. Even if foreign 
channels from other Member States were watched only by chance or 
occasionally- indeed, because of the very possibility of doing so- there 
would be greater awareness that there is a European ComMunity; and it is 
on this basis that Europe's citizens could effectively play their part in 
building the Community, in particular as voters in elections to the 
European Parliament. 

4> In terms of economic policy, Community-wide broadcasting would provide the 
large, homogeneous internal market that Europe's arts industry requires in 
order to recoup its investment in its products. There would be no 
production costs to be borne by viewers and Listeners; rather, they would 
pay only the cost of programme distribution proper. 

1\G ( 2) 1738E 13 PE 92.783/fin. 



In terms of overall economic effects, it would be easier to finance the 
establishment of powerful, state-of-the-art communications networks if 
private demand could be stimulated by the presence of a number of 
additional non-domestic .channels. 

11. 

THE LEGAL BASIS 

The European Parliament resolution of 12 March 1982 called inter alia on the 
Commission to clarify the legal basis for Community action in this field. It 
is self-evident that this question is of particuar importance as regards the 
establishment of a European framework for radio and television broadcasting. 
Most of the Green Paper is devoted to this question: 

Part IV- 'Legal aspects• (pp. 63-104)*- is a survey of the broadcasting 
laws of the ten Member States - the emphasis is on television- and sets 
out the conditions for an approximation of broadcasting laws in the 
Community. 

In Part V- 'Freedom to provide services' (pp. 105-208) - the Commission 
interprets the EEC Treaty's provisions on radio and television 
broadcasting in the light of the judgments of the Court of Justice. 

The brief summary in the introduction to the Green Paper (on pages 8 and 9) 
refers to the articles in the EEC Treaty that form the basis for the 
Commission's actions, anticipating, to a certain extent, the conclusions to be 
drawn from the arguments set out on subsequent pages. Owing to its clarity, 
it has been reproduced in full below. 

EEC Treaty and broadcasting 

The EEC Treaty encompasses broadcasting in a multitude of ways, the most 
important of which are discussed below: 

(i) It applies to signals transmitted or relayed by radio, considering them 
to be services (Article 60). It provides for the abolition of restrictions on 
the freedom to broadcast within the Community (Article 59). It prohibits any 
new restrictions on the freedom to provide such services (Article 62). It thus 
guarantees broadcasters the right to transmit or relay their signals to other 
Member States (freedom of Community-wide broadcasting). It affords recipients 
in the other Member States the opportunity to capture such signals (freedom of 
Community-wide broadcasting reception) and to include them in their own 
selection of broadcasting (freedom of Community-wide choice of transmissions). 

*The page numbers in parentheses refer to the Green Paper. 
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{ii) The EEC Treaty applies to broadcasters in their capacity as persons 
carrying on a self-employed activity for remuneration (second paragraph of 
Article 521. It is irrelevant here whether they are natural or legal persons, 
companies with or without Legal personality, associations, cooperatives or 
foundations, or public-Law or private-Law organizations (Article 58). The 
Treaty provides for the abolition of restrictions on their freedom of 
establishment in the territory of another Member State (first paragraph of 
Article 52). It prohibits the introduction of any new restrictions on the 
right of establishment (Article 53). Consequently, it guarantees Member 
States' nationals the freedom to take up and pursue broadcasting activities in 
other Member States (freedom of establishment throughout the Community). 

The Commission is responsible for ensuring, both on its own initiative and 1n 
response to :omplaints, that this European fundamental right and that of 
freedom to provide services are respected <Article 155, first indent, and 
Article 169, first paragraph). If a Member State fails to comply with the 
Commission's reasoned opinion, the Commission may bring the matter before the 
Court of Justice (Article 169R second paragraph). The other Member States have 
the same rig~t (Article 170). 

(iii) The EEC Treaty applies to national broadcasting and telecommunications 
Legislation as the sum of the provisions laid down in individual Member States 
concerning the taking up and pursuit of a self-employed activity, viz. 
broadcasting <Article 57(2)), ern order to make it easier for persons to take 
up and pursue activities as self-employed persons', the Treaty provides for 
coordination of the relevant provisions of broadcasting and telecommunications 
legislation (Article 57(1), taken in conjunction with Article 57(2), and 
Article 66). This approximation of Legislation is to be achieved through 
directives adopted by the Council~ acting on a proposal from the Commission 
and after consulting Parliament (Articles 57(2) and 661. 

Civ) The EEC Treaty applies to those working for broadcasting organizations. 
To those who are employees it guarantees freedom of movement within the 
Community (Ar·ticle 48). To those working for them in a self-employed capacity 
it affords freedom of establishment (Article 52) and freedom to provide 
cross-frontier services (Article 59). In so doing, it extends the freedom of 
reporting, expressing opinions and presenting cultural performances to the 
entire territory of the Community. All occupations, including journalistic and 
artistic activities~ are covered (Articles 48, 52 and 60). In order to 
establish freedom of movement for workers, including those active in the 
spheres of culture, sport and reporting (Article 49) and to make it easier for 
persons to take up and pursue activities in a self-employed capacity (Article 
57(1) and (2)), the EEC Treaty prescribes a se~ies of Community measures 
(Articles 49, 50, 51, 57(2) and 66)~ including the mutual recognition of 
diplottas~ certificates and other evidence of formal qualifications CP.rticle 
57(1ll. Such recognition is to be secured through directives issued by the 
Council, acting on a proposal from the Commission and after consulting 
Parl iamenL 

<vl The EEC Treaty applies to such of the Member Stdtes' technical 
provisions governing broadcasting (relay procedures and equipment, 
transmitters~ receivers, standardization, etc.) as directly affect the 
establishment or functioning of the common market (first paragraph of 
Article 100), in particular therefore the transmission, dissemination or 
reception of signals from other Member States and the manufacture and 
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Community-wide marketing of such procedures and equipment by industry and 
commerce in the Community. The EEC Treaty provides for the approximation of 
such provisions, to be achieved through directives issued by the Council, 
acting on a proposal from the Commission and after consulting Parliament and 
the Economic and Social Committee <Article 100). 

(vi) The EEC Treaty applies to broadcasting organizations as undertakings 
that deal in materials, sound recordings, films and other products which they 
need to carry on their activity. It prohibits all State restrictions on free 
movement in such goods between Member States (Articles 9, 12, 30 and 31). It 
thus guarantees broadcasting organizations, as well as their suppliers and 
customers both at home and abroad, the freedom to take part in Community-wide 
trade. 

Cvii) The EEC Treaty applies to broadcasting organizations in their capacity 
as undertakings engaged in competition. It prohibits them from entering into 
agreements that restrict competition and from abusing a dominant position that 
may affect trade between Member States (Articles 85 and 86). It thus 
guarantees broadcasting organizations the freedom to compete with one another 
within the Community and protects their suppliers and customers from any abuse 
of economic power. 

The Commission is entrusted under the Treaty with the task of securing 
compliance with these provisions on the freedom of Community-wide competition 
and trade. 

The conclusions in the Green Paper that have been quoted are based on the 
Commission 1 s view that, contrary to what is widely imagined, the EEC Treaty 
applies not only to economic activities but, as a matter of principle, to all 
activities carried out for remuneration, regardless of whether they take place 
in the economic, social, cultural or any other sphere (p. 6). The scope of 
Community Law is defined in the EEC Treaty. According to the preamble, the 
Treaty aims 'to lay the foundations of an ever closer union among the peoples 
of Europe', ' ••• to strengthen the unity of their economies and to ensure 
their harmonious development ••• • (cf. also Article 2). The Treaty applies to 
all economic actions and all related activities; only activities wholly 
unconnected with the economic sphere, e.g. exclusively cultural associations 
or charitable institutions, are not subject to Community rules. 

Broadcasting continues to be an important element of social and cultural Life 
in the Member States. However, broadcasting is also indisputably an economic 
activity within the meaning of Article 2 of the EEC Treaty (p. 207). In this 
connection, the Commission has submitted impressive evidence (p. 37 ff, p. 205 
ff plus Annexes 1 to 17). Accordingly, there is every reason that the common 
market should apply not only to those actively engaged in the arts, but also 
to those involved in the public presentation of cultural activities. 

Clearly, in view of this legal basis, there is a need for Community action 
Cp. 37>. The integration of this sector of the economy- both satellite
broadcast and conventionally transmitted television services- into Community 
law presupposes, of course, that its transfrontier activities can be governed 
by the provisions of the EEC Treaty. This condition has been satisfied: the 
Commission presents a detailed survey of the ten broadcasting systems in the 
Community (pp. 63 ff) and takes the view that television is subsumed under 
Community law relating to services within the meaning of Articles 59 and 60 ff 
of the EEC Treaty (p. 105). 
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The Commission regards the relationship between broadcasting organizations of 
one country and viewers in another as a transfrontier, remunerated service 
(p. 109 ff). In the Commission's view, the form of the remuneration- whether 
in fulfilment of a contract, a charge, a fee, a Levy or a tax (p. 107) - is 
not the essential aspect. According to the Commission, Article 60 of the EEC 
Treaty presupposes no relationship as such, under either private or public 
law, between the provider and the recipient of a service; rather, the decisive 
factor is whether broadcasting is an activity 'normally' carried out for 
remuneration, i.e. against payment in some form (p. 107). 

In adopting this teleological interpretation in accordance with the spirit of 
the EEC Treaty, the Commission has Laid the foundations for a development in 
Community law that would be of major importance in terms of policy on European 
integration. The Court of Justice, which has often given considerable impetus 
to the process of European unification through its rulings of general 
principle, has paved the way for this. With regard to transfrontier (cable) 
television, the Court ruled as follows in the Sacchi and Debauve cases <155/73 
and 52/79 respectively; p.105): 

'In the absence of express provision to the contrary in the Treaty, a 
television signal must, by reason of its nature, be regarded as provision 
of services ••• The transmission of television signals, including those 
in the nature of advertisements, comes, as such, within the rules of the 
Treaty relating to services. 1 

This legal precedent has opened up the Community's internal frontiers to the 
free flow of transfrontier broadcasting. Essentially, this implies two 
things: broadcasting organizations licensed to operate in one Member State 
may broadcast to other Member States (freedom of transnational broadcasting); 
and reception of these broadcasts may not be prevented or hampered in the 
Member States in which they are received (freedom of reception) (pp. 8, 158, 
160). Moreover, the basic rights enshrined in Article 10 of the European 
Convention on Human Rights substantively reflect this legal position (p. 128). 

In order to protect these freedoms to proviie transfrontier services, Article 
59 of the EEC Treaty stipulates that (existing) restrictions should be 
abolished and Article 62 prohibits the introduction of new restrictions. 
According to the spirit of the Treaty, 'restrictions' mean not only clear 
cases of national discrimination against foreigners (on grounds of nationality 
and/or of place of residence; cf. Article ,7 of the EEC Treaty); rather, this 
also covers non-discriminatory national restrictions affecting nationals and 
non-nationals differently with regard to transfrontier services (p. 117 ff, 
140 ff). 

Implementation of the liberalization principles perta1n1ng to broadcasting law 
may be restricted only under exceptional circumstances: 

1> Explicit exceptions 

National restrictions on broadcasts from other countries are permissible 
pursuant to Articles 56(1) and 66 of the EEC Treaty if the reception and 
national retransmission of foreign broadcasts would place public policy, 
public security and public health at serious risk (pp. 125, 175, and 125 
ff, 134 ff, 169, 170). 
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2) Implicit exceptions (p. 150) 

a> In its judgment on retransmission via cable television (Debauve case, 
52/79>, the Court ruled that, with regard to the transfrontier 
broadcasting of advertisements, all discrimination against foreign 
broadcasts was prohibited. In spite of this, however, the Court takes 
the view that general, non-discriminatory restrictions - and even 
complete bans- on the national retransmission of foreign advertising 
broadcasts which are applied equally to national and foreign services 
are permissible if two conditions are fulfilled: 

if such action would be in the national general interest and 
- if national Laws have not been approximated (p. 167). 

Thus, in this judgment on the broadcasting of advertisements, the Court 
had no intention whatsoever of perpetuating the use of national 
restrictions. As the Commission accurately states, the Court's view in 
the Debauve case was simply that the free dissemination of advertising, 
which is in fact guaranteed (by the EEC Treaty), cannot be imposed if 
national Laws have not been approximated (p. 153). According to the 
Commission•s interpretation of the judgment in this context, the Court 
considers that the elimination of national disparities in the field of 
broadcast advertising are a subject for approximation pursuant to 
Articles 66 and 57 of the EEC Treaty in connection with Article 3 (c), 
(f) and (h) thereof (pp. 152, 153, 155>. 

b) It should be noted that, according to the Commission, the Court's 
judgment in the Debauve case represented a general formulation of the 
temporary-exception rule described above (justified on grounds of 
general interest in the absence of approximation). In the Commission's 
view, this is indicative of the Court's unwillingness to see such 
exceptions applied only to the field of radio and television 
advertising (pp. 156, 167, 169, 171, 175); rather, accordingly, the 
(unwritten) reservation of general interest, which Largely reflects the 
List of justifications contained in Article 10 of the European 
Convention on Human Rights, would be applicable to all areas governed 
by Community Law (pp. 156, 167, 169, 171, 175). 

Because of such reservations, there are still, in the final analysis, national 
inconsistencies; though, in theory, these inconsistencies can be attenuated 
through approximation, experience indicates that, as regardsthe heart of 
public-order legislation at least, they virtually defy elimination through 
harmonization" 

The Commission rightly stresses the principle that reservations - exceptions 
to the rule- should generally be interpreted narrowly and that, for Community 
bodies, they must be verifiable in substantive and adjective Law (pp. 126 ff 
and 167; Case 36/75, Rutili). 

The Commission deserves credit for having pointed out that the Community's 
principles of Liberalization in transfrontier scr~ices between the Member 
States are incompatible with principles that h~ve emerged, or are emerging, in 
international Law with regard to direct broadcasting by satellite (DBS). In 
the Commission's view, incompatibility exists with (p. 122 ff): 
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Article 7, ground 428 A, of the 1971 Executive Order, Radio Regulations, 
for the International Telecommunications Union (ITU, a UN specialized 
agency). With regard to certain spill-over broadcasts, these rules, which 
chiefly affect radio broadcasting, have set in motion a move to establish 
a principle analogous to that of prior consent; 

in addition~ the satellite broadcasting plan adopted by the ITU World 
Administrative Radio Conference in 1977, which, inter alia, defines system 
specifications for satellite broadcasting lobes in such a way that, where 
possible, the waves reaching the earth's surface are received in national 
services areas (though, in some cases, this is not possible and there are 
certain spill-over areas and superbeam zones); 

and, lastly and most importantly, the principle of prior consent, which 
implies that receiving states should give prior consent to transfrontier 
broadcasts (cf., in this connection, the UN General Assembly Resolution of 
December 1982 on the Principles Governing the Use by States of Artificial 
Earth Satellites for Direct Television Broadcasting and p. 27 of the Green 
Paper). 

Since the western world is very divided on the prior-consent principle, it is 
all the more gratifying that the Commission should so emphatically regard this 
principle as incompatible with the principles of Liberalization enshrined in 
the EEC Treaty. 

There is no danger that the Commission's position might undermine the entire 
system of !TU ,·egulations. The overwhelming majority of the ITU's technical 
regulations are virtually unaffected by Community provisions • On the 
contrary: the Member States, which, incidentally, voted to adopt the 
regulations in most cases, find them technically useful and, in some cases, 
even a necessity. At present, the Community's liberalization principles clash 
chiefly with tne satellite system specifications designed to restrict 
television DBS transmissions to national coverage areas. However, it should 
be noted that these 1977 WARC regulations in particular are obsolescent as a 
result of enhancements to aerial arrays. 

The Commisson then underlines its intention to comply with the 'legal 
imperative' Cp. 181) to proceed with approximation of laws (Article 57(2) of 
the EEC TreatyJ~ which, pursuant to Article 57 thereof, includes the taking up 
and pursuit of activities in the field of broadcasting. By this, common
market harmonization would be subject not only to provisions on transfrontier 
freedom of movement but also to national legal provisions, in so far as the 
proper functioning of the common market demanded this <Articles 57 and 66 in 
connection with Article 3(c), (f) and (h) of the EEC Treaty) (p. 155). 

III. 

THE COMMISSION'S SPECIFIC PROPOSALS 

The current legal obstacles to the transfrontier dissemination of broadcasts 
are to be found in the Member States' differing provisions on 

programme content 
advertising 
protection of minors 
right of reply 
copyright 

WG (2) 1738t 19 PE 92. 783/fin. 



1) Programme content 

The Commission is not proposing to establish a uniform European 
programming Law through harmonization. It takes the view that the EEC 
Treaty permits the Member States to continue to apply their national 
programming laws to broadcasting organizations established on their 
territories and, if necessary, to extend the scope of such laws in the 
Light of national traditions and special factors; however, the Treaty also 
obliges Member States to refrain from hindering the dissemination of 
broadcasts Legally transmitted in other Member States (with certain 
exceptions relating to the protection of public safety in particular). 
Indeed, a broadcasting organization cannot be expected to comply not only 
with the programming rules of the country in which it is established, but 
also with all the programming rules of other Member States in which its 
broadcasts can be received or are retransmitted. Transfrontier 
dissemination of broadcasts - an objective inferred in the EEC Treaty -
demands tolerance on the part of a Member State with regard to other 
Member States' different programming rules. Furthermore, this approach 
would be superior to harmonization in major respects: 

It would dispense with harmonization, which is complex and time
consuming, in an area that is, politically, extremely sensitive and 
obviate unnecessary processes of adjustment in the Member States; 
An artificial, standard television service at European Level would not 
be established; rather, Europe's cultural diversity would be maintained. 

2) Advertising 

In the Light of the Court's judgment in the Debauve case, the Commission 
proposes that the principal rules governing broadcast advertising should 
be harmonised. 

This is justified on various grounds: 
the Euro,lean viewing audience must be protected against a proliferation 
of advercising in programming schedules that are increasingly 
international in character; 
broadcas.:ing organizations in a common market for broadcasting must 
operate under comparable terms of competition; 
advertising is a vital source of revenue for broadcasting organizations. 

as a result of differing restrictions, advertising would be transmitted 
from countries operating fewer or less severe restrictions, with 
implications for the consumer, broadcasting organizations and the 
advertising industry. 

The Commission is exam1n1ng the following aspects of broadcast 
advertising, which require regulation: 

prohibition of authorization (p. 263), 
extent (p. 268), 
Limitation of advertising revenue (p. 275)? 
advertising on Sundays and public holiday 275), 
times of the day at which advertisements may be broadcast (p. 276), 
the blending-in of advertising (p. 276), 
individual spots and advertising slots (p. 276), 
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separation of advertising and other programme material; sponsored 
advertising (p. 277), 
restrictions on the advertising of specific products (p. 282), 
-tobacco advertising (p. 282), 
-alcoholic beverages (p. 282), 
broadcast-advertising control; organization (p. 282), 
advertising practices: general standards (p. 284), 
standards relating to children and young people (p. 284), 
standards relating to alcoholic beverages (p. 285). 

This list of subjects for harmonization is most diverse, though the 
advertising industry and broadcasting organizations need not feel 
intimidated by it: at the beginning of each section, the Commission 
stresses that, with regard to harmonization, 'perfectionism' should not be 
sought (p. 262); the aim should be to restrict harmonization to an 
absolute minimum, with, in each case, a careful examination of what 
constitutes minimum harmonization (p. 262). 

A directive on television advertising should contain the following 
elements: 

(a) A legal framework. 

(b) Detailed control at national Level so as to ensure flexibility and 
speed of reaction to any complaints. 

(c) Limits on advertising time to be Left to the relationship between the 
consumer's strict tolerance level of advertising material and the 
advertiser's need to retain the interest of the consumer. In any 
event, the possible development of a television channel or channels 
entirely devoted to advertising (for example, mail order television) 
should be not excluded. 

(d) The total amount of advertising time to be divided into suitable 
blocks so that programme material is not unduly disturbed, 
inappropriate concentration of advertising avoided and the consumer 
thereby protected from unreasonable interference with his enjoyment of 
the programmes. 

(e) A clear separation of advertising and programme material. 

tf) A total ban on the advertising of tobacco and tobacco products because 
of the clear evidence of its effect on health, making sure that overt 
advertising does not become covert advertising. 

(g) Strict rules governing the advertising of alcohol in accordance with 
national practice and incorporating the principles of the ICC and IBA 
codes. 

(h) The use of these codes to protect the interests of children. 

(i) The availability of advertising time for public information or for the 
purposes of health education which could be funded by public bodies. 

(j) Adequate provision for broadcast advertising in each Member State. 
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3) Protection of minors 

The Commission's aim is to ensure that children and young people are 
adequately protected against broadcasts which might impair their physical, 
intellectual or moral development and that broadcasts meeting this 
standard of protection can be free~transmitted. Community-Level 
approximation of laws relating to the protection of minors would be the 
most suitable approach, with a view to ensuring that broadcasts meeting a 
Community-wide minimum standard of protection can be freely transmitted in 
all Member States. National legislatures would remain free to impose 
stricter standards for broadcasts within the country. However, 
supranational broadcasts from other Member States would be permissible if 
they met Community standards (p. 293). 

The relevant directive could embody the principle that broadcasts which 
might seriously harm the physical, intellectual or moral development of 
children or young people should not be permitted. This should include 
broadcasts involving hard-core pornography, horrific and inhuman violence, 
or incitement to racial hatred. 

The broadcasting of less harmful programmes which might still, however, 
impair the physical, intellectual or emotional development of children and 
young people should only be permitted Late at night. 

The Member States should be left to handle the practical implementation of 
the directive's few rules. It would be necessary only to require them to 
arrange for their implementation in such a way that programmes infringing 
the rules would not be broadcast. For that purpose, they could rely on 
existing broadcasting institutions or on self-regulation. 

4) Right of reply 

The growth of transfrontier broadcasting is desirable. The Commission 
envisages that, in the course of this, a standard definition of what 
constitutes a right of reply or correction in respect of radio and 
television broadcasts would be established in order to provide effective, 
comparable protection for Community citizens, irrespective of the Member 
State in which a broadcast originates. However, the need for an 
appropriate directive has not yet been unequivocally demonstrated: though 
the Member States' current Legal provisions in this area differ, this 
generally does not constitute an obstacle to transfrontier broadcasting. 

The proposals on copyright form probably the most controversial section of 
the Green Paper. It begins by stating that, internationally the dominant 
feature of the law on copyright and related rights is the principle of 
territoriality. 

As a general principle, the concept of territoriality, international 
agreements and national law enable an author to conclude separate 
marketing agreements for each national market and thus maximise 
remuneration from copyright. At the same time, however, the 
territoriality principle is at variance with the objective of securing 
freedom to provide services within the Community. This principle is 
irrelevant to direct broadcasting across national frontiers: only the act 
of transmission is considered to have copyright implications (p. 303>. 
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According to the Green Paper, it has not yet been definitively established 
whether this should also extend to direct broadcasting via satellite. 
Efforts are underway to seek application of the law of the receiving 
country as well as that of the transmitting country Cp. 304). 

Following a synopsis of the rights relating to radio and television 
broadcasts and of the relevant international agreements, the Green Paper 
notes that, usually, a number of copyrights and, in most Member States, 
related rights too are affected by the transmission of broadcasts 
(p. 313). Such rights are only sometimes held by their original owners; 
sometimes they are granted to marketing undertakings and are usually 
divided according to territorial area. In view of the resulting Legal 
obstacles to the transfrontier distribution of broadcasts via cable 
networks in the Community, the Commission considers it imperative to 
contemplate a statutory solution and proposes that the right of holders of 
copyright and of related rights to grant cable-retransmission rights 
should be reduced to a simple entitlement to remuneration or that 
statutory licensing with a view to cable retransmission should be imposed 
on broadcasting rights. In this instance, the level of remuneration would 
be negotiated collectively or, if necessary, set by the authorities, in 
the courts or through arbitration. 

In respect of statutory Licensing, which the Commission considers the most 
effective means of realising its intentions as regards Liberalization, a 
Member State would be obliged to amend its copyright Laws within an 
appropriate period in such a way that the right of prohibition enjoyed by 
copyright holders and holders of related rights in connection with the 
cable transmission of foreign radio and television broadcasts would be 
withdrawn under certain narrowly defined conditions. 

All holders of rights, however, should be granted an entitlement to 
equitable remuneration; in order to facilitate settlement, such clafms 
should be enforceable only through collecting societies. 

The proposal to introduce statutory licensing has met with considerable 
opposition from the parties concerned on the ground of insufficient 
flexibility; it is also feared that, as a result, holders of copyright 
would not receive remuneration at a level commensurate with the value of 
their work. 

IV. 

THE GREEN PAPER: THE DEBATE SO FAR 

The many conferences held in all Member States, but also the hearings 
organised by the Commission bear witness to the importance attached to this 
document throughout Europe. The attention devoted to the Green Paper is far 
in excess of that which the Interim Report was able to attract. There is an 
understandable reason for this: the Green Paper has given advance notice of 
proposals for directives with a view to reorganising major sectors of the 
media. 
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The wide-ranging debate cannot be reproduced in this report. Only the 
arguments of the principal protagonists can be highlighted: 

1) Understandably, the advertisin~ industry's interest is particularly 
great. Their views can be div1ded into two categories, represented by two 
camps: 

a) The London-based Advertising Association welcomes the proposal to 
establish a single television advertising area for the Community, as 
expressed in the Green Paper. However, it disputes the Commission's 
authority and competence to seek a statutory solution in the form of a 
directive regulating the content and scheduling of advertising. 
According to this group, such regulation is the responsibility of 
broadcasting organizations and the advertising industry; they endorse 
the Council of Europe declarations and the European Convention on Human 
Rights, which they consider perfectly adequate. 

b) The European Advertising Tripartite - combining advertisers, 
advertising agencies, the media (the press, radio and television, and 
advertising-poster and direct-mailing undertakings) and national 
tripartites <advertising associations, etc.) - largely welcomes the 
Green Paper despite certain reservations (though these are not 
fundamental). 

c) The largest grouping within the advertising industry - in particular 
the International Union of Advertisers Associations (UIAA), the 
Brussels-based European Advertising Agencies Association (EAAA) and the 
Central Council of the Advertising Industry (ZAW) - warmly welcomes the 
efforts to establish a common market in advertising, as expressed in 
the Green Paper, and agrees that there is a need to harmonize 
broadcasting laws in the Community with a view to transfrontier 
advertising. There is most emphatic support for the Commission's view 
that there should be no attempt to achieve perfectionism in this 
process and that approximation should be kept to a minimum; and there 
is criticism of specific proposals. 

2) The European Bureau of Consumers Unions too has commented on behalf of 
Europe's consumer organizations, which are deeply concerned at the frosty 
reception accorded to the Green Paper by the European Broadcasting Union 
(EBU), by various broadcasting organizations and by certain sections of 
the advertising industry. In the Light of their experience at national 
Level as regards television advertising, they stress the urgent need for 
Community-Level regulation of such advertising and for international 
cooperation to combat abuse of commercial television. They take the view 
that Community harmonization of television advertising Laws is 
unavoidable, since EBU and Council of Europe proposals have not been acted 
on. The consumer organizations are also critical of the specific 
proposals, however. For example, they would like a clear distinction to 
be made between traditional advertising and new types of advertising now 
feasible, or anticipated, as a result of the new media. In their view, 
freedom of advertising is not identical with freedom of opinion; the 
former, rather, is not absolute. The consumer organizations oppose the 
Green Paper's minimalist approach, particularly as regards the proposal to 
permit a Member State government to impose on domestic broadcasting 
organizations more far-reaching restrictions on advertising and greater 
obligations with a view to the protection of minors, while broadcasts from 
outside the country would be unaffected. According to the consumer 
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organizations, this would result in distortions of competition- an 
objection, moreover, also raised by all advertising organizations. The 
consumer groups call for a much more consistent harmonization of 
advertising Law; they would also Like other aspects to be regulated, i.e. 
involving a ban on advertisements for pharmaceuticals. 

3> The position of the European Broadcasting Union (EBU) on the Green Paper 
is uniquely significant - all the more so since it comprises 40 television 
broadcasting organizations from 30 countries and its statement was issued 
after full consultation of the member bodies (especially those established 
in the Member States). Of the major national organizations, only the BBC, 
NOS, ITCA, RTBF, ARD and ZDF have as yet issued a separate position 
paper. (The Latter two did so jointly.) In content, the ARD/ZDF 
statement is Largely congruent with the EBU's; but, in certain respects, 
it is even more critical. 

The British commercial-television contractors making up the London
based Independent Television Companies Association (ITCA) have rejected 
the Green Paper's proposals on the ground that, under the the EEC 
Treaty, the Commission has no power whatsoever to submit proposals for 
a directive in the field of television; nor, in their view, is there 
any need for such a directive, since the practices of the parties 
concerned are perfectly adequate. Accordingly, this proves that a 
solution to any such problems would be best Left to the television 
experts and the advertising industry alone. Their criticism of the 
Green Paper's specific proposals reflects this view. 

The comments by the EBU, the BBC and the German corporations ARD and ZDF 
can be summarized as follows: 

As regards the objective to establish a common television market and to 
harmonize broadcasting Laws in the Community, as set out in the Green 
Paper, action is not called for at present; rather a wait-and-see 
attitude should be adopted until it is clear which direction the 
developments set in motion by the new media are taking; existing 
agreements at EBU and Council of Europe Level, such as the European 
Convention on the protection of broadcasting activities, are adequate. 

The President of the EBU has refrained from giving either his 
interpretation of the EEC Treaty or his comments on the Legal arguments 
expounded in the Green Paper since, in his view, this is the 
prerogative of Member State governments. 

Nevertheless, exception is taken to the fact that the Green Paper would 
appear to define television as an essentially economic activity and 
thus subject to the provisions of the EEC Treaty. Objectors maintain, 
however, that only some aspects of broadcasting are economic in nature; 
essentially, television is a factor in cultural life and social policy 
that is of major importance to the national identity of each Member 
State. Accordingly, despite the Court's judgment in the Debauve case, 
television cannot be defined as a 'service'; it most certainly cannot 
be considered a 'remunerated' service; and television stations cannot 
be defined as 'undertakings'. According to the German Federal 
Constitutional Court, broadcasting organizations perform a 'public 
function' (ARD/ZDF statement). 
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According to the EBU, the Green Paper not only puts at risk inter
national agreements on radio and television broadcasting, such as the 
1977 WARC agreement on frequency allocation or the European Convention 
on the protection of broadcasting activities; rather, it is also a 
threat to national broadcasting laws. Thus, the EBU is a keen advocate 
of retaining the WARC rules and the European Convention; it rejects in 
particular statutory licencing in respect of copyright, as proposed in 
the Green Paper, since, in its view, this would seriously jeopardize 
European culture. The EBU also repudiates the proposals to regulate 
television advertising on the ground that its 1983 declaration on the 
principles governing commercial television advertising via direct 
broadcasting by satellite has proved adequate. 

Such criticism of the Green Paper is not intended to convey the impression 
that the EBU holds no brief for European cooperation in the field of 
television. The EBU is not insistent on perpetuating existing structures 
within television; rather, it is motivated by a desire for close 
cooperation between television organizations at European level in the 
widest sense- 'in a free national and European framework'. The EBU is 
prepared to hold discussions with Community bodies. A sentence in the EBU 
President's letter may shed light on the underlying reason for his 
organization's generally critical stance on the Green Paper: ' The 
right to a so-called 'free' broadcasting system, based on purely economic 
considerations, might well undermine traditional organizations and result 
in the introduction into Europe's media of what is to us an alien concept'. 

4) It is this viewpoint which has been taken up by an important academic in 
the field of media policy research in Europe: Professor George Wedell, 
Director of the European Institute for the Media in Manchester. His is 
the final contribution on this subject. 

According to Wedell, the Green Paper's objective of supranational 
regulation of television in Europe is necessary because it is 
commensurate with the challenge presented by the new media- the 
challenge of increasing the number of television channels receivable in 
each coverage area from three or four to 30 or 40 and of extending the 
transmission area beyond national frontiers to encompass, potentially, 
the whole of Western Europe. If there were no Community, ad hoc 
arrangements would undoubtedly have to be made in order to cope with 
this development; as things stood, it was desirable for the existing 
multinational Community to act - via its administrative apparatus -
provided the Community were entitled to do so. 

If, in order to secure the legal basis, the Green Paper was an attempt 
to derive this authority from the EEC Treaty, concentrating on the 
concept of 'remunerated services' (cf. the Court's judgment in the 
Debauve case>, this was an example of over-interpretation of the said 
treaty. In his view, which, in the light of the Green Paper's 
arguments, neither the report of the Committee on Youth, Culture, 
Eduction, Information and Sport nor the opinion of the Committee on 
Legal Affairs and Citizens' Rights endorses,, justification should be 
sought on the basis of the overall purview of the EEC Treaty and the 
political rather than the legal domain should receive greater emphasis. 

W'G(2)1738E 26 PE 92.783/fin. 



. ' 

Wedell's main criticism is reser11ed for the failure of the Green Paper 
to take sufficient account of the ambivalent nature of advertising in 
its proposals for a single television market (particularly for 
advertising), Thus, more effective regulation was called for: if the 
Community did not apply a more dynamic regulatory framework than that 
proposed in the Green Paper, developments in Europe would in all 
probability follow a pattern similar to that in the us, resulting, in 
Europe 1 s case, in the Loss of a broadcasting tradition of major 
cultural importance to the Member States. It implemented, such a 
vision, which has become reality in the US, might result in a fall in 
quality. Variety in national broadcasting structures also encouraged 

variety in programming at European level; the quality of European 
television should be maintained; this included a balanced output of 
sophisticated broadcasts on the arts, minority programmes and light 
entertainment. Broadcasting organizations should continue to produce 
their own programmes. QuaLity should not be sacrificed in order to 
open up the European market. This argument, which was also apparent in 
the EBU's criticismp should be taken very seriously. 

However,. Wedell is clearly in favour of the Green Paper's proposal on 
copyright: a solution which, in h4s vieu, should provide the formula 
for replacing the current European Convention on the protection of 
broadcasts. 

THE DEBATE SO FAR: AN APPRAISAL 

The debate so far has revealed four s2rios of problems, on which the European 
Parliament must define its pasition: 

1) Should the Community establish a Legal framework for a single, Community
wide broadca·stlt1g area? fi1Ts-:l s opposedby'"' 1n parfl"c-u'lar, the EBU dnd 
its member teleVisTOi'lorganizations" as <Jell as by the commercial 
contractors grouped within the British Independent Broadcasting Authority 
(IBA), while most of the international advertising industry and the 
consumer organizations are calling for the establishment of a common 
television market (perti:ularly for advertising). Opponents of such 
action argue either that existing arrangements at Council of Europe and 
EBU level are adequate or that this is a task for the parties concerned. 
However, this does not take .?C:COL!nt of two factors: 

the challenge presented crH: ncu med·ia, particularly the inter-
nationalization of television - no~ uncheckable because of satellite 
technology - and the resuLting need for supranational rules (an 
appropriate forum for wh~ch would be the European Community); 
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the design, enshrined in the EEC Treaty, of European unification, 
which implies not only the elimination of obstacles at the Community's 
internal frontiers and of discrimination in competition and employment, 
but also the removal of barriers to broadcasting (in respect of which 
the Council of Europe recommendations are not adequate because they are 
not binding). 

2) ~uld a common market in radio and television broadcasting jeopardize both 
the cultural identit~ of the Member States and European culture? It 1s 
generalLy be[ieved t at the new med1a will bring about fundamental changes 
in the structure of radio and television broadcasting. At the media 
congress held in Brussels on 21 November 1984, Mr Carel Enkelaar of NOS, a 
leading television expert and vice-chairman of the EBU's programming 
committee, said that European television required new organizational 
structures at European, national and regional levels; whoever under
estimated this would be unable to perform his or her duties responsibly. 
Concern that forced reorganization of television - because of the new 
media - may harm European culture is by no means unfounded. Professor 
Wedell openly expresses this view; but it is also implied in the EBU's 
position. At all events, the structures within television in Europe, 
which were established in the fifties will be transformed as a result of 
the internationalization of this medium. Private, commercial-television 
companies will operate in parallel with public corporationsi the national 
monopolies enjoyed by such corporations will be broken up. However 
certain it may be that the resulting competition will be productive if 
inflexible bureaucratic bodies hitherto immune to competition are broken 
up, it is equally certain that the disappearance of public broadcasting 
corporations and complete commercialization would jeopardize the quality 
o"f television output. A relative lack of dependence on advertising has 
enabled public corporations to broadcast sophisticated programmes on the 
arts and on politics which are not designed for success on the mass market 
and to take into account the wishes of minorities. However, such 
corporations continue to reply on advertising as well as on fees. Through 
their wide-ranging output, which is a function of their status as 
providers of a public service, they play an important political, social 
and cultural role in their respective societies. Even if private 
television broadcasting, which has been made possible by the new 
technologies~ is welcomed, the existence of public corporations should not 
be cal Led into question. 

Therefore, a shared European television channel broadcast via satellite is 
not intended to replace national services; rather, the aim is to add a 
European television Layer 'above' the national level (in the same way as 
regional channels are added 'below' the national Level). 

The continued existence of national public corporations in the Member 
States should not be called into question by the elimination of barriers, 
as proposed in the Green Paper in accordance with the objectives of the 
EEC Treaty, to the reception of television broadcasts from other Member 
States. This aspect is inadequately covered by the Green Paper, and 
should be taken into consideration in efforts to establish a common 
television market free of all national. barriers to broadcasting and 
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retransmission from all other countries. The measures called for in the 
motion for a resolution, with a view to prompting programme-mak~ng in 
Europe and therefore European creativity and originality (i.e. European 
culture in its diverse manifestations),. kmul.d be an importarr~ starting 
point from which to achieve this. However, it must ~e stressed that to 
refuse to exercise joint control at European Level, to stand idly by and 
give free rein to technical innovation, and to allow the market to be 
dominated by economic interests would present a much more immediate thr·eat 
to national and European culture than a European broadcasting system 
capable of incorpor·ating good European tr&<.htions and nf rgo,dding quality 
programming. Let no-one underestirnat~ tile enthusiasm hlith which 
commercial interests will use the new media and the market opportunities 
they represent. We must act qu·ickly if we are not to waste this 
opportunity of creating a European broadcasting system in which the 
achievements of the European tradition in television would be preserved. 

3) Are radio and television broadcasts services within the meaning of 
Art1cles 59 and 60 of (fie EECTreaty- ancf thus sub]"eCl:tothepro\ilsions of 
the EEC Treaty? The ma1n obfecflon tOThei/feus of tne Court a~---"-· 
Commission is thatR in many Member State!; (e.g" in the Federal Republic of 
Germany), the organization and role of broadcasting should not be 
considered primarily in economic terms; accordingly, rather, it is inter 
alia a vehicle for the arts, a faCLOI' in the opinion-torrn·ing process and 
thus an element of cultural and social policy" In this connection, 
attention is also drawn to the fact that, ostensibly, no powers in the 
field of cultural activities devolve upon the European Community under the 
EEC Treaty. For these reasons, some take the view that, with a few 
exceptions (e.g. in the advertising sector)~ transfrontier broadcasting 
cannot be considered either an economic commodity o,· a remune;"ated 
service. Because of this rule in cultural and social policy, others, e.g. 
the German Lander, do not reject out of hand the subsuming of 
transfrontier broadcasting under Community provisions on services, though 
they consider special arrangements to be necessary with regard to certain 
aspects. 

Despite the importance of these viewpoints in the Light of traditional, 
national broadcasting structures, this is no argument against the 
incorporation of broadcasting irto the Community's Legal system. 
Broadcasting's important function in terms of social policy and in culture 
- as an opinion former, as a channel for ex~rcising freedom of opinion, 
and as a vehicle for the arts in the modern world of mass communications -
can in no way be caLLed into questio.l. ~~or can it be denied,. ho~Jever, 
that the rights to freedom and equ2Lity of treatment enshrined in the EEC 
Treaty are also enjoyed by all remunerated employed and self-employed 
persons in the arts, entertainment? the media (in the widest sense of the 
term), education and sport. Thei:· services must not be placed at a 
disadvantage vis-•-vis economic ~ervices and must not be restricted to the 
individual's home country. Moreover broadcasting has become an economic 
factor of the highest order In the Federal Republic of Germany alone, 
for example, total turnover Levels of DM 45,000 m have been attained in 
the field of cultural activities (Literature, theatr~, the press, museums, 
broadcasting# etc.). In all Member States, advertising in commercial and 
public broadcasting has given a major boost to radio and television's 
economic role. 
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According to the 1984 budget estimates, for example? ZDF's revenue from 
advertising would total DM 523.3 m, or 40 percent of aggregate revenue 
(licence fees plus advertising). In all Member States, cultural 
activities in broadcasting have evolved into an arts industry - a term 
clearly expressing the irrevocable fusion of culture~ technology and the 
economy. Thus it is all the more sensible to include transfrontier 
television in the Community's legal system. 

In this connection, the Green Paper's proposals should be complemented by 
measures to safeguard the quality and independence of European 
broadcasting, which implies that the determination not to exert any 
influence whatsoever on television, as expressed in the Green Paper, will 
have to be abandoned. The Commission is correct in its view that 

harmonization in any aspect of television broadcsting must be eschewed, 

a standardized European channel must not be established- rather, the 
existing diversity of cultural expression must be maintained - and 

there must be no interference in the process of determining programme 
content. 

Nevertheless, a number of guidelines on safeguarding quality, diversity 
and independence and further supporting measures with a view to satisfying 
future demand for television productions are called for in respect of all 
channels broadcast in Europe. 

The debate in Europe has so far produced the following proposals in this 
respect: 

specification of a minimum level of European programming content, 

appropriate provision, in addition to advertising~ for the various 
programming areas such as news and current affairs, education? culture, 
entertainment, sport etc. on all television channels transmitted in the 
European Community, 

binding advertising-related provisions of the type already contained in 
the Green Paper. 

Since Europe's current capacity to produce television programmes can in no 
way satisfy future demand, a European television broadcasting fund should 
be established on the Canadian model, which would be responsible for 
providing top-up funding for European broadcasts (provided these met 
certain quality criteria yet to be Laid down, and were dctually 
transmitted on European television). A European marketing organization 
for European television films should be developed, and European 
cooperation in programming should be promoted. In this context, 
cooperation should boost decentralized production in the Member States, 
particularly with a view to enabling smaller Member States to produce 
independently. European marketability of national productions should be 
ensured by means of dubbing and subtitles, thus permitting the high 
production costs to be recouped. The competitive drawback of European 
productions - except for those originating in the United Kingdom and 
Ireland - is Europe's Linguistic diversity: American films need only be 
produced in one Language, whereas European films have to find acceptance 
among, and be understood by, people of different languages, which involves 
an enormous increase in costs. This probem must be mastered by the 
European Community, with a view to making European television films 
competitive. 
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Finally, there must be common tr"ct;n·ir:aL standards ;11 DBS television if 
Community-wide reception of b:oadc2!ts from all the Member States is to be 
possible. The cun·ent t;::chnical st3dcLHc's Pi\L a;u1 SECAM are obsolete" 
There is already unanimous 2~>·ee1:Hcnt it•, th2 European Pad iament on the 
need for an enhanced television standard w~ich can accommodate a Large 
number of audio-frequency channels &nd is gerred towards Community-wide 
reception, with a view to world-markst success. 

4> What should be the content oi Comr.H)r\"ity directive·; on t:elevision? 
oi recti ves shoulCI'enlli)naS:--zcr-r:P"sT ri c~fT,:Jt~ prac-trC2sTTnaacrm-on/ common 
standards should be laid down as regards content. Standards should cover 
the most important aspects only p~rfectionism should be eschewed. 
However, they should be equally binding on all Member States in all 
respects. The Commissicn 1 s proposal to authorize the Member States to 
impose stricter conditions in re~pect of domestic services has right~y 

been the subject of mcuh criticism. 

However, it does contain positive aspects too. ~ith a view to preserving 
particular cultural featw·cs such as biJns on broadcast advertising on 
Sundays and public holidays (on the ground of religious tradition) and at 
certain times of the day, 

The European Parliament sh~res tne Comm1ssion s ~iew of the European 
Commun·ity as part of the ft<·e ;:md d<O:li:octat·'c t-uropP as:::ociated !•Jithin the 
Counci!. of Europe. The r:ommunity ·;·<.h!C i: io:1s o.-, t.:w ba:-:i s of a culture and 
civilization that it shares wi h ot~er EuropEan states outside the 
Community. ALL pr·ogress i:ouards e:,ttndinq ::i1e Community to -form a single 
broadcasting area also serves the interests of Europe as a whole 
associated within the Counc·;[ of C:uro:)::., 

It is therefore Laudable tha~ the Commission hEs considerably stepped up 
cooperation with the Council of Europe in three ~ays: 

It interprets the prov1s1ons of the EEC Treaty on freedom of movement 
of services and on ftr::edom ;;i' l.H·oadcasting ~Jith'n the Community 
(Articles 59,. 60t 62 and 66 in connPction "Jitli Mticles 56, 57 and 58) 
in Line with the rulinw:; of the Eutopecan Court of Human R·ights in 
Strasbourg, which are biruling on all member states of the Council of 
Europe, and with the decisions the European Commission of Human Rights 
in Strasbourg on Article 10 at the Council of Europe Convention for the 
Protection of HL•m;m Ri s on0 Fundawental Fn~edoms" This is a major 
contribution towards pcs:.:c:nring L'iYiformity in European jurisprudence 
and strengthening rds in respect of t.he European basic right to 
freedo111 of expres<'ion ·in ti"w Comrhl.lll~ ty, 

Since 1984 the Commission has sent observers to meetings of the 
(Council of Europe's) Steering Committee on the Mass Media, which 
comprises expert officials of a large number of governments. 

The Commission, for its pa , invites observers from the Secretariat of 
the Council of Europe to tings of its working parties on the 
approximation of domes1it lrw on broadcasting and copyright. 
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The Commission should continue with such collaboration and, in addition, 
establish bilateral contacts with particularly interested third countries 
which are members of the Council of Europe, if this is desired, while 
strongly resisting attempts such as those made recently by the Steering 
Committee on the Mass Media to discuss initiatives called for by the 
European Parliament and taken by the Commission in bodies that have no 
authority to do so and actually to deliver opinions on such matters to 
Community bodies in order to hamper their activities and Lead them in 
other directions. This can be illustrated as follows. On 7 December 
1984, the Committee of Ministers of the Council of Europe recommended1 
that a member state should only transmit a broadcast by another member 
state, or by the Latter's broadcasting organization(s), via its satellite 
if both states have agreed on the system of law to be applied in this 
regard. According to the explanatory memorandum, this arrangement is 
based on the member states' desire for concerted action 'for an orderly 
transition of their electronic media to the new period of satellite 
television and radio services', each member state being concerned 'to keep 
the situation under control' for the duration of this transitional 
period. Clearly, then, the Committee of Ministers is still unwilling to 
accept a European broadcasting market, in respect of which each state 
would be entitled to supply competing services for reception by 
neighbouring counries too, despite the fundamental declaration of support 
for the freedom of information across fontiers contained in Article 10 of 
the European Convention for the Protection of Human Rights and Fundamental 
Freedoms and reiterated in an earlier fundamental declaration by the 
Committee of Ministers specifically on the new information technologies2. 

The situation is analogous with regard to the recommendation of 
23 February 1984 of the Committee of Ministers of the Council of Europe on 
the principles of television advertising, particularly via satellite3, 
according to which the broadcasting laws of not only the transmitting 
state but also the receiving state should be respected. In this regard 
too, no attempt is being made to create condilions similar to those on 
domestic markets; rather, the aim is to preserve and protect existing 
national markets as far as possible. This is the very opposite of a 
common market. 

6) Are certain International Telecommunication Union technical regulations on 
airect-broadcast satetl1tes in line with the EEC Treaty and 1ts 
objectives? The tendency for countries to protect their traditional 
self-sufficiency in broadcasting- in television- against satellite 
transmissions which are broadcast directly to their territory or are 
attractive in other ways was the dominant theme at the 1977 World 
Administrative Radio Conference, which therefore decided that, as a matter 
of principle, the coverage area of a direct-broadcast satellite should be 
restricted to the territory of the country operating the satellite. 

!Recommendation on the utilization of satellites for radio and 
television broadcasting, No. R (84) 22 

Zoeclaration of 29 April 1982 on the Freedom of Expression and 
Information 

3No. R (84) 3 
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Although, in international law, states are prepared to allow radio 
broadcasts in the long and short waves, which attract relatively Low 
audience Levels, to be directed at specific countries as part of the 'free 
flow of information', such willingness wanes as the technical capabilities 
for the creation, via satellite, of a Europe-wide broadcasting environment 
for television develop; in particular, states will only abandon national 
television monopolies or oligopolies after much hesitation, since they are 
an instrument with which to guide public opinion, preserve a country's 
cultural 'identity' and raise revenue from domestic advertising. 

In its Green Paper, the Commission rightly points to the incompatibility 
of such arrangements in international and national law with the EEC Treaty 
and calls on the Member States not to apply them reciprocally. 

The activities of the Council of Europe and the European Community in 
broadcasting are complementary rather than mutually exclusive. Wh-ile the 
Council of Europe endeavours to break down broadcasting 'frontiers' 
through a form of unstructured cooperation between its member states that 
does not prevent a broadcast from being governed by several systems of Law 
simultaneously, the Community and its Member States are committed to 
integration: to opening up their frontiers for unrestricted broadcasting 
governed by the Law of the transmitting state and to establishing a common 
market for broadcasting. This implies that, for intra-Community 
transmissions, conditions equivalent to those on domestic markets must be 
created. 

To realize these objectives, which are contained in the EEC Treaty, the 
Community must take considerably more far-reaching action than the Council 
of Europe. In doing so, however, the Community will realize the cultural 
and political objectives that are also incumbent on the Council of Europe 
pursuant to Article 10 of the Convention on Human Rights and will not 
erect any new barriers between its Member States and non-Community members 
of the Council of Europe. 

Thus, in all but a few non··essential aspects,, the Commission's approach set 
out in its Green Paper is justified in the Light of the EEC Treaty. the 
development of the new media over the last decade§ and their great 
significance for our future. Objections to the Green Paper reveal arguments 
which are worthy of consideration; and they should be taken into account in 
the proposals for directives. Nevertheless, an assessment of the debate thus 
far demonstrates that the Green Paper stands up to criticism. 

VL 

CONCLUSIONS 

It is certain that, with regard to specific proposals, new arguments will 
continually emerge, thus necessitating appropriate policy adjustments. 
Nevertheless, examination of the two Commission documents on radio and 
television- the Interim Report on Realities and Tendencies in European 
Television and the Green Paper on Television without Frontiers - reveals a 
consensus between the Commission and the European Parliament on three major 
aspects which must provide the outlines of a future European media policy: 
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1) The '!9S7 lre<;t'ics oi flo1o12 are not the definitive constitution of the 
Europe.:m Conmu;rio·,: r'2·cr1H, they are conceived as an in'itial stimulus to 
the establishment oi political union. However, they form the basis for 
the 1nit:i2d 'Jhasc of this pr-ocess - there is no going back for any Member 
State"' an(i tht \.orm~·ission ·is obliged to act in this Light. This view
that tile f.Er lt&at:: o'eo··2sents only an intermediate point on the path 
towards gt<BdH El)/'C 1):oo;-, unlfication- has been con·firmed in the 1 Solemn 
Declatat·ion' b}1 d12 i~r~i!ds of State or Government in Stuttgart, as well as 
the Fontainobl0au declaration, and is in Line with the draft Treaty 
establ.'ishinq tile Euro):H',an Union adopted by the European Parliament on 14 
Feb ;·ua 1'y 'i 9fV 

21 The develormEnr: th?t have taken place in the media, which were 
inconc,,,ivzbtc l:ile ; ,;,.,,, tho Treaty 1Jas concluded in 195"/, call tor thr' 

establ'!~::Ht:t>Y: oi F>.:rupet;;, media pol icy by the Community in the interests 
of Eur-ope<:r- un",·hcacl' •L, Novi that television too has been 
internationaliz~G satellite technology, it has become imperative 
to ir,corpo~b'':e svcll ,, :r;l icy into the process of Eumpean integration: 
otherwisey ris~ ~\periencing developments that will run counter to this 
pr·oct?ssR L1 ·rit:!: of +::u; poLitical. and economic significance accruing to 
this issue in , i: )'ci'HS, Community action is urgentLy needed now; on 
this, thc!'e . , ~:: (.o:<s:Tuu::; bE•tueen the Commission and Parliament. 

3) P;::•l·i.::·mH1t •nd :-ht Co:!!miss,io,, al.so agree that the possibility of 
suppressing o: c~asculzting national broadcasting services should not be 
erte ;,·in::cL. :'. r1.c:dic; policy should ensLJre that the variety and 
pert~culsr f2atur~~ ni ~~tional broadcasting services with regard to 
or :;c.t·io ;;t ::.;.'"',; ;-,nd output, as uell as the quality of the 
pro:,;;n:.r;•rnir•\i, : 11;;;: i:• :;iJ,.,r<;ct·sristic of European television,. should be 
r0taineci ;l:~; i<.::>·i ~:'to give the Member States access to each 
other''~ ,1c·tional bmadc.:::~tii"~J services, to harmonize Legat prov·isions, 
technical Sci.ndD and other regulations with a view to establishing a 
cmRDO{\ htc·adu;:;;H;t.J nvironment,... and to utilize transfrontier, 
s;~0LL1t adLrsl 2n0 c0ble television to develop European 
s..: Lf· .::' r;,-c:n~:: ::;; <': !lf br.s·i for pot itical unification. 

Thus" n8ithc:- ;, "L' r, ::c~ l.lument resolution of 12 March 1982 nor the 
Commissicr, :; C: :c:; ;; ,w; i:o tlt<Jndardize television in the Community or 
subject ~_;,, the contrary: they seek to maintain the 
freedom of t0 disseminate information; indeed, they seek to 
Liberalice i:hc ii!'r;;·:dc;:;;'c nq m:::dia by eliminating the national frontiers and 
national ~.tr•Jct:",'"~- <h;', i<" EurorH::~s barriers. Although the Green Paper has 
given :":s,: :;,, 1 11 dlQ pDrt of many of television's decision-makers 
·in part ;r:L!l ;;- i ll(:(~ieniif;! ·rhat the need for reorganization in the face 
of the 1.1ajo,· r:~J::d.: 'f ;;ul.hng i'rom the meteoric development of 
commmric2Uo.H· ··;:.cf!, .. , 1 P'l h;1s i:>een on the agenda at the many media 
conferenc:eE, t ·: iiG'.'', \.nk·"n pLace in recent years. The now shrill criticism 
of ti-le Gr·ocn ;Jc·•>c> st: ;d;;;vision organizations is motivated by concern 
that tf',e Cr~,l;!i'.'i'l., ;;~' ,,. ,·rccutate television analogously to the agricultural 
market - via reus bureaucracy - and would wish to be 
consuttec: r·n 2l. t io. r:~tared questions. This is not the case: what is 
under disct.:ci:oio; <:Iff· ,·,.,;,,,,,,;od: directives Laying down certain minimum 
standanJs such . ,_. th;:,~c: z:0vc!'n1nq the field of international. transport, which, 
f&i' frC~m I'Eo'''.; 11 ,,·,;cdor,;, ililV9 actually made freedom of international 
movement a t'::,;: t ,· ,. ,, 
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In submitting the Green Paper, it was the Commission's intention to initiate a 
wide-ranging debate involving all the parties concerned, prior to drawing up 
directives for submission to Council. This debate, which is taking place 
throughout Europe, has raised fundamental issues: in particular, the 
relevance of the Treaty to the media, a sector of ever-increasing importance; 
the Community's powers to act in this field; and the very objective of 
European unification. These questions demand an answer from the European 
Parliament. 

European media policy has teamed up with 'institutional affairs'; the 
redrafting of the Treaty with a view to European political union: it is a 
touchstone for judging whether the Member States, and public broadcasting 
corporations, are prepared to take European unification seriously and adopt a 
common policy on the media. It is the Council which must make the decisive 
move in this direction. 
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Motion for a resolution (Doc. 2-897/84) 

tabled by .Mr E. BETTIZA, on behalf of the Liberal and Democratic Group 

on freedom of television broadcasting in the countries of the European 

Community 

- having regard to its resolutions: 

of 1? March 1982 on radio and television b•oadcasting in the 
European Community, 

of 30 March 1984 on radio and televisio~ broadcasts, 

o1 30 March 1984 on a pol icy comr~~ensurate with new. trends in 
European television; 

- having regard to the interim report by the Co~~ission of the European 
Co~~unities of 25 ~ay 1983 on realities and tendencies in European 
televis;on: perspfctives and octions; 

ANNEX I. 

- havi~g ~egard to the 'green pacer' by the Co~~,ssion of 14 June 1984 
en the establishment ot televis1on broadcasting by cable in particular; 

- ~~~~!1!~i~9 the principle that pluralism of information is a right enshrined 
1n the constitutions of all the countries of the EEC; 

~QlQ11~9.QY1 the impo•tant role played by loc~l radio ~nd telev1sion in 
the dlssemination of informat1on; 

- ~!S~r!!!Q9 that thE po~ulation in certa1n areas of Italy has been prevented 
~rom following the programmes of certain private television channels which 
hav~ been transm)tting their programmes for years; 

- ~~t!!!~ this 'black-out' is based on 1 gap in the law and is ;n conflict 
witt- the interest of the community in enjoying a service w.h'ich 11akes an 
1mportant contribut ior. to the freedOifl of infor111at 1on; 

- ~b!!tU the countries of th• Community are tending to eliaiNte the state 
~onopoly in rad1o and television broadcast1ng to allo~"aaxiaua access by 
the people to the sources of inforMation; 

I!H:l~~~~. at" a H111e ~o~hen i•portant provisions .-.re appeadng at European 
Level regarding satellite broadcasts ~o~hich can bt' rtctivtd throughout 

.. "··the COIIIIIIunity, thtt the privtte uttllision COIIpanies in • Mttlber State 
aust be ello~o~td to continwt to 111ake their contdbution to the f~edoll 
of ~nfor111at ion; 

z. 

1.. 

~~~~Q~~~ the fact th1t pending ca-prentnsivt legislation thr Italian 
Government has prov;sionally rt-established thr frredoa of broadcasting 
for private ttlr~ision coapanirs; 

i~~k~-~ tnt coaprtrnt C~unit~ 
rrgulation to crtetr a l~repean 
of inforaat ion; 

INSTRUCTS tts 'resident to 
i;,d-tht-Council. - .. 3b 



Motion for a resolution (Doc. 2-1063/84} 

tabled by Mrs EWING, on behalf of the European Democratic Alliance 
on multilingual TV broadcasting 

ANNEX II 

A, having regard to the EEC's wealth o1 tultwrr •~d langu1ges 1nd to the desirability 

of measur~s to promote furoptbn cultural r•c~ange while efforts to prote~t ~n~ 

foster the HC's "lesser spoker·, l&'"lgu3ges" t~re continul:'d_, 

B. having regard to recent l~d e•cit1ng dr~elop~~nts in television broadcasting 

includins, inter alia, 

the gro~ing intern•tianalisr o1 Belgian cable TV networks; 

the introduction of telet~xt ~nd !elete~t subtitles; 

the introduction of bi-lingual TV bro1ocasting (with th0 simulta~eous transvission 

of original l&nguage •nd dubbrd soundtracks u$ing stereo •quipmentl, and 

the l~unching of satelite TV, 

C. recognising the rolt ~hich mwtti-ling~al TV ~roadc®sting could play in promoting 

European cultural tuchangep in the fostering of lt!sser spoken languages in linguistic 

education •nd in tht development .of valuable new technologies for exp0rt, 

1. Calls on the Colflmissir.m to investit}aU wiliys in which the Member States can co-crdinate 

at t empH to devtt lop I!!IIJl t 'i·· l 1ngukl l PJ broaocu t i ng with M ;d ~w to promoting, Europ~an 

cultural ~nchenges; 

2. Catl$ on t~~ COPmi£si~~ to tneour~Q~ ~~mber Stites to *PPlY n~w TV technologi~s to the 

prOII'ootiol'l o'f la>S!U~r ~~;~olt@n t®~uegu ~r~ithin their terrh6:win ~and to financ~ pilot 

projects to this ~nd; 



OPINION 

(Rule 101 of the Rules of Procedure) 

of the Committee on the Environment, Public Health and Consumer Protection 

Draftsman: Mr K. COLLINS 

On 29 January 1985, the Committee on the Environment, Public Health and 

Consumer Protection appointed Mr COLLINS draftsman of the opinion. 

The committee considered the draft opinion at its meetings of 21/22 March, 

23 April and 21 May 1985. At the last meeting, it adopted the conclusions 
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•• "1. 

'/ 

I. Q~!~!Q~ 

1. In submitting th~ Gre~n Paper, tht Commission h®5 heeded the European 

Parliam~nt•s calls for •etten~ which were contained in its resolutions 

of 12 March 1982 COJ C 87, 5.4.1982p p. 110) ond 30 March 1984 

COJ C 117, !0.4.1984, p. 201l on r1dio ~nd teLevision in the European 

Community. 

2. Jn the Commission's vtew, &ctton tn the field of broadcasting is now called for, 

since thim is an ere2 of m1jor 1mport~nce 15 a result of its considerable 

·end ever increasing tnfluence an the process of European unification. 

The co~~tssion also points to thl fact that the capital for l&rge-scale 

investment in the new technologies (cable and satellite tel~vision) 

would be raised more easily ~nd mort quickty if th@ providers of the new 

services could eMpect tmmediBte a;cess ~a 1 lingLe bro3dcasting area 

covering the entire tom~un1ty. 

Many organiz•ttons •aree that ~h•r• i; 0 ne~d for regulation now. A few 

disagree, how•ver, an the ~round th•t • w•it-•nd-••• •ttitude $hould be 

adopted until the direction of techni~@l gevelopments within cable and 

satellite television tmwr~®S. 

3. The Commi~$ion •clvoc$t&& tn~ buthori~~tion o~ ~£2~~£!!!_!gY~!!i!i~9 in 

\ 

t1lt P1e-111ber Sutu,. tH leut In r@sp~ct of commtH't:ial rH·oadcasting organizatiMs. 

However, broadcasting organtz1tion1 financed entirely from the public purse, 

for example, should not be eompelLed to take advertil1ng. 

The Co~miszion ~roposes & ~O$S{ble ceiling on !2~~!!i!lQ9_!i~~ of 

ZQ_~~!-SID! at tot1L dlily programming time. Several organizations 

reject tht$ on the ground thDt it i1 either too far-reaching or too 

restrictive. 

~ar eMimple, can1tder thi1 too long; 

that Zhar~ should be regul~tion in respeet 

of the length of 1dvertt1tn; time per the manimum Length of 

4Hl advertising wlot i.lif\d the ~uimum n4!mber of .t~dvertising spou per slot. 

Other argant1•tion1 r•ject atl lcttan.to regul•te th~ length of 

&dverthing t'lmr&) 



(b) I~ the Commission's view, a d1rective in this area $hould 

incorporate the following principles: 

- There should be a clear distinction between advertising 

and other programming content; 

- Advertising should be presented so as to be clearly recognizable 

as such. The Commission feels that advertising in the form of 

programme sponsoring gives risP to particular concern; 

- Advertising of certain products should be prohibited; in 

respect of others, a code of practices should be drawn up under 

which certain forms of inducement that are generally considered 

undesirable would be banned. There should probably be a 

complete ban on the advertising of cigarettes and ot er tobacco 

products, with special restrictions in respect of alcoholic beverages. 

Invoking freedom of advertising, a number of organizations reject 

statutory restrictions on content. At most, voluntary restraint 

based on a ~ode of practices could be envisaged. 

(c) Lastly, according to th' Commi$sion, this directive should ensure that, 

in each Member State, broadcast advertising is regulated by an agency 

empowered to vet advertising content prior to transmission, e.g. a 

self-regulatory division within brosdcast1ng organizations. A code 

of practices, based on the Member States' standards, should be drawn up; 

c~rtain fundamental rules eauld be incorporated in the directive itself. 

4. Th~ Commiuion propous that the directive lmy down miniwuJm standards with 

~ view to th* 2!2!!£1i20-2!.!i~2!i· Accordingly, programmes likely to impair 
seriously the phytical, intellectual and moral development of children or 

•tnors, tn parttculor through 5cenes involving hard-core pornography# violence 

OF raciaL hatred, woutd be banned. Broadcasting organizations' programme 

•nnouncement$ would have to 1ndicatl which broadcasts were unsuitable for 

ehtldren or minors Cbec~use af the possible risk to their physical, intellectual 

or moral developm~nt>. 

The Commission proposes that the law of ~2exriab1, which is stilt governed by 
the prin(iple of territoriality, should be abandon•d with a view to the widest 

possible diss~roination af broadcasts in the Community. Programme-makers' 

legitimite interest; must not be neglected as & result of such Liberalization, 

howev~r·. According to tho Commissionw one method of reconciling both parties' 
' 

int~rests might be ·a system of statutory licensin~, under which copyright holders' 

right to prohibit the simultaneous transfrontier broadcasting of 1 programme would; 
/ 
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ll. CONCLUSIONS 

The Committee on the Environment, Public ·Health and .Consumer Protection 

1. Congratulates the Commission on recognising that the use of a Green 

Paper system, in line with the recommendation of the EP, 'is an 

important advance towards the development of an open consultation 

procedure in the Community. 

2. Regrets, however, that the Commission failed to use it to its full 

capacity by omitting to consult the EP formally and by failing to declare 

clear deadlines for written and oral evidence on the Green Paper bcfc~e 

proceeding to legislation. 

3. Is convinced that, in view of the likely impending growth in the demand 

for and supply of television programmes and the rapid changes in 

broadcasting technology# it is important that legislative action should 

be taken now so as to estab~ish a clear framework to protect consumers 

befor~ any firm pattern in transfrontier television emerges. 

4. Believes that it is important to maintain and improve the quality of 

television available in Europe and do this using, whenever possible, 

European-based material and resources which are expressions of European 

culture. 

5. Is convinced that 3ny framework of Law in this area should be produced 

by the Eurooean Community rather than leaving it to the less certain 

proced~r·s of the Council of Europe. 

6. Is of the view that advertising on televison, while it does provide the 

consumer with information about products and their availability, and 

also supplies revenue which can be used to produce qualit~ programme 

materiaL, snould not be Mandatory, and that non-commercial broadcasting 

c•n often p;oduce programmes of high quality and is therefore to be 

encouraged. 

7. Con~ludes, therefore, that the Directivt on Television Advertising 

$hould nave the tollo~ing component&:~ 

li!) A Loose frame'work of law. 

b) Detail•d control et national ltvtl so as to ensure fltM1bility 
and epeed of reactio~ to eny complaints. 

PE 92.783/'fin. 
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c) limits on advertising time to be le1t to the relationship 

between the consumer's strict tolerance level of adverti~1ng 

Material and the advertiser's need to retain the interest of 

the consumer. In any event, the possible development of a 

television channel or channels entirely devoted to advertising 

<for example, mail order television> should be not exlcuded. 

d) The total amount of advertising time to be divided into 

suitable blocks so that programme material is not unduly 

disturbed, inappropriate concentration of advertising avoided 

and the consumer thereby protected from unreasonable inter

ference with his enjoyment of the programmes. 

e) A clear separation of advertising and programme material. 

f) A total ban on the advertising of tobacco and tobacco products 

because of the clear evidence of its effect on health, making 

sure that overt advertising does not become convert advertising. 

g) Strict rules governing the advertising of alcohol in accordance 

with national practice and incorporating the principles of the 

ICC and IBA codes. 

h) The use of these codes to protect the interests of children. 

i) The availability of advertising time for public information 

or tor the purposes of health education which could be funded 

by public bodies. 

8. Takes the view that all broadcasting companies should be Licensed 

by national broadcasting authorities. 

9. Suggestm that the Commission should give ser~ous attention to the proble~s · 

which fflight ~ri3e so far as competition is ~oncerned in allowing some 

countri~s to i•pose atrict~r standards of e~ntrol than those envisaged 

in pari 7. / 
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10. Is convinced that in accordance with Article 10 of the Declaration on 

Human Rights, no country could exclude or restrict broadcast material from 

another country in the Community. 

11. Is strongly convinced that since consumer behaviour is influenced by 

programme material as well as by advertising, programme makers be made 

fully aware of the Laws in force and of the contents of the various codes 

of practice that exist in this area and should observe these in all 

programmes broadcast in the EC and that particular attention should be 

paid to the use of tobacco, alcohol and drugs and to the portrayal of 

violence or other sadistic material or hardcore pornography. 

12. Believes that, since problems of copyright often have the effect of 

depriving the consumer of programme material, the Commission should 

enter into immediate discussion with the appropriate organizations and 

individuals with a view to producing a framework of Community law within 

which problems can be solved and to allowing the widest possible distribution 

of programmes. Any such proposals should be made separately from the 

proposals on television. 

- ·- ~3 - . PE 92.783/tin. 
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INTRODUCTION 

The remarkable technological advances and unparalleled changes which will take 
place in the telecommunications sector in the next few years demand prompt 
action to confront the problems connected with the future of television in 
Europe. Taking as our starting point the major documents produced by the 
Commission of the EEC1 in response to the calls made on several occasions by 
the European Parliament2, we should take this opportunity to consider 
certain questions and establish certain guidelines for a possible Legal 
framework designed to promote the gradual process of coordination, 
harmonization and approxi~ation which are essential if the Community is to 
play an active part in a sector vital to Europe's future and its role in the 
world. 

We have to endorse the statement made in the closing section of the FAST 
report to the effect that the most crucial of the challenges which the 
Community faces today is in the field of telecommunications, and that Europe's 
economic importance in the 21st century could be seriously weakened by a 
failure on its part to take action in that sector; the report stresses that 
it is essential to start planning now to set up the necessary tele
communications infrastructures in Europe. 

1. The principle of freedom of radio broadcasting, which is already 
incorporated in international customary Law, should be extended to television 
broadcasts; this development follows from a series of advances which, if 
properly regulated, would allow a tremendous Leap forward to be made, by using 
appropriate methods and instruments in each case, both with regards to intra
Community communications and in those between Community and third countries. 
The right to freedom of information and opinion is an important principle 
frequently found stated in documents which are of fundamental importance for 
our social systems and the safeguarding of our civil rights and Liberties. 

Reference should be made, in particular, to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms (ECHR, 4 November 1950) 
Article 10(1) of which reads as follows: 'Everyone has the right to freedom 
of expression. This right shall include freedom to hold opinions and to 
receive and impart information and ideas without interference by public 
authority and regardless of frontiers. This Article shall not prevent States 
from requiring the Licensing of broadcasting, television or cinema 
enterprises.' 

2 

Cf. Interim Report COM{83) 229 final of 15 June 1983, henceforward 
referred to as R, and Communication COM(84) 300 final of 14 June 1984, 
henceforward referred to as c. 

See, in particular, the resolution adopted on 12 March 1982 (OJ C 87 of 
5 April 1982, p. 110) 

WG(2)1738E 45 PE 92.783/fin. 



Even though this article does not preclude states from operating a Licensing 
system, its main thrust and emphasis is of considerable importance, 
particularly if it is read in conjunction with other texts such as the 
Universal Declaration on Human Rights adopted by the UN in 1948 and the Final 
Act of the Conference on Security and Cooperation in Europe (CSCE, Helsinki, 
1 August 1975). In basket III of the Final Act (cooperation in the field of 
information), there is a particularly significant passage- paragraph 2(b) -
concerning the exchange of radio and television programmes. 

2. In the strictly Community sphere, a careful reading of the EEC Treaty and 
the relevant jul'isprudence would seem to justify an initiative aimed both at 
creating the legal framework and significantly strengthening the industrial 
structures required to meet new demands in this field. We endorse the 
lengthy and weLL-reasoned arguments put forward in C, and partly anticipated 
in R, to the effect that the Community is competent to act in that sector for 
various purposes envisaged in the EEC Treaty in relation to questions of a 
political or cultural nature (C, pp 6-7), and we also support the Commission's 
argument that television broadcasting should undoubtedly be regarded as 
providing a service for remuneration. 

The Treaty provisions directly applicable to this subject are, therefore, 
Articles 48 to 52 (free movement of workers employed by broadcasting organiz
ations># 52 to 58 (freedom of establishment in the sector for self-employed 
persons, whether physical or legal persons), and 59 to 66 (freedom to provide 
services). These provisions enshrine the principle of the abolition of 
restrictions on freedom of movement and the prohibition on imposing new 
restrictions (cf. Articles 48, 52, 53, 62 and 63), while also offering the 
prospect of taking Community action of a binding nature, particularly in the 
form of directives, to coordinate and facilitate access to professional 
activities and the liberalization of the provision of services (cf. Articles 
57 and 63). 

Two essential requirements must be met if Articles 59 and 60 on freedom to 
provide services are to be implemented: 

- a service must be international in character (cf. Article 59(1)); 
- the ser-vices must be 'normally provided for remuneration' (cf. Article 69). 

The Commission argues convincingly that the two requirements cited above are 
met in the case of the provision of radio and television services, and further 
supports its case by referring to three judgments by the Court of Justice: 

(a) the SACCKI judgment of 30 April 19741 1 in which the Court found that a 
television broadcast should be considered as being in the nature of a 
service provided; 

(b) the DEBAUVE judgment2, which extended the definition of television 
broadcasts as a service to the cable diffusion of television; 

(c) the CODITEL-CINE' VOG judgment3 , which confirmed that the international 
character of the service is a prerequisite for the application of Treaty 
pr•ovisions. 

-r- Case-155-75., volume '!974 p. 409 et seq. 
2 Case 52-79, volume '!980 .. p. 833 et seq. 
3 Case 62-79r volume 1980, p. 881 et seq. 
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To sum up, the Committee on Legal Affairs and Citizens' Rights can endorse all 
the arguments contained in C which are based, as explained above, on the 
following important point: television broadcasts constitute a unique case of 
the provision of services and one in which, because of the special character 
of the service involved, the provider of the service does not approach the 
person receiving it or vice versa. 

With regard to those aspects of the liberalization of broadcasts which do not 
appear to be covered by the prov·isions quoted above, perhaps we should 
mention, for the sake of completeness, Article 235 of the EEC Treaty, which, 
significantly enough, was reiterated in the Declaration of the Conference of 
Heads of State and Government of the Member States of the Community held in 
Paris on 19 to 21 October 1974. 

3. The appropriate instrument to allow progress along the Lines contained in 
the Commission proposal and laid down by Parliament itself is a directive to 
harmonize or render uniform the basic distinguishing features of the various 
national systems. The approach chosen must possess the necessary flexibility 
while establishing certain basic points, notably the fact that the broad
casting system of each Member State is mixed, pluralist and subject to 
statutory control. Other questions to be addressed are the complex material 
and technological conditions which make the free exchange and transmission of 
programmes possible, the inflection of the programmes, fiscal matters and 
copyright. But this should not prejudice the existence and role of statutory 
television authorities as essential means of guaranteeing the democratic 
provision of information and ensuring a high-quality service. 

1.._ European TV should not be envisaged as something grafted on to the wide 
range of existing services, but as a means of encouraging productive exchanges 
and joint initiatives in a rich and varied cultural sphere; it should be seen 
as the outcome of an increasingly important process of collaboration and 
integration between public and private bodies, between States, between under
takings and b&tween cultural workers. 

The main points to be emphasized here are: 

1. freedom of movement; 
2. the coordination of legislation (Article 57(2) of the EEC Treaty); 
3. forms of collaboration; 
lt. production incentives ... without which no Legislation in itself will be 

sufficient to overcome the serious imbalance between Europe and the US and 
Japan. 

In addition to this wealth of opportunities and possible exchanges in the 
field of communications, it is important to consider also the plans for a 
European television service in the narrow sense, in other words a channel and 
one or two production centres which would be quite distinct and separate from 
thG broadcasting authorities or companies in the various Member States. But 
such an initiative will have to involve organizations which are truly 
representativu of the industrial and cultural interests which make up those 
r'lember States~ 
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An effectively integrated service made possible by technological advances and 
the autonomous development of Community broadcasting are two objectives which 
should be followed simultaneously. 

It would also appear to be useful to set aside a m1n1mum proportion of 
broadcasting time on the various channels for European productions. 

5. The Draft Treaty establishing the European Union demonstrates the 
strategic importance accorded to an information policy to suit the times, 
particularly at Article 62, which states that the Union 'shall encourage 
cooperation between radio and television companies for the purpose of 
producing Union-wide programmes•. Although this article has no formal force 
of Law~ it can still be regarded as a political directive to be followed with 
all due diligence. 

6. It will be a particularly complex task to find suitable methods of 
incorporating into the legal and administrative provisions the reservations 
set out in Art-icle 10(2) of the ECHR, which are not unlike those contained in 
Article 56(1) of the EEC Treaty, at least in part. 

The grounds on the basis of which it is envisaged that States may take action 
of a restrictive nature ('in the interests of national security, territorial 
integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputation or rights 
of others, for preventing the disclosure of information received in 
confidence, or for maintaining the authority and impartiality of the 
judiciary') are very broad and, moreover, characteristic of a cautious and 
suspicious attitude which is Largely outdated nowadays as far as relations 
between Community countries are concerned. 

It is only by interpreting this and other, similar, prov1s1ons in the light of 
a radically altered situation, and by harnessing present-day aspirations for a 
more fully and obviously integrated Community in the cultural field too that 
we will be able to achieve an agreement between the Member States which will 
incorporate the necessary reforms but still ensure that the free exchange of 
broadcast material is not subject to unworkable regulatory systems or state 
censorship. 

7. There can be no question of introducing common European legislation on 
television programmes; but, for that very reason, there should be thorough 
consideration of all the questions connected with the free exchange of 
programmes, both for broadcasting and in the context of the provision of 
services. 

8. If programmes are to be exchanged and received as efficiently as possible, 
close attention will have to be paid to all the technical adjustments 
nec~ssary to create a truly integrated television system at European level. 
At the same time it will be necessary to gradually adapt programme schedules 
to ensure that it will be possible for programmes to be received and 
retransmitted simultaneously. It will not only be necessary, therefore, to 
approximate the relevant legal provisions, but L:o the relevant regulations 
and administrative provisions, as Laid down in Article 100 of the EEC Treaty. 
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9. With regard to advertising, which is particularly affected by the 
reservations contained in Article 10<2> of the ECHR and has profound 
implications from the economic and commercial point of view, it should be 
possible first of all to set aside a fixed proportion of time for advertising 
on all the various channels, while keeping the following aims in view: 

(a) avoiding frequent interruptions of programmes as a form of interference 
with original work; 

(b) encouraging self-regulatory systems to ban the showing of violence or 
indecent scenes or others likely to cause offence to members of the public; 

(c) prohibiting advertisements for certain products such, for example, as 
certain drugs and tobacco. 

It is essential to encourage the sponsorship system, which ensures a proper 
balance betweer. the requirements of advertising and the integrity of 
programmes. 

10. We could expatiate on the subject of copyright, which, because it is 
subject to territorial limits, is completely at variance with the new 
technologies and urgently in need of rev1s1on. Moreover, the problems posed 
in this area by cable television and TDS are totally different. 

Among the various hypotheses which have emerged from the extensive debate on 
the pr·oblem it seems that one solution in particular should be considered 
favourably because it is realistic, simple and likely to protect the 
originator•s work. This is the approach which aims to secure the 
originator's right to remuneration via agencies or collecting societies 
capable of entering into the necessary contractual relationships with 
broadcasting companies or services wishing to make use of intellectual 
property of this kind. Only the choice of some such system, which moreover 
is suggested inC (pages 312-313)r can provide the necessary flexibility and 
safoguards which it might be difficult to achieve by other means such, for 
example, as the statutorv licence. 

On the subject of fiscal harmonization, which is also extremely complex, we 
ai'e not submitt-ing specific proposals here, partly because the Commission is 
shortly to publish a memorandum which will need to be taken into account. 
Doubtless, however, measures will have to be taken in this field also to 
reduce the mean-minded and negative restrictions placed on intellectual 
property with 2 view to achieving a coordinated and efficient liberalization. 

CONCLUSIONS 

A. The freedom of radio and television broadcasting is of vital importance 
for the very future of Europe, not only as a cultural but also as an 
economic entity: which is why that freedom is enshrined in various 
provisions of international Law. In Community Law, apart from the 
important political guidelines contained in the draft Treaty establishing 
the European Union, the applicable provisions are Articles 48 to 66 of the 
Treaty etablishing the EEC, as the Commission has argued with additional 
reference to judgments by the Court of Justice (cf. paras 1, 2, 5). 
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B. The Committee on Leg~L Affairs and Citizens' Rights also agrees with the 
Commission's choice of a directive as the appropriate Legal instrument; 
only a directive can, by harmonizing the basic Legislation, ensure the 
necessary flexibility while respecting Europe's cultural pluralism. Any 
such directive, which should enshrine the mixed, pluralist and statutorily 
regulated character of each country's television broadcasting system while 
ensuring the free exchange of broadcast material, must set standards for 
the coordination of Legislation, for the production incentives required 
and for collaboration between public and private organizations, States, 
undertakings and cultural workers (cf. paras 3, 4 and 7). 

C. The directive will have to devote partiular attention to the problem of 
restrictions on the free exchange of programmes; the scope for state 
intervention envisaged in Article 56(1) of the EEC Treaty must be 
interpreted in an extremely restricted sense, not only because of the near 
impossibility in practical terms of imposing censorship by intervention of 
this kind, but, above all, because of Europe's ever-increasing cultural 
integration, which underlines the futility of any such attempts except in 
truly exceptional cases Ccf. para 6). 

D. The Committee on Legal Affairs and Citizens' Rights emphasizes the need to 
change programme scheduling gradually to allow programmes to be received 
and retransmitted simultaneously, and also the need to promote all the 
technical adjustments necessary to enable this to be achieved (cf. para 8). 

E. Advertising must be regulated, with particular emphasis being placed on 
self-regulation, and at the same time encouragement should be given to 
sponsorship, as the means of guaranteeing an acceptable relationship 
between the requirements of advertisers and the integrity of programmes 
<ct. para 9> 

F. On the question of copyright, which is traditionally subject to 
territorial Limits and has therefore been overtaken in many respects by 
technologicaL progress, the approach to be adopted is to secure the right 
to remuneration for intellectual property; to this end it will be 
necessary to have recourse to collecting societies or agencies (cf. para 
10). 
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