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EXPLANATORY MEMORANDUM

In accordance with the programme for the reallsation of the Internal
market by the end of 1992, this proposal for a directive Is designed to
establish a Community framework for the purchasing of services by public
authorities, central, regional and local. A separate proposal will be

made concerning purchases of services by the utilities In the water,

energy, transport and telecommunications sectors.

Purchases of services by public entities are considerable, accounting
for In the region of 20% of total public purchasing(1). The services in
question refer to a vast range of activities showing as much variety as
the products bought by the public sector. From c¢leaning and
maintenance, through various forms of consultancy and professional
services to data processing, public entities are important ciients of
the service providers who have played such a dynamic role in the

development of the economies of the Member States in recent years.

The gains to be derived from the liberalisation of procurement will be
both financlial and quatitative. Thus, although financial savings may be
targest In sectors where prices can be set freely, and which lend
themselves to economies of scale, dynamic effects are likely to be
produced across the board, leading to cross—fertilisation of ideas, to
higher mobiltity of service providers, and better quality of services
provided. This, in turn, will further strengthen the Community’'s

position in the worlid services market.

The proposed directive is designed to cover all such purchases provided
the contracts are of a sufficlent size to make cross-frontier operations
a worthwhile proposition. In this way, the Community’'s legal framework
for public procurement will be completed. Public contracts will be for
supplies, works or services or fall within a defined exception. No
space will be left for the development of a grey area Iin which it mlght
be argued that there are types of contracts which are not covered by the
system. At the same time, given the varied nature of service contracts,
the procedural and other rules of the

(1)

The economics of 1992, European Economy, N° 35, March 1988, p. 58
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directive will apply only to services which are ldentified by the
directive as being of priority Iinterest from the point of view of the

development of cross-frontier operations. The residual category of
services will be subject only to basic transparency requirements
designed, first, to nprovide service providers with the minimum
information necessary to explore the market and, second, to create the
information base which will permit informed judgements to be made about
possible application of the procedural and other rules of the directive

to other services in the future.

The services, which have been identified as being of priority interest
include intellectual services of different kinds, including professional
services in fields such as engineering and architecture; those
telecommunications services which are in general open to competition;
insurance and certain banking services; R&D services; certain transport
services; publishing and printing services; and clieaning maintenance

repair and similar services.

Public service concessions whereby a public authority delegates to an
enterprise the provision of a service to the public are also subject to
the publication requirements of the directive, given their undoubted and
growing importance in many parts of the Community. Recent experience
suggests that concessions of this kind provide considerable potential

for cross-border operations.

As to the procedural and other rules, including provisions in the field
of technical specifications, the proposal is based to a considerable
extent on the public supplies and public works directives as recently
amended in the context of the 1992 programme. In particular the
flexibility found in the works directive as amended has Dbeen
incorporated in the present proposal. At the same time, the particular
characteristics of certain types of service contract have been taken
into account through the incorporation of provisions which specifically
address their requirements. For example, the specific character and
needs of intellectual creative services are reflected in the provisions
on choice of award procedure, inciuding provisions on design contests,

as well as those on selection and award criteria.
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The reservatlion of the performance of certain services to certaln public
entities and the execution of certaln service activities by publiic

authorities themselves are also addressed by the proposed directive.
The provisions are designed to ensure that these cholceé are made in a
transparent manner and in conformity with the EEC Treaty. No attempt is
made to further define or Iimit the circumstances in which such choices

are made.

In order to ensure that effective action can be taken, where needed, to
protect the Community’'s commercial interests in relation to third
countries, provision is made for the Community to take action to secure
access to markets closed to its enterprises along lines similar to
those enacted by the second banking directive. This provision wiil
also improve the Community’s negotiating position in the GATT and other
international contexts in which the opening up of procurement of

services is currently being considered.

The remedies directive 89/665/EEC, adopted in December 1989, is applied

to the service contracts covered by the proposal.

In the rapidly developing field of service procurement the need for
changes in the medium term is to be anticipated. Therefore, provision
is made for a report on the effects of the directive after its first
three years of operation so that, if necessary, amendments can be made
to the system, for example, as to its coverage and its provisions on

technical standards.

The mandate of the White Paper on completion of the internal market

The White Paper on the compietion of the internal market, in its chapter
on public procurement, requires action on several subjects of which the
intended directive on public service contracts is one of the last

elements. In accordance with this objective,the Commission
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proposes to extend Community procurement legislation to procurement of
services, first by the contracting authorities in the sense of the

"supplies" and “works directive” and subsequently by the public
utilities. This proposa! concerns the former. A proposal on the
uttlities will be submitted to the Council and the European Parliament

before the end of the year.

The working hypotheses are that the service contracts covered will fatll
.into two categories as In this proposal: identified 'priority’ services
will be subject to a full procurement regime, the residual category

being subjected only to basic transparency requirements. The
classification of service contracts into the priority or residual
categories should be the same as In this proposal, unless there are
compelling reasons to propose some differences. The procurement regime
should enable utilities to apply similar procedures in their procurement
of supplies, works and services. In this connection it should be
recalled that the procedures applying to their purchases of supplies and
works will not be the same as those applying to the public
administration, there being in particular greater flexibility as to
choice of procedure and the means for calling competition. Specific
provision will nevertheless be needed, in accordance with this proposal,
on issues such as design contests, variants, legal form of service

suppliers, selection of suppliers of inteilectual, creative services.

in addition, consideration will have to be given to the question whether
the particular features of the utilities may call for other specific
provisions such as on in-house-performance, contracts between affiliated

enterprises, confidentiality, and concessions.

The rules on procurement of services for both the public administration
and the utilities should Complete the structure of the Community regime

in the entire field of procurement. Service contracts should therefore
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mean all contracts not yet covered by other EC procurement rules. In
this way, once the directive is adopted, a contract concluded by one of

the organisations covered will, In terms of procurement rules, be either
(1) a supplles contract, or (2) a works contract, or (3) a service
contract, or (4) fall within a clearly defined exception. No scope will
be left for the development of a "gray" area which could allow

contracts to escape the Community regime in an unpredictable manner.

However, within this overall concept, the step-by-step approach
envisaged in the White Paper should also serve to avoid difficulties
arising from the application of a detailed set of procurement rules to a
broad range of widely varying activities, not all of which can be
studied in depth at the present time. The directive therefore
distinguishes between priority services and others. The priority
services are subject to a relative complete procurement regime close to
that in the directives already adopted or proposed. The residual group
of other services are subject only to a basic transparency regime which,
among other things, will provide a solid information base for future

decisions on wider application of the full procurement regime.

Field of application

(i) Definition of services

fn accordance with the objective of completing the system of
EC procurement rules, the proposal starts with a broad definition of

service contracts as covering all contracts which are not yet covered by

existing directives unless they fall within certain wel! defined
exceptions. :
In doing so, the proposal leaves the coverage of the existing

directives unchanged, including the extent to which these directives
already cover services. The supplies directive, in particular, covers
those services which aim at making available equipment or other goods to
a client, such as contracts for lease, hire, rental purchase. Examples

are the hiring of cranes or of aircraft. The works directive covers
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services Insofar as It appl!les to contracts for the deslign and execution
of works. It applles therefore In particular to those contracts where

the contractor carrles out the design and lets subcontracts for the
execution of the works. These contracts are covered by the exlisting
directives for good reasons, In particular, their close economic and
technical relationships to supplles and works contracts. Transferring
them to the services directive would also run the risk of re-opening
the debate on the directives which have just been modified.
Accordingly, the Commission does not Intend to modify the existing
directives at this time. The matter can be reconsidered at a later
stage probably In the context of a future codification of all the

procurement directives.

The output of some sectors quallifies in part as products In the sense of
the supplies directive, and In part as services. The provision of
software (Category 7) is a good example. A distinction will have to be
made according to the common understanding whereby standard software is
considered a product and bespoke software a service. Another example is
printing and similar activities in the fleld of publishing, which are
generally considered to be suppliies. However, they may also be
services. They are covered in category 15. In cases of this kind, the
classification of a given contract depends on an examination of its
particular characteristics. The fact that such characteristics can in
some cases be arranged to produce one or the other result underlines the
importance of ensuring that the rules to apply to each category are
broadly similar so as to avoid undue temptation to structure contracts

Iin a particular way.

The proposed directive also addresses as a matter of priority public
service concessions, that Iis, transactions whereby public authorities
delegate to an external organisation the rendering of a service to the
public. Such transactlions can be of considerable economic impor tance,

for example, In the fleld of transport, water supply and waste dlisposal.
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(I't) Priority and residual services

However, the directive needs to provide for more specific descriptions

of its comprehensive fleld of application, for two reasons:

~ the priority services need to be distinguished in a legally clear

and practicable way from the category of residual services;

- categories must be established in particular for the group of
resldual services which reflect the reality of the procurement
market as closely as possible and Whlch allow particular
characteristics of the markets to be identified. In this way,
useful statistics and reports can be drawn up in order to prepare
a sound -basis for decisions on application of the full procurement

regime at a later stage.

The classification of services into the priority or residual group has

been made on the basis of a number of factors, including:

- the avallability of experlence concerning public contracting for the

service In question;

- the current proportion of public contracts in the overall turnover of

the Industry concerned;

~ the potential for increased cross-frontier transactions in the
Community, including whether the Member States’ markets are in
general open, or will be so by 1992;

- the positive effects in terms of market opening and competition

which application of EC procurement rules could yield;

- the appropriateness of the concepts of the directive;
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- the relevance of partlcular Treaty provisions such as Articles 55,
56, 130 f-g, and 223.

The classification Is contained in Annex I|A (full application of the
dlirective) and Annex IB (minimum requlirements) of the dlirective. The
priority group includes Intellectual services of different kinds; non-
reserved telecommunications services; insurance and certain banking

services; R&D services; transport services with the exception of rail

and water transport; publishing and printing services; and cleaning,

maintenance, repair and similar services.

(ii1) The Central Product Classification

The proposal refers for the purpose of deflining categories of services,
to the Centra! Product Classiflcation (CPC). The CPC, developed by the
relevant bodies of the United Natlons is geared towards classifying
commercial transactions; it is, therefore, closer to the objectives of
EC procurement ruiles than other nomenclatures. It is the most suitable
inventory for services for procurement purposes, the adaptations
necessary In order to use It as a reference being only formal ones.
Moreover, it has the advantage of being an international nomenclature,
in particular with regard to the extension of' the GATT Agreement on
Public Procurement to the field of services. In addition, in the longer
term, the CPC offers a chance ultimately to become the unique
nomenclature to be used throughout the procurement field, covering

supplies, works and services.

(iv) Contracting authorities

The proposal covers all contracting authorities covered by either the

“supplies" or the “public works" directive. The more recent
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definition of the contracting authoritlies for the purposes of Community
legislation on public procurement Is to be found In the new public works

directive adopted in July 1989. As a consequence, this new proposal
also concerns those contracting authorities which have to apply the new
works directive from July 1990 onwards. They are

~ the State, regional and local authoritlies, bodies governed by public
law, assoclations formed by such authorities or bodies, as described
in Art. 1(b) and Annex | of the works directive. The proposal works
by way of cross-reference to these provisions, including the

procedure for modification of Annex | of the works directive;
- holders of concessions;

- undertakings which ilet contracts in connection with certain public
infrastructure projects which are subsidised by more than 50% from

public budgets (Article 1a of the new works directive).

In addition, the *“supplies" directive as applicable since 1.1.1989
covers the entities which have to apply the GATT Agreement on Government
Procurement, as defined by directive 80/767/EEC. Some of these entities
do not fall into any of the above mentioned categories. Article 1(b)
clarifies that these, too, are contracting authorities in the sense of

this directive.

(v) Definition of contract

The acquisition of services is covered by this proposal only insofar as
It takes place on the basis of contracts for consideration. Contracts

for consideration are all contracts according to which the supplier

receives a remuneration for the execution of a particular activity which

he may perform either for the contracting authority or for third
parties, and where the benefits of that activity fully accrue to the
authority or the third parties. Service concessions are covered by this

definition. (For details see below VI).
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The appointment of a suppller for the rendering of speclific services In
the future must also be considered as a contract for conslderation

provided both partles are sure that services will have to be performed
if requested. Thus, the appolntment of travel agencies, hotels, taxl or

air—-taxi undertakings is In principle covered by the directive.

There is no contract for consideration, on the other hand, In the case
of unilateral allocations, such as State subsidies, caplital endowments,
or budgetary transfers which enable the recipient to carry out certain
functions In the public interest. National procurement rules provide
for the necessary distinctions in many cases. There is no need at this

stage for the proposed directive to deal! with the matter.

There is also no contract where an authority performs services with its
own staff. The proposed directive does not deal with this matter
because there Is no contract. However, the effects of in-house-
performance of services on the effective EC-wide opening up of
procurement of services shall be taken into account in the context of

the revision of the directive after three years.

Research and development presents particular characteristics in that
there are differences in the objectives and consequently in the type of
instruments used by natlonal and Community public authorities to promote
the technological base. The Directive only covers public procurement
contracts: financing R&D activities may take the form of a contract.
However, in many cases such contracts may not be for consideration as
implicitly required by the notion of procurement. This is the case, for
example, when the results of the research accrue in the first Instance
to the research bodlies (enterprises, research institutes or
universities) and not to the contracting authority. Furthermore, R&D
activities may be considered to be service transactions only In so far
as the contract In question relates specifically to the acqulisition of
particular results for the benefit of Identifiable benefliciaries.
Financing of research of general interest concerning society as a whole
or a substantial part of soclety may, on the other hand, be considered

not to be a R&D service In this sense.



28.

29.

30.

31.

- 13 -

The Directive does not cover other means of governments‘ support for R&D
such as research grants. |t clearly does not apply to fiscal measures,

or to the ownership and financing of research institutions.

However, "contract R&D" Is gaining importance in general as demonstrated
by the recent foundation of the European Association of Contract
Research Organisations. It is, therefore, appropriate to cover contract
R&D for clients which are contracting authorities in the sense of the
Directive within the priority group of services. This would in no way

prejudice the balance between national and EC R&D policies.

(vi) Derogatlons

The dlirective provides for the standard derogations known in the
existing directives concerning secrecy and State security (Article 4(1))

and contracts governed by special procurement rules (Article 5).

It is applicable in the field of defence within, however, the limits
established by Article 223 of the Treaty (Article 4(1)).

The exclusion of real estate contracts (Article 1(a)(ii)) is desirabie
for clarification purposes. Such contracts constitute neither supplies
nor works contracts. On the other hand, since they relate to immovable
property in particular geographical locations, such contracts take place
in essentially local markets and their object rules out any real
prospect for cross-—frontier competition. The contracts to be excluded
are, however, only those concerning the purchase of land or buildings,
or rights In immovable property. Contracts to provide services in
connection with such purchases, for example contracts with real estate

agents, are covered by the Directive (Annex 1b, category 28).

Other derogations from the directive are necessary in the field of
audio-visual services. The main objects of acquisition in this field
are on the one hand services producing audio-visual works such as films,

videos and sound recording, including advertising, and on the other hand

e — e
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broadcasting time: transmission by air, satelllite or cable. Contracts
Iin both groups are normally service contracts; it follows that they

would normally be covered by the directive unless some provision Is made

to the contrary.

As a matter of principle, the contracting out of audio-visual
production, such as for information, training and advertising purposes,

should be covered. However, the operations of broadcasters need special

attention. Their activities should be covered by this directive only as

far as they are not specific to their broadcasting operations. |In
particular, their freedom to procure programme material from whom they
wish and in accordance with procedures that they fix freely for
themselves Is of considerable cultural and social significance. Also,
only those broadcasters which are contracting authorities in the sense
of the directive, being legal persons subject to public law, would be
covered. For these reasons, the acquisition of programme material by
broadcasters should be excluded from the directive (Article 1(a)(Il1)).
The award of rights for broadcasting activities is explicitly excluded

from the definition of public service concessions, for the same reasons.

Second, the provision of broadcasting time is, as a matter of principle,
also covered by the directive. However, in some contexts the
acquisition of broadcasting time may have implications in the fields of
public security or health protection. Broadcast information on crime
prevention and detection, traffic conditions, civil emergencies and

communicable diseases may need to be broadcast as widely as possible.

In some situations, broadcasting time for such matters will in any case
not be provided on a contractual basis at all. It would accordingly not
be covered by a procurement directive. In other situations, the

contract mechanism could be used, not to find the best offer, but simply
as a matter of convenience. In order to cope with this situation,
explicit provision should be made to the effect that Member States may
depart from the requirements of the directive in the case of contracts
for broadcasting time to the extent and under the conditions spelled out
in the case law of the Court of Justice on the exceptions implicit in
Art. 59 of the Treaty (freedom to provide services) as "reasonable
restrictions in the public interest". The award of broadcasting licences

is dealt with in paragraph 73 below.
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A specific derogation s also necessary in the field of
telecommunication servlcés, in order to make this directive conform to

the overall Iliberallisation of the telecommunications services market.
The Commission’'s directive 90/388/EEC on competition in the markets for
telecommunications services(1) requires Iiberalisation of that market,
with the exceptlion, however, of voice telephony and some other services.
As those particular markets will not become competitive, [t would be

'polntless If public contracts for such services were covered by this

directive. Article 1(a)(iv) contains the necessary derogation.

A further specific derogation |Is necessary for arbitration and
conclllation services. The bodies or individuals which may provide such
services are normally deslignated by parties to a contract who want to
avold Court proceedings, In case of dispute. Or they nheed to be
jointly selected by the parties when dispute arises. Bidding for such

services wouid be Inappropriate under both circumstances.

Finally, it cannot, at the present time, be contemplated to apply the
directive to certain types of financial services: primary Issuing of
government bonds and activities related to public debt management.
These services are closely connected with monetary policies; they are
heavily regulated and reserved to a small number of qualified,
registered undertakings. It Is frequently required, in this area, to
conclude an agreement and to have the necessary operation carried out

within very short time limits.

(vii) Thresholds

As regards most of the service categories concerned, this proposal
requires, In Article 8(4), the same minimum contract value as the
supplles directive (ECU 200 000). In this way, a fair compromise
between the Interest In avoiding unnecessary formalities for small
contracts and in making procurement as transparent as possible can be
realised. In any case, the risk of artificial reclassification of
contracts, in order to avoid the directives altogether or to obtain

application of a regime perceived as more favourable, does not arise.

n

OJ L 192 of 24.7.1990, p. 10,
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Given the diversity of services covered by the directive, and the
possibility of different approaches to calculating the contract value, a

clarification is appropriate to the effect that the value of the
contract Is basically the total remuneration of the supplier (Article
8(5)). For contracts which do not specify a total price, the same
method of calculation of contract value as In the supplies directive has

been used; as a consequence, contracts of Indefinite duration are

‘covered by the directive when they provide for monthly installments of

approximately ECU 4 000.
Two special problems have to be addressed, however.

First, the planning of public works should be covered to the same extent
as the execution of public works is covered by Directive 71/305/EEC,
according to its threshold of ECU 5m (Article 8(2)).

Second, certain financial services have special characteristics which

make it necessary to adapt the general rules on thresholds.

Concerning Iinsurance services, the annual premiums presént an obvious

point of reference (Articie 8(1,first indent).

The value of those financial services which are listed in Category 21 of
Annex IB is difficult to identify, because there are no fees,
commissions, or comparable remuneration. |In this case, a figure
relating to the interest to be yielded can be used in order to exclude

small contracts from the directive (Article 8(3)).

Procedural obligations

As explained above, the directive provides for a full procurement regime

for priority services along the lines of the existing directives.

The requirements of the directive which are identical, or similar, to

those of the existing directives do not call for much further
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explanation. These requirements can easlly be identified by way of the
attached correlation table (Chapter XIII below) which states, for each

Article or paragraph of the directive, the reference text concerned.

More detailed explanations are needed, however, as regards those
specific provisions which take account of certain particular

characteristics In the field of service procurement.

(1) The choice of award procedures

The directive includes, in particular, a derogation permitting the use
of the negotlated procedure with publication of a notice In the case of
complex services which cannot be fully specified from the outset
(Article 13(2¢)). The derogation is based on objective criteria: the
nature of the service and the objective impossibility of laying down
contract specifications in a way detailed enough to permit the selfection
of the best tender from among those that will be presented. These
conditions may be fulfilled in particular in the area of intellectual,
creative services. Article 13(2c) allows negotiations also in the case

of contracts for financial services.

(11) Design contests

Design contests may, according to the relevant national rules or
practices, constitute a measure upstream of the award of contracts or
form part of the procurement procedures themselves. The directive
concentrates on some key aspects for making sure that design contests
are open to EC-wide participation. When contests are Independent from
procurement procedures, these rules apply only if the total amount of
prizes and payments exceeds ECU 200 000. The directive does not regulate
the question of when a design contest Is appropriate. In accordance
with the Treaty principle of non-discrimination on grounds of
nationality, it does not admit regional restrictions In access to design
contests. Contests cannot, therefore, be conducted with only part of

the Community as a geographical sphere of admission. The directive
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requires publication of the Intention to carry out design contests, as
well as of the results. Follow-up contracts may be awarded to one of

the winners by negotlated procedure without prior publication of a
notice, If the relevant national rules reserve follow-up contracts for

them.

The relevant provisions are Article 1(g), definition; Article 13(3¢c),

fol low-up contracts; Article 15, participation In contests and operation

‘of the jury; Articles 17(4), 18(1) and Annex IV, publication

requirements. It should be noted that these provisions of the directive

establish minimum rules. National rules may be more explicit.

(ili) variants

variants may occur particularly often, in those fields where the
tenderers can be creative in finding a solution to the- contracting
authorities’ needs. The range of possible sofutions can be very broad,
and It can In some areas extend Into performance which would no longer
qualify as a service but rather as a delivery of a product. This could
occur particularly often In areas where the dividing line between the
provision of a service or the delivery of a product is difficult to
establish, for example, when a contracting authority perceives the need
of bespoke software (a service contract), but when a tenderer feels that
he can offer an effective solution by means of selling a piece of
standard software (a supply contract). In order to keep all options
open, Article 21(2) declares the form of contract not to be a sufficient

reason for the rejection of variants.

Article 21(2) does not extend this rule, however, to variants which are
by their nature works contracts, for example, when a tender includes
both the design and the execution of works. The reason is that the
directive should be neutral as to the use of such integrated contracts.
By not mentloning works contracts in Article 21(2), it leaves freedom to
the national rules to ensure that competition for design contracts is

separate from any aspect of the construction itself.



49.

50.

51.

-19 -

(lv) Actlvities reserved for particular professions: legal persons

The provision of certain services may, according to certaln national
regulations, be reserved to particular professions. Procurement rules
must recognise such rules Insofar as they are compatible with the
Treaty. However, In order to Inform potentially interested suppliers of
any relevant restrictions, the existence of such ruies and the reference
should be indicated In the tender notices (point 4 of the model notices
In Annex il B,C,D and point 7 in Annex V).

In certain service sectors national regulations prohibit access of legal
persons, or allow only particular forms of legal persons or establish
requirements to the effect that the owners and management must be
members of a particular profession. Such requirements are of general
application; they are not confined to the field of public procurement.
As a first step In the elimination of barriers to cross-frontier
activities in this field, Article 23(2) requires purchasing authorities
to accept offers from firms whether they are natura! or legal persons.
This provision does not In itself oblige Member States to change their
regulations as regards firms or persons governed by thelr law.
However, Article 23(3) gives priority to the regulations of the country
of origin of legal persons. Paragraph 2 confirms the right of
contracting authorities to request evidence of the professional

qualification of the persons responsible for execution of the service.

(v) Registration and guality assurance matters

The field of registration and quality assurance is relevant for the
purposes of the directive as part of the question of what evidence may
be required on the suppliers’ legal economic, financial, professional
and technlical standing. The directive deals with the matter as regards
the contents, form and sources of the required information. The
directive refers In various provisions to the means recognised in the
existing directives, such as: extracts from judicial records (Article
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26), trade registers (Article 27), statements from banks (Article
28(a)), and certificates of reglstration in officlal Iists of recognised
suppllers (Article 32). In addition, as some service suppllers
benefliting from the directive are Independent professionals, proof of
their membership In the relevant professlional organisations may be
required insofar as it Is obligatory (Article 27(2)).

The quality of the performance of services is difficult to measure.

Although quality assurance systems are avallable, within the series of
EN 29 000 and EN 45 000 standards, It would be premature to make them
obligatory. There are not yet enough service suppllers who take
advantage of them, and ways and means for certification according to EN
45 000 are still being built up. Article 30 includes, therefore, a
recommendat ion, instead of an obligation. Making its use mandatory will
be further examined In the course of the legisliative procedure. The
revision of the directive will after three years according to Article 42

also deal with the issue.

Quality control «certification also exists at national Ilevel In
particular service sectors such as the field of engineering. It has
been observed that contracting authorities tend to requlre such
certificates whenever a quality assurance body exists in their country.
This may have the effect of discriminating against foreign suppl iers
because they may have more difficulties than local suppllers in
obtaining the certificates or they may simply be denied access to the
certificates. On the other hand, the value of evidence of the quality
of suppliers through certificates established by independent bodies is
beyond doubt. The dlirective therefore recognises the existence of
quality assurance schemes and reconciles the way In which they are used
with the need to grant a fair chance to suppliers from other countries
(Article 30).

(vi) Ability and award criteria

The provislons concerning participation and selection of participants
(1= particular Articles 28 and 29) follow the corresponding provisions
of the works directive and the supplles directive very closely.
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However, the particular characterlistics of services performed by the
free professions are taken Into account In two respects. First, as

regards the suppllers’ financlal standling, reference Is made to their
professional rlsk Indemnity insurance (Article 28(1a)). Second, as
regards evaluation of suppllers’ abilities, reference Is made to their
skills, efficlency, experience and reliability (Article 29(1)). In
addition, the provisions concerning the evidence needed to prove such

qualifications are applicable.

As regards the award criteria the concept of the "economically most
advantageous tender" (Article 33(1a)) Is an approprlate framework for
bringing to bear any pertinent criteria for the choosing between
tenders. This is particularly true for the field of
intellectual,creative services. In order to demonstrate the broad range
of possible criteria, Article 33(1a) points inter alia to esthetic and

functional characteristics.
Another important aspect concerns the issue of price competition.

The sltuation in the Member States varies conslderably in this respect,
mainly in the field of architecture and engineering. Several Member
States operate fee regulations or other forms of fixed fees, thereby
making quality of performance the main award criteria. Others, however,
are in the process of price liberalisation, and in some even full price

competition exists.

Irrespective of the arguments for or against price competition, the
relevant questions for the purposes of the directive are whether the
difference in national situations results in barriers to the opening of
the procurement markets concerned. Analysis of the national situations
concerned has not led to any evidence of trade barriers. Moreover, a
sufficient degree of competition can be introduced by requiring
publication of tender notices and non-discriminatory selection and award
procedures and criteria. Article 33(1), accordingly, leaves untouched

any formal price fixlng instruments.
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Another Important item Is that of abnormally low tenders. The main
reasons why tenders can appear to be abnormally low are, first, State
alds, and second, cost advantages enjoyed by suppliers which are public
entities. The relevant provisions are explained In section VII(iil)
below.

(vii) Award of contracts for other services. listed in Annex |B

Annex |B describes the services for which full application of the
directive can be decided on a sound basis oniy when better Information
is avallable on the procurement markets concerned. Contracts for such
services should therefore be brought under a monitoring system which
should involve only minimal requirements to minimize the bureaucratic

burden Involved.

There is no better instrument for monitoring procurement markets In the
field of services than registration of the award of Individual
contracts. Articlies 10 and 18 provlde, therefore, that post award
notices are the key element to achieve this end. The contract-specific
information will be used In order to establish a general market
information system. The idea Is to compile regular reports on the basis
of post award notlces and, |If appropriate, to make such reports
available to the public. '

The directive attributes an Iimportant role to the Advisory Committee on
Public contracts In this area. Article 18(4) requires details on
structure and presentation of the reports including their availabltity
to the public to be fixed In consuitation with the Advisory Committees.

The post award notlice is a common requirement for both Annex |A services
and Annex IB services as regards the obligation to send such notices to
the EC Publication Offlice (Articlie 18(1)).
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The way In which they are processed may be different. Whereas post
awarded notices will be automatically published Iin the case of Annex A

services, thls 1Iis not automatically the case as regards Annex |IB
services. In the latter case, the contracting authority has the choice
as to whether the notice will be published or not (Article 18(2) and
(3)). The Commission expects contracting authorities to become more and
more favorable to publication. As a result, contract-specifilc
information to the market place on contracts for Annex B services is

likely to grow.

Technical standards

The services to be performed under public service contracts will in many
cases need to be specified in full detail. As in the case of public
supplies contracts and public works contracts the place to do so should
be the genera! documents or the contractual documents relating to each
contract (Article 16(1)).

Many service contracts involve the use, or the delivery to the
contracting authority, of physical products : spare parts for repair
services, information media such as tapes, discs, etc., food, and many
other items. The requirements for laying down technical descriptions of
products should as much as possible be in line with the existing

directives.

The relevant provisions from the existing directives on the use of
harmonised standards are, therefore, applicable. However, it must be
borne In mind that products used, or indeed delivered; according to
service contracts, are often of no more than marginal Interest to the
contracting authority : cleaning products, paper, relatively small
material, installations, and the Ilke. It would go too far, therefore,
to oblige authorities to always lay down the specifications of all
products by reference to European or other standards. Article 16(2) is
relevant therefore only when the contracting authority sees the need to
specify technical characteristics of products.
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European standards for the services themselves are also under active
consideration, for example In the field of software services. It is,

therefore, appropriate to envisage application of the reievant rules,
subject to a review of the situation at the moment when ravisions to the
directives must be examined. Article 42 accordingly contains a specific

reference to the issue of technical standards for services.

‘Concessions

The directive deals with public service concessions along the same |ines

as the works directive does with public works concessions.

As regards the definition of public service concessions, the directive
is again based on the principle of complementarity to existing rutes.
Public works concessions as defined in the new works directive are,
therefore, not affected (Article 1(h), the definition of public service
concessions). Any concession involving an element of pudblic works is a
public works concession in the sense of Article 1 (d) of the WOrKks
directive as modified by directive 89/440/EEC. Public service

concessions are, therefore, by definition only those concessions which

[41]

involve no element of works. Concessions for activities which reauir

the construction of a network, such as for water or energy, would

(7]

therefore not normally qualify as public service concessions but a
works concessions. Concessions for the management of an existing
installation would do so. However, public service concessions may alsc
exist in fields as diverse as transport, catering. retail sales, 'uggage

handiing, waste removal and street cleansing, and so on.

Second, public service concessions in the sense ¢of the directive do not
include the award of rights which must automaticatly be granted when the

constituent elament of

)

applicant fulfilis certain conditions. It is
the definition given in Article 1(h) that the contracting authority has

a certain discretion in awarding the right concerned.
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Third, the activity concerned must be a service to be provided to the
public. Excluslve rights for the performance of other activities, such

as the exploration and exploitation of oil and gas, are not public

service concessions in the sense of this directive.

Finally, public service concessions are defined as operations by which

contracting authorities delegate an activity which they would otherwise

‘have executed themselives, under conditions which allow them to continue,

if indirectly, to control certain aspects of the service rendered to the
public. It is indeed because of the delegation of activities that
service concessions Involve a service not only to the public, but to the
contracting authority at the same time. Broadcasting |icences should be
excluded from this definition, In accordance with the overall approach

of not applying the directive to broadcasting activities as such.

As regards the rules to be applied, the directive distinguishes between
those rules concerning the award of concessions by public authorities,
(Article 12, Article 17(3), Article 18(1), Article 22(2), Annex V,
concerning the publication of notices), and the rules concerning the
award of service contracts by the concessionnaires themselves (Article
3).

Although the directive deals with contracts awarded by concessionnaires,
It does not affect the ruies on procurement procedures of entitles
operating In the "excluded sectors", which are in certain cases holders
of concessions. The risk of overlap between the services directive
(requiring only publication of a notice) and the "excluded sectors"
directive (requiring its full application to software service contracts
in the field of telecommunications) does not occur as Article 6

specifically gives the priority to the "excluded sectors" directive.
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In-house-per formance and reserved activities

(i) In-house-performance

Many contracting authorities are In a positlon to satisfy their needs
for certain services by performing the activities concerned with their
own means. This is particularly so In those areas where the authorities
aiready employ the necessary experts, such as computer specialists,
architects, engineers, economists, scientists, and so on. In such
cases, the choice between buying the relevant services from outside and

in-house-performance is relatively open.

Community procurement rules do not interfere with publlic authorities’
decisions as to buying in the market place or satisfying their needs
with their own means. This is a matter of fundamenta! economic poiicies
within the competence of the Member States. Services rendered inside an
organisation which has a single legal personality, for example, where
one division performs services for another division, are not procurement
operations, even though there may be identifiable budgetary

consequences.

on the other hand, it cannot be denied that the burden of applying EC
procurement rules is relatively easy to avoid, simply by refraining from
contracting out the service concerned. Under these circumstances, the
directive could have the effect of diminishing the procurement market,
rather than Ilberallsing it. The effects of in-house-per formance have
to be taken into account in the review of the directive after three

years (Article 42).

(ii) Reserved activities

The directive needs to be clear on Its application to those cases where
services are provided by suppliers who have some form of speciatl

affiliation with the contracting authority, such as where service
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suppllers are themselves part of the public sector or have exclusive
rights to perform thelr services for contracting authoritles. The

existence of such special relationships is a particular characteristic
of the field of services; supplies of goods are less often In the hands
of exclusive suppliers and the public sector Is Iitself less often

involved in the production of goods than in the production of services.

The directive in principle covers all situations in which the client
and the service supplier are legally separate entities, and in which
their relationship for the purpose of supply of services is of
contractual nature. Some exceptions from this principle are based on
the Treaty itself, for example, Article 223 as referred to in Article
4(1) of the directive and Articles 5§55 and 56 as referred to in the
recitals. Such exceptions will be interpreted in a narrow sense. They
do not affect the application of the directive to the above mentioned

cases in any general way.

The directive itself provides for another limited exception in Article
7. This Article exempts contracts from the directive when services are
to be supplied between contracting authorities, provided the supplier
has a formal and transparent exclusive right, compatible with the
Treaty, to provide the service. It must be noted that this exception
concerns the requirements of the directive only. The principles of the
Treaty concerning the freedom to provide services throughout the
Community do, of course, apply in these cases and the Commission will
give early consideration to any incompatiblie exclusive rights which
would come to its attention. The exception from the directive is not
meant to be definitive either. The Commission’s review of the manner in
which the directive has operated, after its first three years (Article
42), may take account of the extent and the characteristics of such
contracts, and appropriate proposals for modification of the directive
may then be made. On the other hand, information is not at present
availabie as to the nature and scale of these activities which would

permit motivated proposals to be made now.
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On the whole, the situation concerning exclusive suppliers Is,
therefore, as follows:

(a) as regards the creation of exclusive rights, the directive applies
to the appointment of suppliers by way of contracts, as zxolained
in paragraph 24 above. The creation of exclusive rignts by nublic
service concessions is covered in ths sense that notices on the
intended award, and after the awasd, must be publiizhed. The
creation of exclusive rights by law, regulation or administrative
provision 1is not covered by the directive, but the Treaty
principies on free movement to provide service are, of course,

applicable;

(b) service contracts to be awarded to exclusive suppliers are fully
covered by the directive in all cases when the exclusive supplier
is a private undertaking. They are also fully covered when the
exclusive supplier 1is a public authority, except where the

exclusivs rights are created in a formal and transparant way.

(iii) Distortions of competition and States aids

Where contracting authorities have the means to czarry out services, they
can in some cases be observed offering these services in the open
market, and Indeed across intra-EC borders. In doing so they may be in
a position to exploit particular competitive advantages as a consequence
of their public status. it is alleged that their prices do no always

reflect their economic costs.

Any necessary action for avoiding distortions of competition would have
to be initiated first of all according to EC competition law. Its
application with regard to public entities is possible dug to the

functionat definition of wundertakings as confirmed by the European
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Court of Justice In Its decision on case 118/85, of 16 June 1987,
concerning the ltalian Tobacco Monopoly. Furthermore, any problems

relating to the payment of VAT would be governed by the provisions of
the Sixth VAT Directive (77/388/EEC, 0.J. L 145 of 13 June 1977),
dealing with government authorities as taxable persons. The Commission
will, if necessary, take the appropriate measures for ensuring

compliance with these rules.

"EC procurement rules are not the right instrument to solve problems of

this nature; however, they can help to facilitate the examination of
any such problems Iin the appropriate context. Article 34 of the
directive works to that effect In that It requires that the Commission
must be informed when contracting authorities intend to deal with

abnormally low tenders in particular ways.

According to Article 34 paragraph 1 contracting authorities must make
enquiries into the cost calculation of tenders which appear abnormally

low.

When abnormaliy low tenders are submitted by public entities, these
would be without risk for contracting authorities and their acceptance
might resuit In distortions of competition. In order to deal with this
situation, the enguiry shall, according to paragraph 2, concern the
particular cost elements Identified in Article 3 of Commission Directive
80/723/EEC of 25 June 1980 on the transparency of financial relations
between Member States and public undertakings (0J L 195 of 29.7.1980, p.
35) as amended by Directive 85/412/EEC of 29 July 1985 (0J L 229 of 29
July 1985). These rules address the problem that Member States may ,
through public undertakings, seek ends other than commercial ones and
compensate for financial burdens assumed by them as a result. Tenders

might be influenced by such transfers of public resources.

Where a tender Is influenced by any of these characteristics, the

Commission must be informed of the intention to award the contract to
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it. The Commission will thereby be In a position to start examinations
from the point of view notabiy of Article 90 EEC Treaty In connection

with Article 92.

Article 34 of the directive also deals with tenders submitted by private
undertakings which are abnormally low due to the receipt, by the
tenderer, of State aids. Paragraph 3 Is identical to the text of the
reexamined proposal concerning the utifities directive. It permits the
rejection of such tenders subject to the authority Informing the

Commission accordingly.

Record-keeping, reporting requirements and revision of the directive

The directive includes provisions in Article 14(3) for recording the
execution of individual award procedures. Such information may be
relevant for the purposes of any compliaints or other remedies introduced
at national level or at the Commission. |t serves, therefore, mainly to

allow examination of individual cases.

In addition, the directive is geared towards preparing the ground for
its future modification by way of minimal reporting requirements. As
already explained, the contents of post-award notices are a major source

of information to that end. According to Article 18(4), the Commission

wiil, in consultation with the Advisory Committee, establish the
structure of reports on this basis. It will do so in due course before
the coming into effect of the directive, in order to enable the

aggregation of information to be made, from the outset, coherently and

in a meaningful way.

As, however, the contents of post award notices are not in themselves
sufficient to estabiish the overall effect on liberalisation of the
procurement market, the Member States will also have to provide
statistical reports containing other information. Article 38(1)

specifies as a necessary part of such other information the overall
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procurement of services below the threshold; the proportion of the
procurement market covered by the directive would thereby become

transparent. There may be a need for additional information. Article
38(2) obliges the Commission to identify such needs and determine the
way to satisfy it, in consultation with the Advisory Committee. The

matter will be examined before the directive comes into effect.

The role of the Advisory Committee in this context, and whenever else
the directive requires its consultation, is determined in Article 32, in
accordance with Council Decision 87/373/EEC of 13 July 1987 (0J L 197 of
18.7.1887, p. 32).

An interim report on the effects of the directive Is envisaged after its
first three years of application in order to assess the need fcr its
modification (Article 42). The review is necessary in particular

because of the pcssible application in the future of the proposed

procurement rules to contracts for services listed in Annex IB. The
review wiil also deal with the issue of technica! standards. Moreover,
the extent and evolution of in-house-performance of services will be

taken into account on this occasion.

Contracts for intellectual, creative services

As a consequence of its comprehensive field of application, the
directive needs to offer a certain degree of filexibility. A choice
exists for example as far as the award procedures are concerned, from
which the open and the restricted procedure, and - under certain
conditions ~ the negotiated procedures may be chosen; also as regards
the selection criteria (in particular Article 28 and 29) which provide
the framework for acceptable criteria and related evidence; finally, as
regards the award criteria which may comprise all pertinent objective
criteria under the concept of the ‘“economically most advantageous

tender™.

Concerning contracts for intellectual, creative services, the
appropriate form of action can hence be chosen within the defined
limits. As regards award procedures, the negotiated procedure with

prior publication of a notice may be chosen insofar as the service to
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be performed cannot be speciflied with sufficient precision to permit use
of another procedure. Concerning selection criteria, the directive

provides in particular professlonal skills, efficlency, experience and
rellabllity (Article 29(1)). The rules on award criteria refer for
Illustrative purposes to certain factors which may play a particular
role as regards intellectual, creative services, such as aesthetic and

functional characteristics (Articie 33(1b)).

The directive thereby provides an appropriate and practicable regime for

the award of intellectual, creative services.

Relations with third countries

The opening up of procurement of services by the public administration
pursuant to a Community directive will improve the market access of
firms of non-Community orligin because the efforts to be made for them
to benefit from the provisions of the directive on transparency,
procedural regularity, technical specifications and award of contracts
on the basis of objective, non-discriminatory criteria are fairly

small.

Access of Community firms to public contracts in the services field in
third countries Is not at present guaranteed by specific international
rules, in the GATT or elsewhere. Some third countries indeed explicitly
restrict access of foreign firms under certain conditions. For example,
US "Buy America" legislation prohibits federal agencies from procuring
services from firms from third countries identified by decisions taken

on an annual basis as pursuing protectionist policies or practices.

However, the 1980 GATT Government Procurement Code (0J L 71 of
17.3.1980) specifically provides for the early exploration of "the

possibilities of expanding coverage of this Agreement to include
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service contracts". Discussions on this matter have already started and
negotiations should begin in the course of 1990. Discussions are also

under way with the EFTA countries concerning broader mutual opening of

procurement markets, including those for services.

There is a risk that, in some flelds, where basic barriers to market
entry are low, the Community’s commercial Iinterests could be harmed if

Its public service contracts were opened erga omnes while similar

‘contracts in the markets of Its competitors remained artificially

closed. This risk is small where the service by its nature requires a
considerable and stable implantation of equipment and personnel on the
territory where the service is rendered. In such clrcumstances, a high
proportion of value added is in any event likely to be generated in the
host country and any negative effects on trade are accordingly
minimised. The risk is greater, however, where services can be rendered
at a distance (telecommunications, data processing) or through a local
presence which is temporary or very limited in character (consultancy,
software services). In these situations, continuing barriers to
Community firms' access to third country publiic service contracts could
distort trade flows to the Community’s disadvantage in an unacceptable

fashion.

Moreover, the Community’'s negotiating position in the GATT and elsewhere
will be stronger to the extent that it is, at one and the same time,
clearly pursuing the objective of IIberalising access to procurement of
services and also arming itself to take effective action in relation to

competitors which do not propose to do likewise.

As regards the type of provision to be made the following considerations

must be taken into account.

First, means must be found to provide the assurance that measures will
not be taken against enterprises from third countries which are prepared
to agree to reciprocal market access or do so in fact. It is noteworthy
that in the context of the second banking directive (89/646/EEC; 0J L
386 of 30.12.1989), the Council's solution to the
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problem of basic access by third country firms to banking markets does
not make that access dependent on a prior determination of reciprocal

access for Community flrms. On the contrary, the directive provides for
access on the same basis as for Community firms together with a
procedures wﬁlch may tead to that access being restricted or withdrawn
where it 1Is shown that a third country pursues policies or practices

which restrict access of Community firms.

Second, the services field being vast and heterogeneous, it is difficult
at this stage to demonstrate in advance that measures will indeed be
needed In relation to particular countries or types of services. All
these considerations suggest that an approach is needed to services
procurement which differs from that contained in the wutilities

directive.

Finally, whenever there are specific problems, action should be possible
on two levels. A more balanced solution should be sought through
negotiations. In addition, the directive should provide for a procedure
whereby action can be taken to restrict market access for third country
undertakings where It is shown that those countries restrict the access

of Community undertakings to their markets In particular ways.

Article 40 reflects these principles. Paragraphs 1 and 2 concern the
way In which the basis for action should be established. Paragraph 3
provides the general mandate for a solution through negotiations in
cases where non-EC countries do not grant comparable market access,
national treatment, or most favoured nation treatment. Paragraph 4
establishes the procedure for decisions restricting the access to public
service contracts or concessions Iin the EC market for undertakings
established outside the Community and letter box companies established
in the Community as defined in the general programme for the abolltion
of restrictions to provide services (0J N° 2 of 15.1.1962). It also
refers to tenders originating in third countries. As there are no
generally applicable rules of origin for services, this option can be

used on!y once such rules have been
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introduced at International or EC level, or where the Councll would
decide origlin criteria in the context of the decision concerned. It is,

however, a necessary provision since access to the Community service
market may be obtalned through a firm generaliy established in the
Community though particular services provided by it will be rendered

from outside the Community or with only very limited activity within it.

Decisions in this fleld are part of the implementation of this
directive. They therefore fall under the Council decision 87/373/EEC(1)
which establishes the Commission‘s power to take the necessary
decisions. The provisions concerning the role of the Member States and
that of the Council reflect the link of the decision concerned with the

field of commercial policy.

Amendment of the remedies directive

The remedies directive 89/665/EEC as adopted in December 1989 (0J L 395
of 30.12.1989, p. 33) ensures application of the public works directive
and the supplies directive. The introduction of this directive leads to
the need to guarantee its appl!ication also in providing the same leve!
of legal protection which the remedies directive requires as a minimum
standard for the Community as a whole. Article 41 contains the

necessary amendment clause.

Transposition into national law

The coming into effect of this directive can be envisaged for 1 March
1992. On this basis, there would be a common date for application of
EC procurement rules to public authorities in Greece, Spain and Portugatl
who benefit from a transitional period until that date as regards

application of the amended "supplies" and "works" directive.

(1

Council Decision 87/373/EEC of 14 July 1987 laying down the procedures
for the exercise of Implementing powers conferred on the Commission (0OJ
L 197 of 18.7.1987, p. 33)
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CORRELATION TABLE

on the articles and similar provisions in other directives

THIS DIRECTIVE REFERENCE
Works Supplies

Art. Subject Directive Directive
1 Definitions
(a) Pubiic service

contracts
(b) contracting

authorities 1(b)
(c) tenderer, candi-

dates 1(c)
(d)—(f) procedures 1(e-g)
(g) design contests
(h) public service concession
2 Application by contracting

authorities and other bodies
(1) general principle
(2 non—-discrimination
(3) subsidised infra—

structure 1a(2)
3 Contracts awarded by concessionngires
(1) award of subcontracts 1b(3)
(2) award of subcontracts by pri—

vate bodies 1b(4)
(3) groups of undertakings 16(4)
4 Defense/State Security
@) Defense 2a
(2) State security 3(4c)
5 Special procurement rules 4
6 Priority for the proposal on the

excluded sectors “utilities directive" (1)
7 Single source of supply
8 Thresholds
(1) thresholds
(2) thresholds 4a(1)
(3) thresholds
(4) thresholds 5(1a)
(5) value of contracts
(6-9) calculation method 5(2)-(6)
(10) supplies made available by

the contracting authority 4a(5)
1) national currency; revisions 5(1¢,d)
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THIS DIRECTIVE REFERENCE
Works Supplies

Art. Subject Directive Directive
9 Priority I services
10 Residual services
iR Mixed contracts
12 Public service concessions
13 Choice of award procedures
n general principles 5
(2a,b) negotiated procedure

with prior publication 5(2a,¢)
(2¢) unprecise contract

specifications
(3a,b) absence of tender,

technical or artistic reasons 5(3a,b)
(3¢) follow—up to design contests
(3d-f) urgency, additional services,

new services 5(3c—e)
(4) open or restricted procedure 5(4)
14 Debriefings, Internal records ‘5a
15 Design contests
16 Common rules in the technical

field
(1-3a) use of harmonised standards 10
(3b) derogation in the IT field 7(3b)
(3c-6) derogations etc. 10
17 Pubiication of Notices
(1) indicative notice 9(1)
(1b) incl. in—house-performance
(2,3) award notice, concession

notice 12(2,3)
(4) design contest notice
18 Post award notice
(1-4) mandatory/voluntary publication
(5) confidentiality 12(5)
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THIS DIRECTIVE REFERENCE
Works Supplies

Art. Subject Directive Directive
19 Formalities of publication
(1,2) formalities 12-15, 19
(3 computerised tender notices "utitities directive"(1)
20 Application of specified criteria 20
21 Variants
€D when and how to admit 20a
(2) variants leading to other

types of contracts
22 Subcontracts
(1) Indication in contract documents 20b
(2) Subcontracting by concessionnaires 16(2)
23 Legal form of suppliers
(1) groups 21
(2) natural or legal persons 1(a)
(3) national rules
24 Participants in restricted and

negotiated procedures 22
25 Emp | oyment /Morking conditions 22a
26 Exclusion criteria 23
27 Trade registers
(1) undertakings 24
(2) free practitioners
(3 list of registers 24
28 Financial and economic standing
(1a,b) references 26
(1¢) other references 22(1¢)
(2,3) notices, etc. 26



-39 -

THIS DIRECTIVE REFERENCE
Works Supplies

Art. Subject Directive Directive
29 Technical capacity
(1) Ability criteria
{2-4) Evidence 27 23
30 Certification, Quality assurance
31 Suppliementary information 27 .
32 List of recognized suppliers 28
33 Regular award criteria 29
34 Abnormaily low tenders 29(4)
(M) obligations to verify cost

basis 29(4)
(2) tenders submitted by public

entities
(3) rejection of abnormally low

: tenders "utilities directive"(1)

35 Regional preferences 29a
36 Information on preference

schemes 29b
37 Time |imits 30
38 Statistical reports
39 Committee procedure 30b
40 Relations with third countries
41 Amendment of the remedies directive
42 Revision clause
4345 Formalities

(1) COM(90)301 final of 12 July 1990. Reaxamined proposal for a Gouncil Directive on the
procurement procedures of entities operating in the water, energy, transport ond
telecommunications sectors



XIV. INDEX
on explanations to particular articles
Article paragraph of explanatory memorandum
1 15-18, 22-35, 69-75
2 22
3 74
4 28/29, 80
5 27
6 75
7 81
8 37-41
9 14
10 61
1 14
12 74
13 44, 46
14 89
15 46
16 65-68
17 46, 74, 76-78, 81
18 46, 60-63, 74, 90
19 43
20 43
21 47/48
22 74
23 48
24 43
25 43
26 51-53
27 51-53
28 51, 54, 94-96
29 54, 94-96
30 52
31 43
32 51-53
33 54-57,95
34 83-88
35 43
36 43
37 43
38 91
39 92
40 97-107
41 108
42 52, 68, 81, 93
43 109
44 43
45 43
Annex
I 19,21,30, 60, 63/64, 93
11 6568
111 48
v 46

N 74



31.1. 9

Official joumal of the European Communities

No C 23/1

(Preparatory Acts)

COMMISSION

Proposal for a Council Directive relating to the coordination of procedures on the award of pubhc
" service contracts

COM(90) 372 final — SYN 293
(Submitted by the Commission on 13 December 1990)
(91/C 23/01)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,Y

Having regard to the Treaty establishing the European

Economic Community, and in particular Articles 57 (2),
66, 100a and 113 thereof,

Having regard to the proposal from the Commission, -

In cooperation with the European Parliament,

ot

Having regard to the opinion of the Economlc and Social
Committee,

. Whereas the European Council has concluded in successive
meetings on the need to complete the internal market;

~

Whereas measures aimed at progressively establishing the
internal market during the period up to 31 December 1992
need to be taken; whereas the internal market is an area
without internal frontiers in which the free movement of
goods, persons, services and capital is ensured;

Whereas these objectives require the coordination of the
procurement procedures on the award of public service
contracts;

Whereas the White Paper on the completion of the internal
market contains an action programme and a timetable for

opening up public procurement markets, including in the

field of services in so far as this is not already covered by
Council Directive 71/305/EEC of 26 July 1971
concerning the coordination of procedures for the award of
public works contracts (1), as last amended by Directive
89/440/EEC (2), and Council Directive 77/62/EEC of
21 December 1986 coordinating procedures for the award
of public supply contracts (3), as last amended by Directive
88/295/EEC (*);

‘Whereas this Directive should be applied by all contracting

authorities in the sense of the aforementioned Directives;

Whereas suppliers may be natural persons; whereas
without prejudice to national rules compatible with the
Treaty suppliers may also be legal persons;

Whereas the field of services is best described, for the
purpose of application of procurement rules, and for
monitoring purposes, by subdividing it into categories
corresponding to particular positions of the Central
Product Classification (CPC);

Whereas the provision of services is covered by this
Directive only in so far as it is based on contracts; whereas

(1) O] No'L 185, 16. 8. 1971, p. 5.
(2) O] No L 210, 21. 7. 1989, p. 1.
(3) O] No L 13,15.1.1977, p. 1.

(%) O] No L 127, 20. 5. 1988, p. 1.

4
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the provision of services on other bases, such as law or
regulations, or employment contracts, is not covered;

Whereas as far as research and development (R&D) is
concerned, this Directive only covers R&D services whose
results accrue exclusively to the contracting authority;

-Whereas, in order to ensure coherent award procedures,
public service concessions should be covered by this
Directive in the same way as Directive 71/305/EEC
applies to public works concessions;

" Whereas contracts relating to ownership or rights on
immovable property have particular characteristics, which
make the application of procurement rules inappropriate;

Whereas the award of contracts for certain audio-visual
services -in the broadcasting field is governed by
considerations which make the application of procurement
rules inappropriate;

Whereas arbitration and conciliation services are usually
provided by bodies or individuals which are agreed on, or
selected, in a manner which cannot be governed by
procurement rules;

Whereas the financial services sector includes activities in
connection with the application of instruments of monetary
policy; the particular characteristics of this area require
their exclusion from this Directive;

Whereas in the field of services the same derogations as in
the aforementioned Directives should apply, as regards
State security or secrecy and the priority. of other
procurement rules such as those pursuant to international
agreements, the stationing of troops, or the rules of
international orgamsatxons,

Whereas this Directive does not prejudice the application
of, in particular, Articles 55, 56 and 66 of the Treaty;

Whereas the rules concerning service contracts as contained
in Council Directive 90/531/EEC of 17 September 1990
on the procurement procedures of entities operating in the
water, . energy, transport and telecommunications
sectors (1) should remain unaffected by this Directive;

(1) OJ No L 297, 29.10. 1990, p. 1.

Whereas contracts with a designated single source of

. supply may under certain conditions be fully or partly

exempted from this Directive;

Whereas this Directive should not apply to small contracts
below a certain threshold, in order to avoid unnecessary
formalities; whereas the threshold may in principle be the
same as that for public supply contracts; whereas the
threshold for design contracts concerning a complete work
within the meaning of Directive 71/305/EEC should
correspond to the threshold concerning works contracts as
established by that Directive; whereas the calculation of
contract value, the publication and the method of
adaptation of the thresholds should be the same as in the
other Community procurement directives;

Whereas, to eliminate practices that restrict competition in
general and participation in contracts by other Member
States’ nationals in particular, it is necessary to improve the
access of suppliers to procedures for the award of
contracts;

Whereas full application of the Directive must be limited,
for a transitional period, to contracts for those services
where the market is genuinely open or will be so by the
time this Directive comes into effect, and where the
provisions of the Directive will enable the full potential for
increased cross-frontier trade to be realized; whereas

contracts for other services need to be monitored for a.

certain period before taking a decision' on the full
application of the Directive; whereas the mechanism for
such monitoring needs to be set up by the Directive;
whereas it should at the same time enable those interested
to share the relevant information;

Whereas the rules for the award of public service contracts

- should be as close as possible to those concerning public

supply contracts and public works contracts;

Whereas the procurement rules contained in Directives
71/305/EEC and 77/62/EEC can be applied, with
necessary adaptations so as to take into account special
aspects of procurement of services such as the choice of the
negotiated procedure, design contests, variants, the legal
form of suppliers, the reservation of certain activities to
certain professions, registration and quality assurance
matters;

Whereas the particular conditions for use of the negotiated
procedure’ with prior publication of a notice when the
service to be performed cannot be specified with sufficient
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precision should be fulfilled in particular in the ﬁeld of
intellectual, creative services;

Whereas the relevant Community rules on . mutual
recognition of diplomas, certificates or other evidence of

formal qualifications apply when evidence of a particular -

qualification is required for participation in an award
procedure or a design contest;

Whereas the objectives of this Directive do not require any
changes in the current state at national level, as regards the
admission, or regulation, of price competition between
suppliers of certain services;

Whereas contracting authorities must be able to reject
tenders which, because they are based on State aids, are
unreliable; whereas tenders which are submitted by public
bodies may create the risk of distortions of competition
when they are influenced by the availability of public
financing; whereas contracting authorities shall, under

particular conditions, inform the Commission of their

attitude towards such tenders; whereas this Directive does
not prejudice the application of Articles 92 et seq, of the
Treaty;

Whereas Community undertakings should be granted
access to the award of public service contracts and
concessions in non-Community countries; whereas
negotiations may be initiated to that effect when such
access, in law or in fact, is found to be restricted; whereas

the possibility should exist under certain conditions to take

measures as regards access to public service contracts or
concessions in the Community, of undertakings or of
tendérs originating in the non-Community . country
concerned;

Whereas the operation of this Directive should be reviewed
at the latest three years after the date for compliance of
national procurement rules; whereas the review should
extend in particular to' the possibility of making the
Directive fully applicable to a wider range of service
contracts, '

HAS ADOPTED THIS DIRECTIVE:

TITLE1

GENERAL PROVISIONS

Article 1

For the purpose of this Directive:

(a) ‘public service contracts’ are contracts for pecuniary
interest concluded in writing between a supplier and a
contracting authority, to the exclusion of

(i)  public supply contracts within the meaning of
Article 1 (a) of Directive 77/62/EEC .and
public works contracts within the meaning of
Article 1 (a) of Directive 71/305/EEC;

(ii) contracts for the purchase, lease or rental of, or
‘ concerning rights on land, existing buildings or
other immovable property;

(iii) contracts for the acquisition of programme
material by broadcasters within the meaning of
Council Directive 89/552/EEC (1), and
contracts for broadcasting time pursuing public
interest objectives such as information to the
population in case of civil disasters;

(vi) contracts for voice
radiotelephony, paging and satellite services;

{v) contracts for arbitration and conciliation
services;

{(vi) public service concessions in the sense of
point (h);

(vii) contracts concerning primary issues of
government bonds and other activities in the
area of public debt management;

(b) ‘contracting authorities’ (hereafter ‘authorities’) shall
be the bodies described in Article 1 (b) of Directive
71/305/EEC, and any other bodies listed in Annex I
to Directive 80/767/EEC;

(c) “‘suppliers’ are natural or legal persons, including
public bodies which offer services. A supplier who
submits a tender shall be designated by the term
‘tendérer’, and one who has sought an invitation to
take part in a restricted or negotiated procedure by the
term ‘candidate’;

(d) ‘open procedures’ are those national procedures
whereby all interested suppliers may submit a tender;

(e) ‘restricted procedures’ are those national procedures
whereby only those suppliers invited by the authority
may submit a tender;

(f) ‘negotiated procedures’ are those national procedures
whereby authorities consult suppliers of their choice
and negotiate the terms of the contract with one or
more of them;

{1) OJ No L 298, 17. 10. 1989, p. 23.

telephony,  telex,
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(g) ‘design contests’ are those national procedures which
aim at providing the authority with a plan or design,
mainly in the fields of area planning, town planning,
architecture and civil engineering, or data processing,
and which are selected by a jury on the basis of
competition with or without the award of prizes;

(h) a ‘public service concession’ is a contract other than a
public works concession within the meaning of
Article 1 (d) of Directive 71/305/EEC, concluded
between an authority and another éntity of its choice
whereby the former transfers the execution of a service
to the public lying within its responsibility to the latter

* and the latter accepts to execute the activity in return
for the right to exploit the service or this right together
with payment. ‘Contracts for the award of rights to
perform broadcasting activities are excluded from this
definition. - .

Article 2

1. Member States shall take the necessary measures to
ensure that authorities comply with this Directive when
they award public ‘service contracts or public service
concessions, or hold design contests.

2. Authorities shall ensure that there is no discrimination
between different suppliers.

3. Member States shall take the necessary measures to
ensure that the authorities comply or ensure compliance
with this Directive where they subsidize directly by more
than 50 % service contracts awarded by an entity other
than themselves in connection with projects to which
Article 1a (2) of Directive 71/305/EEC relates.

Article 3

1. When a concessionnaire is himself an authority within
the meaning of Article 1 (b), he shall comply with the

provisions of this Directive in the case of services to be .

carried out by third parties.

2. Member States shall take the necessary steps to ensure
that a concessionnaire which is not itself an authority shall
apply the advertising rules as set out in Articles 17, 18 and
19 to contracts for services listed in Annex I.A which it

intends to -award to third pai’ties when the value of the
contract is above the thresholds fixed in Article 8 (1).-

~ Advertising rules need not be applied when the contract

meets the conditions laid down in Article 13 (3).

~

3. Undertakings which have formed a group in order to
obtain the concession, or undertakings affiliated to them,
shall not be regarded as third parties within the meaning of
paragraph 2 under the conditions specified in Amcle 1b (4)
of Dlrectlve 71/305/EEC.

Article 4

1.. This Directive shall apply to service contracts awarded
by authorities in the field of defence, except for contracts to
which the provisions of Article 223 of the Treaty apply.

2. This Directive shall not apply to services which are
declared secret or the execution of which must be
accompanied by special ‘security measures in accordance
with the laws, regulations or administrative provisions in
force in the Member’ State concerned or when the

protection of the basic intetests of that State’s security so

requires.

Article 5

This Directive shall not apply to contracts governed by
different procedural rules and awards:

(a) pursuant to an international agreement concluded
between a- Member State and ome or more
non-member countries and covering services intended
for the joint implementation or exploitation of a
project by the signatory States; every agreement shall
be communicated to the Commission, which may
consult the Advisory Committee for Public Contracts
set up by Council Decision 71/306/EEC (2);

(b) to undertakings in a Member State or a non-member
country in pursuance of an international agreement
relating to the stationing of troops;

(c) pursuant to the particular
international organization.

procedure of an

Article 6

This Directive shall not apply to the award of public service
contracts or concessions or the execution of design contests
by contracting entities within the meaning of Artlcle 2 of
Directive 90/531/EEC.

(1) OJNo L 185, 16. 8. 1971, p. 15.

..
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Article 7

Without prejudice to Article 17 (1), the provisions of this
Directive shall not apply to the award of public service
contracts which authorities have to award ‘to an entity
which is itself a contracting authority within the meaning
of Article 1 (b) pursuant to an exclusive right established
by a published law, regulation or administrative provision
which is compatible with the Treaty.

Article 8

1. The provisions of this Directive shall apply to contracts
for services falling within category 6 of Annex [.A which:

(a) as regards insurance services, provide for annual
premiums of not less than ECU 100 000;

(b) as regards banking and other financial services,
provide for fees, commissions or other types of
remuneration of not less than ECU 200 000.

2. The provisions of this Directive shall apply to contracts
for services falling within category 12 of Annex I.A which
have as their object the complete design of a work within

the meaning of Article 1 (c) of Directive 71/305/EEC, -

when the estimated cost net of VAT of the execution of the
-work is not less than ECU 5 000 000.

Where the design of a work is subdivided into several lots,
each one the subject of a contract, the value of execution of
each lot must be taken into account for the purpose of
calculating the amount referred to above. Where the

aggregate value of the execution of the lots is not less than-

the amount referred to above, the provisions of this
Directive shall apply to all lots. Authorities shall be
permitted to depart from this provision for lots the
execution of which has an estimated value net of VAT of
less than ECU 1 000 000, provided that the total estimated
value of the execution of all the lots exempted does not, in

consequence, exceed 20 % of the total estimated value of

all lots.

3. The provisions of this Directive shall apply to contracts
for services falling within the category 21 of Annex LB
which provide for expected annual benefits from interest of
not less than ECU 200 000.

4. The provisions of this Directive shall apply to all other
service contracts whose estimated value net of VAT is not
less than ECU 200 000.

5. The value of a contract within the meaning of
paragraphs 1, 2 and 4 includes the total remuneration of

the supplier as estimated at the time of publication of the
notice in accordance with Article 17, along with the
elements specified in paragraphs 6 to 10.

6. In the case of contracts which do not specify a total

price, the basis for calculating the estimated contract value
shall be: .~

— in the case of fixed term contracts, the total contract
value for its duration,

— in the case of contracts for an indefinite period or in
cases where there is doubt as to the duration of the
contracts, the monthly instalment multiplied by 48.

7. In the case of regular contracts or of contracts which
are to be renewed within a given time, the contract value
may be established on the basis of:

— either the aggregate cost of similar contracts for the
same category of services concluded over the previous
fiscal year or 12 months, adjusted, where possible, for
anticipated changes in quantity or value over the
subsequent 12 months, ‘

or

— the estimated aggregate cost during the 12 months
following first performance or during the term of the
contract, where this is greater than 12 months.

The selection of the valuation method shall not be used
with the intention of -avoiding the application of this
Directive.

8. In cases where a proposed contract specifies option
clauses, the basis for calculating the contract value shall be
the highest possible total inclusive of the option clauses.

¥ . .
9. No procurement requirement for a given amount of
services may be split up with the intention of avoiding the
application of this Article.

10. When calculating the amounts referred to in
paragraphs 1 to 4, account shall be taken not only of the

“value of the services but also of the estimated value of the

supplies needed to carry out the services which are made
available to the supplier by the authorities.

11. Article 5 (1) (c) and (1) (d) of Directive 77/62/EEC
are applicable as regards the value in national currency of
the thresholds laid down in paragraphs1 to 4 of this
Article, the calculation of these values, and the revision of
the method of calculation.
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TITLE I

TWO-TIER APPLICATION

Article 9

Contracts which have as their object services listed in
Annex I.A shall be awarded in accordance with  the

provisions of Titles III to VL.

i Article 10

Contracts which have as their object s\ervices listed in
Annex LB shall be awarded in accordance with Articles 16

and 18.

Article 11

Contracts which have as their object services listed in both
Annexes I.A and LB shall be awarded in accordance with
the provisions of Titles IIl to VI where the value of the
services listed in Annex LA is greater than the value of the
services listed in Annex I.B. Where this is not the case, they

shall be awarded in accordance with Articles 16 and 18.

Article 12

Where authorities conclude a public service concession
contract within the meaning of Article 1 (h), the advertising
rules as described in Articles 17, 18 and 19 shall apply
irrespective of whether the object of the concession is a
service within the meaning of Annex I.A or Annex LB,

when its value is not less than ECU 5 000 000,

TITLE I

CHOICE OF AWARD PROCEDURES, AND RULES ON

DESIGN CONTESTS

Article 13

1. In awarding public service contracts the authorities
shall apply the procedures defined in Article 1, adapted to

this Directive.

2. The authorities may award their public ‘ service
contracts by negotiated procedure, with prior publication

of a tender notice in the following cases:

(a} - in the event of irregular tenders in response to an open -
or restricted procedure or in the event of tenders

(b)

(c)

which are unacceptable under national provisions that
are in accordance with the provisions of Title VI
Chapter 1, in so far as the original terms of the
contract are not substantially altered. The authority
may not, in such a case, publish a tender notice where
it includes in such negotiated procedure all the
tenderers satisfying the criteria of Articles 26 to 32
which, during the prior open or restricted procedure,
have submitted tenders in accordance with the formal
requirements of the tendering procedure; .

in exceptional cases, when the nature of the services or
the risks attaching thereto do not permit overall
pricing;

when the nature of the services to be procured, in
particular in the case of intellectual services and
services falling within category 6 of Annex IA, is such
that contract specifications cannot be established with
sufficient precision to permit the award of the contract
by selecting the best tender according to the rules
governing open or restricted procedures.

3. The authorities may award public service contracts by
negotiated procedure without prior publication of a tender
notice, in the following cases:

(a)

(d)

(e)

in the absence of tenders or of appropriate tenders in
response to an open or restricted procedure in so far as
the original terms of the contract are not substantially
altered and provided that a report is communicated to
the Commission at its request; )

when, for technical or artistic. reasons, or for reasons
connected with the protection of exclusive rights, the
services may only be carried out by ‘a particular
supplier; o

when the contract concerned is part of the follow-up
to a design contest and must, according to the relevant
rules, be awarded to one of the winners .of that
contest;

in so far as is strictly necessary when, for reasons of
extreme - urgency . brought about by events
unforeseeable by the authorities in question, the time
limit for the open, restricted or negotiated procedures
referred to in Article 19 cannot be kept. The
circumstances invoked to justify extreme urgency must
not in any event be attributable to the authorities;

for additional services not included in the project
initially considered or in the contract first concluded
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but which have, through unforeseen circumstances,
become necessary for the carrying out of the service
described therein, on condition that the award is made
to the supplier carrying out such service:

— when such services cannot be technically or
economically separated from the main contract
without great inconvenience to the contracting
authorities,

or

— when such services, although separable from the
execution of the original contract, are strictly
necessary to the later stages.

However, the aggregate estimated value of contracts
awarded for additional services may not exceed 50 %
of the amount of the main contract; :

{f) for new services consisting of the repetition of similar
services entrusted to the supplier to which the same
authorities awarded an earlier contract, provided that
such services conform to a basic project for which a
first contract was awarded according to the
procedures referred to in paragraph 4. As soon as the
first project is put up for tender, notice must be given
that this procedure might be adopted and the total
estimated cost of subsequent services shall be taken

into consideration by the authorities when they apply

-the provisions of Article 8. This procedure may be
applied solely during the three years following the
conclusion of the original contract.

4. In all other cases, the authorities shall award their
public service contracts by the open procedure or by the
restricted procedure.

Article 14

1. This authority shall, within 15 days of the date on

which the request is received, inform any eliminated
candidate or tenderer who so requests in writing of the
reasons for rejection of his application or his tender, and,
in the case of a tender, the name of the successful
tenderer.

2. The authority shall inform candidates or tenderers who
so request of the grounds on which it decided not to award
a contract in respect of which a prior call for competition
was made, or to recommence the procedure. It shall also
inform the Office for Official Publications of the European
Communities of that decision.

3. For each contract awarded the authorities shall dran
up a written report which shall include at least the
following:

— its name and address, the subject and value of the
contract, :

— the names of the candidates or tenderers admitted.and
the reasons for their selection,

— the names of the candidates or tenderers rejected and
the reasons for their rejection,

— the name of the successful tenderer and the reasons for

his tender having been selected and, if known, any
share of the contract the successful tenderer may intend
to subcontract to a third party,

— for negotiated procedures, the circumstances referred to
in Article 13 which justify the use of these procedures.

This report, or the main features of it, shall . be
communicated to the Commission at its request.

Article 15
1. Design contests shall be subject to the rules set out
below. When 'design contests are held as a separate
procedure, these rules are applicable only when the total
amount of prizes and payments to participants is not less
than ECU 200 000.

2. The admission of participants to design contests shall
not be limited by reference to the territory or part of the
territory of a Member State. .

3. In the case of design contests with a limited number of
participants, authorities shall apply the rules laid down in
Article 24.

4. The jury shall be composed only of persons who have
no financial connections or special relationships with
participants in the contest. Whenever a particular
professional qualification is required from participants in a
contest, the majority of the jury members shall have the
same qualifications.

The jury shall be autonomous in its decisions. It shall take
its decisions based on projects presented in an anonymous
way, and solely on the grounds of the criteria indicated in
the invitation for projects in the sense of Annex IV,

5. Member States may oblige authorities to award
subsequent contracts to one of the winners of a design
contest.
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TITLE IV

COMMON RULES IN THE TECHNICAL FIELD

Article 16 .

1. The technical specifications defined in Annex II shall be
given in the general documents or the contractual
documents relating to each contract. -

2. Without prejudice to the legally binding national
technical rules and in so far as these are compatible with

Community law, such technical specifications shall be

defined by the authorities by reference to. national
standards implementing European standards or by
reference to European technical approvals or by reference
to common technical specifications.

3. An authority may depart from paragraph 2 if:

(a) the standards, Eiropean technical approvals or
common technical specifications do not include any
provisions for establishing conformity, or technical

- means do not exist for establishing satifactorily the
conformity of a product to these standards, European
technical  approvals or common ' technical
specifications;

(b) the application of paragraph 2 would prejudice the
application of Council Directive 86/361/EEC of
24 July 1986 on the -initial stage of the mutual
recognition of type approval for telecommunications
terminal - equipment (1), ~or. Council Decision
87/95/EEC of 22 December 1986 on standardization
in_ the field of information technology and
telecommunications (23) or other  Community
instruments in specific service or product areas;

. (c) use of these standards, European technical approvals
or common technical specxﬁcanons would oblige the
authority to acquire products or materials
incompatible with equipment already in use or would
entail disproportionate costs or disproportionate
technical difficulties, but only as part of a clearly
defined and recorded strategy with a view to
change-over, within a given period, to European
standards, European technical approvals or common
technical specifications;

(1) OJ No L 217, §. 8. 1986, p. 21.
(2) O] No L 36, 7. 2. 1987, p. 31.

L}

(d) the project concerned is of a genuinely innovative
nature for which use of existing European standards,
European technical approvals or common technical
specifications would not be appropriate.

4. Authorities invoking paragraph3 shall record,
wherever possible, the reasons for doing so in the tender
notice published in the Official Journal of the European
Communities or in the contract documents and in all cases
shall record these reasons in their internal documentation
and shall supply such information on request to Member
States and to the Commission.

5. In the absence of European standards or European
technical approvals or common tcchmcal specifications;, the
technical specifications:

(a) shall be defined by reference to the national technical
specifications recognized as complying with the basic
requirements listed in the Community Directives. on
technical harmonization, in -accordance ‘with the
procedures laid down in those Directives, and in
particular in accordance with the procedures laid
down in Council Directive 89/106/EEC (3);

(b) may be defined by reference to national technical

specifications relating - to design and method of
calculation and execution of works and use of
materials;

(c) may be defined by reference to other documents.

In this case, it is appropriate to make reference in
" order of preference to:

(i) national standards implementing international

standards accepted by the country of the

authority;

(ii) other national standards and national technical
approvals of the country of the authority;

(iii) any other standard.

6. Unless it is justified by the subject of the contract,
Member States shall prohibit the introduction into' the
contractual clauses relating to a given contract of technical
specifications which mention products of a specific make or
source or of a particular process and which therefore
favour or eliminate certain undertakings. In particular, the
indication of trade marks, patents, types, or of specific
origin or productxon shall be prohibited. However, if such
indication is accompamcd by the words ‘or equivalent’, it
shall be authorized in cases where the authorities are
unable to give a description of the subject of the contract
using - specifications which are sufficiently precise and
intelligible to all parties concerned.

(3) O] No L 40, 11. 2. 1989, p. 12.
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TITLEV

COMMON ADVERTISING RULES

Article 17

1. Authorities shall make known, by means of an
indicative notice to be published as soon as possible after
the beginning of their budgetary year, the intended total
procurement in each of the service categories listed in
Annex LA which they envisage awarding during the
coming 12 months where the total estimated value, taking
account of the provisions of Article 8, is equal to or greater
than ECU 750 000. Intended contracts for the design of a
work within the meaning of Article 1{c) of Directive
71/305/EEC and of which the estimated value is not less
than the threshold laid down in Article 8 (2) shall be
indicated separately in the notice.

2. Authorities who wish to award a public service
contract by open, restricted or, under the conditions laid
down in Article 13, negotiated procedure, shall make
known their intention by means of a notice.

3. Authorities who wish to award a public service
concession shall make known their intention by means of a
notice.

4. Authorities who wish to carry out a design contest shall
make known their intention by means of a notice.

Article 18

1. Authorities who have awarded a contract or a public
service concession, or which have held a design contest
shall send a notice of the results of the award procedure to
the Office for Official Publications of the European
Communities.

v

2. In cases of public service contracts for services listed in
Annex I.A, public service concessions and design contests,
the notice shall be published in accordance with the
provisions referred to in Article 19.

3. In the case of public service contracts for services listed

in Annex I.B, the authorities shall indicate in the notice
whether they agree on its publication.

4. The Commission shall draw up the rules for
establishing regular reports on the basis of such notices,
and for the publication of such reports in accordance with
the procedure laid down in Article 39 (3).

5. In so far as release of information on the contract
award would impede law enforcement or otherwise be
contrary to the public interest or would prejudice the
legitimate commercial interests of a particular enterprise,
public or private, or might prejudice fair competition
between suppliers, such- information may not be
published.

Article 19

1. The notices shall be drawn up in accordance with the
models set out in Annexes III, IV and V, and shall specify
the information requested in those models. The authorities
may not require any conditions but those specified in
Articles 28 and 29 when requesting information concerning
the economic and technical standards which they require of
suppliers for their selection (Point 13 of Annex IILB,
point 12 of Annex III.C, and point 11 of Annex III.D).

2. The following provisions of Directive 71/305/EEC
shall apply:

(i) Article 12 (6), (8) and (13) concerning publication of
notices;

(ii)  Articles 13 to 15 concerning minimum time limits for
the phases of award procedures and communications
between authorities and candidates;

(iii) Articles 15a and 15b concerning minimum time limits
for the award of public service concessions and
contracts to be awarded by concessionnaires;

{vi) Article 19 concerning voluntary publication of notices
in  the Official Journal of the European
Communities. ‘

3. The conditions for the establishment, transmission,
reception, translation, accumulation and distribution of the
notices referred to in paragraphs 1 and 2 and in Articles 17
and 18, and of the statistical reports provided for in
Articles 18 (4) and 38 and the reference in the notices to
particular CPC positions within the categories of services
listed in Annexes.A and LB may be modified in

accordance with the procedure laid down in
Article 39 (3).
TITLE VI
Chapter 1

Common rules on participation

Article 20

Contracts shall be awarded on the basis of the criteria laid
\down in Chapter 3, taking into account Article 21, after

44
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_the suitability of the suppliers not excluded undeér
Article 26 has been checked by the authorities in
accordance with the criteria referred to in Articles 28 and
29. ,

» Article 21

1. Authorities may take account of variants where the
criterion for the award of the contract is that of the
economically most advantageous tender. They shall
indicate in the tender notice whether or not variants will be
considered. Where applicable, any specific requirements for
the presentation of variants shall be stated in the tender
notice or in the contract documents.

Variants must not deviate from minimum specifications
which the authority may have established. Minimum
specifications shall be stated in the tender notice or in the
contract documents.

2. Authorities which have admitted variants pursuant to
paragraph 1 may not reject a variant on the sole grounds

that it would lead, if successful, to a supply contract rather .

than ‘a public service contract within the meaning of this
Directive.

Article 22
1. In the contract documents, the authority may ask the
tenderer to indicate in his tender any share of the contract
he may intend to subcontract to third parties.

This indication shall be without prejudice to the question
of the principal supplier’s liability.

1

2. Where authorities intend to. award a public service
concession, they may:

— either require the concessionnaire to award contracts
representing a minimum of 30 % of the total value of
the services for which the concession contract is to be
awarded, to third parties, at the same time providing
the option for candidates to increase . this percentage.
This minimum percentage shall be specified in the
concession contract,

— or request the candidates for concession contracts to

specify in their tenders the percentage, if any, of the
total value of the concession contract which they intend
to assign to third parties.

Article 23

1. Tenders may be submitted by groups of sﬁppliers.‘

These groups may not be required to assume a specific legal

form in order to submit the tender; however, the group
selected may be required to do so when it has been '
awarded the contract. :

2. Candidates or tenderers may not be rejected on the
grounds that they are either natural or legal persons. Legal
persons, however, may be required to indicate in the tender
or the request for participation the names and relevant
professional qualification of the staff to be responsible for
the performance of the service.

3. Paragraph 2 is without prejudice to national rules
which establish conditions for the setting up of, or the
carrying out of particular activities by, legal persons
governed by the law of the Member States concerned.

Article 24

1. In restricted and negotiated procedures the authorities
shall, on the basis of information given relating to the
supplier’s position as well as to ‘the information and
formalities necessary for the evaluation of the minimum
conditions of an economic and technical nature to be
fulfilled by him, select from among the candidates with the
qualifications required by Articles 26 to 32 those whom
they will invite to submit a tender or to negotiate.

2. Where the authorities award a contract by restricted
procedure, they may prescribe the range within which the
number of suppliers which they intend to invite will fall. In
this case the range shall be indicated in the contract notice.
The range shall be determined in the light of the nature of
the service to be carried out. The range must number at
least five suppliers and may be up to 20.

In any event, the number of candidates invited to tender
shall be sufficient to ensure genuine competition.

3. Where the authorities award a contract by negotiated
procedure as referred to in Article 13, the number of
candidates admitted to negotiate may not be less thari three
provided that there is a sufficient number of suitable
candidates.

4. Each Member State shall ensure that authorities issue
invitations without discrimination to those nationals of
other Member States who satisfy the necessary
requirements and under the same conditions as to its own
nationals. :
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Article 25

1. The authority may state in the contract documents, or

be obliged by a Member State to do so, the authority or -

authorities from which a candidate may obtain the
appropriate information on the obligations relating to the
employment protection provisions and the working
conditions which are in force in the Member State, region
or locality in which the services are to be performed and
which shall be applicable to the services provided on site
during the performance of the contract.

2. The authority which supplies the information referred
to in paragraph 1 shall request the tenderers or those
participating in the contract procedure to indicate that they
have taken account, when drawing up their tender, of the
obligations relating to employment protection provisions
and the working conditions which are in force in the place
where the service is to be carried out. This shall be without
prejudice to the application of the provisions of Article 34
concerning the examination of abnormally low tenders.

Chapter 2

Criteria for qualitative selection

Article 26

Any supplier may be excluded from participation in the
contract who:

(a) is bankrupt or is being wound up, whose affairs are
being administered by the court, who has entered into
an arrangement with creditors, who has suspended
business activities or who is in any analogous situation
arising from a similar procedure under national laws
and regulations;

{b) is the subject of proceedings for a declaration of
bankruptcy, for an order for compulsory winding up
or administration by the court or for an arrangement
with creditors or of any other similar proceedings
under national laws or regulations; .

(c) has been convicted of an offence concerning his
professional conduct by a judgement which has the
force of res judicata;

(d) who has been guilty of grave professional misconduct

proven by any means which the authorities can

justify;

{e) has not fulfilled obligations relating to the payment of
social security contributions in accordance with the
legal provisions of the country in which he is
established or with those of the country of the
authority;

(f) ~has not fulfilled obligations relating to the payment of
taxes in accordance with the legal provisions of the
country of the authority; :

(g) is guilty of serious misrepresentation in supplying the
information required under this chapter.

Where the authority requires of the supplier proof that
none of the cases quoted in (a), (b), {c), (€), or (f) applies to
him, it shall accept as sufficient evidence:

—- for (a), (b), or (c), the production of an extract from the
‘judicial record’ or, failing this, of an equivalent
document issued by a competent judicial or
administrative authority in the country of origin or in
the country whence that person comes showing that

- these requirements have been met,

— for (e) or (f), a certificate issued by the competent
authority in the Member State concerned.

Where the country concerned does not issue such
documents or certificates, they may be replaced by a
declaration on oath made by the person concerned before a
judicial or administrative authority, a notary or a
competent professional or trade body, in the country of
origin or in the country whence that person comes.

Member States shall, within the time limit referred to in
Article 19, designate the authorities and bodies competent
to issue these documents and shall forthwith inform the

- other Member States and the Commission thereof.

Article 27

1. Any candidate or tenderer may be requested to prove
his enrolment, as prescribed in his country of
establishment, in one of the professional or trade registers

~or to provide a declaration or certificate as described in

paragraph 3.

2. In so far as candidates for a public contract have to
possess a particular authorization or to be members of a -

particular organization in their home country in order to be
able to perform the service concerned, the authority may
require them to prove that authorization or membership.

3. The relevant professional or trade reglsters or
declarations or certificates are:
commerce —

— in  Belgium, thé' ‘registre  du

Handelsregister’,

— in Denmark, the‘ ‘Erhvervs-og. Selskabsétyreisen’ (the
‘Aktieselskabsregistret’; ‘Foreningsregistret’, or
‘Handelsregistret’),

— in  Germany, the ‘Handelsregister’ and the
‘Handwerksrolle’,
— in Greece, a declaration on the exercise of the
profession concerned made on oath before a notary
- may be required,

Si
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— in Spain, the ‘Registro Oficial de.Contratistas del
‘Ministerio de Industria y Energia’, :

— in France, the ‘registre du commerce’, and the
‘répertoire des métiers’, ‘

— in Italy, the ‘Registro della Camera di commercio,
industria, agricoltura e artigianato’ or the ‘Registro
delle commissioni provinciali per Partigianato’,

— in Luxembourg, the ‘registre aux firmes’ aﬁd the ‘réle
de la Chambre des métiers’,

— in the Netherlands, the ‘Handelsregister’,

— in Portugal, the ‘Commissio de Alvards de Empresas de
Obras Publicas e Particulares’ (CAEOPP) or the
‘Registo Nacional das Pessoas Colectivas’,

— in the United Kingdom and Ireland, the supplier may be
requested to provide a certificate from the ‘Registrar of
Companies’ or the ‘Registrar of Friendly Societies’ or, if
he is not so certified, a certificate stating that the person
concerned has declared on oath that he is engaged in
the profession in question in the country in which he is
established in a specific place under a given business
name.

Article 28

1. Proof of the supplier’s financial and-economic standing
may, as a general rule, be furnished by one or more of the
following references:

(a) appropriate statements from banks or evidence of
relevant professional risk indemnity insurance,

(b) the presentation of the supplier’s balance sheets or
extracts therefrom, where publication of the balance

sheets is required under company law in the country in

which the supplier is established,

(c) a statement of the undertaking’s overall turnover and

its turnover in respect of the services to which the-

contract relates for the three previous financial years.

2. The authorities shall specify in the notice or in the
invitation to tender which reference or references they have
chosen and which references other than those mentioned
under paragraph 1 are to be produced.

3. If, for any valid reason, the supplier is unable to
provide the references requested by the authority, he may
prove his economic and financial standing by any other
document which the authority considers appropriate.

Article 29

1. The ability of suppliers to perform services may be

evaluated -in particular with regard to their skills,
efficiency, experience and reliability.

2. Evidence of the suppliers’ technical capability may be
furnished by one or more of the following means according
to the nature, quantity and purpose of the services to be
supplied:

(a) the suppliers  educational and  professional
qualifications and/or those of the firm's managerial
staff, and in particular, those of the person or persons
responsible for performing the services;

(b) a list of the principal services supplied in the past three
years, with the sums, dates and recipients, public or
private, involved;

— where supplied to authorities, evidence to be in the
" form of certificates issued or counter31gned by the
competent authority,

— where supplied to private purchasers, delivery to
be certified by the purchaser or, failing this, simply
declared by the supplier to have been effected;

{c) indication of the technicians or technical bodies
involved, whether or not belonging directly to the
supplier, especially those responsnble for quality
control;

-(d) a statement of the suppliers’ average annual

manpower and the number of managerial staff for the
last three years;

(e) a statement of the tool, plant or technical equipment
available to the supplier for carrying out the services;

(f) a description of the suppliers’ measures for ensuring
quality, and his study and research facilities;

(g) where the services to be provided are complex or,
exceptionally, are required for a special purpose, a
check carried out by the authority or on its behalf by a
competent official body of the country in which the
supplier is established, subject to that body’s
agreement, on the technical capacities of the supplier
and, if necessary, on his study and research facilities
and quality control measures.

(h) indication of the share of the contract which the

supplier may intend to sub-contract.

3. The authority shall specify in the notice or in the
invitation to tender which references it wishes to receive.
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4. The extent of the information referred to in Article 28
and paragraphs 1 to 3 of this Article must be confined to
the subject of the contract. Authorities shall take into
consideration the legitimate interests of the suppliers as
regards the protection of their technical or trade-related
secrets. ' ’

Article 30

Shoud authorities require the production of certificates
drawn up by independent bodies for attesting conformity

of the supplier to certain quality assurance standards,

reference should be made to quality assurance systems
based on the relevant EN 29000 European standards series
certified by bodies conforming to the EN 45000 European
standards series. Authorities shall recognize equivalent
certificates from bodies established in other Member States.
They shall also accept other evidence of equivalent quality
assurance measures from suppliers who have no access to
such certificates, or no possibility of obtaining them within
the relevant time limits.

Article 31

Within the limits of Articles 26 to 29, the authority may
invite the suppliers to supplement the certificates and
documents submitted or to clarify them.

Article 32

1. Member States who have official lists of recognized
suppliers must  adapt them to -the provisions of
Articles 26 (a) to (d) and (g) and of Articles 27 to 29.

2. Suppliers registered in these lists may, for each
contract, submit to the authority a certificate of
registration issued by ' the competent authority. This
certificate shall state the references which enabled them to
be registered in the list and the classification given in this
list.

3. Certified registration in such lists by the competent
bodies shall,. for the authorities of other Member States,
constitute a presumption of suitability corresponding to the
supplier’s classification only as regards Articles 26 (a) to (d)
and (g), 27, 28 (b} and (c) and 29 (a).

Information which can be deduced from registration in
official lists may not be questioned. However, with regard
to the payment of social security contributions, an
additional certificate may be required of any registered
supplier whenever a contract is offered. :

v

The authorities of other Member States shall apply the
above provisions only in favour of suppliers who are
established in the country holding the official list.

Chapter 3

‘Criteria for the award of contracts

Article 33

1. Without prejudice to national law, regulation or
administrative provision on the remuneration of certain
services, the criteria on which the authorlty shall base the
award of contracts may be:

{a) when the award is made to the economically most
advantageous tender, various criteria relating to the
contract: for example, quality, technical merit,
aesthetic and functional characteristics, technical
assistance and service, delivery date and period of
completion, price; or

'

(b) the lowest price only.

2. Where the contract is to be awarded to the
economically most advantageous offer, authorities shall

state in the contract documents or in the tender notice the

award criteria which they intend to apply and the intended
ranking or weighting they intend to use.

3. Paragraph 1 shall not apply when a Member State
bases the award of contracts on other criteria, within the
framework of rules in force at the time of the adoption of
this Directive whose aim it is to give preference to certain
tenderers, on condition that the rules mvoked are
compatible with the Treaty

Article 34

1. If, for a given contract, tenders appear to be
abnormally low in relation to the transaction, the authority
shall request, in writing, details of the constituent elements
of the tender concerned. It shall, in particular, enquire
whether the tenderer is an authority within the meaning of
Article 1 (b), whether the tenderer is in receipt of any form
of State aid and' whether the aid has been notified to and
received the approval from the Commission pursuant to

Article 93 (3) of the Treaty.

Authorities shall verify the constituent elements of the
tenders concerned, taking account of any explanations
received, before deciding on the award of the contract or
on the rejection of a tender.
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2. In the case of a tender submitted by a public authority
or a public enterprise, the authority shall in particular
enquire whether the tender is influenced by public funds
allocated for ‘

{a) the setting-off of operating losses;
(b) the provision of capital;
{(c) non-refundable grants, or loans on privileged terms;

(d) the granting of financial advantages by foregoing
profits or the recovery of sums due;

{e) the foregoing of a normal return on public funds
used; '

(f) compensatioh for financial burdens imposed by the
pyblic authorities. :

It shall inform the Commission if it interids to award a
contract to a tenderer whose tender is influenced by any of
these characteristics.

3. Authorities may, reject tenders which are abnormally
low owing to the receipt of State aid only if they have
consulted the tenderer and if the tenderer has not been able
to show that the aid in question has been notified to the
Commission pursuant to Article 93 (3) of the Treaty or has
received the Commission’s approval. Authorities which

reject a tender under these circumstances shall inform the

Commission thereof.

-

4. If the contract documents provide for its award at the
lowest price tendered, the authority must communicate to
the Commission the rejection of tenders which it considers
to be too low.

TITLE VII
Final provisions

)

Article 35

Until 31 December 1992, this Directive shall not prevent
the application of existing national provisions on the award
of public service contracts which have as their objective the
reduction of regional disparities and the promotion of job
creation in regions whose development is lagging behind
and in declining industrial regions, on condition that the
provisions concerned are compatible with the Treaty, in
particular with the principles of non-discrimination on
ground of nationality, freedom of establishment and
freedom to provide services, and with the Community’s
international obligations.

Article 36

1, Member States shall inform the Commission of
national provisions covered by Articles 33 (3) and 35 and
of the rules for applying them.

2. Member States concerned shall forward to the
Commission, every year, a report describing the
implementation of these provisions. The reports shall be
submitted to the Adv1sory Committee for Public
Contracts.

Article 37

. The calculation of time limits shall be made in accordance

with Council Regulation (EEC, Euratom) No 1182/71 of
3 June 1971, determining the rulcs applicable to periods,
dates and time limits (1).

Article 38

" 1. In order to complete the information obtained on the

basis of the award notices under Article 18, Member States
shall each year, at the latest by 31 October, forward to the
Commission a statistical report for the preceding year
concerning inter alia the total value of contracts awarded
which are below the thresholds laid down in Article 8 and
which would otherwise have been covered by this
Directive. Details shall be fixed according to the procedure
laid down in Article 39 (3).

" 2. The Commission shall determine the nature of any

additional statistical information, which is required in
accordance with this Directive, in accordance with the
procedure laid down in Article 39 (3). -

Article 39

1. The Commission shall be assisted by the Advisory
Committee for Public Contracts set up by Decision
71/ 306/ EEC.

2. As regards procurement of telecommunications services
falling within category 5 of Annex LA, the Commission
shall be assisted by the Advisory Committee on
Telecommunications Procurement set. up by Directive
90/531/EEC.

3. Where reference is made to the procedure laid down in
this paragraph, the representative of the Commission shall
submit to the Committee a draft of the measures to be

.taken. The Committee shall deliver its opinion on the draft

within a time limit which the chairman may lay down
according to the urgency of the matter, if necessary by
taking a vote.

1) OJ No L 124, 8. 6. 1971, p-1.
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The opiriion shall be recorded in the minites; in addition,
each Member State shall have the right to ask to have its
position recorded in the minutes.

The Commission shall take the utmost account of the
opinion delivered by the Committee. It shall inform the
Committee of the manner in which its opinion has been
taken into account.

4. The Committees shall examine, on the initiative of the
Commission or at the request of a Member State, any
question relating to the application of this Directive.

Article 40

1. The Member States shall inform the Commission of
any. general difficulties encountered, in law or in fact, by
their undertakings in securing the award of public service
contracts or public service concessions in third countries.

2. The Commission shall report to the Council, before
31 December 1991 and then periodically, on the opening
up of public service contracts and concessions in third
countries and on the state of negotiations with these
countries on this subject in the GATT framework or
elsewhere.

3. Whenever the Commission establishes, either on the
basis of the reports referred to in paragraph 2, or on the
basis of other information, that a third country, as regards
the award of public service contracts or concessions,

(a) does not grant Community undertakings effective
access comparable to that granted by the Community
to undertakings from that country;

(b) does not grant Community undertakings national
treatment or the same competitive opportunities as
available to national undertakings;
or

(c) grants undertakings from other third countries more

favorable treatment than Community undertakings;

the Commission may initiate negotiations in order to
remedy the situation.

4. Under the conditions referred to in paragraph 3 (b) and '

{c), the Commission may decide, in addition to action
taken pursuant to that paragraph, that the award of public
service contracts or concessions to:

(a) undertakings governed by the law of the country in

question;

. (b) undertakings affiliated to the undertakings specified in

(a) and having their registered office in the
Community but having no effective and continuous
link with the economy of-a Member State;

{¢) tenders which have as their object services originating
in the country in question;

may be suspended or restricted during a penod to be
determmed in the decision. -

The Commission may decide on the appropriate measures
either on its own initiative or at the request of a Member
State, after consulting the Member States in accordance
with the procedure laid down in Article 39 (3). Where the
Commission is asked to take action by a Member State, it
shall take a decision within a maximum period of three
months of receipt of the request.

It shall notify the Council and the Member States of the
decisions taken.

Any Member State may refer the Commission’s decision to
the Council within a maximum period of four weeks from
the date of the decision.

The Council, ‘acting by qualified majority, may take a
different decision within a maximum period of three
months of such referral.

5. This Article is without prejudice to the obligations of
the Community in relation to non-Member countries.

Article 41

Article 1 (1) of Dll‘CCthC 89/665/EEC (1) is replaced by
the following:

‘1. The Member States -shall take the measures
necessary to ensure that, as regards contract award
procedures falling within the scope of Directives
71/305/EEC, 77/62/EEC, and .../.../EEC(*),
decisions taken by the contracting authorities may be
reviewed effectively and, in particular, as rapidly as
possible in accordance with the conditions set out in the
following Articles, and, in particular, Article 2 (7) on
the grounds that such decisions have infringed
Community law in the field of public procurement or
national rules implementing that law.

(*) O No L 00, 00. 00. 0000, p. 0.’

(1) OJ No L 395, 30. 12. 1989, p. 33.



Official Journal of the European Communities

31.1.91

No C 23/16

Article 42

Not "later than three years after the time limit for
compliance with this Directive the Commission, acting in
close cooperation with the Committees referred to in
Article 39, shall review the manner in which this Directive
has operated including, in particular, the effects of the
application of the Directive to procurement of services
listed in Annex I.A and the provisions concerning technical
standards. It shall evaluate, in particular, the prospects for
. the full application of the Directive to procurement of other
services listed in Annex LB, and the effects of in-house
performance of services on the effective opening-up of the
market in this area. It shall make the necessary proposals to
adapt the Directive accordingly.

Article 43

- Member States shall implement the laws, regulations and
administrative provisions necessary to comply with this

Dire’ctive by 1 March 1992. They shall forthwith inform
the Commission thereof.

When Member States adopt these provisions, these shall
contain a reference to this Directive -or shall be
accompanied by such reference at the time of their official
publication. The procedure for such reference shall be
adopted by the Member States.

Article 44
Member States ensure that the texts of the basic provisions
of domestic law, whether -laws, regulations or

administrative provisions, which they adopt to implement
this Directive, are communicated to the Commission.

Article 45

* This Directive is addressed to 'the‘Member States.
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ANNEX LA

Services in the ;ense of Article 9

Category

Title

CPC division, group, class

or sub-class
1 Maintenance and repair services 6112, 6122, 633, 886
2 Land transport services, including armoured car services, and | 712 (except 71235), 7512,
courier services, except transport of mail 87304 ‘
3 Air transport services of ; passengers and freight, except | 73 (except 7321)
| transport of mail ’
4 Transport of mail by land, except rail, and by air 71235 , 7321
5 Telecommunications services 752 (1)
6 Financial services: ex 81, 812, 814
(a) Insurance services
(b) Banking and investment services remunerated by fees,
commissions, or comparable types of remuneration (2)
7 Computer and relatéd services 84
8 R&D services (3) 85
9 Accounting, auditing and bookkeeping services 862
10 Market research and public opinion polling services 864
n Management consulting sérvicgs and related services 865, 866 (4)
12 Architectural services; 867
Engineering services and integrated engineering services;
Urban planning and landscape architectural services;
Related scientific and technical consulting services;
Technical -testing and analysis. services
13 Advertising services 871
14 Building-cleaning services and property management services 874, 82201, 82202
15 Publishing and printing services on a fee or contract basis 88442
16 Sewage and refuse disposal; sanitation and similar services 94

(1) Except voice telephony, telex, radiotelephony, paging and satellite services. )
(2) Except activities involving primary government bonds and activities involving public debt management.
(3) As defined in the ninth recital. .

(4) Except arbitration and conciliation services.

No C 23/17
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ANNEX LB

Services in the sense of Article 10

CPC division, group,

Category Title class or sub-class
17 Hotel and restaurant services 64
18 Transport services by rail 711
19 Water transport services 72
20 Sui)porting and auxiliary transport services 74 .
21 Financial services ex 81
Banking and investment services not remunerated by fees, ;
commissions, or comparable types of remuneration
22 Legal services 861
23 Placement and supply services of personnel 872
24 Investigation and s,ecurifyI services {except afmoured car | 873 (except 87304)
services) : .
25 Education and vocati'ona,l educational services 92
- 26 Health and social services 93
27 Recreational, cultural and sporting services 96

28

- Other services

L}

e
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ANNEX I

Definition of certain technical specifications

For the purpose of this Directive the following terms shall be defined as follows:

. ‘Technical specifications: the totality of the technical prescriptions contained in particular in the tender

documents, defining the characteristics required of a work, material, product or supply, which permits a
work, a material, a product or a supply to be described in a manner such that it fulfils the use for which it is
intended by the contracting authority. These technical prescriptions shall include levels of quality,
performance, safety or dimensions, including the requirements applicable to the material, the product or to
the supply as regards quality assurance, terminology, symbols, testing and test methods, packaging,
marking or labelling. They shall also include rules relating to design and costing, the test, inspection and
acceptances for works and methods or techniques of construction and all other technical conditions which
the contracting authority is in a position to prescribe, under general or specific regulations, in relation to the
finished works and to the materials or parts which they 1nv§l

. ‘Standard’: a technical specification approved by a recognized staﬂdardizing body for repeated and

continuous application, compljance with which is in principle not compulsory.

. ‘European standard’: a standard approved by the European Committee for Standardization (CEN) or by the
. European Committee for Electrotechnical Standardization (Cenelec) as ‘European Standards’ or

‘Harmonization documents (HD) according to the common rules of these organizations or by the European
Telecommunications Standards Institute (ETSI) as a ‘European Telecommunication Standard’ (ETS).

‘European technical approval’: a favourable technical assessment of the fitness for use of a product, based

on fulfilment of the essential requirements for building works, by means of the inherent characteristics of
the product and the defined conditions of applications and use. The European agreement shall be issued by

an approval body designated for this purpose by the Member State.

. ‘Common technical specification’: a technical specification laid-down if accordance with a procedure

recognized by the Member States to ensure uniform application in all Member States which has been
published in the Official Journal of the European Communities. :

‘Essential requirements’: requirements regarding safety, health and certain other aspects in the general
interest, that the construction works can meet. ’



No C 23/20

o

Official Journal of the European Communities ' 31.1.:

10.

11.

!

ANNEX I

i

MODEL CONTRACT NOTICES

"~ A. Prior information

. The name, address, telegraéhic address, telephone, telex and facsimile numbers of the authority, and, if

different, of the service from which additional information may be obtained;

. Intended total procurement in each of the service categories listed in Annex [.A;

. Estimated date for initiating the award procedures, per category;

Other information;

- 5. Date of dispatch of the notice;

Date of receipt of the notice by the Office for Official Publications of the European Communities.

- B. Open procédurc

. The name, address, telegraphic address, telephone, telex and facsimile numbers of the authority.

. Category of service and description. CPC classification.

Place of delivery.

(a) Indication whether the execution of the service is by law, regulation or administrative provision
- reserved to a particular profession.

(b) Refetence of the law, regulation or administrative provision.

(c) Indication whether legal persons should indicate the names and professional qualifications of the staff

to be responsible for the execution of the service.

Indication whether suppliers can tender for a part of the services concerned.

. Variants:

(2) minimum specifications; \
(b) desirable elements;

(c) where applicable, prohibition on variants.

Durition of contract or time limit for completion of the service.

. (a) Name and address of the service from which the relevant documents may be requested.

{(b) Final date for making such requests.

() Where applicable, the amount and terms of payment of any sum payable for such documents.

(a) Persons authorized to be pfesent at the opening of tenders.

{b) Date, time and place of the opening.
Where applicable, any deposits and guarantees reqﬁired.

The main terms concerning financing and payment and/or references to the relevant provisions.

<&
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12.

13.

14,

15.

16.
17.

18.

10.

11.
12.

13.

Where applicable, the legal form to be taken by the grouping of suppliers winning the contract.

Information concerning the suppllers own position, and information.and formalities necessary for an
appraisal of the minimum economic and technical standards required of the supplier.

Period during which the tenderer is bound to keep open his tender.

Criteria for the award of the contract and their ranking. Criteria other than that of the lowest price shall
be mentioned if they do not appear in the contract documents.

Other information.
Date of dispatch of the notice.

Date of receipt of the no;fce by the Office for Official Publications of the European Communities.

C. Restricted procedure
The name, address, telegraphic address, telephone, telex and facsimile numbers of the authority.
Category of service and description, CPC classification.
Place of delivery. ’

(a) Indication whether the execution of the service is by law, regulation or administrative provision
reserved to a particular profession.

(b) Reference of the law, regulanon or administrative provision.

(c) Indication whether legal persons should indicate the names and professional qualifications of the staff

to be responsible for the execution of the service.

Indication of whether the supplier can tender for a part of the services concerned.

. Envisaged number of suppliers, or range, which will be invited to tender.

Variants:
(a) minimum specifications;
(b) desirable elements;

(c) where applicable, prohibition on variants.:

. Duration of contract, or time limit for completion of the service.

Where applicable, the legal form to be assumed by-the grouping of suppliers winning the contract.

{a) Where applicable, justification for the use of the accelerated procedure.
(b) Final date for the receipt of requests to participate.
(c) Address to which they must be sent.

(d) Language(s) in which they must be drawn up.
Final date for the dispatch of invitations to tender.
Any deposits and guarantees required.

Information concerning the supplier’s own position, and the information and formalities necessary for an
appraisal of the minimum economic and technical standards required of him.

@
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14. Criteria for the award of the contract and their ranking if these are not stated in the umtatlon to
tender.
15. Other information.
16. Date of dispatch of fhe notice.
17. Date of receipt of the notice by the Office for Official Publications of the Eurqpean Communities.
D. Negotiated procedure
1. The name, address, telegfaphic address, telephone, telex and facsimile number of the authoriry.
2. Category of service and description. CPC classification.
3. Place of delivery. -
4. -(a) Indication whether the execution of the service is by law, regulation or admuustranve provision
reserved to a particular profession.
(b) Referencg of the law, regulation or administrative provision.
{c) Indication whether legal persons should indicate the names and professional qualifications of the staff
to be responsible for the execution of the service.
5. Indication of whether the supplier can tender for a part of the services concerned.
6. En’visa‘ged number of suppliérs, or range, which will be invited to tender.
’ 7. Variants:
(a) minimum swdﬁdﬁons;
(b) desirable elements;
(c) where applicable, prohibition 611 variants.
8. Duration of contract, or time limit for completion of the service.
9. Where applicab’]c,‘ the legal form to be assumed by the grouping of suppliers winning the contract.
10. (a) Where applicable, justification for the use of the accelerated procedure.
(b) Final date for the receipt of requests to participate.A
(c) Address to which they must be sent.
' (d) Language(s) in which they must be drawn up. )
" 11. Any deposits and guarantees required.
12, Informatlon concemmg the supplier’s own position, and the information and formalities necessary for an
appraisal of the minimum economic and techmcal standards required of him. .
13. Where applicable, the names and addresses of suppliers already selected by the awarding authority.
" 14, Other information.
15. Date of dispatch of the notice.
16. Date of receipt of the notice by the Office for Official Publications of the European Communities.
17.

Date(s) of previous publications in the Official Journal of the European Communities.

-
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10.

11.

-12.

13.

14.

E. Contract awards
Name and address of the authority.

Award procedure chosen; in case of negotiated procedure without prior pubhcanon of a tender notice,
justification (Amcle 13(3)). CPC classification. :

Category of service and description.

Date of award of contract.

. Ciriteria for award of contract.

Number of tenders received.

Name and address of supplier(s).

. Price or range of prices (minimum/maximum) paid.

. Where appropriate, value and proportion of contract likely to be sub-contracted to third parties.

Other information.

Date of publication of the tender notice in the Official Journal of the European Communities.

Date of dispatch of the notice.

Date of receipt of the notice by the Office for Ofﬁcial Publications of the European Communities.

In the case of contracts for services listed in Annex LB, agreement, by the contracting authority, on
pubhcatlon of the notice (Article 18 (3)).



No C 23/24

Official Journal v(k)f the European Communities

10.
11.
12.
13.
14,

15.

10.

ANNEX IV

A. Design contest notices

\

- The name, addres#, telegraphic address, telephone, telex and fé‘csimi]g numbers of the authority and of the

service from which the relevant documents may be obtained. _ -
Project description.
Nature of the contest: open or restricted.

‘In the case of open contests: final date for recéipt of projects.

. In the case of restricted contests:

{a) the envisaged number of participants, or range;
(b) where applicable,'names of already selected participants; -
(c) the criteria to be applied in the selection of participants;

(d) final date for receipt of requests to participate. '

Where applica_blg, indic;tion whether participation is reserved to a partiéul}xr proféssion.
The criteria to be applic& in the evaluation of projects.

Where applicable, names of selected members of the jt;ry.

Indication whether the decision of the jury is binding for the authori;y.

Where applicable, the number and value of the prizes to be awarded.

Where applicable‘, details on payments to all participants.

ln&dﬁon whether the prize-winners are entitled to be awarded any follow-up contracts.
Other information.

Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the European Communities.

B. Results of design contests

. "The name, address, telegraphic address, telephone, telex and facsimile numbers of the authority.

Project description:

Total’ number of participants.
Number of foreign p;rticipants.
Winner(s) of the contest.
Where ’aﬁplicable, the pdze(sj.
Other information.

Reference of the design contest notice.

. Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publicatioﬁs of the European Communities.






