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PROPOSAL CONCERI{'TNG TI{E CO]{TROL OF }ERGERS .':'I

She Comnission'has juSt :sent
'the iectnt,rol ";'of ,fie.tgerso : :.

a,proBosal to the Counqitr',for. a Regulation on
l

The commission oonsid.ers that th6 g"owing.inrmber of mergers .and. the .

increasing face of ind"ustrial ooncentration make it cssential that more
nodernrand more precise:'legidlat,ion be,introduo.ed. :. ; :i . t.i"''
/\t presentr:'artlcle 86, r^rhich'is the only lega1 ,instrunent that can be
appried.,,in co{t}o11ing mergersi"'provtdes no opportunity for'systematio
preoerger intervention. Article 86 catches only mergers which:are ,a]read.y
conswmated. and. which constitute an abuse of a d.ominant position; it
requires a case-by-case approach, and it is only after the event that
mergers can be broken up"

The Commission is of the opinion that, in view of the current trend. toward.s
ooncentrationr merger contror of this type is no longer capabLe of
guaranteeing frthe institution of a system ensuring tha"t competition in the
cotunon narket is not distorted.' (Articre r(r) of the ffic rreaty)"

As it has alread.y stated on several occasions, the Commission believes that
the conrnon market calls for European-scale finns" Reinforcirrg the
competitiveness of firrns by neans of roergers is certainly advisable as a
way of integrating the marketg. However, the freed.om of choice and the
freedorn of action of consumers, buyers arrd sellers within the comnon r.rarket
must be safeguarded."

The proposed. rules are forrnded. on Articlcs BT and 235 of the ffic rreaty"
The main provisions are as foLlov,is:

(:.) Mergers which give the firms involved. the power to hamper effective
conpetition rrithin the conmon market are incompatible ';rith the conmorr market
if trade betirreen I'tenber States is liable to be affected.

(ii) Mergers nhich are not like1y to give the firrns invoLved the poler to
hamper effective competition are not caught by the Regulation. [iergers
between firns lthose combined. ennual sales total less than 200 million writs
of account and which hold not rnore than 25{" of the rnarket in aqy l{ember
State are automatically cxempt.

(iii) The Cornmission may exenpt mergers which are ind"ispensable for the
Teconciliation of the Comrorurity aims, especially in the context of conmon
policies adopted. by the Community,

(i,t) A system of control prior to large-scale $ergers is to be introduced.
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The proposal oaLls for prernerger notification when the contalned. annual
sales of the firms involved totals 1 C00 million units of accourrts. For
three nonths after notification the firurs mwt refrain frore going ahead urith
the merger unless the Commission authorizes them to proceed. Once tbe three
nonths are over, it uri1l norma,lly be permissible to consurnnate the mergero

(") tlhere the Cornmission believes that a merger could prove to be

incompatible with the preservrrtion of effective competition, it wil-I
initiate investigations, which rnust not take nore than nine nonths" 'l"Iith
respgct ito mqrgq1's,of Which the Commission has been notifiedr the
investigations'nust comrnence at the latest on the expiring of the three-
month eta"rdstil-}.

ll1ere,,ig,;no presunptlqn that a nerger is inoo$patible with;th0-ipomnon'market
just tecause it is being imrestiga,ted, and there is normally',ao."robligation
io hold up the mergor unlsss the Comnnission takes a fornal d.ecision that it
must be:haLted pend-ing:thEr,Comnlissionfs,final deci'$ion; ;.' '.: ' :

' ",j ' : '.("i) Foilowing the invggtiga.tiops, the ConroissiOn.qay either'ta^ke no

further action or declare that the merger is incompatible, ad perhaps order
gteps,,to be taken to break,it up, It rngy,',also exernpt mergeTg whioh are

indispgesrttu,for,the aqhievrlrent:'9f, aims,'r,lhi.oh *rs:of, impprtance,to the
Goryprgx.itlr,''agr.a'whole. r, i :.','' '., ' i ,:--. .,,, r" ' ::jr'ir '
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PROPOSITION DE LA COMMISSION H{'MATIERE DE CONTROLE Dffi CONCU{TRATIONS

La Cornrnission vient de soumettre au Conseil rme proposition d.e ttsglementsurrle c9ntr61e d.es qoncentpations d.tentr:eprises.. :

., 1;i r,11 
1 r. . . .. 'r :

E1le estime e+ effet qug le nombre croissant des concentrations et
Itacc6l6ration c1u rythme aes concentrations rendent n6cessaire la mise en
place-dlu{ru 16gis1.at1on plus mod.erne et,p}us pr6cise en }a mati6re. ,;

.-:.: ,.
.,i Aqtuqll,'ernenJ, ltarticle 86, qui constitue le seul inst,runent' jurid.ique

applicable en matiErp d.e contr6le,d.es concentrati.ons, neir.,perrnet ni une interven-tion pr6alable, ni wre intervention syst6matique : il suppose gue 1a concentration
gui- constit.ue irne exploitation,abusive :dirjne position dominante ait d6 ji. 6t6
reallsee.et ne permetrr ,cas,-par casr quo d.es rnesures de d6concentration d, posteriori"

-1:; ,. 'tr i''.,I i;.i.t:'., r' .l ..'... li ,-. .:-.,' , ... ,:

.f' Co.ryni11ioar:'es,t ,dtavis quel f,q.ce :b. 1t'6volution actuelle de,Ia:'ccjnceritration,
un tel contrOle nrest plus d.g natwe: d garantir ilLt6tablissement dlun r6gfrne
assurant que la concumence ntest pas faussde d.ans le mar.ch6 communs(article 3 f
du Trait6 CEE).

Comme elle lta d-6jb soulign6 5. plusieurs reprises, la Commission estime
que 1e march6 commun exige des entreprises d.e taille europ6enner Le renforcement
d'e la capacit6 concurrentielle des entreprises par la voil d-top6rations d.e concen-tration est certainement souhaitabLe comme instrurnent d.rint6gration d.es march6s.I1 convient cependant que soit sauvegard.6e la libert6 d.e choix et d.ractivit6 des
coneommateursr d-es fourrnisseurs et.d.es acheteurs i ltint6rieur du march6 cofimurtr

La r6glementation propos6e est bas6e sur les articles 87 et 235 du trait6Cffi , et pr6voit pour lressentiel que :

- Les op6rations d.e concentration qui d.onnent aux entreprises participantes 1epouvoir d.e faire obstacie 5, une concurrence effective i lrini6rieur du march6
communr sont incompatibles avec 1e march6 communr cl:.ns 1a mesure of 1e comnerce
entre Etats membrcs est susceptible d.r6tre affect6.

- Les op6rations qui ne sont pas susceptibles d.e d.onner arix entreprises partici-
pantes Ie pouvoir d.e faire obstacle A, une concurrence effective sont exclues d.elrapplication du rdglement. Le r6glement prdcise i. cet effet que cette exclu-sion joue d'e pLein droit pour toutes les concentrations oi, les entreprisesparticipantes r6alisent un chiffre d.raffaires annuel total inf6rieur a 200millions drunit6s d.e compte et ne d.6tiennent pas non plus une part d"e march6sup6rieure b" 2J o/o dans aucun pays membre.

- La Commission peut exempter de l?incompatibilit6,des op6rations d.e concentrationqui srav6reraient ind.ispensables pour permettre d.e concilier d"iff6rents objectifs
communautaires, notamment d,ans 1e cadre d.es politiques cormunes arrdt6es par le
Communaut6.
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- Un systbme de contrOle pr6alable des op6rations d.e concentration importantes
est mis en place.

A cet effet, 1e projet pr6voit Ia notification pr6a1ab1e d.es op6rations de
concentration lorsque les entreprises participantes r6alisent ensemble un
chiffre d.taffaires annuel d.tun milliard- d.runit6s de compter Cette notifica-
tion pr6afable bst'rrassortie d.ruh:d6-1di suspensif d"e trois mois end.6ans 1egue1
les entreprises d-oivent surseoir d la r6alisation d.e Ia concentration, i moins

gue la Cornmission ne 1es informe auparavant qur eIles peuvent procdd.er b. cette
r6alisatiorrr A lrissue Ce ce d.61ai, 1es entreprises peuvent, en principe,
r6af i s er -1 I.o.p6rqt i on, de. cencentrs,ti,on..,,',.-. :...: :-r'.

- ;J;;;;1;r;;;" ;r; ;;;;" "nu,"i*" u; ;;";;;,""r"" pourrait se

1,.; .1,r$v6fer inconlsa.t+ble avec. le.maint:-en:ilune :conoul?ence ef,fectlie, 6l1e engage
r:ne proc6dure d.tinstruction" d.ont'la dur6e mafiimumriestird.e neuf mbis. A 1i6gbfd.
des op6rations de concentration notifi6es, la Commission engage 1a proc6dure
au, plus tard;'d '1;t elpillation:du "d61al suspensif de trois mois. l

... i '- . . . .- . r''.

Lrengagerncntiile,rLa proc6clui"e ne pr6juge pas f incorirpatibil"l+6 :de trt'oF6ration
d.e concentration en cause et nra normalenent pas d"reffet suspensif, b moins

.quer:{.a', Commissioni nb' prenne une, d6cision sirspendant la r6aL:isatj.on d.e la
-. , r'co$o.entration:jusqur,ir d6,cision: finale de :Ia dbmmission. '

- Ira Cotnmission p€etr,.,:a1l teffrTe. de trliiistruction, solt'blasser r:rre,affaire, sloit \

n,i',:",, 'r ':r ogrst&tef ;trrlncompat,ibiLit6irdiune op6ratien. d"e": concentr:i,tlon et, 6ventuell.emerd i
crd.or:ner d.es mesures d-e d6concentration" Ellc peut aussi relever de lfirrcornpa-

, r.: r,ibiil"i-t6r,1er:' opirati'ons dc ooncehtration ind.isperisables; i la r6ali-sation
d.tobjectifs dr.int6r€t g6n6rril d.e.la Communaut6. i:,,
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