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/ INTRODUC TION

The.context of this paper could be said to be a dual mtellectual turn w1thm aspects of
European Union studies. Limiting the range of observation in the first place to law
alone, one can first point out that there has been a move away from European
Community law practised as a discipline involving essentially and largely exclusively
»I'the description and analysis of the positive law. Influences from integration theory
- and: legal theory have made their presence strongly felt, and what has emerged is a
'mofe open textured discipline which I have elsewhere characterised as ‘European
Union Legal Studies’. This paper seeks specifically to deploy some arguments drawn
from feminist legal theory, and feminist theory more generally.'! Secondly, in the
wider terrain of European Union -studies. more.-generally — itself already an
interdisciplinary enterprise — there - has been a noticeable turn towards ‘normative
theory’, or meta-theory as some would have it. In other words, there is a widespread
acknowledgement that in examining the process, context, form and substantive
content of European integration, recourse needs to be had to more than theories which
account for the behaviour of actors including Member States, EU institutions and
other sub-state and non-state actors, but also theories which engage with the
normative underpinnings of a polity-formation process in postnational conditions.
- That normative theory itself could so easily — like much normative political theory
generally be subject to feminist analys1s - ER

: It is against that background that thiS paper attempts to conmder the intersection of
gender and EU law. It does so.in thé-context of the endeavour to go ‘beyond Article
. 119’. In other words, it looks beyond the most obvious engagement of EU law with
the legal status of women (and men) as actors within the market place for labour,
which takes the form of a treaty-based and fully legally enforceable guarantee of
equal pay for equal work, plus an associated legal framework for equal treatment in
other aspects of employment and related matters. That is not to say that the whole
- realm of sex discrimination law should suddenly be dismissed as unimportant..On the
contrary, inevitably the legal regulation of equality and the creation of a regime to
. guarantee non-discrimination on grounds of sex under the law  will feature
prominently in any analysis of the gendered nature of EU law. However; the ‘basic
- proposition from which I start in this paper is that there is a substantial difference
between , on the one hand, studying, analysing and prsenting a field of law defined by
reference to specified legal categories such as ‘non-discrimination’ or ‘the right to
equality’, and, on the other hand, beginning an analysis with a non-legal category
such as ‘gender’.

A brief comment is needed on why the term ‘feminist’ is deployed throughout this paper and

- in its title. Analyses problematising ‘gender’ do not necessarily have to be ‘feminist’; this
paper, however, self-consciously acknowledges a debt to an essentially political project to
address the situation of women within state, society and economy, and the associated
sensitivity to the question of difference and the issu¢ of equality. Jenny Chapman, “The
Feminist Perspective’ in David Marsh and Gerry Stoker (eds.), Theory and Methods in
Political Science, London: Macmillan, 1995 is rather helpful on this point. Once the point
about feminism is clear, I feel no need to be apologetic about indulging in my penchant for
normative theory.



] IMPORTING GENDER INTO EU LAW: SOME PRELIMINARY
THOUGHTS

What is meant by ‘importing gender’ into EU law?? In this context, I take it to be the
endeavour to uncover the (hidden?) ‘gendered character’ of aspects of the legal order,
legal actors and legal processes of the European Union.? It is easy to consign the
‘gendered approach’ to being ‘just’ another ‘strand’ of thinking, for example, about
laws, institutions, processes, concepts, etc. Two essential points need to be made here:
‘gendered’ approaches must not be ghettoised as merely providing, for -instance,
useful insights in relation to a limited range of social or political institutions (such as
the family or the household); on the contrary, they offer potentially a wholly different
perspective on institutional behaviour, suggesting, for example, relationships between
institutional settings and individual actors which are structured by connexity,
associability and trust, rather than by choice, preference-formation and maximisation,
and the conceptual separation, even cleavage, between actor and institution.

Second, there is no single universal approach to ‘importing gender’. Indeed, the
controversy of ‘feminist method’ has sustained many lengthy academic debates.”
Particularly in the context of legal scholarship, feminist analyses of any kind remain a
form of transgressive if not downright deviant scholarship, in that in any form they
challenge ‘the neutrality which has a central place in the framework of modern
thought and in the modern ideal of the rule of law’.” If only as a political point (and in
keeping with a general scepticism about ‘grand theories’ which pervades EU studies
as much as it does feminist theory), it is essential to avoid a reciprocal false
universalism in feminist approaches. The feminist canon — if there is one — is a canon
in which dialogic processes of interactive learning between different approaches,
perspéctives, methods and theories is to the fore. So, for example, the importation of
gender might include (amongst other approaches) something as simple as the critique
of doctrinal concepts such as equality and non-discrimination and their
instrumentalization by courts which operate within the paradigm of a -society, an
economy and a polity in which women suffer structural disadvantage as well as, from
time to time, personal prejudice;’ this could well involve, for example, the attempt to
show why ‘equality’ should be construed in substantive rather than in formal terms.
Or it might involve the deconstruction of sexual stereotypes and the critique of sexism
in law;’ or the challenging of dominant ideologies about women, motherhood, family
“life, and the sexual division of labour;® or indeed the transgression of- women’s

2 I have used the term "EU law’ instead of ‘EC law’, as 1 want to include some issues subject to

forms of (sometime soft) legal regulation right across the three pillars of the European Union,
such as the treatment of women as refugees, the securitisation agenda, issues of human rights,
concepts of ‘foreign’ and ‘security’ policy, etc. etc.

See generally Reg Graycar and Morgan, The Hidden Gender of Law, 1990,

For a concise teview of the issues raised in relation to law sce the section on “Feminist
Epistemology’ in Graycar and Morgan, op. cit. supra n.3 at p36 ef seq.

Nicola Lacey, ‘Feminist Legal Theory Beyond Neutrality’, in Nicola Lacey, Unspeakable
Subjects. Feminist Essays in Legal and Social Theory, Oxford: Hart Publishing, 1998, p188.
Gillian More, ‘Equality of Treatment in European Community Law: The Limits of Market
Equality’, in Anne Bottomley (ed.), Feminist Perspectives on the Foundational Subjects of
Law, London: Cavendish Publishing, 1996 and other work by Gillian More. .

7 See Leo Flynn, ‘The Body Politic(s) of EC Law’, in Tamara Hervey and David O’Keeffe
(eds.), Sex Equality Law in the European Community, Chichester: John Wiley, 1996.

E.g. Clare McGlynn, ‘[deologies of Motherhood in European Community Sex Equality Law’,
paper delivered to the SLSA 1999 Annual Conference and the SPTL EC Section Workshop on
The Limits of EC Social Policy, Oxford, March 1999.



marginality in law, under law and as legal subjects, or assessments of the impact of
laws upon women’s (real) lives, including the attempt to’ predlct the- impact of
. pohcy ‘One might also suggest, as I have done in the past,'® that the essence of
feminist method - whatever uncertainties it might generate ~ is to begin with the
‘primacy ‘of women’s’ experience’. In doing so, however, it 'would be important to
stress the relevance of the diversity of women’s experience, in order to avoid the trap
of essentialism. Similarly, in the sphere of international law, the groundbreaking
- analyses challenging the previous ‘immunity’ of international law to feminist analysis
. have demonstrated how international laws and the international legal order has
systematically favoured one sex over the other.'' Thus the impact of much feminist
work on law can be to expose the ways in which a body of knowledge - i.e. legal
" doctrines and legal practices - is constructed in a way which tends to exclude the
1nterests of the less powerful, in particular women (but also other ‘marginal’

groups).'?

One other preliminary point is vital. It is obviously important, when ‘developing
feminist analyses and gendered perspectives of EU law to go beyond the realm of
equal treatment law. The traditional domain of equality law, defined initially by
Article 141 EC on equal pay (Article 119 EEC: as it was in the original Tredty of
Rome) and subsequently through the key 1970s Directives on equal pay and equal
treatment, has itself expanded quite considerably in scope in recent years. -That
expansion 'in scope is in turn matched by the evolving range and complexity of
scholarship which seeks to analyse-that body- of law. Thus, equahty principles are
applied also to state social security and occupational pensions, and to the -self-
employment as well as the employment domains. Atypical workers, who are
- predominantly women, are increasingly the subject  of EU-level regulation. The
specific health and safety concerns of womién in the context of reproduction and
motherhood are dealt with in the Pregnancy Directive, and through the extension of
equal treatment principles to the issue of pregnancy and maternity. Broader ‘family-
friendly’ issues are dealt with in measures such as the Parental Leave Directive, and
numerous soft law measures, and ‘family-friendliness’ is increasingly becoming a
leitmotiv of the Court of Justice’s case law on equality, even if — as Clare McGlynn
contends — within the framework of a ‘traditional’ dominant ideology of motherhood
which- restrlcts women’s autonomy and ‘choices and views them within a discourse of
‘protection”. "> Most recently, the Treaty of Amsterdam which came into force on May

? See the TSER funded project on Predicting the Impact of Policy: A Gender Impact Asessment
Mechanism for Assessing the Probable Impact of Policy Initiatives on Women, University of
Liverpool, Feminist Legal Research Unit, building on the earlier work of Fiona Beveridge and
Sue Nott, ‘Gender-Auditing — Making the Commumty Work for Women in Hervey and

' O’Keeffe, above n.7.

10 "~ Jo Shaw, ‘Law, Gender and the Internal Market’, in Hervey' and O’Keeffe, above 0.7, p287,
- citing Cain, ‘Feminist jurisprudence: Grounding the Theoriés’, in Bartlett and Kennedy,
Feminist Legal Theory, 1991 at p263.
. The locus classicus is, of course, Hilary Charlesworth, Christine Chinkin-and Shelley Wright,
‘ ‘Feminist Approaches to International Law’, (1991) 85 American Journal of International
Law 613,
'3 . See also Finley, “Breaking Women’s Silence in Law: The Dllemma of the Gendered Nature of
Legal Reasoning”, (1989) 64 Notre Dame Law Review 886.
See Case C-243/95 Hill and Stapleton v. The Revenue Commissioners and the Department of
Finance [1998] 3 CMLR 81; Clare McGlynn and Catherine Farrelly, ‘Equal Pay and the
“Protection of Women in Famlly Life”’, (1999) 24 European Law Review 202; McGlynn,
above n.8,



1 1999 makes two key changes: it reinforces through the redrafted Article 141 EC the
possibility of national or regional autonomy in relation to the pursuit of positive
action schemes, a position largely replicating that now reached by the Court of Justice
in the Marschall case!* after its earlier hostility in Kalanke." In Marschall, the Court
adopted a rhetoric on ‘real’ equality which is markedly more sympathetic to the
historic disadvantages suffered by women. As the Court rightly confirmed:

‘... even where male and female candidates are equally qualified, male
candidates tend to be promoted in preference to female candidates particularly.
because of prejudices and stereotypes concerning the role and capacities of
women in working life and the fear, for example, that women will interrupt
their careers more frequently, that owing to household and family duties they
will be less flexible in their working hours, or that they will be absent from
work more frequently because of pregnancy, childbirth and breastfeeding.

For these reasons, the mere fact that a male candidate and a female candidate
are equally qualified does not mean that they have the same chance.’ 16

The second innovation of the Treaty of Amsterdam, is the possibility (although, I
would suggest, not the probability) of ‘mainstreaming’ the approach to social
exclusion which is based on (individual and justiciable) rights and the legal
instrument of ‘discrimination’, which has dominated the EU’s policies of gender
hitherto.!” Article 13 EC is a new law-making power allowing the Council, acting
unanimously after consulting the European Parliament, and on a proposal from the
Commission, to take

‘appropriate action to combat discrimination based on sex, racial or ethnic
origin, religion or belief, disability, age or sexual orientation’.

‘Beyond equality’, scholars have concentrated upon areas of law which have the most
obvious gender relationship, in particular in the way in which they organise
relationships between individuals and states, and between individuals infer se. In
practice, this has meant a concentration upon the law relating to the free movement of
persons. Louise Ackers, for example, opened an important new line of enquiry when
she argued that the provisions on the free movement of workers, in particular, are not
gender-neutral in their impact.’® In particular, she pointed to the relevance of the

1 Case C-409/95 Marschall v. Land Nordrhein-Westfalen {1997} ECR 1-6363.
15 Case C-450/93 Kalanke v. Freie Hansestadt Bremen [1995] ECR [-3051.
16 Marschall at paras. 29-30.

It has not been the only policy mechanism used, of course, even within the field of equality:
see Jane Pillinger, Feminising the Market. Women's Pay and Employment in the European
Community, London: Macmillan, 1992; Sonia Mazey, ‘The European Union and women’s
rights: from the Europeanization of national agendas to the nationalization of a European
agenda?, (1998) 5 Journal of European Public Policy 131, and June Neilson, ‘Equal
Opportunities for Women in the European Union: Success or Failure’, (1998) 8 Journal of
European Social Policy 64. The example of action for women and girls in relation to
education and vocationa! training is also quite different, bearing in mind the limitations of
Community competence; see, on the ‘mainstreaming’ approach adopted here, Teresa Rees,
Mainstreaming Equality in the European Union, London: Routledge, 1998.

Louise Ackers, ‘Women, Citizenship and European Community Law: The Gender
Implications of Free Movement Provisions’, [1994] Journal of Social Welfare and Family
Law 391. See more recently Louise Ackers, Shifiing Spaces. Women, Citizenship and
Migration within the European Union, Bristol: The Policy Press, 1998, Ch. 4. Louise Ackers



differing national welfare regimes — and their gendered impact — within which the
legal framework at EU level must be situated. Kirsten Scheiwe compared the law on
sex discrimination and on the free movement of workers, and found that they treated
the notion of the family quite differently.” In a more recent essay, Isabella Moebius
and Erika Szyszczak provide an important insight when they critique the Martinez
Sala judgment in so far as they concentrate upon Maria Martinez Sala, the woman and
~lone parent caring for dependent ch1ldren rathér than upon Maria Martinez Sala, the
" mobile European Union citizen.?® Yet it is in the latter terms alone that she is
constructed as a legal subject by the Court of Justice.?! Moebius and Szyszczak
trenchantly criticise the Court of Justice for drawing a distinction between work and
~ care which renders the latter invisible to EC law. This mirrors the Court’s famous
statement in the Hofmann that the Equal Treatment Directive is ‘not designed to settle
questions concerned with-the organization of the family, or to alter the d1v1sxon of

* responsibility between parents’. 2 v

In turn, ‘beyond the free movement of persons’ and the substantive ‘free movement’
dimension of Union citizenship (an element of what has been termed ‘market
citizenship’), there is a case for examining closely the gendered impact of many fields
~of EC and EU law. Other fields of social policy would be obvious contenders, and one
could include the impact of the Works Councils Directive upon women’s participation
in the governance of the enterprise and in unions, the effects of the Acquired Rights
Directive on women as employees in restructuring enterprises and industries, and the
‘rapidly growing field of employment policy. There are also good examples to be
-found within the broad internal market field:
e the law on free movement of services (in particular, now that its application to
" health care services is wholly clear; one might also cite the liberalisation -of
“pensions and other financial services as relevant areas for research); -
o freedom of establishment (the interaction between mobility rights and women’s
" *increasingly frequent recourse to self-employment);
. competltlon law (e.g. as pertains to the regulatlon of the third sector).
In & work in progress on the concept of ‘social solidarity’ deployed by the Court of
Justice to alleviate some of the harsher effects of the law of the internal market on the
voluntary sector and (quasi-)public bodies involved in the provision of health and
. welfare services, Tamara Hervey is in practice considering many of these questions.

and Helen Stalford have recently undertaken a similar exercise in relation to the impact of free
movement rules on children, and the status of children under EC law: Louise Ackers and
Helen Stalford, ‘Children, Migration and Citizenship "in the European Union: Intra-
Community Mobility and the Status of Children in EC Law’, The Chzldren and.Youth Services
Review, November 1999, forthcoming.
19 Kirsten Scheiwe, ‘EC Law’s Unequal Treatment of the Family: The Case Law of the
~ European Court of Justice on Rules Prohibiting Discrimination on Grounds of Sex and
Nationality’, (1994) 3 Social and Legal Studies 243.

20 Isabella Moebius and Erika Szyszczak, ‘Of Raising Pigs and Chﬂdren European Law
Review, forthcoming.

2 And in those terms that she is discussed by Sybilla Fries and Jo Shaw, Citizenship of the
Union: First Steps in the European Court of Justice’, (1998) 4 European Public Law 533.

z Case C-184/83 Hofinann v. Barmer Ersatzkasse [1984] ECR 3047 at para. 24. See generally,

on the ‘care’ question, Tamara Hervey and Jo Shaw, “Women, Work and Care: Women’s
Dual Role and Double Burden in EC Sex Equality Law’, (1998) 8 Journal of European Social
Policy 43; Holly Cullen, ‘The Subsidiary Woman’, (1994) 16 Journal of Social Welfare and
Family Law 4. '



There seems, however, no obvious reason to limit ‘gender analysis’ to fields of
substantive law alone; rather, why not subject areas of constitutional and institutional
taw, much of it deriving from the EU rather than strictly from the EC, to a similar
analysis? Important areas to be considered would incude the following: human rights,
asylum, immigration and refugee law under the new free movement Title as well as
the evolving Third Pillar, rules on transparency and openness, rules on representation
and participation, including the evolving regulation of civil society, the third sector,
and the social partners, as well as the better established ECOSOC and Committee of
the Regions. Many of these questions have been the subject, already, of analysis in the
context of feminist interventions into International Law.”

This, then, is an important ~ and thus far underregarded — form of ‘mainstreaming’
within the domain of law and legal discourse. It rejects the suggestion that the
analysis of gender or a gendered analysis can only ever be ‘marginal’,** just because
sex equality law, in turn, can itself be perceived as marginal to the mainstream
concerns of the EU legal order with its internal market project and increasingly grand
ideas of polity-formation and constitution-building **

Having settled the imperative of expanding the scope of feminist and gender-based
analyses, I return to the question of the approach taken in this paper to the issue of
gender. In developing this argument, I have an eye both to achieving a greater
understanding of the interaction between ‘gender’ and the integration project in
contemporary Europe, but also to the appreciation of the role of law in underpinning
gender hierarchy and the task of reconstructing concepts such as justice and equality
in a way which is sensitive to the task of accommodating difference.? ‘Gender’ is not
to be taken as synonymous with ‘women’. It adopts a generally accepted definition of
gender as implying the social relations between and among the sexes.”’ The focus on
relationships encourages an awareness of differences of power, especially economic
power, between men and women considered as a group. As Williams has argued,
feminist analysis has gone beyond the argument that women should be given the same
opportunities as men, thus allowing them to assimilate themselves to the situation of
men.?® The focus on differences helps to highlight, for example, the feminization of
poverty

‘which dramatizes the chronic and increasing economic vulnerability of
women. Feminists now realize that the assimilationists’ traditional focus on

2 See the review by Christine Chinkin, ‘Feminist Interventions into International Law’, (1997)

19 Adelaide Law Review 13, see also work by Doris Buss.

Sex equality law as marginal is implicitly accepted by Ian Ward, who devotes a chapter to the
subject in his book The Margins of European Law, London: Macmillan, 1996.

5 Although many have located sex equality law firmly in a ‘market frame’: see Bob Hepple,
‘Equality and Discrimination’, in Paul Davies ef al (eds.), Euorpean Community Labour Law:
Principles and Perspectives, Oxford: Clarendon Press, 1996 and Catherine Barnard, ‘The
economic objectives of Article 119", in Hervey and O’Keeffe, above n.7. Once in that frame,
it is hard to see how logically sex equality law can be ‘marginal’.

Lacey, above n.5 at p218-9.

Jones and Jénasdéttir, “Introduction: Gender as an Analytic Category in Political Theory”, in
Jones and Jonasdottir (eds.), The Political Interests of Gender, 1988, London, etc.: Sage, at p6.
“Deconstructing Gender”, in Bartlett and Kennedy, Feminist Legal Theory, 1991, Boulder
etc.. Westview Press.
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gender-neutrality may have rendered women more vulnerable to certain
gender-related disabilities that have important economic consequences: 129

I argue that ‘importing gender’ is the task of engaging with ‘embodied difference’
within law, legal institutions and legal processes, especially (but not exclusively) in
"the ways in which individuals relate to or. interact with these laws, institutions and
* processes. As Moira Gatens argues,’ ‘feminists have shown that sexual and racial
differences are embodied differences that have far-reaching effects on the way
individuals are able to engage with institutions’. And, one might add, other
differences based on class, religion, ethnic origin, and sexuality. Such an approach
rejects the disciplining effects of the dominant public/private divide within much
*" liberal theory. As Carl Stychin has argued, this divide is a key spatial marker which
has facilitated patterns of exclusion within polities, especially in terms of gender and
sexuality.’' But, ‘beyond the divide’, as it were, it is possible to envision the constant
negotiation and renegotiation of difference in a context where affinity .overcomes
cruder notions of identity and identification. In similar terms, I have argued
elsewhere,*? in the context of relational approaches to terms such as citizenship and
constitutionalism in the EU, for the spaces and voices which these terms connote to be
" viewed as sites of continuing contestation and negotiation between ‘agents of states
and members of socially-constructed categories: genders, races, nationalities and
others.”*® Thus a gendered analysis, understood in terms of ‘embodied difference’, is
- not the task of reading a fixed category onto EC/EU law, but of engaging in continued
discourse and debate about meanings and effects of legal rules, categories, institutions
and processes. In that sense, it is also a form of ‘contextualised difference’. A politics
of difference posits, moreover, an inclusive definition of those entitled to contribute to

' that debate, and grants to them the necessary recognition of the relevance and vahdlty

of their claims (and their claim to articulate such claims in their ‘own’ language).*

¥ Ibid, at p95.

3" " Moira Gatens, ‘Institutions, Embodiment and Sexual Difference’, in Moira Gatens and Alison
Mackinnon (eds.), Gender and Institutions: Welfare,” Work ana’ Citizeriship, Cambndge
Cambridge University Press, 1998, pl.

Carl Stychin, ‘Dis-integrating Sexuality: Citizenship, Space and the European Union’, Paper
prepared for a workshop on Rights, Identities and Communities of the European Union, Leeds,
April 30 1999, ’ h

‘The Problem of Membership in European Union Citizenship,” in Zenon Bankowski and
Andrew Scott (eds.), The European Union and ils Order, Oxford: Blackwell, 1999; “The
emergence of postnational constitutionalism in the ‘European Union’, Special Issue of the
Journal of European Public Policy, 1999, no. 3 (edited by Thomas Christiansen, Knud-Erik
Jergensen and Antje Wiener).

3 To borrow from Charles Tilly, ‘Citizenship, Identity and Social History’, in Charles Tilly
(ed.), Citizenship, Identity and Social History, Supplement 3, International Review of Social
History, Cambridge: Cambridge University Press, 1996, at pé6.

This approach derives a good deal from the work of James Tully, in particular Strange
Multiplicity. Constitutionalism in an age of diversity, Cambridge: Cambridge University
Press, 1995 and, more recently, ‘Freedom and Disclosure in Multinational Societies’, in Alain
Gagnon and James Tully (eds.), Charles Taylor (Preface), Justice and Stabtln‘y in
Mulfinational Societies, Cambridge: Cambridge University Press, 2000, forthcoming and
‘Identity Politics and Freedom The Challenge of Reimagining Belonging in Multicultural and
Multinational Societies’, Conference on Reimagining Belonging, School for Postgraduate
Interdisciplinary Research on Interculturalism and Transnationality, Aalborg University,
Denmark, May 1999.
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m DEFINING A RESEARCH AGENDA

In the next part of the paper, I want to suggest two different ways of proceeding
further with this approach: through qualitative socio-legal empirical work on law and
legal institutions (in the classic vein of work which looks beyond ‘law in the books’ to
see the ‘law in action’); and through work of a more conceptual nature which works
through feminist critiques of the classics of political theory, and which relies upon
studies of case law and other textual material (e.g. legislation including soft law,
treaty texts, and less formal texts such as reports, etc., from both public and private or
quasi-public bodies (e.g. campaigning reports from NGOs and similar texts are what |
have in mind here)).

In relation to the contribution of socio-legal studies to ‘importation of gender’, the
work of Louise Ackers is very instructive.®® She has gone beyond simply critiquing
the case law in a manner which draws upon concepts of citizenship, welfare and
dependency informed, in particular, by the discipline of social policy. In addition,
Ackers also presents and draws upon a substantial body of empirical evidence based
on a comparative six-country cross-national study involving in depth interviews with
women who migrated within the EU.*® In keeping with the subject matter of the work
(migration), Ackers uses a metaphor of ‘shifting spaces’ to illustrate her overall
approach, and comments upon the complementarity of migration studies and gender
studies as both require (and reward) an interdisciplinary approach. Work such as this,
based on qualitative research methods, not only evaluates the ‘law-in-action’, and
highlights disjunctures between assumptions about women’s migration (they follow a
male breadwinner) and the realities (not as true as might have been expected), but also
tells us a great deal about the relevance of concepts such as citizenship ‘as a vehicle
for the exal?luation of women’s lives and about the problems of operationalising the
concept.’

This approach also appears to invite intensified study of the EU institutions.
Beginning with the Court of Justice, there is, of course, the obvious point about the
absence of women judges and Advocates General,*® except more recently in the Court
of First Instance. However, in terms of the Court as a ‘gendered institution’, it is
relevant also that women participate directly in the work of the Court as
référendaires® and as lawyers appearing before the Court. One can also examine the
role of women as litigants and as givers of evidence. Certainly, it has been the case
that the focus of much Anglo-American research on women and courts, and on the
judicial and forensic processes, has concentrated on a critique of how women are
constructed, e.g. as good or bad mothers, deserving or undeserving, as victims in
domestic violence cases. Women even seem to be subject to stereotypical construction
as witnesses; many in the UK will be familiar with the famous comment by the

s
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Check Harm Schepel work.

Louise Ackers, ‘Citizenship, Gender and Dependency in the European Union: Women and
Internal Migration’, in Hervey and O’Keeffe, above n.7. For more details, see Ackers, Shifting
Spaces, above 1n.18 esp. Chs. 5-8.

7 Ackers, Shifting Spaces, above n.18 at p326.

8 Sally Kenney, ‘The Members of the Court of Justice of the European Communities’,
(1998/99) 5 Columbia Journal of European Law 101.

Sally Kenney, ‘Beyond Principals and Agents: Seeing Courts as Organizations by Comparing
Référendaires at the European Court of Justice and Law Clerks at the U.S. Supreme Court’,
Comparative Politics, forthcoming,
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presiding judge about Mary Archer as ‘fragrant’ in a defamation case brought by her
husband Jeffrey Archer (the novelist) agamst a tabloid newspaper

In the Court of Justice, of course, women’s role as htrgants and witnesses is at a
distance. For these purposes, national courts operate as Community courts, and in the
context of an Article 234 EC reference, it will be the national court which is the
ultimate arbiter of fact, and hence the taker and evaluator of evidence. Some work has
been done about the role of scientific e (Pertise in EU decision-making, including
decision-making by the Court of Justice.** It would be interesting to extend such a
study to see the extent to which the Court has been influenced by ° expert evidence’
where it has made direct statements about gender relations, in cases such as Hofann,
Johnston v. RUC, Hill and Stapleron and Marschall, or in order to assist it in applymg
the.indirect discrimination concept in equal treatment and equal pay cases where it is
requrred to evaluate Member State claims of objectrve justification in relation to
measures which dlsproportlonately dlsadvantage women. Is the Court just ‘old-
fashioned’ in that it denies the march of progress by constantly invoking ‘discredited
theories’ and ‘outmoded assumptions’ about women, as McGlynn implies,  or is
there some more sinister manipulation of the Court’s available repertory or
framework of understandings? It is interesting to note that the Court of Justice is, by
definition, a ‘multicultural’ court — i.e. not only is it cornposed of judges from many
different national legal orders, but it must on a contmurng basis negotrate with and
relate to those varying : national legal orders which feed cases into it via the Article
234 reference (ex Article 177). In other words, one might have expected that such a
~Court would be embedded in or af least comfortable with a concept of ‘ d1fference

Turning to the other institutions of the EU, it is clear in this context that the gender
impact .assessment approach will be extremely useful. Other challenges include
identifying the role of women within processes of political participation — towards the
politics of presence — and looking at women and negotiation processes, and women
within NGOs and other third sector organisations.

Finally, w1th1n this first approach, more could be made of understanding the ‘form of
law’, and in particular the propensity to regulate in this field by means of ‘soft
law’. K We mrght learn, from such a review, something interesting about legal
authonty, in view of the common usage of legal forms which are not binding in a
traditional normative sense. We can begin to. uncover some of the normative
: assumptlons underlying the choice between ‘hard’ law and ‘soft’ law, including
. assumptions about the capacity of law to intervene in social relatlons and about the
appropriateness of such interventions.

The second approach with which this paper is concerned is a form of conceptual
.analysis, which draws upon traditions of normative political theory informed by

40
41
42

Joerges/Neyer/Vos.

McGlynn, above n.8. ’

Fiona Beveridge and Sue Nott, ‘A Hard Look at Soft Law’, in Paul Craig and Carol Harlow
(eds.), Lawmaking in the European Union, London, etc.: Kluwer Law International, 1998.



feminist critique.® It is not difficult to list the concepts which can be subject to

normative reconstruction on the basis of feminist analysis. They include:

o Sovereignty, authority and power (political and legal);

Constitution and polity (including the notion of a ‘republic’);

Legitimacy;

Market, and in that context in particular ‘freedom’, ‘autonomy’ and ‘choice’;

Citizenship: relating to Martinez Sala — the citizen and the woman;

Democracy and participation;

Lower order related concepts: partnership (as possible instrumentalization of

participation and democracy); networks; concepts of efficiency;

Openness and transparency;,

e Social inclusion/exclusion;

e Rights (the invocation of and problematisation of), including fundamental rights,
but also market rights, political rights and social rights.

Each of these concepts is a ‘site of contestation’. In each case, the process of

contestation can be ‘unpicked’ or rendered less opaque through case stidy analysis,

whether of case law or other texts, such as legislative materials, or official or

unofficial reports, etc.** Often, it might be useful to map these sites of contestation

against the construction of the public/private divide which occurs so often within EC

law. In international law, feminist analysis has led to the drawing of a parallel

between the international/domestic jurisdictional boundary, and the oft-used

public/private divide. In contrast, in the context of EU law, there has been a deliberate

attempt by the Court of Justice to deploy the public/private divide specifically in order

to delineate the division between Community and national competence in the context

of sex discrimination law (Hofmann).

The final section of this paper comprises an example of such a conceptual analysis,
largely drawn from an earlier paper on the internal market.*’

v LAW, GENDER AND THE INTERNAL MARKET

The proposition explored through conceptual analysis in this section is that the law of
the internal market embodies a set of values and principles which are inimical to the
interests of women. To support this argument, the proposition must be accepted that
law of the internal market does indeed carry gendered content or reflect a gendered
perspective best understood if one deploys the notion of embodied difference. This
argument will be examined at the end of this section and will be used to examine
some of the assumptions which underlie the political objective of integration, which
lies at the heart of the project to create an internal market within the EU. It might be
thought that the project to create the internal market is of rather historical interest
today, now that the emphasis has shifted onto Economic and Monetary Union, the
creation of Euroland, the emergence of an Employment Policy, the incorporation of
the Schengen acquis and the pursuit of a heavy agenda of securitisation, the
possibilities of constitutionalised flexibility, and the medium-term prospect of

4 I have learnt a lot, in particular, from Nancy Hirschmann and Christine Di Stefano (eds.),

Revisioning the Political: Feminist Reconstructions of Traditional Concepts in Western
Political Theory, Boulder, Col.: Westview Press, 1996.

See analysis of the Report of the International Lesbian and Gay Association Europe, 1998,
Equality for Lesbians and Gay Men: A Relevant Issue in the Civil and Social Dialogue,
Brussels, ILGA Europe (http://inet uni2.dk/~steff/report.htm) in Stychin, above n.31.

4 Shaw, ‘Law, Gender and the Internal Market’, above n.10,
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‘ enlargement. However, I would contend that if one were to seafch for a leitmotiv to
some up the successes and failures of the first forty or so years of the Treaty of Rome,
it would have to be the internal market. ' ‘ ‘ SR

Consequently, in what follows, I shall endeavour not only to offer a gendered analysis
of the internal market, but aos to assess the impact of the internal market and its legal
~ framework upon the citizenship of women. So far relatively little of the politico-legal
- work on the foundations and structures of Union citizenship — a notion closely linked
to the so-called ‘market citizen’ who is the vigorous, combative and competitive
inhabitant of the internal market — has specifically considered the gender aspects of
citizenship. To that end, I consider the two relatéd questions: ‘
~ o can women be ‘market citizens’? and )
. e does the impact of ‘market citizenship’ make it impossible for women to be
European Union citizens? - e : :

At one level, the creation and management of an internal market is the relatively
straightforward core of the integrationist project conceived in Western Europe in the
1950s, and developed since then in terms of scope and ‘geographical spread. The
terminology of the original Treaties might refer to a ‘common market’, but the two

" " ‘concepts can be taken for most practical purposes as synonymous. The creation of a

“market within the EU, without internal frontiers, in which goods, services, labour,
~ enterprise and capital may flow freely clearly goes to the very heart of the integration
" process itself.** At that level, enquiring into the impact of the internal market Gpon
' women requires medium range historical assessment of the change in the economic
“situation of women since the inception of the European Communities. One difficulty
might be’ in separating out the specific impact of the integration processes on
women’s economic status, just as it is difficult for economists to assess the impact of
‘integration as a whole upon patterns of trade and wealth creation. The other level of
analysis is to view the internal market specifically as a political opportunity ‘seized in
the 1980s for the relaunch of an ailing and stagnated EC integration project. The
" momentum created by the so-called ‘1992 project’ may even still continue today,
albeit at a much more attenuated level. ‘

Much was, of course, made of the opportunities of ‘1992’ in official and quasi-official
propaganda.*’ Significant wealth creation was envisaged. That is not to say, however,
that the anticipated impact of ‘1992’ upon women was in any way ignored by the EU
institutions.”® The Commission had a document drawn up on the impact of the
completion of the internal market on women in the European Comminity, with
conclusions that were far from sanguine.* It accepted that women’s unemployment

* See Article 14 EC (ex Article 7A). -

47 Cecchini, The European Challenge 1992: The Benefits of a Single Market, 1998. But see also
the sustained critique provided by Cutler et al, 1992 - The Struggle for Europe. A Critical

Evaluation of the European Community, 1989, Oxford: Berg. " - i

See also the academic commentary: Whitting, “Women and 1992: opportunity or disaster?’,

(1989-90) Social Policy Review 214; Springer, ‘Women - Winners or Losers in the New

Europe’, in Templeton (ed.), 4 Woman's Place?, 1993, Edinburgh: St. Andréw Press;

Catherine Hoskyns, ‘The European Community’s Policy on Women in the Context of 1992°,

(1992) 15 Women'’s Studies International Forum 21. ‘ '

The Impact of the Completion of the Internal Market on Women in the European Community,

Working Document prepared for DGV, CEC, Equal Opportunities Unit, Doc V/506/90-EN,

190. : '
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was higher and that they were more vulnerable to many aspects of restructuring,
particularly in service industries. The European Parliament, in a similar vein, adopted
a Resolution calling for the conditions to be put in place in which men and women
could enter 1993 on equal terms.’® The political conclusions reached by the
institutions have been well backed up by a wealth of statistical evidence, particularly
on women in the labour market,”’

Moreover, a similar tone has been maintained since 1993, as the EU has entered a
new period in which unemployment rather than growth has been the first
preoccupation, and management and administration rather than regulation and policy
initiation have been the leitmotivs of the Commission’s work. There was nothing in
the Green and White Papers on. Social Policy,’* in the material produced by the
Commission in Social Europe, or in the general flow of ‘soft law’ from both Council
and Commission (action programmes, resolutions, and the like) to suggest that the
specific concerns of women are not, at least at some general level, being taken into
account in the policy making process.

There is much in the rhetoric to commend. Many noble statements about ‘real’
equality of opportunity, combating secondary labour markets, protecting atypical
work, developing enhanced training strategies, promoting proper and effective child
care, and such like, are to be found. It is perhaps unfortunate that the Delors White
Paper on Growth and Competitiveness™ appeared to make little of sex differences in
patterns of unemployment - a point recognized by the ECOSOC in its Opinion on that
document.’* The point was also picked up by a Resolution of the Council and of the
Representatives of the Member States meeting within Council of December 1994 on
equal participation by women in an employment-intensive economic growth strategy
within the European Union.*®> The upbeat rhetoric is best captured by the very last
paragraph of a 1994 Council Resolution on a European Union social policy which is
to include™

by means of an ongoing process, specific matters relating to women and men
and to equal opportunities for them, in the definition and implementation of all
Community policies and, to this end, to strive towards developing methods for
the ongoing integration of equal opportunities for women and men in
economic and social policies.

Is it fair, in the light of the forgoing, to suggest that there is really a problematic
relationship between the category of gender and the values of the internal market? At
a simple practical level, there is a marked failure on the part of the EU institutions to
live up to the principles established at a rhetorical level. A detailed examination of EU

5 Resolution on the 1992 Single Market and its implications for women in the EC (OJ 1991,
C48/222); see also Report drawn up on behalf of the Committee on Women’s Rights on the
1992 Single Market and its implications for women in the EC (Rapporteur van Hemeldonck),
EP Doc. 143.485/fin, December 6 1990,

3 See for example EUROSTAT, Women in the European Community, 1992, Luxembourg:

OOPEC.

52 COM(93) 551; COM(94) 333.

53 Bull. EC Supp. 6/93.

s 0J 1994 C295/57; OJ 1994 C295/62.
53 0] 1994 C368/3.

36 Council Resolution OJ 1994 C368/6.
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measures shows that the objective of ensuring that women’s interests are incorporated
is not always achieved. For example, measures on the training and mobility of
researchers adopted as recently as 1994 under Framework Four failued ‘to -make
spec1ﬁc reference to women, although in fact the Commission has embarked upon an
evaluatlon programme specifically concerned with measuring the impact on women,

and in Framework Five, equal opportumtles questions are mainstreamed more
effectwely However, these are first and foremost matters to be addressed by ‘audit’,
which falls outside the scope of ‘this paper. Instead, we shall concentrate on the
embedding of values within the legal system. To develop such an argument it is
important to define and delimit briefly the law of the internal market, a task which is
slightly more complex than one might first assume, glven continuing uncertainties
about the nature of the acquis communautalre in legal terms. 57

Simply put, the legal structure of the internal market composes three principal
elements. In the first place, freedom of movement is guaranteed by primary principles
contained in the Treaty (Articles 28, 39, 43, 49 and 56 EC (ex Articles 30, 48,52, 59,
and 73B EC)), subject to certain exceptions and limitations, such as those contamed in
Articles 30, 39(3) and 46 EC (ex Articles 36, 48(3) and 56) (prmmpally, but not
‘exclusively, reasons of pubhc pohcy, and pubhc health and safety)

Secondly, there exists a very 51gn1ﬁcant body of interpretative case law generated by
the Court of Justice wh1ch in itself contains important principles giving a broad
meaning to the rules of prlmary EC law. For example, the Dassonville case gave a
wide definition of what may constitute a measure having equlvalent to a quantltatlve
restriction on trade in goods within the meaning of Article 30.°® Any measure actually
or potentially restricting interstate trade will fall within the scope of that prov1s1on
and will require some form of Justlﬁcatlon to escape prohibition. Similarly, in the
‘context of freedom to prov1de services, the Court of Justice case law now appears to
“support a broad interpretation of Article 59 as covering, in principle, any form of
restriction on freedom to provide services.” On the other hand, however, these points
‘do need to ‘be viewed in the light of the Court s apparent refreat in' respect of the
“impact of EC law principles on national titeasures which appear to have a relatively
‘tenuous link to interstate trade and which do not actually discriminate against:-non-
national goods. A good example is Sunday trading rules, apparently after Keck
deemed by the Court to fall outside the scope of Article 30, although originally
considered to be within Article 30 but capable of justification by reference to national
pohcy 89"The point to be made here is the power of the Court to défine'the proper
limits of the internal market, to 1dent1fy what might be termed a reserved area of
‘local police powers’ for Member States, and to police residual Mémber State
aitonomy, which permits them to regulate without restriction certain aspects of
economic life.

,57 . Gialdino; ‘Some Réﬂections on the Acquis Communautaire’, (1995) 32 Common Market Ltzw
Review 1089; Stephen Weatherill, ‘Safeguarding the 4cquis Communautaire’, in T. Heukels et

al (eds.), The European Union after Amsterdam, London, etc.: Kluwer Law International,

1998,
B Case 8/74 Procureur du Roi v. Dassonville [1974] ECR 837.
* Case C-275/92 Customs and Excise v Schindler [1994] ECR 1-1039; Alpine Investments,
, Gebhard.
60 Cases C-306/88 etc. Stoke-on-Trent City Council v B & Q plc [1992] ECR 1:6457, see also
Cases C-267 and 268/91 Criminal Proceedings against Keck and Mithouard [1993} ECR 1-
6097. ’ h o
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The Court of Justice has also bad a considerable impact upon the third source of
internal market law - EU legislation. In the first place, it has defined the balance
between measures of liberalisation (contained principally in the Treaty), and the
necessary scope of measures of harmonization which will operate where liberalization
alone is insufficient to secure a single market. In particular, the Cassis de Dijon
decision in which the Court both articulated and defined the limits of the so-called
mutual recognition principle highlighted fairly precisely the extent of legislation
needed to secure the possibility of freedom of movement in the light of the need to
protect recognlsed values such consumer safety and the protection of the
environment.”" To put it another way, the Court has secured the boundary between
market or negative integration and positive integration. Secondly, the Court of Justice
has intruded in a significant way into the legislative process through its case law on
the legal basis of measures. It has attempted, for example, to define the difference
between a measure concerned with the internal market which should be based
principally on Article 95 EC (ex Article 100A) and one concerned with the
environment for which Article 175 (ex Article 130S) is the appropriate legal basis.®

In what respect might it be argued that the law of the internal market, as presented,
reveals a problematic relationship with gender, used as a category of analysis?

To answer this question, it is useful to define the limits of the internal market. At one
level, it seems difficult to argue that any EU legislation concerned with socio-
economic behaviour or market regulation should be regarded as ‘internal market
legislation’. However, there are practical and ideological reasons why a core of that
legislation is being redesignated as part of the so-called acquis communautaire.

The acquis - however it might be defined - has a special status under the EU system.
It is one of the objectives of Union under Article 2 TEU (ex Article B) to maintain in
full the acquis communautaire. This would seem to indicate that the acquis is a body
of rules and principles which go to the essence of the integration project as it has been
developed and refined since the 1950s. They are the principles and rules which cannot
be changed as a matter of party political dogma, for example, but define what it is to
be a ‘Community’.

For a piece of EU legislation, as opposed to provisions of the constitutive Treaties,
being part of the acquis would appear to confer some form of entrenchment against
repeal for a certain body of legislation. However, there is no judicial definition of the
acquis and Article 2 TEU is not a justiciable provision before the Court of Justice.
Hence, the tgractlcal impact of this concept of entrenchment must remain a matter of
conjecture.

Practically, however, as the Union grows geographically, and as new methods for
assimilating entrant countries are developed including concepts of flexibility (see
Article 11 EC, ex Article 5A), the acquis is becoming a useful tool to define the

o Case 120/78 Rewe-Zentrale AG v Bundesmonopolverwaltung fir Branntwein [1979] ECR
649,

62 Case C-399/89 Commission v Council (Titanium Dioxide) [1991] ECR 1-2867; Case C-155/91
Commission v Council (Waste Directive) [1993] ECR 1-939.

63 See Gialdino, above n.57.
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irteduéible minimum of internal market legislation which should be introduced by, for
example, the countries of Central and Eastern Europe as they attempt to adjust their
economies and legal systems to the discipline of EU membership during the pre-
accession phase. These processes are governed by the Europe Agreements between
those countries and the European Community; and:are guided now. by an im ortant
Commumcatxon from ‘the” Commission or ‘the -preparation for; accession.®* This
Commumcanon adopts a pragmatic approach to.the question ‘What is the acquzs”’
For the purposes of preparation for accession,. which: requires a concentration of
resources it 1§ deﬁned as the ‘Treaty articles..and secondary, legislation,..[which]
directly affect the free movement. of goods, services;.persons or capital. It is
legislation without ‘which obstacles to. free movement would continue to exist or
would’ reappear.’ It excludes ‘other legislation whcih indirectly affects the operation
of the smgle market, for example because it affects the competitive. situation of
ﬁrms

The Commission then goes to make certam spemﬁc pomts about the Iegxslatlon of the
social dlmensmn :

“The social dimension is an essential element of internal market policy. 1his 1s
exphcxt in the Treaty ‘Moreover, ‘much- social legislation has an internal
market réasoning among ‘its justifications. An uneven approach in nanonal
"legislation concernmg workers” rights .or health and safety. in the work place
could result in'unequal costs for economic operators and threaten to- distort
competition.i.* A VRO
At the same time, certdin- somal leglslatlon, is, not almed excluswely at
achieving "a level playing field.. High levels .of. social protection are .a
‘fundamental aim of the Union. They are served by, among other thmgs the
economic benefits arising from the internal market....[Included are] those parts
" of social leglslanon which -affect the functioning of the internal market or
" 'which - are ‘a necessary complement to other .meaures 1dent1ﬁed as key
N "mstruments B ,

What this passage indicates is an ascrlpnon of priorities. It conﬁrms the longstandmg
“Cinderella’ status of social policy® within the pa.ntheon of EU objectives. And yet
this conclusion is by no means inevitable, in economic terms, as Pelkmans has argued.
For is it right that the EU should be seeking to pursue the objective of economic
interpenetration pnn01pally by applying

‘rigorous scrutiny of the-hmdrances to the free movement of goods, services
and capital, with a multitude of proposals about the minimum harmonisation
needed to achieve such freedoms, complemented by a fairly strict competition
policy applied to distortions in product and services markets, with, on the
other hand, little or not scrutiny of the economic obstacles to the free

Preparation of the Associated Countrzes of Central and Eastern Europe for ]ntegratmn into
the Internal Market of the Union, COM(95) 163 of May 3 1995.

& Ibid, at para. 3.5.

See, for example, Erika Szyszczak, ‘Social Policy: a Happy Ending or a Reworkmg of the
Fairy Tale?’,-in David O’Keeffe and Patrick Twomey (eds.), Legal Issues of the Maastricht
Treaty, Chichester: John Wiley, 1994.
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movement of workers or massive distortions of competition in the labour
67
markets.’ : ~

Can one, he concludes, ‘speak of a completed internal market if the national
regulatory provisions with respect. to the labour market are highly restrictive and
diverse.” In similar terms, Beveridge and Nott speak critically of the economic/social
divide in what they describe as the ‘geometry of Europe’.®® The argument that
economic and social issues can logically be divided is easy to challenge. % On. the
other hand, there is a clear bifurcation of treatment in respect of the powers provided
under the Treaty. Article 95 EC - strategically introduced as Article 100A by the
Single European Act to facilitate the introduction of single market legislation -
explicitly excludes from its scope - and therefore from qualified. majority. voting,
measures relating to the free movement of persons and the rights and interests of
employed persons (para. 2). Even after the introduction of new qualified majority
voting possibilties under the new ‘Social Chapter’ post-Amsterdam (Articles 136-145
EC) there remain explicit restrictions from QMV for some aspects of social policy,
such as social security and social protection of workers. It is clear that many aspects
of social policy are regarded as protected domains for the Member States.

While none of these points necessarily indicate any particular ‘take’ by the EU on the
gender question, what it does do is indicate the ways in which the internal market
concept is mantpulated to achieve specific political objectives. In fact, a number of
authors have argued that there is an unhappy fit between category of women, their
lives, their work, their social reality, and the ideology and practice of the internal
market. Hervey, for example, has argued that despite the universalist terminology of
EC law, it is in fact dominant social groups - white men of EU origin - who benefit
most greatly from the protections which- it confers.”” She demonstrates .that one
mechanism where by this occurs is the ‘all-pervasive concept of the ‘market’”)”’
showing that the operation of free movement rights is highly gendered. This point is
echoed also by Ackers’® who shows that while women do form almost 50% of intra-
EU migrants (contrary to popular perceptions of women as somehow more immobile
then men), there is a very strong3 link between having children and on their ability to
participate in the labour market. :

& *Towards Economic Union’, in Ludlow (ed.), Setting European Community Priorities 1991-

1992, 1991, Brussels: Brassey’s Centre for European Policy Studies at p63.
o ‘Women, Wealth and the Single Market’, Paper presented to the Conference on The Evolution
- of the Rules for a Single European Market, Exeter, September 8-11, 1994,
Two good examples of the tensions inherent in the divide are to be found in the case law of
the Court of Justice: Case 31/87 Gebroeders Beentjes v Netherlands State [1988] ECR 4635
(tension between the principle of non-discrimination and local authority.contracting policies
aimed at alleviating long term unemployment) and Case C-113/89 Rush Portuguesa Lda v
Office National d’Immigration [1990] ECR 1-1417 (tension between free movement of
services and national employment legislation).
Tamara Hervey, ‘Migrant Workers and their Families in the European Union: the pervasive
market ideology of Community law’, in Jo Shaw and Gillian More (eds.), New Legal
Dynamics of European Union, Oxford: Oxford University Press, 1995.
n Thid, at p93.
2 - Ackers, above n.18. .
7 See also the detailed study provided by Bhaba and Shutter, Women'’s Movement. Women
under Immigration, Nationality and Refugee Law, 1994, Stoke-on-Trent: Trentham Books.
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-Of :course, there has always been a problematic relatlonshlp between women. and
competition.”* For nineteenth century women, tradition and a dominant order. said it

was ‘unwomanly’; for twentieth century feminists it might be thought ‘unsisterly’

|75

'The point i§ made by Carole Pateman that women were excluded from the’ original
“social contract which not only lies at the heart of political authority in modern society,
“bit also constructs the ability of citizens to operate in the public sphere - including the
* marketplace.”® If women are subjects of the social contract, rather than participants in
-it;"what 1s there relatiOnship to the market order which lies quite explicitly across that
"'ongmal contract?”’ The"explicit -refusal.of the Court of!Justice to consider the
implications of market equality for the sexual division®of: labour’® highlights the
extent to which the treatment of sex equality in EC law ‘is'simply an overlay upon an
existing unchanged system of gendered labour markets, not a reformist project.

In view of these points it is important, ‘however, to. re-emphasise the practical
significance for women of social‘policy, and of the welfare system. Just because these
tnattefs ‘are constructed as questions of national competence rather than primarily EU
_concerns'does not necessarily relegate them to lower. status. Nonetheless, the choice
'between ‘a more or less limited- concept of ‘what is the European Union’ is important
'in terms of gender. Moteover, because of the- canonical status of ‘market’.law within

-

‘the BU, it ‘must have -some -me$sage about priorities, embedded values and the

> allocation of resources. Above all, it restates a fundamental tenet of modern welfare
“'capitalism, namely the’ consistent undervalumg of the unpaid work done prlmarlly

' 'w1th1n the home and the famlly by women

‘As w1th other so- called universal categories, personhood as a state ‘of: being. has

“proved to be particularly inaccessible to women.®® The absence of women. from
theories of political obligation or:authority, whether based on personal consent or on
hierarchy, is not simply a product of a prejudice of the times in which they might have
‘been written, but also symptomatic of systems of thought in which the term ‘person’
“i§ conditional rather than absolute. ‘Consequently, citizenship, as.a refined form of

-:A-:per'sonhood, as well ‘as the deﬁnti'on' of the entitlements conventionally: linked to

',7;4 " For thought provoking dlscussmns see Mmer and Longmo (eds) Competition. A Feminist
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Taboo?, 1987, New York: The Ferinist Press. -

See in particular Longmo ‘The Ideology of Competmon in Miner and Longino, op. cit.
supran.74. v EE

The Sexual -Contract, 1988, Cambndge Polity; ibid, ‘Fraternal Social Contract in The
Disorder of Women, 1989, Cambridge: Polity.

See’ Corniell; “The Phllosophv of the Limit; Systems Theory and Femlmst Legal Reform’, in
Cornell, Rosenféld and Carlson (eds.), Decons‘tructlon and the’ Posszbzltly of Justice, 1992
New York: Routledge at pp73-74.

Hoﬁ’mann v Barmer Ersatzkasse .. '

Siim, “Towards a Feminist Rethmkmg of the Welfare State’, in J ones and Jonasdomr op. cit.
supra 1.27, Lewis, ‘Gender and the development of welfare regimes’, (1992)..2 Journal of
Euorpean Social Policy 159; Sainsbury (ed.), Crendermg Welfare States 1994, London, etc.:
Sage.

Spelman, Inessential Women, 1990, London: Women's Press ~Naffine, Law and the Sexes,
1990, Sydney: Allen and Unwin, esp. ‘“The man of law’; in the context of legal analysis, the

. point is made particularly clearly by Sachs and Wilson, Sexisr‘r‘z and the Law: A Study of Male

Beliefs and Legal Bias in Britain and the United. States, 1978, Oxford: Martin Robertson.
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citizenship, have posed a number of intractable problems when viewed through a
perspective of gender. 8! As Phillips has argued: :

‘starting with ‘humanity’, moving on to ‘equality’, ‘rights’, ‘freedom’, and
‘democracy’, feminists have queried most of the basic concepts of political
thinking, arguing that theorists have always built on assumptions about
women and men, though they have not always admitted (even to themselves)
what these are. One of the most common tricks of this trade is to smuggle real

. live men into the seemingly abstract and innocent universals that nourish

- political thought. The ‘individual’ or the ‘citizen’ are obvxous candidates for
this form of gendered substitution.”’ 82 i

There are two significant ‘moves’ in the postwar history ot citizensip which can best
be recounted in order to locate the question of gender. The first is the
reconceptualization of citizenship into stages by the sociologist TH Marshall.
Marshall divided citizenship rights into civic, political and social rights. Civic rights
are basic civil liberties, gained - if the stages of citizenship are matched against
British political/constitutional history - in the eighteenth century. That is, at least for
men. Political rights are rights of political participation gained, again at least for men,
in the nineteenth century. The twentieth century history of citizenship is a history of
increased social and economic rights established by the evolution of welfare
capitalism. But as Pateman has noted, once more the development of new rights is
gendered. While Marshall might have included a right to employment as part of the
pantheon of social rights in the ‘final stage’ of citizenship, he did so just as the
architects of the welfare state were constructing the framework of welfare provision
around the figure of the male breadwinner and dependent wife.®® The conclusion to be
drawn here is that the Marshallian vision of the citizen is one in which women are not
fully in focus.®*

The second dimension of citizenship theory deserving of pa.rtlcular comment in this
context is the recent revival of interest in ‘active citizenship’® and the increasing
tendency to articulate all manner of social and political questions about poyver,
democracy, freedom and so on, through a prism of citizenship and participation.® In
the particular context of gender, the dilemma of active participation in a society has
been problematized in the tension between the individual and the group, between
difference and belonging. In that sense, it is part of the very large question about the
possibility or impossibility of universal citizenship. Is this an unattainable ideal which

81 See for example, Hernes, “The Welfare State Citizenship of Scandinavian Women’, in Jones

and Jonasdottir, op. cit. supra n.27, Yuval-Davis, ‘The Citizenship Debate: Women, Ethnic
Processes and the State’, (1991) Feminist Review no.39, 58, Dietz, ‘Context is All: Feminism
and Theories of Citizenship’, in Mouffe (ed.), Dimensions of Radical Democracy, 1992,
London: Verso, Vogel, ‘Marriage and the Boundaries of Citizenship’, in van Steenbergen
(ed.), The Condition of Citizenship, 1994, London, etc.: Sage.

82 Phillips, ‘Citizenship and Feminist Theory’, in Andrews (ed.), 1991, London: Lawrence and
Wishart, p76 at p77.
3 Pateman, ‘The Patriarchal Welfare State’, in Pateman, The Disorder of Women, 1988,

Cambridge: Polity Press.

See generally Ruth Lister, Citizenship: Feminist Perspectives, London. Macmillan, 1998.

8 See in particular Kymlicka and Norman, ‘Return of the Citizen: A Survey of Recent Work on
Citizenship Theory’, (1993-94) 104 Ethics 352; Andrews, op. cit. supra n.82.

Van Steenbergen, ‘The Condition of Citizenship: An Introduction’, in Van Steenbergen (ed.),
The Condition of Citizenship, 1994, London, etc.: Sage.
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should be abandoned-in -fayour of special group rights of representation and self-
government for oppressed categorles such as women. and ethaic mrnorrtles? Young ‘
puts the argument thus:®®.

‘In a, socrety where some. groups :are privileged while others are oppressed
insisting that as citizens people should leave behind. their particular. affiliations
~ and experiences to adopt a general pornt of view serves only to reinforce that
privilege; for.the perspectives .and interests of the privileged will tend to
.dominate this unified public, margmahsrng or srlencrng those of other groups

.,Whrle this.. argument hag. been. criticised .for its l1mpract1cabrlrty at the level of
‘1mplementat10n what it. does do is serve to. rermnd us of the political nature of
citizenship.- Belng a good citizen is more, for example than berng a good mother *'In
the feminist- context, being a. good citizen would involve, challengmg the gendered
division of labour.at a political, level rather . than srmply challengrng it, on an
-1nd1v1dual basis within the household.”
.'It wrll be apparent from this dlscussron that the tradition of critique. 1s alive and
flourishing in the broader field of c1t1zensh1p scholarshrp, although as Vogel has
-noted, feminist theories of citizenship do not speak ‘with one voice’, and, there are a
‘variety. of different approaches to achrevmg either common c1tlzensh1p, crtrzenshlp
ibased -on women’s-particular 1dentrty, women-centered crtrzenshrp or a new. ‘active
~citizenship’ based on women’s rnvolvement in new social .movements: today 2 In
contrast, where citizenship and Europe have mtersected the dimension of gender has
received very little scrutiny.”® This might be partly because the tradition of critique
.itself js only slowly emerging in. relation to-‘European’_ citizenship. This provides,
‘however,, at_best, a partial explanatlon An attempt. to, rernedy thlS lacuna might ‘best
-start, it is argued with the concept of, ‘market’ and in partlcular market cmzen
- drawing then upon. the,femmrst approaches to crtrzenshlp sketched out bneﬂy above

Young, ‘Polity and Group Differenice:. A Critique of the Ideal , of Universal. Citizenship’,
(1989) 99 Ethics 250. B o
Young, op. cit. supra n.87 at p257.

Kymlicka and Norman, op. cit. supra n.85 at p373 ef seq.

Phillips, op. cit. supra n.82; Dietz, ‘Citizenship with a. Feminist Face: The Problem with
Maternal  Thinking’,. (1985) 13 Political .Theory 19; ibid, ‘Context is All: Feminism and
Theones of Clnzenshrp in Mouﬁ‘e (ed ) Dzmenszons of ¥ Radzcal Democracy, 1992, London:
Verso. ThlS point is a refutatron of so- called ‘maternalist’ thmkmg which celebrates the virtue
. of :mothering and of women’s role in. the pnvate sphere See in partlcular Elshtain, Public
Man, Private Woman, 1981, Prmceton PnncetonUP Ruddlck ‘Matemal Thrnkmg (1980) 6
Feminist Studies 342,

. These are examples given by Phillips, op. cit. supra n 82

Vogel, ‘Is Citizenship Gender-Specrﬁc’?’ in[....] esp. p78 et seq

A good example is the otherwise excellent collection 4 Citizen’s Europe ’n Search of a new
Order, (eds. Rosas and Antola),. 1995, London”etc Sage But see however Meehan whose
book Citizenship and the European Commumty, 1993, London etc.: Sage includes a chapter
‘Sex and citizenship’ (very largely focused on the EU’s sex; equahty pohcres) Ackers,
.Citizenship, Gender and Dependency in. the. European Umon The | position of Migrant
Women’, (1995). Soczal Polttzcv (does not consider the broader ‘implications 'of EC law for
. women’ s cmzenshrp) Close, ..... (....) Ward, Gregory and Yuval—Davrs (eds.), Women and
cmzenshlp in Europe. Borderv rights.and duties, . 1992 Stoke-on-Trent “Trentham Books
(provides little direct critique of EU citizenship). -
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We turn now to the two questions highlighted above. First, can women be ‘market
citizens’? The idea of the market citizen is almost archetypically ‘male’. The market
citizen is the inhabitant of the brave new world of the single European market, who
has a positive role in the construction of the future society based around that market.
The Court of Justice itself is widely viewed as having generalized the protections and
rights contained into the EC Treaty into an incipient form of European citizenship.”

The market citizen (sic) appears in two guises: as the active market citizen who takes
advantage of free movement (as a trader, as a professional, as a worker), and as the
passive market citizen who reaps the benefits of the enlarged choice which results
from freedom of movement, generally’ as a consumer. In the latter context, he is
confident and informed.”® He is now recognised as an autonomous figure under EC
faw, in Article 129A EC which was introduced by the Treaty of Maastricht (Article
156 EC post Amsterdam). However, the relationship between women and
consumption continues to be problematic, and results in the figure of consumer being
a gendered figure. While the gendered division of labour may mean that women are
more closely associated with consumption, and men with production, questions of
power and access to wealth within the domestic sphere amy equally mean that women
have little autonomy and choice regarding what they purchase, where they purchase it,
and for how much.®® The emergence of the consumer as a key figure - at least in
symbolic terms - for the success of the single market project adds a new level of
complexity to the role of consumer goods and consumption processes as a ‘crucial
area for the construction of meanings, identities, gender roles, in post-modern
capitalism.””’

The active market citizen - for example the worker, is - in the image constructed by
EC law - unconstrained by restrictions on mobility other than those swept away by the
limited family reunion rights and non-discrimination rights contained in Article 12 EC
(ex Article 6) and the relevant secondary legislation.”® This vision has been the
subject of extensive critique,”” particularly for its false universalism. While recent
research by Ackers is sweeping away the preconception that quantitatively women
make less use of mobility rights, it nonetheless emphasises the qualitative difference,
for example, in the impact upon fertility rates,'®

. The key cases are Cowan and Gravier in which the Court extended the protection of the non-

discrimination principle to tourists and students respectively; functionally they can be seen as
the recipients of services, and therefore as representing the reverse side the coin under which
free movement services is protected. The reality, it can be argued, is more than the sum of the
parts. See Pollard and Ross, European Community Law. Text and Materials, 1994, London:
Butterworths, at p592. See also Evans, ......

Weatherill, ‘The Role of the Informed Consumer in European Community Law and Policy’,
[1994] Consum. L.J. 49. :

See further Close, op. cit. supran.93.

Bocock, Consumption, 1993, London: Routledge, at p96.

% Reg. 1612/68, etc.

i Hervey, above n.70; Ackers, above n.18; Scheiwe, above n.19.

Ackers, ‘Citizenship, Gender and Dependency in the European Union;, The Position of
Migrant Women’, (1995) Social Politics forthcoming; Ackers, /nfernal migration within the
European Union: The Presence of women in migration flows and the characteristics of female
migrants, Report to the Equal Opportunities Unit of the Buropean Commission, DGV, Ackers,
Shifting Spaces, above n.18.
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What 'reveals perhaps most starkly; however, the gendered nature of the ‘market
citizen’. is the: imbalance in developmental terms between the market and .welfare
aspects of the post-1992 European polity. As 1 argued in Section 3, questions of social
policy, and ‘in particular- welfare: provision, - have been . constructed primarily .as
questions of national competerice.and concern. While aspects, of women’s. citizenship
in terms of labour. market participation, or dependence upon a-male breadwinner, have
been-“unionised’ and' consequently incorporated at least partially into the vision of the
European market citizen, questions of dependence upon the state remain strictly
‘nationalized’. The strictness of this division has been constructed above all by the
Court of Justice’s construction of the Social Security Directive'®! and its refusal to
consider in an integrated way both the caring roles taken by women within the family
and their desire or need for continued participation in the labour market. 102

Does the impact of ‘market citizenship’ make it impossible for women to be European
Union citizens?

It follows from the argument developed above that the position of women as
‘European Union citizens’ is likely to be highly problematic. This is because the
concept of market citizenship dominates the figure of the EU citizen, to the extent that
citizenhip of the European Union cannot be described as a form of citizenship in the
sense in which it is conventionally understood.'® Part of the rhetorical and symbolic
power of citizenship is its ability to provide a complete system of membership, with
comprehensive answers to all quesions about civil, political and social entitlements.
By definition, EU citizenship does not and probably never could offer that sense of
completeness or wholeness. The centrality of free movement and non discrimination
at the level of residence and market participation are self-consciously the central
pillars of the new provisions of the EC Treaty constituting the European Union
Citizen (Articles 8-8E EC).

At one level, great hopes and aspirations have been invested in the possibility and
potential of postnational citizenship or membership. It represents the possibility of
constructing a moral core for the European Union, a new form of constitutional
patriotism which is beyond national identity;'®* a ‘public space of fellow-citizenship’
in which the ideals of ‘building Europe’ can be attained.'®® However, at another level
what has been achieved so far has proved to be a profound disappointment, in
particular as it is functionally grounded in free movement, and not in a human rights
pillar. In that sense it carries not just a legacy, but also a gendered legacy, which is
characterised by a reluctance to consider afresh what exactly it means to be a
‘member’ of the European polity. For example, while EU law has so far had some
marginal impact upon the profoundly controversial field of reproductive rights,'® the
most distinctive feature of constitutional, legislative and judicial action whenever
such questions have been raised has been timidity and a reluctance to face up fully to

o Council Directive 79/7, 0J 1979 L6/24.

10z Julia Sohrab, Sexing the Benefit: Women, Social Security and Financial Independence in EC
Sex Equality Law, Aldershot: Dartmouth, 1996; Christopher McCrudden, Equality of
Treatment between Women and Men in Social Security, London; Sweet and Maxwell, 1994.
Michelle Everson, ‘The Legacy of the Market Citizen’, in Shaw and More, above n.70.
Habermas, ‘Citizenship and National Identity’, in van Steenbergen, op. cit. supra n.86.

Tassin, ‘Europe: A Political Community’, in Mouffe, op. cit. supra n.81. See also Soysal,
Limits of Citizenship. Migrants and Postnational Membership in Europe, 1994,
London/Chicago: University of Chicago Press. -

Grogan.
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the issues of reconstruction thrown up by processes of European integration.
Similarly, while the process of economic integration may have changed the formal
contours of ‘public space’ within the geographical boundaries of Europe, it has done
nothing to confront the true meaning of public and private spaces for many women,
namely the fear of and reality of [male] violence and the associated question of rights
to physical and mental security.'”’ The conclusion to be drawn, therefore, is
Citizenship of the Union is comes little, if any, closer to the realities of women’s lives
than its progenitor, market citizenship.

1o See Close, op. cit. supra n.93.
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