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ABouTt THE CEPS-SITRA NETWORK

CEPS, with financial assstance of the Finnish SITRA Foundation, embarked at the end of 2000 on a
programme to examine the impact of Justice and Home Affairs acquis on an enlarged European
Union, the implications for the candidate countries and for the states with which they share borders.

The candidate states are adopting or are preparing to adopt EU systems such as Europol, Schengen
(the totdity of the acquis have to be accepted according to Art. 8 of the Schengen Protocal to the
Treaty on European Union), the European Police College, measures to combat organised and
financd crime, Eurojust, mutua recognition of judgements, uniform sentences for fraud againg the
EU budget, etc. In this process the candidate members can be represented as passive recipients of
EU arrangements — no modification of matters such as the Schengen acquis is available to them. But
the arriva of the new membersin the EU will modify the character of JHA cooperation by increasing
the numbers of actors involved in the framing and the implementation of policies, changing the pattern
of the problems confronted and shifting the location of the externd frontier.

The basic am of this project is to produce policy recommendations that will promote these qudities
in EU HA cooperation and for ingitutional developments for the medium- to long-term in areas such
as a European Public Prosecutors Office, re-shaping Europol and a developed system of policing the
externd frontier (Euro Border Guard). These must be made within a balanced framework. The
CEPS programme will propose policy directions adapted to an enlarged Union that would avoid:

= conflict with other objectives of palicy;

= the inevitable public digllusonment if few practica results flow from generd declarations of
policy;

= erroneous policies based on some widely bdieved but grossy exaggerated externd threat (e.g.
‘floods of immigrants ‘internationd’ terrorism) to the interna security of the EU;

= a rigid diginction between a ‘saf€é region indde the EU (freedom through effective law
enforcement) and an ‘unsafe€ outside (the source of crimind threets, terrorism, corrupt law
enforcement and politica disorder).

The CEPS-SITRA programme brings together a multi-disciplinary network of 20 experts drawvn
from EU member states, gpplicant countries as well as neighbouring sates. the European University
Indtitute in Forence, the Stefan Batory Foundation (Warsaw), European Academy of Law (ERA
Trier), Academy of Sciences (Moscow), London School of Economics, Internationd Office of
Migration (Helsnki), Fondation Nationale des Sciences Politiques (CERI) in France, Universties of
Budapest, Univergté Catholique de Louvain-laNeuve, University of Lisbon (Autonoma), University
of Nijmegen, Universty of Pau, University of Burgos, CEIFO in Stockholm, University of Tilberg
and Univergity of Vilnius, as well as members with practica judicid and legidative backgrounds

A Note about STRA (Suomen itsenéisyyden juhlarahasto

Stra is the Finnish Nationa Fund for Research and Development. It is an independent public
foundation under the supervision of the Finnish Parliament. The Fund ams to promote Finland's
economic prosperity by encouraging research, backing innovative projects, organisng training
programmes and providing venture capital.
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Abstract

Achieving an integrated Europe involves political and socid unity as much as economic integration
Thus, the issue of European citizenship is central to the debate about European ntegration. Union
citizenship needs to be digtinguished from nationd citizenship. Every citizen of the Union enjoys afirs
circle of nationdity rights within a member state and a second circle of new rights enjoyed in any
member date of the EU. The presence of immigrants in Europe dso raises wider questions for
government palicy in the fidd of citizenship. There are various issues that arise in the European
context with respect to the boundaries of citizenship. One of the main questions in this regard is the

extent to which the divison between European Union citizens and third country nationads will
continue to prevail.

This paper amsto anayse:
Who are the different groups of third country nationas resding in the EU?
Which criteria are used to grant refugee status?
Whét rights are entailed in such agatus?
How does refugee status compare to European citizenship?

Would the extension of European citizenship rights guarantee a true integration of these groups of
persons.

* Joanna Apap is a Research Fellow at CEPS and Programme Coordinator of the Justice and Home
Affairs Research Unit.



The Development of European Citizenship
and ItsRelevanceto the I ntegration of Refugees

Joanna Apap

1. I ntroduction

The legad framework of European citizenship, bridging the gap between the citizens and EU
indtitutions and the implications of enlargement has been much debated. However, very little has been
written about “what” is European citizenship and “how” can it be implemented in a more inclusve
way. Also, o far there has been insufficient didogue between policy-makers, NGOs and the

research community.

In an Opinion on the Maadtricht Treaty in 1993, the European Commission observed that the Treaty
makes citizenship an evolutionary concept and recommended “developing it to the full.... (T)he task
of building Europe is centred on democracy and human rights’.

Achieving an integrated Europe involves a political and socid unity as much as an economic one.
Thus, the issue of European citizenship is centrd to the debate about European integration. However,
citizenship policy has not recelved due attention as a“practice’. Much literature has focused on legd
assessments of Union citizenship, which highlights the limitations of the current understanding of what
is meant by EU ditizenship. In identifying limitations and redtrictions in Union citizenship, legd
gpproaches have often adopted a minimalist perspective on citizenship. Elizabeth Meehan (1993, p.
1) states that:

anew kind of citizenship is emerging that is neither nationd nor cosmopoalitan but that is
multiple in the sense that the identities, rights and obligations associated [...] with
citizenship, are expressed through an increasngly complex configuration of common
Community inditutions, states, nationa and transnationd voluntary associations, regions

and dliances of regions.

There are various issues that arise in the European context with respect to the boundaries of
citizenship. “Union citizenship needs to be digtinguished from nationd citizenship. Every citizen of the
Union enjoys afirg circle of naiondity rights within amember state and a second circle of new rights
enjoyed in any member state of the EU” (Wiener, 1996).
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The presence of immigrantsin Europe also raise wider questions for government policy in the field of
citizenship — as Zolberg (1987) puts it, “immigrants pose a challenge to traditional conceptions of
dates as sdf-contained population entities’. For example, with the arivd of immigrants, the
traditiond definition of membership in a community is no longer so sdf-evident, and one cannot
directly relate such membership to forma citizenship. In an important sense, anybody inside a
nationd territory, including illegd immigrants, is in some way a member of that particular community
because he/she takes part in the life of the recelving society by, for ingtance, participating in the
labour market (both forma and informal), sending children to school, being a neighbour and/or
paying taxes.

Nonethdless, citizenship does mean more than smple presence in, or even membership of a

community. Garcia (1993) for example provides the following definition of citizenship:

Citizenship in the modern world conditutes legd, economic, politicd and socid
practices which define social membership and which counteract socid cleavages. In this
sense the practice of citizenship becomes a method of socid incluson which gives
people who differ in age, sex, beliefs or colour of skin the same basic entitlements. It is
this aspect of citizenship that has contributed to the legitimacy of the modern date.
Citizenship has become aso an dement of legitimisation for the new Europe. To what
extent is citizenship going to be universdised in Europe, and to what extent are people
going to be excluded?

There are various issues that arise in the European context with respect to the boundaries of
citizenship. One of the main questions tha arises in this regard is the extent to which the divison

between European Union citizens and third country nationals will continue to prevail.

For the purpose of comparison, | will firgt of dl explain which third country nationas are the targets
of the EU Commission’s proposd's on the extension of EU citizenship rights.

They are long-term third country nationas resdent legally on the territory of an EU member state for
at least five years and who have, until now, enjoyed no privileged status under Community law. This
distinguishes them from those third country nationas with family links with EU nationds or with mixed
agreements or service contracts with an EU company. This group includes persons who have come

to the EU to seek internationa protection. The Commission proposals centre on extending free
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movement rights and integration' to those refugees who have settled or who are entitled to settle in a
member date. In this context, refugees are those persons who have been granted refugee status

according to Article 1 A of the Geneva Convention.

This digtinction between refugees receiving their status according to the Article 1 of Geneva and
those asylum-seekers who are granted a more short-term status complementary to the one of
Geneva, according to Article 3 of the European Convention of Human Rights, is problematic. It
cause concerns in associations working with refugees as it has implications for thelr integration in the
host country. Various NGOs argue that the complementary status risks watering down the standard
of protection Europe normaly offers under the Geneva Convention. With respect to the potentia
uniformity of rights of those persons granted a temporary/subsidiary form of protection other types of
proposals are being prepared.

Migration and refugee flows were for many years regarded as separate phenomena, the former
involving people who moved for economic or other reasons, the latter were persons who fled ther
country in fear of persecution. That digtinction has become blurred in recent times for two distinct
reasons. Firgly the line between political persecution and economic repression is a fine one. On the
other hand, war and violence may by provoked or aggravated by poverty and population pressures.
People then leave their country prompted by a mixture of fears, hopes and aspirations.

Secondly, migratory pressures have grown but have not been pardlded with possbilities. The
globdisation of capitd and entrepreneurship has not been matched by the globalisation of labour.
Border controls continue to restrict movement of labour, encouraging many economic migrants to

abuse the asylum channd as the way to enter their desired country.

Nowhere has the inter-relationship between migrants and refugees posed such a chalenge to the
work of associations working with refugees. Although European countries continue to host a
ggnificant number of refugees and asylum seekers, the inditution of asylum has come under
increasing threat since the late 1980s with the progressive introduction of awide range of control and
deterrence measures. The erosion of public support for asylum and the apparent rise of xenophobia

and naiondigtic palitics have paralleed such redtrictive measures. Xenophobia is one of the most

! Integration here is the integration of the individual rather than a state-oriented integration such as
European Integration. See next section for definition of integration.
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dangerous trends in modern society and is being fuelled by the sense of insecurity which globa
changes have brought to the more vulnerable sections of affluent societies.

Migrants and refugees have become scapegoats, making ther integration even more difficult as well

astheir economic, socid and culturd margindisation more evident.

2. Defining integration

Various methods for socid integration of immigrants have been implemented in different EU member
dates and these were very much based on the type of rationship the host state envisaged with
respect to the third country nationas it received on its territory. Broadly spesking, the main
approaches can be divided into two groups. the French moded of “assmilation” which Solé (1988)
describes as “the meting pot ided’. Thisimplies the culturd, socid and political subordination of one
group to the other, and the partid or totd loss of immigrants identity as they merge with the mgority
group; it can be contrasted with “integration”, in which the indigenous population and a minority
group gradudly move towards equdity on the socio-economic, culturd and political levels becoming
asingle population unit while also mantaining aspects of their own identity of origin.

In the 1990s we saw the integration concept by and large being replaced by concepts such as equd
rights, freedom of choice and cultura diversity. Integration concerns mutuality and places demands
on both minority and mgjority groups. It is a two-way process. It is not only the immigrants who
have to adapt to the society’s mgority culture, but the mgjority society must aso accommodate new
ways of thinking and behaving. It is difficult to measure integration, but one benchmark is certainly
the success achieved in establishing mutudity and equa rights between the minority and the mgjority.
It ison this basis that integration policy is about providing a suitable background that is conducive to
this mutudlity.

The Tampere Presidency Conclusions stated, in paragraph 21.

The legd datus of third country nationals should be approximated to that of Member
States nationas. A person, who has resided legdly in a Member State for a period of

2 When one states the term "integration” one assumes that it is meant to be a process through which
the indigenous population and the minority settled in the same place gradualy intermingling and moving
towards equality on the socio-economic, cultural and political levels, becoming a single population unit
(with its own cultura traits, of which language is a fundamental component) that shares the same
identity but differs from other population, units or groups (see Sole, 1981 and 1988).

4
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time to be determined and who holds a long-term residence permit, should be granted
in that Member State a set of uniform rights which are as near as possble to those
enjoyed by EU citizens, ...

The European Council endorses the objective that long-term legdly resident third
country nationas be offered the opportunity to obtain the nationdity of the Member
State in which they are resident.

It is not dear what is meant by a uniform set of rights. Does this imply, a set of rights as dose as
possible to those enjoyed by the nationals of the host state, or more, asimplied in Article 63.4 of the
Amgerdam Treaty? Article 63.4 can be interpreted as aming is to set up a pecid regime of uniform
rights throughout Europe, which could ingtitutionalise further differences in the status between third
country nationals and EU citizens.

If one assumes that the wording of paragraph 21 of the Tampere Conclusions is a daification of
Article 63.4, European citizenship is the benchmark to be used. Thiswill be used to evaluate how the
datus of third country nationds, amongst whom are refugees, usng as a benchmark the rights
inherent in European citizenship. This will provide an estimate of the rise in “mutudity” in European
society and thus the success of integration policy.

The undertaking in the Geneva Convention, signed by al EU member states, should not be forgotten.
This asserts that the contracting states shall accord to refugees lawfully staying in ther territory the
most favourable trestment possible. Thiswas further reified in Tampere, when in Paragraph 4, it was
declared that:

the am is an open and secure European Union, fully committed to the obligations of the
Geneva Refugee Convention and other human rights instruments, and able to respond to
humanitarian needs on the bass of solidarity. A common gpproach must be developed
to ensure the integration into our societies of those third country naionds who are

lawfully resdent in the Union.

3. EU citizenship and the postion of long-term resident third country nationals

The Spanish government proposed to introduce European citizenship in the Tresties. Article 8
(Article 17 of ToA) of the Maadtricht Treaty states.
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Every person holding the nationdity of a Member State shdl be citizen of the Union.

Until now, European citizenship was reserved to nationas of member states. In this manner, Union
citizenship is granted indirectly, through reference to the respective nationdity law of the member
gate. The rights inherent to Union Citizenship were listed in Articles 8a-8d of the Maadtricht Treaty
(now Articles 18-21) which dtate that every citizen of the Union will have theright to:

= move and reside fredy within the territory of the member states, subject to the limitations and
conditions laid down in this Treaty and by the measures adopted to give it effect. (i.e. one needs

to prove sufficient means of subsstence);
= vote and stand in municipa and European dections;
= benefit from diplomatic protection outside the Union;
= goply to the European ombudsman; and
= petition the European Parliament.

One of the most important areas of Community law relates to free movement, particularly for reasons
of employment, between member states. The basic provisons on the free movement of persons are
laid down in Article 39 (ex 48) of the Treaty which provides that freedom of movement of workers
shdl be secured within the Community. Such freedom of movement shal entail the abalition of any
discrimination based on nationdity between workers of the member dtate as regards employment,

remuneration and other conditions of work and employmen.

It shdl entail the right, subject to limitations on grounds of public policy, public security, or public
hedith:

= to acoept offers of employment actudly made;
= to move fredy within the territory of member states for this purpose;

= to stay in a member date for the purpose of employment in accordance with the provisons
governing the employment of nationas of that state laid down by law, regulaion or adminigrative
action; and
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= to reman in the territory of a member state having been employed in that State, subject to
conditions which shdl be embodied in the implementing regulations to be drawvn up by the

Commisson.
The provisons of this Article shdl not gpply to employment in the public service.

Third country nationds, even if legdly resdent in the Community for along time, had no chance of
directly acquiring Union citizenship until now. They must first acquire nationdity of amember Sate.

It may be noted that resdent third country nationas may aso enjoy some rights enjoyed by Union
citizens. Thisis the case of the right to address a petition to the European Parliament and the right to
make complaints to the European Ombudsman. However, these are procedurd rights and not

ubgtantive rights.

The subgtantive rights listed in Articles 8a-8c (now (Articles 18-20), i.e. the right to move and resde
in another EU member gtate; politica rights at municipa and European eections as well as diplomatic
protection in athird country, have not till now been extended to third country nationas.

For third country nationas there is a clear contrast between the rights they enjoy in the way of free
movement of persons and the other types of freedom of movement that they enjoy.

As far as free movement of goods and capitd is concerned, third country nationds are in a legd
position smilar to that of nationas of amember state. However, when it comes to the free movement
of persons, third country nationds resding in member states have no independent rights. Only some
“privileged” groups of third country nationds could benefit to some extent of the right to free
movement of persons and the protection of Community law indirectly. These personsinclude:

=  membersof the family of an EU nationd;
= nationds of states connected to the EU by an association or co-operation agreement; and

= workers of a company on whose behaf they carry out services in another member date

(according to the Vander Elst principles).

Thereis one main legd reason for the lack of independent rights of freedom of movement of persons
for third country nationds. This relies on the interpretation made by the European Court of Justice of
Article 48 (now 39) of the EC Treaty, which guarantees freedom of movement of workers within the
Community including the abolition of some types of discrimination based on nationdity between
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workers of member states. The Court of Justice has interpreted this provison as applying only to
nationas of member states in the Meade case.

4, Supranational and national competenciesand the status of third country nationals post Amster dam
With the entry into force of the Treaty of Amsterdam, 1 May 1999, non-privileged third country
netionds have findly found their place in Community law in the new Title IV. The provisons of
Community law did not cover other third country nationas until the entry into force of the
Amgerdam Treaty. The Tampere Summit of 15 and 16 October 1999 was one of the most
important milestones in the debate about rights of third country nationds as wel as highlighting the
specific need of refugee integration. At Tampere, European politica leaders agreed to develop what
they had sgned in the Amgterdam Treety, tha is, the development of a common EU asylum and
migration policy, condging of partnership with countries of origin, a common asylum system, fair
trestment of third country nationals by extending to them European citizenship rights as well as the
common management of migretion flows.

To this end the Commission set up a scoreboard to monitor progress and a debate was launched
within the Community inditutions and in civil society in order to creste a momentum to implement

these idess.

Since the entry into force of the Amsterdam Treaty and the Tampere scoreboard, with deadlines till
2004, various questions arise about how the extenson of EU citizenship rights to long-term resident
third country nationals will be implemented?

In the first place, it involves a new European competence. To what extent can European citizenship
rights be conferred directly on long-term third country nationas without these individuas requesting
the nationdity of the host tate? Otherwise, how can one facilitate the eventua process of acquisition
of nationdity of the EU member dates?

The Commission has proposed severd pieces of legidation intended to encourage a greater
integration of third country nationals including refugees, asfollows:

= Council Directive to prevent discrimination on the basis of racism (adopted in June 2000)

= Council Directive to prevent discrimination in employment (adopted in November 2000)
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Proposal of Directive on the right to family reunification (Commisson proposad COM (2000)
624 final) of October 2000.

Proposd of Directive concerning long-term resident third country nationals to extend their free
movement rights, on the basis of Article 63 (4) (Com 2001 127 find) of March 2001.

Proposd of Directive for the qudification and status of third country nationds and stateless
persons as refugees or as persons who otherwise need internationa protection (COM 2001/510
find) of September 2001.

The latter three proposas have not yet been adopted by the Council and may be amended prior to

adoption.

The rights so far envisaged vis-&vis the satus of long-term third country nationas and refugees
include:

Access to employment;

Access to education;

Accessto hedth services,

Access to gppropriate accommodation;

Freedom of movement within the member Sate;

Family reunification rights, and the

Possibility to move to another member dtate for the purpose of study or employment after the
granting of along-term Satus,.

Moreover, consderation is being given to granting access to integration facilities such as.

aplan of action to prepare for access to employment and education;

language courses,

basc and advanced training;

measures at promoting saf-maintenance;

events organised to introduce to the history and culture of the member sate; and

events arranged jointly with citizens of the member state to promote mutua understanding.

These programmes are potentidly digible for financing under the European Refugee Fund.

To enjoy full EU citizenship rights, until now, the only method was the acquistion of the nationdity of

the host member state. The conditions and procedures for obtaining rights in EU member Sates vary
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asthisis ill an area of policy very much in the heart of nationd sovereignty. However, five generd

criteria.can be cited:

= jussanguinis, i.e. by having aparent who isanationa of that state, including by adoption;

= jussoli, but thisis sometimes redricted to a Stuation in which the parents of a child found in the
host state are unknown;

= by decree, to aforeigner whose father or mother was a citizen of the host State by birth; to an
adult foreigner adopted by a nationd of that Sate; to a foreigner who has served for a least five
years as an employee of the host state, or to a foreigner who engages in military service in that
state;

= by marriage to an EU citizen, after resding legdly in EU member sate for a minimum period of
time (defined by each state); and,

= by naturalisation: on some conditions, as service rendered to the host state for a minimum
period of years as defined by the rdevant state (average 5 years), even if abroad, or through
resdence in that state (usudly for ten years).In the case of persons granted a refugee satus, the
walting period is normdly shorter than for other groups of third country nationds.

5. By way of conclusion...

Despite the difficulties of getting legidation through the Council, remarkable progress was made in
the postion of Community nationds between the proclamation of the free movement of workers by
the Treety of Rome in 1957 and the introduction of European citizenship by the Maastricht Treety in
1992. This progress was based on broadly defined objectives — freedom of movement of workers,
free movement of sarvices and the prohibition of the discrimination on the basis of nationdity.
Generd provisons with a direct effect, resulting in substantia case law of the Court of Justice, have
resulted even when dates were rductant to implement the treaty, when it was expressed in
regulations and directives. However, further progress for third country nationals may be problematic
in that the jurisdiction of the Court of Justice is somewhat more limited by Article 68 of the treaty
than for EU citizens.

Three factors may result in less favourable treatment for third country nationds than initialy hoped.
Firgt, free movement rights are not yet extended to less privileged (in the sense used in Section 3 of
this paper) third country nationals. However the Commisson’s proposd for a directive on the status
of long-term third country nationds resdent in the Union may rectify this. Second, the provisons in
the Treaty of Amsterdam, concerning the third country nationas, were formulated carefully so asto
avoid direct effect. Third, the principle of equa treatment stated by Article 12 of the EC Treaty
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(Article 6 in Maadtricht) does not gpply to the nationds of third countries. The non-discrimination
clause included in the tresty of Amsterdam by the new Article 13 (ex-Article 68) of the EC Treety
even does not condemn the principle of different treetment of European citizens and third country

nationas (on grounds of nationality, but only on grounds of racism).

The dynamics of establishing a European legd status for third country nationds are different from
those for Community nationas. Although the status of EU nationals who move from one member
date to another varies, with some exceptions, according to the legidation of the host date, it remains
very smilar to that of the nationds of that state because of the principle of equd treatment. This does
not yet goply to third country nationas athough they will probably eventudly have a uniform saus
throughout the Union. Amsterdam may aso one day be considered as the treety that lad down the
bases of a differentid trestment between third country nationds and EU citizens. One example is
politica rights, as third country nationds remain excluded from these unless they acquire the
citizenship of the host EU member date. The Treaty of Amsterdam, even if it is far from being a
generd rule, establishes inequdity of trestment between the European citizens and non-privileged
third country nationas, as afundamentd characterigtic of Community law.

The Presidency Conclusions of the Tampere Council, the developments on the basis of Article 13 to
combat racism and other forms of discrimination, and the European charter of fundamenta rights as
well as previoudy mentioned proposals, when adopted, will possbly lead in due course to
diminishing the distinction in status between resdent third country nationds and European citizens.

An essentid dement of European migration policy must be integration of migrants as wel as
refugees, S0 that they can participate fully in society. The important contribution that migrants and
refugess make to their new communities must be recognised. UNHCR's poster “Einstein was a
refugee’ isatdling message; in fact, where would the world be if it turned its back on him?

Better integration policies, public information and education can help both to enhance the lives of
refugees and migrants, as well as to improve socid harmony and race relations. The garting point

must not be repressive border controls, but areal “protection” of victims and democratic values.
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opportunities facing Europe today. This is evidenced by the depth and origindity of its publications and
the talent and prescience of its expanding research staff. The CEPS research programme is organised
under two magjor headings:

Economic Policy Palitics, Institutions and Security
Macroeconomic Policy Political Ingtitutions and Society
European Network of Economic Policy The Wider Europe
Research Institutes (ENEPRI) South East Europe
Financia Markets and Ingtitutions Caucasus and Black Sea
European Credit Research Institute (ECRI) EU-Russian Relations
Trade Developments and Policy The CEPS-ISS Security Forum
Energy for the 21% Century South East European Security Cooperation
Efficiency in the Pursuit of Collective Goals Justice and Home Affairs

In addition to these two sets of research programmes, the Centre organises a variety of activities within
the CEPS Policy Forum. These include CEPS working parties, the lunchtime membership meetings,
network meetings abroad, board-level briefings for CEPS corporate members, conferences, training
seminars, mgor annua events (the CEPS International Advisory Council and the awards ceremony of
the Bentinck Prize) and internet and media relations.
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