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The Committee on Legal Affairs and Citizens® Rights hereby submits to the
European Parliament the following motion for a resolution together with
explanatory statement:

A

MOTION FOR A RESOLUTION

on the right of asylum

The European Parliament,

having regard to the motions for resolutions tabled

1. by Mrs Heinrich and others on asylum for Basque refugees in France
(Doc. 2-619/84),

2. by Mrs Heinrich on the forced deportation of Basque refugees by the
French Government (Doc. 2~754/84),

3. by Mr van der Lek on the treatment of Tamil refugees from Sri Lanka by
the governments of the Member States (boc. B 2-371/85),

4. by Mrs Heinrich on extradition Laws in the Community (boc. B 2-786/85),

5. by Mrs Heinrich and others on the right to asylum and the practice
relating to asylum in the European Community (Doc. B 2-106L/85),

having regard to the Universal Declaration of Human Rights of
10 December 1948, in particular Article 14: 'Everyone has the right to seek
and to enjoy in other countries asylum from persecution’,

having regard to the Geneva Convention relating to the Status of Refugees
of 1951 and the additional Protocol of 1967, which have been ratified by
all the Member States,

having regard to the 'Conclusions on the Iinternational Protection of
Refugees' of the Executive Committee for the programme of the High
Commissioner for Refugees (EXCOM), on which the following Member States of
the Community are represented: Belgium, Denmark, France, the Federal
Republic of Germany, Greece, Italy and the Netherlands,

having regard to the particular efforts made by the welfare organizations
involved in refugee work, without which it would be impossible to provide
housing and care for asylum=seekers in the Member States, and by individual
Member States of the Community and local authorities to absorb a
disproportionate number of refugees, with considerable administrative,
social and financial cost to themselves,

having regard to the declaration of the General Assembly of the United
Nations of 14 December 1967 on territorial asyLum1,

164 Res. 2312 (XXID)
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~ having regard to the United Nations Convention on Torture of
10 pecember 1984, which was signed by all the Member $tates of the
Community but which only France has so far ratified,

- having regard to the resolutions and recommendations of the Committee of
Ministers and the Parliamentary Assembly of %he touncil of Europe on the
legal and social treatment of asylum-seekers',

~ noting the unanimous view of the experts who gave evidence to its Committee
on Legal Affairs and Citizens' Rights that the most appropriate, up-to-date
and precise international definition of a refugee is that adopted by
Article 1, paragraph 2 of the Convention on Refugees of the Organization of
African Unity (OAU) of 10 September 1969,

- having regard to its eartier resolutions on the subject, in particular its
requests to the Council and the Commission to put forward proposals for
harmonizing visa requirements, laus on aliens, and the right of asylum<,
the specific appeal_to the governments of the Member States not to deport
Tamils to Sri Lanka®, and on the drawing up of a common European policy
on refugees®,

- having regard to the declaration by the representatives of the Member
States® governments in the Council of 25 March 19645, to the effect that
the wish of refugees who are recognized as such under the terms of the 1951
Conventicn and are resident in the territory of one Member State to enter a
second Member State for the purpose of gainful employment must be given
sympathetic consideration by the Latter State with a view to ensuring that
such refugees are accorded favourable treatment in their territory,

-~ having regard to the statement on human rights by the representatives of
the Member States' governments in the touncil of 21 July 1986°,

- having regard to Article 2(1) of Council Regulation (EEC) No. 1408/71 of
14 June 1971 on the application of social security systems to workers and
their families migrating within the Community7, which includes within its
scope stateless persons and refugeees living in the territory of a Member
State and their dependants and descendants,

o e Pt A

Tpeclaration of the Committee of Ministers of 18.11.1977 on territorial
asylum; Recommendation of the Committee of Ministers No. (8116 of 5.11.1981
on the harmonization of national asylum procedures; Recommendation of the
Committee of Ministers No. (84) 1 of 21.1.1984; Recommendation 293(1961) of
the Parliamentary Assembly on the inclusion of the right of asylum in the
£urcpean Convention on Human Rights; Recommendation 773(1976) on the
situation of de facto refugees; Recommendations 817(1977), 842(1978),
053(¢1983) and 1016(1985); the European Agreement on the transfer of
responsibility for refugees, with Annex, Strasbourg, 16 October 1980

204 No. C 184, 9.6.1983, p.112

304 Ho. € 175, 15.7.1985, p.219 et seq.

400 No. C 283, 10.11.1986, p.T4

504 No. 1225, 22.5.1964, p.64

6agence Europe, No. 4365, 22-23 July 1986, p.4
704 Mo. L 149, 5.7.1971, p.2
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having regard to the White Paper of the Commission to the European Council
on completing the internal market of June 19851, in which it announces
that it will be proposing a directive on the coordination of provisions
governing the right of asylum and refugee status not Later than 1988,

having regard to the Joint Declaration on racism and xenophobia of
11 June 19862,

having regard to the third ACP~EEC Convention {Lomé III) of
8 December 1984, in particular Chapter 1 (Objectives and principles) and
Articles 203 to 205 (aid for refugees),

having regard to Chapters 92 and 93 of the budget of the European
Communities”,

having regard to the report by Mrs d'Ancona on behalf of the Committee on-
Women's Rights (Doc. A 2-44/86)%,

having regard to the report by Mr Verbeek on behalf of the Committee on
Development and Cooperation (Doc. A 2-122/86),

having regard to the reports of its Committee on Legal Affairs and
Citizens® Rights (Doc. A 2-227/86),

aware of the moral and historical responsibility of the Member States of
the European Community towards asylum-seekers and refugees,

whereas, as a result of the process of decolonization carried out by some
Member States, some of the emergent states have artificial frontiers,
suffer from structural imbalances, have undemocratic systems of government
and are the scene of armed conflicts and civil wars, which create waves of
refugees,

aware of the Community's role today as a leading industrial power in the
world economy,

whereas by means of an effective European development policy and within the
framework of European Political Cooperation (EPC) an important contribution
can and must be made to economic development and the restoration of peace’
in the main refugee countries,

whereas the creation of large groups of refugees can ultimately be
prevented by economic progress and political and social stability in the
countries of origin,

whereas the reasons forcing people to flee have changed since the Geneva
Convention on Refugees was signed in 1951 and so the definition of the
concept of refugee must be changed,

Tcom(85) 310 final

204 No. C 158, 25.6.1986, p.1

304 No. L 214, 4.8.1986

bResolution of the European Parliament of 11 June 1986,
0J No. € 176, 14.7.1986, p.73, in particular paragraph 48, p.80
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6. believing that the European Community should take the initiative on behalf
of the Member States and draw up a proposal for a revised definition of
the concept of refugee, with particular references to the Geneva
Convention and the Member States® constitutions,

H. whereas only a small proportion of the 17 to 20 million refugees in the
world come to the Community,

I. convinced that what is an international problem cannot be dealt with by
national provisions, because this only means that the problems are passed
on to another country,

J. concerned about the growing practice in the Member States of averting the
influx of asylum—seekers, particularly by restrictive visa requirements,
and about attempts in certain Member States to restrict the right of
asylum by constitutional or procedural changes or restrictive
interpretations of the criteria employed in the recognition of refugee
status or by violation of the principle of 'non—refoulement’,

K. whereas the inadequate accommodation and care provided for asylum-seekers
during the often protracted asylum procedures, in particular the forced
assignment to camps, a ban on employment during the asylum procedure,
restrictions on freedom of movement, the reduction of social aid and
payment of such aid in kind, should be improved,

i.. convinced that all measures adopted in regard to the right of asylum must
take as their starting point respect for human dignity, the Convention on
Human Rights of the Council of Europe, the UN Declaration of Human Rights
and the guidelines adopted by the European Parliament on the drawing up of
a European policy on human rights,

M. convinced that the European Community, as an integrated legal and social
area, and with a view to completion of the internal market, must lay down
common legal and social standards for asylum—seekers,

1. Urges the Member States to adopt a more generous attitude towards
asylum—seekers and calls on the Member States to be guided by the
following principles in their treatment of those seeking asylum:

{a) visa requirements must not make it impossible, or possible only under
limited conditions, for people to seek refuge from their own countries;

(b) the border, immigration and aliens authorities must respect the
principle of not turning away refugees ("non-refoulement®) and in
particular avoid discriminating against spontaneous asylum—seekers
(without visas);

(¢c) applications for asylum should be dealt with thoroughly and rapidly;
the decision on the request for asylum should be taken in the Member
States by a central authority, including a personal hearing without
any preceding examination as to admissibility, during which procedure
the applicant can present his case in a language he knous and, if
necessary, receive free legal aid;

(d) this central authority should be concerned only with consideration of
applications for asylum (recognition of status), whereas the police
authorities must be responsible for supervision; in other words, there

should be an administrative division between recognition of status and
supervisiong
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{e) the existing internaticnal agreements, such as the Geneva Convention
on the Status of Refugees, the conventions and resolutions of the
Committee of Ministers of the Council of Europe and the texts of the
United Nations, must be strictly adhered tog

(f) the handbook of the 0ffice of the UN High Commissioner for Refugees on
procedures and criteria to be applied in order to determine the status
of refugees, and in particular the definition of a refugee contained
in the Organization of African Unity's Convention on Refugees, should
also serve as a basis for the consideration of requests for asylum;

(g) the provisions of the Geneva Convention ought to apply by analogy to
all persons subject to persecution because of their sex?;

(h) a distinction must urgently be drawn between the first host country
and the country of asylum; applicants for asylum should have a free
choice of country of asylum within the Community, and this country
should have sole responsibility for granting the right of asylum;
national asylum procedures should be harmonized at Community level;

(i) the reasons for a decision to refuse asylum must be set doun
adequately in writing;

(i) the applicant must be notified personally of the decision whether or
not to grant refugee status in a text drawn up in a language which he
understands and explicitly mentioning the right to appeal in the case
of an adverse decision;

(k) a decision to refuse asylum must ultimately be subject to independent
judicial review and appeal, with suspensive effect;

(1) extraditions may not be carried out while the procedure is in progress;

{m) the spouse and dependants of an asylum-seeker must be accorded the
same position under the law as the asylum~seeker;

{n) de facto refugees must be treated as recognized refugees during their
stay in the country; a time Limit can be put on their residence;

(o) forced assignment to camps, a prolonged ban on employment, protracted
residence requirements and restrictions on free movement viclate human
dignity and should not be permitted, and should in no case be
permitted for longer than six months;

{p) if the procedure exceeds six months, those seeking asylum or refuge
and the relatives referred to in paragraph (m) above must be silowad
access to the employment market, in accordance with the relesvant
regulations, and to social security, as well as to educaticn and
training in schoels and elsewhere;

{g) the organizations working with refugees must be given financial
support and allowed to participate in discussions on policies
concerning asylum and refugees;

{r} recognized refugees in the Furcpean Community must have the saus
rights and obligations as Community citizens from other Member States:

?See atso the resolution of the European Parliament of 13 April 1984,
04 No. € 127, 14.5.1984, p.137, based on the report by Mr Chambeiron,
Doc. 1-112/34
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2. Expects geographical objections in regard to the Geneva Convention,
whereby it is contended that only asylum—-seekers from Europe should be
recognized as refugees, to be withdrawn without further delay;

3. Calls for the immediate ratification of the United Nations Convention on
Torture;

4. Is sure that the Commission will include in the proposal for a directive
on the right of asylum annocunced in its White Paper the principles set out
in paragraph 1 of this resolution;

5. Advocates a sharing of the financial burden between the Member States,
which are affected in different degrees by the influx of refugees;
recommends that the Community budgetary scale be used as a basis therefor;

6. Calls on the Council to take the initiative and ensure better and fuller
infermation for European citizens on the underlying reasons for its
refugee policy, with a view to countering doubt about the Member States!®
responsibility for helping to solve the international refugee problem and
to preventing misunderstandings;

7. Requests the Council to ensure that measures are taken in the Member
States to provide properly organized education for asylum—seekers and
especially their children, so as to improve their chances of understanding
our European culture and way of Life and to give them, among other things,
sufficient command of the host country's languages to enable them to cope
effectively with daily Llife;

8. Asks that the Commission, in cooperation with the European Parliament,
appoint a Community spokesman on asylum questions;

9. Calls on the Member States that have not yet done so to ratify the
European Agreement on the transfer of responsibility for refugees, with
Annex (Strasbourg, 16 October 1980);

10. Instructs its President to forward this resolution and the corresponding
explanatory statement to the Council, the Commission, the governments and
parliaments of the Member States, the Council of Europe, the UNHCR and the
voluntary organizations involved in refugee work.
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B
EXPLANATORY STATEMENT

INTRODUCTION

‘L'ignorance, L'oubli ou le mépris des droits de L'homme sont les seules
causes des malheurs publics et de la corruption des gouvernements.?

Preamble to the 'Déclaration des
droits de l'homme et du citoyen®
of 26 August 1789

Universal Declaration of Human Rights of 10 December 1943

Article 14(I) «

"Everyone has the right to seek and to enjoy in other countries asylum from
persecution,’

General provisions of the Geneva Convention on the Status of Refugees of
28 July 1951
Article 1 : Definition of the term "Refugee'' :

A

"For the purposes of the present Convention, the term °*refugee® shall apply to
any person who :

1. has been considered a refugee under the Arrangements of 12 May 1926 and
30 June 1928 or under the Conventions of 28 October 1933 and
10 February 1938, the Protocol of 14 September 1939 or the Constitution of
the International Refugee Organization;

Decisions on non=eligibility taken by the International Refugee
Organization during the period of its activities shall not prevent the
status of refugee being accorded to persons who fulfil the conditions of
paragraph 2 of this section;

2. As a result of events occurring before 1 January 1951, and owing to
well=founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group, or political
opinion, is outside the country of his nationality and is unable or, owing
to such fear, is unwilling to avail himself of the protection of that
country : or who, not having a nationality and being outside the country
of his former habitual residence as a result of such events, is unable or,
owing to such fear, unwilling to return to it.’

Article 33, paragraph 1 : Prohibition of expulsion or return (refoulement)

*No Contracting State shall expel or return (refouler) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion.?

5 s 57 i 2 e e e e
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Convention of the Organization of African Unity (OAU) on certain aspects of
refugee problems in Africa on 10 September 1969

Article 1(2): Definition of the term *Refugee’

"The term "refugee” shall also apply to every person who, owing to external
aggression, occupation, foreign domination or events seriously disrupting
public order in either part or the whole of his country of origin or
nationality, is compelled to leave his place of habitual residence in order to
seek refuge in another place outside his country of origin or nationality.’

Constitution of the Italian Republic of 1 January 1948

Article 10 (III) =

‘Foreigners, who in their own country are refused the possibility of enjoying
the democratic freedom guaranteed in the Italian Constitution, shall enjoy the

right of asylum in the territory of the Republic in accordance with the
law's’®

Preamble to the French Constitution of 1958

*Anyone subject to persecution as a consequence of having worked to advance
the course of freedom shall have the right to asylum within the territory of
the Republic.’

Spanish Constitution of 27 December 1978

Article 13

"wae 4, The law shall lay down the conditions under which nationals of other
countries and stateless persons may have the right to asylum in Spain.’'

Basic Law of the Federal Republic of Germany

Article 16, paragraph II (second sentence) :

'Persons persecuted on political grounds shall enjoy the right of asylum.?

= 2 e 22 e €1y s e o a2

United Nations Convention on Torture of 10 December 1984

¥

Article 3 =

'A Contracting State may not expel, deport or extradite a person to another
state, if there are serious grounds for believing that he runs the risk of
being tortured there.'

1'impl.ementing Laws were not passed
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White Paper from the Commission to the European Council

'Measures will be proposed also in 1988 at the latest on the right of asylum

and the position of refugees. Decisions will be needed on these matters by
1990 at the latest ... '

Directive on the coordination of rules concerning the right of asylum and the
status of refugees.'

(Paragraph 55, third indent, 4th sentence and Annex p.12)

The problems

1= The countries of the European Community are increasingly having to contend
with problems arising from the influx of refugees from non-Member countries.

The response of the individual Member States in terms of legal and social
measures to deal with the influx varies from country to country, although the
problems are comparable.

Over the past few years there has been a steady deterioration in the legal and
social position of those seeking asylum in the European Community.

2. The Member States are trying to discourage the influx of those applying
for asylum by extending the visa requirements for the principal countries of
origin.

Visa requirements introduced by certain Member States have had the effect of
diverting the applicants for asylum to neighbouring countries in Europe. This
in turn leads to a more restrictive approach in these other countries to the
legal and social rights of asylum-seekers.

3. The Member States are trying to deal with an international problem by
means of national provisions and thereby pass on the burden unilaterally to
neighbouring countries. The outcome of these attempts is not a balanced
distribution but rather irresponsible asylum policies jn Europe.

4, Rules are required to help the Member States to deal with the legal and
social aspects of this problem z the European Community, as a single legal and
social area and with a view to the completion of the internal market, must Llay
down binding minimum standards for its Member States, to guarantee those
seeking asylum legal security and humane treatment.

Numbers of refugees in the European Community

5. Over the past years there has been a growing influx of refugees from
non-member countries, in particular the Third World, into the Member States of
the European Community (see Table 2). The first peak occurred in 1980 with
158 500 people seeking asylum. The sharp increase betuween 1979 (77 600) and
1980 is attributable to a number of factors. The major cause would appear to
be the increase in military clashes and infernal conflicts bordering on civit
war which force people to flee. But the changing national immigration
policies of the Member States of the Community are also of significance.
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Table 1

Estimated qgmber of asylum—-seekers in Europe
(Source : UNHCR, Genheva - latest revision of the figures 19 April 1986)

1972 13 000 1979 77 600
1973 14 000 1980 158 500
1974 19 600 1981 116 500
1975 19 600 1982 80 700
1976 20 600 1983 69 800
1977 29 900 1984 103 750
1978 49 400 1985 167 000/168 000

6. The decline in numbers after 1980 may be due to the coming into effect of
the visa requirements introduced by Member States for those countries from
which most of the refugees have been coming. The open border between East and
West Berlin is of some relevance here and partly explains the new increase
since 1984, which has mainly been concentrated in Belgium, France, the Federal
Republic of Germany, Denmark and the Netherlands.

The agreement reached between the Federal Republic and the GDR in September
1986 that only refugees with visas should be allowed to go on to the Federal
Republic closed this loophole. Since the agreement the number of asylum
seekers in West Berlin and the Federal Republic has dropped sharply.
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Table 2

Applicants for asylum broken down by country

1977 1978 1979 1980 1981 1982 1983 1984 1985 1986

Belgium 954 1 117 2 427 2 728 2 445 3 056 2 948 3 683 5 357 7 659
Denmark 225 203 298 332 4312 8 698 6 1651
Federal

Republic 16 410 33 136 51 493 107 818 49 391 37 423 19 737 35 278 73 832 99 8602

of Germany

France 19 863 22 505 22 350 21 714% 28 810% 30 750
Greece 2 250 1 2000 450 750 1 400

Ireland

(no statistics - 50

available)

Italy 3600 3150 3 050 4 550 5 400 5 0702
Luxembourg 59
Netherlands 993 1390 754 1216 2015 2 603 5 644 1 9583
Portugal 1 500 400 70

Spain 2 450 1400 1100 2 350

United

Kingdom 2352 2 425 4 223 4 296 3 869 4 859 4
Switzerland L 226 7 135 7 886 7 435 9 700

Austria 3, 500 6300 5898 7 208 6 700

#Figures supplied by French authorities; according to UNHCR 1984 = 15 900 and 1985 : 23 200
Tuntil 14 September 1986

from European countries only
3until 31 June 1986

Home Office figures
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7. The actual number of refugees in the different countries is difficult to
determine. The United Nations High Commissioner for Refugees (UNHCR) records
only those refugees who have been recognized in a country since the Geneva
Convention of 1951 came into existence.

Table 3
Refugees recognized as such according to the criteria of
the Geneva Convention in 1985 -~ 1986
T January 1985 1 January 1986 % of total population!

Belgium 36 400 36 600 0 37%
Denmark 8 500 8 500 0.17%
Federal Republic 126 600 134 000 0.21%
of Germany
France 167 300 174 200 0.31%
Greece 4 100 3 600
Ireland 500 600
Italy 15 100 15 200
Luxembourg -
The Netherlands 15 100 15 500 0.10%
Portugal 600 700

Spain 5500 57300
The United Kingdom 135 000 135 000 0.24%
European Community 519 999 533 200 0.16%
Switzer land 31 200 30 600 0.49%
Sweden 90 600 90 600 1.09%
USA 1 000 000 17 000 000 0.43%
Somalia 700 000 700 000 13.46%
Pakistan 2 500 000 2 702 500 2.80%
Iran 1 900 000 2 300 000 4.73%
Burundi 256 300 267 500+ 5.80%
Sudan 690 000 1 164 000 3.61%

Source : UNHCR, January 1985 (countries with fewer than 500 recognized refugees
are not included)

1This column refers to the 1985 figures
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8. The Office of the UNHCR publishes statistics of refugees every year based
as far as possible on official public figures. However, it emphasizes that
refugee figures can change within a short time. National statistics do not
differ significantly from the UNHCR figures except in the case of the Federal
Republic of Germany. The Federal Ministry puts the number of refugees with
and without legal status under the Geneva Convention at 605 000 (30.9.85 1.

These include:

- 59 000 entitled to asylum

= c. 118 000 dependents of those entitled to asylum

= ¢. 31 000 quota refugees, who have been accepted within the framework of
humanitarian relief operations

- t. 52 000 stateless foreigners

=~ ¢c. 5 000 refugees from abroad recognized as such, with their relatives

- 220 000 de facto refugees.

This assessment has been much criticized in the Federal Republic itself and
also by the UNHCR, which gives a figure of 126 000 refugees recognized
according to the Geneva Convention.

The UNHCR criticizes the German figures for the following reasons:

(a) Refugee figures should only include refugees who have refugee status as
defined by the Geneva Convention.

(b) The figure for those entitled to asylum includes 10 000 quota refugees who
had applied for asylum before the law on quota refugees came into force.
These 10 000 are included again in the figure for quota refugees.
Moreover, for each of the 10 000, two relatives have been included.

(c) The inclusion of relatives in the figures has, furthermore, been
erroneously based on the assumption that refugees' relatives are never
awarded refugee status in their ouwn right.

(d) The figure for de facto refugees should only include those whose
application for asylum has been rejected but who cannot be deported to
thejr earlier and first country of asylum or who have been granted a
residence permit pursuant to Paragraph 14(1) of the Law on Foreignersz.

(e) Stateless foreigners are a special group of refugee which does not exist
as such in other European countries. Since a large number of them came to
Germany in the first years of the war and many of them were born there,
they are not a relevant factor as regards integration and the refugee
burden.

The example of the Federal Republic jllustrates the difficulty of making a

uniform assessment of asylum—seekers or refugees in the Member States of the
Community. If the Community wants to have comparable data as a basis for a
common refugee policy, it must first endeavour to establish common criteria.

9. The actual extent of the burden represented by the influx of
asylum—-seekers into the Member States canriot be deduced from the UNHCR
figures. Yet these are the only comparable data as yet available, being based
on uniform methods of calculation.

The figure at 11.9.86 is 670 000
21n accordance with Article 33 of the Geneva Convention
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It has become clear to the rapporteur as he travelled about the Member States
that an increasing number of refugees in the Community are tolerated without
appearing in any statistics. These so-called de facto refugees, who do not
apply for asylum or whose application has been rejected, are not officially
acknowledged in certain countries or there are no estimates of their numbers
there. According to figures from the Federal Ministry of Internal Affairs,
there are 270 000 de facto refugees in the Federal Republic of Germany who,
for humanitarian or political reasons, are not being deported to their oun
country: according to estimates by the French Ministry for Foreign Affairs,
there are some 30 000 in France; in Italy the number is put at 20 000 by the
UNHCR representative, at 100 000 by the Ministry for Internal Affairs and at

400 000 by 'Caritas’; in Spain, welfare organizations estimate the number at
500 000.

10. The Federal Republic of Germany, Denmark, Belgium and the Netherlands are
experiencing the steepest rise in the number of people seeking asylum. In
Belgium the number of asylum—seekers has more than doubled in the past five
years, in Denmark it has grown by a factor of 40 and in the Netherlands it has
tripled. In the Federal Republic of Germany about 100 000 asylum—seekers are
expected in 1986. The other Member States report relatively constant numbers
of applicants. Yet there, too, there was a slight increase in 1985.

It is striking that France and the UK have fewer spontaneous asylum-seekers
than the Federal Republic, but that they offer protection to more recognized
refugees. This is due in part to the fact that both these countries accepted
large quotas of refugees from Indochina and Latin America (Chile) in the 1970s.

11. When estimating the trend in numbers of asylum-seekers in Europe it is
necessary to make comparisons with non-member states in order to obtain an
objective picture of the actual situation. According to the UNHCR's figures
(see Table 3) there were 533 200 recognized refugees in the European Community
as at 1.1.1986. If the group of de facto refugees and other asylum—seekers
not included in this estimate are added, the total could be 1 million refugees
and asylum—seekers in the countries of the European Community.

12. Compared with countries such as Somalia, Pakistan and Iran, the numbers
of refugees in Europe are relatively small, as is the proportion of the total
population in the community which they represent. This does not however
permit the conclusion that the influx of asylum—~seekers into Europe presents
no problems for the Member States.

According to UNHCR estimates there are some 17-20 million refugees worldwide
and 980 out of every thousand refugees want to be allowed to stay in their
neighbouring countries. This must be taken into account when there is
political talk of 'regionalization'1 of groups of refugees. So only a small
part of the 'flood' of asylum—seekers is arriving in the Member States of the
Community.

Reaction of the Member States

13. In the many conversations that the rapporteur was able to have during his
fact-finding visits with representatives of the UNHCR, welfare organizations,
government and party representatives, it became clear that the influx of
asylum-seekers and the attendant problems in regard to accommodation and
social assistance are being evaluated and dealt with very differently in the
different countries.

TThis refers to the tendency for refugees to stay in the regions of the
world from which they come
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The Member States are affected by these problems in varying degrees. About
80% of refugees in the European Community are concentrated in Belgium,
Denmark, the Federal Republic of Germany, France, Italy, the United Kingdom
and the Metherlands.

14, A distinction must be drawn between countries with relatively constant
figures and those which have had increasing numbers of *spontaneous® refugees
in the last few years. The latter countries are Belgium, Denmark, the Federal
Republic of Germany and the Netherlands. Here the increase in numbers is
regarded as a real problem.

Thus, for example, Belgium was forced last year to put up asylum-seekers in
holiday accommodation on the Belgian coast or in an unoccupied barracks in
Brussels. Certain districts in Brussels with a high percentage of foreigners
have, in the meantime, introduced a ban on asylum—seekers. In the Federal
Republic of Germany and in West Berlin, *tent towns® have been erected as
makeshift accommodation for those seeking refuge. In Denmark the reception
camp in Copenhagen - an empty barracks - has been continuously overfull for
several months and there have been physical clashes between residents and
refugees there as in the Federal Republic of Germany. Hostile remarks about
foreigners are heard from many quarters, not only from hard-right minorities.

15. In the United Kingdom, France, Spain and Italy the *refugee problem' is
compounded by the "immigrant problem®. A typical remark was: 'We have no
refugee problem®. One factor here might be that about 80% of those seeking
asylum choose the capital cities London, Paris, Madrid and Rome as the place
of refuge. In these cities, regarded as the melting-pot of many
nationalities, asylum—seekers are often provided with basic essentials by
their fellow-countrymen and quickly absorbed into the community. They then
share the same fate as the many other immigrants.

Italy, which has always regarded itself as a country of emigrants, is
increasingly becoming an immigration country for refugees, because most of the
Eastern Europeans who come to Italy have difficulty obtaining entry visas for
the USA, Canada or Australia. Refugees who had thought of Italy as a transit
country are now being forced to stay there.

16. The reactions of Member States to the problem may be summarized as
follows, although not applicable to all of them in the same degree:

= In all the countries visited by the rapporteur the influx of asylum—-seekers
is seen as a short-term phenomenon. There is no forward—looking consideration
of how the refugee problem in Europe and elsewhere can be solved in a properly
humane manner. Nor have there been any attempts within the framework of the
European Community to take positive action to deal with the refugee problem.
Even after the entry of larger groups of refugees at the end of the seventies,
no preventative measures were taken to provide arrangements for their
reception and integration.

- Instead, attempts to check the influx of asylum—seekers were made by
extending the visa requirements for the countries from which most of the
refugees were coming (Iran, Sri Lanka, India, Afghanistan, Turkey, Pakistan,
the Lebanon, Ghana, Zaire, Ethiopia and Poland}.

~ The failure of such a move is evident from the increase in numbers of
refugees which occurred at the beginning of the eighties. The introduction of
national visa requirements merely meant that asylum—seekers were diverted to
neighbouring countries in Europe. The governments, partly with a view to the
dismantling of internal frontiers, encouraged cross-frontier cooperation
between national police and border authorities, as provided for in the

WG(VS1) 14992E - 11 - PE 107.655/8B/fin.



Saarbriick agreement between France, the Federal Republic of Germany and the

BENELUX countries. Even such cooperation between the police authorities has
done basically nothing to prevent refugees barred from entering one country

from simply turning to neighbouring countries.

- Attempts to restrict the right of asylum and change asylum procedures are
being made in the Federal Republic of Germany, Denmark and Belgium. 1In
France, changes to the immigration regulations were introduced in July 1986
(conditions on entry, residence permits), but it is too early to estimate the
effects which these will have on those seeking asylum. In Italy, too, changes
in the laws governing foreigners are being considererd. Moreover, the
criteria are being interpreted in differing and, in some cases, restrictive
ways in the Member States.

~ The accommodation and care provided for the asylum—-seekers while awaiting
the outcome of their application = a procedure which often takes years = must
be described as deficient and partly even non—~humanitarian in almost all
countries. Here again, practices differ from Member State to Member State.

Some of the treatment meted out to refugees in the Federal Republic of Germany
can only be described as inhumane. The Federal Government admits that the
intention is to turn asylum=-seekers away from the Federal Republic by measures
to 'reduce its attractiveness®, such as a compulsory stay in camps, a
prohibition on working, restrictions on freedom of movement, a ban on cooking,
reductions in welfare benefits or payment of such in the form of vouchers to
obtain goods.

- An important role is played by the numerous welfare organizations, which
provide considerable help for the asylum-seekers by way of legal aid and
social care with the help of public and private means, thereby Llightening the
Lot of the new arrivals. Without the work of these organizations it would be
impossible to provide accommodation and care for those seeking asylum in the
Member States. Their importance can hardly be regarded highly enough.

~ Since the Member States of the Community and the other countries of Western
Europe are attempting = in accordance with the St Florian principle - to deal
with an international problem by national measures, they are neither coping
with the problems nor finding a European solution.

Access for asylum—seekers to the Member States of the Community

17. Since the beginning of the eighties the Member States of the Community -
and other Western European countries = have dincreasingly tended to close their
borders to refugees from non-member countries, in particular from the Third
World. The rapporteur has still not been able to obtain exact information
from government representatives regarding visa requirements and instructions
to consulates and airlines on how to deal with those seeking entry. The
following synopsis of visa requirements is therefore incomplete.

18. Belgium brought in compulsory visas in respect of entrants from the
principal countries of origin in 1983 and this was extended to other countries
in January 1986. Airlines can now be made respohsible and liable to recourse
if they transport refugees without visas.

19. Denmark has a general visa requirement applicable to most refugee
countries. Under a special agreement reached at the end of 1985 between the
German Democratic Republic, Denmark and Sweden, people from the Near East,
Middle East and South—-East Asia can only receive a transit visa from the GDR
if they have a valid entry visa for Denmark or Sweden. The main purpose was
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to check the influx of Tamils which had recently increased. Since September
1986 a monitoring procedure has been carried out at the frontier to enable
'obviously unfounded® applications from spontaneous asylum—seekers to be
rejected within 48 hours. Changes in the aliens' law allow asylum—seekers
without a valid passport and an entry visa to be refused entry at the border
if they have already found accommodation in another country or their Lives are
not in danger in their home country.

Heavy fines can be imposed on airlines carrying asylum=—seekers without valid
papers.

20. In 1980 the Federal Republic of Germany made entry visas compulsory for
people from the major ‘refugee countries’. The situation at the border
between East and West Berlin, however, was somewhat anomalous. Asylum—-seekers
arriving at Schonefeld Airport = in the GDR - or overland through the GDR were
able to cross the open border between East and West Berlin into the Federal
Republic without a visa. Under Berlin's four~power status traffic between
East and West Berlin is regarded as being between the two parts of Germany and
is not subject to border checks. 1In 1985 the government of the Federal
Republic took steps to ensure that Tamils from Sri Lanka would not be issued
with transit visas for onward travel to the Federal Republic unless they held
valid visas for the Federal Republic. In the autumn of 1986 this was extended
to include all refugee countries of origin. According to an Amnesty
International report, the Federal Republic®s embassies in non-member countries
often refuse to issue visas to asylum—seekers on the grounds that their Llives
are not in immediate danger. Since 1986 airlines carrying refugees without
visas are lijable to heavy fines and can be made responsible for flying the
refugees back to their country of origin.

21. In France nearly everybody from Third World countries has had to have an
entry visa since 1981. Asylum—seekers without a valid visa are said to have
often been refused entry in the past. However, there is an agreement whereby
persons who are refused entry to the country can inform Amnesty International
or CIMADE (Ecumenical Inter-Aid Service). Since 15 September 1986 all
foreigners - except EEC nationals and the Swiss = are required to have a visa.

22. Italy signed the Geneva Convention of 1951 and the additional protocol of
1967, but has nevertheless made use of the clause in Article 1,B(1) of the
Geneva Convention relating to geographical limitation. According to this,
only persons who have left their own homeland because of events which have
occurred in Europe may be recognized as refugees. 1In practical terms this
means that officially only those seeking asylum from Eastern European states =
in addition to quota refugees - have a chance of entering Italy and obtaining
recognition as refugees. People seeking asylum from Africa are receiving
generous treatment in Italy.

23, Most of those seeking asylum in Spain come from Latin American countries
with special links with Spain and therefore generally require no visa (Cuba is
an exception). For nearly all other countries there is no visa requirement.

24, In the United Kingdom foreigners must in principle have a visa to enter
the country. Exceptions are nationals from Commonwealth countries, who merely
need an entry clearance. Although in principle there is no visa requirement
for Commonwealth countries, in 1985 -~ after the Netherlands and the Federal
Republic of Germany had tried to restrict access for Tamils so that more and
more Tamils were turning to the United Kingdom ~ a visa requirement was
imposed for Sri Lanka. Because of the public controversy aroused by this
measure, it was described as temporary. An asylum-seeker on the way to the
United Kingdom needs a transit visa to pass through other countries. This
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creates problems in cases of countries in which there is no visa requirement
for the United Kingdom itself. Requests for transit visas or other
information regarding destination made known at intermediate stops before
arrival in the United Kingdom are recorded by the police and passed on to the
United Kingdom, so that the immigration officers are often notified in
advance. Airlines may not transport persons without visas.

The visa requirement, which was originally Llimited to Sri Lanka among
Commonwealth states, has recently been extended to nationals of India,
Bangladesh, Ghana and Nigeria. Nationals of Pakistan, which left the
Commonwealth in 1972, now need a visa.

25. The result of this 'closed border® policy is for refugees to look for
Loopholes by which to bypass the visa requirements or to enter the desired
country illegally. ‘Helpers' are also hired for the purpose. Transport
organizations cash in on the plight of the refugees.

However, it cannot automatically be assumed that spontaneous asylum—seekers
who make use of such organizations are not suffering from political
persecution and are abusing the right of asylum. On the contrary, indeed,
most refugees, even those that are not recognized as such, are given the right
to stay or to reside on humanitarian or political grounds. An eloguent
example of this was provided in July 1986 in the Federal Republic of Germany,
which received most of the spontaneous asylum—-seekers from Iran and the
Lebanon. There can be no doubt in anybody's mind that the majority of these
refugees have fled from military conflict, systematic persecution and torture
and the fear of persecution.

Asylum procedures and access thereto

26. The principle of non=return ("non-refoulement®) of a person seeking
asylum at the state border is now a generally recognized principle of
international law. In other words, if such a person requests asylum at the
border, his request must be received. The rapporteur cannot confirm public
allegations that some Member States have turned back refugees at the border
and thus violated this principLe1.

27. It is impossible to estimate exactly how far the principle of
non-refoulement has been eroded by restrictive visa policies and a requirement
in some cases that airlines vet passengers® visas before departure,

28. Obviously there have been and are moves to repeal the principle of
non~refoulement, above all in those countries which are faced with a sharp
increase in the number of those seeking asylum there. Denmark withdrew a bill
which would have had such an effect in 1985, but has now introduced a
procedure which undermines the principle of non-refoulement. In the Spring of
1986 the French Government introduced a bill which was withdrawn after strong
criticism by refugees welfare organizations. Since July 1986 new entry rules
for foreigners have been introduced the effects of which it is too early to
estimate. In the Federal Republic of Germany, leading representatives of the
governing coalition expressed the view that legal measures were needed to make
it possible for asylum~seekers to be turned away: at the border.

T There have, however, been reports in the press of deportations which the
rapporteur has not been able to examine, such as the return of 60 Lebanese
to Beirut in July 1986 from the border of the Federal Republic and a
number of cases at Zaventem Airport in Belgium
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29. Even though the rapporteur cannot as yet adduce the exact implications of
existing practice and the measures being proposed, he must nevertheless draw
attention to international and regional conventions on human rights, which
include the principle of non~refoulement among the principles to be defended
by the contracting states.

30. 1In its declaration on territorial asylum of 14 December 1967, the United
Nations General Assembly confirmed the principle of non-refoulement (Article
33 of the Geneva Convention): no-one who can invoke Article 14 of the
Universal Declaration of Human Rights ("everyone has the right to seek and to
enjoy in other countries asylum from persecution') can be turned back at the
border or deported from the territory.

In 1977 the UN convened a conference with a view to the adoption of an
agreement enshrining an internationally underwritten right to asylum. It
failed to achieve its objective because no decisions were reached and it has
not yet been reconvened as planned.

31. The Member States of the European Community, Belgium, Denmark, France,
the Federal Republic of Germany, Greece and the Netherlands have repeatedly
emphasized their recognition without reservation of the principle of
non-refoulement, even in cases where a non-member state is demanding the
extradition of a refugee or asylum—seeker. ALl these states are members of

the Executive Committee of the Programme of the High Commissioner for Refugees
(EXCOM) .

32. The Council of Ministers of the Council of Europe, in its Recommendation
of 5.11.1985 on the harmonization of national asylum procedures, laid down
that the principle of non—refoulement applies to all those who have a
justified fear of persecution. The attention of the border authorities and
all other authorities concerned was to be drawn to the need to respect the
principle.

33. When an asylum—seeker makes his request at a state border, the procedure
for granting refugee status follows the same course in principle in all the
Member States:

= After the request has been registered in a police records department, the
immigration board or other authority responsible for foreigners receives the
application and decides on its admissibility.

= A central office decides on the question of refugee status.

34, The first stage is of crucial importance to the subsequent course of the
procedure. The immigration officials carry out the preliminary intervieus
which form the basis for the central procedure. The rapporteur was therefore
very surprised to find that at this important stage in most of the countries
there was insufficient provision for translation by trained interpreters and
insufficient legal advice. The legal advice is generally given by
representatives of the UNHCR or refugee welfare organizations. There is no
regular provision of translation. 1In the Federal Republic of Germany an
applicant for asylum can, if he decides to take legal action, claim public
assistance to pay the costs of the case.
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35. Some countries have authorized the border authorities or those
responsible for immigrants or aliens to decide whether an application is
admissible. So even at this early stage the application is examined to see
whether it warrants consideration. The rapporteur does not know which
criteria are used for this decision except in the case of Germany and
Belgium. 1In both these countries they are at lLeast defined unambiguously.

Example: In Belgium the aliens department decides on the admissibility of
requests for asylum by means of the following criteria, whether or not the
applicant arrived by regular or irregular means:

~ whether the application was submitted within the prescribed time-Limits;

- whether the applicant, after fleeing or leaving his own country, has
remained no longer than three months in another country and left it of his
own free will before entering Belgium;

- whether an application for asylum had already been made in a non-member
country.

36. If the applicant satisfies these criteria, his request is passed on to
the central office. If he fails to satisfy them and the authorities concerned
reject him, he has the right to appeal and most applicants avail themselves of
this right. In Belgium, for example, some 10% of applications for asylum are
declared inadmissible by the aliens department.

37. In this connection two problems arise: the criteria for the admissibility
or non-admissibility of the application for asylum are applied differently in
the Member States insofar as they exist at all. When an asylum—seeker has
already submitted an application in a non-member country, that is not normally
taken account of in the asylum procedure. Therefore, there are no clear rules
on which country is responsible for examining the application - and this has
already been pointed out by the Parliamentary Assembly of the Council of
Europe and EXCOM.

Example: In France, a Decree of 27 May 1982 defines the criteria for the
admissibility of an application for asylum from a spontaneous asylum-seeker.
It does not, however, spell out possible grounds for rejection.

Example: In Denmark amendments to the aliens law of 19 December 1985 have
made it possible to use a simplified procedure for the rejection of an
applicant. If his application 'is obviously unfounded®, he can be expelled
Wwith the cooperation of the Danish refugee aid organization after a shortened
procedure (48 hours at the border posti). There is no possibility of appeal.
Nor 1is there any clear guidance on when an application is obviously
unjustified.

38, EXCOM, at its 30th meeting in 1979, drew up principles regarding the
question of which country should be responsible for examining an application
for asylum: as far as possible the applicant’s own wishes should be
respected. Asylum should not be refused simply ‘because another state can be
applied to. Agreements which allow people who have entered countries
jllegally from another contracting state to be sent back there may be applied
in the case of asylum—-seekers only when their particular situation has been
taken into account.
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At its 33rd meeting in 1982, EXCOM also proposed that the decision as to
whether an application for asylum is obviously unfounded or abusive may only
be taken by the authority which is responsible for deciding on the question of
refugee status, at least not without reference to that authority.

39. Undoubtedly, given the different monitoring procedures, there is a need
for provisions to be laid down between the Member States of the European
Community and also within the framework of the Council of Europe to define
which country is the first country of asylum and when an application for
asylum is obviously unfounded.

40. The Parliamentary Assembly of the Council of Europe, in its
Recommendation 1.016/1985, calls on the member countries to jointly define the
concept 'first country of asylum® in order to improve the position of refugees
'in orbit®. These are refugees who have been driven from one country to
another because they have already submitted an application for asylum in their
home region or another country.

Example: A refugee from Ethiopia flees to the Sudan. Therefore, the Sudan is
his first country of asylum. If he is forced to remain there more than three
months, he will not normally be accepted in the Federal Republic of Germany or
Belgium. Often refugees are forced to go from one country to anocther, because
they are not allowed in after a three-month stay in the neighbouring country
or are the victims of repressive measures. This often means that refugees who
have already been on the move for several months and finally reach Europe will
destroy their papers to prevent anyone establishing how long they have stayed
in another country.

41. The second stage in the asylum procedure before the central authority is
much the same in most of the Member States of the Community.

In nearly all these countries there are joint boards composed of
representatives from the ministries responsible, the UNHCR, independent judges
and even representatives of refugee welfare organizations.

The Federal Republic of Germany appears to be an exception here: the central
authority is composed of high=level officials who decide on the question of
refugee status. On the grounds that uniform legislation is required in all
the Federal Laender for questions of recognition, the Federal Republic has
appointed a Federal Commissioner for asylum matters, who is subject to the
authority of the Federal Ministry for Internal Affairs. He can raise
objections to any decision by the central authority. In many case his
intervention means that the procedure drags out for much longer. For example
in 1985 an administrative court recognized more than 3 000 Tamils as victims
of political persecution. When the Federal Commissioner raised an objection
the procedure was passed on to the next highest court. In the end the Federal
Administrative Court refused to grant the Tamils recognition as political
refugees.

42. It is noticeable that in almost all the Member States the asylum
procedure, that is from the moment of the apptécant’®s arrival at the state
border until the decision to grant or deny him refugee status, is increasingly
tending to take longer.

Thus, for example, in Belgium the average period is one year. In individual
cases it can take several years, in particular when the refugee receives a
rejection from the second authority and takes legal action. In 1986 alone
some 1 500 cases have not yet been dealt with because of the increased numbers.
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In Denmark, too, the responsible authorities are hardly managing to keep up
with the demand. With 1 400 cases still not dealt with in 1986 the
recognition procedure is lasting for between 8 and 12 months, and longer if an
appeal is lost. 35% of applicants initially refused recognition succeed in
getting the refusal overturned on appeal.

In the Federal Republic of Germany it takes on average 12 months before a
decision is reached by the central authority. The elaborate legal process on

which the rejected applicant can embark may make the procedure last as long as
seven years.

In France, the United Kingdom and the Netherlands, applicants for asylum
generally have to wait for up to two years or longer before a decision is
reached, and in Spain and Italy at lLeast one year,.

43, In almost all countries, therefore, suggestions are being made for
speeding up the procedure either by increasing staffing levels in the central
authority or by changing the procedure itself.

44, Until now, Belgium has been the only country in the Community to allow
the representative of the High Commissioner for Refugees to decide whether
refugee status should be granted. In the opinion of the UNHCR and the Belgian
Government, however, government representatives should be directly involved in
the decision-making in future.

45, A special problem for Germany is the political decision on whether or not
to recognize citizens from Eastern European countries. Every national of an
Eastern European country who wants to stay in the Federal Republic must
undergo the recognition procedure, though it is unimportant whether refugee
status is recognized or not. 1In the case of Poles this goes so far that they
are forced to submit a request for recognition as victims of political
persecution even when they do not claim to be such themselves. This is the
only way that they can obtain the status of de facto refugees. Both
politicians and representatives of the welfare organizations have already on
several occasions called for these groups of refugees to be left out of the
recognition procedure, since they are placing an extra unnecessary burden on
the authorities concerned.

46. The rules governing appeals or objections vary considerably from Member
State to Member State:

In the United Kingdom, when the Home Office rejects an application the
possibilities of appeal depend on whether the applicant is in possession of a
valid visa: if he is, he can — with the help of the Refugee Unit of the UK
Immigrants® Advisory Service (UKIAS), which in principle is informed whenever
an application is refused = lodge an appeal first with an arbitration tribunal
and then with an ordinary court.

If he is not in possession of a valid visa, he can only appeal again to the
Home Office with appropriate help from the voluntary welfare organizations
referred to above. The same authority which ha$§ rejected his application can
review its decision. A judicial appeals procedure does not exist.

It should be mentioned that Members of Parliament have the right to intervene
and therefore occasionally succeed at the last minute in preventing an
immigrant from being deported.

In France there is a two-stage appeals procedure. Criticism is heard of the
manner in which the written justification of a refusal is drawn up.

WG(VS1) /4992E - 18 - PE 107.655/8/fin.



In Italy and Belgium no formal legal procedure is laid down. However, the
asylum procedure can be resumed if new facts become available. Moreover,

Belgium intends to introduce the right to appeal when the asylum procedure is
amended.

The Federal Republic of Germany provides a multi-stage process for appeals
wWwithin the framework of administrative jurisdiction. If this is fully
exploited it is a another reason why the procedure can take so long.

Denmark provides an appeal authority. WUith 'simple cases' a three-man
commission makes a decision on the issue, otherwise the large, seven-man
appeals chamber sits. Approximately one-third of the appeals lodged are
successful.

47, The rapporteur draws attention to Recommendation No. 81 of the Committee
of Ministers of the Council of Europe of 5.11.1981 on the harmonization of
national asylum procedures. The Committee of Ministers recommends that common
procedural safeguards for those seeking asylum be Llaid down, and proposes the
following principles:

(a) The decision on whether to grant asylum should be taken by a central
authority.

(b) The border authorities and all other departments concerned should be given
clear instructions on how to deal with a request for asylum and, in
particular, they must be informed of the need to take account of the
principle of non-refoulement.

(c) While the procedure is continuing, the applicant must be permitted to
remain in the country of refuge unless his request is fraudulent and bears
no relation to the criteria of the Geneva Convention.

(d) The asylum procedure should include the appeal. Even at this stage the
applicant should be allowed to remain in the country of refuge.

(e) He shall be provided with all the assistance he requires in regard to the
procedure and his rights must be explained to him. He should be enabled
to make contact with lawyers, representatives of the High Commissioner for
Refugees and welfare organizations.

If these recommendations are taken as a yardstick for evaluating the asylum
procedures in the Member States, it can be said that up to now, although there
have been grounds for criticism on many points, there have been no serious
violations of these principles.

Protection from extradition

48, As may be seen from the recommendations of the Committee of Ministers on
the harmonization of national asylum procedures, applicants for asylum may
remain in the country of refuge throughout the procedure, unless their
application is fraudulent and bears no relation to the criteria of the Geneva
Convention.

The rapporteur has learned of a number of cases in which deportation or
extradition was carried out, although the procedure for recognition of refugee
status was not yet completed (France). 1In view of the special significance of
extradition, it is necessary to insist that, in accordance with the
recommendation of the Committee of Ministers, no extradition should take place
before completion of the recognition procedure.
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In 1977 the Parliamentary Assembly of the Council of Europe took up this
question in its Recommendation 817. It went beyond the recommendation of the
Committee of Ministers and proposed that the organs of the European Commission
on Human Rights be given power of decision in disputes over extradition. This
has not yet happened.

De facto refugees

49. It became clear to the rapporteur during his visits to the Member States
that there is an increasing number of refugees who have not been given refugee
status but are tolerated in these countries for humanitarian and political
reasons (de facto refugees).

In the Federal Republic of Germany this is the case, for example, with
refugees from Iran, Afghanistan, the Lebanon and the Eastern European
countries. According to the Federal Ministry of Internal Affairs there were
approximately 270 000 de facto refugees in 1985.

In Italy, too, these de facto refugees present a serious problem. As already
mentioned, estimates of their numbers vary considerably. The UNHCR
representative gives an estimate of 20 000, the Italian Ministry for Internal
Affairs 100 000 and ‘Caritas® 400 000.

In France, Spain, Belgium and the United Kingdom there are officially no

de facto refugees. The only distinction made is between refugees and other
foreigners. In the United Kingdom, those asked were unable to give any
statistics. According to an estimate by an official in the French Ministry
for Foreign Affairs, about 30 000 de facto refugees are living in France. In
Spain the welfare groups estimate the number there at 500 000.

For the local communities in the Federal Republic of Germany and Belgium, the
existence of these groups of refugees is creating considerable financial
problems. According to the present systems in these two countries the local
authorities have to provide the financial support for these de facto refugees
and asylum-~seekers during the asylum procedure. In the case of asylum—seekers
the expenditure is refunded from federal or 'Land® resources. In the Federal
Republic the local authorities receive no compensation for de facto refugees.

50. The Parliamentary Assembly of the Council of Europe considers that there
is a clear need for the member countries to adopt a uniform approach to this
problem. In a recommendation from 1976 on the situation of de facto refugees,
the Parliamentary Assembly observes that people who are unable or unwilling to
return to their country of origin for political, racist, religious or other
jmportant reasons, need to be treated more favourably than foreigners
generally. The Parliamentary Assembly calls on the Committee of Ministers to
draw up an agreement which would give de facto refugees a residence permit, a
work permit and travel documents. Furthermore, the Parliament Assembly urges
that de facto refugees should be treated according to the principle of
non-refoulement and as many articles of the Geneva Convention as possible
should be applied to these people (Articles 17, 23, 24, 32, and 33).

The Committee of Ministers has taken up this recommendation and decided
(Recommendation No. 84 of 25.1.1984) that the application of the principle of
non-refoulement within the meaning of Article 3 of the Geneva Convention must
also be ensured for non-recognized de facto refugees.
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Criteria for determining refugee status

51. The principal legal instruments governing the right of asylum are

(a) the Convention on the Status of Refugees of 28 July 1951, known as the
Geneva Convention,

(b) the Protocol on the Status of Refugees of 21 January 1967;'

(c) the Statute of the Office of the High Commissioner for Refugees of
14 December 1950,

For the granting of asylum or the determination of refugee status, all the
member countries of the European Community make direct or indirect use of
Article 1,A of the Geneva Convention with the exception of the Federal
Republic of Germany, where the right to be granted asylum is based on
Article 16, paragraph 2, p.2 of the Basic Law.

52. The Geneva Convention defines a refugee as a person who, owing to
well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, 1is
outside the country of his nationality and is unable or, owing to such fear,
is unwilling to avail himself of the protection of that country or who, not
having a nationality and being outside the country of his former habitual
residence as a result of such events, is unable or, owing to such fear,
unwilling to return to it.

53. The concept of persecution as accepted by the Contracting States to the
Geneva Convention of 1951 had in view mainly policies of a discriminatory
nature pursued by the State apparatus of a country.

54. If the Geneva Convention is compared to the constitution of its
forerunner in the field, the International Refugee Organization (IR0) of 196,
it will be seen that the latter contained provisions not only on the
protection of refugees but also on the protection of displaced persons. The
IR0 extended protection to a much wider circle and, in addition to the
persecution of individuals, also included refugee movements directly resulting
from the Second World War.

55. The Geneva Convention seemed at the time an adequate legal instrument for
the protection of refugees in Europe. The vast majority of refugees came from
the East bloc countries, where persecution was mainly perpetrated directly or
indirectly by State departments. The Geneva Convention, drawn up in the
aftermath of the Second World War, answered the needs of the new international
situation.

As with the provisions of the Geneva Convention so, too, today the criteria
governing the recognition of refugees reflect a new view of the problems.
Thirty-five years on, the concept of State persecution as a decisive criterion
for the recognition of refugees 1is being interpreted in a new way. The
Western countries of Europe are increasingly bécoming a place of refuge for
people from the Third World escaping from politically unstable situations,
armed internal conflict or an economically hopeless situation.

56. The High Commissioner for Refugees has continually issued new guidelines

for recognizing refugee status, which the rapporteur is presenting in another
section.
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57. From statistics on the numbers granted refugee status and a breakdown
according to country of origin, it is possible to draw conclusions about the
way in which refugee status is defined in the individual countries. Below is
a table of the relevant figures, insofar as they were made available to the
rapporteur.

Table 4

Numbers granted refugee status, by country

1979 1980 1981 1982 1983 1984 1985 1986

Belgium 88.6% 81.5% 83.6% 67.3% 43.6% 46.8% 38% 47.2%

Denmark 55.5% 42.8% 48.0% 44.9% 25.5% T72.6%

Federal Republic

of Germany 14.0% 12.0% 7.7% 6.8% 13.7% 26.6% 29.2% 16.2% (8/86)

France 56.0%2 51.0% 45.0% 31.0% 39.4%

Greece

Ireland

Ttaly Geneva Convth 8.0%7 82.8% .0% 7% 20.2% 15.0%2 5.5%4 4.0%
UN Mandate 54,0% 71.5%4 59.6% 69.4% 59.8% 45,2%

Luxembourg

Netherlands

Portugal

Spain *

United Kingdom 45.6% 51.5% 32.5% 20.3% 16.8% 177%

* The 1985 law is too recent for conclusions to be drawn

Principal countries of origin, according to frequency

Belgium » Ghana, Turkey, India, Iran (1985)
Denmark s Sri Lanka (1986)
Federal Republic : Sri Lanka, Poland, Turkey, Ghana, Pakistan, Afghanistan,
of Germany : India (1984); Iran, Lebanon, Palestine, Poland, Turkey,
: India, Ghana, Sri Lanka, Bangladesh, Pakistan (1986)
France : Vietnam, Kampuchea, Sri Lanka, Ghana, Zaire, Turkey,
: Poland (1985), Zaire, Turkey, Vietnam, Kampuchea,
: Ghana, Sri Lanka (1986)
ITtaly Eastern Europe (Poland)
Spain Iran, Cuba, Poland, Chile, Irag, Uruguay (1986)

United Kingdom Ethiopia, Ghana, Iran, Iraq, Pakistan, Somalia,

Sri Lanka, Uganda (1985)

58. As can be seen from Table 4 the numbers of those granted recognition as
refugees vary greatly from country to country in the European Community. This
is an indication that different criteria are being applied, since the
countries of origin of the refugees are similar. Tamils from Sri Lanka,
Lebanese, Iranians, Turks, Ghanaians, Pakistanis; Afghans and Poles are
entering all the Member States.

If the percentages of applicants recognized as refugees e.g. in 1982 in
Denmark, the Federal Republic of Germany and France are compared, the
difference can be as much as 50%. The Federal Republic recognized only 6.8%
of refugees in that year, Denmark 48% and France 56%.
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59. The figures in regard to Tamils from Sri Lanka and Turks also illustrate
clearly the wide variation in the recognition of refugee status:

In Denmark some 90% of Tamils are granted recognition in accordance with the
Geneva Convention. In the United Kingdom and the Federal Republic only a
small percentage are recognized; refugees from Turkey are virtually all
granted recognition, in the Federal Republic approximately 10%.

60. The rapporteur is unable to produce evidence to support allegations by
representatives of welfare organizations that the authorities concerned are
interpreting the Geneva Convention in a restrictive manmner. For this he would
need to have internal statistics which were made available only in the case of
the Federal Republic of Germany. The percentages for France, Belgium,
Denmark, Italy and the United Kingdom indicate however that there has been a
steady decline in the numbers granted recognition since 1982.

Undoubtedly, the way in which the criteria are interpreted depends to some
extent on the particular relationship between the European country and the
country of origin. The way in which diplomatic representations evaluate
political developments in the European country is also an important factor.
ALL these considerations are taken into account during the recognition
procedure.

61. Even though the proportions granted recognition in the different
countries vary considerably and in some cases are very small, this does not
mean to say that the refugees are not given a temporary residence permit or
permission to remain in the Member States for other humanitarian or political
reasons. In the Federal Republic about two~thirds of those seeking asylum are
not granted recognition. Those from certain countries such as Iran, Ethiopia,
the Lebanon and above all the Eastern European countrijes are thereafter
tolerated and not deported to their home countries. From what the rapporteur
has learned, most of the Member States of the Community do not carry out
Llarge-=scale deportations.

62. In practice this means an indirect extension of the concept of refugee,
which takes account of the changed situation in regard to refugees throughout
the world. The Member States recognize that the traditional concept of
political persecution by the State as the main cause of the refugee problem
can no longer be regarded as a valid explanation for the refugee phenomenon of
today's world (between 17 and 20 million refugees).

However, the German Bundestag decided when it amended the law on the asylum
procedure in November 1986 that applications for asylum should not be granted
if the applicant’s sole motive was to escape from a war.

63. Widespread violence, serious social and economic development problenms,
hunger and disease, and natural disasters often lie behind the decision to
flee from the home country. A study carried out by Prince Sadruddin Aga Khan,
former High Commissioner for Refugees, into the causes of mass movements of
refugees, lists the following: wars and revolts, the breakdown of law and
justice, repression and anarchy, persecution and the denial of social equality
of opportunity and general fears about the future. Religious and ethnic
minorities are often not recognized as full mefibers of society and are
deliberately driven from their country.
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64, Armed clashes and internal conflicts are a worldwide phenomenon. The
London Sunday Times has shown in a study that one-quarter of all nations in
the world are currently involved in armed conflict. Most of the world's
refugees are homeless because of such conflicts. They flee from the senseless
brutality and serious deterioration in social, economic and physical
conditions brought about by military and other forms of violence: armed
conflicts are nothing other than a form of human rights violation.

65. While it is true that the states often set national sovereignty above the
protection of human rights, they have nevertheless, by signing the legally
binding United Nations Charter (Article 1, No. 3 of the Charter), recognized
that they have a responsibility for promoting human rights. State sovereignty
should serve precisely this function.

66. The present guidelines of the High Commissioner for refugees for
determining the right to refugee status recommend the following interpretation
of the concept of persecution: if certain social groups in the population
suffer at the hands of another section of the population, e.g. through acts of
serious discrimination, such treatment can be viewed as persecution if it
happens with the authorities! knowledge or if the authorities refuse or show
that they are unable to afford those concerned effective protection. Internal
conflicts, serjous unrest or a state of war may mean that a person cannot

avail himself of the protection of his country or such protection is
ineffective.

67. If a person Leaves his country for economic reasons the underlying
factors must be examined carefully. If his financial situation is desperate,
this may also be the result of persecution by the State. If economic measures
adopted in the home country are directed again a particular section of the
population and destroy their chances of economic survival, the object and
intention behind the measures may be of a racist, religious or political
nature.

68. In consequence, the interpretation of the Geneva Convention by the High
Commissioner for Refugees recognizes that persecution may include persecution
by third parties, provided that such persecution answers the above description
as set out in the Convention, namely persecution for reasons of race,
religion, nationality, membership of a particular social group or political
opinion.

69. In practice the provisions governing refugees and the definition of the
concept 'refugee’ in the resolutions of the UN General Assembly and the
Executive Committee have acquired a new dimension. They now include among
refugees people who flee from catastrophes caused by human action. The High
Commissioner for Refugees is required to take action on behalf of people who
must be given assistance according to the fundamental principles of protection
under international law.

70. Other significant differences have developed between the definition of
refugee according to the Geneva Convention and the Basic Law of the Federal
Republic as a result of the extensive case-law concerning applications for
asylum. In its decision (BVerwGE 62.123) of 1981, the Federal Administrative
Court set out the so-called objectivity doctrine. According to this, the most
important and determining factor in an application for asylum is not the
subjective element of well-founded fear of persecution, as provided in the
Geneva Convention, but the question of whether the persecutor has been
politically motivated in his treatment of the person concerned. This doctrine
has had an impact in particular in cases of requests for asylum on grounds of
torture and political and general prosecution. Only when the torture is
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politically motivated is asylum granted. For the determination of refugee
status in other cases, the proportionality theory is applied: this 4is based on
the concept of the individual applicant's well-founded fear, combined with the
decisive objective factors creating the fear. Here, the motivation of the
persecutor or the prosecuting State is only of secondary importance. The
important factor is the concept of fear combined with the applicant's
political opinion, race or religion, membership of a particular social group
or nationality and the justified reasons for that fear.

71. The Anti-torture Convention1, which has not yet been ratified in the
European Community except by France, casts a new light on the question of who
is a refugee and who is entitled to stay in the country under international
law. According to Article 3(1) of the Convention, no Contracting State will
extradite, return or deport someone to another country if there are valid
reasons for believing that he is in danger of being subjected to torture
there. The basic principle of non-refoulement has precedence over any other
commitment entered into, for example in an extradition treaty. The
Anti-torture Convention closes gaps resulting from the Geneva Convention or
e.g. Federal German case-law. If an applicant is refused refugee status, he
still has the possibility of claiming the right to stay in the country of
refuge under Article 3(1) of the Anti-torture Convention.

72. Developments in regard to the right to asylum in the case-law of the
European Court of Human Rights and the decisions of the European Commission on
Human Rights show that the European Convention for the Protection of Human
Rights can also play an important role in cases concerning the right to
asylum. For an asylum—seeker it might be more effective to evoke this
convention than the international agreements on refugees if the latter are not
recognized in his country of refuge as independent sources of law, as for
example in the United Kingdom, Denmark and Ireland.

The case~law in regard to the right of asylum established by the above Court
and Commission is based mainly on the following articles of the said European
Convention for the Protection of Human Rights and Fundamental Freedoms:
Article 3 prohibiting torture, Article 4 prohibiting slavery and forced
Labour, Article 8 on respect of privacy and Article 13 on means of appeal
against the violation of the rights or freedoms enshrined in the Convention.

73. One particular problem arising from the Geneva Convention and the
case~law in general is that persons who are not persecuted because of some
particular characteristic or membership of a particular group but are living
in the crossfire of political conflict and civil war do not come under the
Geneva Convention. In particular, sexual persecution - as for example in
Iran = is not covered by the Geneva Convention and the related jurisprudence.
The provisions of the Convention ought to apply to all those who are
persecuted because of their sex or sexual differenceZ2.

74. The African countries, which are the most affected by movements of
refugees, are aware of this, and in 1969 they drew up their own convention on
refugees, which came into force on 20 June 1974 (United Nations Treaties
Series No. 14691).

|of the United Mations of 10.12.1984

25ee the report by Mrs d"Ancona on violence against women, Doc. A 2-44/86,
and the corresponding resolution adopted by Parliament on 11 June 1986,
0J No. C 176, 14.7.1986, p.73
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This was made necessary by the Limitations of the Geneva Convention, because
the specific nature of the refugeeproblem in Africa is not comparable to that
on which the Geneva Convention was based.

The OAU Convention is designed as a regional supplement to the Geneva
Convention, and Article 1 echoes the Geneva Convention’s definition of a
refugee. However, the OAU document classifies as refugees other groups of
asylum=seekers not covered by the Geneva Convention, such as peopLe fleeing
from war, occupation, civil war or similar situations.

Article 1(2) of the OAU Convention reads:

*The term "refugee" shall also apply to every person who, owing to external
aggression, occupation, foreign domination or events seriously disrupting
public order in either part or the whole of this country of origin or
nationality, is compelled to leave his place of habitual residence in order to
seek refuge in another place outside his country of origin or nationality.’'

The O0AU definition does not cover all displaced persons in Africa without
exception. It excludes, for example, people fleeing from natural disasters.

The 0OAU Convention is a step forward because it is based exclusively on
objective criteria and not on the subjective fear of persecution.

The Member States of the Community should move with the political times and
attach paramount importance to the individual seeking protection. The term
refugee should therefore be used of anyone forced to flee from outside
aggression, occupation, foreign rule or civil war.

In the absence of specific provisions, asylum-seekers are often only able to
claim the general protection afforded by regional and international human
rights agreements. The objective of ‘international law must, however, be to
lay down principles regarding the rights of a persecuted individual which are
generally recognized in all countries.

Social provision for asylum—-seekers during the asylum procedure

75. Following the influx of Large groups of refugees at the end of the
seventies into the Member States of the European Community, no special
arrangements were made for recejving or integrating them. In many countries
it is assumed that the influx of people seeking asylum is only a temporary
phenomenon and that no special arrangements need setting up. The tendency has
been to deny the problem until it became obvious that the number of
spontaneous refugees was steadily increasing.

76. So it not surprising that most of the reception centres for refugees
consist of former barracks, schools, hospitals and = as in the Federal
Republic now because of the large influx - "tent towns®, building sites or
sports halls. During his visits to the Member States, the rapporteur saw a
great many different kinds of reception centres: some equipped with poor
sanitary arrangements, buildings whose conditiofi ranged from good to seriously
defective, dormitories containing from two to 50 or even 80 beds, in which
people were looked after by a large number of helpers or by only a single
warden, centres where medical care is provided and others, the majority, where
it is not. He could go on indefinitely describing his impressions. Instead,
he refers readers to the reports on the different countries.
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Public expenditure on refugee work

77. The rapporteur endeavoured as far as possible to obtain figures on the
expenditure on refugee work by the individual states, since this is of
importance when it comes to considering burden-sharing. It was learned from
the responsible Ministry in Belgium that in 1985, Bfrs 329 million

(c. 7 563 218 ECU), and for the second half of 1986 an additional

Bfrs 20 million (c. 459 770 ECU), were made available. In Denmark, the Danish
refugee organization confirmed that it receives between Dkr 800 and

900 million (100 - 113 million ECU) each year from the Danish State for
integration programmes for recognized refugees. It was impossible to discover
how much is spent on asylum—seekers.

According to data from the French Ministry for Foreign Affairs, France spends
about FF 1000 million (145 million ECU . This includes the expenditure of all
the ministries concerned with refugee welfare. The United Kingdom gives about
£600 000 each year to the refugee welfare organizations (875 712 ECU) from
which they claim personnel and administrative costs.

Italy spends about Lit 28 000 million (19.3 million ECU) and Spain about
Ptas 1000 million (7.3 million ECU) for asylum=-seekers.

The Federal Republic of Germany spent DM 2000 million (952 million ECU) in
1985.

Access to the employment market

78. Since those seeking asylum are often housed during the asylum procedure
in communal accommodation with hardly any facilities for passing the time or
special integration measures, access to the employment market is a matter of
great importance. For those seeking asylum it is generally extremely
difficult to get a job. The British Refugee Council and the French *Terre
d*Asile’ - both refugee welfare organizations = have found that, although
asylum—-seekers are given a work permit, only 20% find jobs. But at least the
fact that they are allowed to work in these countries produces a different
attitude which gives them courage and confidence. In France, asylum-seekers
may take up employment one month after submitting their applications and in
the United Kingdom after six months, although it should be mentioned that
applicants who were questioned knew nothing about this rule.

In Belgium an asylum—seeker can get a job if his application has been judged
admissible and the employer applies for a temporary work permit.

In Denmark, Italy, Spain and the Federal Republic of Germany, asylum-seekers
are not allowed to work during the whole of the asylum procedure, although in
Italy illegal employment is tolerated by the authorities. Changes to the law
on the asylum procedure in the Federal Republic in November extended the ban
on employment from three years to five (four in the case of wives and 2 for
children). Eastern bloc refugees are not allowed to work for at least one
year.

Access to social security systems

79. As a general rule, asylum—seekers do not enjoy the same rights as
nationals as regards access to the system of social security (health
insurance, unemployment benefits, accident insurance and pensions).

In Belgium, France and the United Kingdom, access is allowed if the
asylum-seeker can prove that he has a job.

WG(VS1) /4992E - 27 - PE 107.655/B/fin.



In the other countries it is not allowed or only to a limited extent.

Education and training

80. During the asylum procedure, applicants have virtually no chance of
taking part in vocational training schemes. 1In some countries the children of
asylum-seekers are allowed to go to primary school (Belgium and Spain) and
young people are allowed to attend colleges of further education or university
(France). Language courses are provided by nearly all countries (Denmark
since this autumn - 1986). Where these are not provided by State departments,
the welfare organizations and the UNHCR offer courses. In the United Kingdom,
vocational training measures are financed by the European Social Fund. The
programme "for combating poverty in the European Community'! also includes
various measures in favour of refugees.

Restriction of movement

81. Under the law governing the asylum procedure in the Federal Republic of
Germany there are restrictions on asylum—-seekers wishing temporarily to leave
the place where they are staying. They are required to remain within the
district controlled by the aliens authorities. Exceptions can be made. This
rule exists only in the Federal Republic of Germany.

Yardsticks for social treatment

82, The Parliamentary Assembly of the Council of Europe deals comprehensively
in its Recommendation 1.016 (1985) with the Living and working conditions of
refugees and asylum—-seekers, focusing in particular on unhumanitarian methods
of transport, the length of the procedure, accommodation and questions of
burden-sharing. The Parliamentary Assembly deplores in particular the
protracted procedure, the fact that refugees are forced to live in communal
accommodation and in most countries have no right to social benefits and
cannot take up employment. It calls on the governments of the member
countries to reach an agreement as soon as possible on shortening the
procedure. The view of the Assembly was that the procedure should not exceed
onhe year.

83. The World Council of Churches, a non-government body, in its declaration
of May 1984 speaks against the use of camps to deter those seeking refuge and
against the publication and dissemination of reports about a ban on jobs, the
existence of camps and the denial of social protection to discourage people
from seeking asylum.

84, The European Consultation of Refugees in Exile, a non-government umbrella
organization of refugee welfare organizations in Western Europe, in a
recommendation of January 1985 proposes that asylum=seekers should be
immediately granted an indefinite residence permit, the right to freedom of
movement, respect for their private life and human dignity, the right to
employment and social welfare, including practical language courses,
vocational training and legal and social counseL&ing.

Recognized refugees

85. If an asylum—seeker is recognized according to the criteria of the Geneva
Convention, his rights follow from the Convention relating to the Status of
Refugees of 28 July 1951, the Protocol relating to the Status of Refugees of
31 January 1967 and the Statute of the Office of the High Commissioner for
Refugees of 14 December 1950.
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The Geneva Convention contains provisions on the legal and social position of

the refugee, e.g. the right to work, access to training, right to travel
documents.

The rapporteur was only able to obtain a limited picture of the social and
legal position of recognized refugees in the countries visited. It was clear
that the position of recognized refugees varied from Member State to Member
State -~ for example as regards practical access to the employment market, the
period of residence required before citizenship is recognized, etc. A point
worth special mention is that in Denmark recognized refugees enjoy the same
rights as Danish citizens apart from the right to vote in elections to the
Folketing. However, they may - like all foreigners -« take part in local
elections after residing in the country for an unbroken period of three years.

86. Recognized refugees criticized the fact that they enjoy only Limited
freedom of movement within the Community. A recognized refugee in France for
example receives a three-month visa for the Federal Republic of Germany, after
which he must return to France. The European agreement on the abolition of
visas of 1959 provides that recognized refugees in the Contracting States at
least should no longer require a visa. In view of the completion of the
European internal market and in particular the dismantling of controls at
internal borders a desirable objective would be to enable recognized refugees
to enjoy unlimited freedom of movement within the Community.

Concept of burden-sharing

87. The size of the refugee problem, in particular the number of spontaneous
asylum seekers, is different in each of the Member States. In some countries,
especially the Federal Republic of Germany, the governments consider that the
resources for accommodating and caring for asylum—-seekers are already fully
stretched.

For a Community of states such as the European Community it seems only natural
that these burdens should be shared with understanding between all countries.

88. The Member States of the European Communty, which are also members of the
United Nations, have indicated that they accept this approach. In the
Declaration on Territorial Asylum of 14.12.1967 the United Nations declares:
‘where a State finds difficulty in granting or continuing to grant asylum,
States individually or jointly or through the United Nations shall consider,
in a spirit of international solidarity, appropriate measures to lLighten the
burden on that State'. At the sitting of the 11.12.1980 the UN Member States
called for international cooperation to avert new flows of refugees and for an
equitable sharing of the burden. The Parliamentary Assembly of the Council of
Europe also calls in its recommendation 1.016/1985 for a sharing of the burden
among the member countries. The idea of such cooperation needs to be examined
in greater depth and must be Llinked with practical proposals.

89. In some Member States of the European Community access to the country of
refuge is already governed by a quota system1. France, the Federal Republic
of Germany, the United Kingdom, Denmark, Italy:-and Spain — to name just a

few — have accepted group after group of quota refugees from Vietnam,
Afghanistan or Chile over the past few years. This quota system has proved
its value in the past and should be introduced into those countries which have
not yet considered it.

'Everyone who arrives in a Member State under this system is automatically
granted refugee status
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90. But a fixed quota should not exclude the possibility of allowing in
additional numbers of spontaneous refugees. The advantages of a quota system
is that the countries concerned are better able to plan and prepare for the
awaited influx of refugees. When they arrive in the country of refuge they do
not need to go through a selection or recognition process. The ‘integration of
the new arrivals can be carried out more effectively. By such a quota system
many of those who have been tolerated in Europe as so=called de facto refugees
simply for humanitarian reasons are granted refugee status immediately. To a
‘quota refugee' such a system, which can be administered more effectively and
quickly, will undoubtedly seem more humane than one which entails the
uncertainty and rigidity of a long recognition procedure. The registration of
the refugees settling in Europe could be organized through cooperation with
the UNHCR, as is done, for example, within the framework of special programmes
for quota refugees.

There are also cost benefits from a quota system. The cost involved in
receiving a given number of people under the quota system would probably be
less than if they were dealt with as spontaneous asylum=-seekers. The costs of
the recognition procedure and above all maintenance do not arise under this
system, because the recognized refugees earn their own Livelihood, provided
that they can find work. This also means that more people can be helped for
the same amount of money.

91. The quota rates could be fixed according to the per capita gross national
product and the population of a country. The effect of the quota system would
be greater if all the Western European countries were to take part, not only
those of the European Community.

92. The concept of burden-sharing takes as its starting point the individual
asylum—seeker who requests asylum at our borders and who must be allowed in by
the particular country of refuge in accordance with the principle of
non-refoulement. Every country must be initially responsible for those who
seek asylum in its territory. Since some countries are receiving a larger
influx of refugees than others, some way of redistributing the costs must be
found.

93. The attempt to find the means for such redistribution entails recognizing
that the states have difficulty in agreeing to accept new burdens. For this
reason - and also for the sake of achieving comparability in the treatment of
asylum~seekers and refugees in the Member States - there is a strong case for
using the only device which is functioning more or less effectively: the
Community budget.

If this concept of burden—sharing were to be accepted by the Community, it
would be necessary to provide a common basis for decisions by bringing the
preconditions applicable for the granting of asylum in the different countries
into alignment With one another and approximating the procedures.

The virtue of this approach is that it places the individual person, who
should be protected by the international agreements on human rights, in the

centre, leaving him to decide where and how he Will seek protection from the
international community.

The protection of human rights under international law, which applies to all
mankind, cannot be confined to a Limited number of people. Combined with an
international policy to avert movements of refugees, burden-sharing is the
best way of achieving the aims of the international agreements on human rights.
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The European Communty's role in regard to the world refugee problems

94. The European Community, which regards itself as an economic, legal and
social community, has two-fold responsibility in regard to refugees:

- responsibility in regard to asylum—seekers and refugees seeking protection
in Europe,

= responsibility in regard to refugees outside Europe, Living in their
*developing countries'.

The Community®s responsibility stems from:

= a general humanitarian and moral obligation towards people in need;

- the special historical role of Europe as a former colonial power;

~ the Community's present role as a leading industrial power;

= the commitment made in international and European treaties, agreements and
conventions to respect human dignity and human rights and actively promote

them.

The European Community's role vis—-a-vis refugees outside Europe

95. The present situation in the Third World countries needs to be seen in
its historical context. The countries of the European Community are bound up
to a greater or lesser extent with the history of these countries by their
colonial past.

96. The example of Africa will serve to show how the colonial past is still
affecting these countries today.

In Africa there are several milljons of refugees. Of the present Member
States of the Community, Germany, France, Portugal, the United Kingdom,
Belgium, the Netherlands, Spain and Denmark were represented at the Berlin
conference on Africa of 1884. This conference rseulted in the colonial
division of Africa, a division which took no account of the geographical,
economic, social or political facts of African life. It left a legacy of
artificial frontiers and structural imbalances. These artificial frontiers
are a heavy burden for countries which have now been released from colonial
power, and a source of destructive conflict. Because of the frontiers
established in colonial days tribes and groups with differing social
structures, customs, traditions and languages are forced together 1into single
national states, in which one group of the population often claims power and
authority over others.

The new independent states were also left with a heavy economic legacy. Of
the 31 poorest countries in the world, 21 are in Africa. Exploitation and the
destruction of traditional ways of life have undermined century-old structures
for survival., Together with the problems of hunger, over-population,
unemployment and natural disasters, this offers fertile ground for social
conflict. Between 1945 and 1979 there were 1 967 armed conflicts in the
world. More than a quarter of these occurred in Africa and claimed some

4 million lives.
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97. The Community must in the long term effect a change of direction in
development aid to help promote the resolution of conflicts in all Third World
countries and to prevent the creation of lLarge groups of refugees. The
Community®’s special relations with the ACP countries offer a starting point.
Since its foundation the Community has had a particular relationship with some
of the Third World countries based on the EEC Treaty. Article 131 provides
that all non-European countries and territories which have special relations
with Belgium, France, Italy, the Netherlands and the United Kingdom should be
associated with the Community. In this way the economic development of these
countries and that of the Community were unavoidably bound up with one
another, Yaoundé I and II and Lomé I, II and III together form a body of
agreements geared to specifically defined forms of cooperation.

98. In the Lomé Convention the Community has extensive machinery with which
to help to satisfy the basic needs of the people of the ACP states and to
enable the right to development of individuals and nations to become a
reality. The declared aim of Lomé to overcome the difference in development
between industrial and developing countries means that the Community has
declared its readiness to adjust traditional international law, in particular
economic law, to the development needs of the developing countries?t.

99. Against the background of such a European development policy conceived in
these terms, the idea of "regionalization’ of the refugee problem, of which so
much is heard in the debate on asylum, acquires a new significance. This is
the concept whereby refugees should remain in their own region, near their
home country, and be helped there. If regionalization and development

programme are integrated, the influx of refugees to Europe will eventually
diminish.

The Community’s role in regard to refugees in Europe

100, There are between 500 000 and 1 million asylum—seekers in the European
Community. The legal and social situation of these people leaves a great deal
to be desired. The Member States must therefore be urged to ensure that they
are treated humanely during their stay.

101. Over the past five years the European Parliament has adopted numerous
resolutions directly or indirectly concerned with the position of
asylum—seekers. Relevant also are the Parliament’s request to the governments
of the Member States not to deport any Tamils to Sri Lankal and its requests
to the Council and the Commission to submit proposals for harmonizing visa
requirements, the laws on aliens and the right of asytum3.

102. The European Commission took account of this request in its White

Paper‘4 relating to the further development of the Community and the
completion of the European internal market.

Tcf. The Verbeek report, Doc. A 2-122/86
204 NO. € 175, 15.7.1985, p. 219 et seq.
304 No. C 184, 9.6.1983, p. 112

4coM(85 310 final
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The Commission's intention to respond positively has been demonstrated by the
fact that the President of the Commission appointed an official from his
Institution to accompany the rapporteur on his fact-finding visits.

103. In the preamble to the EEC Treaty the Contracting Parties agree to
promote the economic and social development of their countries by concerted
policies. In Article 117 they agree to promote improved living and working
conditions for workers and to make possible their harmonization while the
improvement proceeds.

The concept of social progress enshrined in Article 117 also embraces the
social situation of those seeking asylum. Social progress must extend to all
those who live in the territory of the European Community. Basic social
rights cannot be tied to a particular nationality. The term "workers' in
Article 117 must also be interpreted as meaning every person who is available
to the Community's employment market. A special programme for improving the
social situation of the asylum-seekers and refugees living in the European
Community is therefore justified on the basis of Article 1171,

104. ALl the Member States have endorsed the UN Convention on Refugees and
some of them the UN Anti-torture Convention. Therefore, the basic
preconditions for coordinating legislation and practice relating to asylum in
the legal area of the European Community already exist.

If the Community wishes, as a Community of states, to afford refugees in
Europe a humane existence, the same lLaws and the same practices must apply for
these people in all the Member States. Redistribution of resources between
the Member States, which are affected in different degrees by influxes of
refugees, must be carried out by means of the Community budget.

It is essential that Europe, this major industrial community, should play an
effective part in promoting political peace and economic development in the
crisis~torn areas of an indivisible world.

Talso see Article 2(1) of the Council Regulation (EEC) No. 1408/71 of
14 June 1971, 0J No. L 149 of 5.7.1971, p. 2, according to which this
Regulation, which is regarded as a basic social law, also applies to
refugees and their dependents.
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ANNEX I

EUROPEAN PARLIAMENT

COMMITTEE ON LEGAL AFFAIRS AND CITIZEN'S RIGHTS

Notice to Members
No. 51/86

The following experts have accepted invitations to attend the hearing on the
right of asylum organized by the Committee on Legal Affairs and Citizens'

Rights to be held in Brussels from 3 p.m. to 7 p.m. on 25 September 1986:

Mrs Henrietta TAVIANI, President of France Terre d'Asile

Or Peter LEUPRECHT, Director, Human Rights, Council of Europe

A representative of Amnesty Internationatl

Mr Philip RUDGE, Project Secretary, European Consultation on Refugees

& Exiles

Dr Manfred ZULEEG, Professor of Public Law, University of Frankfurt
Mr Gilbert JAEGER, Chairman of the Comite Belge d'Aide aux Réfugiés
Mr P.M. MOUSALLI, UNHCR representative in Belgium

In preparation for the hearing, Members will find attached copies of the motions
for resolutions tabled pursuant to Rule 47 of the Rules of Procedure which

have been referred to Mr Vetter for consideration in drawing up his ouwn-
initiative report. Members will alse find the first working document

(PE 95.895)and the summary reports drawn up by the rapporteur on his visits

to the Office of the UN High Commissioner for Refugees in Geneva, the Federal
Republit of Germany, Belgium, the United Kingdom, Italy and Denmark. The
summary reports on the visits to France and Spain will be forwarded at a later

date.

DIR%&IORATﬁ-GENERAL FOR COMMITTEES
AND DELEGATIONS

Annexes

4 August 1986/hm

122/85
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The European_Parliament,

A.

2.

ks

<.

Whereas,

under Article 14 of the Universal Declaration of Human Rights proclaimed
by the General Assemby of the United Nations on 10.12.1948, everyone has
the right to seek and to enjoy in other countries asylum from political
persecution,

under the recognized principles of international law, bi-lateral
extradition agreements do not permit extradition for trial or punishment
in cases where extradition is requested for political or politically
motivated offences or for political purposes,

political asylum in France has a long tradition and constitutional status,

no~one may be extradited to a country which ignores the ban on torture
and inhuman treatment as set out in Article 5 of the UN Universal
peclaration of Human Rights, Article 3 of the European Convention on
Human Rights and Article 7 of the International Covenant an Civil and
political Rights,

whereas, ,

the Court of Appeal (Cour d'Appel) in Pau in two decisions of 8.8.1984
approved the extradition of eight Basque refugees to Spain suspected
of being members of the Basque independence movement ETA and having
taken part in armed attacks against the Guardia {ivil,

the Basques imprisoned awaiting extradition began a hunger strike on
9.8.1984, when the decisions on extradition were known, to avoid the
torture and inhuman treatment which they must expect if they are
extradited to Spain,

the prisoners threatened by extradition are currently in an extremely
critical condition in the Fresnes prison near Paris and are being fed
forcibly, .

corture and inhuman treatment against Basque members of ETA, or suspected
members of ETA, persist despite the end of the Franco dictatorship
according to reports by Amnesty International, the Association of Euskadi
poriests, the bishops of the Basque dioceses, the Bilbao and San Sebastian
Committee of Lawyers, the Basque members of the Spanish parliament, the
Madrid Group of Young Lawyers, the Pro-Human Rights Association and many
local authorities throughout the Basque region, and between 1.1.1981 and
30.6.1984 more than 3500 cases of torture and ill treatment have been
recorded in police stations,

calls on the Council of State of the French government, in particular
the Prime Minister and Minister of Justice, and the President of the
French Republic, to remember the undertaking given at the beginning of
their period of Government in May 1981 to respect the right of political
asylum even between western European states and not to permit persons

to be extradited who, Like the Basques with-Spapish nationality, have

to remain in France to avoid political persecution in Spain;

Roquests the Fresident of the French Republic to refuse extradition
to Spain;

Ivstruct; its President to forward this resolution to the Council,
the Commission and the goverrments and parliaments of the Member States.
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The European Parliament,

A. uhereas

1. under Article 9 of the Universal Declaration on Human Rights, proclaimed by
the United Nations General Assembly on 10 December 1948, no one may be

subjected to arbitrary exile,

2. the principles and practices of international law demand that, prior to the
enforcement of a deportation order concerning him, a foreign national be
given the option of emigrating or being deported to a country of his choice
which is willing t6 accept him,

3. this principle is also recognized in French law,

4. the fundamental right of respect for human dignity, and both Article 13 of
the Universal Declaration onm Human Rights and Article 12 of the International
Covenant on Civil and Political Rights, forbid that anyone be deported by
force to a country which he wishes neither to enter nor make his place of
residence,

8. having regara to the fact that

1. the French Government has since 11 January 1984 been resorting to the practice
of expelling Basque refugees and deporting them to countries outside Europe,
without allowing them the option of emigrating or being deported to a European
country or other country of their choice,

2. 27 cases of forced deportation of Basque refugees to countries outside Europe
have occurred to date, viz., deportations to

(a) the Dominican Republic (Eugenio Echeveste),

(b) Cuba (José Antonio Mdgica Arrequi, José Antonio Larretxea, Jes(s Abrisketa
Corta, Carlos [barguren, Pello Ansela and Juan Miguel Arrugaeta San Emeteri),

(¢) Panama (José Antonio Zurutuza Sarasola, Juan Luis Zuzuarrggui Redondo,
Juan Carlos Arriaréh, José Ignacio Otaegui Mdgica, José Angel Urtiaga Martinez,
Ascensidn Maria Arrate, Julian Tena Balsera and Juan José Aristizabal),

(d) venezuela (Jesls Urteaga, Enrique Barrutiabengoa, José Arruti, Juan Sdenz Trecu,

Maria Arzola, José Antonio Gastén, José Luis Ayestarén and Venancio Sebastién),

(e) Togo (Izaquirre Mariseal, Galdos Oronos, Castrillos Allende and Alberti

Beristain),

1. Calls on the President of the French Republic and the #Pench Government to
grant political asylum to Basques who have fled to France and cease all forms

of expulsion and deportation of Basque refugees, and especially their forced

deportation;

~

Instructs its President to forward this resolution to the (ouncil, the Ccmmission

and the Governments and Paritiaments of the Memper States.
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The

European_Partiament,

whereag in the present situation in Sri Lanka members of the Tamil minarity.
are sxposad to the danger of arbitrary arrest, torture and execution by the
security forces,

whereas, in view of these circumstances, Amnesty International has urged
the various goverpments not to return any members of the Tamil minority to
Sri Lanka against their will,

whereas the High Commissioner for Refugees takes the same view and has made
an official request to the same effect to the Western European governments,

whereas the governments of many Member States have failed to reply to this
request and that as a result the Tamils who have fled to these countries
are in a particularly insecure situation,

whereas the recent meetings of the CAHAR committee and the Council of Europe’s
parliamentary Assembly on the Tamil question produced no results,

whereas an agreement nas been reached at government lLevel to close the 'open
border®' in Berlin,

whereas, in accordance with the statement by the High Commissioner, it must
be made absolutely clear that members of the Tamil minority are to be seen as
politicai refugees and are *to be received as such ,

whereas the infiux of Tamit refugees is creating serious problems for various
countries in Western Europe and elsewhere,

whereas, however, these problems can and must be solved in a humanitarian manner
by means of a compassionate pclicy towards refugees,

Cails on the governments of all ithe Member States to follow the recommendations
made by the High Commissiuner for Refugees with regard to members of the Tamil
minarity;

Reguests the governwents of ail the Member States to draw up as 2 matter of
urgenity guidelines for a tommunity policy, based on these recommendations, on
the reception, treatment and protestion ot Tamils seeking political asylum;

Requests the governments of the Member States to abandon plans for closing
the 'open horder' in Beriin;

instructs its President o forwart this ~esolution to the governments and

parliaments of the Member States, the Courcil, the Commission and the Sri Lankan
aurhorities.
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The European Pariiament,

A. having regard to the sfforts to apnroximate the laws of the Member States
of the European Community,

B. dismayed at the fact that these cffsrts have made most progress not in the
field of democratic participation in and control over national, social and
. economic institutions or undertakings, but in the field of state
repression,

C. whereas an approximation of law and practice is taking place, in
particular where state powers are used to control, monitor and punish
personal and political vonduct, for exampie through international poiice
cooperation, the compilation and e«change of data on Community citizens,
their criminal prosecution, their axtradition for prosecution or ’
punishment, or through the practice frequently adopted between Member
States of illeagal deportation, te avoid formal extradition proceedings.

D. having regard to the practice followed by most Member States and their
organs of justice of suspending or limiting the ban on extradition for
political crimes, especiaily in dealings between Member States, as called
for in the Council of Europe Convention on the combating of terrorism
(ratified by three Member States) and highlighted by the extradition of
Basque refugees from France to Spain (motion for a resolution of 5 October
1984, Doc., 2-651/84), :

E. given the present legal situation, whereby Community citizens who have
found refuge from extradition in one Member State are Llimited in their
freedom of movement even within the Community, because they run the risk,
when visiting another Member State, of being extradited to the Member
State or third country that is seeking their extradition, owing to the

bilaterally Limited application of international extradition treaties and
procedures,

-

» convinced that the creation of a European legal area of repression must ba
ceunterad by strengthening the lega’ position of Community citizens with
regard to¢ repressive state measures,

1. Recommends most strongly that Community citizens who have found refuge
from extradition 4n ons Menber State should be able to move freely within
the Community, without having to fear deportation or extradition to
another Member State or ™0 a third country;

2. Calls on the governments of the Member States:

(a) not to grant any further extraditions of Community citizens who have
already found refuge from extradition in one Member State, regardlass
of whether the extraditian is being sought by another Membe- Stata or
oy a third countrv;

b) not to pursue further the extradition of Community citizens who have
already found refuge from extradition in a Member State;

3. Instructs its Precident tg Torward this resctution to the Council, the

Commission and the govermments and parliaments of the Member States.
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The €uropean_Parliament,

A. having regard to the obligation on the Member States under international law
to grant asylum to political refugees,

B. having regard to the 1951 Geneva Convention on refugees and the additidnal
protocol of 1967, ’ ‘ :

C. whereas only a fraction of the approximately 12-15 million refugees
in the world are enticvlad to asylum in accordance with the
Geneva Conventien on refugees which requires the applicant for asylum
ro harbour a justified Tear of presecution on grounds
ot race, religion, nationality, membership of a certain.social group or
their political conviction,

D. whercas millions of other refuyees who do not enjoy the protection of
the Lonvention have left or are leaving their country because the
ecenomic and social situation thare appears hopeless
or tecause they are seeking safety from internal unrest, armed conflict
or hunger,

£. concerned at the growing deterioration in the legal and de facto situation
on entry and during theirstay of those seeking asylum in the countries of
the European Comeunity,

F. having regard to the practice in certain Member States of restricting
the cgpooriunities for mfugees to leave their country by requiring
an entry visa which must be checked by airlines,

G. whereas the federal Republic of Germany was criticized by the UN High
Coinmissioner for refugees (UNHCR) in 1983 and subsequent years for
its ‘unique deterrent measures' against those seeking asylum but
nevei Thaless continues ity practices in violation of the Geneva

Tongentist on relugees,

K. whereau: thess practices in viclation of international law consist
mairey in directing those seeking asylum to camps in which there are
often rotally nnacceptable hygienic conditions, forbidding them from

taking up work and providing social aid Largely in the form of

o=cytied youcners to cbtain goods so that they appear to their
acie! environment ac second class citizens,

I. whers3s (ng consequence of the degrading treatment of those seeking
asylum in the federal Republic of Germany is that refugees are
increasingiy seeking asylum in other Member States which in turn are
attempting 10 stem the increased flood of people seeking asylum by
similar ueterreni measures,

J. seeking Lo couriter the trend under which the situation of refugees
in the Curopean (cmminnity as a European judicial area is determined
by ti.2 Member State which exerts the most repressive measures against
peco! - seeking asylum
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concerned that certain Member States, in particular the Federal Republic
of Germany, expel or extradite people seeking asylum to countries

in which they are threatened by torture and political persecution as

is the case with the extradition of Turkish or Kurdish seekers of

asylum to Turkey or Basque refugees to Spain,

deeply disturbed at the fact that the Courts in the federal Republic

of Germany, notwithstanding the less than glorious history of German
jurisprudence under nationai socialism, justifies this extradition practicse
by arguing that the danger of having to anticipate torture in the country
of origin does not represent grounds for asylum,

having regard to the constant attempts by certain Member States to restrict
the right of asylum, especially in relations beiween western European states,
by removing the ban on extradition for political offences

under the pretext of combating terrorism,

séeking within the European Community to establish basic positions on
the right of asyium and asylum policy which place the protection of refugees
for reasons of international law and on humanitarian grounds above the
wishes of the Member States to avoid additicnal social costs,

whereas the quota of refugees accepted varies greatly in relation to the
population figures of the Member States and that the western European states
as a whole only grant asylum to a relatively small number of the world's
refugees,

convinced that the Community should use its economic and political influence
to a greater extent in international efforts to avoid creating large
flows of refugees through a policy to safeguard peace and appropriate
econonic measures to help the regions concerned,

wWishes to see a special committee on the rights of asylum set up in the
Efuropean Pariiament;

Favours an approximation of the laws and practices relating to asylum within
the Community according to the principle ot the greatest social and
legal advantage in the sense that refugees would benefit from the laws and

practice of asylum most favourable to them;

Believes that recognition of a refugee's entitlement to asylum in one
Member State should automatically be legaliy binding for all Member States
of the Community (uniike the rejection of a reguest for asylum);

wishes o see recconizec cases of asylum enjoy the same freedom cf movement
within the Community as citizens of the Community; :

cavours 3 just distrigution betw=zen the countries of the Lommunity of
the social costs invoived in tne racegtion of refugees, allswance ba2ing
made Tor the populaticn Sice ang the aross naticnal product of each

country;
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Calls on the Member States to ensure by means of appropriate measures,

EY)

b

c)

d)

e)

£

g)

h)

i)

k)

)

m)

n)

that those seeking asylum are not turned back at the borders,

that regulations concerning entry visas do not make it more difficult

or impossible for those seeking asylum to flee and obtain entry elsewhere,

that every request for asylum and that all cases in which
asylum could be involved are submitted to the appropriate authority
for scrutiny without delay,

that those seeking asylum should be offered an opportunity to contact
a Lawyer, a representative of the UNHCR or an organization offering.
assistance,

that the UNHCR and the representatives of non-governmental aid
organizations should be granted access to airports, including the
transit area and other frontier control posts, to investigate
possible requests for asylum of which they are informed,

that all those seeking asylum are given a thorough and expert
hearing as far as possible on entry,

that those seeking asylum can for this purpose obtain the services
of an impartial and competent interpreter,

that those seeking asylum are not detained or arrested as illegal
immigrants before they have even been able to present their request
for asylum,

that those seeking asylum are not hetd in expulsion custody for long
periods of time after their requests for asylum have been rejected
not even if there is no country . to which they can be expelled,

that those seeking asylum are not sent back to their country of origin
without being granted access to a proper asylum procedure,

that persons who do notcome under the definition of refugee as set
06Ut in the Geneva Convention but who nevertheless have clear grounds
for requesting asylum are given an appropriate legal status which
rutes out compulsory return to their country of origin for at least

as long as such seekers of asylum are in a situation similar to that
of refugees,

ro provide a humaniiarian solution for people whose requests for asylum
have been rejected by due process but whose Lives could be at risk
on their return to their country of origin,

that the well-founded fear of torture must be recognized by all courts
in the Member States as grounds for asylum, if necessary by introducing
and enacting a law to this effect in the Parliament of the Member

State cancerned, o

that those seeking dasylum are not extradited to countries in which
they are threatened by torture and/or the death penalty irrespective
of whether tne courts of a Member State regard torture or the death
penalty as adequate grounds for asylum,
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10.

M.

12.

0) that the extradition of refugees can no longer take place before
their request for asylum has been decided on with the force of
law and after their recognition as being entitled to asylum,

p) that no particular deterrent measures should be taken against
those seeking asylum, in particular, no assignment to camps, no
ban on employment, no restrictions of freedom of movement within
the country of reception and no degrading method of granting
social aid,

q) that those seeking asylum are granted limited residence permits
immediately after they have made their request for asylum which
will allow them to take up employment, take part in language
courses and vocational training measures and provide legal and
social counselling,

Criticizes the increasingly restrictive interpretation of the concept
of a refugee as set out in the Geneva Convention of 1951 and the additional
protocol of 1967;

Notes that this interpretation must take account of the circumstances which
nowadays cause those seeking asylum to leave their country;

Advocates that refugees who have already left a country of reception
which could only grant them limited scope for integratieon chould not be
denied recognition in the new country of refuge because of the request
for asylum already presented in another country;

Believes it incompatible with the obligations under the Geneva
Convention on refugees for Member States to subject those 'spontanecusly!
seeking asylumtoa more restrictive asylum practice because of the intro-
duction of refugee quotas;

Condemns the attempts by certain Member States to remove the ban on
extradition far political offences under the slogan of combating terrorism,
as an assault on the right of asylum;

Instructs its President to forward this resolution o the Council, the

Commission, the governments and‘pafiiéments of the Hember States and the
UNHCR.
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I.  On 16 October 1984, the Committee on Legal Affairs and Citizens' Rights
appointed me rapporteur on a motion for a resolution concerning asylum for

Basque refugees in France (Doc. 2-619/84).

On 30 November 1984, my appointment was extended to cover a further motion
for a resclution, on the forced deportation of Basque refugees by the French
Government (Doc. 2-754/84),

I initially saw it as my task to investigate the circumstances described
in the motions for resolutions (II). However, both my findings, which were
considered under the procedure adopted by the Committee on Legal Affairs and
Citizens' Rights, and a number of other facts which emerged in the course of my
inguiries now prompt me to suggest a possiole future approach to this subject
(IID).

II. The circumstances described in the motions *or resolutions
1. Motion for a resolution Doc. 2-619/84 (asylum for Basque refugees in

France)

The version set out in the motion differs in only minor details from the
facts which were brought to my knowledge. My sources were in the main

newspapers: Le Monde, Frankfurter Allgemeine Zeitung, Financial Times, Le Soir,

EL Pais and Suddeutsche Zeitung. AllL their accounts present a picture in which

there are essentially no inconsistencies:

On 9 August 1984, the Office of the Public Prosecutor attached to Pau
Court recommended the granting of an application from the Spanish Government for
the extradition of four Basques. On 24 August 1984, the court also authorized
the extradition of three other Basques. An applicafion was rejected in one

other case.

The Basques concerned, who were being held in Fresnes prison, then began
a hunger strike: contradictory statements as to their subsequent physical

condition, subsequently came from their counsels .and government sources.
On 21 September 1984, the highest court of appeal (la cour de cassation)

confirmed the decisions of the Lower court (cf Flash palloz No. 33,

11 October 1984, Jurisprudence).
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On 23 September 1984, the French Government decided that three cf the
Basques concerned should be extradited ta Spain and the remaining four deported
to Togo. The decision was signed by the Prime Minister, Laurent Fabius, and

countersigned by the Minister for Justice, Robert Badinter.

Speaking in an interview, the then minister for European Affairs and
Government Spokesman, Roland Dumas, indicated that prior to reaching its
decision, the French Government had secured three guarantees from the Spanish

authorities:

(a) The extradited persons would not be handed over to the palice or
placed in police custody, but be entrusted directly to the competent
judges..

(b) The extradited persons would be free to choose their cwn lawyers in
Spain. They could, if they wished, be represented by foreign
Lawyers.

(¢) Foreign cbservers would be allowed to attend the trials of the

extradited persons.

On 26 September 1984, ine Conseil d'Etat, to which the Basques had applied
as the nhighest authority, rejected an appeal against the decision of the
government (cf Flash Dalloz, loc. Lit.)., The courts argued consistently at all
three levels that the murder charges which had been brought fell within the
purview of common law, and the accused could not therefore enjoy the same

protection as that afforded for 'political crimes'.
The extradition was completed on the evening of 26 September 1984.

The allegations concerning the practice of torture in Spain were verifiable
only in pert. Amnesty Internationals annual report for 1934 Llists a series of
proven cases of torture (p. 301 et seg.), which generally occurred in police
custody and involved for the most part persons being held under anti-terrorist
Llaws (see also PE 94.389). '

The guarantees received by the French Government also refer to the risk

of torture and maltreatment.

In addition, there are proceedings pendina in Spain against a number of

police officers who have Zs2en chargea cn precisely those grounds.
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It is thus generally assumed that conditions in Spanish prisons have
fundamentally improved since the end of the Franco regime but that torture and
maltreatment are continuing in police stations. However, a relative improvement
in the situation has been observed there too. (That is why the competent
subcommittee of the Political Affairs Committee apparently does not wish to

include Spain in its next annual report).

It should finally be pointed out that Spain was among the first

signatories to the United Nations convention outlawing torture.

2. Motion for a resolution Doc. 2-754/84 (Forced deportation of Basgue

refugees by the French Government)

The alleged forced deportations did indeed take place. The discrepancies
in the figures quoted in the press are of no importance: more than twenty
Basques have at all events been deported to the countries Listed (on the

four Basques who were deported to Togo, see above).

The French Government regularly obtains advance permission from the states
concerred to deport Basques there. The costs of their residence and

accommodation are borne by the Spanish Government.

The use of the term 'refugees' to describe the Basques in the motion for
a resolutioh cannot be taken to mean that they have the right to the status of

refugee as recognized in the Geneva Convention,
I1II. Suggested approach

Although the circumstances described in the motions for resolutions are
targely true, there are certain arguments against drawing up a report on those

two motions alone.

Some of the reguest: made in the motions have inevitably lapsed
with the passage of time. For astance, itwean now be of no avail to request
the President of the French Republic, as does paragraph 2 of document 2-619/84,

lto refuse extradition to Spain'.
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As rapporteur, I had occasion while investigating the circumstances
evoked to acquaint myself with other problems pertaining to the right of asylum

in other Member States.

1 accordingly came to the conclusion that it would be perfectly possible -
and moreover, given certain anomalies, urgently necessary - to draw up a report
on the problems of the right of asylum, which would afford an opportunity of
discussing the problems raised in the two motions for resolutions and of
considering the economic and social aspects. The subject would then be placed

automatically in the Community context.

The two motions tabled under Rule 47 of the Rules of Procedure cannot in
all honesty be taken as the basis for such a report, because the scope of the
subject clearly extends beyond the narrow complex of oroblems with which the
motions are concerned. I would therefore suggest that authdrization for an own-
jnitiative report on the problems of the right of asylum be requested from the

enlarged Bureau, pursuant to Rule 102.
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ANNEX

The inilux of people seeking asylum and refugees to Europe

Taiks_between the UN High Comaission_for Refugees

and government representatives and cbservers, observers from international
organizations and non-governmental organizations

trom 28 to 31 May in Genewva

Short_ﬂgggif

submitted by

Heinz Oskar VETTER, Member of the Committee on Legal Affairs and Citizens'
Rights

The impetus for the organization of these talks was provided by the
observation by the UN High Lommissioner before his executive committee that

in Europe today people seeking asylum and the governments involved are
confronted with such difficult problems that a coordinated policy is catled
fecr. The governments of all the Community Member States, with the exception
37 Luxembourg, and ten other members of the Council of Europe and Yugosiavia
had sent representatives; observers from African, Asian and North American
states attended. The Commission of the European Communities was represented
by observers. At the request of the Committee on Legal Affairs and Citizens'
Rights, the Bureau of Parliament asked me to attend the talks as an observer
in preparation for an own-initiative report which is shortly to be drawn up
on the problems posed by the right to asylum and refugees in the Member States
of the European Community.

The starting-point for the talks was a note by the High-Commissioner, distributed
beforehand, which discussed the problem of the large influx of refugees,
'refugees' from social and economic problems and the problems faced by governments
and people sseking asylum, against the backgroind of European traditicns and
standards end the legal position. Possible solutions were discussed, inciuding,
apar: from the traditionau suggestions ‘incentives to return home, integration
tocaitly, resettlement), the possibilities of ccoperation between governments at
tu~opean regional level (consultation p-ccedure and tsckling the situations from
«“hicn retugees seek refuge).

The f2llcwing toints worthy of mention emerged from the discussion oy government
reaorewentatives: Europe's problems witih these seeking asylum nowadays do not
come frem refugees as definea by the 1951 Goneva Gonvention or the 1967 Protccol
orn the starus of refugees, but rather trom the grﬁﬁ?ng number of people seeking
escape ‘rom severe unrest and armed conflicts in their home country; they shoula
frezied numanely and goove a:l not sent back to troubled areas; the existing

(83
]

taw on refugees already requires this; ir this connection the imminent expulsion
2 famriies from the United Kingdom was mentiored. The need for the industrializeg
CoLnirigs T0 assist rhe countries where retugees first apoily for asylum by
shcutaer:ng some of tre burden in a spirit af solidarity 3

ng by seeking lasting

1

(P. 99 697/ Ann, )
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soiutions 1n the regions affected was universally acknowledged. The causes
of the influx of refugees should be tackled by the UN or comparable
international organizations. ALL governments wanted a speedier asylum
orocedure. The Council of Europe should make clear which state should be
responsible for considering an application for asylum, to prevent seekers of
asylum being sent from pillar to post. Public understanding should be sought
for the plight of those seeking asylum and refugees, who are in a worse
position than other foreigners.

Further talks are to be held between the High Commissioner and governments.

During the discussion by yoverment representatives, Mr Widgren,. Secretary

of State in the Swedish Government, who was apparently very much in favour

of these talks, spoke out inter alia against short-term work permits for

seekers of asylum. The German representative pointed out that in 1977 iin

Geneva the Federal Government had argued in favour of establishing the right

tc as,slum as an enforceable Legal right for the individual under international
taw; he ralled for a Council of Europe agreement on international solidarity
ard the even distribution of the burden and spoke against the abuse of the right
to asylum. The French ambassador warned against the danger of European host
zountries’ rivalling one another in their poor treatment of seekers of .asylum.

In my capacity as an observer sent by the Buresu af Parliament in preparation

for the drafting of an own~initiative report, i announced that a hearing of

the authcrities and organizations concerned wouid be proposed, as part of our
work, in order to take stock of the situation arnd improve the Lot of asylum
seeker: and refugees uniformly tnrmughout the Community Member States; I stressed
cur concern with the following points:

- ceordination of the right to asylum in the Community Member States,
- unitorm application of the right to asyium 1n the Community Member States,

< shared responsibility by C(ommunity Member States and possibly a sharing
of the burden according to e.g. population and per capita income,

~ appointment of a European Tommunity officer for refugees,

- Community measures for improved social and professional integration of
refugees,

- a cecordinated policy by Community Member States, to ensure greater
respect for human rights in the home countries of refugees.

Undercstandably, the European Community bodies represented at these talks for
the first time did not wish to take part in the confidentiat talks. However,
the Community and its Member States have already made available considerable
resayrces n the Community budget {(Chapter 92 and Article 250)) and under
Article 277 of the Lome 111 Convention. Proyvision is atso made for allocating
funds in this way in Article 204 of the new Lomé“Cdnvention. It therefore
seems, particularly in the Light of the political goal of 5 pecple's Europe,
that the Comrunity must ccordinace the laws and policies cf its Member States
regar2ing asytum seekers and refugees.

(PE 99 69?/A.‘.n.)
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ANNEX I1I

EUROPEAN PARLIAMENT

COMMITTEE ON_LEGAL_AFFAIRS AND CITIZENS' RIGHTS

Please find attached a statement to the press drawn up by Mr VETTER,

the rapporteur on the oroblems of the right of asylum, consisting
0% an account of his tour of the fFederal Republic of Germany in

November and December 1985.
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INTERIM REPORT ON_THE FEDERAL REPUBLIC OF GERMANY

“ollowing a tour by Mr Heinz Vetter, Member of the Eurcpean Parliament, as
part of an inguiry into the situation of persons seeking asylum in the Zuropean
Lommunity.

The European Parliament has instructed Mr Heinz Vetter to draw up 5 report

on the coordination of the right to asylum in the European Community. Mr Vetter
announced this on 4 June 1985 at a press conference in the European Parliament's
Iinformation Centre.

Jver the past few weeks Mr Vetter has toured the Federal Republic of Germany

to acquaint himself at first hand with the legal and social position of

refugees. He has visited centres in MuLhe1m/Ruhr, Essen, Heilbronn, Cologne

and Zirndorf and spoken to persons seeking asylum, representatives of the
authorities and political Leaders as well as the representatives of the
Commissioner for Refugees in Bonn, the Federal Ministry of the Interior,
representatives of the German Bundestag's Committee on Internal affairs, the

Head of the Federal Office for the recognition of foreign refugees and representa-
tives of the Free Welfare Institutions. .

Early in 1986 Mr Vetter will visit France, the United Kingdom and Italy. He will
submit a report on his findings to the European Parliament in mid-1986.

The situation__in the Federal Republic of Germany

in his overall assessment of the situation of persons seeking asylum in the Federal
Republic of Germany, Mr Vetter notes that Germany has, character1st1caLLy, created
a perfect legistative solution to this problem, but allowed serious shortcomings

to mar the 1mpLementat1on stage. It emerged notably in talks with representatives
of the ministries and poL1t1c1ans that the instruments set up to deal with the
~2fugee probtem ~ which will continue far decades - are designed to deter

refugees rather than to solve the refugee problem. fFurthermore, the deveiopment
of e situation since 1980 shows that all deterrence measures, notably assembly
“efugee camps, the ban on work for persons seeking asylum, obligatcry resigence,
cuts 4n national assistance, mass catering, the introduction oF the principle of
payment in ki nd, etc. have been to no avail. There were 51 493 persons seeking
asylum in 1979, 107 818 in 1980, 49 391 in 1981, 37 423 in 1982, 19 737 in 1983,
35 278 in 1984, and 60 433 in 1985 up to October.

(Source: Federal Ministry of the Interior and Federal Office for the recognition
ct toreign Refugees), At the same time the proportion of refugees granted
"zcognition has increased: 14.0% in 1979, 12.0% in 1980, 7.7% in 1981, 6.8% in
"682, 13.7% in 1983, 26.6% in 1984, approximately 33% in 1985.

Two-tnirds of refugees are not granted asylum; nowever, in practice persons from
certain groups of countries such as iran, Ethopia, Lebanon and above all fastern
Gloc tountries are allowed to remain in the Fedenait Republic of Germany and are
1ot deported to their country of origin, even if they have not been grantec

asy ium.,

(PE 102.942/Ann.)
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in view of this - and Leaving 2side humanizarian considerations - detarrence
measures such as those introduced since the deginning of 5980 arz unjustifiable.
fney create extra paper work for tne authorities cnd add substantially to the
¢ipanciai contribution of taxpayers. for instance, Bavaria and Baden-

dur tremberg admit that their deterrence measures Lose them an extra severat

=41 ion marks in addition to Fedaral Publi:c assistance for rafugees whicn th
federal Govermment atlocates to the lander.

‘here is no doubt that those recponsibie for persons seeking asytum, ¥rom the
ead.of the camps or homes to the al-en authorities officials, sincerely desirs
o treat them considerately; however, they are subject %o patitical dictates and
rz forced to act as they do. They have to deai w th problems on the spot
.hen disturbances occur because of German-styis mass catering, because of
iggressior due to cremped aquarters and because it takes between four and six

ars

r /etter considers that the role of the federal Commissione~ who is appointad -
nd may be dismissed by the federal Minister of the interior under Paragrapn 5 of
he asylum procedure law and is responsible for establishing a uniform court
ractiee in the Federal Lander should be scrutinized particutarly closely: for he is entitled
o appeal against any decision by the Federal 0f%ice for the recognition of
oresan refugees, which delays asylum procedures unnecessarily. Betuween

S sune and 5 September 1985 the Federal Commissioner for asytum affairs Lodged

2 total of 1 028 actions to set aside decisions grant-ng asyium <o retugeas

by the Federal Cffice in Zirndorf with the comperent higher administrative court.
The Federal Commissioner requested the Federal Adm-nsstrative Court to examine
Whether Sri Lankan nationals of Tamil origin should be granted asylum. Mr Vetter
considers that neither the Federal Commissioner nor the judges are competent

10 decide or suchk fundamental questions.

]
>
i
]
‘
£
1

Mr vetter called on Federal German politicians

s of ail political persuasions to
tay down clear political guidelines to deal with the refugee problem rather than
nersly to deter refugees: this requires measures at national, European and

intarnationa. level.

Accormodaticn

Under the asylum procecure law, persons seeking asy.um shou'd ncrmally be
sorormcdates in assembiy camps. ~he threze most nopulous Federal Lander visited
oy Yetter - Bader-WlUrttembe~q, Bavaria and Nordrarin-West'falen - have
acopted different approaches in this matter: 3azvaria and Baden-Wurttiemberg
cronmodate refugees in assembly camps where possible, while Nordrhein-Westfalen
=~trares or enabling persons seeking asyium fo iive in decentracised
accormedation; under this svstem they are housed in lodgings rented by the

city antherities. In Eaden-Wurttcemberg thers is a.s0 a =endency to provide
dece~tralised accommodation becaute, according o the Ministry cf the Interior,
the C3mRs are over-—crowded.

rere 3ce encrmous differences between zcoommodaticn in lodgings ard in
zssemoiy camps. The assemtly camps which are often, geverely crowded = with
on éverage 5 sqg. metres L'ving space ner person - do not provide conditions

i nrzorert with human dignity.

( PE 102.942/Ann}
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In principle, there is nothing wrong with accommodation in assembiy camps for a
maximum of four to five months; however, persons seeking asylum have to remain
in these camps for up to five years. This is totally unacceptadble on
humanitarian grounds.

In addition, during their long stay in the camps, refugees are barred from working
or training and there are hardly any qualified staff to look after them.

¢ refugees are accommodated in assembly camps or temporary homes, mininum
standards must be fulfilled as regards accommodation, benefits and care as laid
down, for instance, by the Free Welfare Associations.

(5]

.

The principle_of payment in_kind

Nordrhein-Westfalen, Baden~Wirttemberg and Bavaria have adopted differing arrange-
ments reqarding benefits to refugees. Bavaria and Baden Wirttemberg apply the
srinciple of payment in kind, i.e. they provide mass catering and an allowance

of approximately DM 70.- which generally has to cover travelling expenses and
other smatl contingencies of everyday life; where refugees are housed in
decentralised accommodation, Bavaria and Baden-Wirttemberg pay them in kind.

In Nordrhein-Westfalen persons seeking asylum receive DM 390.~ under the

Federal National Assistance Law and have to provide for themselves.

¥ass catering pays only scant attention to the athnic and religious eating habits
cf persons seeking asylum and is also a source of unrest and frequent conflict in
refugee accommodation. For short periods of time ~ three to four months - this
type of catering would be quite acceptable; however, in view of the long period
of time involved -~ up to five years - this principle of payment in kind is
unacceptable on humanitarian grounds.

Parzgraph 25 of the Asylum Procedure Law Lays down the conditions under which
persons seeking asylum may temporarily leave their place of residence. Thus
_+he zljens authority may allow foreigners to leave their permitted area of
rev cznce temporarily if there are urgent reascns for this or if they have an
spgointnent with authorised persons, the high commissioner for refugees or
wits arganizations concerned with the welfare of refugees.

ce. however, this residence obligation often leads to sosurd, indeed
decisions. Thus persons seeking asylum have been prevented irom attending
of che President of the Federal Republic, an informacion meeting by

ch on refugee problems and a christening of a nephew.

=aigners seeking asylum in the Federal Republic of Germany are prohibited

or working while their application is being processed. The various Lander

¢ adopted different arrangements in this mattefs In Baden-Wlrttemoerg

sons seeking asylum are prohibited from working for the entire period during
whicn their case is processed; while in other Linder the ban Las%ts for two years.
Zacrern olock refugees are also treated differently; they are parred from
sorking for up to one year. Furthermore, persons seeking asylum may not take
par* in vocational training or education; they are thus condemned to remain

idle: a lifting of this ban on work would have a negligible impact on the labour
market.

-
»

(ipE 102.942/Ann. )
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Care_of persons_seeking_asylum

n tne assembly camps it was noticeable that there are only very few trained

staff for ltocking after refugees. Moreover, the ergotherapeutic measures

and sports facilities are very limited. No trained interpreters for

ensuring smooth communication between persons seeking asylum and the administration
znd ieaders of homes were in evidence. On the credit side, many groups in the
population are endeavouring to look after persons seeking asylum and establish
social contacts between them and the lLocal population. As regards care,

minimum standards should be fulfilled on the Lines formulated and demanded by

the Free Welfare Associations.

Duraticn_of procedure

sublic officials and politicians as well as the persons seeking asylum themselves
complained about the long duration of the asylum procedure. On average it
takes a person four years to be granted asylum; 1in some cases people have to
wait eight or nine years. According to the federal 0ffice in Zirndorf the

Local aliens authorities take approximately three to four months to submit an
application to Zirndorf. The Federal Offices takes ten and a half months (

for October 1985) to consider a case. According to its director, the Federal
~ffice was able substantially to shorten the procedure for recognition of refugee
status this year by the recruitment of additional staff. The process is

deiayed when the Federal Commissioner for Refugee Affairs (in the case of the
samits for instance) or the refugees' lawyers Lodge appeals with the higher
scéministrative court. It is noticeable that the iLinder Bavaria and Baden-
#¥rttemberg take almost twice as Long as Nordrhein-Westfalen to grant asylum.

4 raprasentarive of the Bavarian State Ministry and the director of the Federal
CFfice attributed this to the ‘burden of cases' which had accumulated from
previous years.

1t eme-~ged in the course of Mr Vetter's visits that an increasing number of
~nfugaes who have not been granted asylum are nevertneless given accommodation
snd ar2 ailowed to remain in the Federal Republic on humanitarian grounds -
~tably refugees from Iran, Ethopia, Lebanon and Eastern bloc countries.
..zcording to the Federal Ministry of the Interior there are at present

2% 000 de facto refugees in the Federal Republic of Germany.

iz bacame clear in the course of discussions that there was no reason why persons
v22atng asylum from these countries should be noused in assembly camps and

-+yus constitute an unnecessary burden for the administrative courts if they a-~=
sligwsa to remain in the Federal Republic even without heing granted asylum.

‘ne increasing number of the de facto regufees constitue a substantial drain

=n e resources of the communes, since it is they rather than the Land - or
Tederal Government — that provide for de facto refugees.

i+ pacame clear in the course of numerous discussions that assessments of the
numbers of refugees and persons seeking asylum in the Federal Republic of
“:rmany vary considerably. The Federal Ministry of the Interior issued the

(PE 102.942/Ann )
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following figures in September 1985:

'At present there are a total of appreximately 605 000 refugees residing in the
Feceral Republic of Germany. This figure can be broken down as follows:

- 5% 000 persons entitled to asylum,

- approximately 118 000 members of their families,

- approximately 31 000 ‘quotal refugees, admitted as part of humanitarian
aid (e.g. from Southeast Asia),

~ 42 000 stateless foreigners,

= 3 000 refugees recognised abroad with members of their families, who
have arrived in the federal Republic of Germany,

=~ approximately 220 00C de facto refugees; these are persons who have
submitted no application for asylum or whose application has been
rejected, but who - for humanitarian or potitical reasons ~ extended
voluntary departure - are not deported to their country of origin, and

~ approximately 130 000 applicants for asylum whose applications are stilt
being processed,

There is therefore one refugee per 101 inhabitants of the federal Republic
of Germany’.

According to the UN Commissioner for refugees on 1 January 1985 there were 126 700
refugees in the fFederal Republic; he estimated that since 1952 the Federal
Reputlic of Germany has granted asylum to approximately 120 000 applicants.

The figures of the Federal Ministry of the Interior differ considerably
from those of the High Commissioner for Refugees, even allowing for a margin
of error of 50 000 either way. .

They are therefore unsuitable for international comparisons since the UN-
Commissioner for Refugees uses the same statistical methods in respect of all
countries,

UMHCR-figures as on 1 January 1985:

benma-k: 8 300, Uniteg Kingdom: 135 00G, Hettand: 15 100, Belgium: 36 400,
the Foderal Republic of Germany 126 700, France: 149 900, Italy: 15 100,
Sreeger 4 000, Spain: 10 coQ, Portugal: 6006, Sweden 90 500, Norway: 10 00C,
Usteiat 20 500, Switzerland: 37 200.

A irternational comparison would have to be based either on the UNHCR figures
or the f-gures supolied by the individual countries, If the figures provided
vy en ndividual country - as in the case of the federal Republic of

Germary ~ are combined with UNHCR figures, this gives a distorted picture

¥ the real situation.

Some coliticans have proposed a scheme for the regionalization of the refugee
probuem.  This means that refugees from Third Wortd countries fleeing crises
and unger should not come to Europe but be accommodated in neighbouring states.
Given that there are between 17 and 20 million refugees today, and in view of

the concentration in some statas (e.g. 700 000 refugees in Somalia, 690 000 in
Sudar, 250 0CO In Burundi, 2 9C0 000 in Pak‘star, 1 800 000 in Iran) it is

lear tnat only a very small proportion of refugees comes to Europe.  The UN
commissioner ‘or Refugees estimates the number of persons seeking asylum in

(PE 102.942/Ann)
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tyuropa as follows: 80 760 in 1982, 67 000 in 1983 and 103 500 in 1984,

¢ s douotful whether such a small trickle of refugees to Europe can be
fu-+mer regionalized.

:+ +his regionalization scheme is intended seriously, the UN Member States
4311 nave to increase their contribution substantially to finance the work of the
N aign Commissioner for Refugees. In February 1985 the High Commissioner complained
+hat resources were inadequate and that on the present - and the planned -
sudaet he could not even guarantee the survival of refugees in many refugee

THG0DS .

o 0posats to coordinate the_right of asylum

4r vetter interprets his mandate as proof that the European Parliament s

taking seriously its self-appointed task of developing a social and legal

comaunity. He considers that the European Community does not wish to remain

merely an economic community. Having learned the lessons of the past it seeks

to create ever closer ties between the people of Europe: this is its responsibility
pefore the worid.

mr Vetter maintains that Europe must serve as a model and guarantor for respsct of
numan rights and the protection of refugees. This applies notably to the
curopean Community, the only community of states in the world which may lay

dowr supranational legislation which is binding at natiocnal ievel. For this
reason a people's Europe must also include the right of asylum. This is a metter
or urgent necessity in view of the proposed legisiation to abolish identity
controls at the Community's internal frontiers and to create 2 general right

ot residence. In this connection it is important not to seal the Community off
from the Member States of the Council of Europe.

w, yztter considers that the following measures in particular are necessary in
ts achnieve Eurcpean coordination:

'
PO RN
e
ERR VL

e coordination cf the right of asylum in the EC Member 5States 50 &5 ©0
_larify ano make legally binding in Community countries the generat application
ot the right of asylum in its present torm and of the recommendations of the
N sigh Commissioner in respect of refugees. it should nrohibit the forced

-~ -

neriod of residence in camps for the duration of the recagnition orocedur
tne compuisory labcur requirements, the practice of arresting refugees at
~ational ‘rontiers without legal justification and vioilations ot the princiole
cf non-repatriation. The guraticn of the recognition procedure must be
snortened, without reducing Legal protection in difficult cases. A ccord-
cnaticn of the right to asylum should under no circumstances Llead to a

nerat reduction in retugees' rights.

e
ge
~ Iais 2ppLies equally 1o the standardization and the improvea application
i rhe riant to asylum in the EEC countries. = Ifz@ossible this should ne
s_rigesed by strengthening the committees laying cown recommendations for
coust practice and by giving the Court of Justice of the kuropean Community
¢ uszmbourg and tne European Human Rights court in Straspourg the
~.gnt to review cases in this field.

(Pc 107.942/A0n )
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- A common responsibility of EEC Member States to accept refugees and, if
necessary, a distribution of the burden according to population and per
capita income of EEC countries, but without depriving refugees of the free
¢hoice of their host country.

~ The appointment of an EEC Commissioner for refugees who could act as an
intermediary between persons seeking asylum and the authorities and seek
cooperation between the parliaments.

- Measures for better professional and social integration of refugees, if
possible with EEC assistance.

- A coordinated policy of the European Community and the Member States vis—=a=-vis
refugees' countries of origin so as to safeguard human rights at source.

Mr Vetter cails on the governments of Member States to allow free access to
facts, f1gure§ and planning relating to refugee policy since this is the
necessary basis for any objective discussion and constructive proposats for
solutions.

2usseldorf, 4 December 1985

(pe 102.942/Ann/
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COMMITTEE ON LEGAL AFFAIRS AND CITIZENS' RIGHTS

Notice %to ¥embers
No. 14/86

Please find attached a report by Mr VETTER, rapportaur on the right of asylunm,

on his visit to the Kingdom cof gelgium in February 1986.

DIRECTORATE-GENERAL FOR
COMMITTEES AND DELEGATIONS

Annex

14 March 1986/hm
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Syrcpsis of the legal and social situation of persons

seeking asylum and retugzees in Eelgium

1. 0On 26 and 27 February 1986 the rapporteur carried out an on-the-spot
investigation of the legal, econcmic and social situaticn of persons
seeking asylum and refugees in Be.j.um.

He visited a reception centre (Ceniye d'accueil) for persons seeking
asylum in Braine~ie-Comte and had talks with representatives of the UNHCR,
the Ministry of Justice and the State Sescretariat for 3ocial Emancipation
and with independent welfare organizations.

In general, these discussions and the examination of numerous documents
revealed that the situation regarding asytum is comparatively liberal in
Belgium.

In view of the sharp increase in the number of persons seeking asylum,

rowever, far—reaching changes are to be made in the near future.

1. Legai basis and procedure for the grant of asylum

#. The jrant of refugee status is governed in Belgium by the provisicns of

the 1951 Geneva Convention, tne additional Protocni of 1967 and a number

Q

i Beigian (amending) laws and implementing provisions.

3. The procedure for the award of refugee status c¢onsists, in principle and

. .. 1
in the majority of cases, of twc stages :

(a) the Ministry of Justics (sliens department) decides on the

admissibility of applications
(b) the UNHCR representativa decides on the grant of refugee status.

4. The aliens department of the Miniscry of Justice decides on the

admissihility of requests for asylum, regardless of the reguiarity or
otherwise of the method of entry into the country, on the basis of the

following criteria:

T 7n

d

e special case of tne so-calted 'assimilated' refugees will not be
iscussed here since it harcly sver arose in oractice. Nor is any
reference made to quotas of refugees since they benefit from simplified
procedures and provisions.

WG (VS1) /3633E ( PE 104.350/Ann. |

- 65 - PE 107.655/ann.1/fin.



- whether the specified deadlines for the submission of applications have

heen respected

~ whether the applicant, after leaving his/her country of origin, did not
stay in another country for lonaer +han three months and was not

expelled from that country before entering Beilgium

- whether a request for the grant of asylum has been submitted in another
country.

5. 1f a request for the grant of asytum is declared admissible by the
Ministry of Justice (aliens department) , the UNHLR representative is
informed accordingly so that he can take the final decision on the award
of refugee status.' It is possible to lodge an appeal in the event that
the Ministry of Justice does not come to a favourable decision on the
raquast - approximately 10% of the requests are declared inadmissible by
the aliens department. If tha Ministey of Justice stands by its refusal
and all means of appeal are exhausted, & deportation order is issued to

the appticant and he must leave the country within a specified time Limit.

e 3

By decree of 22 fFebruary 1954, the Belgian Foreign Minister deLegated his

power to decide on the refugee status of individuals to the UNHCR

representative in Belgium. In accordance with the criteria laid down in
++a Geneva Convention and the -iditional protocol thereto, the UNHCR

representative decides wnetncr ur not a person #ill be granted refugee

status in 3elgium.

7. Once refugee status has been granted, the UNHCR representative provides
the necessary certification and notifies the Minister of Justice, who
immediately issues a residence germit. 1If the UNHCR representative comes
to an unfavourable decision, the applicant has three weeks in which he may
submit further material to support his reguest. There is, however, no
tody to which applicants may appeal against the final decision of the
JNHCR representative. In addit.on, the reascns for the decision are given
oraitly and not in writing. If the UNH(R rapresefitative’ does not grant
refugee status, the applicant loses his right of residence and must Leave
Selgium.

NG (VS 1) /3633E (PE 104.350/Ann.
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5. geconomic and social situation of persons seeking asylum

8. If the applicant has complied with all the necessary formalities within
the specified time Limits in Belgium, he is given the status of a

tcandidat-réfugié' and enjoys the following protection and rights:
- he/she cannot be deported until the procedure has been conc Luded
- he/she may take up residence in any part of Belgium

- if he/she finds work, the employer can ask for a srovisional and

temporary work permit

- if he/she is without financial means, an application for social
assistance may be made to the CPAS (Centre Public d'Aide Social) of the
locality in which the applicant is registered (Bfrs 15 000 maximum per
monthl.

9. According to the law, persons seeking asylum who are properly registered
in a locality may seek work and accommodation for themselves. However,
this is becoming increasingly difficult, despite the assistance of welfare
organizations, because of the increasing numbers of persons seeking asylum

and the economic crisis in Belgium.

10. The number of persons seekiné asy tum in Belgium has more than doubled in
six years - from 2 427 in 1972 to 5 255 Last year, i.e. between 400 and
500 per month. UNHCR statistics set the number of refugees in Belgium at
35 000 in 1983, which, with a population of 9.8 million, represents
approximately 0.36% (as compared with 0.19% in the FRG). The number of
refugees in Belgium was calculated to be 36 400 in January 1985. Most of
the refugees ana persons seeking asylum come from Turkey (primarily

. s . . , .. 2
Christians), Ghana, Zaire, Iran, India and Pakistan .

2 . . . . . - -
€The specific problem of the variations 1n the figures guoted will be

-
i
discussed lLater in the report. Only a few figures are given hare

WG VST /3633E (%s 104.350/Ann.)
- 67 - PE 107.655/Ann.1/fin.



11. As a result of this relatively sharp increase in the number of persons
seeking asylum, the processing of applications is taking longer and there
are at present approximately 1 500 awaiting attention. This has major
financial consequences for the CPAS of the local authorities who must pay
the applicants social assistance while their applications are awaiting a
decision. Certain local authorities, particularly in and around Brussels,
are therefore refusing to accept any more persons segking asylum (or other
foreigners). As a result, the originally very liberal and generous law of
15 December 1980 has been amended such that the Minister of Justice can
stop the movement of persons seeking asylum into localities with a high
proportion of foreigners, which he has since done in the case of 7
menicipalities.
dtrer consequences have been the extension of the visa requirement;
particularly since January 1986, and the drop in the proportion of
applicants granted refugee status, which was still about 60% in the 1970s
but has since fallen to 48%.

3. Furthcoming changes

12. The changes in the procedure :or the grant of asylum nlanned for the end

af 1986 are designed to help ensure that
tae applications are processed more efficiently and more promptly,

- the rumber of claime for sgcial assistar.e is reducec as far as possible

and cases of abuse z2re prevented,
- persons seeking asylum have 2 better legal status.

13. In order to achieve thes2 sims, there are moves within the UNHCR
headguarters in Geneva and at ministerial level in Belgium to follow the
example of the French procedure for the grant of asylum. It is also
groposed that the Foreign Ministry should regain the powers delegated to

the UNHCR representative, for the fcllowing reasons:

- Be'gium is the only country in the world in which the UNHCR
representative nas the power to decioce independently on the grant of
refugee status. The staff of the UNHCR representation is not
sufficiently large to deal with the increasing number of applications to

te processed and the UNHCR is unable ¢ finance any increase in staff

WG (VS1) /3633E (PE 104.350/Ann.)
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- there is as yet no body to which individuals can appeal against
decisions taken by the UNHCR representative in Belgium. A body of this
sort, which has been called for in Belgium for many years, must be

created in the near future for both legal and democratic reasons

- decisions taken by the UNHCR representative in Belgium are not justified
in writing at present, and an oral justification is given only on
special request. This must also be changed so that in future decisions
are justified in writing and thereby allow the possibility of appeal,

for which purpose the applicant may call on the assistance of a lawyer.

14. The border authorities of France, the federal Republic and the Benelux
countries have for some time now had working parties which are concerned
with improving the management of the policing aspects of border controls
(Saarbrucken Agreement).
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Summary repart on the iegal and social situation

of refugees and persons seeking asylum

in the United Kingdom

From 2 to 4 March 1986, your rapporteur visited the United Kingdom
to investigate at first hand the legal, economic and social situation

of persons seeking asylum and refugees in that country.

1 held talks with representatives or senior officials of the UNHCR,
the Home Office, the B-itish Refugee Council and other independent
charities, as well as «ith several Members of the national partiament.
I also visited a reception centre, Basle Court, and was able to speak

with a number of refug2es and persons seeking asylum.

A. Legal basis for the processing of applications for asylum

The legal basis determining the award of refugee status consists of:
- the Immigration Act (1971)
-~ the immigration rules and

-~ the 1972 immigration appeals rules,

8. Procedural practices

Approximately & 000 applications for asylum are currently registered
each year in the United Kingdom. This retatively small number is
generally thought to be due to the fact that the United Kingdom is

an istand and the farthest point in a series of possible.host countries.
The infrequency of applications does not mean that the asylum procedure

in the United Kingdom is entirely without its problems.
Given below is a schematic account of the individual stages of the
procedure that is set in motion, in typical cases, when an applicant

arrives in the United Kingdom or submitsthis application for asylum.

Comments, impressions and criticisms will be added as and where appropriate.
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1. Procedure to be following by applicants on arrival

An application made on arrival in the United Kingdom must be addressed
+o an immigration officer, and will be forwarded by him to the Home
0ffice. An immigration officer cannot turn auay an applicant.
Applicants who can prove that they have relatives or acquaintances
willing to offer them accommodation or who are in a position to
provide security are normally atlowed into the country on condition
that they register with the police. In other cases, the immigration
officer may approach the British Refugee Council or one of its
subsidiary organizations. If, owing to overcrowding at the reception
centres, those organizations cannot offer accommodation, the
applicants for asylum may be held in detention - as also occurs when
there are particular grounds for suspicion. The List of detainees

is regularly submitted to the Home 0ffice and reviewed.

The need to make an application for asylum immediately on arrival
10 the United Kingdom applies above all to persons wishing to enter
who have no visa but are required to have one on account of their
nationality. The introduction of compulsory visas for nationals

57 certain countries is used as a means of stemming the flow of
refugees: although Commonwealth nationals are in principle not
required to hold visas, last year, after the Netherlands and the
federal Republic of Germany had attemtped to restrict the flow of
incoming Tamils and more and more Tamils were accordingly seeking
~efuge in the United Kingdom, compulsory visas were introduced for
s~i Lankan nationals. 1In the wake of the ensuing considerable public

iscussion, this was made a temporary measure.

applicants whose ultimate destination is the United Kingdom may need
a transit visa to travel through other countries. This creates
problems in the cases where visas are not required by the united
<ingdom itsetf. Applications for transit visas or other declarations
of intent made by persons stopping off in other countries are
recorded by the local police and notified ta the United Kingdom,
which means that immigration officers frequentiy have prior

<nowledge.

when an apptication for asytum is made by a person already in the

sountry, the applicant 1is generally required to register with the police.

(Pe 105.2337A0n.)
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I1. Consideration of applications for 3asy.um

After an application has been lodged, the applicant is summoned for
an interview with a Home Office cfficial. Until a decision is reached
on his application, this is generally the only stage of the deliberations

in which tne applicant is directly involved.

Aliowing for any appeals, the procedure lasts between six months

and three years.
I11. Appeals

when an application is rejected by the Home 0ffice, the means

of redress open to the applicant depend on whether he hoilds a valid
visa: if he does, then he may - with the assistance of the UKIAS
(United Kingdom Immigrants' Advisory Service) Refugee Unit, which

is automatically advised of every rejected application - lodge an
appeal, initially before an arbitration board and subseguently before

a Court of law.

if an unsuccessful applicant does not hold a valid visa, all he can
do is approach the Home Office for a second time, with the
sppropriate assistance from the independent charities referred

to above. The authority which rejected. the application has the

power to review its decision. There is no possible judicial remedy.
It should also be noted that Members of the national parliament have
the right to intervene and, in that way; occasionally prevent a

planned deportation at the last minute.

IV. The social situation of persuns seeking asylum and refugees

finding somewhere to Live is frequently the first problem encountered
on arrival in the United Kingdom by persons seeking asylum - especially
if they wish to avoid being held in detention. The reception centres
run by the British Refugee Council have &limited number of places.
Persons who are accepted in such centres - for a maximum period of
three months - are looked after by trained staff and given practical
guidance by the other residents. The common precicament and the
existence of cultural ties creates a sense of community, and this

makes it easier for new arrivals to settie in. Yet confilicts can

occasionally also arise in the centres.
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carsons seeking asytum, whether Living in a recepticn centre or ocutside,
are lLocked after by the independent charities, which arrange ptaces

on language courses and certain other training courses. In practice,

it 1s only where whole groups of refugees are assigned to given areas
(as occurrad in the case of the Vietnamese boat peopl2) that genuinely
comprehensive programmes of education and training, unger what are
termed community progkammes, are organized to assist theijr integration

into society.

Azcording to the Home pffice, an applicant may take a job at the
sarliest six months after he has appltied for asylum. This seems to
ne a fairly new ruling, since all the applicants without exception
nave never heard of it. They implied that the Home office would
not ailow them to take a job, whereas the Department of Health and
cocial Security was encouraging them to do so, because that would
ease the financial burden on the social services.

in practice, applicants for asylum usually fail to find a job, for

the situation on the labour market is already extremely difficult.

applicants for asylum and recognized refugees who are not in gainful
employment and have no other source of income are dependent on social
security. They usually eke out their existence in small bed and
sreakfast accommodation: the cheapest category of bed and breakfast

is frequently filied entirely by persons seeking asylum.

V. The role of the charitable organizations

The care of refugees and persons seeking asylum is underaken solely
oy the independent charities grouped together in the British Refugee
touncil. These organizations.are financed by central government,

3s well as by numerous donations. Some of the money they receive
comes from the European Social Fund. Their work is hampered by the
Low endowment of this fund and its poor management: they are usualtly
not told until the Aprit of a financial year whether they will be
receiving a grant, and how much, and are then paid the sum concerned
in September, with the injunction to spend it by the end of thz year.
The British Refugee Council is thus regularly obliged to walk a

financial tightrope.
Jespite these problems, thre charities do much impressive work.
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SUMMARY REPORT ON THE LEGAL AND SOCIAL SITUATION QF PERSONS

SEEKING ASYLUM AND REFUGEES IN DENMARK

On 2 and 3 June 1986 your rapporteur investigated at first hand the
Legal, economic and social situation of persons seeking asylum and

refugees in Denmark.

I held talks with representatives of senior officieis of the Ministry

of Justice, Danish refugee Aid (or the Danish Refugee Council, the
Ftygtningehjaetp), the Danish Red (ross, the Danish Federation of

Refugees' Friends, tne president of the appeal tribunal (FLygtningenaevnet)
and a national MP. [ visited a reception camp (Sangholm~Lejren) and

was abte to speak with persons seeking asylum and refugees.

A. lLegai_basis for dealing_with_persons seeking_asylum

penmark has ratifiea all the major international agreements on refugees,

including:

- the Geneva Convention relating to the Status of Refugees of

28 July 1951 and the Additional Protocol of 31 January 1967 .
The national Legal basis consists of:

- the Aiiens Law NoO. 226 of 8 June 1983, which entered into force

on & Gutober 1933, and was

- amended by Law No. 232 of & June 1985 ana Law No. 574 of 19 December 1985.

B. Procedure

in Denmark, which nas a popuiation of about 5 miltion 1nhabitants, the

numbers of asylum seexers have increased in receni years as follows:

fear Appliczants

1981 ra

1982 228

1682 Bpprox . 00 -

5734 H L4

155 L 9%
P
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The largest groups of applicants are Poles, Lebanese, Turks,

Iranians and Tamils.

The following is a typical and schematic account of the ingividual

stages completed by a person applying for asylum, from his arrival

in Denmark or his submission of an application.

impressions and criticisms are given as and where appropriate.

Two main groups of asylum seekers may be identified:

the so-called quota refugees

spontaneous applicants under

refugees who have arrived in

negotiated by the Government

in the number of spontaneous

§ 7 of the Law.

under § 8 of the Aliens Law and the
The first group comprises
Denmark on the basis of an agreement
with the UNHCR. In view of the increase

applicants and the resulting financial

ourden only about 250 quota refugees per year are now admitted.

The vas® majority of asylum seekers submit

spontaneous application

giiher in Denmark, or at the border when they enter the country, or

at a Dsenish consulate cor embassy.

Under Articie 7 of tne Aliens Law

applicants for asylum in principle have a subjective right to be

issued with a residence permit, if they come under the Geneva Convention

on Refugees (so-callad Convention refugees (C) or if, for other

imsortant reasons, they cannot be required ta return to tneir country

of or:qin (sg-called de facto refugees (F)).

The second category was

specifically extenaed for important humanitarian reasons by the

amendment of & June 1985 to the Law.

in principle an asylum seeker cannct be turnea away without having his

apelication examined.

police and is then
of the Ministry of
The Danish Refugee
ang iecal matters.

“:rst stage of the

The applicant is first given a hearing by the

handed over to the aliens directorate which is part

Justice and which
Council gives the

The decision of

proceaure.

conducts another hearing.
applicant advice on atl practical

the difector for aliens closes the

The procedure up to this point lasts on

avarage 2-4 months, with some cases taking consideranly Longer.

- 77 -
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Ar asylum seeker whose appiication has been rejected or who has only
reen granted F-status and not the sought-after (-status may Lodge

ar 'appeal' against the unfa§ourabte decision. The distinction
netween { and F-status is important in as far as de facto refugees
only receive an alien's passport which makes it more difficutt for
them to travel abroad. This prevents them from working abroad and
rules out in particular the import-export pbusiness which is popular

with refugees.

The appeal tribunal now comprises 43 people. In addition to the
sresidency, which consists of 7 peaple (1 president and 46 deputy
p}esidents) who are all judges, it has 26 members, of which the
Ministries of Justice, Social and Foreign Affairs and the Bar Council
each appoint 6. The remaining 12 are appointed by the panish Refugee

Council. AlL the members are employed by the Minister of Justice.

The appeal tribunal meets regularly invcnambers of 7 members:

a presidant, a representative of each of the above-mentioned ministries
and the Bar Councii and two members of the Danish Refugee Council.
These chambers decide on both individual cases and the formulation

cf guideiines on the hasis of which proceedings can be conducted in
tripartite committees. If a case appears to be particularly simple,
the decision may be taken by a tripartite committee, which consists

5% a chairman and one representative of each of the fthree ministries

[sY

nd of tvne Danish Retugee Councii.
The applicant is advised oy a lawyer during the 3ppedt proceedings.

re appgeal iribunduts decision has 10 be subsrantiatsa. Ancut one-third

~f the appeals lodged zre successfui.

si-n 1 400 cases still penaing the average tength of croceedings rose
t

~

ths ‘n April 19860.
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- 78 - PE 107.655/Ann.I1/fin.



10.

There is one important exception to the procedure described above
which fulfils the requirements of a constitutiomal state on account

of the legal basis on which it has been developed:

The amendment of 19 December 1985 to the Aiiens Law made possible a
simplified procedure for rejecting an application for asylum where

the application is 'clearly groundless'. If the aliens directorate
reaches this conclusion after its initial examination it must refer its
gecision to the Danish Refugee Council. If the Latter disagrees with
the directorate’s judgment, which has occurred in about 25% of cases

so far, the normal examination procedure is started. If it agrees

the applicant is deported at the end of this procedure lasting 1-2 weeks.

There is no possibility of appeal.

So far this procedure has been applied in about 90 cases.

The background to this drastic change in an otherwise extremely Liberal
taw is as follows: Since 1983 the number of asylum seekers had been
constantly rising and in the second half of 1985 the increase accelerated
sharply. At the same time disturbances were caused by Danish trouble-
makers directed at refugee accommodation (e.g. in Kalundborg).

This was a shock to the nation which had hitherto been proud of its
liberal attitude. Nevertheless, and even if application of the short
procedure has so far been restricted to relatively few cases, the last
amendment seems questionable. It removes the legal guarantees from

a8 procedure which otherwise could almost be described as exemplary.

it opens the door to further, more far-reaching deterrence measures
should they be required by the economy or the mood in the country.
Thue, on the basis of the new text, it seems tikely that decentralized
examination procedures, conducted by representatives of the two

institutions concerned, will be carried out using the simplified method

at the border. This would come very close to a violation of the principle

of 'non-refoulement' or protection against forcible return.

(pe 10?.292]
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A measure which involved no amendment to the Law but proved still
more effective was an informal agreement between the Swedish, Danish
and GDR governmenis. Whan there was a rapid increase in the number
of Iranians who wers flown into East Ber!ian by the GDR airiine,
Interflug, ana then applied to sweden or Denmark for asyium, Sweden
and Denmark forced the GDR to promise only to allow asy.um seekers
shrough if they had the necessary entry visas. The sircam was
drastically reduced. The introduction of the vise reguirement also
great.y reduced the stream of Tamils who are aimost always recognized

as refugees in Denmark.

The proportion of peapie recognized as reiugees in Denmark in the period
1981-1985 varied between about 5% (1982) and 75%4 (1985},

€. The_social_situation of persons seeking asylum_and_ refugees

Perars seekinguasyium are allocated & ptace of residence by the police.
provided they maintain contact with this place, the applicants are
alleowsa to travel around the country. The Danish Red Cross has under—
Laken the task of accommodating them. They are accommodated in
communal lodgings, i.e. former hospitals, barracks and hotels.

The cost is borne by the Ministry of Justice.

in nadition to board and lodging, the applicant receives a weekly
allowance ot 150 krone. 1T he is feeding himself he receives 400 krone

a week.

rercons seeking asylum are orohibited from working throughout the entire
procedure. Un until now they have also been barned from taking part

in language ccurses while the application is pending. from the autumn

of 1986 the Rea Cross will be offering Danish courses of up to 60 htours

ir- its centres. Along with a few cpportunities for sport, this is

tne first significant attempt to ~pduce the nerveous chfain and stress

af the ropstant waiting in the centres. e psychotogical sirass in
the Camps Sucing the «&aiting period whach o aregiing Seomany acoounts -
3577 i TG LWo yedrs it @xtremely sevele.
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16.

Recognized refugees initially receive a residence permit restricted
to five years with the prospect of subseguent conversion into an

unlimited one.

They enjoy the same civil rights as Danish citizens with the exception
of the right to vote in elections to the Folketing. However, - Like
all foreigners = they may vote in tocal elections after three years

of uninterruped residence.

Refugees have exactly the same right as Danish citizens to further
education and to take part in courses which make their present

qualifications valid in Denmark.

The Danish Refugee Council carries out integration programmes of

12-18 months which also bridge the gap between being recognized as
refugees and becoming eligible, a whole year Later, for certain social
benetits. In particular, lLanguage courses of 6 to 12 months are

of fered.

bD. The_role of the_charitable_organizations

The Danish Refugee Council is a8 non-government umbrella organization
comprising a lLarge number of free welfare associations, including the
Red Cross. 1t currently employs 1 200 to 1 300 staff, including some

400 interpreters.

Decpite the outwardly highly impressive achievements of the charitable
srganizations there is some unease in Denmark about their role.

For this reason, the Danish Federation of Refugees' Friends was founded
on 1vFebruary 1986, and is attacking the administration and associations
for peing too efficiency~orientated, too bureaucratic and too hostile

ts refugees. The federation concerns itself both with individual cases
which appear hopeless to others and with the general development of

political opinion in the country.
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Summary report on the legal and sociatl situation of persons seeking asylum

and refugees in Italy

1. Introduction

As on his previous fact-finding missions, the rapporteur was able during his
visit to Italy from 21 to 23 May 1986 to gather a great deal of information
about the legal and social situation of applicants for asylum and refugees.

1n Capua and Latina he was able to talk to the occupants of the refugee camps
themselves about their present situation and to have discussions with the
competent local and regional authorities, Government representatives and
representatives of the UNHCR. He also had detailed talks in Rome with UNHCR
representatives, Italian MPs, senior officials of the Ministry of the Interior
and the Foreign Ministry, representatives of the charitable organizations and

the three trade union federations.

To sum up, the Legal and social situation of appiicants for asylum and ra2fugees
in italy was consiagered by almost atl those consulted to be unsatisfactory,
altpeit for different reasons. The cause is attributed to the Legal basis

which no longer crovides an adeguate fr mework for dealing with toaay's demands

oW

and groblems. However, it remains to D2 seen whather the atrempts being made

i

by 3 number of people to change this wiil succeed in the near future.

2. Leggal _basis

Following tne experiences with Fascism, the right to asylum was - as in the
Federal Republic of Germany - adoptec as a fundamental srinciple {principo
fondamentale) in Article 10 of the Italian constitution. However, the legal

implementing provisions to which it refers have stiil not been enacted.

The tegal basis for the determination of refugee status therefore consists of:

- The Geneva Convention retating to the Status of Refugees of 28 July 1951

and the Additional Protocol of 31 January 1967

AN

- the agreement cetween the iralian Government and the Gffize of the United
Nations dHigh Commissioner for Refujees, on cuoperation between the italian
Government and the UNFCR, »f 2 fceil 1852

- the exchange of notes betwean <n2 It:lian Foreign Ainistry and +he Office of
the United Nations High Commissioner for Refugees, concerning the creation of

the Joint Recognition Committee, of 22 july 1952

(Pe 107.293/Ann.)
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- the Law approving the above-mentioned agreement of 15 December 1954 (Official
Gazzette of the Italian Republic, No. 19, of 25 January 1955)

Although Italy signed the 1957 Geneva Convention on Refugees and the Additional
Protocol of 1967, it availed itself of the possibility of applying the

geographical restriction provided for Article 1, Section B (1)(a) of the Geneva
Convention, whereby only people who have Left their home country because of

'events occurring in Europe' may be recognized as refugees. In practice, this
means that in ltaly only asylum seekers from Eastern European states have any
chance of acquiring refugee status under the Geneva Convention. However, the
Italian Government has on a few occasions allowed groups of non-European refugees -
Chileans, Indonesians, Vietnamese (boat-people), and Afghans - to enter the

country regardless of the geographical restriction and granted them refugee status.

(A maximum of 4 000 people so far).

2. Progedure for the determination of refugee status

-t

The Joint Vetting Committee (Commissione paritetica di eleggibilita), which
consists of representatives of the Foreign Ministry, the Ministry of the Interior
and the UNHCR, decides on award of refugee status. The chair alternates between
the representatives of the Foreign Ministry and those of the UNHCR. If no
decision can be reached, the chairman has the casting vote. The Joint Vetting
Committee generally meets twice a month in Latina where it decides on the
applications for asylum after the applicants have had an initial interview with

the aliens department of the police (Questura) and have filled in a questionnaire.

The Committee's decision is final. 1f there is a change in circumstances the
case can naturally be reviewed. Reviews of applications on which a decisicn has
already beer reached, exceptional cases and applications from people who are not
Living as asylum seekers in the Latina reception camp are decided by the committee

in Rome.
The yoint Vetting Committee issues people who have been recognized as refugees

with a3 certificate.

The UNHCR representative alone decides on the refugee status of asytum seekers
from non-European countries who are placed under his mandate if they are recognized
as refugees (so-called mandate refugees). The Italian Government accepts this

recognition in as far as it tolerates the mandate refugees in its territory and

Joes not deport them.

& 10?.293/Ann.)
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3.__Social_and_economic_situation

Asylum seekers and refugees from East European states are usually accommcdated
in camps and provided with basic essentials by the Italian state during the
vetting procedure or while they are waiting for an entry visa into another
state. Some remain in the camp after they have been recognized as refugees,
If they have the financial means to do so asylum seckers may also Live outside

the camps.

There are at present two long-term camps in Italy for which the Ministry of the

Interior is responsible:

- the camp in Latina is currently fully occupied by about 850 asylum seekers
and refugees from Eastern Europe (the largest group is from Poland). Lactina
serves as a reception camp or a transit camp and the UNHCR representative has

an office in its grounds;

- the camp in Capua is at present accommodating more than 600 asylum seekers
and refugees; some of the asylum seekers Lliving here have already been in

the camp for several years.

As there are not enough places in the camps a further 1 500 or so people are
accemmodated in hotels and guest-houses at the Italian Government's expense.
There are plans to set up an association in the north of Italy for the Vietnamese
refugees. Asylum seekers living in the camps do not have the right to work but
it is tolerated if they take (pcorly) paid jobs.

Once they have been recognized as refugees they have to a large extent the same
rights as Itatians and may also claim social security but they are not entitled
to hold pubtic office, to vote or to stand for election. There is no possibility
of naturalization for tive years. Refugees who have been recognized by the
UNHCR as so-called mandate refugees are paid a full allowance by the UNHCR for a
maximum of four months and are tnen paid a reduced allowance tor a furtner nine
months. Help in integrating, for example tanguage and vocational training
courses, is provided oy the charitable organizations arnd 1s usually financed by

the UNHCR.

As Tar as the right to work is concerned, mancaie refugees are treated 1n the
same way as foreigners. inis means that there are now virtusiiy no tegal

possibitities of employment tor them.

international Social Zervice ang ©4:11as 372 £7¢ gringioa sritabie
ocrganizations involvec in caring “or apolicsnts +ar esvium ard refugees in ltaly.
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Both organizations look after not only applicants for asylum and refugees
recognized under the Geneva Convention or by the UNHCR but also and
especially the Large number of de facto refugees who do not belong to either
category but are alsoc unable to return home. (Free food and various
integration programmes). The representatives of both organizations are
critical of the geographical restriction which is still being applied and

the lack of reception and integration facilities for asylum seekers and
refugees. They therefore welcome and support all the associations which

might be able to help change the present situation.

S.__Particular_problems

As a result of maintaining the geographical restriction, Italy's refugee

figures are very low compared to the rest of Europe and the world. In 1985

only 225 out of 4 093 applicants were recognized as refugees under the Geneva
Convention and 600 out of 1 327 applicants to the UNHCR were recognized as mandate
refugees. Since Italy acceded to the Geneva Convention a total of approximately
15 000 refugees have been recognized. The East Europeans who come to Italy

do not usually intend to seek asylum there but regard Italy as a country they
wish to pass through on their way to the USA, Canada or Australia. In previous
years most of these Eastern European asylum seekers obtained entry visas to

these countries relatively quickly. Over the last two years, however, only

a very few entry permits have been granted with the result that the asylum

seekers are staying longer and longer in the two refugee camps.

However, the main problem is posed not by the officially recognized and
registered refugees but by the so-called de facto refugees who have to manage as
pest they can and enjoy no legal or social security. They are an easy target
for exploitation of all kinds.

Italy, which has a long tradition of emigration amongst its own people, has

now become a country of immigration, even if there is widespread reluctance to
acknowledge this. 1t is mainly people from the Mediterranean countries

(Licya, amongst other North African countrigs),’but also people from Asia,

who enter Italy, generally illegally, in order ?gfseek not only work and food
Lut also protection from persecution of all kinds. pepending on who supplies

tne figures, the number of iliegal aliens in the country varies between 300 000

Y]

nd 1.5 =L There are also conflicting opinions about the number of possible
da facto refugees amongst these aliens, especially as it is wvery difficult to

draw a tine between so-calleg economic and political refugees. ALl the sociatl

(PE 107.293/Ann.)
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interest groups have therefore been calling for some time for comprenensive
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permits. 3ills have been submittea for this purp
saries of terrorist attacks in the past year - put some have maf wiun
considerable public oppositicn and have consequently teen witndrawn and

revised (aliens bill and bill on the lLegat status of migrant workersi.

The bill submitted to the Cabinet (Consigiio dei ministri) by the Interior
Minister, Scalfaro, at the beginning of the year provided for the removal

of the geographical restriction in applying the Geneva Convention.

The intention was that 1taly should follow the other Western furopean states
in taking acéount of the actual movements of refugees (i.e. most refugees
today come from Third World countries and not Eastern Europe) . Furthermore,
the promise made by the Foreign Minister, Mr Calombo, at a public press
conference in July 1982 to the then UM High Commissioner, Mr Poul Hartling,
would have been fulfilled. However, this passage of the bill was removed,
largely on the initiative of the Minister of Finance, Mr Goria, on the grounds
that Lifting the geographical restriction would be far too costly for Italy.
The rapporteur heard similar arguments at the foreign Ministry, based on
Italy's special geo-political position, which would result in an increased
flow of potential refugees if the geographical restriction were Lifted.

The view was also expressed that a survey of the foreigners in the country

should be carried out first before the restriction was lifted.

An all-party working group of ltalian #MPs has also produced a bill for the
abolition of the geographical restriction in addition to tne Llegalization

of foreigners staying in the country illegally. The chairman of the working
group, Mr foschi, is currentiy trying to win the support of the retevant sociatl

groups for his bitt. These groups include the three mzin trade unian
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federations, which have now recognize the problem of fareigners in Italy,

whether they are there legaliy or illegaliy nd for rzz3cns of polizizal
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sersecution or out of ecornomic oF social nacessiiy, comes «4:(hin thzir sphere

~of interest.
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ANNEX 11

EUROPEAN PARLIAMENT

COMMITTEE ON LEGAL AFFAIRS AND CITIZENS' RIGHTS

Notice to Members

No. 55/86

Please find attached a short report by Mr VETTER, rapporteur for
guestions concerning the right of asylum, on his visit to Spain
in September 1986.

DIRECTORATE-GENERAL FOR COMMITTEES
AND DELEGATIONS

Annex

27 October 1986

122/85
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ANNEX

SHORT REPORT ON THE SITUATION OF
REFUGEES AND PERSONS SEEKING ASYLUM IN SPAIN

A. Preliminary remarks

1. Discussion partners in Spain

From 17 to 19 September 1986 I visited the relevant authorities and groups
’in Madrid in order to gain a personal impression of the practice of

asylum and the situation of refugees in Spain. This provided an opportunity
for extensive discussions with senior officials from the Foreign Ministry,
the Interior Ministry and the Ministry of Justice as well as the Ministry
for Labour and Social Security in the Inter-ministerial Committee for
refugee questions, and finally with the representative of the UN High
Commissioner for Refugees. I also discussed the role of relief agencies
with lLeading members of the Red Cross and the Spanish Committee for Refugee
Aid (SCRA). I also met a representative of the trade union UGT and leading
members of the Society For The Defence of Human Rights, the Institute for
Latin American and African Studies (ILAAS) and the Institute for Latin

American—-European Relations.

2. Development of refugee policy in Spain

Until 1959 Spain received refugees only from other European countries and
in the early 1960s mostly Cubans en route for the USA. After 1973 there
was an increasing flow of refugees (around 50 000 in all) from South
America, who were treated as immigrants and who either reclaimed Spanish
citizenship or applied for it after two years. At present the majority
of refugees come from Angola, Cuba, Iran, Poland, Ghana, Chile and Iragqg.
Whereas in the past mainly families and groups of people sought asylum

in Spain, today more and more individuals are arriving.

In July 1978 the Spanish Government signed the Geneva Convention on Refugees
and stepped up cooperation regarding the‘receptﬁon of refugees with the UN
High Commissioner and the non-governmental organizations active in Spain.

In 1984 and 1985 the laws on asylum and foreigners were passed and came

into force in 1985. At the same time steadily increased budget allocations
replaced the efforts of the UN High Commissioner for Refugees which had
predominated until then. In this period the number of applications for
asylum rose from 1 500 in 1984 to around 1 700 in 1985 and 2 500 in 1986
(estimate) .
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3. Public relations work

Since then the Spanish Government has tried to familiarize the authorities,
relief agencies and other interested members of the public with the rights
laid down in the Convention on refugees, with Spanish legislation and the

measures taken by the relief agencies.

Despite the exceptionally high unemployment rate (on average 22% across the
country) and despite the fact that the asylum law guarantees applicants
material aid and social security, recognised refugees and applicants for
asylum, who currently number around 3 500, are clearly not seen as a burden
in Spain. There is at present no public discussion in Spain about a refugee
problem, rather there is concern about the problem of foreigners in view of
the Large numbers (between 500 000 and 1 000 000) living illegally in Spain.
They could be expelled from the country at any time.

B. Bases in law

1. Spain has signed the following international conventions which have a

bearing on the status of refugees:

- the Geneva Convention on Refugees of 1951 and the New York Protocol of 1967,

~ 6th Protocol of the European Convention on Human Rights on the abolition of

the death penalty,

- Additional Protocol to the European Convention on Mutual Assistance in
Criminal Matters of 17 March 1978.

2. Recognition of refugees in Spain is based on Chapter 1, Article 13 of the
Constitution and on Law No. 5 of 24 March 1984 (right of asylum and position
of the refugee; adoption of the 1951 Geneva Convention on Refugees and the
Protocol of 1967), implemented by Royal Decree No. 511 of 20 February 1985,
and on the Organic Law No. 7 of 1 July 1985 (law on foreigners), implemented
by Royal Decree No. 1 119 of 26 March 1985.

3. Refugee status - right of asylum

Law No. 5/84 translates international lLaw on refugees into Spanish law and

makes a basic distinction: it covers

- refugee status in line with the provisions of the Geneva Convention and
the Protocol of 1967 and
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- the granting of the right of asylum as a sovereign decision of the
Spanish Government, which provides an improved legal status, Like

the work or residence permit.

C. Procedure

1. Applications for refugee status and the right of asylum must be
addressed to the offices of the Ministry of the Interior. Applications

for asylum can also be made at Spanish embassies or consulates abroad.

2. Applicants for asylum and refugees may enter Spain regardless of
whether.they have valid identity or entry papers and regardless of the

question of the first country of asylum.

I1f a foreigner Living in Spain decides to apply for refugee status, he
must make the application within one month of the state of persecution
beginning, and before his visa runs out, and in the case of illegal entry,

within fifteen days of crossing the border.

3. On making the application applicants receive temporary identity papers

which allow them to claim certain social security benefits.

4, After preparation and after examination by an inter-ministerial
subcommittee made up of representatives of the Ministries of the Interior
chair), Foreign Affairs, Labour and the UN High Commissioner the application

is forwarded to the inter-ministerial committee, consisting of representatives
of the Ministries of the Interior (chair) Fforeign Affairs, Justice, Labour and

Social Security.

The representative of the UNHCR and the recognized relief agencies can deliver

a written opinion on the application.

On making the application the person claiming asylum receives temporary
identity papers valid for three months, which can be renewed for further
periods of three months until a decision is reached on the application, and

which entitle the applicant to take up residence anywhere in Spain.
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5. For persons in a situation similar to that of persecution (e.g. fleeing
a civil war) - Palestinians from the Lebanon, Lebanese nationals, Tamils,
Columbians, Salvadorians, Iranians, Iragquis - who does not fulfil the
conditions of the Geneva Convention, but whose return home would threaten
their Life or their freedom, the inter-ministerial committee generally

recommends the right of residence in accordance with the lLaw on foreigners.

6. The Interior Minister makes his decision on the basis of a justified
proposal by the Department of Documentatijon and a report by the inter-
ministerial committee. If he decides against the application an appeal
can be lodged; 1if the Interior Minister cannot resolve the appeal
himself he must refer it to the Council of Ministers. Only on certain
technical grounds can legal action be taken against the rejection of an

application by that body.

7. The granting of asylum

Spain understands asylum as protection granted on the basis of a sovereign
political decision by the state; asylum can be granted to the following

groups of persons:

- refugees under the terms of the Convention (such refugees in other countries
can apply for asylum at Spanish embassies or consulates),
- persons who are being persecuted,

- for political crimes or crimes connected with political activities,

- for exercising basic rights or fighting to win recognition of basic rights

which are protected under the Spanish Constitution,

- for racial, ethnic, religious or political reasons, or because they

belong to a particular social group,

- or stand accused or have been convicted of such actions, even if they

represent offences under criminal law.

Applicants for asylum cannot be turned away at the frontier or expelled from
the country, except if there is clearly no possibility of them being granted
asylum; 1in addition, any expulsion procedure must be suspended if an

application for asylum has been made.
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‘8. Proportion of applications approved

On 1 September 1986 out of a total of 8 883 applications for refugee status
2 561 had been approved, 3 004 rejected, dropped or withdrawn; 2 709 were
still pending. Of the 3 159 applications for asylum 778 had been approved,
302 rejected or dropped by the applicant and 2 012 were still pending.

9. Whilst preparing the application for refugee status or right of asylum
the applicant can obtaih the assistance of interpreters and translators and
-~ through relief agencies - legal advice. This also applies to the
examination procedure itself and the appeal procedure, if the application

is rejected.

D. The economic and social situation of the refugees and applicants for asylum

1. Whilst their application is being processed, refugees and applicants for
asylum and their dependants can, in cases of proven need, claim financial
support through the Ministry of Labour and Social Security and take advantage
of the social, medical, pharmaceutical, educational and cultural facilities

provided by the state.

2. Whilst the application for refugee status or asylum is being considered
(four months) single people receive Ptas 22 000 per month (from the fifth
month onwards Ptas 30 000 and families receive Ptas 47 000 to 50 000; to
alleviate the economic situtation of families, adolescent children are
treated as single people. Persons of pensionable age receive Ptas 14 000

per month, the same as Spaniards who are not members of a pension scheme.

3. The Ministry of Labour and Social Security holds an annual public
meeting of all relevant authorities and agencies, at which the latter
present their programmes. The budget allocations for these programmes
have been increased from Ptas 580m in 1985 to around Ptas 836m in 1986,
a rise of 44%.

4. Work permit

Whilst their applications are being considered, applicants for refugee
status or asylum have no right to a work permit. During this period
applicants may neither pay social security contributions nor claim such

benefits, these being reserved in Spain for people in work.
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When the procedure is completed, the granting of right of asylum covers
permission to work, the right to free choice of domicile, which is valid
throughout Spain, and the right of establishment in order to exercise a
profession or a trade. Recognized refugees must actually apply for a
work permit, which is valid throughout Spain, and which they are granted

irrespective of the situation on the employment market.

E. Relief agencies

1. The Red Cross provides assistance above and beyond that required by

Law and supports refugees until their status is recognized or they are

granted asylum. It meets refugees at the airport, clothes and accommodates

them (in boarding houses rather than camps), provides Spanish courses and,

if necessary, psychiatric help and health care. At present five reception
centres are being set up at the most important places of arrival (Madrid airport

Valencia, Cadiz, Barcelona, Canary Islands).

2. The SCRA is supported by Caritas, the Catalan Association for Support

and Aid for Refugees (CASAR), the Spanish Catholic Committee on Immigration,

the leading political parties, the unions and humanitarian and charitable
organizations. On behalf of the UNHCR it provides legal advice and carries

out public relations work, on behalf of the government it organizes the
integration into local communities and the training of young refugees, and

it is responsible for aid and repatriation measures for refugees from

Latin America. The most important areas of activity of the SCRA are integration

programmes, legal advice, training grants and job creation.

F. Concluding remarks

1. To sum up, emphasis should be placed on the basic position of the Spanish
authorities, that of trying to integrate applicants for asylum and refugees
into Spanish society. This positive attitude on the part of Spain no doubt

has much to do with the country's ouwn pastﬁdmés a result of the Civil War
3 000 000 Spaniards were forced into exile. However, the restrictive
refugee policy of the other European countries is having an influence on

Spain as well.
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2. When considering the approval rate for applications, the lengthy
backlog and the resulting delays (up to 18 months) are particularly
noticeable. A lack of administrative routine leads to overloading

and bottlenecks in offices and courts and has unintentionally

negative effects on the applicant (uncertainty, integration, withdrawal

of application etc.) and on Spain itself.
3. The Spanish authorities and relief agencies were very receptive to

the idea of coordinating the refugee policies of the EEC Member States

at Community level, and of a sharing of the costs.
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ANNEX 1

Summary report
on the legal and social position of refugees and

applicants for asylum in France

1. Over the period 23-25 June 1986 I gathered information on the legal,
economic and social position of asylum-seekers and refugees in France,
through numerous conversations with representatives of the High Commissioner
for Refugees, the Ministries, welfare organizations and political parties
in Paris. During my stay in Paris I also had the opportunity to visit
a reception centre for asylum-seekers in Créteil (Paris), and to talk to
some refugees. In the week of the July 1986 part-session I visited a

working men's hostel in Strasbourg in which refugees have found accommodation.

General impressions

2. The number of people seeking asylum in France has risen steadily since
1981. 1981: 19 863; 1982: 22 505; 1983: 22 350; 1984: 21 714; 1985: 28 810.
By comparison, there were approximately 2 000 asylum-seekers in 1974.
Despite this increase France has a 'foreigner problem' rather than a
'refugee problem’, according to the vast majority of the representatives
I spoke to. Generally speaking, it would appear that no fundamental
changes in the laws concerning persons seeking asylum have been undertaken
to date. The rapporteur cannot yet estimate the effects which the new
immigration regulations of July 1986 will have on those seeking asylum
in France. It is worthy of note that France has increasing numbers of
so-called de facto refugees. These are refugees who have either failed
to undergo the relevant procedures or have not been granted refugee status,
yet who remain in France nonetheless. The presence of this category of

refugees has no legal or social foundation whatsoever.

The Llegal position

3. The Llegal provisions determining refugee status are as follows:
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- The preamble to the Constitution of 7 October 1946, incorporated into
the preamble to the Constitution of 4 October 1958, which states, inter

alia:

'Anyone subject to persecution as a consequence of having worked to
advance the cause of freedom shall have the right to asylum within the
territories of the Republic.'

-~ Law No 52-893 of 25 July 1952, concerning the establishment of the
French Office for the Protection of Refugees and Stateless Persons
(0fficial Journal, 27 July 1952).

- Decree No 53-377 of 2 May 1953, concerning the French Office for the
Protection of Refugees and Stateless Persons (Official Journal,
3 May 1953).

- Law No 70-1076 of 25 November 1970, concerning the accession of France
to the Protocol on the legal status of refugees, signed in New York
on 31 January 1967 by the President of the General Assembly and the
Secretary-General of the United Nations (Official Journal, 26 November
1970).

The authority responsible for granting refugee status is the director of
the office for the Protection of Refugees and Stateless Persons (OFPRA);
this office is autonomous and attached to the Ministry of Foreign
Affairs. The director of OFPRA is assisted by a council (Conseil de
{'0ffice) which advises him onquestions of a general nature in connection
with the official recognition of refugees. The council is made up of

a representative of the Ministry of Foreign Affairs (chairman),
representatives of the Ministries of Justice, the Interior, Finance,
Labour, and Social Affairs and Nationél Solidarity, plus a representative

of officially recognized non-governmental refugee organizations.

Persons to whom refugee status has been refused, or from whom it has been
withdrawn, can protest against the decision to an appeals commission

(Commission des Recours); this is made up of a representative of the
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Council of State (chairman), a representative of the OFPRA council,
and the representative of the UNHCR in France. Decisions reached by the
appeals commission can be challenged in the Council of State as far as

legal problems are concerned.

The UNHCR representative in France has the right to take part in the
meetings of the OFPRA council, to present his point of view and to put
forward proposals; as mentioned above, he is also a member of the appeals

commission.

Those persons whose status as refugees is officially recognized receive
a certificate to that effect from the director of OFPRA.

Having completed the formal description of legal procedure, the rapporteur

would now Like to focus on a number of details:

After a preliminary visit to the local prefecture, each applicant must
obtain a residence permit of one month's duration and apply to OFPRA
during that period. OFPRA then considers whether the request for asylum
is justified. A decree of 27 May 1982 sets out the criteria which
determine whether the claim is substantial. This Llist of criteria is,

however, rather imprecise.

It is not necessary to be represented by a lawyer in the court of first

instance convened by OFPRA. The welfare organizations involved in refugee

‘work offer help and advice. In the case of an appeal, the costs of

representation by a lawyer are not defrayed by legal aid.

According to the law, OFPRA is supposed to reach a decision within four
months. In practice, it often takes up to one year. If an appeal is made
subsequently then the procedure as a whole may take two to three years.
With this in mind, the French Government is considering increasing the
staff and financial resources of OFPRA. ...
On the basis of reports on the process of granting refugee status,

a distinction may be made between spontaneous asylum-seekers, who submit
their application after arrival in France, and so-called contingent or

quota refugees. The latter enter France after submitting a request for
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asylum to the French Embassy in their native country and passing a
preliminary examination, or as part of an intergovernmental agreement.
As far as the State agencies are concerned, these people have the
advantage of belonging to a compact and identifiable group for whom
provision can be made in advance. Their treatment can be described as

good.

The spontaneous applications for asflum, on the other hand, for which

no provision can be made in advance, are subject to discrimination in both
Llegal and social terms. There are even reports of completely parallel
cases where applications were accepted or rejected according to whether the
applicants in guestion were quota asylum-seekers or spontaneous asylum-

seekers.

An applicant seeking asylum in France arrives initially at one of the two
reception centres in Paris. There he is given information and medical
care. In general he is allowed to spend between 15 and 18 days in a
reception centre. During this period, canteen food and 100 FF pocket
meney are provided. Afterwards, the asylum-seeker usually enters a

refugees® hostel, of which there are about 300 in France.

Asylum-seekers are allowed to take up employment after receiving the
temporary residence permit. Those who have a job or receive unemployment
benefit have the right to claim welfare benefits and family allowances.
In the opinion of the rapporteur, the asylum-seekers are provided with

good accommodation both in the transit centre and in the hostel which

The social position
9.
10.
he visited in Strasbourg.
1.

Refugees granted official status are sent by the French refugee organization
France Terre d'Asile to the various hostels. They are given lodging there
for six months, receive French languagé lessens €42 hours in three months)
and are looked after by a lady social worker. In Strasbourg, most of

the refugees with official status find work in supermarkets and market-

gardening firms.
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Refugees lodged in a hostel of this type receive financial support from
the State for six months. 1In Strasbourg, for example, half-board costs

1 770 FF per month. 1In addition, the refugee received 280 FF pocket money.
In the seventh month, the refugee receives benefit of up to 2 000 FF

from the city of Strasbourg, if he has failed to find employment. From

the eighth month onwards he receives unemployment benefit.

The role of the welfare organizations

12.

There is no doubt that welfare organizations such as France Terre d'Asile,
CIMADE (the Ecumenical Mutual Aid Service), the Comité médico-social and
the International Social Service carry out invaluable work on behalf of
refugees. Problems concerning the medical care of the spontaneous refugees
were mentioned. The Comité médico-social, in particular, deals with the
health education and immediate medical treatment of the refugees. It
considers that special therapeutic treatment is urgently needed, since
many refugees have suffered torture. No facilities have been set up

as yet.

The Basque problem

13.

At the explicit enquiry of the rapporteur, it was confirmed that the
description of the practice of deporting Basques to third countries

given in Working Document PE 107.288 is accurate.

It was after our visit to Paris that the deportation of Basques direct to
Spain, which had been determined shortly before, was 6arried out. The

Llaw of 2 November 1945 (!) which was used as legal grounds for the deporta-
tion states in Article 26 that refugees with official status cannot be
expelled in this fashion. 1In one case which received the attention of

the press, the refugee concerned was still at the stage of submitting an

application to the Council of State.

- 101 - PE 107.655/Ann.III/fin.



ANNEX 1V

EUROPEAN PARLIAMENT

COMMITTEE ON LEGAL AFFAIRS AND CITIZENS RIGHTS

Public hearing on the right of asylum

Brussels, 25 September 1986

SUMMARY RECORD

of the papers given by experts

12 November 1986
122/85
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Michel MOUSSALLI

Delegate of the United Nations High Commissioner for Refugees

for Belgium and Luxembourg and for the

European Institutions

Mr MOUSSALLI made .the following points in his introduction:

Although the right of asylum was concept which had worldwide recognition,
Europe had a special tradition in this area. This tradition was valuable
and should therefore be defended against all the threats to which it was

currently exposed.

The Council of Europe had been active for some time in this area and had

initiated a whole series of positive steps.

The right of asylum that had been appLiedaLMmﬁruniformLy everywhere in the
past went further than that defined in the Geneva Convention on the status
of refugees in that it also included the right to asylum on exclusively

humanitarian grounds. In the past Europe had responded positively to the
flood of refugees mainly from Eastern Europe. Here, integration had been

achieved. The vast majority of refugees today came from the Third World.

In recent years European countries had faced a growing number of applications
for asylum: in 1983 there were 70 000, in 1984 104 000 and in 1985 166 000
applicants. This increase had resulted in the very principle of the right

of asylum being called into question. It was a matter of great concern that
the policy was frequently no longer geared to integration but to turning

applicants back.

Any initiative by the European Parliament at Community Level should be
welcomed. Efforts should be made to begin developing the necessary awareness
at political level of the need to find a solution in Europe. The problem
affected Europe but by no means primarily Europe. The majority of those
seeking asylum now came from Third World countries and most of them stayed

in other Third World countries.
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II.

The increasing numbers in Europe had to be set against the figures for such
countries, for example, Pakistan where there were currently some 3.5 million

refugees.

In answer to questions from Mr Stauffenberg, Mrs Ffontaine, Mr Garcia Amigo
and Mr Wijsenbeek, Mr Moussalli stated that the figures for refugees published
by the High Commissioner's Office were based on government data. Refugees
from the DDR did not appear in the statistics submitted by the Federal
Republic of Germany since they related to German nationals. The children

of other refugees were included if they did not obtain the nationality of the
host country. Some refugees did not wish to be naturalized on grounds of
principle (e.g. White Russians) and therefore figured in the statistics
indefinitely. Many were, however, naturalized and thus disappeared from the
refugee statistics. The grounds for seeking asylum now included not only
the classic reason of persecution by the State but also military conflict,
natural disasters and famine. The trend towards a restrictive attitude to
refugees could be observed in all countries in Europe. Efforts should be
made to shorten the determiﬁation procedure for asylum claims, particularly

since the length of the current procedure would offend public opinion.

Following a further discussion in which Mrs Miranda de Lage, Mr Bandres,

Mr Garcia Amigo and Mr Vetter took part, Mr Moussalli pointed out that
Articles 1 and 2 of the Refugee Convention of the Organization of African
Unity currently provided the best definition of the term 'Refugee'. However,
the European States had rejected the text since they did not want to go

beyond the wording of the Geneva Convention.
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Dr Peter LEUPRECHT

Director for Human Rights at the Council of Europe

I. Prior to the hearing, Dr LEUPRECHT submitted the following written introduction:

WILL EUROPE REMAIN A PLACE OF ASYLUM

Europe, which is traditionally regarded as a place of asylum and human rights,
takes in only 600 000 of the world's 13 000 000 refugees.

Despite this low figure - 4.6% of the total - the countries of Western Europe
are still .trying to restrict the number of refugees entering their territory.
This worrying trend has emerged in the three-fold context of the economic
recession, the rise in terrorism and the resurgence of intolerance and racism.
Against this background it must be asked what protection the legal instruments
of the Council of Europe provide for asylum seekers and refugees?

The European Convention on Human Rights does not as yet guarantee a personal
right to asylum. However, a number of the articles of the Convention can be
invoked - and this has in fact been done on various occasions - particularly
Article 3 (prohibition of torture or inhuman or degrading treatment) and Article
8 (respect for private and family life).

In addition, a variety of work is being done within the Council of Europe,
particularly by a body specializing in the right of asylum, the Ad-hoc committee
of experts on the legal aspects of territorial asylum and refugees, (CAHAR) set
up in 1977, and by the Parliamentary Assembly and the Committee of Ministers.

The work of the council of Europe is directed at four objectives:

=~ to extend the possibilities offered to those seeking asylum by the European
Convention on Human Rights;

- to standardize the procedures for considering requests for asylum and the
criteria for granting asylum;

- to remedy the situation of 'refugees in orbit';

~ to strengthen solidarity between European States and those seeking asylum
and between the countries of Europe themselves.

1. The Parliamentary Assembly's proposals that the right of asylum should be
included as a personal right in the European Convention on Human Rights
date back to 1960 and they have now been taken up by the International
Federation for Human Rights which recently called for the drawing up of an
additional protocol to the Convention, rel%ting to the right of asylum.

2. An initial step towards standardizing procedures for considering claims for
asylum has been taken with the adoption of a recommendation (R (81) 16) made
by the Committee of Ministers in 1981 which attempts to define the fundamental
principles which should be respected in any national procedure for granting
asylum.
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The position of refugees in orbit, exiles who are sent from one country to
another without ever finding a host country, is one of the most distressing
problems of western society. The Council of Europe has responded by two
initiatives: Recommendation (84) of the Committee of Ministers calling for the
application of the principle of non-refoulement, even in the case of persons
whose refugee status has not yet been recognized, and the draft Convention

on the responsibility for considering requests for asylum drawn up by CAHAR

which will make 1t possible to designate the State responsible for considering
the claim for asylum on the basis of well-defined criteria. As regards persons
whose refugee status has already been recognized, the European Convention

on the transfer of responsibility for refugees, concluded by the Council of
Europe in 1980, permits them to settle in another country. At present this
agreement applies only between seven countries: Denmark, Italy, the Nether-
lands, Norway, Portugal, Sweden and Switzerland.

In addition, Recommendation R (82) 21 of the Committee of Ministers on the
acquisition by refugees of the nationality of the host country is designed

to facilitate the integration of refugees into their country of residence.

This year, the Parliamentary Assembly in its recommendations 101 and 1031
appealed to governments to show greater solidarity towards refugees and

called for greater solidarity between European countries; the Assembly also
held a major debate on the problem of the right of asylum last week. For

jts part, the Committee of Ministers plans to hold discussions between European
countries, within the framework of CAHAR, to establish jointly practical
arrangements for inter—government cooperation.

Finally, it might be useful to set up a system for the exchange of information
on the movements of asylum seekers.

* *

It is to be hoped that these texts will soon be taken into account by the demo-
cratic countries of western Europe. Only then will Europe retain its reputation
as a haven of asylum and human rights.
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II. In his presentation, Mr Leuprecht went on to develop the following points:

On the basis of gross national product and population figures, the couptries
of western Europe had to deal with a disproportionatley small number of asylum
claimants compared to other countries. In some countries in the Third World
itslef there was one refugee for every seven iqhabitants. In Europe the ratio
was 1:200, 1:300, or 1:1 000. The present reaction on the part of the European
States was difficult to understand insofar as they were among the richest

countries in the world.

In addition to Articles 3 and 8 of the European Convention on Human Rights
referred to above, Articles 4, 5 and 13 of the European Convention on Human
Rights and Article 2 of the Fourth Protocol might also be invoked to protect

asylum-seekers.

As regards up-to-the-minute information, two days earlier approximately 70
non-governmental organizations had once again called for the drafting and
adoption of an additional protocol to the Human Rights Convention providing

explicitely for protection of the right of asylum.

In a personal comment, Mr Leuprecht said that societies could generally be
judged by basic rights. The attitude to asylum claimants was a significant

indicator of how Lliberal and humanitarian a society was.

II1I. In answer to questions from Mr Stauffenberg, Mrs Fontaine, Mr Garcia Amigo,
Mr Wijsenbeek and Mrs Vayssade, Mr Leuprecht said that the figures that he
had quoted came form the UNHCR, and that the refugee figures for Europe
probably accounted for a very small percentage. The question of members of
the family joining a refugee had alsc been introduced into international law
by the specific inclusion of the right to the reunification of families in
the Final Act of the CSCE conference in Helsinki. Such potential refugees,
who were being forcibly detained in their country of origin, could not be

included in the statistics.

In some cases measures taken by countries in western Europe, such as the

visa requirement, discouraged potential refugees.

Referring specifically to Professor Zuleeg, Dr Leuprecht endorsed the latter’'s
comment that, according to therubing by theNinth Chamber of the German Federal

Administrative Court under which acts of violence aimed at ensuring law and
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order should not be regarded as political persecution. Jews involved in the
uprising in the Warsaw ghetto would probably have had no chance of being

recognized as refugees in the Federal Republic of Germany.

Restrictive trends were to be found everywhere in legislation, administrative
practice and case law. The many deterrent measures introduced were having

their effect on neighbouring countries.

Terrorist activities were not covered by the right of asylum. It was unlikely

that any intelligent terrorist would apply for asylum.

The degree of harmonization between the countries of western Europe was
inadequate. Not even all the relevant Council of Europe conventions had been
ratified in all countries, a case in point being the Convention on the
supression of terrorism. The Extradition Convention caused no problems in
countries with effective protection of basic rights such as the Member States
of the European Community. However, problems of this nature had arisen within

the Council of Europe in relation to Turkey.
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Philip RUDGE

Project Secretary
European Consultation on Refugees & Exiles
(ECRE)

I. The following summary is taken from the paper submitted by Mr Rudge
for the hearing:

SUMMARY

The view of many of the voluntary agencies participating in the
European Consultation on Refugees & Exiles (ECRE) is that the
best approach to the present European-asylum situation requires a
two-fold policy; on the one hand adherence by European States to
their obligations under the United Nations 1951 Convention
relating to the Status of Refugees and the 1967 Protocol relating
to the Status of Refugees and the avoidance of harsh or inhumane
"deterrence" policies; on the other hand a much more imaginative
search for regional solutions that take fully into account the
causes of conflict and social unrest and ways to promote
international solidarity, including burden-sharing. The ECRE
agencies therefore welcome the initiative taken by the European
Parliament through its Committee on Legal Affairs and Citizens'
Rights to examine the issue of asylum and to develop policies for
a humane and coherent European approach to what is a global
problem of massive dimensions.

By almost any comparisonk— statistical, political, economic - the
refugee problems facing governments in Europe are relatively
minor in the global context. The common perception of the
arrival of asylum seekers in Europe owes more to a reaction to
high levels of unemployment and prolonged recession than to a
willingness to make an adequate appreciation of, and reasonable
response to, the real scale of the tragedies affecting Central
America, East Africa, the Middle East, South and South East Asia
and elsewhere. It is hardly reasonable to say that the refugee
community in Western Europe adds a major additional stress to
employment and social problems, when refugees and asylum seekers -
represent substantially under 1% of the total population of this
region. There is, furthermore, increasing evidence that harsh
"deterrence" policies based on these assumptions actually "deter”
very few but merely add to the sum total of human misery and
severely reduce the capacity of the asylum seeker to contribute
effectively to the social and econoiiic life of the receiving
country. Conversely, a humane and efficient determination
procedure, consistently applied and adeguately resourced, ensures
that unfounded asylum claims are speedily resolved and that the
majority of genuine refugees are enabled to rebuild their lives
quickly and participate in the life of their new environment.

The length of the determination procedures is a problem that can
be solved and indeed the failure to deal with this problem both
costs the host country more in the long run and causes serious
damage to individuals subjected to it.
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Nonetheless, the situation in Europe is perceived as a crisis and
is leading increasingly to measures that threaten the refugee
concept itself. There is evidently a feeling that things are out
of control, that the problems will grow greater and that the
international system is not coping. The consequences of this are
potentially alarming. It is leading to a situation where European
States may react either by refoulement of asylum seekers to areas
where their lives and security are threatened or by introducing
new policies which have the effect of passing the burden from one
country to another rather than discussing better ways of sharing
it.

It is now well-known that the changing nature of the asylum
question in Europe is both a matter of the increasing numbers of
asylum seekers and also of a change in their origin. The 1951
Convention was prepared during a period of the Cold War and
derived from the complex situation resulting from the mass
displacement of people during the Second World War.

Beneficiaries at that time were those fleeing from
Soviet-dominated regimes of Eastern Europe, although it should be
stated that the geographical scope of the 1951 Convention was
universal. During the 1960s it became increasingly clear that
the refugee phenomenon was far broader in scale as more asylum
seekers came from Third World countries and the 1967 Protocol
expanded the terms of reference of the 1951 Convention by
dropping the time restrictions and allowing those States which
had adopted a geographical reservation to remove it. The only
major western European country to maintain an asylum policy based
on the original European geographical limitation is Italy, though
even this country has exceptionally taken a quota of refugees
from Chile and Indochina in recent years. So all principal
countries of Western Europe have ratified or acceded to the 1951
Convention and 1967 Protocol relating to the Status of Refugees.
How far the terms of the Convention and Protocol are actually

. incorporated into domestic law depends on the national

jurisdictions in each country. Each European government
therefore shares the same obligations under internatiomal
agreements to grant the fundamental rights provided for in those
texts to those refugees recognised on their territory.

Clearly the situation in Europe cannot be seen purely in terms of
individual national policies. The agencies share the view that
there is a need for extensive cooperation at the European level.
A great deal of technical work has been carried out to deal with
complex issues such as the responsibility for examining asylum’
requests, international support for adequate protection and
assistance in countries of first asylum, ways of establishing
regional settlement and resettlement programmes. It is the
political will that has failed.

If progress can be made on these ideas and political initiatives
can be taken in areas of the world where the political conflict
generating asylum seekers seems intractable then it will be
possible to counteract the feeling that there are no solutions in
sight and that the burden on Europe is becoming intolerable,
feelings which feed the racism and xenophobia which can only lead
European asylum policy in increasingly isolationist and
restrictive directions.
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II.

In

his oral presentation, Mr Rudge made the following specific points:

the maintenance of the right of asylum raised a serious problem con-

cerning the protection of fundamental rights in Europe. The core of the

problem lay 1in

1.

As

As

In
Mr
of

the alleged abuse of the right of asylum by so-called economic

refugees and

the restrictive trend in some countries whereby potential asylum-

seekers were deterred by inhuman conditions and Llinguistic confusion.

regards 1., the right of asylum was undoubtedly being abused. However,
the numbers involved were small, as shown by the example of
Denmark where only 4.5% of all asylum claims were classified

as'manifestly unfounded'.

regards 2., the official figures - even those used by the UNHCR - were
sometimes misleading. The deterrent measures taken by
governments were not only immoral and ineffective but also,
violated the European Human Rights Convention and the United

Nations Covenants.

The Community should draw up minimum standards for dealing
with asylum-seekers. -Governments should comply with the law
in force in a more constructive way. As regards the problems
in the countries of origin, an imaginative search for regional
solutions should be encouraged. International solidarity and
burden-sharing and a liberal interpretation of the Geneva
Convention on Refugees would represent significant progress.
As regards the European Communities, the Commission should
cooperate with non-governmental organizations. Europe still
had a duty to assume part of the burden, to preserve its good
reputation and to intervene politically to solve conflicts in

the countries of origiH.

answer to questions from Mr Stauffenberg, Mrs Fontaine, Mr Garcia Amigo,

Wijsenbeek and Mrs Vayssade, Mr Rudge said that there were three categories
refugees:

those recognized under the Geneva Convention relating to the Status of

Refugees,

be facto refugees who were generally accepted on humanitarian grounds, and
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those without any claim.

The term 'economic refugee' should be dropped. ALl those who had Lived
in European countries for a long period either as immigrant workers or
students should be taken out of the figure of 725 000 asylum-seekers
over the past 10 years. Many of those seeking asylum withdrew their
applications or were not recognized as refugees. Ultimately some also

returned to their country of origin.

This and other factors showed that the overall figure of 725 000 was too
high. Deterrent methods did not have the desired effect. The reasons for
Leaving the country of origin still persisted. Most asylum-seekers did
not come from the poorer countries but, for example, from Sri-lanka and
Iran, i.e. countries in which the personal safety of the individual was
under threat. Following further discussion in which Mrs Miranda de Lage,
Mr Bandres, Mr Garcia Amigo and Mr Vetter took part, Mr Rudge pointed out
that it was important to distinguish between the law and Legal tradition.
It was advocated that the European Parliament should seek to extend the
protection for asylum-seekers beyond the narrow Limits of the Geneva
Convention on the Stétus of Refugees and to define minimum standards for

dealing with asylum-seekers and refugees.
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Professor Dr Manfred ZULEEG
Faculty of Law
Johann Wolfgang Goethe University, Frankfurt

Professor Zuleeg submitted the following written contribution to the hearing:

1. Although the right of asylum is not an area for which jurisdiction has
been expressly transferred to the European Community, it is nonetheless of
considerable significance since the free movement of persons is one of the
main pillars of Community Life and it would be undermined if the fear of
the mass influx of asylum seekers were to determine foreign policy and
adversely affect the attitude of the general public to foreigners.

2. It would not be in keeping with all the Community stands for to recommend
that the Member States should close their borders to-asylum seekers; all the
Member States know full well that they are committed to the humanitarian
philosophy from which the right of asylum derives.

3. The European Community can help to share the burden between the Member
States more equitably, to work for and maintain a humanitarian right of asylum
in all Member States and to increase the readiness to grant asylum.

1(a) In the Federal Republic of Germany, the right of asylum is defined as
protection against political persecution. This touches on only one of the
reasons why a person might be in need or danger. If someone is trying to
escape from a distressing situation, he should not be accused of an 'abuse’
merely because he adopts a course of action which is not in fact designed
to deal with his particular case; the term 'abuse' implies a moral reproach
which would not appear to be appropriate for most asylum-seekers.

1(b) Under the 1951 Geneva Convention on the Status of Refugees and the 1967
Protocol, the term ‘refugee' corresponds broadly although, it is widely held,
not fully, with the term 'a person persecuted on political grounds' within
the meaning of the second sentence of Article 16(2), of the Basic Law. Thus,
the Geneva Convention on the Status of Refugees provides no protection

worth mentioning for groups of people who are not covered by the provisions
of the Basic Law referred to above.

1¢c) It must be assumed that, given the poverty and political unrest in
many countries in the world, the large number of people seeking refuge in
Europe will remain unchanged or even increase. Whether the right way to
describe this is a 'flood' of asylum-seekers is somewhat doubtful.
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2. It is quite true that the Federal Republic of Germany is pursuing a
policy of closed borders and deterrents vis—-a-vis asylum—-seekers. Evidence
of barriers at the borders can be seen in the visa requirement for the main
countries of origin of asylum-seekers. This policy of deterence can be seen
in a number of ways in which Life on German soil is made difficult for
asylum-seekers and in statements by politicians.

3(a) Although criticism is justified in a number of individual aspects or
cases, the determination procedure in the Federal Republic of Germany is
based on constitutional principles. These principles could therefore be
adopted throughout Europe, particularly the guarantee that administrative
decisions should be subject to judicial review.

3(b) The procedure itself could be shortened if more staff (civil servants
and judges) and resources (gathering of information on the situation in
the countries of origin) were made available.

3(c) Asylum—-seekers who are not recognized as victims of political persecution .
but are nontheless allowed to remain in the country should be 'tolerated'

only on a temporary basis since they have only minimum legal protection.

The person concerned should acquire a residence permit as a secure basis

for his stay.

4(a) Throughout Europe, welfare services for asylum-seekers should be such
as to encroach as Little as possible on the individuality of persons held
in camps, for example priority should be given to letting them lLook after
themselves and adopt a way of Life that reflects their own cultural tradition.

4(b) The European Community should play an advisory and educational role in
working towards the establishment of the right of asylum on humanitarian

grounds and provide a forum for political agreements. 1In addition, agricultural
surpluses could be made available to feed asylum-seekers and recognized refugees.
The Community could finance measures to improve the professional and social
integration of refugees. Although there are legal obstacles to any legally
binding coordination of the right of asylum at Community level, in my view

these difficulties are not insurmountable. The goal should be to achieve

a uniformly higher standard as regards the right of asylum in the interests

of asylum-seekers.

5(a) The refoulement from one country to another of those seeking or entitled
to asylum is unacceptable on both legal and social grounds. Thus, burden-
sharing within the Community should be reviewed to spread the economic
repercussions of asylum in accordance with the potential of the individual
Member States and incorporating a contribution from the Community as such.

5(b) The Community's political and economic contribution to solving the
refugee problem should attack the root of the problem, namely the instability
in many countries in the world. A development aid policy, without any need
for reciprocity as in the Lomé Conventions, toncentrating on aid for self-
help and an open trade policy towards poor third countries are an integral
part of a preventive and forward-looking asylum policy.

6. The rights and obligations of recognized refugees in the European Community
should be based primarliy on the Geneva Convention, without prejudice to

more favourable national arrangements, such as those provided for in para-
graph 3 of the Asylum Procedure Law in the Federal Republic of Germany. The
European Community could also envisage extending the free movement of persons
to recognized refugees.
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II.

In his oral gresentation, Mr Zuleeg added the following points:

Although the Treaties establishing the European Community did not give the
Community express jurisdiction as regards the right of asylum, its terms

of reference did at least include harmonization, owing to freedom of

movement that had to be safeguarded and the removal of internal frontiers,
which were the preconditions for creation of the internal market. In addition,
the Community was fundamentally commited to safeguarding standards relating

to basic rights.

It would be inaccurate to describe the present situation as an abuse of the
right of asylum. The number of de facto refugees was much higher than the
estimated number of refugees under the Geneva Convention. In the future,

the numbers could be expected to remain constant or to increase. Nevertheless
it would be totally wrong to speak of a 'flood'. The Federal Republic of

Germany was adopting deterrent measures and keeping its borders closed.

“Although there was a constitutional basis for the asylum procedure the

applicants were badly off while it was going on. Welfare arrangements should
be established on a European basis in order to order properly to protect
individuality. The European Community could serve as a forum for harmonizing
such arrangements. Food surpluses in the’European Community could be used

to solve the problems of food supplies in some Third World countries. This
would remove the causes of the refugee problem in the countries of origin.
Coordination between the Member States could not go as far as the actual
distribution of refugees between Member States. It was, however, conceivable

that the costs could be allocated according to a specific formula.

Finally, the Community could contribute, at political level, to overcoming

the problems in the countries or origin.
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III.

In answer to questions by Mr Stauffenberg, Mrs Fontaine, Mr Garcia Amigo,

Mr Wijsenbeek and Mrs Vayssade, Professor Zuleeg said that it was difficult
to arrive at a clear definition of the term refugee. Figures for the break-
down between political and economic grounds varied widely. Even the distinc~
tion between these two areas was anything but clear. 1In its restrictive
ruling on the Tamils, the Federal Administrative Court had maintained that

a situation approximating civil war did not constitute political persecution,
despite the fact that the case typified persecution of one specific group.
Ther term refugee should not be defined too narrowly.

Since the right of asylum was granted without reference to the political
persuasion of the applicant, it did not provide a means of singling out

potential terrorists.

The media had very Little influence on decisions concerning asylum-seekers. It

was, however, conceivable that protection might be eroded in the longer term.

The European Community should pursue a development policy in the countries
of origin to help remove the reasons for people becoming refugees. MWithin
the Community itself, measures to deter asylum-seekers should be abolished.
the Community should compile joint statistics and data on conditions in the

countries of origin. The determination procedure should be speeded up.

In the Federal Republic of Germany there were in fact no cases of recognized
refugees from other Member States. Once a person had beeq recognized as
having refugee status, he could not be deported to a third country except on
grounds of a criminal offence. The illegal immigration figures were determined
Llargely by the imposition of restrictions (visa requirements). The number

of illegal immigrants in the Federal Republic was estimated at 200 000, some

of whom were also working illegally. The restrictive aspects of the Asylum
Procedure Law and in a number of proposals to amend the Basic Law were limited
by the protection afforded by Article 1 of the Basic Law which, for example,

prohibited extradition to countries practisimg.torture.

After further discussion, in which Mr Stauffenberg, Mrs Miranda de Lage,

Mr Bandres, Mr Garcia Amigo and Mr Vetter took part, Professor Zuleeg
recommended that the broader definition of the term 'refugee' adopted by the
Organization of African Unity should be used otherwise there would be no

basis on which to tackle the real problems.
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Kees BLEICHRODT Marcel ZWAMBORN

Wolfgang GRENZ

Representatives of the Dutch, Belgian and German sections of

AMNESTY INTERNATIONAL

The Amnesty International representatives submitted a paper

for the hearing from which the following summary has been taken :

Conclusions and recommendations

1.

The institutions of the European Community have on many occasions
expressed their firm commitment to the promotion and protection of
human rights. It is important that the European Community and its
member states take an active role in pursuing its human rights poli-
cy to prevent people becoming refugees, so far as this is possible.

Violations of human rights in refugee-originating countries are a
major factor in causing refugees to seek praotection elsewhere. The
commitment to the promotion and protection of human rights of the
institutions of the European Community entails the obligation not to
send back individuals to countries where they are likely to become
victims of human rights violations.  This principle of non-refoule-

ment should be made explicit in basic documents relating to the hu-

man rights policy of the European Community and its member states.

Whenever measures are taken to harmonize and coordinate the refugee
policies of the member states in the framework of the European Com-
munity, these should be designed to conform fully with the basic
principles set out in internmational instruments regarding the pro-
tection of refugees, and basic refugee determination procedures should
be designed to meet this requirement :

- The policy should ensure that the Fundamental principle of non-refou-
lement is strictly observed in practice, both at the border and
within the territory of a state, in cases where individuals may be
subjected to human rights violations if returned to their country of
origin. This fundamental principle should be followed irrespective

of whether or not an individual has been formally recognized as a
refugee.

- Administrative practices in refygee determination procedures should
ensure that the asylum request be dealt with objectively and impar-
tially by the competent authorities, who should be knowledgeable
about national and international refugee law, and should make use of
comprehensive information about the human rights situation in the
countries of origin (including information provided by independent
non-governmental organizations). The authorities should make judg-
ments solely on the merits of the case, free from diplomatic and po-
litical pressures.
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- Procedures for determining asylum claims should be made to work as
quickly as possible, so long as this is consistent with maintaining
adequate legal safeguards. This would ensure that the legal status
of an asylum applicant is clarified as quickly as possible, so pro-
viding more certain protection against refoulement.

- The policy should make clear which country is responsible for exami-
ning an asylum request. Recent experience shows that where this
responsibility is not clearly identified, the concept of "country
of first asylum" may be applied in a way which creates "refugees in
orbit". (This recommendation follows the corclusions of the Executive

Committee on UNHCR that asylum should not be refused solely on
the grounds that it could be sought from another state).

- The policy should follow the principle that an asylum claim
will be treated as "manifestly unfounded” or "abusive" only
if the applicant is clearly fraudulent or if the request
for asylum is made on grounds which are not included in the
1951 Convention and the 1967 Protocol relating to the Status
of Refugees. (This recommendation Follows the conclusions of
the Executive Committee of UNHCR.)

- If EC  governments impose visa requirements on the
nationals of certain countries, they should nevertheless
observe their obligation not to expel those who may not
have the necessary visa but who may be subjected to human
rights violations if returned to their country of origin.

The European Parliament should regularly review refugee policy
and procedures in furopean Community member states to ensure
that these principles continue to be observed.

The European Parliament should reiterate its support for ini-
tiatives that seek to make reliable information more readily
available to those responsible for the determination of asylum
applications, especially at the European level.

The European Community and its member states can play an im-
portant part in making the general public aware of the special
situation and needs of refugees ;. this could be dane by means
of public information programs and human rights education.
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II1. In his presentation, Mr Bleichrodt developed the following points:

III.

Amnesty International's terms of reference were much wider than solely
dealing with asylum claimants and refugees. Its staff monitored all

violations of human rights of which they were aware and were generally
opposed to capital punishment even when the death penalty was imposed

following proper legal proceedings.

Amnesty's information on the human rights situation in Sri Lanka, for

example, prompted it to call for no Tamil to be sent back to that country.

To its knowledge, the Basques extradited from France to Spain had been
tortured. Amnesty International had therefore requested the French

Government not to carry out any further extraditions.

Turkey had forced a number of Iranians to return to Iran. In view of the
geographical reservation adopted by Turkey to the scope of the Geneva
Convention on the Status of Refugees, the Turkish authorities did not
consider that they were under any obligation to take in non-European
refugees. In Amnesty International's opinion, the principle of not
turning refugees back was binding in international law and outweighed

other considerations.

In answer to questions by Mrs Miranda de Lage, Mr Bandres, Mr Garcia
Amigo, on the situation in Spain, and Mr Vetter, Mr Zwamborn outlined
the information available to Amnesty International and which had in
fact been published some time earlier. He offered to hold separate

discussions on this matter since it was not central to the hearing itself.
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Gilbert JAEGER

President of the
BELGIAN REFUGEE AID COMMITTEE

Prior to the hearing, Mr Jaeger submitted a document going into each
point raised in the rapporteur's questionnaire, with specific reference
to the situation in Belgium.

In his presentation, Mr Jaeger also made the following points:

He agreed with previous speakers that the number of asylum claimants in
Europe was both insignificant in world terms and small in relation to
the total population of the countries of the European Community. The
figure was in any case lower than that for immigrants entering Europe

for economic reasons.

The concept of the political refugee had emerged in the nineteenth
century and no longer corresponded exactly to the legal principles
now applied such as the Geneva Convention on Refugees. The political
refugee represented only part of the refugee concept as it should nou
be understood. More specifically, the origin of the asylum claimants

had changed as a result of crises in other continents.

The Geneva Convention on the Status of Refugees (particularly the associated
Recommendation E) and the European Convention on Human Rights gave all
Member States sufficient legal instruments to deal with the refugee problem.
Work within the Council of Europe had also defined something akin to

de facto refugee status.

The number of refugees could not be reduced either by violating accepted
standards or by deterrent measures. The latter were not effective and also
infringed the existing guarantees of basic r?;hts. Deterrent measures had
first been introduced in 1980 when the number of asylum-seekers in Western

Europe was 116,500. After a temporary fall the figure for 1985 had then
risen to 169,600.
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One possible way of reducing the number of refugees would be to make
it easier for them to emigrate or to return voluntarily to their country

of origin. The main thing, however, was to combat the reasons for people

becoming refugees.

The European Community should, as a matter of urgency, seek to arrive

at a definition of the 'country of first asylum'. This would require

the drafting and ratification of a convention. The European Parliament
should formulate a policy consistent with basic rights and act as a
driving force. Furthermore an asylum-seeker status should be defined

to ensure a degree of protection during the procedure for ‘examing applic-
ations for asylum. The European Community should take action to deal with
the causes of under-development in the Third World. More specifically,
the European Parliament could be a more effective spearhead than the UN
General Assembly. The efforts made by Canada and the Federal Republic

of Germany in'1980 in the UN could be taken up by the European Parliament
and consolidated.

In answer to guestions by Mrs Miranda de Lage, Mr Bandres, Mr Garcia Amigo
and Mr Vetter, Mr Jaeger read out the text of the definition of 'refugee’
in the Convention on African Unity. He recommended that this definition

should be adopted by the European Parliament and by the Member States.
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Henriette TAVIANI

President of FRANCE TERRE D'ASILE

Mrs Taviani raised the following issues in her presentation:

In France the refugee determination procedure was carried out by the Office

for the Protection of Refugees and Stateless Persons (0ffice frangais de
protection des refugiés et apatrides, OFPRA). The new Aliens Act of

September 1986 increased the risk that spontaneous asylum-seekeirs would no
Longer be admitted to the procedure. In the wake of terrorist attacks, a
general visa requirement had been imposed on all foreigners with the exception
of Community nationals and the Swiss. The inherent risk for asylum claimants
arose from a Linguistic confusion which had removed the clear dividing line

that had existed in the past between terrorists, traditional immigrants from the
Maghreb countries and asylum-seekers. Even the published figures for asylum-
seekers failed to draw a clear distinciton between this group and other foreigners.

The resulting situation was one of unacceptable confusion.

The number of refugees under quotas fixed in advance had declined. The refugee
determination procedure itself had become considerably longer since, owing to
Lack of foresight, no action had been taken when it was becoming obvious that
there were not enough staff to process applications. The Government had wrongly

assessed the situation in the troublespots in the world and the effects on France
itslelf.

In France too, deterrent meéasures had been taken. The worsening social position,
for example, would make it more difficult to integrate asylum-seekers and
refugees. The percentage of claims for asylum rejected in France had risen from
some 25% in 1950 to approximately 60% in 1985.

The association of the refugee problem with terrorism was unacceptable as
demonstrated by the fact that out of the total of 1 million individuals who had
claimed asylum over a period of thirty-five years, only two had been found guilty

of involvement in terrorist action (one in 1964 and one in 1984).

In principle, the way in which a country treated minorities was a yardstick

for the extent to which basic rights were protected.
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