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EXPLANATORY MEMORANDUM

At ite dession of 28.10.1992, tha European Parllament delivared its opinion
on the Commission proposal ¢ontained in document COM(90)347~final,

concarning a proposal for a Council Raqulation on Community plant variety
clghts,

The predent amended proposal takes intéo account amendments suggaestad by the

Buropean Parliament on which the Commission hag taken a favourable
poaition,
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1.

Amsnded proposal for a

iIn response to the opinion dellvered by the Buropean parliament (1) on the

proposal for a Cébuncil Regulation sent by the Commission to the Council on

6 September 1990 on Community plant variety rights, and in accordance with

the third paragraph of Article 149 of the Treaty establishing the European

BEeconomic Community, the Commission has decided to amend the aforement ionad

ropogal as follows:

ORIGINAL PROPOIAL

Arciole 5

Objeor of Cemmunicy nlane varlsty right

Variaties of all botanical taxa and hybrids of
taxs may form che object of Communicy plant
variety rights.

For the purpoas of this Regulation, "varlsety"
gnall be taken to mean any group of plants as
wall ag parts of thone plasty as far as they
seingsriss mére than a cel) or oell line and are
usiyablé for che production of plants, both
raferrad to hereinafter am "individuals”,
providad thae:

{a) 1€ may be dafined ae an entity cn the
basia of the expreasion of the
shazacteriatics of Lts individuals or of a
pareioular diserfbution of such
expregaions in {ts Individuals,

(b) the éxpréasions of the characvteristica of
{¢4 {ndividuale are Lereditary, or
reprodiceables in using répsatedly
tndividuale of iro componerite, and

(6) thé éombination of expressions of the
¢haraoteriotios of {td individuald is not
digeltiotive for all fndividuale of a
Eoeanioal taxon.

I Gdsas whars the voimierclsl use of a varlety

dogs tet {tply £Hé production of entlre planca,

nplutita” withit the meaning of che above
definfélon 6R&LI ba takén to mean thoss parce
of plantd whish Havd to Fe prodused for the
purpssa 6f uainy the varlaty,

{1y 69 7o &

AMENDED PROFOZAL

Artigle 3

Objacr of Conmunity planc varlety right

UUnchanged

For tha purpose of this Requlation "vaclety”
ghall mean a plant groupling wirchin a aingle
botanical taxon of the lowsat known rank, which
grouplng can be:

. defined by the expredslon of the
characterisrics resulting from a glven genotype
or combination of genotype,

- digéinguished from any other plant grouping by
the expragslion of at leaar one of the wald
characteriagclios, and

. wongldered as a unie with regard rto {rs

gulrabilicy for being propagaced unchanged.
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ORLGINAL PROPOSAL

Article 11
Enciclemant £6 Community plant varlecy righte

. Tha original breéeder or disvevérer of the

variety or kie suooessor in ticle shall be
enti€led £& tha Community plant varlecy right.

If €wo or more parsons have brad or discovered
the variety jointly, enciclement shall ba
véasdted folnely In chem or thelr respective
guocesaors in title.

Where a variecty 19 derived easencially from
individuals of ecnly one orher variety (source
variéty) for whioch a Communicy plant variaty
right ha# been granced under this Régulacion,
entitletiant €6 the right referred to in

paragraph I shall Iikewise be veated jolntly in

the holder of the plant variecy right in

respdot of the gourde varlecy and the original

breeder or disocoverer of the derivad variecy,

or hig &uccassor, Lf:

(a) the darived variacy la the result of a
mutation, or

(b) ¢€he desrived variety sxhiblta predominancly

the gama expraaions of moat of the
important characterigtica as the sourve
variety, and no evidence is avalilable of
an impasc on sgonomically relevanc
dharaotéristios as sompared to the aource
variaty,

Wherde not a Commualey plant variecy righe but a

faeional induserial property right has bsen
granced 1r ofia of the Ytstes réferred to In
Areiola 12(1) to another party for the source
variéty; che provislons of parayraph 3 shall
spply divcacie micandls, providing che lav of
Eha Gtata boncerned concalns a provision
sbiliparablé to paragraph 3.

If th& bresder o¢ diasoverar 14 an émployea,
the éntltlenent to tha Conmunlty plant varlacy
F1gkt shall be datermined In scvordance with
the hationsl Iaw applivable €& the svployment
reTdttonshlp {n Ehe dontext of whish che
variaty was bred or dlscovarad.

3.

AMENDED PROPOIAL

Arcicls 11
Entitlement to Comtiunfcy plant varlety rights

The breedsr or disceversr of the variety or his
guecagosr Iin elele ahall be encicled to cha
Communiecy plane varlety right.

Unchangad.,

Delated

If the bresder or diacoverar le an employse, the
anticlenant to che Community plant variecy righe
ahall ba determined in accordance with the
naticnal law applicable to tke employnent
ralacionahip in thae éontext of which rhe varlecy
wad brad or digeovared,

N



6.

7.

ORIGINAL BROPOSAL

Whére entitleent to a Cotmunicty plant variety
right ie vésted jointly In two or fiore persons
purguant €& paragyrapht 2 €6 5, oné & moré of
thén may émpewer the others by written
déclaration €6 asuch affect to olaim éntitlediént
theréco,

For thé purpcasa of provesdingd before the
Office, the firet applicant shall be deshed to
be entitled to olain the antitlement to the
Coniurii ty plant variety righc, Thié ehall not
apply 1f tha Office ig aware, by the tifie the
dociéion on the aplicatien for grant of the
Cottunid €y plant varieécy right 1o taken, or it
is shown by a final judgient deliversd with
régard o & 6laim for éntitlemént pursuant to
Artiscle 95(4), that éntitlénent is not or is
not golely vestced in thé first applicant,
Whéré, in the éveént référred to in the sécend
denténsds, the idénticy 6f the sole or othar
person éncitléd has baén decérmiend, the lattér
Hay éntér thé prodeadings as applicant.

Areiole 13
Elghta of the holder of a Communicy plant
variaty right and prohibiced acca

A Communiey plant variety right shall have the
affest that the holder ér holders of tha
Cotunity plant variety right, héréinafter
référred t6 ag “chs holdér?, ehall be encitled
to affast the asts est out in paragraph 2 in
régpsat of tha varisty,

. AL1 bthér persons shall be probibited, without

profudiss to thé provisions of Articles 14 and
18, éave with €he éondsnt of the holder, from
raprodusing or propayating thé variety or from
ofteriny, disposing 6f to otherd, using or
fiporéiny {nte ché Conmunity, axporting from
Ehé Cottiunity or posésesing for any of che
absvetisncioned purpowes individiasls or othsr
pared of plénts or harveeted matérial of the
virlaties oF produsts ohiained directly
thersfrom, 411, .6, Individuals, other parcs
6f plantsd or harvékted macerial and produsts
dizaicly ontainéd, reférrad ¢o harsinafter as
ipiktarial#,

AMENDED PROPOYAL

Where éntitlenment to a Cotriunity plant variecy
right 16 vasted jointly In two 6r moré peraons
purduant to paragraphs 2 or 3, oné or more of
thei may enjpower the others by written
déoclaration to such effect to olaim enticlénment
thereto.

Deléted.

Artiole 13
Rights of the holder of a Community plant
variety right and prohiblted acte

Unchanged

All other persons shall be prohibited, without
prejudicve to the provigiono of Articlés 14 and
15, save with the congent of the holder, from
repréducing or propagating the variety and, to
thé éxtent specvified In impleémenting rules
pursuant to Artiole 109, the variéty whi¢h ie
epsentially derived from the précected variecy,
whereé the proteoted variecy is rot itself an
asaentially derived variéty, or from offering,
disposing 6f to othars, using or impérting into
the Community, exporting frém the Community or
posséssing for any of thé abévementionad purpoces
individuals or bcher parts of plants é6r harvested
material of the varieciea as reférred to above or
produsts ebtained direocly ehérefrom, all, 1.e.
Individuals, othér parts of plante or harvestéd
fiatorial and produvte directly obtainéd, raferréd
to héreinafter as '"tacerial?,




3.

ORIGINAL PROPOIAL

If 6 the casa of Aréicla 11(3) no Cottmund cy
plant variety zight has been granted for the
derived variety, all other pergons shall be
Probibited, gdve with the conseént of the holder
of the gourca varialy, from sffscting acts of
the type et out in paragraph 2 in reapsct of
the derived variety,

The exercles of the rights confsrred by
Comunity planc variety rights may noc violata
any provielons adopted on the grounds of public
morality, public polidy or public security; the
protectien of healch and 1life of humansa,
animale or plants; the proreccion of the
environment; or the safequarding of
compatition, trade and agricultural produsctien.

For the purpose of safeguarding agrioultural
production in the case of planc species
governed by Commiunity rulas on che markecing of
sseds or other propagating macerial,
duthorization may be given at Cefimuniey laval
and irn ascordanéds with the procedure laid dewn
if the Impledenting rules pursuant to

Arfciole 109, to permit growers of propagating
tatarial of a variety for whioh a Community
plant variety right has been granted to plant
én ehsfr own holding harvesead haterial
ébtiined therefrom. Yuch auchorization may bs
given only under conditions which shall be set
up in an appropriace manner at Cotmunicy level,
upont iniciative of cthe Commission.

AMENDED PROPOJAL

Dalated

The exarcise of the rights conferred by Communiry
plant variecy rights may not vielace any
provislons adopted on the grounds of public
moralicy, public pelicy or public gecurity; che
protection of healech and 1ife of humans, animals
or planta; the protestion of the envitonment; or
the safaquarding of competicion, trade and

agricul sural production.




ORIGINAL PROPOIAL

AMENDED PROPOJAL

Arcigle 135 (new)
Darogation from Planc variecy righcs

By way of derogation frem Arcicle 13, and for the
purpose of safequarding sgyriculcural produsction,
farmers may without prajudice to the provisions
of paragraph 2, use on thelr own holding for tche
purposes of reproductlon or propagation - elcher
by thempelves or wich the help of cthers
harvestad material obtalded through culeivarion
on thelr own holding of propagating macerial of a
variaty coming under the Conmunicy variecy
protestion,

Any genus and speciss sxcluded by aspeclial
exemiption frem the proviaions of paragraph 1 of
this Article, togethar with any other additienal
requirement or limitaclon imposed by guch
exolusion, shall bea rhe subjecor of implenmencing
rul®ea pursuant to Arcicle 109,

Where thess requilrements Includs rche payment of a
remuneration fo6r the uge refarred to in
paragraph 1, rthis remuneraclion must be gengibly
lower than the amount charged for the licenged
production of propagating material of rthe same
variety.

The Mamber dtates shall includs In rheir
legyiglation measures penalizing the flight or
illegal handling of propagating material of the
variety for which a Community planc varierty righe
hag besn obtalned, axcept for the cases and
praccices gat out In thig Arcicle.

(v




ORIGINAL PROPOSAL

Article 14
Limitacion of the effacts of
Community plant variety righcs

The rights conféerred by a Cemmunity plant variety

vight dhall not extend to:

(2) &6ts reélating t& produste that do noc

condtitute macarial ;

aoty éffected privataly and for non-

gonitercial purposes;

d6td afféoced for experimental purposes;

doto effscted for the purpsss of discovering

or orsating new variétiess

without prejudice to the provieions of

Ar€idle 13(3), avea effected for the purpode

of uoinyg the new varieties discovered or

oreéated purduant to subparagraph (d), unless

- individualé of the protected variety have
to be uséd repeatedly for the production
of the néw variety for Gommeréial
purposes, or

- thé new variaty or the raterial of this
variety cemaa under the protsécion of a
property right which doésé not c¢ontain a
comparable proviaien:

acts whodé prohibition would violate the

prévisiona 1aid down in Arciolé 13(4).

by

1
(ay

(¢)

(ty

Arcicle 18
Duratisn &f Conunity plant variecy righed

1. The térm of the Convtunity plant variety right
shall rury until the énd of the 30th calénder
yéar, 6x, In thé dawe 6f varietied 6f vine and
trés dpsdlés, until the end of the S0th
éaléndar yéar, following the yéar of grant.

2‘

A Conunity plant variécy right shall lapae
béfora the éxpiry of the tersis laid down in
pardgraph 1 1{f the holdér surrendsré it by
dending & weittén deolaration to such effast to
the OffLca, and with efféut from the day
folloving thé day ém whioh the déclaration ie
re6sived by thé Offide.

AMENDED PROPOIJAL

Areicle 14
Limicacion of tha effeote of
Communiey plant variety zighte

The rights conférred by a Communicy plant variscy
right shall not extend to:

(a)
{(b)

(¢)
(d)

(e)

(£)

1.

aote relacing to products that do not constitute
matérial;

aces éffected privately and for non-commeérvial
purposes;

acts effected for éexpérimental purposes;

ascs effected for the purpose of discovering or
oréating new variétieo;

without prejudice to the proviasions related to
esgéntially derived varieties pursuant to
Article 13(2), acts effected for the purpose of
using the néw variécies discoversd or créated
purguant to subparagraph {d), unlegs individuals
6f thé protected variety have to be used
repeatedly for the production 6f the new variety
for commercial purposés, or

aota whose prohibition would vielaté the
provigions laid down in Article 13(3) o6r 13a.

Article 18
Duration of Community plant varlety righte

The term of the Community plant variety right
shall run until the end of thé 20th ¢alendar
year, or, in the case of varisties of vine and
trée specieg, until the énd of the 25th calendar
year, folléwing the year of granc.

Unchanged




1,

ORIGINAL PROPOSAL

Artiocla 89
Cunulative procaceion probibiced

Varistieq that are the subfdsr matesr of
Comifunity plant variecy rights shall not be
patented nor be the subjest of nacional plant
variety righte. Any righte granted contrary to
the firat sentenos gshall be ineffsctive.

Whare the lholder kas besn granted another right
a6 referréd to In paragraph 1 for the satie
variety prior to grant of the Community plant
variety right, he ehall be unable to inveke the
rights éenférrad by such protsction in reapsct
of the variety for as long as the Community
plane varisty right remains sffeotive,

Aztiocle 103
Panaleiaen for infringsmentcd of
Comunicy plant variety rights

Member gtatés shall ansure EHAE on 1 July 1992 at
the Iatest the same provisione are made applicable
to panalize Iafringedients of Communicy plant
variety righte as apply in the matter of
Infringsméents of correaponding national industrial
property rights.

Artiols 112
Tranditional provisiens

Thé Offi6s ehall be astablished in géod time to
adesuma fully the Caske Inoumbeént upen 1t pursuant
¢ thid Regulatfon a& frem 1 July 1992,

Aréfdle 113
Enczy info foroe

Thid Regulavfon eball sntsér ines foroe on
1 Aprfl 1491,

Avéfdian 1, ¥, 3, 5 to 28 and 48 vo 102 shall
apply frém 1 duly 1997,

hiE Regulstion éBall bs binding in iea éncirety
Sd directly applisabile {n &11 Kembaer Staced.

AMENDED PROPOSAL

Cutiulacive prorection prohibilced

1. Plant varietiss ahall not be pacented, Thias
prohibicion shall be intarprecéd in accordance
wich the definlcion of variety laid dewn in
Article 5(2) of thias Requlation. Nor shall
variecies that are the gubjece maccer of
Communicy plant variety rights be the subjscr
mateer of any other form of navional plane
variaecy rights. Any rights granted contrary to
this paragraph shall be ineffesctive.

2. Unchanged

Article 103
Panalties for infringementa of

Community plant variecy righeas

Member Jtates shall ensure thar on at
the lategt the game provisiens are made applicable to
penalize infringements of Cemiunirty plant variety
rights as apply In the macter of infringementa of

corresponding national industrial property righta.

Article 112
Transitional preovigione

The Office ohall be eacablished in good time to
agoume fully the tasks incumbent upon 1t pursuant to
this Regulatien as from .. ........
Article 113
Entry info force

Tals Regulation shall enter inte force on .........

Artioles 1, 2, 3, 5 to 28 and 48 to 102 arall apply

£2OM (yoviissies

This Régulatlon shall be bindiny in ites entirety and
directly appiicable in all Member Ftates,
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EXPLANATORY MEMORANDUM

At 1ts session of 28.10.1992, the Eurcpean Parliament delivered its opinion
on the Commission proposal contained in document COM(90)347-final,
concerning a proposal for a Council Regulation on Community plant variety

rights.

The present amended proposal takes into account amendments suggested by the
European Parliament on which the Commission has taken a favourable

position.

The Commission has not accepted Parliament's amendments N°¢ 1, 13, 14, 20,
21 and parts of N° 25. Moreover, it has taken a favourable position in

principle on amendments N° 4, 7, 11 and 15, subject to some specifications.

Amendment N° 1 suggested Article 100a as the legal basis for the proposed
regulation. However, the proposal an integrating part of the common
agricultural policy. In line with principles confirmed by the Court of
Justice of the European Communities, Article 43 is the appropriate and

sufficient legal basis.

Amendments N° 13 and 14 were related to the right of appointing the senior
officials of the future Community variety office, and to the membership in
the Administrative Council for that purpose. As the Commission will have
important responsibilities in respect of management, implementing measures
and review of the system, it has not accepted the replacement of its own
r6le by the Member States to appoint senicr officials. The Administrative
Council will have merely advisory and administrative functions. Therefore
the Commission has not seen the need for Parliament, as institution

involved in legislation, being concerned by the activities of the

Administrative Council.



The Commission has not endorsed amendment N° 20 because the suggested
prohibition of patentability in Article 89 of the proposed regulation would
go beyond the restrictions of the European Patent Convention and would, on

tne other side, permit cumulation of Community and national variety

protection.

Amendment N° 21 would restrict the scope of a Cemmunity plant variety right
in a way which would be incompatible with the revised International

Convention for the Protection of New Varieties of Plants (UPOV Convention}.

In respect of amendment N° 25, the Commission has been in a position to
meet the concerns of Parliament on the issue of farm-saved seed to a large
axtent. It has accepted paragraphs 1 and 3 of this amendment, subject to
linguistic adaptations. As far as paragraph 2 is concerned, this amendment
is considered to be in conflict with the UPOV-Convention. The
Commission's view has been that the payment of a remuneration cannot be
excluded. However, the Commission proposes that any remuneration has to
be sensibly lower than the royalties charged by the breeder for licensed
seed of the same variety. The procedure provided for in paragraph 2 of
amendment N° 25 would be impracticable. In consequence, all the
requirements or limitations mentioned in paragraph 2 are to be set up by

implementing rules.

Amendments N° 4, 7, 11 and 15 have been accepted in principle, subject to
some specifications. MAmendments N¢ 4, 7 and 11 valuably contribute to
revise the dependency rules in respect of the breeder of an c¢ssentially
derived variety from that of the initial variety ; however, some

specifications for alternative solutions will have to be worked out.

Amendment N° 15 aimed at confirming, by Communicy law, the general
principle laid down in Article 53 b of the European Patent Convention that
"European patents shall not be granted in respect of... plant

varieties”. But in order to avoid a cumulation of property rights in
respect of varieties, there would be no justification for differentiating
between patents and those plant variety rights which do not come under the

Community scheme.



1.

Amended proposal for 2z
COUNCIHL BEGULATION (EEC)

on Crmmunity plant variety rigkts

In response to the opinion delivessd by the European parliament (1) on tre
proposal for a Council Regulat ‘i sent by the Commission to the Council on
6 September 1920 on Community flbnt variety rights, and in accordance with
the third paragraph of Article 149 of the Treaty establishing the European

Fconomic Community, the Commission has decided to amend the aforementioned

proposal as follows:

ORIGINAL PROPOSAL

Article 5

Object of Community plant variety right

Varieties of all botanical taxa and hybrids of
taxa may form the object of Community plant

variety rights.

For the purpose of this Rejulation, "variety"
shall be taken to mean any group of plants as
well as parte of those plants as far as they
comprise more than a cell or cell line and are
usuable for the production of plants, bctk
referred to hereinafter as *individuals"”,
provided that:

(a) it may be defined as an entity on the
basis of the expression of the
characteristice of its individuals or of
particular distribution of such
expressions in its individuals,

(b} the expressions of the characteristice of
ita individuals are hereditary. or
reproduceable in ueing repeatedly
individuals of its compoueuts, aund

(c) the combination of expressions of the
characteriatices of its individuals is pot
diptinctive for all individuale of a
botanical taxon.

In capes where the commercial use of a varietry

does not imply the production of entire planta.

r»lapte* within the meaning of the above
definition shall be taken to mean those parts
of plants which have to be produced for the

purpose of using the variety.

(1) 0J No C

AMENDED PROPCOSAL

Article 5

Object of Community plant variety right

Unchanged

For the purpose of this Regulation “variely”
shall mean a plant grcuping within & s:ingle
botanical taxon cf the lowest known rank which
greouping can be:

defined by the expression of the

characteristice resulting fror a given genct:pe

distinguiehed from any other ;lant grouping by
the expression of at lesst one of the ga:d
characteristics, and

conpidered a6 a unit with regard tc It8

suitability for beinag cropagated unchangred



1.

ORIGINAL PROPOSAL

Article 11
Entitlement to Community plant variety rights

The original breeder or discoverer of the
variety or his succeasor in title shall be

entitled to the Community plant variety right.

If two or more personsa have bred or discovered
the variety jointly, entitlement shall be
vested jointly in them or their respective

successors in title.

Where a variety is derived essentially from

individuals of only one other variety (source
variety) for which a Community plant variety
right has been granted under this Regulation,

entitlement to the right referred to in

paragraph 1 shall likewise be veated jointly in

the holder of the plant variety right in
regpect of the source variety and the original
breeder or discoverer of the derived variety,
or hie successor, if:

(a) the derived variety ie the result of a

mutation, or

(b) the derived variety exhibite predominantly

the game exprssions of most of the
important characteristices as the source
variety, and no evidence is available of
an impact on economically relevant
characteristice as compared to the source

variety.

Where not a Community plant variety right but a

national industrial property right has been
granted in one of the States referred to 1in
Article 12(1) te another party for the gource
variety, the provieions of paragraph 3 shall
apply mutatis mutandis, providing the law of
the State concerned contains a provision

comparable to paragraph 3.

If the breeder or discoverer is an employee,
the entitlement to the Community plant variety
right shall be determined in accordance with
the national law applicable to the employment
relationahip in the context of which the

variety waag bred or discovered.

AMENDED PROPOSAL

Article 11

Entitlement to Community plant variety rights

The breeder or discoverer of the variety or his
gucceggor in title shall be entitled to the

Community plant variety right.

Unchanged.

Deletsad

Deleted

If the breeder or discoverer is an employee, the
entitlement to the Community plant variety right
shall be determined in accordance with the
national law applicable to the employment
relationship in the context of which the variety

wag bred or discovered.



ORIGINAL: Pﬁbp'c?ém;

p* 8 anc'ta paragrapha F3 to “5 one

hem may empower tbe othera by wr;tuen

:‘Cbmmun1ty plant var1ecy rzgh:. This ghall not

'k:apply 1f the Offzce 15 ‘aware, by the time tbe
f;deczszon on the aplxcac:on for grant of the
:-Cammunlty plant varlety rlghc is taken,.or it
':13 shown by a flnal Jjudgment. delivered with
Vegard to a clalm forrencztlement pursuaut to
;ArC1c1e 95(4), : '
i~,not aolely veated in' the fzrst applzcant.
vrwhere,

“‘gentence;

‘thiat entitlement is not or-is

;n,the ‘event rezer;ed toin .the second
:the'iaentity of the eoieror other.
'person ent;tled has bheen determiend,

'i?may enter the proceedzngs as appllcant.

. o Article 13 )
Rights of the holder of a Community plant

variety right. and prohibited acts

“i; A Cbﬁmuniéy<plant variety right shall have the
i effer* that tbe ‘holder or holders of the .

’ Communlty plant var;ety rlght, berelnafter
:Jrefer:ed to ‘as "the holder", shall be. encztled
L to effect the. -acts set _out in paragraph 2 in

:reqpect of the varlﬁt/.

All otber peraons ehall be prohibited, without
ri_prejudzce ‘to tbe prov;s;ons of Articles ‘14 and
15, ‘save wzth the congent of the holder, from
;reproducing or propagatzng the variety or from

,offerzng,rdlsposxng of ‘toothers; ~veing or-

1mporcing xnto tbe Communlcy, experting from
';the Communlty or possess;ng for any of ‘the
"abovementzoned pu:posea individuals or other

parts of plants or harveeced materaal of the,

rie:;es or‘products obtalned directly

e 1nd1v1duala, other parta

the latter

g wm.&:b é}éo‘éasz;t;

: 74;{‘Where entltlement to a: Communlty planc varle-y"

r'rlght 1rrvested 301ntly inltwo.or more persons

;pursuanc to paragraphs 4 or 3, one or:

‘mors of
th-m may empower the others: by wrzttnn :
declaratzon to auch effecr co clalm entitlement
thereto.

‘Délefed.'

] Article 13
Righte of the holder of a Community plant

variety right and prohibited acts

1. Unchanged

2., All other persons shall be prohibited,—withodt
| prejudice to the provisions of Articles 14 and
15, gave with the consent of the holder, from
reproducing or propagating the.variety and, to
the extent specified in implementing rules
pursﬁanc ro Article 109, the variety which is
éssebcially derived from the protected variety,
where the protected variety is not iteelf an
esgentizily derlved variety, or from offering.
dzsposzng of to ochers Cuging or importing inte
the Community, exporc1ng from the Community cr
posseselng for-any of the abovemeniioned nurp(sea
'1n01v1ddals or’ other parte of planCE or harvested
,materxal of ‘the varieties as referred to above or
productu obcalned alrcctly tncrefrom, all, i.e.

Jndlvzduals, other parts of p‘s"ta or ‘harvested

mater131 and produrca directly obtained, referred

‘to herelgafter as ‘"material®.

Y




: of the rlghra conferred by
'I”ommunlty plant varlety rlgbts may'not v1olate
anyrD;'VIBlOnS adopted on; the grounds of publlc

- morality, publlw policy or ‘public decurity; . the
a pfdtecczon of health and life of humans,
“a imals or plants, the protection of the
nv1ronment, or tbe safeguarding of
competltlon,'trade and:agrlcultural production.
Foi'tﬁe”pufﬁoee of safeguarding agricultural
',produGC1on in- the case ‘of plant species
'irgoverned by Commun1cy ‘rules on the marketing- of
seeds or other propagatzng material,

[‘authorlzation may be given at Community level

in the 1mp1ement1ng rules pursuant to
_Art;cle 109,

'méterial éf a variety for which a Community

to permlt growers of propagatlng

" plant variecy rlght: has bzen granted to plant
on their own holdzng harvested material
rjobta1ned therefrom. Such auchorzzaC1on may be
" given only under cond1t1ons which shall be set
,;up inan approptlate manner -at" Communzty level
lupon initiative ‘of the Comm;selon.

tand in accordauce with' the procedure laid down

AMENDED PROPOSAL ' -

The exercise ‘of .the rights conferred by Community

" plant variety rights may not violate any

provisions adopted on the grounds of public
morality, public policy.or public security,; the
protection- of health-and life of humans; -animals
b} plance;/the protection of the environment: or'
the safeguarding of cbmpefition, trade and

ragricultural production.



’ORIGINAL7PROPOSAL7

e Au.i.:n’bzvf 'p'izoéo"su{

;f Art;cle 13a (new)
Derogatzon from ‘Plant var;ety rlghts

By way of. derogatzon from Artxcle 13, and for the
puxpose of safeguardlng agtlcultural productlon,'

‘farmexs may w1tbout pre)udzce to-the prov;slons :
~of paragrapb 2, use ob the1r own: hold1ng tor the
: puzpoaes of reproduction or propagaczon either
'by themselven or with the help of othere - '
'harvested material- obtalned througb cultzvatlon
- ‘on-their own’ holding of propagatlng material-of a
variety coming under the Community variety

proteciion.

Any genus .and qpeciés excluded by -special
exemption from the provisions of paragfaph 1 of
this Article, togéfbex with any other additional
requirement or limitation imposed by such ' 7
exéluniqn, ohall be the sﬁbject of ‘implementing
rules pursuant to Article 109.

Where these requiremehta include. the payment of a

remuneration for the use referred to in
p#ragrapb 1, this remuneration must be sensibly
lower than the amount charged for the licensed
pfoduccion of propagating material of the same

variety.

The Member States shall include in their
legislation measures penalizing. the flight or
illegal handling of propagating material of the
variety for which a Community plant variety right
has been obtained, except for tﬁe cases and

practices set out in this Article.




Limitation of the effects of o

;C&x’:rhﬁn'i’cy"pia}:t':f"v’a’z‘-iecy' signte

] aball not’ extend to.e -
acts relaczng to products tbat do not
2 stitute macerzal-, - ) :
_—acta effected pr vately and: for non-
‘, :commerc1al purposes,
actu effected for experlmental puzposee,
e'acts effected for the purpose of dlscoverzng'

"'OI’ creac.u:g new var1et1es, ,'

fwzchout prejudice to the prov1slons of
V;Artlcle 13(3)

of ua1ng tbe new varieties discovered or

acts effected for the purpose

:creaCed pursuanc to aubparagraph,(d), unléess
;' individuals: of the protected. variety have
etprbefueed repeatedly for the production
“of the new variety for commercial '
i:purpoaes, or - : . :
;:-g'the new. varlety or the materlal of this
'W,varletyrcomea under the protectlou of a
property right which doee not contain.a
; f,comparabie provision:
“races wboee proh1b1t1on would v1olate the
'prov1sions laid down :in Article 13(4}.

Article 18
Duracion of Cbmmunicy plant varxecy rzghts

1 Tbe term of :be Comnunlty plant var;ecy right
—fahall run unt11 the end of the :30th calender

7—;tree apeciea, until tbe end of ‘the 50th
Elcalendar year, ‘following the year of grant.

v'cA Cbmmunz:y plant variety rzghc shall lapse
'befare the expiry of ‘the terms laid down: in
paragrapb 1 if the holder surrenders it by

’the Office, and with effect ‘from’ the day
'”follawing the day on which che declaration is
‘receive by the office. 1,

:year, or, in ‘the case of varietzea of vine and-

endijg a written declarationito such effect. to

E AMENDEZD 'pizoposu; ,

Artlcle 14" : e : .
L1m1tat1on of ‘the ‘effécta of RO R

Communxty planc varzety rlghts—,

filgbts conferred by a Communzty plant varxety?i'The rlghts conferred by a Communlty planc varlety

Vrzght shall not excend to:

(a) ‘acts relatxng to producca chac do not constitute
) material; : :
(b) acts éffected prlvately and for non- commerczal
rpurposes, . :
{c) acts effected for experlmental purposes;
(d) acte effected for the purpose of discovering or
. creatlng new Varletles, 7 -
{e) without ptejudlce to-the prov1510ns relacad to
) essentially derlvea varietiea pursuant to
Article 13(2), " acts effected for. the purpose: of
using the new varlet;es discovered or created
pursuant to subparagraph {d), unless individuals
of the protected variety have to be used
repeatedly for thé producticn of the new variety
for commercial purposes, or ;
(f) acts whose prohibition would vielate the

‘provisions .laid down in Article 13(3).or 13a.

: Article 18 .
puration  of Community plant variety rights

1. . The term of the Community plant variecy right

“ shall run until the. end of the 20th calendar
year, or, in the case of varieties of vine and
tree species, until the end of -the 25th calendar

year; following the year of grant.

2. Unchanged




ORIGINAL PROPOSAL -

e AMENDED Pﬁbposdz. i

- : : '- Artxcle 89: : R
i Cumulat1ve protectlon prohlbzted

. 1;'7P1ant var;etles shall not be patenred This

: pl 7 prohib;tzon shall be 1nterpreted in accordance'
:entedrnor be tbe sub]ect of naclonal plant ,>:i “with the definitios of variety laid down in’
rlety rxghts.rAny rlghts granted contra:y to ) ,VVAiticie 5{2)Vof,xhiérkegulacion.»Nbr éhall,'”
e fl:ﬂt !gnCech pball be 1ueffegc1ve., e Vﬁariétiee that are tEp—subject matte: of :
LT R L g L Cbhmuni;y plant variety rights be the subjéc;;,

matter of any other foxﬁ,ef national. plant

vériéty'rigbta.,Any”rigﬁfe granted contrary. to:

this paragraph shall be ineffective.

,wteze the bolder baa been granted anotber rngt 2. Ugchangéd
-am: referred to 1n paragraph 1 for the same -

Vvariety prfor to grant of the Cammunzty plant

'varzety rigbt he shall be ‘unable to. invoke the .

;tigbtl conferred by sucb prOCectzon in respect

Vaf tbe vaxiecy for as long as the Communlty
:plant varie:y rigbt remazna effect;ve.'

Arcici'e'ws S ' : : Article 103

Penalt:es for 1nfr1ngemencs of ) Penalties for infringement@rof
Cammunity planc variety rngts . - Communi ty piant variety righte
r Statea ahall ensure thac on-1 July 1992 at Member States shall ensure that on .....i.:i.... at

atest tbe same prov;slons are made applzcable the latest the same provisions are made applicable to

vpenalize infrzngements of  Community plant penalize irfringements of Community plant-variety

variety rngcg as; apply: in the matter of .. ¢ 'righte as apply in the matter of 1nfr1ngements of .

1hfring emente of correqpondxna national 1ndustrzal cor:espondlug national industrial property rights.:

'pwopérty rigbtsp.,

Article 112 S ' : Article 112

: Transztzonal prov1ezons . - R Transitional provisions
fzce ahall be establzabed in good time to Tﬁe'office shall: be establiehed in good-time to
fully the taske lncumbent upon it pursuant assume fully the tasks incumbent .upon it pursuanc to
thi iRegulation aa from 1 July 1822. : Vthzs Regulation as from .......... :
:QArticﬁé 1137f7v R , : Article 113

Entry info force

. Entry info force
Thie Regulation shall enter into force bp .........

Articles 1, 2, 2,5 to 28 and 48 to 102 shall apply
From-. . s, )

. This: Regulaczon shiall be binding. in its enczret) and
dlrectly applxcable in all Member States:
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