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SPEECH BEFORE THE CONFERENCE ON THE LEGAL PROBLEMS OF THE
EUROPEAN SCONOMIC COMMUNITY AND TH@ EUROPEAN FREE TRADE ASSOCIATION
at the Law Society, 113 Chancery Lane, W(C.2
by Pieter VERLOREN VAN THEMAAT

Director-General for Competition, E.E.C. Commission
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The Department of the Common Market Commission for which I am respons-
ible is known as the "Directorate-General for Competition". Many of our

American visitors refer to it as the Commission's "anti-trust" department
b ’

and some of my British friends have called it the ”Moﬁopolies and restric-
tive practices" department. But fof myseif, I prefer the weord "Competition",
In this, I am not just following the peculiar euphemism which leads éome |
legislative bodies, for example, to call a particularly repressive‘pigce

of legislation "The Liberty of the Subject (Regﬁlation)’Act", or to label

press censorship "The Freedom of Speech (Authorization) Bill". ©Nor do I

wish simply to enlarge the scope of my own work and that of my staff. The
reason, in fact, for the somewhat peculiar title is to be found on the4one
hand in the Rome Treaty and in the clear intentions of those by whom it |
was drafted and signed; and on the other hand in the fact that the Execu-~
tive Commission of the Common Market has charged me not only to deal with
anti-trust problems, but also with the harmonisation of legislation, with
fiscal pfoblems, with dumping within the Common Market and with StatéAsub-

sidies. Quite a philosophy lies behind this decision.

The European Economic Community - and perhaps you have heard this
more than once already ! - is not simply an attempt at free trade wi#ain
a customs union. Rather, it takes the classical aim of free trade and
seeks to fulfill it as completely as possible. I am sure that I do not
need to remind so distinguished an audience that the aim in question is
in the first place that of greater produetivity, achieved by a greater
degree of international spécialization and division of labour, spurred
in turn by greater competition. At the same time competition should see
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to it, that thé consumer also geté his share of the benefits of the
increased productiviﬁy; in the form of lower prices. Competition, in
other words, is one of the concepts that lie at the‘heart of the Rome
Treaty;. and the means bhosen'to reach it aro~the*approximation of the
national merkets of the member countries as nearly as possible to the
conditions of one single "home market!", such as ex1sts, for instance,

in the United Kingdom, or - on a larger scale - in the United 3tates.
Within this.large "home market", or common market, there must not only

be free trade, there must be also the other attributes of a "home market"
- that is, free movement of labour, free movement of capital, free move-
ment of services. What is more, not only the classical obstacles to

sucﬁ ffeedom must be removed. It is not enough simply to remove customs
‘barriers and quota restrictions. In the modern world, many other forms
of barrler can divide a market: state _ubs1d1es of various kinds; publio
Vand private monopolies; price regulations; fisoallmeasufes; and ententes
and agreements, which may have as their maip:object the division, the
cérving-ﬁp, of the large "hoﬁe-market". Seen only from the point of view
of achieving and mainéaining such a "ccmmon market", therefore, competi-
tion is essential. And I need not remind you that there are other reasons
too for insisting on competition as an essential dynamic element in a
free and productive economy. There are other basic concepts in the treaty,
. like common responsibility and solidarity. Foreign trade policy, the coor-
dination of general economic and monetary policies of member countries,
social policy, policy for underdeveloped regions and, to a certain extent,
agricultural policy\and transport policy are 5ased on those other basic
concepts; but those‘topics I shall not treat.

v I may already secm to have wandered a little from my brief,‘to have

been betrayed into an irrelevant statement of principle. But I hope that
you will bear with me. TFor, in my view, it is only by bearing in mind the
essential principle of the Rome Treaty,'whioh is the prinoiplé of competi-
tion, that we can find our waf in what is a very complicated story.
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Mr. Chairman, a wellknown Dutch cconomist once claimcd that he
could summarise in 16 pages all the essentials of political cconomy.

And he did. Unfortunatcly, beforc anyone could understand thosc 16
pagcs, he had to write a further 200 pages of cxplanation. .90 you know
what to expect if I now say that I think most of the substantive provi-
sions of the Rome Treaty containing strict rules can be summed up in
four principles., To be more explicit, therce ar: about 130 provisions of
the Rome Treaty which have the character of substantive law. About 70 of
them deal with the other topics I spoke of. Often, their obligations,
although v.ry important from the political point of view, are lcss speci-
fically binding from the l.gal point of view. But in addition to these,
there arc about 60 articles which ar: more specifically binding., It is
of these that I wish to spcak. Their essential basis; I think, can be rec-
duccd to th: following four principles :

First, existing restrictions on competition betwecn Member States are
being gradually climinated.

Secondly, mcasures taken by Member States or by industry whereby the
industry of onc Member State is artificially favourcd or hindered in com-
petition with that of another Member State (discrimination and other dis-
tortions of competition, as we may call them) are being gradually elimi-
nated or brought into line.

Thirdly, new restrictions on competition or distortions of competi-
tion arc forbidden. /

Fourthly, thesc first three principlcs apply irrespective of the legal

form assumed by the measures to which the refer.

* #* *

First, then, a word about existing rostrictions on competition. In

some respects, the Treaty's words on this subject are comparatively clear-
cut. This is partly because, at the moment, the most important obstacles
to competition arc customs duties, Article 13 of the Trecaty lays down that

customs duties on imports and taxes having equivalont effect shall bo
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abolished in stages which arc specified in the following articles.

Articlg 16 contains similar provision for customs duties and taxes on
exports. Quantitative restrictions on imports, and meaéures of equivalent
effect, fall under Article 305 similar restrictions on exports fall under
Articlo 34. Article 59 provides for the freeing of services, Article 67
for the freeing of capital, Article 52 and succeeding articles for the
freeing of the right of establishment of nationals of other Member states,
Such ar. the classical and obvious public barriers which, I may add, are
the particular concern of one of my French colleagues and friends on the
staff of the commission. But other public barriers to be reckoned with - _
if not necessarily in each case to be abolished - include frontier control
on importcd goods based on national regulations for the quality, composi-
tion, or format of the product, national protection based on patcnt law,

copyright law, fiscal measures, etc.

At the present stage of the Common Market, when import duties have

so far becen cut by only 20 per cont, these public obstacles are still the
most important barricrs to inter-State competition. Private barriers, for
example international market-sharing agreements, still play a fairly modest
role by comparison with that they occupy within any particular Member State.
- Legally speaking, purcly local, regional, or national cntentcs of this kind
ar. not affected by the Treaty of Romec unless they threaten to restrict
trade botween Member States. In practice, however, it seems likely that

the operation of the Common Market - or of what has been called "the norma-
tive force of facts" - will increasingly affcct such regional ententes as
the national tradce barriers fall. As competition from other Member States
increcases, a national or rcgional cartel will find it harder and harder to
operate against its competitors from other Community countrics; and one
would expcct it either to dissolve (as its mombers secure their individual
interests by pricc cutting or invading their partners' markcts) or to seck
a modusrvivendi with entorprises in other Community countries. Already, in

fact, some attompts are being made to counter the falling of national
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trade barriers by the crection of international cartols. But herc the
Trecaty of Rome is opcrative: and the Commission of the Common Market is
keeping a close watch on the development of any such price-fixing or
market-sharing arrangemonts. In such matters, prevention is better than

cure,

S0 much, for the moment, for restrictions on compctition. Sccondly,

what about discrimination and distortions of competition ? Am I right

in thinking I detect among the distinguished lawyers present here today

a faint shiver of anticipated controversy as I say thosc words '"distor-
tion df competition"? This is a notion more replete with legal diffi-
culty than the notion "discrimination", and, in fact, our approach to it
in practice will be highly empirical. Clecarly, therc would be no point
in removing tradc barriers if competitive conditions were precisely equal
in all respects throughout the Community. There would not, in those cir-
cumstances, be even any point in tradc within thc area. It would merely
be a cas: of bringing coals to Newcastlc - coals of exactly the same qua-
lity, exactly the same price, exactly the same dimensions. Some people
may feel that this is a situation already achieved in the cigarette indust-
ry... For this rcason, elimination of "distortion' must not be held to

mean the climination of all disparities in competitive conditions: allo-

wance must be made for a degrec of difference in geographical situation,
human capacities, levels of technical progress and productivity, and so on.
Where, then, is the line to be drawn ? I think that we may have guidénce
in Article 92, which deals with a specific type of governmental action
favouring national industry and which cxpressly distinguishes between un-
equal conditions of competition in certain branches of the gconomy or cer-
tain enterprises, and those which affoct industry as a whole. The former -
are to b eliminated or approximated. Thc latter - and theymight well in_
©clude the goneral level of fiscal and social charges - need not, in as far

as cxchangc rates compensate for them., This distinction would seem to
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accord with the¢ goneral tenor of the Treaty and its caution on such
nearly political matters. Sinco prescent exchange rates may be considerd
a fairly faithful reflection of genoral cost and price levels as.between
the Community countries, the pre-condition (that exchange rates should
be rcalistic) is more important as thc illustration of a principle than

as a practical issue at the moment.

Leaving aside for the moment the distinction between "disparity"

and "distortion'",; or between '"natural" and *artificial" differences in com-
“petitive conditions, let me turn from the borderline (which will perhaps
be demarcated by future verdicts -in the Court of Justice) ‘to some of the
examples of "discrimination" and "distortion'" on Wthh the Treaty 1tse1f
ulsrfalrly speeific. Let me first poak about forbidden forms of dlecrl-
mination. The legal concept of discrimination in the Treaty of Rome is
different fromt the notion of distortion. Whereas the notion of‘disfortion
deals with disparities of legislation or other measurcs as between diffe-
rent Momber Statcs, the notion of discrimination deals w1th unequal condi-
tions of competition, existing in one Mecmber state.

On¢ of the most important provisions, in this respeof, is the prohi-
bition, in Article 7 of the'Treaty, of "any diéorimination on the groonds
of nationality" - a general prohlbltlon which is qpuolflcally appllcd to
matters of taxatlon and right of ostabllshm nt, for 1nstanoo, by later
Articles of the Treaty. Articles 52 and759 and thosc that follow' them
»provide that equal legal conditions in all relovant respects shall be
appllod to nationals of all six countries in any one of the six countries.

Whereas these articles provide for rules of implemontation, Article 7 only

ppov1dcs for the possibility of implemcnting regulations - whloh would

seeﬁ to imply that this article already has thc force of law itsulf.
Articl. 85 forbids discriminatory agrecements and ooncorted actions which
affect international trade, but only when thoy indeed result in competitive

disadvantage for one of the partices concerned: an example(might be an export
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uvntente enforcing double pricing - onc price at hom., another in a fellow

Member Stato. Article 86 - forbidding misusc of a dominant market posi-

tion, in so far as it affects trade boiwoon Member States - may also be

"~ taken to cover discriminatory prices and conditions of delivery. Art. 91
provides for anti-dumping moasuras é a2 specific form of price-discrimina-

tion evun without a market-dominating position or a cartel-agrecmnnt.

The first cxamplc of roal “"distorticn", on the other hand, seems to
be Article 92, which gcenerally forbids State aids that "distort" compa.
tition and cffect trade betwscen Memb.r States. Articles 100 and 101 pro-
vide for the harmonisation of national l:igislation, the former in all
cascs wh.re it dircctly affects the common market, the latter only if it
distorts competition. Work in both fieslds has alrcady begun: on the pro-
tection of industrial property (patents, trade marks, and modcls); on
foodstuffs and other l:ogislation where there ar. disparitices as regards
the quality or the composition of products; on the regulations for markets
where public ag.ncies act as buyers; on turnover taxes; and on the on-
forcecment in all Member States of decisions reached by a court in any
Member State. Only when dispariti.s of l_gislation espocially affect the
production-costs of spocific industries; czn one speak of "distortion" .
in the sensc in which it is used in the Spaak—Report; It is too early.
to say, whethoer the Court of Justice will accept an interpretation of

this notion, that goc¢s further than this.

It is casy tc scc however, that particular cases will greatly affect
the conccpt of "distortion". Some intercsting examples can already be
~quoted. In onc casc, favorabl. fiscal trecatment for dcecpreciation of
capital goods was not dcemed tc be in its.1lf an aid resulting in distor-
-tion, bucausc it was of gencral applicztion to the wholo Qconomy. But

it was considcred to constitute an indircet aid, distorting competition,
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for the capital goods dndustry of the country which applicd it, since

it was applicablce only for'capital goods which had beon ordered from
that industry, giving theo industry comp.titive advantage over its compe-
titors in other Membor States. A sccond example is the question of lo-
gal protcction for industrial property. This w. beclieve should be harmo-
nised throughout the Community - not only because limitation of patents
etc. to a national market would restrict competition between Status,

but also becausce the dogfee oven of national protection afforded by
national legislation differs widely from country to country, so fhat
industries ar.: working in very diffecrent or "distorted" compctitive
conditions. In the casc of foodstuffs, differcnces in legislation again
not only limit comp:tition between States, but also distort it in so far
as they submit the national foodstuffs industrics to un.:qual obligations,
which in turn affect thoir costs. Finally, while diffurent rates of
indirecct taxation may be balanced by drawbacks and compansatory taxes,
the Common Market Commission considers that turnover t1xes should be
harmonized, for threcc scparat. sets of r.asons. First, the sxisting
systems do not purmit of any correct calculation of drawback and cém-
pensatory taxcs, and the methods of calculation differ from country to
country. Both of these facts might lcad to "distortion'". Sccondly,

the majority of thesc systems (the multistag. cascade systems) tond to
favour vertically concentrated industrics and hunce result in discri-
mination between integrated on not-integrated ontcrprisgs. Thirdly,

the systems of drawback and compcnsatory taxes nake nacegsary the main-
tenance of taxation frontiers and hence considerable formelitics for
trade across 3tat. borders within the Community. Because of the CBpe~
cially disturbing c¢ffect of changes in the lovel of compensating taxes
and drawbacks on the trade between member countrics, th. Council of Mi-
nisters this summer accecpted the principlce that the Commission and cthor

Member States should be consulted beforc any such changes arc made.

* * *
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If' the problem of "distortion" is thus somewhat complex, the third
and fourth principles I mentioned earlier are relatively simple. The ban

‘on hew restrictions and distortions of'competition is clearly stated in

a number of Articles of the Rome Treaty. (Article 12 prohibits new cus-
tom duties an imports ox exports, as well as the increase ofvsuch duties;
Article 31 prohibits new quantitative restrlotlons. Artlole 53 forbids
new restrlctlons on the right of establlshment Article 62 new restrlc-
tions on the supply of services. Article 71, on capital movements, is
naturally more cautious: but it pledges Member States to endeavour to
avéid inbreasing restrictions. Article 93 obliae; liember Stdtes to noti-
Ty the Commission of any projsst to mcd*fy States aids or 1ntroduce now
ones: if the Commission sconsiders such a plan’ 1ncompat1ble with the
Common Market, it must at once initiate formal examinetion, the effect
of which is to suspend the implementation of the proposed measures.

A similar more general provision in Article 102, covers legl lation or
any administrative measure; while Articles 85 and 86, concorned with
private restrictions and distortions, also cover futurs instanses as

well as existing cases).

The last of the four principles I.mentioned was to the effect

that restrictions and distortions of competition are forbidden vhatever

their legal form. This is also falrly clean/itself, and indeed is hin-

ted at in several of the Artlcles of the Treaty which refer to "measu-
res of equi%alent effect". Moreover, there is a well-known legal maxim
that when applying a legal rule to a situation defined in that:rule,

one must not allow oneself to be led astray by legal constructions of the
situation resting on a subordinate body of law. This maxim is of consi-
derable importance, I think, in such fields as criminal law and fiscal
law, where one does not let oneself be confused by concepts of civil

law on the underlying facts.unless the 1aw refoers to thems the relevant
rules are generally applied to the faots of the case,; without reference
to suéh concepts. This same principle was in fact epuhciated for inter-

national law in relation to national law as far back as 1926, when the
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Permanent Court of Justice dealt with the case of German assets in

Polish Upper Silesia.

If, therefore, my first three-principles had realiy been written
into three provisions of the Rome Treaty, the fourth pr1n01ple would be
superflous, since it would already follow from the general pr1n01ples
for the 1nterpretatlon of international law. But in fact ny three prin-
ciples are scattered throughout the Treaty in more than sixty dlfferent
Articles; and it is not always easy to decide Wthh spec1f10 prov131on
should be invoked in a specific case. Which one is invoked may be of
considerable importance, owing to the varying rules in each Article
regarding competence, procedures, time-limits, etc. Howevery it is
clear from the Treaty that action must be taken not only against one
or several forms of restriction or distortion of competition, but
against all; and against all with equal vigour. In practice,'the
fourth principle may prove therefore to be very important, since it
may well lead to the conclusion that almost any restriction or distor-
tion of competition may give a lawyer tnd his client some grounds for
action. In parenthesis, I might perhaps remind you that thisvapplies
not only to enterprises of Common Market origin, but also to any
others that have established branches within the territory of the
Community. The fourth principle is also important from the general
point of view of policy-making, besause it calls for a high degree of
coordination in the activities of the Community. Acceleration in the
establishment of ‘the Common Market, for ins tance, sho%ld not be and
will not be restrlcted to the more rapid ellmlnatlon/certaln legal
forms of restriction or distortion of competition, but should and.
will as far as possible cover all fields. Thus, for instance, the
Commission will submit to the Council of HMinisters before the first
of November a first set of very important rules for the implementation

of the Treaty's rules on restrictive practices.

I have spoken for some time about principles: it is perhaps the

moment now to say something about practioc. First; what is happening
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within the area of the Commen Market itself, and secondly, what’ 18 the

Commission actually d01ng in the field of competition . pollcy 72

On the first point, T need not detain you very 1ong. You are no
doubt as familiar as I am with the ext"301d1nary spurt in businass -
act1v1ty which has taken place alrs ady within the Cormon Harket. It
would be gratifying for us, as European bureaucrats, to be able to take
the credit for some of this stimulus: but in fact I am convinced that
much of the reason is psychological. In 1959, as you know, the value
of trade between the six countries, as comvarsd with tho covrespondlng
periods of 1958, rowe by 16% in the second quarter, 220 in the thlrd

and 29% in the four+th quarver. Tov the whole year the vrerage increase
‘ was 19% over 1958 and 15" over 1957. During the first six “Onthd of
this year, the same developmenf continued. In money terms, the total
value of trade within the Community in 1959 was § 8,077 millions,
compared with § 6,787 millidns in 1958 and $ 7‘030 millions iﬁ 1957.
In these figures you can see the effects of economic recovery last year
after the slight recession in 1958: you may also, perha i, attrlbute
a smdll part of the trade incrense to the 10% internal tariff cut and
the first quota enlargmont which %ook nlace cn January ly, 1959, But this
lowering of the barriers does not in 1uqelf explaln the whole increase
in intra-Community trade: nor, of covrqe, does 1t directly account for
_the losser, but 8411l VG”J s1gn"f1cant, increase in imports into the
Community from outside. What I think has been happenlng is that busi-
ness, to use a sonewhat loose expres ssion, has been “puttlnv its money
~on the Common larket", and anticipating che large home market whlch
will have been established when all the barrlers are down. This means
that already there has been greater Qomp331tlcnrwithin $he Common
Market, as industries which traditionally supply only - ox largely -
their national markets have been putting out fcelers into those of
their Common Market noighbours.

+

"Putfing out feelers'.... I should like to stop for a moment at

that phrase. In many cases, I am sure, it means only that firms have

- 12./.
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deoided to compete in- neighbourlng markets, to set up sales agents, to
increase thelr 1nvestments aooordlngly, perhaps to form mergers. So far
80 good. But 1n other cases, it may well be a different story. It _may
well be that flrms deolde to join federations, ‘new groupings; special
arrangaments - porhaps cartels. In fact, :very many grouplngs have
occurred since the Common Market's institutions were first set upo

S0 many that it is impossible for me to 1list them here. Many of them,

so far as we can tell at the moment, are legitimate and even desirable - o .

speclallsatlon agreements, for example, whose effect mlght'bgoenable

- a firm in one country to compete more effectively-on'a neighbouring

gyelical
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market, while at the same time encouraging just that reorganisation of
'1ndustr1al structure which is one of the aims.of the- Common ‘Market.
But not all agreements are so harmless or so beneficial. What, there-
fore, is the Common Market Commission doing about them, as well as
about the other barriers to competition and distortions of competl-

tion whlch I mentloned earlier ?

Flrst let me say, in parenth651s, that the . Comm1551on has few

dlrlglste weapons at its disposal for' any gen°ral regulatlon of the

market. Agriculture is to- some degree an exceptlon to thls statement,

as is transport policy, and to a lesser degrée soclal pollcy. But in

.general, the .Commission's powers dre of the 1nd1rect klnd - monetary;xﬂlcy; o

‘policy, and so onj and its role, ‘as’ is’ perhaps proper in a ba51cally

. free-enterprise economy, is to hold the rlng rather ohan to fight in

the arena. If this secems a somewhat -Adam Smlthlan economlc phllosophy,
.I should perhaps add ‘that the Commission's’ competltlon pollcy 1s in
some- degree an attempt to supply the famous "hldden hand® whlch ear-

i ller philosophers. confided to a benevolent Delty.

This being so, the Comm1531on 5 flrst task in the antl -trust
field was to elucldate, as I tried to do Barller, the 'somowhat com-

plicated rules laid down in the Treaty. The most contrpyersial problem

A o ' ”"7H  _tm/;?
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here, as you may remember, was to know whether or not Articles 85 and
86 ‘dlready had the force of applicable law. After some dlscuss1on,
national eyperts came to agree with the Commission ‘that this was in
fact the case. A further problem arlslng from this was to know whether,
this belng the case, existing agreements falling under the ban of Arti-
"~ cle 85 were automatloally null and void, or whether a further oourt
verdict, or the decision of an admlnlstratlve authority was neoessary
in ‘each particular case, laylng down that the agreement in question
actually meets the oriteria of ArtlcTe 85. Both v1ews have in fact
been defended: the Commlsslon has not pronounced on the subject. For
myself, de°p1te the fascination of the problom, I feel that it is of
only secondary importance in‘éctual practice - iargely because-préc-
tical experience in the field of anti-trust-policy makes it clear,

that generally speaking reStrlotlve practlces only aotually cefse
after an official decision agalnst them, even if they were already

in prlncwple null and void.

A third problem of interpretation concerns the practlcal con=-
tent of Articles 85 and 86, partly ow1ng to diffcrent conditions of
competltlon as betweun Member States, rartly ow1ng to their dlfferlng
.lega] traditionsg, and partly because of the difficulty of deciding
the brecise meaning of "adverse ef.ucts on trade between Member
Countrles", which is the basic crltcrlon for inadmissibility of .the
arrangements in questlon. These problems, I think, will only be sol-
ved comparatlvely slowly and largely by the gradual development of
practlcal Jurlsprudence. Here, for once, continental legal practice

. may have somothlng to learn from the English caop-law tradition.

A fourth dlffloulty ariscs from the fact that wher the Treaty
came into force only three of its Member States - France, the Fedé¢ral
Republic, and the Netherlands - possessed cartel legislation and admi-
nistrative authorities to carry it out. The difficulty here was not,

" of course, the lack of substantive law, since this is found in the
Treaty. But in the absence of implementation rules under Article 87,

IV/5318/60-A L - 14 -
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national logislatlon has st:ll to prov1do for competent authorltles,
rules of prooodure, and eanotlonq other than the sanotlon of nullity
oontained in Artlolo 8) (2) To remedy the absence of those essentials,
thé Comm1s31on roqueeted the Governmento -of Itdly, Belglum and Luxem-
bourg to adopt the necessary leglslatlon. Belgium has already done 80,
" In Italy and Luxembourr, Bills are now in preparation. Finally, more-
'over, as I mentloned already, the CommluS1on itself is preparlng to
" gubmit to the Council before tho beginning of November, its flrst
set” of draft regulatlons under Artlcle 875 which will help to. ensure
effective and uniform applloatlon of Articles 85 and 86 throughout
" thé Member States. The proposals under discuss sion 1nclude that of
compulsory registration for some partlculary 1mportant types of agree-
'ment. . v

" The 1mportanoe of hav1ng a unlform regime throughout the . Member
States indeed deserves special emphaolo. Rules of oompetltlon, howe -~
ver woll -conceived, which differed from one part of the Comnunlty to
another would of course be worse than useleps - 8ince theJ would fos-
ter that very distortion of competitive oondltlons whlch 1t is one
‘of their objects to eliminate. Therefore, even before any case ‘has
‘come $0 “the Community Court of Justloe, ‘and even before the promul-
- .gation af implementing regulations under Article 87, the Comm1831on
* has -deemed it essential to maintain close though 1nformal CUntact
~-with national authorities, to co-ordinate enqulrles and the examlna-
tlon of apecific cases - w1thout of course, pregudlolng the formal
divisiong of- oompetenoe whloh exist and whloh w111 exist botween the
national authorities and the varlous organs of the’ Conmunlty 1tself.
In practico,: complaints about restrictive practices can be addressed
either.to the national authorities or to the Commission. Direct refe-
‘rence to the natlonal courts is not in most cases adviseable, since

;fadmlnlstratlve enforcemont is the normal rulo,although?%o a ' national court
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is usually possible, and the Community's Court of Justice is
always available as a final Court of Appeal for those cases
falling within its jurisdiction. As the national barriers within
the Common Market gradually fall,'suoh cases ~ that is,~the'in~'

ternational cases - are likely to become more numerous, zand

purely national cases probably less so.

The Commission has already in fact begun to investigate
soveral of these cases: but - if you will forgive me — I do not
propose to go into detail about them here. But I should, I think,
add that in the draft rules which we are preparing we may well
include regulations to cover cases which cannot be examined un-—
der Article 85 (1) or (3) because they have not come to the
attention of the competent authority through registration or

through a request for authorization,

So far, I have spoken chief1y>about the Commission's concern
with Articles 85 and 86, covering private cartel arrangements.
But the Commission has already begun discussions with Member
States on the application‘of Article 90, concerned with public
undertakings; and it is busy also on problems of dumping, state
aids, the approximation of laws, and fiscél provisgsions. Perhaps
in conclusion, Mr. Chairman, it may be in order to say a few words

about each of these in turn,

Dumping, of course, is another of those economic terms which
are the lawyerfé paradiée and his client's hell, The Commission,
I hasten to say, has not attempted an arbitrary d&finition, but is
using as a working.basis the definition (vased on double pricing)
of Article VI in the General Agreoment on Tariffs and Trade. Such
'dumping is to be condémned if it causes or threatens to cause
material inju;y to an industry in the importing country or if it
materially retards the developmcent of a domestic industry., In
égreemeht with Government experts, it has been sottled that the

Commission shall have the power of appreciation and action in

.4,
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‘suoh mattars - aoblon whose flrst form is that of a rocommon-

datlon to oease and’ dedist, but which may 1nolude Lhe authorlsa—

tion ot defen51ve measures, As a general moasuro, the Communlty

ha& 1nst1tuted a "boomerang” prooedure, made p0b91ble by Arblcle
91 (2) of the Rome'Troaty, whloh came 1nto force on Aprll 15th
this year. Under thig system, dumped goods may be ra- exported to
the dumping ceuntry free of duty. In thls-general field, a
number of cases are already under stﬁdy; although in some in-

stances investigation has leéd to the withdrawal of the original

" gomplaint.

On the question of State aldo, much prellmlnary work has
ccntred on the problums I mentioned at the beglnnlng of my talk
- that is, the borderllne bbLWGSH spocific state alds and general

measures which fall into othbr catagories of thg Treaty's provisions.

‘This question of interpretation, however, is only the first pro-
" blem. Kqually impdrtant, in my view, is that of notification

“procedurs, whereby -the Member States declare‘to the Commisaion

both existing and -any projected aids applicable by edch country.

Phis is particularly important in the case of projected aids,
- since the Commission must-have time to form“a reasoned’ judgment

-on their scope and likely ef{fet, in order to assess their com-

patibility with the Treaty. At the same time, special studies
are being made of special cases, of which the most important
1nstance 1s alds to shipbuilding. And already practlcal measures

have boen takbn ;n certain cases. In onc g¢ase, the Commission

‘sgggestpdhmpdlf;catlonb:tq certain Beolgian measures for the en-

couragement . of investments, and in another it suggested amcndments

- to a French decree to aid .industries which install certain

types of aquipment goods. I may add that in. these’instances,

thb Commls sion's suggestions were taken into account. In a third

| case the govurnmunt concernod de01ded to abolish the aid alto-

ga ther.r L _ B
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'The approximation of laws is a subject that falls: under'

";sﬁooiflc and general provisions of the Rome Treaty, the latter
boing in particular Articles 101 and 102. In addition, laws may
‘also be approximated by international convontion: Article 220
lists soveral subjeocts as a matter of priority. For the moment,
the Commission is taking action chiofly in some half- dozen
‘8eparate fields: The first concerns the protection of 1n-
dustrial property, where there will be either a harmonisétibn_
of existing municipal law or the establishment of a Community
convention on patents, trademarks, etc. - or a combination of
the two: Mr. Froschmayer of my department has already given you
some details on this subject. A second field in which the
Commission has been actiQe‘is that of public contracts,
where it is seuklng to eliminate restriction and discrimination
in the mattor of tenders, a third concerns technical and admin-
istrative obstacles to trade, including veterinary~regu1ations,
foodstuffs control, pharmaceutical rules; and regulations for
industrial -health and safety; a fourth covers rules concerning
discounts, premia, and surplus stock disposal; a fifth the
uniform recognition and execution of judicial decisions and
avards in civil and commercial matters; finally come arbitrati6n 
law and company law, Of these manifold tasks, it seems Iikely
that four at least ~ those concerning thé ﬁroteotion of industrial 
property, the recognition and sxecution of Judicial decisions, -
arbitration, and company law - may be-accomplished by means of
international conventions.

I have left until last the questlon of 1lscal prov151ons.

‘partly becauso of its 1mportanoe, and partly bacause of 1ts
‘difficulty. As I said carlier in this talk, the problem of '
turnover taxos is among the most prcss1ng, and hore the

Council of Ministors has alrcady accnpted the Gomm1s51on 5 pro-'
posal that rebates and. compensatory taxes shall not be modlfled?

A
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without prior consultation of tho Commission and of the

othor Mambor-States, to all of.whom reasons will have to be
submitted for the proposed change. But in addition, we bolieve
that so long as turnover taxes rumain unharmonised, the six
Governments will havae to co~oparate closely if the advantages
of the Common Market are not to be endangered. Only after

such harmonisation will the full bonefits in fact be felt.
Joint working groups are at present studying the various moans
of aohieving_harmonisation, including a singly general tax Jjust
before the retail stage, a single tax at the production stage,
. or an added value tax - in cach case with the possibility of
slightly varying supplumentary taxes at a low level to be
decided by each Momber State. We are hoping to submit concrete
proposals. on this subject during 1961, Meanwhile, a close
watch is being kept upon other aspects of the fiscal problem,
closely bound up with that élready mentioned, including coun-
tervailing duties and drawbacks, other indircct taxos, and the
’substitution of fiscal customs duties by excise duties, This
last point is of barticular dwportance to tho consumor, who
may woll feol that if sucﬁ excisv duties replaco the tariff
he already paid, the benefits to him of the Common Markct are

to some extent boing giphonad off before hs can enjoy them,

I could go on still further: but 1t scems to me thas I have
trespassad long cnough upon your paticnca. Indeed,'it is porhaps
fitting that I should closc this introductory specch by coming
back oncs more to the vonsumer and what he expects of the
Common Market. It is he, in fact, who stands to bonefit most
obviousl& from our compeutition policys but he does not. stand
to benefit aloﬁe. Firms, Governements, workers - all alike need
the guarahtees and benefits of a clear-cut and uniform policy.
And whon I look back at all the Juridical knots that I have
indicated this morning, I think you will agroe that the proceés
of unravélling thom in practice will provide ben.fits for the
bomﬁunity's lavyers too and perhaps oven for a numb.r of

lawyers outside the Comnon Markot.
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