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I  shal l  d.evote th is last  speech of  thg Inst i tute to t ry ing , ' : . ; i .
';t"t

to point  out  sone of  the main common features of  the 1egal  pattern ,4

of  the three European Conmunit ies.  I  am perfect ly aware that,  by . ' t l j i

d"oing so, I  wi l t  not  ac1d. anything to the extensive knowled.ge of  the , ' . : :

European Communlt ies that  the f  oregoing speeoh es have given /our 
: : : :

Right f rom the start ,  Prof .  Er ic STEIt f  n.ur,  by his comprehensive - t i .
.. . r :.t:

ta lk and. by his precise answersr made you fani l iar  wi th the legal  ' . i i - :
. : r 1 ; :

structure of  the European Community.  My ain wi l l  be . to subni t  to 
: , ' . - ;1

you a few remarks as to the special  1egal  conf: i t ions under which ;" , ' t i i-  
" l

European integrat ion is d.eveloping and. as to 'b.he legal  methods : i : .
. .1 ' . :

adopted. by the s ix countr ies to achieve this integrat ion.  , t , -
: ' i i .

I f  I  appear to.  be very systemat ic in d.oing so, I  would.  i i
' . ..'!::::.

ask you to excuse mer not only on the ground.s that  I  am a Frenchman, , , . i ,
' :  .  r . :

but on accoqnt of the very task that the program of this Institute , '..,;;
. . 

: .:::i:

has laid upon my shoulders . r.,r ' !
:-.=,, :.1::.' 
' 'li:

T h e w h o 1 e 1 e g a 1 $ y s t e m o f t h e E u r o p e a n C o m m u n i t y i s b a s e d . �
. : !

on the agreement of the Member States to submit to oommon rules anal .,1.:i
to t ransfer part  of  their  polvers to common rnst i tut ions.  ,  , ,  , ,

,. i ,,,.

,'i

LibrarY CoPl '.

't - ' ' 
'-'. ';i.;l:::
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AMERICAN FEDERATIOIiI AND EUR0PEAN COlitI,iIINITy

Such an agreement

o f  t h e  U n i t e d .  S t a t e s .  B u t

the  U .S .  f ec le ra l -  sys tem in

be  n i s lead . i ng .

must  seem very fami l iar  to  the lawyers

to  l ook  fo r  a  c lose  t ranspos i i ; i on  o f

the legal  system of  the Comrnuni ty  would

The soc io log lca l  con tex t  o f  the  Amer ican Federa t lon  and
that of  the European 0ommunity are ent i re ly d. i f ferent.  Even when
recal l lng the ear ly per iod of  the Amerj-can union, fund.amental
di f ferences appear,  3y and. Iarge, one language, one fai th,  one

sovereign and one larv created. such uni ty that ,  had.nf t  they found
in the Br i t lsh Crown one ennemy the Thir teen Colonies might have
become a Br i t ish Domj.nion. 0n the contrary,  the European Community
assenb les  tod .ay  s ix  separa te  na t ions ,  where  four  d . i f f  e ren t
languages are of f lc ia l ly  used and. s ix d. i f ferent States are fu l ly
c leve loped.  Moreover ,  h is tb ry ,  tha t  has  mad.e  the .  Amer ican s ta tes
more  and.  more  un i ted .  dur ing  the  pas t  two centur ies ,  has  made the
mehber countr ies of  the European Cornmunity more and more d. iv ided
up to  the  las t  f i f teen  . rears .  l t / i th in  these count r ies ,  c l . i f fe ren t
prob lem.s  have ar isen  and had to  be  d .ea l t  w i th ;  d l f fe ren t  po l i c ies

have been led .  wh ich  have resu l ted .  in  d . i f fe ren t  s t ruc tu res ,  bo th
economic  and.  po l i t i ca ] .  Even the  indus t r ia l  r r )vo lu t ion ,  though
af fec t ing  the  s ix  count r les ,  has  no t  c l rawn th , :m nearer  s ince  i t

/
has  deve loped in  separa te  marke ts  and mad"e  those count r ies  f ie r .ce
compet i to rs  when no t  enemies .

Th is  s i tua t ion  has  fa r - reach i -ng .  consequences  fo r  the
lega1 systems of  the European Community.  To an European lawyer two
of them are pecul iar ly str ik ing in comparisoir  vr i th the 1ega1
system of U.S'  The European Community has not fourrd.  the support  of
un i ty  o f  1aw vr i th in  the  rnember  count r ies ;  ne i ther  has  i t  been ab le
to  ach ieve ,  as  ye t  anyhow,  a  federa l  S ta te .

, / , .
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1 ) I n d " e e d " , t h e e x i s t e n c e o f ' ' g @ l i i n t h e U . S ' d . o e s

not mean that a s ingle law is apnl ied- throughout the nat ion.  :

Ft" tutory lavr hag,become more and more important in each State.

In the f ie ld.  of  "common lavrrr  i tsel f  ,  the Er ie Rai l road. c l .ecis. ion

seems to  have re jec ted .  s ince  l -g1 ,B the  long d iscussed.  t l -e , r r l  o f  a

I ' fed.eral  gener:al  common Iaw",  through which Just ice Story hai l

perhaps dreamt that  ' rcommon lawtt  may be some d-ay uni f ieCl in the

U,S.  But  i t  seems fa i t  to  assume tha t  the  adopt ion  o f  f i common lawr l

by al l  the Amerlcan States (y i t l  the famous except ion of  Louj-s iana

for which I  feel  as a Frenchman part ly responsible) has promoted

throughout the vrhole nat ion the reference to the same basio 1egal

pr inciples,  the use of  the sane 1ega1 methocLs; ancl  a cont inuous

compar ison o f  the  law in  the  d i f fe ren t  S ta tes ,  g rea t ly  he lped in

the last  years by the Restatement of  the Lavr and the State

Annota t ions .

No such support  is  ava1lab1e for t l  e legal  systen of  the

European Comrnuni ty.  The pr^sent Mernber States have much 1n commont

i t  i s  t rue .  The s ix  i l l ember  S ta tes  are  count r ies  o f  "C iv i l  Lawr ' ;

the i r  Codes,  most ly  i c l .en t ica l  a t  the  t ime o f  Napo leonr  a re  s t l l l

much a l ihe  in  some f ie ld .s .  But  the i r  separa te  evo lu t ion  dur ing  a

century and- a hal f  cf  h ig i r ly  important pol i t ical  and economic

events  has  led .  to  inpor tan t  mod i f i ca t ions  o f  the  Napo leon Codes 1n

most  count r i -os ,  and-  to  the  rep lacernent  o f  the :se  Codes by  new oneg 1n

Germany ar r r l  I te i l y .  Lega l  p r inc ip les  a re  s t i l . l  bas i "ca l l y  the  samet

but legal  textg d, j . f fer ,  dnr l  not  only on account of  the langua,gee.

Lega l  methods  and.  p rocedures  are  o f ten  d . i f fe ren t .

Matters have been made worse by the enormous increase of

economic  leg is la t ion  dur ing  the  present  century .  T lhereas  in . the

Ul . i ted  Sta tes  th ls  leg is la t ion  is  ma in ly  federa l  and there fore

singlel  each meirber country of  the European Comnunity has developecL

i ts own economic conoept ions and i ts own legaL :r" , r Ies and. publ io

organ iza t ions .  Compar ison is  d . i f f i cu l t  there fore ,  and even contac ts

between 14s,yers of  the s lx cotrntr ies have been scarce dur ing long
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. pe r l ods .  
As  a  resu l t ,  t he  ad .op t i on  and  app l i ca t i on  o f  common

rul -es ln  the European Communi ty  requi res pre l iminary explanat ions
and mutual  concesslons which have been .spared.  to  the Amer ican
Un ion  eve r  s ince  i t  was  env i saged . .

2 )  The  soc io log i ca l  rea$ons  b r i e f l y  reca l ted  above  have

a lso  p reven ted  the  Governmen ts  o f  t he  l / i enbe r  S ta tes  f rom se t t i ng

up a real -  feder+r .  s ta te.  They have t ransferred-  powers in  the

f le ld-  o f  econorny;  they have not  g lven a\yay the i r  r ights  of

sove re ign ty  as  rega rd -s  fo r  i ns tance  fo re ign  po l i cy  (excep to - . f o r

conmerc ia l  ma t te rs ) ,  a rmyr  po l i cg r f i nance ,  we l fa re ,  and  so  o r1 .
The hard .  core  o f  po l l t i ca ]  povrer  re rna ins  ves tec l  in  the  s ix
nat ions and not in the community,  contrary to what happens in a
federa l  s ta . te .  Th is  does  no t  p revent  to  make use v r i th in  the
Communi ty  o f  some federa l  techn iques .  But  i t  does  prevent  to  make
use o f  those federa l  techn iques  wh ich  are  based.  on  the  exerc ise
of  the  na t ionaL sovere ign ty  by  the  Federa l  s ta te ,  such as  the
d i rec t  en forcement  o f  dec is ions  by  the  fec le ra l  au thor i t ies  o r
the  recogn i t ion  o f  a  fu l l  fa l th  anc l  c red i t  b lause.

The legal  systenr of  the European Communlty is therefore
found-ed on  the  fac t  tha t  the  L{ember  S ta tes ,  rena in lng  present }y
sovere ign  in  the  po l i t j . ca l  f ie ld ,  have t rans fer red .  l i rn i ted .  povrers
in  the  f ie ld .  o f  economy,  ln  o rd .e r  to  a .ch leve  s t rec i f ied ,  ob jec t j -ves
vr i th wel l  d.ef ined means r

To s ta r t  un i t ing  these s ta tes ,  where  var ious  languages
aro  used. r  d i f fe ren t  lav rs  app l ied  and na t iona l  sovere ign t les  to  a
la rge  ex ten t  un touched. ,  o r ig ina l  methods  have been necessary .  I t
wouldnrt  be fa. i r  to judge them by comparison vr i th the achj-evements
of the American Federat ion.  They must be understood and. appreciated.
in  re la t ion  to  the  spec i f i c  p rob lems and s i tua t ion  o f  Europe.  fn
this l ightr  the Iegal  innovat ions aceepted already by the s ix

.Jr lR /  AO/ A6
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coun t r i es  may  be  cons ide red .  as  the  f i r s t  s teps  o f  a  revo lu t i on -
ary change in  the method.s of  in ternat ionar  par tnership.

TI{E COMBINATION OF COMI''iOIV RULES AND COMMO}I INSTITUTIONii

The agreement of  the Member States to submlt  to common
ru les  w i th ln  the  economic  f ie ld  o f  competence o f  the  Comr : run i ty
is  a t  f i r s t  s igh t  the  app l ica t ion  o f  a  c lass ica l  method. ,  even i f ,
as  ln  the  present  casee the  express i -on  ' rcommon ruresr f  i s  no t
appl ied- to mere adninistrat ive regul .at ions but also to binding
prov is lons  in  mat te rs  genera l l y  d .ec id -ed .  upon by  leg is la t i ve  ac ts .
A lmost  c la i l y r .  ind"epend.en t  S ta tes  comml t  themse lves  to  reo ip roca l
ob l iga t ions  tha t  fa l l  under  the  usua l  p r inc ip les  o f  in te rna t iona l
la lv.  And- in the econr:mic f ie ld such internat ional  organizat ions
a s  G . A . T . T .  ( G e n e r a l  A g r e e m e n t  o n  T a r i f f s  a n d  T r a d . e )  o r  0 , 8 ; 8 . c .
(o rgan iza t ion  fo r  European Eoonon ic  coopera t ion)  have a l ready
s h o w n  t h e  v a s t  p o s s i b i l i t i e s  o f  t h i s  m e t h o d . .

,  But thenr whx should the l , {ember sf ,a1ss also t ransfer
polrers to cormon fnst l tut ions ? Economy is nowad.ays an essent ia l
and '  w id 'e  f ie ld '  o f  ac t ion  fo r  the  Governments ,  the  most  impor tan t
perhaps .  Except  in  un lons  and fec le ra t ions  o f  S ta tesr  a  t rans fer  o f
povrer has never been done before on a broad. scale in t ]hat  matter.
Ti lhy does i t  prove necessary for  the Europeeun Community ? Because
in jo j .n ing the uuropean community,  the Menber states have not
onry  accepted  to  submi t  to  common economic  ru les ,  they  have aLso
agree i l  to  ru le  jo in t l y  the i r  economies ,  o r  a  very  s ign i f i c=n t  par t
o f  i t .  They  have no t  c lec lded.  a  mere  coopera t ion ;  they  have
accepted  in tegra t ion ,  v r i t i r  i t s  po l i t i ca l  mean ing .  And th ls  cou ld
not  be  done I ' r i thou t  t rans fer r ing  porvers  to  common Ins t i tu t ions
for  d i f fe ren t  purposes .

l . i :

'.;

;:.'

. / ' .
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'  ' l  1.) 
'The 

common rules must be applied. and enforced. lonran
equal -  basrs throughout ' the Oommuni ty .  Horv oould the ru les of
ra l - r  compe t i t i on  fo r  i ns tance  be  l n te rp re ted  and .  ca r r i ed  on
sepa:iat 'e'1y by the national Governments wlthout procluein.E .,
d i f f  e rences  tha t  l vou ld ,  ra j - se  susp lc ion ,  a i sc r im ina t i on  " .na
p o s s i b l y  r e t o r s i o n  ?

2) rn the economic f ierd anyhow, the t ransf.er of  a mere
execut ive povrer is not enough. The common rules can not provid.e
in  de ta i l  fo r  ac t ion  in  any  economic  s i tua t ion  l i ke ly  to  a l r i se .
A  cont inuous  ana lys is  i s  necessary ,  apprec ia t ions  have to  be
mad'e,  aet ion must be clecided and. carr ied.  on in relat ion wi th the
c i rcumstances .  In  th is  ac t ion ,  the  v iews o f the  na t iona l  govern-
ments  a re  bound to  be  d i f fe ren t ,  s ince  the  ba lance o f  ln te res ts
di f fers f rom one country to ancther.  A pol icy-rnaking porver nust
be  t rans f ,emed.  to  po l i t i ca l l y  con t ro l led .  common Ins t i tu t ions .

Thls pol icy-making power is al l  the more necessary that
the  Communi ty  sha l l r  &s  such,  assume in te rna t iona l  cormi tments .
How 1n the f le ld of  competence of  the Community cou1d j -nternat lonai
obl igat ions be negot iated. and. become bind. ing,  how courd the
Communi ty  as  such be  represented .  a t  the  non-member  S ta tes  or  in
the j .nternat ional  organizat , ions,  unless by conmon Inst i tut ions ?

1) The common rures can not al l  be set  up r ight  f rom
the s ta r t .  Nev I  economic  s i tua t ions  ar ise  . -  exper ience has  shown
that  the  economic  s i tua t ion  changes be tween the  negot ia t ions  o f
a Treaty 'and i ts entry into foroe i  nevr problems appear as the
prov is ions  o f  the  Trea ty  go  in to  app l i ca t ion .  These prov is ions
nust be colnFLeted. and clar i f ied,  as exper ience goes orrr  A Treaty
amend.ment can not be negot iateiL and adopted by the nat ionar
ParLiaments each t ime. A rwle-making povrer must be transfe:nred.
to  the  conmon Ins t i tu t ions  in  o rd .e r  to  imp lement  the  pr inc ip les
and '  ach ieve  the  ob jec t ives  es tab l i shed in  the  Trea t ies .
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:  . , i
' ' ' i :
. ' .

_ 
: '  : : " - : ' i :

. \
4) I\{oreover, the rures of the Treat.ies can not even be '. ' , '=

s e t u p o n c e f o r a 1 I . E x p e r r i e n c e m a y c a 1 1 n o t o n 1 y f o r i m p 1 e m e n t - �

a t ion brr t  for  ac l justment  of  the Tt 'eat ies.  The ru le-making power' -  - l l9: :  f -  :  --  -  -  
' : ' t t "- : t4

of  the common inst l tu t ions wi l l  then become rea,r ry  a rev iewing .=n * + +  v r t s l l  u s v v l l l s  r E q t . L J  ( a : f i t V l r ' : w f l f 6  

: , . . -

power ,  wh ich  must  o f  course  be  express ly  p rov ided J 'o r  i r '  the  . '=

Treatyl  and, loes not apply to those provis ions t t rat  are regard.ecl  .
' ::i:liL'::l

as fund.amenta l  and can only  be mod. i f ied.  through a new Treaty . , , .

l . ; ;

ak ing and 
t , ,

rev iewjng polvers have been granted.  wl th in  the European Communl ty  , .  , , , ,1
'.:l::i!,'

::il::'.t;jto the common lnst i tut ions vrhich Prof  .  Er io STEIN ,has, c lesor ibed ,  r . ; : '1r i i
'.::. 

i

I -: 1. ;:i;

The cornbination of colnmon rules and of cotnnon insti ' tutiorr, . ' t j j i

appl led to  broad.  .bas ic  economic f le ld i ;  is  the qr ig in .a l i ty  o f  the , ' ,  ,
: ," 

t,.1.jf'.i..i,

l ega1 sys tem o f  the  European Communi ty .  I t  i s  the  1ega1 means o f  ' ' r . ,

lntegrat ion,  as opposed. onths one hand. to inere t rade agreements
' : l ' t t : :+

between sovereign nat iong that are not prepared. to go further 1, , , , ,8
: . ' j ; : : :

t l ran d" ip lomat ic compromise -  or  lack.of  compromise -r .and. on the ' , , ; : ; . , ,1;

other hand to a Fed.eral  Const i tut ion.  ' , ' t : ; , -=
Lr l r l l f  o r lo  : : ' ' ' i : i ' i : : ' "...:,.,:i::::a

'  j : r  ' : : j ' ' : i i : : :

. j

'- :: :=.

j,:'l;
':

This combinat ion of  comnon rules ancl  conmon inst i tut ions
, :  , . ,ra ises problems akin to f  ecleral ism as regards,  balance of  powers , . . , , : , i , j : ;

betvreen the Member States and. the oonmon Inst i tut ions.  They may be ' .

solvecl  ln di f ferent ways as the exper iencer.of  the European
;r'l:j:::

Conmunity has. al read.y shown .  , , , , '#

E
The Coa l  and Stee l  Communi ty  has  been negot ia ted .  in  L95Ot  -  '

f ive yea"s af ter the end. of V/orld. War f I. .Mutuatr f ear and. suopicion , ' ' . : '-: i ;
wer !  s t i I l  very  f resh  in  the  peop l res t  minds .  0n  the  o ther .hand. ,  - . . .1 i

each rluropean country was seeking ecoriomic recoverJ: through
,.,,t.,..=

#
d ' i f fe ren t  ne thod.s ,  some suppogod.  to  be  very  l ihera l  and .some less . ] -li

National gover,nments ivere all jnsIined. to be cautious in surrend.ing 
'

their  so-vereign powers to common. Inst i tut ions in which sat their  . , ' , . . , ; :
:,..-,:

€ x  r e n e m i e s  a n d .  t h e  p o l i c y  o f  l r h i c h  c o u l d  n o t  b e  f o r e s e e n .  ; i ' , :

.::.:
:t
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For these reasons,  the European Coa1,  and.  Steel  Communi ty

Trea. ty ,  prov id.es for  :

1 )  .  I im i ted .  f i e l d  o f  j u r i sd . i c t i on ,  wh ich  ' even

regard-s coal  anc l  s tee l  leaves out  impor tant  mat ters  sut :h

o r  commerc ia l  po l i cy ,  and

wages

2)  fo r  de ta l led  mles  and guaranteesz  rvh ich  reduce the  .  .
scope of  pol icy-makinge rule-making and revierving powers t ransferrecl
to  the  conmon Ins t i tu t ions .  Und-er  those t im i ta t ions ,  the  Mernber -
States have agreecl  to vest  a l rnost al - I  the t ransferyed. powers
direct ly in an independ"ent borLy,  the HiSh Author i ty,  vrhich appears
as  a  s t rong eommon execut ive .  But  most  o f  po l i cy -mak lng  and.  ru le -
making d,ecis ions of  the Higir  Author i ty require the previous
consu l ta t ion  and 1n  the  impor tan t  i ssues  the  prev ious  consent ,  

:

sonet imes unan i -mous -  o f  the  counc i l  o f  i { in is te rs .

The combinat ion of  ruLes and. povrers is d. i f ferent in t f re
Rome Treaty establ ishlng in J-g57 the European Economic Community.
Mutuel conficlence had grown.. ' Ihg expertencerof the Coa] and Steel
Community had shown both that  a common pol icy was possible and useful ,
antl that economic integratlon could. only be caruied on successfully
i f  appl iecl  to the whole econony. This meant that  the 4luarantees of
the  Idember  S ta tes  shou ld  res ide  less  in  ru les  imposs ib le  to  lay  down
in the Treaty than 1n the inst l tut ional  pat t r ; rn of  the Comnunity.
T h e r e f o r e ,  1 n  t h e  E . E . c .  T r e a t y ,  a  v a s t  f l e r r l  o f  j u r i s d i c t i o n
includes almost the whole economy of  the Mern'ber-Stateg; very broacl
pol . icy-making powers are t ransferred in such matters as commercial
p o 1 i c y , a g r i c u 1 t u r a 1 p o 1 i c y , t r a n s p o r t a t i o n p o 1 i c y ; t h e c o m r � n o n

ins t i tu t ions  &re  en t i t lec l  to  es tab l - i sh  common ru les  in  o rd .e r  to
lmp lement  most  o f  the  prov is ions  o f  the  Trea ty ;  they  can occas iona l -
Iy  make dec is ionb comple t ing  and.  in  a  l im l ted  scope mod i fy ing  the
Treaty .

as

as

ruB/ 60/ 60 , / .  '
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The relat ive lack of  ru les in the Treaty and the o-rOad

t rans f  e r re< l  power ' r  ca l . l  f  o r  ac t ion  by  s t rong po l i t i ca l  ins t i tu t ions  r

As  long as  no  rea l  federa i  government  has  been se t  up ,  the  po l i t i ca l

respons ib i l i t y  I ies  ma inJy  w i th  the  na t iona l  governments .  { } re re-
fo rer  wh i le  the  execut ive  powers  are  t rans fer re i l  to  the  Cornmiss ion ,

the main pol icy-making, rule-making and reviewing povyers are

vested. in the Counci l  of  Ministers in which s i t  members of  the

Governments.  But the common interest  is  a lways taken into consj .d-er-

at ion.  The ind.epend"ent Commission has the in i t lat ive and part i -

c ipates in the making of  a l l  important d.ecis ions i  the Par l iarnentary

Assembly  par t i c ipa tes  in  the  mak ing  o f  a l l  impor tan t  regu la t ions

or  d . i rec t i ves  to  be  se t  up  by  the  common fns t i tu t ions ;  and the

Counc i l  o f  i l l i n is te rs  i s  o r  w i l l  be  en t i t led .  to  make most  o f  i t s

decis ions under a major i ty rule in or i ler  to avoid veto by a Member.-

S ta te  aga ins t  what  i s  cons id .e red  by  the  Commiss ion  and.  the  major i t y

to be the interest  of  the Comrnunl ty.

When oomprar ing hovr the powers are vested. in the common
j.nst i tut ions,  one might th ink that  the 1ega1 system of the

European Coal and Steel  Communlty,  where decis ions are mad.e by the
'H igh  Author i ty ,  i s  nearer  to  a  fed .era l  sys tem than tha t  o f  the

European l4conomic Community,  where c lecis ions are made by the

Counc i l .  Bu t  when cons id"er ing  the  ex ten t  o f  the  f ie ld  o f  ju r i s -

d lc t ion  and o f  the  pov /ers  t rans fer red  to  the  ( ,ommon lns t i tu t ions ,

the opposi te j -s t rue.  This conf j - rms that only an analysis of  the

conblnat ion of  conlmon rules and of  the t ransferred powers of  the

common inst i tut ions can give a fa i r  understand. ing of  the European

Comrnuni ty.

t rn the l ight  of  th is cornbinat ' ion of  ru les and powers,

the recent d"evelopments of  the European Community through the

Rome Treat ies are deoidedly a big step forward towa.rd.s unl ty,

wid.ening' the f ie ld. ' in whi-eh cdmmo'n.  rufes are appl iect .  and

transferr ing stronger povrers to the eommon inst i tut ions.e
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These rernarks explain the pecul j -ar  draf t ing of  tn" . ,
T rea t ies .  I t  has  heen a l read.y  no t iced .  by  Pro f .  s te in .  tha t  your  i

fed .era l  Const i tu t ion  es tab l i shes  the  fed .era l  ins t i tu t io r :s ,  d .e f ines

their  tnutual  re lat ionship and their  jur isdict ion rv i th rc ipect '  to

the  '5 ta tes ,  p rov id -es  lega l  p ro tec t ion  fo r  S ta tes  and lnd iv iduaIs ,

but d.oes not set  up rules for  substant ive p.ol ic ies,  vrhich ar je 1aid.

down in  federa l  s ta tu tes . i  ' I t  has  aLso been no t iced .  by  Mr .  Ver lo ren

van Thernaat that  the rules of  compet i t ion of  the Colnmon hlarket

might be easler to i .nterpret  'and apply i f  they had been stated.

in  th ree  bas ic  a r t i c les ,  ins tea i l ,  o f  s ix ty  wh ich  have to , ! ,?p .onb in 'ed . '
It rnust. be rernernbered that the national governments, rcrnaining .
por i t i ca l l y  respons ib le  to  the i r  peop le l  have sogght  to  L imi t  the  :
polrers t ransferred. to the common fnst i tut ions.

They have d"one i t  wi th a remarkable f lexibi l l ty . .  For \
each na t te r  concerned,  the  Trea t ies  de f ine  the  f ie ld  o f  oompetence

of the Comnruni ty,  l imi t  the scope of  t ransferred powers and provid.e

for a proced.ure. Thus the nationaL governnents, vrhi.th would. have

not accepted. an unl j -mited. t rensfer of  po\ i rers in economic matters as
a whole,  have gone as f ,ar  as they could in each matter towards

comnon r i rLes and. common povrers. ' I lore f lexlbi l i ty  st i l1 has been
reached. by the vot ing rules,  a unanimous consent of  the Counci l

of  Ministers d.ur ing the f i rst  years being of ten automat ical lyr

rep laeed.by  a  mer jo r i t y  vo te  la te r  on .  fh is  f lex lb l11 ty ,  the  resu l  b
of  a pragmatic approachr is certalnly one of  the main features

of the lega1 systen of  the l luropean Com,runi ty.  r t  may perhaps have
other appr icat ions in ca.sea where a t ransi t ion f rom nat ional

sdvereignty tovrard.s integrat ion proves necessary.

I t  does lead. though

inst i tut ional  maehinery.  Nelv

pattern of conimpn goverhrnent .

f rom the nat iong, l  governments

to a rather conplicaied: an&F.we€ik'"-" ' i t ' - ;r ' : !1' :".

s teps  towards .a ,s impLr . l r  and  s t ronger

require & shi f , t  of  pol i t ical  power .

towarcls the common' ins ti tuti o-ns_1.,**r*,...**,*r-

iP ' ' rg"os ' 's : \ ' r **3t* ' ' '
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- I I -

In th is l ight ,  the d. i reet  e lect ion of  the European Par l iarnentary

Assernbly by the peoples of  the community rnight be an issne of
great s igni f icance. Suoh an Assernbly,  e lected on a SqrLrf '€Dl i

po l i t i ca l  p la t fo rm to  ge t  homc & European po l i cy r  may have

enough lve igh t  to  be \a lLocated .  more  powers ,  bo th  fo r  con t ro t l ing

the Execut lve bod" ies and in the law-making process. The po.I i t icaf

reBponsibi l i ty  in [uropean matters vrould.  no more 1le eventual ly

with the nat ional  governments only!

v i l i th th is v iew in mind.,  1t  shourd.  be remind,ed. that  the

Treaties have provid.ed. that the Parliamsr tary Assemblyr oGtua1ly
composec l  o f  members  o f  the  na t iona l  Par l ianents ,  w i l l  roake proposa ls

fo r  i t s  own d . j . rec t  e lec t ion  by  the  peop les .o f  the  0ommuni ty .  A  '  i

special  working group has been created. wi th in the Asseurbly,

s ix  nonths  or  so 'ago.  Led by  a  Be lg ian  senator ,  M.  Dehousse,
this commlt tee has been going around. the s ix capi ta ls and" meet ing
in  each Member  S ta te  the  o f f i c ia l  c i rc les  and the  po l i t i ca l  par t ies ,

wi th a v iew to draf t  an agreement which could be f i rst  ad.opted by
the Assembly as a rvhole,  and. then subrni t ted ag a proposal-  of  th is

Assembly to the s ix lVlember States.  The f inal  word.  indeed. wi l l  be
up to the s i .x governments and even to the s ix par l laments,  who
must  approve the  agreemeht  p roposed.  by  the  Ass ;mb1y.  Most  p robab ly ,
c lur ing a t ransi t ional  per iod. l  a part  of  the nembers of  the
European Ass'bmb1y vr i l l  remain members chosen by ancl  among the

nat iona l  par l iaments ,  the  o ther  par t  be ing  d . i rec t l y  e lec ted  by  
'

the peopl"es.  r t  ls  ve"y lmportant,  in ord.er to make sure that

this European Assembly has pol l t ical  strength,  that  Leaders of
the  d i f fe ren t  po l i t i ca l  par t ies  in 'each count ry  s i t  in  the

Assemblyl  and these leaders might hesi tate to abandon their

t radi t ional  and rvel l  knovrn work in the:  nrr t ional  par l iaments,  to

run  fo r  the lEuropean e lec t ione and.  s i t :exc lus ive ly  in  the  Uuropean
A s s e m b 1 y . T h e t r a n S i t i o n a 1 p e r i o d ' , a s . w e 1 1 a g t h e c o m p a t j . b i 1 i t y

betwoen: t t re,r iat i :ona. l  a i id the European reprbsenta, t ionrrwi t rL, :help. ;  , , .  
, ,

t l re fornatign: 'of a i i t rong,pol i t i ,oal"Surop'ean Assenrbly. , I t  t ral f : i ,e..

hOped that the,,lsu,emb1y,,w,i.l l.bq,:abile to. dis'cuss the,,,report of .the;

r . l . ' . ' .
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working group next Sprlng. Then things wil l  be mad.e pub-l ic and

a'  proposal  n ight  be mad.e to  the Governments before the end of

th iF  yea r .  .

ENSURING EXECUTION OF THE COIVI,IUNITY tAW

whatever combinat i .on of  ru les ancl  povrers is adopted.,
the  resu l t  i s  tha t  common b ind ing  ru ies  a re  es tab l i shed,  whether
by  the  Trea ty  i t se l f  o r  by  ac ts  o f  the  eommon ins t l tu t ions .  As
has previously been explained.,  tbeee rnal  be sel f -€xecut ing
regu la t ions  or  d -ec is ions i  o r  a lso  c i i rec t i ves  rvh ich  b ind  the  

,
Member-States to which they are ad.dressed as to the resul t  to be
ach ievec l ,  wh i le  leav ing  to  na t iona l  Governments  o r  agenc ies
a competenca as to forms and. r f leans to be u.sed. The conmon rules,
as a vrhole,  form the Communj. ty 1avi .  Through which systerns ig
execut ion of  the Community law ensured. wi th ln the community ?

1) Execut ion by Memb_e,r  States rel ies on a few pr inciples 1aid.
d .ovrn  in  the  Trea t ies .

The main one ls t le d.uty for  each Member state to take
al l  general  or  part lcular measures whic l r  are a,ppropr iate for
ensur ing the carry ing out of  the obl lgat ions ar is ing out of
the  Trea ty  o r  resu l t ing :  f rom the  ac ts  o f  the  common ins t i tu [ons .
Th is  i s  the  bas is  o f  the  rvho le  lega l  sys teme ar rd . 'a  l r {emher  S ta te
oourd  no t  fa i l  to  fu l f i l  th is . fundamenta l  du ty  rv i thout
quest ioning the very existenoe of  the Comrnuni ty.

3ut,  each Member.  state cannot be t l te f inal  judge,of  i ts  .

own obl.igatigns under the COmmunity law. A speeial sys-teq1,,has '

been se t  up  by  the  Trea ty  to  se t t re  d isputes  on  th is  mat te r ,
and ttre Member fjtal .rs have undertaken not to submit a aisprrie , , '
concern-|ng the , in lerptetat ion or appl i  -ca, f , ion of  the Treaty to . . .
any methgd. of  set t rement other than those provid.ed. for  in the

..rrjetr; 
Ttiis pr:ovision niec,ruaas Tne trJlenber states rrour,,@
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before the Inte-rnat ionar Court  of  Just ice in Thc Hague. under
the Treaty,  the court  of  Just ice of  the community i -s j . r r i leed.

competent,  and rules supreme as far as such disputes are concerned.
The Commiss ion  and each, 'ember  S ta te  can re fe r  to  the  Cour t  o f

the Communlty any alleged infringement of the obligations under
Communi ty  law by  a  Member  S ta te .

Tt  shal t  be observedl  that  when a lVlember State intend.s

to if istitute proceed.ings before the Court of the Community against

another,  the matter must f i rst  be referreci  to the Comrnlseion which

must give a reasoned. opinion rv i th in a per iod of  three months.  Thus,

a d. ispute between &lernber States may be sett led.  by the Connission

wi thout  i t  be ing  necessary  to  re fe r  to  the  Cour t .  And i f  i t  does

go to the Court ,  the v iervs of  the Commission, speaking for the

common interest  of  the Community,  wi l l  be ta lcen into account as
rve l - l -  as  the  v iews o f  the  Member  S ta tes  invo lved in  the  d ispute .

i lp to nowr no Menber State has eve? inst i tuted such proceei l ihgg.

I t  sha1l  o lso be observed. that  when the Commission

consi-d,ers that  a S{ember State has fai ied.  to fu l f i l  one of  i ts

ob l iga t ions ,  i t  dus t  f  i r s t  ad .d . ress  a  reasoned op in ion  to .  th is

Member  S ta te  and Iay  down a  reasonab le  per iod  to  comply  w i th

the terns of  th is opinion. This procedure of  a previous reasoned

opinion, given af ter  requir ing the Member States to submlt  i ts

comments,  has p.roved. al . ready successful .  I t  may be not icei t  that

und.er the European Coal and. Steel-  Community Treaty,  the s&r lc resul t

is  achleved by a somewhat d. i f ferent,  and less f r iend. ly,  proceclure:

the High Author i ty,  af . ter  requir ing the Member btate to submit  i ts

comments ,  s ta tes  in  a  i lec is ion  tha t  th is  Member  S ta te  has  fa i led

ful f i l  one of  i ts  obl igat ions and. lays d.own a.  per iod.  to comply.

The Member State can then at tack the d,ecls ion of  the High Author i ty

before the Court  of  the.Community.  This procedure has also proved.

successful ,  a4;  leelst  fo:r  providing the Court  wi th cases and the

lawyers wi th extra-work !
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. . I f  the Cour t  o . f  Just ice f , ind.s  that  a .  Member State:has

indeed fa i led.  to  fu l f i1  any of  i ts  ob l igat ions under :  the Communi ty

IaI , r ,  the State must  take the measures requi red for  imple l re i r ia t ion

of  the:  judgnent  of  the Cour t .  I f  the Mernber  State fa i ls  to ' take ,

these measures,  the Communi ty  has no means to  enforce the Communi ty

l -aw,  In  some cases,  re tors ion heasures may be t r tJcen by the common

inst i tu t ionsr  or  r ry i th  the i r  authbr izat ion by the other  Member

S ta tes ,  t o  co r rec t  t he  consequences  o f  t he  fa i l u re .  Th i s  p rov l s ion ,

sqmewha t  t heo re t i  caL ,  ex i s t s  i n  t he  European  Goa l  and  S tee t r  T rea ty ,

bu t  has  no t  been  rep roduced .  i n  t he  Rome i rea t i es .  I n  rea l i t y ,

fai l ing to cornply wlth a decision of the Court sttr , t lng i ts

obl igat ions uncler the Treaty is highly improbable on the part  of

t h e i V I e m b e r s t a t e s w h 1 c h h a v e b e e n a n d . a r e g e n e r a 1 1 y c o n s c i o u s o f

their  1egal  obl igat ior ls r  A fa i lure vrould then mean that a Member

Sta te  i s  ques t ion ing  the  I ta f fec t io  soc le ta t i s i l  w i thout  wh ich  the

Comrnun i ty  can no t  l i ve r  e rC wouLd.  there fore  ra ise  a 'bas ic  po l i t i ca l

problem. I fhen draf t ing the Treaty,  the Member States have consic lerecl

tha t  such a  s i tua t lon  c ru ld  be  hand led  be tween then on  a  po l i t t ca l

anc l  no t  on  a  lega1 bas is .

2) ExeoFt ign of  the Community lavr by pplsons and enterpr isgF within

the Community do not ralse the same problens. : fhey must observe i

i )  the  se l f -execut ing  prov is ions  o f  the  Trea ty ;

i i ) ' t f re  p rov is ions  o f  the  regu la t ions  lssued.  by  the  eommon

Inst i tut ions,  which are al1 binding in every respect &r. ,+

direct ly appl icable in each Member State in the same rvay

as a nat ional  latv;

&s  we l l  as

i i i )  t h e  d e c l s i o n s  a d d r e s s e d .  t o  t h e m .  T l h i l e  t h e : : e g u l a t i o n s  a r e

publ ished. in the Off lc ia l  Journal  of  the Community,  the

dec is ions  are  no t i f i .ed .  to  the  ad .dressees  an t l  take  e f fec t

up.on such not i f icat ion.
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I f  intLiv id.uaLs cr enterp:r ises fa i l  to conply vr i t t r  their

obl igat ions und.er the Community Iaw, penal t ies may be :nposet l

upon them, These penalties shoulcl be the se.me throughc.,, it i ;h-b

Corrmunity when the same infr ingements are commit ted..  But penal

Iaw remains  a  mat te r .o f  the  competence o f  the  Mernber  S ta tes  and

is appl ied.  in each State by the nat ional  Courts.  No uni formity

can be reached" through penal law. The European Coal and Steel

community Treaty has therefore enpoqered. the High Aut l ror i ty to

apply pecuniary sanct ions or dai ly penal ty payments wi th in l imi ts

set up in the Treaty.  The person or enterpr ise concernecl  rnust be

previously required. to eubmit  i ts  comments.  The d.ecis ions inrposing
p e n a 1 t i e s m a y b e r e i e r r e d . t o t h e g e n e r a 1 j u r i s d i c t i o n o f t h e

Court ,  thus ent i t lecl  to annul  the d.ecis ion or mod. i fy the penal ty.

special  penal t ies have been provid.ei l  for ,  as has been explained

by I{r. Vogelaar, in EURAT0M Treaty. The EUROPEAN EC0NOMIC COMIIIUNITY

T r e a t y d ' o e s n o t 1 n s t 1 t u t e i t s e 1 f p e n a 1 t i e s , b u t t h e y w i 1 1 b " .

provided. for ,  whenever.necessary,  in the regulat ions issued. by

the  common ins t i tu t ions .

A special  systern of  enforcement of  pecuniary obl igat ions

is provided. for .  r t  v; i l1 apply to enforcement of  the above-

tnent ioned. penal t ies I  but  a lso to enf orcement of  the d.ecis ions of

t h e C o u r t . A s a 1 r e a d y n o t 1 c e c 1 , t h e C o m m u n i t y h a s n o m e a n S o f i t , 3

own for enforcing, such decis ions. The Treat ies have therefore , - .
st ipulatei l  that  forcecl  execut ion sha1I be automat ioal ly ensured. ' ' , , ' . . .

by  the  Member  S ta tes .  The wr i t  o f  execut ion  sha l l  be  serve( t  by
' :

t h e M e n b e r S t a t e s w i t h o r i t o t l r e r f o r n a 1 i t y t h a n t h e v e r i f i c a t i o n � � �

of  the authent ic i ty of  the decis ion issued. by the colrunon inst i tut i -ons, . . . ,

No previous review of thls d.ecision can be mad.e by any authority

of  the Member Sta. tes.

?his special  system. which has proved suocessful  on

several  occasions in cr , ,uI  and. steel  matters is typical  of  the

commrrnity. The common institutr-ons are the mind.l decid;Nng on
the basis of  comnon interest ,  The Mernber states are the a:rm,

bound to give fu} I  recogni t ion to the oomnon i lecis ions,  as to

the i r  own nat iona l  dec is ions . .
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THE JIIDICTAL CONTROL OF T}iS CCM}IUJIIr-Y I,,AW

, : The blncl i .ng eff.egt of the, . . -
States lanr t  upon the pr ivate persons

jud " i c ia l  con t ro l .  Two  ma in  p rob l -ems

Comraunj.ty law upon Me-mb'ei

o r  e n t e r p r i s e s  c a l l  f o r  a

a r i s e  !

1)  F i rs t ,  the  ru les  se t  up ,  i -n  the 'T iea t ies  themse lves  have

been accepted .  by  na t iona l  Governments  and.  Par l iaments .  The i r

ad.opt iorr  has fo l lowed. the same proced.ures and of fer  the same
guarantees  as  na t iona l  lav r .  Th is  i s  no t  the  case fo r  the  ru les

'  l ssuer l  by  the  common ins t i tu t ions ,  These shou ld  be  b ind . ing  :

on ly  as  fa r  as  the  l im i ta t ions  and, .guarantees  es tab l i shed,  in

the Treat ies have been observed..  Issued by v i r tue of  , t ransf ,erred

pov le rs ,  they  can no t  cxceed.  the  f ron t ie rs  o r  ignore  the  cond. i t lons
s e t  t o  t h  e  t r a n s f e r  o f  p o r v e r s .

Though the d,ef in i t ion of  these l i rn i ts and cond. i t ions is
a  iob  o f  g roa t  po l i t i ca l  s ign l f i cance,  the  Member  S ta tes  have

a g r e e d ' t h a t a 1 1 d ' i s p u t e s a r i s i n g o n t h i s m a t t e r s h o u 1 d . b e

reforrecl  to the Corr t  of  Just ice of  t l :e Community,  enpowered to
take f inal  d.ecis ions.  f t  shouLd. be remind-ed, that  the members

of the Court  serve fuI I  t ime and have to leave a.s ide any occupat ion
tha t  i s  cons id .e rec l  by  the  cour t  l t se I f  o r  by  the  counc i r  o f
N l in is te rs  f l s  lnconpat ib le  w i th  the i r  ac t i v i t y  as  judges  o f  the
E u r o p e a n C o m r n u n : l t y . T h e y a r e a n y h o w k e p t b u s y b y t l r i s a c t i v 1 t y .

0n  f i rs t  January  r96a,  the  cour t  o f  Jus t ice  wh ichr  aF you kn ,u ,

i s  a  s ing le  cour t  fo r  the  th ree  Communi t iese  has  been re fe r red .  to
fo r  1 !0  cases ,  ou t  o f  v rh ich  r17  concerned the  coa l  and s tee l

community,  and {  only concerning the Economic comrnuni ty.  These

f, igures ehould not raise c loubts as to the legal i ty of  the decis ions

of the Hlgh Author i ty.  Indeed.e out of  {8 d.ecls lons which haze been
given by the Court  on Coal and Stee1 matters on last  January lst ,

{O have been glvon in f ruvor of  thc High Author i ty.  The reason of
the higher number of 'cases regarding the CoaI and, Steel  Comnunity

is that  th is Community is in operat ion s ince eight ye&.rs,  whereas

thc two other Comnruni t ies are st i l l  very young.
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, : ,  
. r , , ,  _ _

r t  must  be s t regse-c l  t t ra t  the 'cour t  o f  
' the ' ,goamqni ty  

.
d -oes  no t  g i ve  op i t r i ons ,  save  i n  excep t i ona l  , occas j "ons  r i r l a ted .  t o
in ternat ional  agreements to  be conclud.ed by the Communi i i * " , t to"

by the Member States or  to  rev iewing of  the Coal  and.  Steel  T, reaty .
As a  ru le ,  the  cour t ,  samo as  the  u .s .  suprene cour t2  judges ' the
cases  pu , t  be fore  l t .  There fore ,  the  eommon ins t i tu t ions  must i  ' '

f i rst  issue their  rures.  But any of  the bind. ing acts lssuecl  by
the  H igh  Author i ty ,  the  Commiss ions  or  the  Counc i l s  o f  M in is te rs ,
can be suecl  before the Court  for  annulat ion i f  th is part icular
act  is  thought to have beon taken against  the t r rovis ions of  the
Treat ies .  By  annu l r ing  the  ac t  o r  par t  o f  i t ,  o r  by  re jec t ing
the clairn,  the Court  c lecides on the l inr i ts '  and cond, i t ions of  , the

t r a n s f e r o f p o w e r s g r a n t e d . t o t h e c o m m o n i n s t i t u t i o n s . T h e �

rea,sonings of  the Court  are therefore extrenely s igni f icant for
the checks and balances of  the European community.

This system can no! be appl ied i f  the oommon
have issued no  ac ts .  rnac t ion  may never theress  prove to
to  the  Trea t ies .  The comnron rns t i tu t ions  may there fore
to  ac t ,  and tho  cor r t  o f  Jus t ice  may be  re fe r red .  to  i f
no t  compl ied .  v r i th in  a  pcr iod .  o f  two months .

ins t i tu t ions

be contrary

be requi.red.

they have

0n account  o f  the  po l i t i ca l  mean lng  o f  the  deo is ions
o f t h e C o u r t , c 1 a i n r s a g a i n s t t h e , a c t s i s s u e d . b y t h e c o m I n o n

ins t i tu t ions  canr  &s  a  ru le ,  on ly  be  ra ised.  be fore  the  gour t  by ,
the l l lember States or the common Inst i tut ions.  Tl , /o large excent j .ons
are provided'  for .  0n the one hand.r  &11 indiv id"uaL or an entcrpr ise
can a lways  sue be fore  the  Cour t  a  dec is ion  o f  a  oommon ins t i tu t ion
addressed. to i t ,  c l i rect ly or ind. i rect ly.  On the other hand.1 indi-
vid.uals or enterprises can at an),! t iure allege the inapplicabil ity
of  a rcgulat ion of  a conmon inst i tut ion when this,  regulat ion is
invokecl  against  thqm in legal  proceedings,a But in th is]case, the
regulat ionr '  i f  found- coni  rary to the Treaty,  wi l l  not  be declared.
nu1 and vo id . t  i t  w i l l ' on ly  be  inapp l iqab le  in  tho ,cas je  oonoer r i6d . , . '

l .  : : : : : :  -  -

. . ' . : , : . t . '

;',,'.;.::":-,'
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i : - . :

2)  The second.  spec j  f i c  p rob lem o f  jud ic ia l  con t ro l  a r is ing  w i th in

the .Commun.* i ty relates to uni ty of  interpretat ion of  , the, ,0or i rmunrty
lawi . :3e ing  b ind- ing  and,se l f -execut lng ,  the  ru les  p rov i t led . , fo :e  in

siorrs oi '  thethe Treaty,  &s wel l  as in the regulat lons and ,d.eci

common inst i tut ions,  must be appl ied.  throughout the Community

by the nat ional  Courts,  This means that each nat ional  court  is

going to interpret the Community law 1n its own w&Jfr Even 1f

these courts are bound. themselves in their  own State by the

clecis ions of  the Nat iona] Supreme Court  t  at  least  s ix interpret-

at ions of  the Connunity 1aw mlght co-exist  wi th in the Community.

To avoid.  such legal  insecur i ty,  as wel l  as contradictory
j u d . g m e n t s w h i c h m i g h t 1 e a d ' t o n a t i o n a 1 d 1 s c r i m i n a t i o n s , t h e

Treat les  have se t  up  the  fo l low ing  pr inc ip les ,  sornewhat

d"ifferently applied. i.n tire EUROPEAN COAL AND STEEL COMI,IU}IITY

Treaty and. in the ROME Treat ies.

When a quest ion relat ing to interpretat ion of  Community

Iaw,  o r  to  the  va l id i ty  o f  ac ts  i ssued.  by  a  comnon ins t i tu t ion ,

is  ra ised  in  lega l  p roceed. ings  be fore  a  na t iona l  Cour t ,  the

Court  of  t l le Community is competent to pronounce upon thls

ques t ion  by  a  p re l im inary  d .ec is ion .  I f  the  na t iona l  0our t

consld.ers that  i ts judgments d.epend. on the answer to th is

quest ion,  l t  may request the Court  of  the Corr .nunl ty to give a
pne l in inary  dec is ion .  I f  i t  d .oes  no t  make th is  reques t ,  and.

that the quest ion of  interpretat ion or val id. i ty of  Cornmunity

1aw is reaI ly essent ia l  for  the oase involved. t  &yr appeal  vr i l l

be brought nost probably before the Nat ional  Supreme Court .

And the Nat ional  Supreme Court  is  bound. by the Treat ies to

request a prel lminary c lecis j -on f rom the Court  of  the Community.

A t  th is . l .as t  s tage o f  jud ie ia l  c 'on t ro l  by  na t iona l  Cour ts ,  the

Court of the Comnunity; must be referred. to and g:ive the final :
d .ec is ion  on  the  ques t ion  o f  Communi ty  law.

. - - -  t  t ^  J  z ^
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B e t t e r p e : l ' h a p s t h a n a n y o t h e r f i e } d ' , t h e o r g a n i z a t i o n � � �

of  a judic ia l  control  of  the Community:  lavr shorvs how the absenee
of  a  fec le ra l  S ta te  weakens . t  b  e  lega l  sys tem o f  thq  Communi ty .

Vr lhere are the Jud. ic iary Acts organiz lng federal  jur :Lsdic i ions

competent to d.eat wi th al l  eases involv ing federal  larv ? .Vfhere

is  the  procedure  o f  romova l ,  en t i t l i ng  the  de fendant  o r  the

Attorney General  to brJ-ng before the fe&eral  Courts any matter

re fe r red  to  a  S ta te  Cour t  i4  y1 |1 ioh  fed .era l  law is  be l ioved to  be

invo lvec t '?  l , {o re  s t i l l ,  where  is  a r t i c le  V I  paragraph 2  o f  U,S.

cons t i tu t ion  ensur ing  be fore  a l l  Cour ts ,  whethor  na t iona l  o r

fedcra l ,  the  abso lu te  suprernacy  o f  federa l  raw on tho  laws and

const i tu t ions  o f  the  Sta tes  ?  No d ,oubt  the  lawyer  wou ld .  w i1 l ing1y

accept  tha t  po l i t i ca l  d .ec is ions  cou ld .  enab le  h im to ' fo rge  such

lega1 ins t ruments .

But no t loubt c i ther that  as yet  the lawyer is grateful

for  the considerable steps taken by sovereign nat ions t ro pave the

way fo r  a  coherent  i f  no t  per fec t  Iega l  sys tem wi th in  the  Communi ty .

Far  d . i f fe ren t  f rom n  federa l ,  s ta te ,  the  communi ty  i s  a lso  fa r .

beyond. the usual  mcthocts of  inter:nat ional  lavr.  And how indeei l

c o u } d ' a r e a 1 a n d . 1 a s t i n g . E u r o p e . a n u n i t y d . e v e 1 o p b y t h e s e m e t h o d ' s , i

without any community lavr, arnd without a transfer of powers

ent l t l ing common inst i tut ions to implement or make the l .avr ancl

ensure  un l ty  o f  i t s  in te rpre ta t ion  ?

CO}m{UNITY. LA14I AND NATICNAL, IAWS

The agreement of  the Member States to make these steps

should.  not  be und"erstated..  I t  is  a l l  the more signi f icant that

i t  impl ies alread.y a .great inf luence of  Community law and common

inst i tut ions on nat ional  laws. rn the f  ierd o. f  pubLic Iaw, the

Member States are bound to change grad.ually many of the national

rules to cor.rply vr i th ihe Community law, whether i t  be in tar i f fs,

t .. -  . ' : : :. .  . - :
:  - . r : . . . : .
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. : ' , : .
: : i : , , :

r f :
: . : " '
::,'j '

, j a .

r i gh t  o f  es tab l i shmen t r ' o rgan iza t i on  o f  t he  ag r i cu l t u ra l  marke ts ,
or  in  ru les of  c ' r r ipct i t ion,  heal th  and.  safety ,  e tc .  But  the
i m p a c . t . o f 0 o n a u n i t y i a : ; . e x t t e n d s a 1 s o t o n a t i o n a I p r i v a t e . r i w ; �

under  the  an t i - t r us t  p rov i s ions  a t  l eas t ,  some con t rac ts ,  va l i d .
up" to then,  becone nu1 and vo id i  corpora.b ion law is  or  wi , r1 . 'be

af fected.  Even nat ional  penal  law is  modi f ied.  through the prov is ions
of  Es3511om Treaty s t ipu lat ing that  a  breach of  the secrecy obl igat lons
set  in  that  [ reaty  is  subject ,  as regards substance and.  jur isd. ic t ion,

to  the prov is ion of  the Mernber  States,  munic lpa l  law concern ing the
e n d a n g e r i n g o f i t s o v f n s e c u r i - t y o T c o n c e r n i n g t h e d . i s c 1 o s u r e o f

p r o f e s s l o n a l  s e c r e t s .  r

The in f luence of  Communi ty  Iaw on nat ional  const i tu t ional
law of  the Member s tates is  par t icu lar ly  s t r ik ing.  Belg iurn and.
tuxembourg have beon 1ed.  to  mod. i fy  or  s tar t  mod. i fy ing the i r  const i -
tut ion in ord.er to comply vri th their obl igatlons und.er the Community
1 a w . F r o m n o w o n , I i e n b e r S t a t e s r n a y b e o b 1 i g e d ' , w i t h o u t d ' e c i s i o n o f

the i r  nat ional  Par l iarnents,  by in ternat ional  agreenents conclud.ed.
b y t h e C o r n r r u n i t y 1 n t h e f i e 1 t L o f c o m m e r c i a I p o 1 i o y . N a t i o n a 1

leg i s t ra t i on  may  be  mod i f i ed  by  regu la t i ons  i ssued  by  the  conmon
inst i tu t ions vr i thout  prev lous decis ion of  the nat lonal  par l - ianentsr

The l ta l ian govcrnment  has been enpovrered.  for  a  t imi ted.  per ioc l .  to
tnake d 'ec is ions ln  the leg is la t ive f le ld  in  order  to  cornply  vr i th
the  ob l i ga t i ons  o f  t he  T rea ty .  The  sh i f t  o f  power  f rom the  na t i ona l
Par l iaments . to  the common inst i tu t ions is  so great  that ,  whi re
aocept ing rat i f icat ion of  the Bonre Treaty,  Germany hag issued
speeia l  ru les for  i ts  appl icat ion.  The Gernan Par l iament  has bound' ,
the Government  to  keep i t  in formed of  any i regulat io i is ' issu- :d by
the Councl l  o f  lU in is ters  r  no agreement  of  the German Government
in  the Counci l  be ing g iven prev ious to  th ls  in format ion vrhen the
proposed.  regulat ion inrp l ies a modi f icat ion of  the German 1aw.

, The whole reg.rr "y-btgr" of the six countries has been
s t a r t e d . t o m o v e b y t h e C o m r r u n i - t y . N a t i o n a 1 I a w i s o r v l i 1 1 b e

slorv ly  modi f ied.  toward.^r  harmonizat ion wi th  the ]aw of  the other
M c m b e r S j t a t e s . A n d ' i n e a c h M e n b e r s t a t e i s a n d w i 1 I . b e a p p 1 i e d ,

besides national lav, a Community law, more ancl more
inportant as the act ion of the oonnon inst i tut ions wi lr develop.

. , '  , , .  t , 1  
t , .
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CONCLUSION

, :j;

The pecuiiar regar Bystem of the communi-ty is rather 
t l :

'unusual. f  t  works through international law, as werr as with ,. ,r:

f  ed"era l  techniques.  I t  combines se l f  -execut i -ve Commtin l ty ,  1aw;  . ' t i

and.  act ion of  the Member States to  fu l f l I  the i r  ob l igat ior rse t : i

Scholars have been d iscuss ing warmly i ts  legal  nature,  ever  s ince -

the Coal a,nd Stee1 Comrnunity started.. ,  . , , , : i ; ,

Consic lered f rom the real is t ic  po int  o f  v iew that .  1aw 
"  

. ! ! :

is  naale of  exper tence and not  o f  theory,  these acad,emie d. is iu tes , '  
" ' i i ;

are not  so i rnpor tant  a f ter  a l l .  V{hen a young ch1ld grows,  the , , , : , ' , : " , . t1 !

whole fami ly  d. iscusses vrhether  i t  i -s  the very i rnage of  h is  fa ther  . . . " ' :

or  the l iv ing por t ra i t  o f  h is  dear  mother .  And eaoh one is  
, ' . i r :

probably  r ight  because the ch i lc l  d .oes walk  I lke h is  fa ther  but  , , i , :
'-..i.,il
',:' i,:iil.,does smi le  l ike h is  mother ;  and.  each one is  probably  wrong beeause 
'

..: .,:: ,.:
who can te11 rvhat the grown-up ts going to-be l ike. ? But the

,"1.
' , . i

c h i l d  d o e s n r t  c a r e  b e c a u s e  h e  k n o r v s  t h a t  h i s  j o b  i s  n o t  t o  b e  
. ' . :

^ a : l - -  a - ^ - l  l  -  t  r  
' : , ' , . , : : ' : a :

a l ike  bu t  to  1 ive .  The iob  o f  the  European Comrnun i ty  i s  to  l i ve ,  
' " i

and the C6yylpunity is d.oing it . . t '  ;- ' ; : ; t i :

. , i i,'::,a:i
what is important is that ,  uni t ing in the comnruni ty,  , ' *#. . : �

"  : 1 i : l ' ?

European countries are at work trying to solve. by nevr legar 
',,, ' '

t:a^*method's  the i r  anoient  and iml ta t lng l  wher :  not  t rag iarproble ins.  , . , : ; ! ,
:',t:;:.#
.:::i:a:iEi

European integration is a blg step towards endur.ing 
, ':#uni ty.  I t  is  a l -so a big step toward.s new appl l .cat ions of  t t re rulb 1, . , . '

o f  1aw in  in te rno t iona l  re la t ionsh ip .  I t  need.ed .  lega l  c - . :a t i veness .  ' i . , . , ; ,

There  has  been pLenty  to  meet  the  po l i t i ca l  requ i rements .  Th ls  : ' ,
' . : . : 1

shou ld  make  us  con f i den t  t ha t  by  a  j o in t ' e f f o r t  l awyers  v r i l l  be  
' , , i i ,

ab16 to meet al l  pol i t ioal requlrements aiming at a peaceful :$..: . '$$�

s o c l e t y .  , . : ;  .
, ,i,r,.it-t t 

'-ii-
,,,..,l,.:=

' 
tl : l::"''  

.  t . .  -1 :

. ', i..-:.

'.::":
.r ,: i':-.:
r:.:::., :i::

::t ' .::-:;

t  
' - . "

, / ,  ' : . , , t - '

, ;  
i i :  . . : . . -

-  . : l ; =
. ' .  . - :
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What is  a lso impor tant  is  that  European in tegrat ion
is  a eonstant lv  moving and improv ing process.  The f le ld  of  the
European Comrnunity is grad.ual- ly vi idening; the transferred powers
a re  ge t t i ng  more  impor tan t ;  po l i t i ca l  respons ib r l j . t y  i s  sh i f t i ng
gradual ly  f rom each nat ional  government  to  the cunnr . ,n  i -nst i tu t ions.
At  the same t inre,  act ion in  the outor  rvor ld  is  increasingiy
important; Mr. Rey has to1d. you about that, The European
comnuni ty  has to  be a moving process because i t  is  s tar t ing a
change,  And the most  ef f ic lent  change is  that  the people of
Europe begj -n to  look at  the i r  common future instaad of  gaz ing
exclus ive ly  at  the i r  nat ional  past ,

r  bc l ieve th is  to  be very l iopefu l  when we are a l1
fac ing  the  cha lLanges  o f  t he  50 rs .  y fe  w i l l  have  to  face  them
toge the r r  by  j o in t  ac t i on .  Th i s  mos t  succes fu l  f ns t i t u te  has
been a-contr ibut lon toward.s  such act ion,  for  which we fee l  very
g ra te fu l .

: . : , i i ,
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