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In addition to the draft Convention and the other instruments drawn up by the government
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This report takes account of the comments made by certain Governments and of the amend-
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mentary on the Convention signed in Lugano on 16 September 1988.
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CHAPTER 1

GENERAL CONSIDERATIONS

1. INTRODUCTORY REMARKS

1. The Lugano Convention, opened for signature on

16 September 1988, is concluded between the
Member States of the European Communities and
the Member States of the European Free Trade
Association (EFTA).

It will be referred to in this report as the ‘Lugano
Convention’ although during the preparatory pro-
ceedings it was known as the ‘Parallel Convention’.
It was given that name because it corresponds very
closely to the Brussels Convention of 27 September
1968 on jurisdiction and the enforcement of judg-
ments in civil and commercial matters, which was
concluded between the six original Community
Member States (') and adopted consequent upon
the accession of new Member States to the Com-
munities (2). For convenience, that Convention, in
its adopted form, will be referred to as the ‘Brussels
Convention’.

Although the Lugano Convention takes not only
its structure but also numerous provisions from the
Brussels Convention, it is nevertheless a separate
instrument.

. This report does not contain a detailed commen-
tary on all the provisions of the Lugano Conven-
tion.

Where provisions are identical to those of the Brus-
sels Convention, the reader should refer to the
existing reports by Mr P. Jenard on the 1968 Con-
vention, by Mr P. Schlosser on the 1978 Conven-
tion on the accession of Denmark, Ireland and the
United Kingdom and by Messrs Evrigenis and
Kerameus on the 1982 Convention on the acces-
sion of Greece (3).

The provisions in force in each of the EFTA Mem-
ber States on the recognition and enforcement of
foreign judgments and an account of the relevant
conventions concluded by those States with one
another or with Member States of the Communities
are not included in the body of this report but are
given in Annexes I and II. This different layout
from previous reports has been adopted so as not
to complicate the text.

2. JUSTIFICATION FOR AND BACKGROUND TO
THE LUGANO CONVENTION

. The European Communities and EFTA are at pres-
ent made up of a great many European countries
who share very similar conceptions of constitu-

tional (separation of powers between the legisla-
ture, the executive and the judiciary), legal (pri-
macy of the rule of law and the rights of the
individual) and economic matters (market econ-
omy).

The two organizations differ however with regard
to their objectives and institutions. That is why we
felt it useful to give a brief outline.

A. THE EUROPEAN COMMUNITIES

. The European Communities differ substantially

from the other international or European organiza-
tions on account of their particular aims and the
originality of their institutional machinery.

They pursue the specific objectives assigned to
them by the three Treaties establishing them
(ECSC, EEC and Euratom) but their ultimate
objective is to establish a real European union.

The economic dimension of this union in the mak-
ing is complemented by a political discussion
which is expressed through the medium of Euro-
pean Political Cooperation, by means of which the
Twelve endeavour to harmonize their foreign poli-
cies.

The construction of Europe initiated by the six
founding States (Belgium, the Federal Republic of
Germany, France, Italy, the Grand Duchy of Lux-
embourg and the Netherlands) took a step forward
with the signing first of all of the Treaty of Paris
(18 April 1951) which established the European
Coal and Steel Community (ECSC) and subse-
quently (on 25 March 1957) of the two Treaties of
Rome which laid the foundations of the European
Economic Community (EEC) and the European
Atomic Energy Community (Euratom).

Denmark, Ireland and the United Kingdom
acceded to those three Treaties on | January 1973
(the Nine), Greece on | January 1981 (the Ten),
Spain and Portugal on 1 January 1986 (the
Twelve).

The European Communities therefore currently
comprise twelve European countries which are
bound together by jointly undertaken commit-
ments.

. With the Single European Act, which entered into

force on | July 1987, a new stage was reached on
the path towards a European union. This new
Community legal instrument aims in particular at
the progressive establishment, over a period expir-
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ing on 31 December 1992, of a real internal market
providing for the free movement of goods, persons,
services and capital. It also aims at promoting sig-
nificant progress in both the monetary field and
new policy sectors (in particular the environment
and new technologies). It makes Community deci-
sion-making machinery more flexible in a number
of fields and, by means of treaty provisions, institu-
tionalizes European Political Cooperation.

. The institutional architecture of the Communities
rests on four pillars:

1. The Council of Ministers

The Council consists of the representatives of the
Member States and each Government delegates
one of its members to it, depending on the field of
competence and the nature of the subjects under
discussion.

The Ministers of Foreign Affairs coordinate gen-
eral Community policy.

The Council of Ministers is the Communities’ deci-
sion-making body. It participates in legislative
power and as such is empowered to take binding
measures in the form of Regulations or Directives
which are directly binding on the Member States
and/or their nationals. The Regulations are directly
applicable in the Member States, whereas Direc-
tives have to be incorporated into national legisla-
tion.

The Council’s decisions are prepared by the Perma-
nent Representatives Committee (Coreper), com-
posed of the Permanent Representatives of the
Member States to the European Communities.

The Council’s decisions are taken unanimously, by
a simple majority or by a qualified majority,
depending on the legal provisions on which they
are based.

The Single Act aims at multiplying the cases in
which a majority vote becomes standard practice,
so as to expedite the proceedings of an enlarged
Community.

Twice a year the European Council brings together
the Heads of State or of Government of the Mem-
ber States. This body, set up at the highest level on
a political basis in 1975, was given Treaty recogni-
tion following the adoption of the Single Act.

Its main task is to work out guidelines and give the
necessary impetus to the development of the Com-
munity process.

2. The Commission

The Commission currently consists of 17 members
chosen by common agreement by the Govern-
ments.

The Commission is the most original institution in
the Community’s institutional machinery. It cannot
be likened to a secretariat because the authors of
the Treaties chose to make it the prime mover of
European integration. It participates actively in the
preparation and formulation of the acts of the
Council by virtue of its power of initiative.

3. The Court of Justice

The role of the Court of Justice is to ensure that
Community law is obeyed in the implementation
of the three Treaties establishing the European
Communities. Its powers are manifold and it has
inter alia the power to give rulings in the form of
judgments on the validity of the acts of Com-
munity authorities and on the interpretation of the
Treaties and Community acts.

In its decisions, the Court has affirmed the preced-
ence of Community law over Member States’ con-
stitutional and legislative provisions.

Under the Luxembourg Protocol of 3 June 1971,
the Member States of the Communities conferred
jurisdiction upon the Court of Justice for giving
judgment on the interpretation of the 1968 Brussels
Convention, which is of particular concern to us.

4. The European Parliament

Since 1979 the Members of the European Parlia-
ment have been elected by direct universal suffrage
for a five-year term of office.

Although the European Parliament has quite exten-
sive powers of political supervision in respect of
the action of the Council and the Commission and
in the budgetary field, it does not however have
legislative powers similar to those of national Par-
liaments.

The Single Act contains new cooperation arrange-
ments designed to involve the Parliament more
closely in the exercise of the legislative power con-
ferred jointly upon the Council and the Commis-
sion.

. In conclusion, in the field under review, it should

be noted that:

1. the Lugano. Convention is linked to the 1968
Brussels Convention which is based on Article
220 of the Treaty establishing the European
Economic Community;

2. with regard to Community acts, legislative
power is mainly conferred upon the Council;






