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Policy, -
' the end of the transitional period of the Ureaty of Romdiu
Conmon 1
i - and the likely end of the periad in which the econonic
- Market e
o o and monetary union 13 to be established. This, there«f‘
Commission, k
i) fore, is a second transitionsl period which will also -
Brusse's ' _ ’
D . I hone - meae the anlarcement nf tha urAncan (':nmmnn<f§_¢_.:
Y eainlef N ' - ) ,
{i&é{ip— _ ~and the creation of a single treaty for all three of

L then - the Luropean Lconomic Community, buratom, and th
”(th{yr\c g

: 1 i European Coal and Steel Community,
Bor o o ,

N : During the transitional period under the Treaty of B
A o)
Khw*ﬂovuwﬁ, Rome the first thing that had to be done was to enact
S;wqu4hjij the statutory provisions necessary to implement )
M [JhgﬁjL Articles 85 and 86. The wost important instrument here
{
. was Regulation No. 17 of 6 February 1962, which created
(t/) 1}.{/6 {——- 7
the very basis for carrying out investigationa and .
I:ktq&f ravﬂbnﬁk’ enforoing decisionas. It was followed by a large nunbe ”; ."
Vw s g’ of implementing provisionse, for agriculture by
. o 1. Regulation No. 26, and for transport by Regulation
S&guhtdgprn — \L‘“fv 8 ' P y &
/ No, 1017/68 and additional implementing regulations,
}}um,lﬁl 197 |
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Leg¢a;a»ive acticn has not yet been ccmpleteé.

irﬁork in in hand, for instance, on a regulation introduc»‘”‘
7 \,«..ﬂg gt.f‘} S 5 ‘\?”"’L’ j : : f’:
1ng a“psviedvof limitationsfor proceedings in respect of3“ﬁh;J;:

aots that are punishable by fines.

Enlargement of the muropsan Lommunitiea will
naturally call for new transitional provisions, but these

Fe8e no special problems here.

The,situation'in'respect of the rules of compétition'
vill be more difficult, however, if heavily industrial-
ized Buropean éountries enter into associatiop égreements
with the Europeén Communities.  For these éountriée will
hardly be prepared to comply with a deciaion by the
Commisaion or the Court of Justice of the Europe#n
Communities without being represented on those bodies.
But. should special bodies be creuted for bhe purpoao,r
it would be difficult if not impoasible %o avoid diifor§r
ing interpretutions of the text of one and the same law,

‘and thie would do nobody any good.

The knottiest problems, though, are those that are

itablb to ariqé when the taek of werging the Treasties is
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£aeklcd, W%hat 15 to become of tho prohiblition of
+discrimination leid down by Article 60 of the ECSC
ITreaty? There is also the clause in the KEC Treaty
which requires that trade between Member Stutes must he B
likely to be affected before certain practicesn can bs
prohibited, This provision is not found in the ECSC
Treaty.r Should 4t he abolished for other sectors us
well, for instance for tho whole snergy ssctor or
parhaps for the raw matarial sectar sonersllv?  Gnapds
attention will also have to be paid to the question of
whether supervision of mergera, expressly provided for
in Article 66 of the ¥CSC Treaty, should be prescribed
for the other secfors too, and, if so. what shape it

should take.

30 much for legislation. lhera work on individuali7
" cases 1s concerned, exclusive dealing agreements
-ocoupled the centre of the stage at first . 4f only
because of tho large number of notifications reczived.
But these agreements were of partioular importance for
practical reamons as well, for they were a special

stumbling-block in the way of establishment of the
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Common Market in so far as they geave & dealer the
guarantee that it was only through him that the products

concerned could be obtained fn the area he had been

allocated, This guarantee was effected by obliging not "*=-7; 3

only wholesalers but also retailers not to export the
products, an arrangement which involved what was called
absolute territorial protection, The Commission's
decision 4n the Grundig-Consten case, whigh w

confirmed by the Court of Justice of the Luropean
Communities in all essentisl points, makes it clear that
absolute territorial protection is inadmissible. This
problem was largely.aolved through block exemption
Regulation No. 67/67, which permits exclusive dealing
agreements that are of the type desoribed in the regula«=
tion and in particular do not involve mbsolute terri
torial protection. In the seventies, we shall only

need to see that firms actually comply with these rules.

Unusually difficult questions arise in the field of
licensing and knowhow agreements. They were thoroughly g

discussed following an analysis of the sountent of almost
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506 notificationn. The only Comamission decision that ';‘
has 8o foar dealt with these problems is the one concern- S

ing Grundig-Consten,

The Court of Justice of the Euroﬁean Communities sejli
out its views on some basic questions in its Judgment o
the Grundig-Consten case, &gain in the Parke, Davis : 7?-
Judgment, and above all in the Sirena Jjudgnent of )
18 February 1971. A further case is now bafore the

[T S
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The Directorate~General for Competition is working j§
on a large number of cases in this field. Ve can therdy
fore expect that this set of problems will be clarified B :
comparatively soon in the seventies. As Mr Rewea will J  *£
be talking about this in the afternoon I want to be
brief. I only wish to emphasize that, ies the nstional B
markets become progressively integrated into the Comnon §
Market and economic union, licensing agreements will
take on special importance. Trade mark law and also
patent law, in particular, are time and again misused td  ';’

maintain the national frontiera by arranging for abscluf

o

territorial protection,. “here several firms are puartid

to such market-sharing, and where there is proof of thojﬁ
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-existence of agreements or congerted practices for the S .

purpose of market-sharing, I do not doubt that

Article 85 is applicable, To avoid any misunderstanding

however, I must say that, in my opinion, allocation to N
patent licensee of & apecific area within which to
operate is admissible. However, once a product has beemé;ﬂi.
legally put inte ecirculation it must be able to move
Vfreely within the Common Harket, The unly exception to

thia is when the product has been nanufactured by a firm |
without a licence to do oo in a pert of the Coumon Earke;'
where the patent 4s not protected. If this proguct wer:‘
aloco to move freely, the existence of the puatent would b

Jeopardized.

Trade mark law, on the other hand, cannot warrant
territorial restrictions as it only relates to the affix ‘_7 o
ing of a distinctive mark. This has been made clear by |

the Sirena Judgment,

Abuse of a dominant position where such a position
exists is another reason for challenging such markei-
sharing arrangements based on industrial property rights.ff»

This too follows from the Sirena judgment.
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In my view, competition policy in the next few yearg
will very largely be a matter of working on this set of

problems and generally applying the results obtained.

Where horizontal agresments ars concerned, forecas
are very difficult to make. work is in hand on all
important cases of this type. There 46 no prediciing

what wo shall be faced with herecs

X nevertheless wish to give a brief outline of foury

s8ets of problems which will be of particular importance.§

Firstly, there is the concept of concerted prace
tices, a matter currently before the Court of Justice 61
the kuropean Commﬁnitios in connection with the
Commission's dyestuff decision, Great significance
attaches to the interpretation of this concept, for the
prohibition of restrictive agreements increasingly leada ;_
firms to concert their behaviour only by word of mouth
or in another "informal' wanner. In proceedings insti-§§
tuted under the rules prohiditing restriciive ugreementvlf?
the parties would then claim that their identical behae |

viour was proupted purely by the conditions on the mark —
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You in therUnited States have ample experience of this
problem. —The,decisivé question here 1s not how the
concept "concerted practices" is defined but how charges
of concerted practices can be made to stick = in other
“words, what requirementé the evidence must satisfy in
order to be valid. The Court of Justice's judgment willl
therefore be of very great importance for tha Community's
2licy on rootrictive

-~ L
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Secondly, I should like to say a few words on the
problem. of corporate groups. Through its decisions in
Christiani & Nielsen and Kodak the Commission made it
clear that agreements between a parent company gnd its
wholly owned subsidiary cannot restrict competition,
since these firms cannot dbe considered as entering;into
- coupetition with each other, The points yet to be
clarified include, in particular, the degree of control
which still provides just sufficient grounde for assuming;‘ 

that there is no competition between two firms.

In this connection it should also be noted that, at
tho moment, & tendency is ewerging for horizontal ngrea=

ments to be partly replaced by the setting up of joint




subsidlaries, Where the parent companies opsrate in

the pame field 2s the joint subsidiary they then concert
their policies via this subsidiery. There have boeen no
Commission decisions on the subject so far, but the

problem is certain to arise soon. In such a case it

will, in my opinion, not be possible to say that competi - E
tion cannot take plauce hotween these parent companies.

On the contrary, T am inelined to beliave that sneh ecare i

may fall under Article 85. But this is probably a
subject which Mr Deringer will discusas in greater detail>

this afternoon.

The problem of corporate groups also played & role ;L,;j-
in the dyestuff case. Here, the Commission considers |
it proved that actlon was concerted between the parent
companies. The result was that the wholly owned subsi-§
diaries put up thedr prices in accordance with instruc-
tions from the parent company, The Commission thereforf‘_Tl
congidered that the responsibility lay with the parent '
companies and imposed fines on them, Where these paren
companies were not bused in the Common Market, the

Conmission mserved the dscision on onz of thoir
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subsldiariss.,  Here the Queagion-necessarily arises
whether the groups may plead the legal independence of
the subsidicry althoupgh itas policy is controlled by the
parent company. I hope that the Court of Justice will

soon rule on this point.

Thirdly, there are the specialization agresments,
Many medium~-sized firas can adjust to the larger market
only if they specialize,' The Commission hus authorized
sgveral such agreements, and further decisions are in
preparation. These decisions will form the basis of a

wéi:;t’exemption arrangenent and so will facilitate this

type of cooperation, The same is true of agreements on B
stundards and types,

Pourthli, I should like to refer to agreements on
Joint research and development and on exploitation of
the results of such cooperation, As outlined by the
Commission in its notice of 29 July 1968 on agreemoents,
decisions and concertaed practices relating to cooperation3
betwoun enterprises, cooperation in the field of remaarch':‘i“_“~

and developnent may genorally not be considered aa

.e./ooo



~yYestricting conpetition, in contrast to the obligation
to do no resesarch work in ssctors where in actual fact

n

[0

Joint research is being carried out. Hare, the
problem for competition lies in agreements on exploita-
tion of the results of éesearch. Given the great
importance that attaches today to research and develop- |
ment, we shall have to see whether cooperation of this,;
type can be facilitated by block exemption. Some

preparatory decisions have already been taken.

Last but not least, I ahould like to say a few
words on industrial camb%natiﬁn. a particularly importa

problen.

The Commission realizes that adjustment to the
EFrm Clmens f—vi f\iw«'\ ,
Common Market will call for many more gombitwurtitors,
especlally acroas frontiera. But it 4s also alive to
the need to prevent the establishment of monopolies on
the market -~ in other worda, to safeguard workable
competition. The Commission feels that all the possibil
lities available under the %Treaty must be taken advantag

of in order to call a halt to such monopolistic developB

ment. It 4s prepared to regard such cases as an abuse




by enterﬂrlsas of a domﬁnant position on the market.
&M,l‘/ }L.A.—,B-Gﬂ'\"a‘-ﬂ-‘? 4(#\#?; “‘s,""\ﬁ/)f "’l"‘v' V‘ P it I 24 /‘*ﬂ:' WA, .
mer&:iua&amhwﬁéweﬁ A decteronat et sttusds  lHovever,
,1 do not wish to go into detalls here, since Mr Deringer
will discuas this matter, too, in the afterncon. I hope
that in interpreting Article 86 the Court of Justice wil
follow the Commissidon, so that we shall not be too late
é.«i}‘WﬁA»v.{*ﬁ\-( »‘\';‘?-W\-\ !
in opposing cases of cembimesion-that jeopardize tirer Ve
3 é?(i cetive wess of
worRaErFEitered . competition. lere we realize that
Article 86 too is only an incomplete instrument, and tha
legislative measures will become indispenszable in this

decade., But we cannot just wait until this legislative

work has been dona.

The account I hgve given of the action taken in
individual cases would be incomplete if I did not empha-
size that the part of our activities which involves the
issue of authorizations will shrink more and more in the
seventies, For one thing, the work we have done so far
has enabled many points to be clarified, and for another
the old notifications will have been fully deslt with.

Even at the present stage, all new notifications and

requests are processed immediately.
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Cn the other hanas there will be an increase in ihe

casés where élandestine agreecments are challenged.
Careful observation of the market in the past twelvae
Years has made it possible to detect & whole string ofr
such agreements, Today, interpretation of Aprticle 85(1)2i'
has reached a stage where firms should, in general, no
longer find it difficult to see for thomselves vhether
thei infringe it, So, if they dlsregard these rules,
they will have to expect fines, on ihe lines of what

Happened in the quinine and dyestuff cases.

Lastly, it should be noted that, as the economic
and monetary union gakes shape, there will be more and
more instunces of agrecments and practices affecting
trade betveen Member States within the m;auing of the
Treaty. This means, however, that the Community's
competition law gains in importance while national law
is losing in importance. J do not know whether
Professoyr Rahl will diseuss this aapebt. Since competi-
tion policy is a part of economic policy, it is a
perfectly natural process. Ag you see, there will be no;

lack of problens in the seventiea!
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