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Whereas my honourable friond, Ambamsador Linthorst Homan,

has stroomed with ologuent success the role of the EEC in a world
context, my duty today seems rather to take the opposite line and
confront the world - and in particular the ecandidates for membership
= with the hard reslities of the internal market, show them what is
involved, and what may be expected once you are in and going through

the mills of legislative harmonization.

Certainly - to quote an old anti-Market pamphlet ~ "no ono
ever heard of a missionary jumping into the cannibala® pot just to
bring down the temperature"., Howover, if we bellove "Tho Boonomimt
(and who would not ? ), harmonization of logislation is not an ioeuo
which is likely to make anyone boil. In an articlo callod "Irosh alr

in the glasshouse" this famous weckly wrote last yoan

"It is in the dull work of harmonizing leginslatlon
and removing other barriers to a olnglo markot Lhnt

he hopes to shift thinge forward".

Maybe my words today will shake your boelief in the wisdom
of this gonewally so infallible magazine, just as mino wam nlightly

shaksn when [ read those cynical lines.

Anyway, to me harmonization work is the most heartwarming
thing a lawyer can do - short of being killed, of courso, as
Shakespeare advocated a long time before "The Economist" started

publicgtion.

I agree, however, that harmonizing national legislations may
constitute, if carried too far, a dangerous undertaking indeed. But

no'one wants to turn the EEC into a legal melting-pot : all convinced

. Buropeans are aware that this continent can only flourish if we

respect as much as possible one another's culture, habits and

traditions, which find their expression in the law.
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8o harmonization of legislation should never bocome a
mattor of "art for artls saka", never start living a life of its

own; but always be in the service of ecconomic necesszitios.

As a matter of fact, in a single Community market, goods,
porsons and business enterprises, capital and services should be
free to flow and go where they can be moet effectively utilized,
ag ig the case within any domestic market. Tho Treaty of Rome provides
for these frcedoms, and we are well on our way to oarryihg them into
effect. But, at a time when our political leaderswant to zo ahead
and fix a schedule for attaining a Iuropean economic and monetary
union, the full realigzation of such an internal market tecomes more
and more urgent - in fact; I should say it is even a prerequisite

for such a Union.

A single, common market, however, is not all the Treaty
prescribes. In addition, it provides for progressivoely approximating
the economic policies of Member States. Only when both elements
have been implemented, is the Community cxpected to lead our
peoples into the Buropean Promiscd Land by promoting "hroughout
the Community a harmonious development of economic activities, a
continuous and balanced expansion, increased stability, an ac-
celerated raising of the standard cof living, and closer relations

between its Member States", to quote Article 2 of the Treaty.

I would like to stress the words throughout the Community

used in this text. This means that the Treaty regards the develop-
ment of economic activities of the whole Community as its goal, not

those of each individual Membér State.

Thus, bueincss activities are measured in terms of their
contribution not to one single nation but to the Community of which
that nation is a part. This means that the Community refutes the
classic theory that in. Western Burope the nation-state is still the

best means of organizing economic activity effectively.

S
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t Obviously; no single national sdministration is entitled
to give priority to anything that goos beyond national interasts.
Therefore, the development of economic activitics throughout the
Community must be ontrusted to common institutions acting in-
dependently, although, of course, supervised and checked by the
membor governments and the roprasentatives of all citizons of the

Community.

The EEC aims to guarantee to any business enterprise within
the arca that even in tho long runm their freecdom of action, the
terms of their trade, and equal opporwunitics of competition will
not be disturbed by any national devico, law or administrative

action,

The most simple solution to avoid this would be,; of course,
not to allow national administrations to legislate at all. The
Treaty of Rome docs so in numerous cases, in particular when
national provisions or measures would be contrary to the main
purposes of the Treaty. For instance, it puts Member States under
the obligation to do away with discriminatory measures, to roefrain
from internal customs duties or charges having an equivalent effect,
to abolish progressively oxisting restrictions on'establishmenti
tho supply of services or the movement of capital and not to
introduce new ones, not to maintain in effoct any measures granting
special rights to public undertakings contrary to the common rules
of competition etc. Thore are, howevar, many other national pro-
visions which cannot simply be abolished or forbidden without
creating a vacuum or which by their differences alone constitute
an obstacle to the fulfilmont of the purposes of the Community,

It ie theore that legislative harmonization comes in.

- In compliance with the day's programme I should now like
ta discuss; from among tho numerous fields requiring harmonisation
of legislation; just four - tax harmonizationj the Buropean company;
. banking, =nd insurance, Obviously, in the time at my disposal I

_canmot enter into .detail.
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Thése four subjects must first of all be seen in the
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ﬁCrspéotiVG of minimizing the difforonces in the nationsl laws
in so far as they affect the establishment or the operabion of -
the Common Market. At tho same timo, thie effort scrve
fashion a new modern legal framework for transnationsl Com-

munity business.

Thie scems to imply that "transnational Community
business" is a good thing, requiring a bettsr legal climate

for its development. That is exactly what I mean to imply.

According to classic economic thinking, all national
economieé arec based on the idea that products move over the
whole world but that the factors of production should be
carsfully kopt within the national boundaries. By exportinz
more commodities and services than other nations, a surplus
accrues which enables the nation concerned to acquire wealth

and power.

The Community, however, pursues two aims simultancously
- which seems contradictory to this philoscphy. It promotes,
by the abolisament of custome duties, the export of products.
At the same time it permits the factors of production, i.e.
persons, including business enterprises; services end capital
to move freely across national boundaries, giving rise to
investment, production and employment in other Community
countries. As a result, more and more former national business
enterprises will become transnational and acquire foreign

substance,

In order to provide industries with the legal framework
needed to adapt themselves and benefit from the new dimensions
of the market, fiscal and other legislative barriers have to
be removed. This legal framcwork comes about by the harmoni-
zZation of exiéting national laws, including company, tax
and industrial property laﬁs, and, where necessary, by tho

croation of new, modern forms, such as the proposed Buropean

e

patont or the Buropsean form of company.
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Moreover, uniform conflict-of-laws rules have to be
established, such ag the Convention on recognition of companies,

n

)

the Convention on judicial juriadiction and execution of judgments

in civil and commercial cases, the proposod Conveniion on mergers !
between companies from more than ono member country and the Convention

on bankruptey law. All these conventions supplement, in a way, the

Treaty of Rome. They have been, or arc to be, concluded exclusively

among the Member Statcs of the Community, but any State that joins

the Community is

w0

upposed to adhere to them.

TAXATION

The scope of tax harmonization sometimes goes beyond the
purpose of helping industry to become multinational. What has been
done or proposed in the field of indirect taxation (TVA and excise
}duties) serves to guarantee fair bordor-tax adjustments. This
means that no charges shall be levied on imported products in excess -
of the charges levied on similar domestic products, and that tax
refunds on exported products shall not exceed the real internal
charges imposced on them, In the longer term, these Community tax
meagures are meant to permit the abolition of all internal border
controlsj this, however involves not only harmonization of the tax
systems and their bases of assessment, but also almost complete

approximation of tax rates for all consumption taxes.

New members, of course, must introduce the value-added
tax system (TVA) replacing other taxes such as the sales tax.
and comply with any measure relating to the TVA rates and excise
duties taken by the Community before their entry. For Britain
this may, at the most, mean a slight increase of its total in-
direct taxation - though the. increase is much smaller than e
Luiembourg, the Netherlands and the Federal Republic of Germany
are having to apply. On the other hand, it will involve a rather

rubstantial decrease of Britain's present heavy excise charges.

.




- TN AT
B R UL P

Thie loss of income for the Treasury, however, will be compensated

by yields from the general value-added tax.

Business in the Member States will profit by these tax
measures in so far as, from then on, cqual competitive conditions
will prevail throughout the Community in the field of indirect
taxation. Even greater benefit, however, may be derived from the
Community's activities in the field of corporation- and withholding-

taxes.

The contribution of corporation tax in relation to total
tax revenues is a rather small one (average for the Community,
7.5%; Great Britain, 7.9% ). Within the Six, the rates, the definition
of taxable profite, allowance for depreciation and other basic sle-~
ments of corporation taxation may vary, but at first sight there is
no need to bring them into line, although the difforences in corpo-
ration tax rate may have some influence on the decisions taken by
business entef@rises to invest in one rather than in another Member
State. Much more important -~ for business ~ is the avoidance of
double taxation, both at home and abroad. Two directives cover this

point :

The first directive grants cxemption from tax on dividends received
by parent companies from their subsidiaries abroad. In addition,
such dividends arc exempt from withhclding tax at the subsidiarics!
level. Parent companies may finally opt for taxation on a worldwide
basis, which, again, may encourage new economic activitics either

within the Community or abroad.

The second directive, applicable to merger-type operations, eliminates
any taxation on the transfer of property and on hidden resserves which
come to light while the merger is being carricd out. If, after the
merger, the activities of the absorbed company are carried on by its

merger partner in one form or another, all double taxation of the

Soes
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'profitsjis excluded, such taxes being Levied solely by the State
Whére these abtivitiesrtaké‘place. Furthermore, merged companies
may opt for being'taied in their ﬁomeland for all profits and
_losaeé made either within the Community or in non—membér countries,
deduction being éllowed for local taxes. This agein avoids double

taxation.

The Council of Ministers hesitates *o adopt this directive
in view of the differences in tax rates. Some Governments foar
indeed an encouragement to mergers by companies whose registered
office is in low-rate States, and consequent emigration of companies
whose office is in high~ra‘e States. This may ultimately lead to the

harmonization of corporation tax rates,.

The tendency to harmonize corporatigﬁ;fax rates is further
strengthened by the desire to develop a Community-wide industrial
policy ag well as g commoh policy on economic trends and the
Balanoe of payﬁents, the level of employment, and the stability of
price ievels. Mdreover, measures for regional development and
aids granted by Member States for the produotlon oi’ certain goods
or favouring certain undertakings are coming more and more to be
ECOnsidered as matters of common concern, not national ones, and
therefore calling for common action. Indeed; national-action in
those fields is becoming less effective as economic integration
progrosses, and these measures taken at national level oftzn
threaten to distort competition or adversely affect trade between

lember States and their industry.

Tdk measures, specifically corporation taxes, are often
used to carry out national policies. However, once the national
policies are replaced by Community policies, the Community itself
has to have at its disposal the necessary means for putting them
into effect. So the Community itself will have to decide on the tax
neasures which are instrumental to these policies. Otherwise, no

such Community Policy can be effective.

o/oao
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Tor theﬂe'reaéons, corporation taxes meom a necesgary objoctr
of harmonization; profits, losses, dopreciation, reserves, ctc.,
havé to be boﬁﬁd by common rulen,; permititing exceptions, freedoms
or reductions decided upon by the Community organs in order, for
instance, to accelerate or curb investment and regional development,
to raise or lower the level of employment, or to give ald to
declining industries, in the light of specific economic circum-~

gtances.

Since the intention is that I should deal with some other
fields of harmonization, I will leave tax matters now, though I
may return to them later on in connection with certain aspects of

insurance and banking.

THE BUROPEAN COMPANY

In June last year, the Commission put before the Council
of Ministers a proposal for a statute for a new uniform type of
limited company, the European company, with the request that it
should be embodied in a binding regulation and, once adopted, be

directly adopted, be directly applicable in each Member State.

As the proposed proposed statute contains 284 articles, it
is difficult to say much about it in a few words. fowever, I will

try |

At present, the matter is before the Iuropean Parliament
and, the Bconomic and Social Committee, and has already provoked
a mass of comments, literature, discussions, colloquia, praise
and criticism. That was exactly what was hoped for when the text
was drafted, and after the opinions of industrial organizations
and trade unions had heen given. The draft statute not only re-~
presents a new legal instrument, but also attenpts to furnish
gsolutions for problems that any company mey face in the future,

such as co-determination, rules goveraing groups of companies,etc,

e
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A number of tricky problems had to be solved, such as :
;whé may establisli such a company 7T Anyone, Community citizens Bnly,
exiéting corporats bodies, companies with or even without trang-
frontier interests ? The draft limits access to existing limited
companies whose registered office is within the Community. Only

they may create a Europcan company, in three cases 3

1) when a merger takes place between companies from difforent
Member States. In such a case the resulting company may be created

as g Buropean companys;

2) when two existing limited companies from different States want
to establish a subsidiary in the form of a Europsan . compainy;
ahd
3) when two companies from different States want to set up a holding

company.

The basic idea behind this restricted access is obviously
that Buropean companies should be an instrument for Luropsan business
cooperation, and not a sort of method for adding gocodwill to purely

Jocal.-business affairs.

The European company will have legal personality, recognized
in all Meber States, it may transfor its seat from one part of the
Community to another and may even have a seat in more than one
Member State, but not outside the Community. Ite capitl must be
divided into shares. The amount of its corporate capital differs
according to the way in which it comes into being. In the case of a
merger or the oreation of a holding company, a minimum capital of
500 000 units of account { 1 wnit of account = 1 US dollar) is re-
quired. In the case of a joint subsidiary the capital should be no
less than 250,000 u.a. Buropean companies have to be entered in a
register, like all limited companics on the continent. This rogiasteor
will be kept by the Court of Justice of the Buropean Communities

in Luxembours.

S
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Following the Dutch . and German pattarn, tho power within
0
+

the  compar.y lies in the hands of throe separate organs « tho

board of management, the supervisory board and the shareholders!
meeting. The majority of the board of management must be citizens

of the Member States,

The supervisory should have at least twelve members if
tho Buropean compainy is established in more than one Member State.
Co-determination of the workers is assured by the faét that
at least one third of its members have to be representabtiveos of
the company's ocmployees. The other two thirds are electod by the

chareholders! meeting.

The representatives of the employecs on the supervisory
beard arce elected by the company's central works council, which
ia turn is elected by local councils formed by employees from
all éhe different places where the Company carries on its business.
The central council is required to defend the interests of all
employecs of the business. It has the right to be informed about
the company's economic position -and gencral situation, and its
congent is needed for decisions by the management in so far as

they directly affect the position of the employees.

The company's balance sheet, its profit and loss account,
and a financial repori explaining these documents and commenting
on the company's situation have to be published, after having
been audited by independent auditors. Minority shareholders
may take legal action if they believe that the accounts or the
gpecial report were presented in a way that contravened the
provisions of the Statute. Debenture holders may also take

legal action, but only through their representaiives.
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Another set of rules deals with groups of companies of
which a Buropcan cémpauy may be a member. The mutual economioc
'and'finanoial rélationship between parents and subsidiairies of
the group have to be revesled by disclosure requirements and
consolidated accounts, so as 4o protect, in varticular, the

interests of the minority shareholders and creditors,

The Luropean company enjoys no special tax advantagés.
VSuch advantages would indeed distort competition with other types
of company. The Buropean company is subject to taxation at the
place where its management is carried on in the same way as other
business enterprises. Its main residence for tax purposes is at
that place. However,; the right to collect taxes on profits made
in ofher‘plaoes of business is a matter for the Member State
concerne@ The Community rules preventing double taxation will,

of course, be applicable.

The company may only transfer its main residence for tax
purposes from one State to another once every five years. In this
way a certain continuity in tax matters is guaranteed, and a limit
is put to too rapid "migration" for tax reasons only.
The question arises, of course, whether the European com-—
pany is a useful instrument for business integration. I cannot
give an. answer to that. The final reply can obviously only be

given by industry itself,

However, -this new logal form may help to eliminate not
only legal obstacles but above all psychological and éhauvinistic
factors which often prevent firms from joining forces with firms
of another nationality and to overcome distrust for the foreign
sconomic climate. National prestigo may be maintained by selecting
the Buropean-type company, in which the factor of national 'tv no

longer plays a rols. It seeme easier for old industries, often the

s
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pride of the nation, to become Euvopean than to fall into the
hands -of foreign rivals, lMoreover, new ventures will be facili-

tated when they are orgenized under the Buropean asgis.

IHSURANGH

1. In our modern world, in which people, goods and foreisn
investments are increasingly orossing national frountiers,
insvrance is becoming more and more international in character.
Ever bigger amounts are required to cover ever gréater risks.

Thus the insurance market of one single country - yes, even the
insurance market of the present six countries of the Furopean
Commuaity - is too small to fulfill its necessary economic
function all alone. The common insurance market therefore has

to remain open to outside insurers, in particular to the British
and the Swiss. But the Community also has to export its goods and
gervices, including those of its own insurance industry. It should
not only sit bacic and wait for the benefits from outside insurers
but should also conquer new markets abroad through an active,
expensionist business policy. Free access to the Buropean
insurance market may therefore only be grantoed oh a basis of re-
ciprocity. Moreover, in order to shield the Community's insurers
against dumping or unfair competition and to protect clients
against the insolvency of foreign insurers, a number of financial
requirements and standards have to be met by any foreign insurance
company desiring to operate within the Community. Obvicusly,
these financial standards must be at least equivalent to those

applied in our own insurance industry.

2. I may state 5 expectations based on the Treaty of Rome.

What is in the future for the Buropean insurance market

-0
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" a) That anybody ﬁiahing o insure himself must be free to turn
to any insurer of his choice at least within the whole Com=-
munity,regardless of whore the insurer's registered office is
located; for some particular types of risks one should be
even free to call uporn the international market (marine risks,

aviation transports);

b) That any insurer established in the Community must be enabled to
pursue his activities wherever he wants to, either by way of
establishment in other Community countries or by supplying ser-

vices across frontiers;

c) That insurance companies have free access to the capital markets

of all Member States if they want to increase their capitalj

d)rThat they can invest and locate their reserves in any place or

currency they wish, within the Community area;

e) That insurance must be given amvle opportunity to pursue its

activities outside the Community.

3. To attain these freedoms, further steps have to be taken to
prevent distortion of competition among insurance companies of

different countries and to protect the insured persons as well as
other creditors.

In particular in 5 different fislds s

a) The national rules on solvanoy and financial reserves have to be
brought into line. At present, these financial standards differ

considerably from one country to another.

b) Governmental controls on the financial capacity and financial
management of insurance companies must be made equivalent.
This will_ no doubt entail closer cooperation between the national
e control authorities, perhaps culminating in thé establishment

of one single Buropean coatrol board.

e




, o) For the same reasons, the main mandatory rules of muniocipal
- contract law have t0 be harmonized

National rules must be made equivalent throughout the Com-

jo ]
~

munity for compulsory liquidation (bankruptoy} of insurance
companies (for instance, to whom do technical reserves belong,

to the insured persons only or to other creditors as well ?).

-

e) The inéidence of taxation on the conclusion of insurance contracts
will have to be harmonized . (This &till varies considerably
throughout the Community - for instance, the tax on fire
insurance premiums is 30 % in France and 3 to 10 % in other

countries, )

These measures will clearly have to be taken without

being subjected to "dirigeste" or perfectionist tendencies,

4. Free access to the capital markets of other Conmunity countries,
free investment of funds, and freedom to locate technical services
will be facilitated, of course, once the currencies of Member States
are made exchangeable with each other at fixed parities. The plans
for a monetary wnion provide for such fixed rates. Investment
freedom for the insurers means that no Statc can be certain any
longer that very substantial amounts of insurance funds will be
invested at home. This sacrifice can only be asked of the me.ber
countries, if further economic integration is attained and their

budget policies are more closely aligned.

For sound reasons, industry and commerce, the clients
of the insurance business, are pressing for a liberal approach to
insurance. They reject binding tariffs or conditions, and accept
controls limited to essentials only. The Governments (apart from
the Dutch)? on the other hand, consider insurance a fine target
for detailed governmental controls, including price fixing and

close surveillance of management - in fact, even a target for

e
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';nationalizdtiop (Prahco) 'G@no“al 1y speakln@, continental

~insurance 1s split into small units which are only now beginning
5 : to morge into gxoups oi‘ more suitable size, and it stlll tends -

ito look at the new maxket with rather conservative prudenoe,

7 havlng,beenrused too 1ong to operating on a well-protected home

mérkef; The challenge of the Common Market, and the coming
““Britisch oompetition from within, may induce it to reorganize
‘and change ite present outlook.

BANKING

- Insurance and banking are two of the very few industries

which enjoy the honour of being mentioned in the Treaty of Rome.
~Article 61 says that "the liberalization of banking and insurance
‘services Connebted with movements of capital shall be effectsd in
harmony with the progressive liberalization of the movement of
oapitai". Banking, however, steals the show, as Article 57 mentions
it yet again by stipulating that directives for the coordination &
Athe legislative provisions of Member States concerning the protectlon

of savings, in particular the granting of credit and the exercice

of the banklng profession, shall be issued by unanimous vote of the

Council of Ministers. The Treaty makers were perhaps aware of wha®

the Freoncli economist Mr. Jacques RUEFF stated shortly after the

Second World War : "L'Burope se fers par la monnaie".

The link which the Treaty establishes between banking

activities and liberalization of the movement of capital does not
. sufficiently explain why little progress has so far been made in

the banking field. As a matter of fact, free movement of capital

has been almost completely attained within the Community. Crosg-

frontier banking services and the free establishment of agencies

and offices in other Member States, however, face difficulties

of another kind.

e
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In the first placc, commercial banks are still VGry,

imyortant instruments for any national monetary policy — herc tho

“control on bank reserves, and on bank and discount rates come to

mind. In the context of a future monetary union providing for

narrow margins of the exchange rates or even fixed parities between

‘national currencies, a uniform relationghip betweon the central

and commercial banks, and a complete liberalization of the invest-
9

ment market; banking operations will progressively enjoy the new

Buropean freedoms,

A Commission's proposal, at present before the Council,
gives more elbowroom on a limited scale, for setting up branches
or agoencies and supplying scrvices throughout the Community. Sych
branches and agencies, however, are subject to all local rules or
administrative measures, and their services are permitted in so
far as the transactions concerned are liberalized - that is to say
the proposal applies to commercial transactions only and not to the
granting of financial credits. In a later stage banking rezulations
themselves, including governmental contirol on banking activitics
may be approximated, leading eventually to uniform Buropean

banking legislation.

A Some other questions arise. For instance : do the diffe-
rences in the prescnt national banking systems hamper the omening-
up of the Buropean banking market ? In France and Italy, some of
the banks are nationalized, in the other countries they are not.

In Holland aﬁd Germany, commercial banks may exercice all sorts

of banking activities, such as effecting payments, taking deposits,
making loans, dealing on the stock exchange, and undertaking new
issues. In France, Belgium and Italy, on the contrary, the acti-
vities of deposit banks are distinct from those of the "banques

dltaffaires" (investment banks).

Further questions arise., For instance s what will be the

position of mortgage banks, investment trusts and the different

.
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types of savings banks; on what conditions wili they enjoy
froodom of eétablishment and freedom to supply services, and be
ablo to dnvest their funds wherever they desire within the
Community ? And then therc are the national tax differences in
finanoial operations which, in a free banking market, may distort
competition, affecting capital movements artificially ~ for
ingtance, discrimination in respect of withholding tax according
to the nationality of the bond- or shareholder, and tho difference
in rates between withholding taxes levied in one State and in

snother.

As the market widens out and cross~frontier operations
are liberalized, competition will grow, Thus, the danger of a
cerbein degree of "overbanking" may ariso, putting upon our banks
the burden of having to establish or maintain too many branch
offices and a cumbersome service systen.

.-

This may jeopardize the supply of services at the lowest
possible cost. Alrecady, the cost of issuing shares and bonds on
the stock exchange is said to bo much higher on the Continent tha-

in the United Kingdom or in the USA.

Real progrees permitting banks to benefit from a Com-
munity-wide internal market without administrativo barriers
will, I presume, start in two or three years! time.

Let us hope that by then Britisch representatives will be
sitting with us at the drawinz-board of legislative imagination.

X ,
X X
RS
Mr. Chairman, I have been obliged to cram too many

things into this short survey. However, I hope I have done

oS ens
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something to refute "Tho Fconomls‘t"'e verdict. It ig- not go
'dull, I feel, trying to phift our or*lnty forward by mod.o:c-m zing -
its le(fa.l f:c'ea,mewon:,ks Harmonizing leuslatlon is, in fact, a thrilli
enter'prls;e, to be carried out, of cours se, with prudence, if I may
80 paraphra.so tho motto of your Chamber.
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