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Introduction 

The creation of a larger economic area presenting the characteristics of a domestic 
market was among the main aims of the authors of the Treaties establishing the 
European Communities. 

Their concern was to eliminate the many barriers of all kinds erected between 
European countries over the centuries, so as to establish freedom of movement for 
persons pursuing economic activities, for goods, for services and capital throughout 
the European Community. 

The subject of this booklet is freedom of movement for persons within the Commu­
nity. 

A European Community worthy of the name is inconceivable without free move­
ment. The right to go from one country to another is important on several levels. 

On the human level first of all. A citizen of one Member State of the Community 
who goes to live and work in a second Member State, enjoying the same economic 
rights as its nationals, is exercising a new freedom, a new personal right. 

In economic and social terms freedom of movement is conducive to the proper 
functioning of the common market in that it affords every individual the opportunity 
to pursue his occupation anywhere in the Community. This freedom of choice is a 
major factor making for greater dynamism in economic life. 

In the current state of the labour market, with its intolerable level of unemployment, 
freedom of movement can be one means of bringing improvements, albeit only slight 
ones, in the employment situation. 

Mobility of labour can also be a contributory factor in harmonizing conditions of pay 
in a context of progress, which is another of the fundamental objectives of the 
Treaties. 

Freedom of movement is a far from notional right in the Community, since it has thus 
far been exercised by almost two million workers, almost all of them employees rather 
than self-employed. 
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In the professions, the numbers moving from one Member State of the Community to 
another to exercise the right to set up practice have been and remain low. That little 
use has as yet been made of the new facilities does not detract from their merits. The 
essential point is that it is possible in a number of the professions to take advantage of 
freedom of movement and the right of establishment in any Member State. 

The provisions on freedom of movement contained in the Treaties are not aimed at 
organizing Community-wide migratory movements, but seek to carry provide a wider 
area in which to carry on an occupation for those who wish to take advantage of it. 
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The EEC deals in tum, according to the same principles but with differences of 
approach, with freedom of movement for employees on the one hand and for self­
employed persons on the other. 

The. provisions on the mobility of employees are contained in Articles 48 et seq. of the 
EEC Treaty, which establish the rights of individuals and call for the 'abolition of any 
discrimination based on nationality between workers of the Member States as regards 
employment, remuneration and other conditions of work and employment'. 

Freedom of movement for the self-employed comprises both the right of establishment 
(Articles 52 et seq. of the EEC Treaty) and the freedom to provide services (Articles 
59 et seq.). 

The right of establishment implies moving on a lasting basis from one Member State to 
another to the purposes of carrying on an economic activity. 

The freedom to provide services, on the other hand, is akin to the free movement of 
both persons and goods. It is concerned essentially with a person's pursuit of an 
economic activity in a Member State other than that where he has his principal or 
secondary place of business. 

The right of establishment and the freedom to provide services are applicable both to 
natural persons and to legal persons carrying on an economic activity. The EEC 
Treaty thus makes clear the intention to open up the Community to all economic 
operators from all Member States. It is concerned primarily with industrial and 
commercial enterprises. In addition, the free movement of persons needs to be 
accompanied by a measure of freedom in the movement of capital and provisions on 
this matter are included in the EEC Treaty. 

For centuries past, the various Member States had generally restricted access to jobs 
in commerce and industry and practice in the professions to their own nationals, 
applying varyingly discretionary special conditions to foreign nationals. 

In bringing about a fundamental change in such attitudes, the European Community 
has started a process which will take years to run its course. It will be all the more 
successful if ordinary citizens press for their rights, with the support of political will 
and the backing of trade unions and trade associations. 

Application of these articles of the EEC Treaty is not enough in itself to remove all 
obstacles to the free movement of persons. 

Following elimination of clear-cut forms of discrimination, a wide variety of obstacles 
still subsists. The many stipulations laid down by States regarding the training of 
employed and self-employed workers, custom and practice in industry and commerce, 
even if not discriminatory in themselves, can impede the free movement of persons, if 
only because they differ from one country to another. For instance, where a Member 
State does not recognize a diploma awarded in another Member State, the holder has 
to sit for a second examination, a requirement which can be a serious obstacle to free 
movement .. 
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The Community will need to devote a great deal of time, patience and political will to 
the task of abolishing such obstacles, which it is tackling by a combination of abolition 
of discrimination on the ground of nationality or residence and adoption of legal acts 
harmonizing the conditions under which occupations are pursued. 

* 
• 

The following study is based on the nature of the obstacles that the European 
Community has eliminated or is endeavouring to eliminate. Following a brief outline 
of the rules contained in the Treaty (Chapter I) the various aspects of the problem are 
discussed in the following order: 

(i) the right of entry and residence (Chapter II), 

(ii) the right to take up and pursue economic activities (Chapter III), 

(iii) equality of treatment in other spheres (Chapter IV), 

(iv) other rules of conduct which could make for greater freedom of movement for 
persons in future (Chapter V). 

Article 69 of Treaty establishing the European Coal and Steel Community and 
Articles % et seq. of the Euratom Treaty contain a number of general provisions on 
freedom of movement for workers in their respective industries, but these provisions 
are not discussed here. 

The observations set out below refer to the rules on freedom of movement for persons, 
but it is important in practice that, by the terms of Articles 58 and 66 of the EEC 
Treaty, the rules on the right of establishment and freedom to provide services are 
equally applicable to 'companies or firms formed in accordance with the law of a 
Member State and having their registered office, central administration or principal 
place of business within the Community ... '. 
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I - Brief outline of the rules contained in the Treaty 

The Treaty's rules on the free movement of persons and services are contained in the 
first three chapters of Title III of Part 2 of the Treaty, entitled 'Foundations of the 
Community'. This demonstrates the importance attached to the matter by the 
authors of the Treaty. 

The rules set out in these three chapters of the Treaty - on workers, the right of 
establishment and services respectively - are in part an expansion of the general ban 
on all discrimination on grounds of nationality stipulated in Article 7. 

Each of these chapters lays upon the Member States the fundamental obligation to 
treat nationals of the other Member States on a basis of equality with their own 
nationals. Certain exceptions to the obligations laid down are specified. The 
Community institutions are authorized to issue directives harmonizing the Member 
States' laws. As experience has shown, uniform rules will help to make it easier in 
practice to move from one Member State to another for the purposes of carrying on an 
occupation. 

Article 48 stipulates that 'freedom of movement for workers' entails the 'abolition of 
any discrimination based on nationality between workers of the Member States as 
regards employment, remuneration and other conditions of work and employment', 
subject to 'limitations justified on grounds of public policy, public security or public 
health'. This article does not apply to 'employment in the public service'. Articles 
49 and 51 authorize the Council to introduce its various additional rules as necessary to 
make equality of treatment effective in practice. These are rules aimed in particular 
at: 

(i) ensuring that workers will not lose entitlement to social security benefits if they 
take up employment in another country; 

(ii) organizing cooperation between national employment services; 

(iii) abolishing national regulations and administrative practices which impose rules 
representing obstacles to foreign nationals' freedom of choice and equality of 
treatment with nationals in the sphere of employment. 

Articles 52 defines 'freedom of establishment', which includes 'the right to take up and 
pursue activities as self-employed persons . . . under the conditions laid down for its 
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own nationals by the law of the country where such establishment is effected'. Arti­
cle 59 and the third paragraph of Article 60 stipulate that restrictions on "freedom to 
provide services' within the Community which are not applicable to nationals shall be 
'abolished ... in respect of nationals of Member States who are established in a State of 
the Community other than that of the person for whom the services are intended'. 
Under the terms of Articles 56 and 66, the prohibition of such restrictions does not 
apply to national provisions making arrangements for special treatment of foreign 
nationals on grounds of public policy, public security or public health. Under 
Articles 55 and 66, the provisions of the Treaty do not apply to activities which are 
connected, even occasionally, with the exercise of official authority. The Council is 
also empowered to rule that the provisions of the Treaty do not apply to such 
activities, although it has never done this. 

Articles 57 and 66 empower the Council to issue directives on: 

(i) mutual recognition of diplomas, certificates and other evidence of formal 
qualifications; 

(ii) coordination of national provisions concerning the taking-up and pursuit of 
activities as self-employed persons. 

The Treaty also contains a series of provtstons which were important during the 
'transitional' period, namely the 12 years following the entry into force of the 
Treaty. This was the period to be used by the institutions to implement the Treaty's 
various provisions within the time-limits laid down. These transitional measures 
which are now of only historical interest, are discussed here only in so far as they are 
particularly pertinent to an understanding of the rules currently in force. 

In the case of Greece, the Member State to have joined the Community most recently, 
the provisions on the free movement of persons have been applicable since the date of 
accession, 1 January 1981, subject to the seven-year transitional period for workers. 

The Treaty thus provides the Community institutions with the means of securing 
effective freedom for persons to move between the Member States. The Commis­
sion has a duty to ensure that Member States comply with the prohibition of all 
discrimination against nationals of other Member States. Article 169 authorizes it to 
deliver a reasoned opinion to a Member State which fails to comply with the 
prohibition imposed by the Treaty and, if necessary, to bring the matter before the 
Court of Justice. Action by the Commission can thus be an effective complement to 
the opportunities available to citizens to bring actions before their national courts so as 
to prevail upon the national authorities to comply with the prohibition of restrictions. 

In addition, the Council has at its disposal a broad legal base on which to found rules 
aimed at harmonizing national laws where necessary for the purposes of putting the 
principle of free movement of persons into practice. The machinery is therefore 
available for bringing about a legal situation which, ideally, is none other than that 
which used to prevail in Europe, when craftsmen and other workers had no difficulty 
in plying their trade in the country of their choice. 

The task assigned to the Community institutions by the Treaty is not an easy one to 
accomplish, however. The barriers to free movement of persons which were erected 
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after the First World War were not solely attributable to a desire on the part of States 
to protect their own peoples against competition from foreign nationals. They derive 
equally from the increasingly extensive regulations applied in virtually all areas of 
economic life for the purposes of protecting consumers and savers, maintaining public 
security and so on, in the context of structures which are becoming increasingly 
complex while at the same time more and more political pressure is being brought to 
bear in terms of regulations and protection. The prohibitions laid down in the Treaty 
are not enough in themselves to remove the obstacles represented by the various 
conditions governing the pursuit of economic activities. Further action is needed to 
eliminate them by way of harmonization of the Member States' laws. 
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II - The right of entry and residence 

The right of nationals of Member States to work or pursue activities as self-employed 
persons anywhere in the Community necessarily entails the right to enter and reside in 
the Member State where they wish to work or pursue such activities. This right is 
also conferred by the Treaty. The implementing rules for the abolition of restrictions 
on movement and residence within the Community for nationals of Member States are 
laid down in Council Directive 68/360 of 15 October 1968 in the case of employed 
persons and Council Directive 73/148 of 21 May 1973 in the case of self-employed 
workers. The provisions of the two directives are identical in all their essentials. 

The following hold the right of entry and residence: 

(i) any national of a Member State wishing to enter another Member State in order 
to take up paid employment there, to establish himself or herself there for the 
purposes of pursuing a self-employed occupation, or to provide or receive a 
service; 

(ii) his or her spouse, their children and other members of their family, as specified in 
the directives mentioned above; these relations do not have to be nationals of a 
Member State. 

The right of entry is subject only to production of a valid identity card or passport. 

As proof of the right of residence, a 'residence permit for a national of a Member State 
of the European Community' is issued by the authorities in the country of residen­
ce. (The residence permit is not, however, required for certain short periods of 
residence.) The residence permit is issued on production by the person concerned of 
the document needed to enter the country. An applicant for a residence permit is 
also required to show proof that he or she comes within one of the classes of persons 
referred to in the directives. The permit is valid throughout the territory of the 
country of residence, and for a period of at least five years, renewable automatically 
on request. However, special rules are applicable in the case of residence permits 
issued for shorter periods, for instance to suppliers of services, or persons taking up 
jobs for limited periods. 

The Court of Justice has established that the right of residence is not subject to issue of 
the residence permit. Issue of the permit is no more than an administrative 
measure. The right of residence derives directly from the rules of the Treaty. Persons 
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failing to apply for a residence permit are liable to sanctions, but these should be 
commensurate with the offence, which would not in itself justify a prison sentence or 
expulsion, as witness the judgment of 8 April 1976 in Case 48/75 Royer. 

The right of residence and, ipso facto, a valid residence permit cannot be withdrawn 
from an employed or self-employed person solely on the ground that he is temporarily 
unfit for work as a result of illness or accident or, in the case of an employed person, 
because he is involuntarily unemployed. 

Member States can, however, refuse the right of entry and residence where such a 
decision is 'justified' on grounds of public policy, public security or public 
health. This possibility available to a Member State of turning away nationals of 
other Community countries at its border or expelling them after they have entered its 
territory could give rise to abuses, particularly since the concept of 'public policy and 
public security' has no clearly defined content, so that it is open to different 
interpretations by different countries. A broad interpretation of this concept could 
lead to restrictions on the free movement of persons which would be contrary to the 
aims of the Treaty. It is necessary to define the circumstances under which this 
derogation option can be invoked by Member States. The Court of Justice will 
frequently give such definitions. The Court has recognized that the concept of 
considerations of public policy can vary from one country to another or from one 
period to another and that Member States can be left some scope for assessment when 
applying it, but it has at the same time stressed that this concept should be interpreted 
narrowly and always be applied within the limits drawn by the Treaty and Community 
law, under monitoring by the Community institutions (see the judgment of 4 
December 1974 in Case 41/74 Van Duyn). 

A much earlier definition of the scope for invoking this derogation option which has 
proved equally important in practice was given in Council Directive 64/221 of 25 
February 1964. This directive contained, on the one hand, an enumeration of the 
circumstances which cannot be invoked as justification for refusing entry or for 
expulsion and, on the other hand, a series of rules on the procedure to be followed 
when nationals of Member States are liable to refusal of entry or expulsion. It states 
that economic reasons - such as the financial circumstances of such a national -
cannot be regarded as grounds of public policy, public security or public health 
justifying refusal of entry or expulsion, and that measures taken on the grounds of 
public policy or public security must be based exclusively on the personal conduct of 
the individual concerned; they cannot therefore rely on presumptions of actions that 
can be expected from the person, or category of person, in question. It also 
stipulated that a criminal conviction does not in itself constitute grounds for taking 
such measures. 

It follows from consistent rulings by the Court that the right of entry and residence of 
nationals of Member States can be founded directly on the rules of the Treaty and the 
directives adopted to implement it. This means that in the event of a dispute a person 
can have recourse to national courts to have his right of entry and residence 
upheld. The national courts are obliged to enforce the provisions of the Treaty and 
the directives referred to above. This was one of the points established in the 
judgment delivered in Case 41/74 Van Duyn. This direct applicability of Community 
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law in the Member States not only affords considerable legal protection to the 
Community nationals concerned, but also ensures that Community, law is applied 
uniformly and upheld in all Member States. 

The Court of Justice has had to interpret the content of these provisions in several of 
its judgments. For instance, in its judgment of 26 February 1975 in Case 67/74 
Bonsignore, it established that a Member State could not expel a national of another 
for the sole purpose of discouraging other foreigners from committing offences, or in 
other words that expulsion could not be justified purely on general preventive 
grounds. 

In its judgment of 28 October 1975 in Case 36n5 Rutili, it held, inter alia, that the issue 
of whether or not there was a sufficiently serious threat to public order had to be 
judged in each individual case in the light of the personal conduct of the individual 
concerned rather than on the basis of a generalization. 

The judgment delivered on 27 October 1977 in Case 30/77 Bouchereau, deals with the 
scope of the provision according to which criminal convictions do not in themselves 
constitute grounds for expulsion. In it the Court maintains that the authorities are 
required on each occasion to make a specific assessment from the standpoint of the 
considerations inherent in the maintenance of public order. This assessment does not 
necessarily coincide with those on which the criminal conviction was founded. It 
follows that a conviction serves as grounds only in so far as the circumstances leading 
up to it provide evidence of personal conduct representing an actual threat to public 
order. Thus, in addition to the disruption of public order associated with any breach 
of the law, there must be a sufficiently serious and real threat to a fundamental interest 
of society. 

The directive also provides an explicit list of the diseases providing legal grounds for 
the refusal of the right of entry to nationals of Member States; these are serious 
contagious diseases and a number of other diseases or like conditions, such as drug 
addiction or profound mental disturbance. 

The main requirements imposed by the directive on Member States handling such 
matters are as follows: 

(i) The decision to grant or refuse a residence permit must be taken as soon as 
possible and not later than six months from the date of application. 

(ii) The grounds for refusal of entry or expulsion must be stated, unless this is 
contrary to the interests of the security of the State involved. 

(iii) Notification of the decision must be given to the person concerned, stating the 
period allowed for leaving the territory; except in urgent cases, this period must 
not be less than 15 days if the person concerned has not yet been granted a 
residence permit and not less than one month in other cases. 

(iv) The person concerned must have the same legal remedies against such a decision 
as are available to nationals of the State concerned in respect of acts of the 
administration. 
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(v) The holder of a residence permit must have certain remedies, defined in the 
directive, against such a decision and must always have the assurance that the 
administration will not take any decision refusing to renew his residence permit or 
ordering his expulsion, except in special cases, until an opinion has been obtained 
from a competent authority, before which he must be allowed to submit his 
defence in person or, if he wishes, through a representative. 
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The Court of Justice has also had occasion to interpret the scope of these provts!Ons, 
for instance in its judgment, mentioned above, in Case 36/75 Rutili, and others 
delivered on 5 March 1980 and 22 May 1980 in Cases 98/79 Pecastaing and 139/79 
Santillo respectively. In its judgment in the Rutili case, it established that Member 
States are required to ensure that the persons concerned enjoy a twofold guarantee, 
first that they will be notified of the grounds of decisions affecting them and secondly 
that they will have a right of appeal. Consequently a Member State applying a 
restrictive measure is obliged to notify the person concerned, giving a full and detailed 
explanation of the grounds so that he is in a position to make proper arrangements for 
his defence. 
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III - The right to take up and pursue economic activities 

1. Economic activities and the persons entitled to pursue them 

The right to take up employment and to pursue self-employed activities on an equal 
footing with nationals is applicable to all jobs and self-employed occupations of an 
economic nature, which are not subject to the reservations discussed in Section 5 of 
this Chapter. 

This principle is also applicable to sportsmen and sportswomen, for instance, whether 
employed or self-employed, seeking the right of establishment or wishing to provide 
services. This was established by the Court of Justice in the judgments that it 
delivered on 12 December 1974 in Case 36/74 Walrave, which was concerned with 
professional racing cyclists, and on 14 July 1976 in Case 13/76 Dona, dealing with 
professional footballers. Following these judgments it is no longer possible to oppose 
the transfer of a footballer on the ground that he is a national of another Member 
State. The ban on discrimination does not, however, apply to the formation of a 
national team to represent its country. 

The Treaty's rules on the free movement of persons are also applicable to employment 
in sea and air transport, even though it may be possible to argue that Article 84(2) of 
the Treaty is to be interpreted as making an exception in the case of these two fields 
until such time as the Council should decide otherwise. 

In its judgment of 4 April 1974 in Case 167173 Commission v French Republic, the 
Court of Justice held that, given the general system of the Treaty, the general body of 
its provisions is applicable to all areas of economic life unless they are specifically 
excluded. Such an exclusion is contained in Article 61(1) in the case of the freedom 
to provide services - but not freedom of movement for workers or the right of 
establishment - in the field of transport. 

The position is not affected decisively according to whether a case is concerned with an 
employee, a self-employed activity or the provision of a service. The Court of Justice 
has emphasized on numerous occasions that the fundamental principle embodied in 
Article 7, namely the obligation laid on each Member State to refrain from all 
discrimination against nationals of other Member States, or to afford the same 
treatment to nationals of other Community countries as to its own nationals, is valid in 
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all three fields (see, for instance, the judgment delivered on 12 December 1974 in Case 
36/74 Walrave). 

The fact that these three fields are covered by three separate chapters of the Treaty 
was of some importance during the transitional period, when certain time-limits and 
procedures had to be observed in the process of putting the principle of equality of 
treatment into practice. 

The distinction made between the three fields still retains some significance, not least 
because there are objective differences between suppliers of services on the one hand 
and employees and persons wishing to exercise the right of establishment on the other 
hand. These differences can make for differences in the legal solutions adopted for 
the purposes of applying the principle of equality of treatment. 

In addition to this, some of the directives on harmonization of laws adopted by the 
Council for the purposes of attainment of the free movement of persons are concerned 
with the right of establishment only, while others are confined to the provision of 
services. 

There is also reason to suppose that objective differences in circumstances lead to the 
adoption of different rules according to circumstances. 

Normally, definition of the concept of 'worker' within the meaning of the Treaty 
should not pose problems. The manner in which it has been defined in the various 
countries can be taken as a basis, as long as it is consistent with Article 48(2) of the 
Treaty. One of the points made by the Court in its judgment in Case 75/63 was that 
the Treaty in mentioning certain aspects of the concept of 'worker', in such terms as of 
employment and remuneration, in Article 48(2), attributes a Community meaning to 
this concept, so that it falls within the scope of Community law. The decisive 
criterion is that the worker must be employed in an employer/employee relationship to 
carry out work for payment. 

The right bf establishment covers the taking-up and pursuit of actiVIties as a self­
employed person. The term 'establishment' is to be taken as meaning the setting-up 
in the country concerned of a permanent place of business to be the centre of the self­
employed person's economic activity, as when an individual decides to sever his links 
with his country of origin and set up in another Member State of the European 
Community. 

Such a place of business is called the principal place of business. However, the 
Treaty's rules on establishment also sanction the right to set up agencies, branches or 
subsidiaries in other Member States. Here again, a permanent place of business is 
set up in the country of establishment, but in this case it is not the centre of the 
person's economic activity and is defined as a secondary place of business. It should 
be remembered in this connection that rules on establishment apply to companies or 
firms, and this is where the right to set up secondary places of business is particularly 
important. 
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The difference between employment and establishment lies in the fact that the activity 
is pursued for payment in the service of another person in the former case, and in the 
interest of the person concerned himself and on his own responsibility in the latter 
case. The main difference between establishment and the provision of services is that 
the former entails the setting-up of a permanent place of business whereas the latter 
does not. 

According to Article 60 of the Treaty, services are considered to be 'services' within 
the meaning of the Treaty where they are normally provided for remuneration, in so 
far as they are not governed by the provisions relating to freedom of movement for 
goods, capital and persons. This definition shows that the authors of the Treaty were 
concerned to ensure that the provisions on the free movement of persons cover all 
actlvttles. A definition which is framed in a purely negative form - stating that 
services are forms of self-employed activity which are not governed by other 
provisions in the Treaty - is lacking in clarity. However, a definition in positive 
terms would be very difficult to formulate. 

The following would be among the main criteria recommending themselves for 
incorporation in such a definition: the activity should be limited in time, it should 
normally be undertaken for remuneration, and it should involve some form of trans­
frontier movement. The importance of limitation in time of the provision of services 
should not be exaggerated; it is far from difficult to think of cases in which large-scale 
contract work undertaken outside the country of establishment involves a lengthy 
time-scale, or indeed one in which the scale of the service is such that it necessitates 
acquisition of real estate property in the country where it is to be provided. The most 
important feature in such cases is the crossing of a frontier. The service is 
characterized by the fact that the person providing it remains established in his own 
country. Only his services cross the frontier. 

The situation envisaged primarily in Article 60 of the Treaty is that in which the person 
providing the service himself crosses the frontier between his own country and the 
country where the service is to be provided. However, the rules of the Treaty also 
cover the situation in which the person for whom the service is to be provided crosses 
the frontier and that in which both parties remain in their respective countries and only 
the service crosses the frontier. To give examples of these three situations, in the first 
case a lawyer may himself go to see a client in another country, in the second he may 
be visited in his chambers by a foreign client, and in the third he may give advice by 
correspondence across the frontier. 

If the Treaty concentrates on laying down rules for cases in which the person providing 
a service travels to another country, it is because such cases present that other country 
with problems in that it is obliged to apply its laws to the person providing the service 
on the same basis. as to its own nationals operating locally so that no loopholes are left 
open for the person providing the service. At the same time, such cases offer the 
authorities in the country where the service is provided practical opportunities for 
discriminating against a foreign provider of services, so that they would probably have 
a greater propensity to do so. On the other hand, the person providing the service 
will find it burdensome to have to comply with the laws of both his country of 
establishment and the other country where the service is to be provided. 
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The task of clearly defining what is to be understood by 'establishment' and 'services' 
within the meaning of the Treaty can be problematical. The position of a person 
exercising the right of establishment is characterized by the fact that he forms durable 
ties with the country of establishment, in contrast with a person providing a service, 
who maintains his ties with another country. Because of this, it is possible for the 
prohibition on all discrimination to lead to different results in the case of establishment 
on the one hand and that of provision of services on the other. Such differences are 
discussed in Section 3, where the content of the ban on all discrimination is examined. 

2. Attainment of freedom of movement for persons during the 
transitional period 

Article 48 of the Treaty stipulated that freedom of movement for workers was to be 
secured by the end of the transitional period at the latest, i.e. by 1 January 
1970. Similarly, Articles 52 and 59 required that restrictions on the freedom of 
establishment and freedom to provide services were to be progressively abolished 
during the transitional period. 

The first steps towards the freedom of movement for workers were taken in 1961 and 
1964, with the adoption of Council Regulations which were subsequently replaced by 
Council Regulation No 1612168 of 15 October 1968 on freedom of movement for 
workers within the Community. This third regulation contained the definitive 
provisions for freedom of movement for workers and their families. It is stated in the 
recitals of the regulation that freedom of movement constitutes a fundamental right of 
workers and at the same time one of the means which help to satisfy the requirements 
of the economies of the Member States and afford workers the opportunity to improve 
their living and working conditions, thus promoting upward social mobility. This 
Regulation is still in force. However, as will be seen in Section 3, the prohibition on 
all discrimination embodied in Article 7 of the Treaty has remained directly applicable 
since the end of the transitional period, so that a worker can still invoke this article as 
such before national authorities and courts. 

The legal importance of the Regulation therefore lies in the additions it makes to the 
provisions on workers in the Treaty. The provisions of the Regulation are also 
directly applicable in the Member States. National measures to incorporate them 
into national legislation are not required, nor indeed is such action authorized. They 
are applicable in the various countries in the form and with the content adopted by the 
Council. The contents of the Regulation spell out detailed provisions on application 
of the principle of equality of treatment (which are examined in the following 
sections), and special provisions concerning the setting-up of close cooperation 
between central employment services in the Member States by measures aimed at 
creating a balance between supply and demand on the labour market. 

The provisions of the Regulation are based on the principle that vacancies notified to 
the employment services in a Member State which it has not been possible to fill from 
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the national labour market must be communicated to the employment services in a 
Member State which has indicated· that it has manpower available in the appropriate 
occupations. 

When this is done, job applicants from other Member States are given priority for a 
certain period of time over applicants from third countries. 

As regards the right of establishment and freedom to supply services, the Treaty had 
stipulated that the abolition of restrictions would be organized progressively by the 
adoption, during the transitional period, of Council directives covering the various 
fields of activity. 

In Articles 54 and 63 it had stipulated that the Council, acting on proposals from the 
Commission, would draw up programmes for the abolition of restrictions in these two 
fields. 

This was done on 18 December 1961, when the Council adopted two general 
programmes for the abolition of restrictions on the freedom of establishment and 
freedom to provide services respectively. These programmes define the persons and 
companies or firms eligible to 'benefit' from the liberalization of the movement of 
persons, giving a series of examples of discriminatory national provisions and practices 
to be abolished and fixing the time-limits within which freedom of movement is to be 
attained in the various fields of activity. 

These programmes would not have been enough in themselves, however, and the 
abolition of restrictions etc., required the issue of Council directives. Indirectly, 
though, the programmes have a certain legal importance, since many Council 
directives refer to them and it can be assumed that the examples of discriminatory 
provisions and practices given in the programmes will continue to be deemed 
prohibited forms of discrimination by the Court of Justice. 

During the transitional period the Council adopted a series of directives, which are 
legal acts, setting down rules which the Member States were required to incorporate 
into their national laws within prescribed time-limits. The directives issued during 
this period were of two types: directives on liberalization, the aim of which was to 
oblige Member States to abolish provisions and restrictive practices which discrimi­
nated against nationals of other Member States, and directives on harmonization of 
national laws regulating economic activities, such as the directives on mutual 
recognition of diplomas. 

The Council adopted more than 30 directives abolishing restrictions during the period 
prior to the judgment delivered on 21 June 1974 by the Court of Justice in Case 2174 
Reyners .. They each indicate the field or fields in which they are applicable. They 
laid down general prohibitions on the practice of discrimination, but also contain 
indicative lists of national provisions which conflict with the ban on all discrimination. 
In addition, they stipulate that persons taking advantage of their provisions must have 
the same rights as nationals to join professional, economic and commercial organiza­
tions and take part in their management. Finally, the directives contained rules on 
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the recogmt10n of certificates issued by other Member States in cases where a 
certificate of good conduct or solvency is required of nationals. 

Adoption of these directives enabled the Community to abolish restrictions in a wide 
range of important fields. However, a number of fields, in which the Member States' 
laws were particularly extensive, were not liberalized. This was the legal situation 
early in 1974, when a Belgian court referred to the Court of Justice the question of 
whether or not the prohibition of all discrimination contained in Article 52 of the 
Treaty was directly applicable after the end of the transitional period, or in other 
words whether or not citizens could invoke this article directly in cases between 
themselves and the national authorities heard by national courts, notwithstanding the 
existence of a conflicting national law. 

The background of the case was as follows: Mr Reyners, a Dutch national, wished to 
set up in practice as a lawyer in Belgium. He held a Belgian diploma in law, but the 
Belgian authorities nevertheless refused to authorize him to practice. He did not 
have Belgian nationality, as was required under Belgian law, and the Community had 
not issued any directive abolishing discrimination based on nationality iri his profes­
sion. Mr Reyners had submitted that, after the end of the transitional period, the 
issue of directives on liberalization was superfluous. The Council should have 
fulfilled its obligation to adopt directives abolishing discrimination during the transi­
tional period. After expiration of the transitional period, there were no practical or 
legal reasons why the prohibition of all discrimination clearly stated in the Treaty 
could not be invoked directly. 

The Court of Justice found in favour of Mr Reyners. After 1 January 1970 any 
interested party could directly claim equality of treatment with nationals on the basis 
of Article 52 of the Treaty. The Court of Justice stressed that the prohibition in 
question was not a source of difficulty for national courts, which could determine 
which Jaw was applicable to nationals of other Member States, basing their findings 
directly on provisions of the Treaty. Following this judgment, there was no longer 
any doubt that the Belgian judge would have to find for Mr Reyners, recognizing that 
he had the right to practice as a lawyer in Belgium. The provision in the Treaty takes 
precedence over national provisions, whatever their form. Strictly speaking, there­
fore, there was absolutely no need in Jaw for rules of the types at issue to be formally 
abolished. It was no longer possible to enforce them against nationals of Member 
States. Nevertheless, the Member States were required to abolish them so as to 
clarify the legal situation for interested parties, as witness the judgment delivered on 4 
April 1974 in Case 167/73 Commission v French Republic. ' 

The judgment in the Reyners case was confined to the rules on the right of 
establishment. However, in the judgment that it delivered on 3 December 1974 in 
Case 33/74 Van Binsbergen, the Court of Justice established that the prohibition of all 
discrimination in the area of the provision of services was also directly applic­
able. The background to this case was as follows: the Dutch authorities had refused 
to authorize a Dutch national to represent another in a case to be heard before a 
Dutch court, purely on the ground that the representative was not resident in the 
Netherlands as was required by national Jaw. The Court of Justice, in its interprets-
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tion of the rules of the Treaty on the provision of services, found that Articles 59 and 
60 were directly applicable in all cases of discrimination based on the nationality of the 
person providing a service or on the fact that he was resident in a Member State other 
than that in which the service was provided and that a residential qualification which 
was not part of the general regulations governing the profession in question could not 
be kept in force. 

These two judgments removed the need for directives on liberalization. The process 
of liberalization, interpreted as the abolition of discrimination, can be based directly 
on the provisions of the Treaty and the Council accordingly no longer issues such 
directives. However, those which have already been adopted remain important for 
their provisions on recognition of foreign certificates of good conduct etc. This does 
not mean that the Council has completely stopped issuing directives aimed at 
attainment of freedom of movement for persons. There is a considerable need for 
directives on harmonization. The work done in this field will be discussed in Section 4, 
but before that it is desirable to make a more detailed examination of the implications of 
the principle of equality of treatment. 

3. The obligation to grant equality of treatment to nationals of 
Member States 

In the majority of cases no difficulties arise over application of the principle of equality 
of treatment, which can also be defined as the prohibition of all differential treatment 
based on nationality or residence. It was clear in the Reyners case that the nationality 
requirement conditioning eligibility to practice as a lawyer in Belgium (Belgian 
nationality was required) conflicted with the principle of equality of treat­
ment. However, application of the principle of equality of treatment is not free from 
problems in all cases. This is primarily because the Treaty proscribes not only 
manifest forms of discrimination - i.e. those based explicitly on application of a 
nationality criterion - but also those which are given effect indirectly by application 
of other criteria, giving the same result as explicit application of the nationality 
criterion, as witness th judgment given on 12 February 1974 in Case 152/73 Sotgiu. 

For instance, in the Sotgiu case, and the Van Binsbergen case, it was clearly stated that 
a residence requirement could constitute a prohibited form of discrimination. The 
same applies to a requirement for a thorough knowledge of the language of the 
country. Nationals are generally able to meet requirements regarding residence and 
knowledge of the language, whereas many foreign nationals are not. On the other 
hand, such requirements can sometimes be justified on practical grounds. In some 
extreme cases, difficulties can arise over establishing whether a rule affecting nationals 
and foreign nationals differently constitutes a case of prohibited discrimination or the 
legal exercise of its prerogatives by a Member State. 

This problem of drawing the dividing line is discussed in this section on the bases of the 
legal acts of the Community institutions and the case-law of the Court of Justice. Some 
examples which have no bearing on equality of treatment in regard to the right to take 
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up and pursue economic activities are quoted because they illustrate the distinction 
between illegal discrimination and legitimate national regulations. The question of 
the scope of the prohibition on all discrimination, in other words the matter of whether 
or not it is also applicable in situations having no connection with the actual pursuit of 
an occupation, is held over until Section 4. 

Article 3 of Regulation No 1612/68 on freedom of movement for workers within the 
Community mentioned as examples of illegal discrimination: national provisions or 
national administrative practices in Member States which limit application for and 
offers of employment, or the right of foreigri nationals to take up and pursue 
employment, or subject these to conditions not applicable in respect of their own 
nationals, or which, though applicable irrespective of nationality, have the exclusive or 
principal aim or effect of obstructing access by nationals of other Member States to 
employment offered. This provision does not, however, apply to conditions relating 
to linguistic knowledge required by reason of the nature of a post to be filled. The 
question as to whether nationals of other Member States can be required to meet such 
conditions must always be assessed in individual cases. Such assessment must be 
guided by the extent to which it is important to possess actual linguistic knowledge in 
order to function satisfactorily in a job. It should not be forgotten, however, that 
requirements as to linguistic competence cannot be used as a means of substantially 
limiting the fundamental right to freedom of movement within the Community 
embodied in the Treaty. 

The general programmes on the abolition of restrictions on freedom of establishment 
and freedom to provide services also give examples of illegal discrimination. These 
include restrictions which, in respect of foreign nationals only, make the taking-up or 
pursuit of an activity as a self-employed person more costly through taxation or other 
financial burdens, such as a requirement that the person concerned shall lodge a 
deposit or provide security in the host country, or prohibit or hinder access to any 
vocational training which is necessary or useful for the pursuit of an activity as a self­
employed person. They also stress that the prohibition of all discrimination applies 
to requirements which, although applicable irrespective of nationality, have the 
exclusive or principal effect of hindering the taking-up or pursuit of an activity as a 
self-employed person or the provision of services by foreign nationals. 

The prohibition of discrimination is not applicable exclusively to national authorities, 
but also, to a certain extent, to private organizations, companies and so on. Article 7 
of Regulation No 1612/68 on freedom of movement for workers within the Community 
stipulates that any clause of a collective or individual agreement or of any similar 
agreement concerning eligibility for employment, remuneration and other conditions 
of work or dismissal shall be null and void if it lays down or authorizes discriminatory 
conditions in respect of workers who are nationals of the other Member States. 

In its judgment of 14 July 1976 in Case 13176 Dona, the Court of Justice established 
that the prohibition of discrimination is also applicable to private employers. In the 
judgment that it delivered on 12 December 1974 in Case 36174 Wa/rave, concerned 
with a discriminatory provision in the rules of an international cycling organization, it 
established that the prohibitions laid down in Articles 48 and 59 - and undoubtedly 
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Article 52 in consequence - 'are not only applicable to action by the public 
authorities, but also extend to regulations of other kinds aimed at collectively 
regulating paid employment and the provision of services', i.e. regulations which have 
the same general effect as the laws and administrative provisions of the State. 

In several of its judgments, the Court of Justice has had occasion to define the content 
of the principle of equality of treatment embodied in the Treaty. 

It has established that it is not applicable to situations which can be defined as 'purely 
internal'. For instance, as was established in the judgment delivered on 28 March 
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1979 in Case 175/78 Saunders, it cannot be applied in a case concerned with the legality 
of a ban on residing in certain parts of the country imposed on a national of that 
country under its domestic criminal law. 

In its judgment of 12 February 1974 in Case 152/73 Sotgiu, the Court of Justice 
recognized the legality of a provision under which, for the purposes of calculating a 
special separation allowance granted to postal workers, special treatment was given in 
the case of residence abroad, on the grounds of 'objective differences between the 
circumstances of workers according to whether, at the time of appointment, they have 
their domicile on national territory or abroad'. 

In its judgment of 24 October 1978 in Case 15/78 Koestler, the Court of Justice 
established that a national ban on recovery by legal action of debts incurred in 
speculative transactions remains valid even where such debts arise from actions which 
are legal according to the relevant laws in force in the country where they were 
contracted. The Court of Justice has also established, in a judgment delivered on 18 
March 1980 in Case 52/79 Coditel, that Belgium, which maintains a ban on television 
advertising, could also ban re-transmission by cable television companies of television 
advertisements legally broadcast in other Member States. Such national provisions 
are not contrary to the obligation to abolish restrictions on freedom to provide 
services. Member States are entitled to protect the interests served by such bans, 
which would not be effective if they did not also apply to foreign services, even where 
such services are legal in the country of origin, and despite the fact in this particular 
case that a majority of the Belgian population can legally receive the broadcasts in 
question without cable distribution. 

The Court of Justice also recognized in its judgment delivered on 28 November 1978 in 
Case 16/78 Choquet that a national of a Member State who had been resident in 
another for more than one year could be required to obtain a driving licence issued by 
the host country, even if he held a valid licence issued in his home country. Such a 
requirement is not in principle an illegal restriction of freedom of movement for 
persons, but it could become one if it was apparent that the conditions governing the 
issue of a national licence to foreign nationals bore no reasonable relationship to the 
road traffic safety needs on which they were based. 

This problem was further clarified in an important judgment delivered on 18 January 
1979 in Joined Cases 110 and 111/78, Van Wesemael and Others. In the Member 
States, it is often necessary to obtain a licence in order to pursue various occupa­
tions. The purpose of such a requirement may be to ensure that persons pursuing a 
given occupation have the necessary professional qualifications and are honourable 
and solvent. A licence may be granted subject to the condition that the applicant is 
resident in the country. This is primarily because it is desirable for it to be possible to 
check at all time that the requisite conditions are being fulfilled. In Belgium 
employment agencies for entertainers were required to hold such a licence. It was an 
offence to place entertainers in employment without a licence, or to use foreign 
employment agencies. These provisions had been infringed by a Belgian who had 
used a French employment agency. The Court of Justice first of all recognized that 
Member States were as a matter of principle entitled to impose requirements 
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'motivated by application of professional rules, justified by the public interest or by 
the need to protect the entertainer, as behoves any person established on the territory 
of the State'. However, it went on to make the impOrtant point that it was not 
possible to invoke such rules againt providers of services established in another. 
Member State who held licences issued on conditions comparable to those required in 
the State where the service was provided and were subject to appropriate supervision. 

The Court thus left the authorities and courts in Member States to determine whether 
or not there were comparable rules and suitable supervision in the country of the 
person providing a service and, where they found that there were, to refrain from 
applying their own professional rules, which retained all their legal validity for other 
purposes, to enterprises providing their services from that country. 

The legality of another national requirement which was at all events generally 
applicable irrespective of nationality was a vital consideration in the judgment 
delivered on 28 April 1977 in Case 71/76 Thieffry. Mr Thieffry, a Belgian advocate, 
wished to be admitted to practice the profession of advocate in France. The 
Sorbonne had recognized the equivalence of his Belgian diploma to the corresponding 
French diploma. He had also obtained the certificat d'aptitude a Ia profession 
d'avocat (qualifying certificate for the profession of advocate), which is required in 
France. Despite this, the Paris Bar Council had rejected his application to practice as a 
French advocate on the ground that he did not possess a French diploma in law, as 
required under French legislation. No Community directive had been issued on the 
subject of mutual recognition of diplomas in law. 

Notwithstanding this, the Court of Justice held that a refusal to admit a candidate to 
the profession of advocate on the ground of his failure to produce a national diploma 
could be contrary to the requirements of the Treaty regarding abolition of restrictions 
on the free movement of persons. The competent national authority was required to 
examine whether or not the diplomas of other Member States were equivalent to the 
other national diplomas. Where it found that they were, admission to the profession 
of advocate could not be refused on the ground that no Community directive had been 
adopted on the mutual recognition of diplomas. The Court also pointed out that 
Article 5 of the Treaty obliges Member States, even in the absence of Community 
directives, to use all opportunities offered by national provisions or national practice 
for recognition of the equivalence of foreign diplomas where such recognition appears 
pOssible in the light of an objective assessment of their content and quality. 

4. Harmonization of national provisions with a view to promot­
ing free movement of persons 

Only obstacles to equality of treatment for nationals of Member States are abolished 
by the provisions of the Treaty which laid down directly applicable prohibitions. AI· 
though the Court of Justice has interpreted these provisions as also providing a basis 
on which to establish - up to a point - an obligation of national authorities to 
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recognize the equivalence of other Member States' rules and diplomas with their own, 
there nevertheless remain various national rules which differ in content and therefore 
represent serious obstacles to the free movement of persons. These differences, in 
the area of conditions governing eligibility to pursue various activities, have to be 
eliminated by mutual approximation of national rules. In addition to removing 
obstacles confronting persons wishing to take up the occupations in question, 
directives on harmonization also make for better standards of performance in those 
occupations. 

Many such directives have been adopted in the EEC; they can be divided into three 
broad categories, as follows: 

(i) 'transitional' directives; 

(ii) directives on mutual recognition of diplomas etc., including those concerned with 
harmonization of the content of training; 

(iii) directives on harmonization of company law and more especially of national 
requirements governing the right to take up and pursue activities. 

(a) 'Transitional' directives 

In many activities and occupations, requirements are laid down regarding the 
possession of diplomas or other evidence of professional qualifications, good repute 
and solvency. These requirments, which often differ from one country to another, 
can represent serious obstacles affecting the chances of persons wishing to seek 
employment, to establish themselves or to provide services in a country other than that 
in which they have obtained their diplomas and have hitherto worked. The most 
effective way of eliminating these obstacles is to carry out real harmonization of 
national requirements. Since this process can take time, the general programmes 
stated that transitional systems could be applied until harmonization was complet­
ed. The principle underlining these systems is as follows: Member States which 
require evidence of certain knowledge or abilities recognize· that effective pursuit of 
the activity in another Member State for a specified period - generally between three 
and six years - constitutes adequate evidence. The directives adopted since the 
judgment delivered in 1974 by the Court of Justice in the Reyners case also contained 
provisions on certificates and other means whereby a national of a Member State can 
furnish evidence in another Member State of his good repute and solvency. Rules of 
this type were also contained in the directives on liberalization, which have now 
become superfluous. Altogether 10 transitional directives were adopted; a complete 
list is provided in an annex. 

(b) Directives on mutual recognition of diplomas and qualifications 

It is not as a general rule contrary to the Treaty for Member States to make the right to 
take up an activity condition upon the possession of diplomas or production of similar 
evidence of professional qualifications. Article 57(1) of the Treaty nevertheless 
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authorizes the Council to issue directives for the mutual recogntt10n of diplomas, 
certificates and other evidence of formal qualifications. Such directives often 
presuppose some harmonization of the training on which such diplomas are based. 
Article 57(2) of the Treaty provides the Council with the necessary legal basis for this 
purpose. 

The Community institutions have done important work in this field, particularly over 
mutual recognition of the diplomas of members of the professions: doctors, dentists, 
veterinarians, etc. It had been proposed originally that mutual recognition of 
diplomas should be based on detailed harmonization of courses of training. How­
ever, it became clear that such an approach involved serious technical difficulties, 
while there were also doubts as to the desirability of the limitation, implicit in 
harmonization, of the various countries' possibilities for developing their own training 
methods etc. These considerations have since led to the adoption of a different 
principle, according to which the various directives list the diplomas awarded in each 
country which the other countries are required to recognize, while at the same time 
general definitions are given of certain minimum requirements regarding the duration 
or content of courses, so that each Member State retains a large measure of freedom 
to determine the content of training courses and the others are given reasonable 
guarantees regarding the quality of diplomas. This principle is embodied in the 
Council Resolution of 6 June 1974 on the mutual recognition of diplomas, certificates 
and other evidence of formal qualifications, which called for advisory committees 
covering the various fields to be set up to deal with any difficulties arising in practice in 
connection with problems of equivalence of training. 

The main result achieved in this field was marked by the adoption in 1975 of Council 
Directives 75/362 and 75/363 of 16 June 1975 concerned respectively with mutual 
recognition of diplomas etc. in medicine, and coordination of national provisions in 
respect of activities of doctors. Under these directives, both general practitioners 
and specialists are able to practice in all Member States, either as employees or in a 
self-employed capacity. Mutual recognition of doctors' training is based on a 
minimum of a six-year high-level course or 5 500 hours of theoretical and practical 
instruction. In the case of specialists, additional training of between three and five 
years is required. On a general view, the health field is the area in which the 
Community has so far gone furthest. Similar directives have been issued for nurses, 
dentists, veterinarians and midwives. 

In the case of the profession of lawyer, there have not yet been any proposals aimed at 
mutual recognition of diplomas for the purposes of establishment in another country, 
and there is reason to doubt that there ever will be. There are very wide differences 
between national legal systems, and lawyers' training is so closely geared to these 
systems that any mutual recognition of diplomas would have to be viewed with 
circumspection. On the other hand, by adopting Directive 771249 of 22 March 1977, 
the Council has succeeded in establishing a degree of freedom to provide services for 
lawyers. Lawyers are allowed to give legal advice in Member States other than their 
own. In addition, they can represent clients in legal proceedings in other countries, 
although it may be stipulated that a foreign lawyer must be assisted by a lawyer who 
practices before the judicial authority in question. 
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A number of directives of importance to admission to occupations outside the field of 
the professions have also been adopted. A particular example is pro:yided by those 
dealing with certain aspects of the occupation of road transport operator. The aim in 
the first instance, as may be seen from Council Directives 74/561 and 74/562, was 
limited to establishing a measure of correspondence between the conditions to which 
admission to this occupation is subject in the various countries. A few years later, 
agreement was reached on a directive aiming at the mutual recognition of documents 
attesting to fulfilment of the conditions of admission (Council Directive 77/296). 

A list of the directives adopted in this field is given in an annex. 

(c) Harmonization of company law and of rules concerning certain activities 

Approximation of Member States' rules on the right to take up and pursue activities 
will in itself have the effect of facilitating freedom of movement across' national 
frontiers. Ignorance of other Member States' rules and fear of unpleasant surprises 
will always lessen the interest shown in opportunities for establishment in those 
countries and trade in services. More specifically, however, approximation of 
national rules can also be a prerequisite for effective exercise of the rights embodied in 
the Treaty. For instance, as long as the pursuit of insurance activities is not subject to 
the same conditions protecting the interests of the policy holder in all Member States, 
any· country may be justified in continuing to confine the pursuit of insurance activities 
to companies which are established on its territory and are therefore required to 
comply with national rules. Such a restriction would prevent companies established 
in other countries from providing insurance services in the country concerned. Any 
company wishing to avoid such exclusion by setting up a subsidiary could well be faced 
with an obligation to establish technical reserves etc. according to the laws both of its 
own country and of the other country. 

The Community institutions are currently engaged on important work, on a very large 
scale, aimed at harmonizing national rules on the various types of activity. Hitherto, 
the directives harmonizing substantial areas of Member States' provisions in the field 
of company law have yielded the most important results. Other important work is in 
progress on harmonization of Member States' laws on banking, stock-exchange 
transactions, insurance, etc. 

Since company law is of outstanding importance among the various fields in which 
harmonization is required, we propose to examine it in some detail so as to illustrate 
the efforts made by the Community towards attainment of the objectives of harmoniz­
ation. 

In Article 54(3)(g), the Treaty calls for harmonization of company law to the extent 
necessary in order to make the safeguards afforded to members and others 'equiva­
lent' throughout the Community. Such harmonization seeks to achieve a number of 
aims. Safeguards for shareholders, creditors or potential investors create more 
propitious conditions both for establishment in other Member States and for 
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investment across national frontiers; they promote the formation of a European share 
market and the conduct of credit transactions across national frontiers. Some aspects 
of harmonization influence the structures of economic and commercial life and as such 
make up a component of common industrial policy. Provisions on protection of 
'small savers' and workers' representatives on company boards represent an element 
of social policy and are part of the efforts being made to give the Community a 
'human face'. A final aspect of the harmonization programme should be men­
tioned: the need, when new fields are about to be tackled by the legislators of the 
various Member States, for these fields to be approached in a harmonized fashion. 
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Table I 

Numbers of doctors from one Member Stnte trained in medicine in another who were authorized to practice in 1979; 
breakdown by Member Stole of the Community 

Total ± 
Nationals of: Belgium 

Denmark 
FR of Germany 
France 
Ireland 
Italy 
Luxembourg 
The Netherlands 
United Kingdom 

Trained in: Belgium 
Denmark 
FR of Germany 
France 
Ireland 
Italy 
Luxembourg 
The Netherlands 
United Kingdom 

14 

2 
8 

2 
9 

7 

3 

2 

3 

381 
51 
23 
11 
44 
6 

79 
37 
78 
52 

39 
19 
1 
5 
5 
0 
1 
1 
1 
6 

23 
1 
6 

0 
2 
1 
1 
5 

31 

30' 

1 
30 

33 
1 
1 
9 
9 

6 

6 
1 
1 
8 

11 

4 

1 
7 

13' 
3 

2 
5 

2 

3 

2 
5 

2 

76 
40 

4 
2 
4 
2 
1 

13 
10 
46 

9 
4 
4 
2 

11 

United 
Kingdom 

415 
10 
2 

34 
9 

290' 
46 

1 
17 
6 

11 
2 

35 
9 

290 
50 

18 

1 Some doctors who are not nationals of the United Kingdom may be included in this figure, since such persons are registered under the 1927 agreement with the United Kingdom authorities 
concerning the registration and control of doctors, which takes no account of nationality, but only of entry in the United Kingdom population register. 

2 Some doctors !"lho are not nationals of Ireland may be included in the figure, since such persons are registered under the 1927 agreement with the Irish authorities concerning the registration and 
control of doctors, which takes no account of nationality, but only of entry in the Irish population register. 

3 All Luxembourg medical students have to obtain their training abroad: the number of Luxembourg students who have established themselves in their home country after receiving training 
abroad has therefore not been included in the table. 

NB: This table does not include Community citizens who have received their basic training and authorization to practice in a Member State of which they are not nationals, since they are not 
immigrant doctors, but immigrant students. 
All immigrant doctors are included in the table, including those who undergo additional training in another Member State, if they have received authorization to practice there. 
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Table 2 

Numbers of nurses from one Member State trained in nnrslng in another who were anthorlzed to practice in 1979; 
breakdown by Member State of the Community 

Total ± 
Nationals of: Belgium 

Denmark 
FR of Germany 
France 
Ireland 
Italy 
Luxembourg 
The Netherlands 
United Kingdom 

Trained in: Belgium 
Denmark 
FR of Germany 
France 
Ireland 
Italy 
Luxembourg 
The Netherlands 
United Kingdom 

63 
49 

3 
3 

8 

7 
3 

53 

7' 85 
8 
1 
1 
8 
1 

-
43 
23 

577 - 35 334 
2 40 

- 9 
1 105 
1 18 

572 4 
2 

- -

156 
2 40 

9 
1 105 
1 

572' 4 
2 

-
-
156 

United 
Kingdom 

16 

2 
0 
3 
1 
5 
0 
0 
5 
0 

1 572 Irish nationals who bad trained in the United Kingdom were registered in Ireland during 1979, but the actual number of those who took up employment in Ireland is not known. 
2 7 nurses from Member States whose training did not meet the requirements of the directives on the nursing profession received authorization to practice in Denmark following additional training 

confonning with the recommendations of the health service authorities. 
NB: This table does not include Community citizens who have received their basic training and authorization to practice in a Member State of which they are not nationals, since they are not 

immigrant nurses, but immigrant students. 
All immigrant nurses are included in the table, including those wbo undergo addilional training in another Member Stale, if they have received authorization to practice there. 



The matter of group accounts or the more general area of law on groups are prime 
cases of fields in which it would quite clearly be damaging to the interests of the 
Community if the Member States each went their separate ways and introduced 
divergent laws. 

Harmonization of company law differs from all other areas of harmonization in that it 
is not approached on a sector-by-sector basis. Most of the directives on harmoniz­
ation are concerned with a clearly defined field of activity, such as that of midwives or 
that of life insurance companies. Directives on company law deal with industrial and 
commercial activity as a whole, without distinguishing between branches, so that they 
have far-reaching effects on economic life in the Community. 

The overall programme for harmonization of company law is very ambitious. It 
involves a combination of very wide-ranging plans capable of bringing profound 
changes in the legal environment in which companies operate, and more limited and 
technically often very complex forms of action. The four directives already adopted 
represent only a very small part of the programme, but in the fields that they cover, 
they have already led to significant changes in the Member States and have generally 
brought about improvements in the protection afforded by law to shareholders, 
creditors and third parties. 

Work on harmonization began with the types of company which are most important in 
economic life, namely the public company (Aktieselkab, Aktiengesellschaft, societe 
anonyme) and the private company (Anpartsselskab, GmbH, societe a responsabilite 
limitee). The first directive (68/151 of 9 March 1968) and especially the fourth 
directive (78/660 of 25 July 1978) brought considerable harmonization on the 
information that companies of both these types are required to make available to the 
public. 

The first directive laid down a harmonized system for compulsory publication of 
documents recording the main events in the life of a company and defined the legal 
effects of registration. 

The fourth directive achieved a much more ambitious aim: a first major step towards 
harmonized accounting law. This directive contains detailed provisions on the 
annual accounts of companies with share capital. It contains a blend of the 
accounting laws of the English-speaking countries and those of a more legalistic 
tradition, specifying very detailed models for balance sheets and profit and loss 
accounts, and laying down rules for valuation of the various items. In addition this 
directive serves as a basis and point of reference for the work being done currently to 
supplement this Community accounting law, which is now in operation. 

The two main items in this work are the proposals for a seventh directive (on group 
accounts) and the proposal for an eighth directive (on the qualifications of persons 
who audit company accounts), which are currently going through the procedure 
leading to adoption by the Council. Another development is the proposal for a 
specific directive adapting the fourth directive to the particular case of banks. 
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The two other directives which have already been adopted contain proviSions on 
public companies, the main reasons for this being that these are the most important 
companies and are the ones which most regularly finance their operations by raising 
funds from the public. The main purpose of the second directive (77/91 of 13 
December 1976) is to ensure that the capital of public companies throughout the 
Community is truly representative, since a company's capital is the guarantee that it 
offers to third parties. The directive accordingly stipulates that Member States fix 
the minimum capital subscription at no less than 25 000 ECU;1 it also lays down very 
clear rules on subscriptions and increases or reductions in capitaL In addition, it 
contains provisions aimed at preventing abusive reduction of a company's capital 
through the distribution of unwarranted dividends or acquisition of excessive numbers 
of its own shares. Finally, it sets up a procedure for alerting interested parties in the 
event of a serious loss of capitaL 

The third directive (78/855 of 9 October 1978) harmonizes the rules on the procedure 
for mergers between public companies of the same nationality. It will be followed by 
a directive extending these rules, with some adjustments, to de-mergers of public 
companies. Rules on mergers of public companies between Member States are 
currently being drafted in the form of a convention pursuant to Article 220 of the EEC 
Treaty. 

Meanwhile, the work on a thorough reform of public companies initiated by the 
proposal for a fifth directive is proceeding in the European Parliament. The 
intention is to modify the structure of these companies, with emphasis on the two-tier 
system of administration (management board and supervisory board), linking this 
problem to that of worker participation, notably through representation on the 
supervisory board. The proposal also contains clear rules on general meetings and 
incompatible responsibilities. The Parliament's opinion on this proposal, which was 
submitted to it in 1972, is now expected soon, but there must be doubts as to the 
outcome of the negotiations that will follow in the Council, given the political 
implications of the proposaL 

A proposal for a ninth directive on the law applicable to groups of companies, on the 
drafting of which the Commission has been working for many years, completes the 
range of action undertaken in the field of the law on public companies. This proposal 
would legalize the relations existing between member companies of a group by giving 
the parent company the right to impose its policy and administration regularly and 
effectively. In exchange for this, minority shareholders, creditors and employees of 
subsidiaries would receive guarantees appropriate to their respective situations. 

In parallel with this harmonization and in the context of industrial policy, the 
Commission for its part has made great efforts to create a uniform Jaw, i.e. provisions 
under which companies could be incorporated and governed directly by Community 

1 European currency unit. The ECU is made up of amounts of the national currencies. 1 ECU 
(I November 1981) =BFRILFR 40.80 I DKR 7.83 I DM 2.43 I DR 61.77 IFF 6.121 IRL 0.681 LIT 1301.22 I 
HFL 2.69 I UKL 0.58 I USD 1.099. 

37 



law and would have the whole EEC territory as their 'country of origin'. Its ideas are 
contained in the proposal for a Council regulation on the statute for European 
companies (submitted in 1970, amended in 1975), which sets out a modern and 
exhaustive body of company law in some 350 articles. The Council began its 
examination of this document in 1976, but it is impossible, in view of the scale of the 
proposal itself and the problems that it raises, to predict when this procedure might be 
completed. For companies wishing to use a much more flexible means of trans­
frontier cooperation, in 1973 the Commission submitted its proposal for a regulation 
on the European cooperation grouping (which was amended in 1978). This flexible 
legal structure is particularly suited to the requirements of small and medium-sized 
businesses. 

Harmonization of laws on stock exchanges is close! y connected with the work in the 
field of company law. The Council adopted Directive 79/279 on 5 March 1979 on the 
conditions for the admission of securities to official stock-exchange listing and 
Directive 80/390 on 17 March 1980 on the contents of prospectuses intended to 
provide information on securities quoted on stock exchanges. The latter directive 
contains very detailed provisions. A proposal under which half-yearly accounts 
would be required from quoted companies is currently under scrutiny by the Council 
and will in all probability be adopted within the next few years. 

Among its other activities in this field, the Commission is working on provisions aimed 
at combating 'insider dealing', but such activities have proved so difficult to regulate in 
several Member States that it is scarcely possible to submit a proposal at this stage. 

Harmoruzation of provisions on banking and insurance is particularly significant, since 
these fields are of importance to the creation of a common market but at the same time 
they are difficult areas for harmonization, both politically and technically. Like the 
corresponding national provisions, harmonized conditions must take account of a wide 
variety of partly conflicting considerations, such as protection of savings and consum­
ers, flexibility and adaptability of structures in industry and commerce, or Member 
States' balance-of-payments positions. This last consideration is particularly import­
ant in the cases of life assurance, deposits in banks and bank loans, since the provisions 
of the EEC Treaty on the movement of capital allow Member States to maintain 
certain restrictions on transactions involving capital movements and payments within 
the Community. 

A very short directive on credit institutions ('first directive on harmonization of 
banldng', 77n80) was adopted on 12 December 1977. This text is applicable to all 
institutions which take deposits from the public and engage in lending, not only 
commercial banks in the strict sense, but also institutions such as savings banks and 
credit cooperatives. Its provisions deal with the authorization which has to be 
obtained before opening a credit institution, and with withdrawal of authorization. Its 
main usefulness lies in the framework that it provides for future harmonization. This 
directive, like those on mutual recognition of diplomas, attributes great importance to 
cooperation between Member States, which is promoted by the work done in an 
advisory committee. 
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In the field of insurance, there is a whole series of directives and proposals for 
directives. The most important are those concerned with the right to take up the 
business of non-life insurance and life assurance ('the first directive on non-life 
insurance', 731239 of 24 July 1973, and 'the first directive on life assurance', 79/267 of 5 
March 1979). These directives require Member States to make the right to take up 
the business of insurance subject to authorization by the administration and set down 
clear conditions for the granting of such approval (and its possible withdrawal) to 
companies governed by their own laws and to subsidiaries of companies and branches 
from other Member States. They also stipulate specific requirements regarding the 
solvency of companies and, finally, invite cooperation by the supervisory authorities in 
the Member States, which have in fact jointly drawn up a series of implementing 
provisions. 

These directives are concerned with orgamzmg coordination needed to promote 
freedom of establishment. A proposal aimed at promoting freedom to provide 
services in non-life insurance was forwarded to the Council at the end of 1975. 

An insurance company is deemed to be providing a service when it is not established in 
the country where the insured is resident and/or the insured risk is situated. The 
proposal for a directive contains a series of rules, the main intention of which is to 
make controls on insurance companies providing services as effective as those on 
companies which are established in a given Member State. It therefore makes for 
equality of competitive conditions between insurance companies and protection 
against abusive practices for policy holders, particularly private consumers turning to a 
foreign insurance company. With a view to increasing further the safeguards 
afforded to consumers, the Commission submitted a proposal for a directive on the 
coordination of Member States' provisions on insurance contracts to the Council in 
1979. 

The specific harmonization of proviSions on motor-vehicle third-party liability insur­
ance contained in Directive 72/166 of 24 April 1972 is of practical importance to 
Community citizens. It means that all Community vehicles are insured and elimi­
nates the need for ·control of green cards at border crossing-points. 

A list of the directives issued in this field is given in an annex. 

5. Activities not covered by the rules on liberalization 

As has been mentioned earlier, the Treaty's provisions on the free movement of 
persons cover all forms of economic activity, except that the obligations imposed do 
not apply to 'employment in the public service' or to 'activities which ... are 
connected, even occasionally, with the exercise of official authority'. 

These exceptions allow Member States to reserve certain jobs and functions for their 
own nationals by way of derogation from Articles 48, 52 and 59 of the Treaty. 
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Difficulties arise when it comes to defining employment in the public service and 
activities connected with the exercise of official authority. 

However, it has been established by the Court of Justice, for instance in its judgment 
of 12 February 1974 in Case 152/73 Sotgiu, that exceptions could be invoked by 
Member States in cases of absolute necessity only and, moreover, that the intentions 
of the provisions containing these exceptions should be taken into account. Thus, the 
exceptions are not applicable to the whole of the public sector and it is immaterial 
whether the status of the worker concerned is that of civil servant, clerical worker or 
manual worker. In the judgment that it delivered on 17 December 1980 in Case 
149/79 Commission v Belgium, the Court established in more positive terms that the 
concept of public service was confined to jobs involving direct or indirect exercise of 
public authority and functions whose object was to safeguard the general interests of 
the State, particularly those connected with internal and external security. 

In its judgment of 21 June 1974 in Case 2/74 Reyners, the Court of Justice emphasized 
that the concept of official authority contained in Article 55 was to be interpreted 
narrowly. Whether or not an activity was connected with the exercise of official 
authority had to be decided according to Community law, that is in a uniform manner 
for all Community countries. It was necessary, but not sufficient in itself, that the 
function was connected with official authority under national law. The fact that some 
aspects of a profession involved the exercise of official authority did not justify making 
the whole of that profession an exception to the obligations on liberalization imposed 
by Community law, as long as it was possible to isolate that part of the profession 
which was connected with the exercise of official authority. 
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IV - Treatment of Community citizens in fields other than 
those affecting e..,ployment and self-employment 

It is natural that the Community institutions should have concentrated hitherto on 
affording EEC citizens equality of treatment in the conditions which directly or indirectly 
affect employment or the pursuit of self-employed activities. Article 48 refers only to 
employment, remuneration and other conditions of work and employment when 
discussing equality of treatment. Similarly, Regulation No 1612/68 on freedom of 
movement for workers also concentrates largely on forms of differential treatment 
affecting working conditions. The same is true of the list of prohibited forms of 
discrimination given in the general programmes on freedom of establishment and 
freedom to provide services. It should not be inferred from this, however, that 
Community citizens benefiting under the rules of the Treaty on freedom of movement are 
not also entitled to equality of treatment in areas which do not affect their work or the 
pursuit of their self-employed activities. This is made clear by Article 51 of the Treaty, 
which calls for the adoption of such Community measures in the field of social security as 
are necessary to provide freedom of movement for workers, and by Regulation No 
1612/68, Article 7(2) of which requires Member States to allow workers who are nationals 
of other Member States the same social and tax advantages as those granted to their 
respective national workers. A more general principle on equality of treatment is also to 
be found in the case-law of the Court of Justice based, inter alia, on the general prohibition 
contained in Article 7 of the Treaty on any discrimination on grounds of nationality; the 
basic line here is that nationals of a Member State who are established in another on the 
basis of the provisions of the Treaty must enjoy the same rights and be bound by the same 
obligations as nationals of the host country. There are nevertheless limitations to the 
principle of equality of treatment: it cannot be applied to rights which attach specifically to 
the status of national of a given country, such as the right to vote and to stand for election to 
political assemblies or other bodies connected with the exercise of official authority; at the 
same time, nationals of other Member States are not bound by the same obligations as 
nationals, such as compulsory military service in the host country. 

A number of fields in which Community rules affect the general legal position of nationals 
of Member States in other Member States are examined in the following sections. 

1. Social security 

Differences between Member States' social security laws can represent serious barriers to 
the free movement of workers. Removal from one country to another can entail a loss of 
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entitlements in the country of origin unless equivalent entitlements are granted in the host 
country. 

Regulation No 1408/71 of 14 June 1971 on the application of social security schemes to 
employed persons and their families moving within the Community deals with 
problems of this type. 

This Regulation does not aim to harmonize the social security laws of Member States, 
but merely to coordinate application of national laws in force so as to ensure that 
movements of workers within the Community do not entail losses of social security 
benefits for the workers themselves or their families. It is not possible here to make a 
detailed examination of the many provisions of this Regulation, some of which are 
highly technical, or of the very large body of relevant Court of Justice case-law. We 
shall therefore confine ourselves to a brief outline of the main principles established by 
the Regulation and the benefits that it covers. 

The Regulation establishes the principle of equality of treatment, stating that workers 
to whom it applies employed in a Member State have the same rights and obligations 
in regard to social security as the nationals of that State. 

The most important principle embodied in the Regulation is the principle of 
aggregation of periods of employment. Although no problem arises when a worker 
has completed the number of years in a Member State needed to qualify for special 
benefits in that State, a migrant who has worked in various Member States may not 
have completed the qualifying period in any of those States. In the latter case, 
according to the principle of aggregation, a Member State to which the worker applies 
for social benefits must take account of the total period worked on its own territory 
and in other Member States when calculating the amount of benefits payable. 

Another principle is that of exportability, according to which social security benefits 
can be paid in any country of the Community, irrespective of the Member State where 
entitlement has been acquired. This means that a worker can return to his country of 
origin having completed a period of work in another Member State without fear of 
losing entitlements earned there. 

The final main principle in the Regulation is the pro rata temporis principle, according 
to which pensions and certain other benefits for which entitlement is normally 
acquired on completion of a specified period of insurance or residence are payable by 
the authorities in the countries where the person concerned has been employed, in 
proportion to the period of employment in each such country. For instance, if he has 
worked for 25 years in one country and for 25 years in another, he will be entitled to 
50% of the pensions that he would have received in each country if he had been 
employed there throughout the period. This is only a notional example, however, 
and the provisions in force in the various countries may result in more generous terms 
for workers in such circumstances. 

The Regulation applies to all legislation concerning the following branches of social 
security: 

(i) sickness and maternity benefits; 
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(ii) invalidity benefits, including those intended for the maintenance or improve-
ment of earning capacity; 

(iii) old-age benefits; 
(iv) survivors' benefits; 
(v) benefits in respect of accidents at work and occupational diseases; 
(vi) death grants; 

(vii) unemployment benefits; 
(viii) family benefits. 

The Regulation is not applicable to benefits other than those listed above. However, 
nationals of one Member State resident in another Member State receive equality of 
treatment with the nationals of the host country for the purposes of entitlement to 
other social benefits, including social assistance benefits. The principle of equality of 
treatment is not confined to the field covered by Regulation No 1408/71, but is applied 
generally, to persons exercising the right of establishment or the freedom to provide 
services as well as to employed workers. 

In addition to the above, it is worth noting that the, Regulation gives unemployed 
workers the right under certain circumstances to travel to other countries in the 
Community for a short period in order to seek work without losing their entitlement to 
unemployment benefits in the country where they have lost their jobs. 

The Court of Justice has established that application of the Regulation can never result 
in the loss or reduction of entitlements acquired directly under national laws, i.e. those 
which would be due without any recourse to the Regulation. 

Although the Regulation covers only employed persons and their families as yet, it has 
been decided to extend its provisions to self-employed persons and preparations for 
this are now in hand. 

2. 'Current payments' and capital movements 

There is a certain relationship between the rules on freedom of movement for persons 
and those concerned with free movement of capital within the EEC. The former 
freedom would in practice be less attractive to Community citizens if it were not 
possible to move funds across national frontiers for the purposes of necessary 
investments and payments, remittance of wages, payment for services or transfer of 
trading profits. 

The rules on the transfer of 'capital' and 'payments' are contained in very detailed 
provisions in Articles 67 to 73, 106 and 221 and Annex 3 of the EEC Treaty. Further 
clarification of these rules is given in three Council directives, dated 12 July 1960, 
31 May 1963 (63/340) and 30 July 1963 (63/474) respectively. 

These rules can be summarized as follows: Community law guarantees ctt1zens the 
right to carry out all payments and capital movements connected with the provision of 
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services and free movement of workers; the same is true, to a large extent, of transfers 
of capital connected with establishment ('direct investments'). 

Some restrictions still survive, however. For instance, Member States are not 
obliged to allow life assurance to be taken out from companies not established on their 
territory. In addition, restrictions can be placed on the financing of life assurance 
through the sale of shares or debentures in other Member States. In view of the 
economic difficulties of recent years, it is likely that such restrictions will remain in 
force until further notice. 

3. Equality of treatment over housing, training and other rights 

Employed and self-employed persons wishing to remove to another Community 
country in order to work or establish themselves there have the same rights to housing 
for themselves and their families as nationals of that country. These include both the 
right to rent accommodation and the right to buy one's own home. This right is 
explicitly stated, in the case of employees, in Article 9 of Regulation No 1612/68. 

Migrant workers are entitled to vocational training under the same conditions as 
nationals. So too are self-employed persons who have established themselves in 
another Member State and members of the families of both employed and self­
employed persons. In the judgment that it delivered on 11 April 1973 in Case 76/72 
Michel S., the Court of Justice held that the handicapped son of a worker who was a 
national of another Community country was entitled to re-training according to 
Article 12 of Regulation No 1612168, which provides that the children of a worker 
from another Member State are entitled to be admitted, in the country of residence, to 
general educational, apprenticeship and vocational training courses under the same 
conditions as nationals of that country. In its judgment of 3 July 1974 in Case 9/74 
Casagrande, the Court of Justice found that this right extends not only to education as 
such, but also to general measures intended to facilitate educational attendance, 
including financial assistance. 

On 25 July 1977 the Council issued Directive 77/486 on the education of the children of 
migrant workers. This directive is based on recognition of the fact that mere legal 
application of equality of treatment to the education of foreign children will not always 
result in effective equality of treatment. Foreign children require special help. The 
directive therefore lays an obligation on Member States to give these children special 
tuition in the language of the host country. In addition, the authorities in the host 
country are required to make appropriate arrangements, in cooperation with their 
counterparts in the country of origin, for teaching of the mother tongue and culture of 
the country of origin. 

The right to equality of treatment extends to yet other social benefits. Interpreting 
the Treaty, the Court of Justice, in its judgment of 30 September 1975 in Case 32175 
Christini, concluded that Article 7 of Regulation No 1612/68 was also applicable to 
reduced-fare passes issued to large families by national railway boards. Although 
these passes were issued as part of a campaign to boost the national birth rate, the 
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families of migrant workers should also benefit. In other words, equality of 
treatment is applicable even where there is no connection between use of such a pass 
and a contract of employment. Moreover, the right to the pass still holds good when 
the applicant is the widow of a migrant worker from another Member State, if she has 
the right to remain (see Section 4 below). · 

4. The right to remain in the territory of a Member State after 
having been employed or established there 

Article 48 of the Treaty made provision for the right to remain in a Member State after 
having been employed there, subject to conditions to be laid down by the Commis· 
sion. These conditions were defined in Commission Regulation No 1251/70 of 
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29 June 1970. Workers and members of their families as defined in Regulation 
No 1612/68 enjoy this right under the following conditions: workers who leave off 
work at retirement age must have been employed in the Member State for the past 12 
months and must have resided there for the past three years; workers obliged to leave 
off work as a result of permanent incapacity to work must have resided continuously in 
the Member State for the past two years. The conditions for family members are 
based on those applicable to workers themselves. Members of a deceased worker's 
family are allowed to remain in the host country as long as the right to remain was 
acquired before his death and, in certain circumstances, even if he should die during 
his working life. 

Council Directive 75/34 of 17 December 1974 extended the right to remain to self­
employed persons and their families. The principles governing acquisition of this 
right are the same as for employed persons. 

Persons who have acquired the right to remain enjoy the same right to equality of 
treatment as employed and self-employed persons. Conversely, they are also subject 
to the special provisions on the powers of expulsion available to Member States laid 
down in Directive 64/221 (see Chapter II above). 
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V - Ji'uture work aimed at securing and facilitating free move­
ment of persons within the Community 

The case-law of the Court of Justice and the decisions of the Council during the 1970s, 
coupled with the process of enlarging the European Communities to include a number 
of Mediterranean countries, provide good grounds for claiming that the beginning of 
the 1980s marked the start of a new period as far as the free movement of persons 
within the Community is concerned. In broad terms, the direct objectives of the 
Treaty have been attained and a 'first series' of harmonization problems have been 
resolved. Although further progress is still required in some areas of this field, it will 
be necessary over the years ahead to select options and define priorities according to 
adapted principles. This will involve considerable work, especially for the Commis­
sion, if it exercises its exclusive right to submit proposals to the Council. 

This transition to a new period is also evidenced by the changes in the situation in 
important sectors of economic activity brought about by the economic crisis. 

The work to be undertaken over the coming years can be classified in three broad 
areas: 

(i) continuation of the policy on harmonization in various fields where it has already 
been initiated; 

(ii) harmonization where required in new spheres; 

(iii) initiatives aimed at creating a European identity and building up a feeling of 
solidarity among Community citizens. 

In a number of fields, difficulties have been encountered which have prevented the 
harmonization plans drawn up so far from being implemented to the full extent 
necessary. In banking and insurance, for instance, various matters should have been 
the subject of harmonization measures by now, but this has not been possible, partly 
because of developments within the Community and partly because these are very 
sophisticated fields. This subject is discussed in Chapter III, Section 4. Company 
law is another sphere in which new legal acts will be introduced, although in all 
probability at a slower pace. 

At the same time, the economic and legal developments that have occurred thus far, 
drawing the countries of the Community closer together, have pointed to the need to 
face new tasks. This has also been found in a number of areas which come quite close 
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to the sphere of civil law, but it is more difficult to visualize the potential practical 
results, since the problems of harmonization are much more complex. 

Policy on education and training, where the extent of cooperation has been limited 
hitherto, is another field in which problems will have to be tackled over the coming 
period. In some fields of education, the question of whether or not the Treaty gives 
authority for cooperation remains open to doubt on legal grounds, while, where there 
are no such doubts, considerations of autonomy and flexibility in the various national 
educational systems have prevented the adoption of precisely formulated specific 
criteria. It may be that it will be necessary to make certain adjustments in order to 
secure lasting acceptance from educational circles in the Member States. 

The desire to strengthen the feeling of solidarity and identity among Community 
citizens was one of the essential motivations behind various proposals that were put 
forward during the 1970s. Of these, the only one to have been adopted so far is the 
proposal for a common driving licence, on the subject of which a directive was issued 
in 1980. However, several other efforts are being made along these lines, including 
proposals for a uniform passport, 'special rights for the citizens of the European 
Community' (such as the right to take part in local elections), and the right for 
nationals of Member States to reside in other Member States, even if their reasons for 
wishing to do so are not directly connected with the pursuit of an economic activity. 
Mention should also be made here of the continuing work on mutual recognition of 
diplomas, since measures of this type help psychologically to create a feeling of 
solidarity. Action along these various lines will serve to give Community citizens an 
assurance that, should they choose to pursue their occupations in other Member 
States, they will not be hindered in their day-to-day lives by meaningless formalities. 
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BoNNICI Bernard 
Les conditions de circulation et d' etablissement des mt!decins de Ia CEE. Collection Economie 
et Sante. Editions mecticales et universitaires 1974, p. 289. 

BONTEMPS Jean 
Liberte d'etablissement et libre prestation des services dans le Marche commun. Directives de 
suppression des restrictions et directives de mesures transitoires. Bruxelles: Bruylant 1968. 

CoLoMEs M. 
(Le) droit de l't!tablissement et des investissements dans Ia CEE. Paris: Delmas 1971. 
(Documents actuels). 

DoussET J., Lou1s J.V., MEGRET J., SARMET M.,VIGNEs D. 
Le droit de Ia Communaute economique europeenne. Volume 3: « Libre circulation des 
travailleurs - etablissement et services, capitaux, transports». 

EvERLING Ulrich 
Das Niederlassungsrecht im Gemeinsamen Markt. Berlin (etc): Vahlen 1963. 
Die Rechtsang/eichung in der EWG auf dem Gebiet des Niederlassungsrechts. In: Aktuelle 
Fragen des europiiischen Gemeinschaftsrechts. Munchen 1965. p. 60-90. 

The right of eslilblishment in the Common Market. New York (etc): Commerce Clearing 
House 1964. (Common Market reports). 
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GANSHOF VAN DER ME:ERSCH 
Droit des Communautes europfennes. Ganshof van der Meersch. Collection « Les Nouvel­
les • 1969. 1 volume. 

GmE - LoYRETTE ~ NouEL 
Dictionnaire du Marche commun. Dictionnaires Andre Joly 
Tome Ill-Chapitre: Droit d' etablissement (mise a jour 1976). 

Paris, feuillets mobiles. 

GoLDMAN Berthold 
Droit commercial europeen. Precis Dalloz 3e edition - 1975. Droit d'etablissement et 
prestation de services, p. 186-261. 

KARNOV E. F. 
Commentaires generau.x sur le traite CEE. Danemark; 2. Udgave 1979. Posner D. G. III 
Bureau 3 I 10. Ed. 1974 avec suppl. - 1977. 

LANG John Temple 
The right of establishment of companies and free movement of capital in the European 
Economic Community. In: International trade, investment and organization. p. 288-289. 

LAGRANGE Maurice, MoELLER Hans, SIEG Karl 
Dienstleistungsfreiheit und Versicherungsaufsicht im Gemeinsamen Markt. Vier Rechtsgut­
achten. Stuttgart: Ende 1971. 

LAGUETIE 
L'avocat dans les neuf Etats membres de Ia Communaute. Versailles. Ed. Apil 1978, 381 p. 
n° 005124. 

Loussou ARN Yvon 
Droit de commerce international. Editions Sirey- Paris 1969, 1 val., p. 1033. 

MAESTRIPIERI Cesare 
Libre circulation des personnes et des services dans Ia CEE. 

NICOLA YSEN Gert 
Nieder/assungsrecht und Rechtsangleichung. In: Aktuelle Fragen des europiiischen Gemein­
schaftsrechts. Miinchen 1965. p. 91-108. 

0UADRI - MONACO - fRABUCCHI 
Trattato lstitutivo della CEE. 1 volume 1965. 

SuNDBERG WEITMAN Brita 
Discrimination on grounds of nationality - Free movement of workers and freedom of 
establishment under the EEC Treaty. Amsterdam: North Holland Public. CY 1977., VII, 
247 p. Bibliogr. p. 237-243. 

TROBERG Peter 
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Kommentar zum EWG Vertrag. von der Groeben - Boeck - Thiesing. Nomos Verlag 1974 
-2 volumes. 

Handbuch fiir Europiiische Wirtschaft. von der Groeben - Boeck - Thiesing - feuillets 
mobiles. Nomos Verlag 16 tomes. 



VIGNES D. 
Le droit d'i!tablissement et Ia fibre prestation des services. Editions techniques, Paris. Mises a 
jour periodiques: Fascicule 164 - C. 

VoN H. GIENow, GLassNER 0, SEMLER J. 
Zweigniederlassungen und Tochtergesel/schaften im Gemeinsamen Markt - Rechtliche und 
Steuerliche Prob/eme. Hrsg. von der Association europeenne d'etudes juridiques et fiscales, 
Paris, 2' Auflage., Freudenstadt: Lutzeyer 1970. 

La profession medicate dans /e Marche commun, (1975) 432 p. Bibliogr. pp. 404-425. 
Paris 2; These doctoral d'Etat 1975. 

Barre au et medecins face au droit d' etablissement. Universite catholique de Louvain, Centre 
d'etudes europeennes. Louvain-Librairie universitaire, p. 149. 
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To mark the second enlargement of the European Community with the accession 
of Greece on 1 January 1981 a new map has been published. It shows the new 
Community with its ten member countries (Belgium, Denmark, the Federal 
Republic of Germany, France, Greece, Ireland, Italy, Luxembourg, The Nether­
lands and the United Kingdom) and two applicant countries (Spain and Portugal). 

Inserted on the map are 78 diagrams showing basic statistics for the European 
Community and its ten Member States, together with comparative statistics for 
the United States and the Soviet Union : 

(i) population and area; 

(ii) gross domestic product by country and per capita; 

(iii) primary energy production and per capita energy consumption. 

The European Community, Its Member States, Regions and 
Administrative Units 

Dimensions : 
unfolded: 
folded: 

Scale : 1 : 3 000 000 (1 em = 30 km) 

102x 136cm 
25x15cm 

Fully coloured map available In seven languages (Danish, 
German, Greek, English, French, Italian and Dutch) 

The map is on sale at : 

fi OFFICE FOR OFFICIAL PUBLICATIONS· OF THE EUROPEAN COMMUNITIES 

L - 2985 Luxembourg 

Price (excluding VAT) In Luxembourg: 
ECU 3 • BFR 120 • IRL 2 • UKL 1.80 - USD 4 



European Communities - Commission 

Freedom of movement for persons in the European Community 

Luxembourg: Office for Official Publications of the European Communities 

1982 - 51 pp. - 16.2 x 22.9 em 

European Documentation series - 3/1982 

DA, DE, GR, EN, FR, IT, NL 

ISBN 92-825-2973-8 

Catalogue number : CB-NC-82-003-EN-C 

This publication sets out the principles underlying the free movement of persons within the 
European Community and describes what has been done to facilitate freedom of movement for 
workers and the self-employed in the ten Member States. 



EUROPEAN COMMUNITIES - INFORMATION 
Commission of the European Communities. Rue de Ia Loi 200, 1049 Brussels 

Informationskontorer - Presse- und Informationsbiiros- I'Q«q>Eia Tu11:ov xai IDTjQOq>OQttiiv­
Information offices - Bureaux de presse et d'lnformation - Uffici stampa e informazione -

V oorlichtingsbureaus 

BELGIQUE - BELGIE 

Rue Archimede 73 -
Archimedesstraat 73 
1040 Bruxelles - 1040 Brussel 
TeL : 235 11 11 

DANMARK 

Gammel Torv 4 
Postbox 144 
1004 K0benhavn K 
Tlf .. 14 41 40114 55 12 

BR DEtiTSCHLAND 

ZitelmannstraBe 22 
5300 Bonn 
Tel. : 23 80 41 

Kurflirstendamm 102 
1000 Berlin 31 
Tel.: 8924028 

EAAAl: 

'000<; BamA.Io(JI']<; l:o~lo:<;, 2 
Kal 'H(?Wbou 'Anuwil 
'Afhlva 134 
"JA, 743 9S2n43 98Jn43 984 

FRANCE 

61, rue des Belles-Feuilles 
75782 Paris Cedex 16 

T". ' 50! 58 85 

IRELAND 

39 Molesworth Street 
Dublin 2 
TeL : 71 22 44 

IT ALIA 

Via Poli, 29 
00187 Roma 
Tel. : 678 97 22 

Corso Magenta 61 
20123 Milano 
Tel. 805 92 09 

NEDERLAND 

Lange Voorhout 29 
Den Haag 
Tel. : 46 93 26 

UNITED KINGDOM 

20, Kensington Palace Gardens 
London W8 400 
Tel. : 727 8090 

Windsor House 
9/15 Bedford Street 
Belfast 
Tel. : 40708 

4 Cathedral Road 
Cardiff CFl 9SG 
Tel. : 37 1631 

7 Alva Street 
Edinburgh EH2 4PH 
Tel. : 225 2058 

ESPANA 

Calle de Serrano 41 
SA Planta-Madrid 1 
Tel.: 47411 87 

PORTUGAL 

35, rna do Sacramento a Lapa 
1200 Lisboa 
TeL : 66 75 96 

TORKIYE 

13, Bogaz Sokak 
Kavaklidere 
Ankara 
Tel. : 27 61 45127 61 46 

GRAND·DUCHE DE LUXEMBOURG SCHWEIZ · SUISSE - SVIZZERA 

Centre europeen 
BAtiment Jean Monnet B/0 
L-2920 Luxembourg 
Tel. : 43011 

Case postale 195 
37-39, rue de Vermont 
1211 Geneve 20 
Tel.: 34"17 50 

UNITED STATES 

2100 M Street, NW 
Suite 707 
Washington, DC 20037 
Tel. : 862 95 00 

1 Dag HammarskjOld Plaza 
245 East 47th Street 
New York, NY 10017 
Tel : 371 38 04 

CANADA 

Inn of the Provinces 
Office Tower 
Suite 1110 
Sparks' Street 350 
Ottawa, Ont. KIR 7S8 
Tel. : 238 64 64 

AMERICA LATINA 

Avda Ricardo Lyon 1177 
Santiago de Chile 9 
Chile 
Adresse postale : Casilla 10093 
Tel. : 25 05 55 

Quinta Bienvenida 
Valle Arriba 
Calle Colibri 
Distrito Sucre 
Caracas 
Venezuela 
Tel. : 91 47 07 

NIPPON 

Kowa 25 Building 
8-7 Sanbancho 
Chiyoda-Ku 
Tokyo 102 
Tel. : 239 04 41 

ASIA 

Thai Military Bank Building 
34 Phya Thai Road 
Bangkok 
Thailand 
Tel. : 282 14 52 



In the same collection (continued) 

The European Community's financial system (third e<lirion) 

The European Community's legal system 
The economy of the European Community 

Brochures for businessmen* (m the sam< colloctionl 

Grants and loans from the European Community 
Public supply contracts in the European Community 

Others publications for the general public 

Working together- The institutions of the European Community- By E . Noel. Secretary-General 
of the Commission of the European Community 

Steps to European unity - Community progress to date: a chronology 

European File - Each month two topics of current European events 

Bulletin of the European Communities - A monthly survey covering milestones in the building of 
E urope 

Basic statistics - Published annually, an essential statistical guide to the Community 

Colour map- The European Community. Member States. Regions and Administrative Units 

The European Community as a publisher - Extract from our catalogue of publications 

The hn.x:hurc.:) for businessmen L·annot be obtained on subscription. They an:: availahlc at the information offices (~ee Jist nf 
addresses). 



The free movement of persons between the Member States of the 
Community is one of the four basic freedoms instituted by the 
Community. The relevant rules are set out in Part Two of the 
EEC Treaty - 'Foundations of the Community' . There is 
every reason to emphasize this, for without free movement of 
persons there could be no European Community. 

Under Community law each Member State must afford worke rs 
from another Member State the same treatme nt as its own 
na tionals. And it can no longer reserve occupations in trade 
and industry for its own nationals. These a re now fac ts of 
Community life . 

There are still. however. more t han a few barriers in the way of 
free movement. Member States make many stipulations in the 
matter of vocational training for worke rs and the self­
employed. 

Though the conditions to be satisfied before anyone may 
engage in industrial or commercial activity a re not 
discriminatory in themselves. they can nevert he less impede free 
movement . if only because they vary from country to country . 

Quite a numher of barriers of various kinds need to he removed 
before complete freedom of movement is attained. T his 
means that the European Communi ty is facing an extended 
task . requiring initiative . patience. perseverance a nd support . 

The citizens of the Member States, and e~pecially young 
people. to whom th i ~ is of particular concern. can do much to 
help bring about free movement if they are mindful of t he ir 
rights under Community law . Community law applies directly 
to them and confers upon them rights which they can ocrcisc in 
dealing~ with the authorities and can enforce in the court s of the 
ten Member State~. for . here too. Communitv law take~ 
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precedence over national law. · I S 8 N 9 2 - 8 2 .5 - 2 9 7 3 -8 
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