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The European Commission’s powers
of investigation in the enforcement
of competition law

The purpose of this booklet is to provide the general reader with a description of the
Commission’s investigating powers; the views expressed do not necessarily represent
an authentic statement of the Commission’s official position.

Manuscript completed July 1984



Foreword

The countries which signed the Treaty establishing the European Economic Com-
munity set out to achieve economic and social progress by acting together to elimi-
nate both public and private barriers hindering trade between them.

The Commission of the European Communities bas the job of ensuring that the laws
of the market economy are respected, and has always sought to put an end to com-
mercial practices which distort the free interplay of competition. Not only do such
practices hinder the establishment of a single market covering all the Member States
of the Community, they also impede the technical and economic progress indis-
pensable for European firms to survive and compete with those outside the Com-
munity.

The Commission has therefore pursued a competition policy aimed at preventing
firms from acting in ways conflicting with the demands of free competition, and to
promote the development of more competitive industrial structures, notably by
encouraging cooperation between European firms and especially small businesses.
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But if the Commission is properly to conduct this double-edged task of prohibiting
damaging restrictive practices while at the same time promoting agreements which
bring economic benefits, it must be prepared to keep the market under constant
observation, and must be very familiar with the economic and legal context in which
firms work.

To enable it to do this it has been given wide powers to carry out inquiries directly
involving firms. The purpose of such investigations is to detect any anti-competitive
practices; it can then order that they be ended or allow them to be continued,
depending on their positive or negative effects on free competition.

The exercise of these powers of investigation, however, does not remove the gua-
rantees which every constitutional State gives to individuals and firms as regards
public supervision of their business activities. The EEC Treaty and its implementing
legislation impose limits on what the Commission can do. The Commission’s own
practice and the judgments of the European Court of Justice — whose function it is
to ensure that in the application of the Treaties the law is observed — have always
sought to guarantee firms the greatest possible measures of objectivity and protec-
tion compatible with effective supervision of their conduct on the market.

Investigations should be carried on in a spirit of mutual cooperation and compre-
hension between businessmen and the Commission. When it opens an investigation
into the possible existence of anti-competitive practices, the Commission aims to
cause as little disturbance as possible to the operation of the firms contacted. Its
purpose is to protect the market against such practices, which are damaging for all
concerned — producers, traders and consumer alike.

The Directorate-General for Competition has drawn up this booklet for European
firms, with a view to providing a clear explanation of an aspect of its acitivities
which places its administrative departments in direct contact with their managers.
The language used has often had to be technical, but the booklet tries to provide the
necessary clarification for a proper understanding of what is an essential tool of any
competition policy which sets out to safeguard the interests of the European
economy as a whole.

Manfred CASPARI
Director-General for Competition
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Introduction

The Treaties which set up the European Community — the Coal and Steel Treaty
(European Coal and Steel Community), the EEC Treaty (European Economic Com-
munity) and the Euratom Treaty (European Atomic Energy Community) — set out
first and foremost to remove the economic barriers between the founding countries
so as to establish a single market, known as the ‘common market’.

Within this common market, what are now the 10 Member States are trying to
establish the so-called four freedoms: the free movement of people, goods, services
and capital. The objective is to develop economic activity and to improve the stan-
dard of living. '

If a large market of this kind is to be created there must first be legislation laying
down effective rules of competition which are the same for everyone. All firms must
be able to take advantage of the larger size of the market. Big companies must also
be prevented from abusing a dominant position, for example by charging discrimi-
natory or abusive prices, refusing to sell to certain traders so as to limit the number
of outlets to the detriment of consumers, or arranging mergers which threaten to
eliminate competition.

1. EEC competition rules’

Competition rules of this kind are covered by Articles 85 and 86 of the EEC Treaty.
Those articles prohibit ‘all agreements between undertakings, decisions by associa-
tions of undertakings and concerted practices’ which restrict the free interplay of
competition: either by preventing businessmen, even indirectly, from freely deciding
their terms of sale, or by preventing them from selecting the goods or services they
wish to buy, in complete independence, on the basis of quality and price.

' This booklet deals primarily with the procedures for Commission investigations aimed at applying EEC
competition rules, and gives only a brief outline of the rules themselves. The rules are explained in more

detail in EEC competition rules — Guide for small- and medium-sized enterprises, published in the
same series.



Articles 85 and 86 forbid only agreements and practices which may appreciably
affect trade between Member States: restrictions whose effects are purely domestic
are a matter for the laws of the Member State concerned.

(a) Article 85 bans agreements which restrict competition between two or more
firms, when for example they share or partition markets, fix prices or limit pro-
duction or sales. The ban applies both to horizontal agreements between compe-
titors (for example among producers or among distributors) and to vertical
agreements between firms at different stages of the trade (for example between
producers and distributors).

(b) Article 86 prohibits firms holding a dominant position in a particular product or
service, throughout the common market or in a substantial part of it, from mak-
ing unfair use of their commercial strength, for example by imposing unfair pric-
es or other terms. Thus it has been held that ‘an undertaking which is in a domi-
nant position and ties purchasers or — even if it does so at their request — by an
obligation or promise on their part to obtain all or most of their requirements
exclusively from the said undertaking abuses its dominant position within the
meaning of Article 86’.

(c) Competition policy is not confined to prohibitions: restrictive practices may dis-
tort competition, but they may also secure a better organization of the trade and
so produce technical or economic effects which work in the public interest.
Article 85(3) therefore allows exemption from the ban on restrictive practices for
certain agreements between firms which need to join forces in order to secure
the economies of scale made possible by a common market of 270 million
consumers.

Authorization may be granted where the agreement’s restrictive effects are compen-
sated for by certain economic benefits to society, which are listed in Article 85(3).”

! Judgment of the Court of Justice in Case 85/76 Hoffmann-La Roche, published in the European Court
Reports [1979] ECR 461.

* Article 83(3) allows an agreement prohibited by Article 85(1) to be exempted from the ban, provided it
‘contributes to improving the production or distribution of goods or to promoting technical or econo-
mic progress, while allowing consumers a fair share of the resulting benefit, and . . . does not:

(a) impose on the undertakings concerned restrictions which are not indispensable to the attainment of
these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a substantial part of
the products in question.’



2. How the Commission applies Articles 85 and 86

By Regulation No 17" the Council of the European Communities made the Commis-
sion responsible for taking the measures necessary to apply Articles 85 and 86.

The regulation gives the Commission the right to order firms to put an end to
infringements of Articles 85 and 86, and the right to authorize agreements with eco-
nomic benefits. It also gives the Commission the powers of investigation needed to
be able to take these decisions in full knowledge of the facts.

(a) Where the Commission finds that Article 85 or Article 86 has been infringed, it
may require the firms concerned to bring such infringement to an end. It may
impose fines on firms which have infringed Article 85 or 86, either deliberately
or negligently.

(b) Firms may wish to know whether agreements or practices to which they are par-
ty, or propose to become party, may lead to action on the part of the Commis-

' Council Regulation No 17 of 6. 2. 1962 first regulation implementing Articles 85 and 86 of the Treaty
(published in the Official Journal of the European Communities, 13, 21. 2. 1962, p. 204; English
Special Edition 1959 - 1962, p. 86).



sion, and Regulation No 17 empowers the Commission to certify that there is no
infringement, by means of an individual decision adopted at the request of the
firms concerned, known as a negative clearance decision.

(c) Lastly, the Commission has sole power to grant exemptions from the ban on
restrictive practices where it considers that an agreement is beneficial from an
economic point of view.

If an agreement satisfies the four tests of Article 85(3) described above, the Commis-
sion grants an exemption, This may be done by individual decision or by means of a
regulation exempting a category of agreements considered to satisfy the tests of
Article 85(3) (a block exemption).

If the Commission is to grant an individual exemption, it must first be notified of the
agreement on a special form (Form A/B, obtainable from the Commission and
reproduced as Annex II to this booklet).

Under powers conferred by the Council the Commission has specified certain kinds
of agreement which are covered by block exemptions and thus need not be notified.
At the present time these are:

(i) specialization agreements;
(i1) exclusive distribution agreements;
(iii) exclusive purchasing agreements;

iv) patent licensing agreements.

Block exemptions are also in preparation for
(i) research and development agreements;

(i1) motor vehicle distribution agreements.

If the Commission is to act in full knowledge of the facts when it decides whether to
terminate infringements of Articles 85 and 86, to give negative clearance or to grant
an exemption from the ban on restrictive practices, it must of course have the power
to collect all the information needed. Regulation No 17 therefore gives it wide
powers of investigation.

The Commission does not use its powers of investigation, however, without first

having good grounds for suspecting practices affecting competition, based on
information from a number of sources.

10



I — How the Commission is informed of restrictive
practices

When the Commission decides to open an investigation it generally has certain evi-
dence of conduct on the part of firms which the investigation is intended to substan-
titate and clarify. Initial evidence of infringements can come to the Commission’s
attention by various means.

1. Complaints

(a) Formal complaints

Restrictive practices may be brought to the Commission’s attention by complaints
on the part of individuals or firms which can show a legitimate interest.

A complaint might be lodged for example by a person not party to an agreement
which restricts competition and causes him injury, or by the victim of an abuse of a
dominant position, such as a refusal to supply on the part of the sole supplier of the
product. Anyone who can show that he is suffering injury or is liable to suffer injury
as a result of a restriction of competition must be considered to have ‘a legitimate
interest’ qualifying him to report the suspect practice to the Commission and to ask
to have the infringement terminated pursuant to Article 3 of Regulation No 17.

Complaints can be lodged with the Commission on a special form which it has
drawn up, known as ‘Form C’. Form C has spaces in which to enter the identity of
the complainant,’ a description of the infringement, the reason why the complainant
claims a legitimate interest, and evidence of the alleged infringement.

(b) Informal complaints

These are requests or other messages reporting restrictive practices from individuals

or firms who as a rule consider themselves injured but are unwilling to be officially
identified as complainants, usually for fear of reprisals.

' Form C is reproduced in Annex [ to this booklet.

11



2. Notification of an agreement for the purpose of obtaining an
exemption

Where firms wish to have an agreement individually exempted from the ban on
restrictive practices, they must notify it to the Commission: until the agreement has
been notified no exempting decision can be taken.

This formality represents a valuable source of information, as notifications seeking
exemption are set out in writing on the form issued by the Commission (Form
A/B).! The firms must supply information on the parties to the agreement and the
essential features of it, and set out the grounds on which in their view exemption
may be granted.

3. Inquiries into sectors of the economy

Article 12 of Regulation No 17 allows the Commission to conduct inquiries into sec-
tors of the economy. If the Commission has reason to believe that in a particular
economic sector competition is being restricted or distorted within the common
market, it may decide to conduct a general inquiry, and may request firms in that
sector to supply the information it needs. This enables it to determine the origin of

any restrictions of competition, and to decide whether or not to act under Articles
85 and 86.

To date inquiries of this kind have been conducted in the brewing and margarine
industries.

4. Other sources of information

The Commission may also learn of restrictive practices through questions asked in
the European Parliament, newspaper reports, information supplied by the authori-
ties in the Member States, or contacts with trade associations and other organiza-
tions such as consumer associations.

The Commission is not bound to proceed against infringements brought to its atten-
tion in this way, but here too it may of its own initiative decide to collect more detai-
led information, particularly when the information it has suggests the existence of
serious infringements of competition rules.

'Form A/B is reproduced in Annex II to this booklet.

12




II — The investigation: fact-finding by the Commission

In most cases where the Commission considers that practices brought to its notice —
by way of complaints, notification of agreements, or other sources of information —
may be in violation of competition rules, it needs to obtain additional information if
it is to give a ruling on the legality of the practices in question.

Regulation No 17 empowers it to address requests for information to firms and to
carry out such on-the-spot investigations as are found to be necessary to secure com-
pliance with the prohibitions imposed by Articles 85 and 86.

1. Purposes of investigations

The Commission may request information from firms for any number of purposes
since, under Regulation No 17, it is empowered to request the information and to
carry out the investigations necessary to give effect to the principles laid down by
Articles 85 and 86 of the EEC Treaty.

Information is thus necessary if the Commission requires it to ascertain whether the
practices notified to it are covered by these two articles and whether it has to take a

13



decision under them. The Commission must therefore, as a general rule, be able to
obtain information not only for the purpose of taking a decision on the suspected
infringements but also in order to assess the economic and legal circumstances of the
agreements that firms have notified to it with a view to securing negative clearance
or exemption.

The Commission explains to firms why information requested is necessary by briefly
outlining the reasons for its decision to investigate the possibility that the competi-
tion rules are being infringed. It may state, for example, that, on the basis of
information in its possession, it has good reason to believe that a particular firm is
participating in a restrictive agreement between producers, the object of which is to
fix prices jointly or to share out markets between the firms involved.'

The Commission enjoys a wide measure of discretion in deciding whether informa-
tion is needed. The Court of Justice, in turn, has only limited power to review whe-
ther any particular measures of investigation are necessary for the purpose in view.

According to the Court, the Commission is not required to indicate to the firm con-
cerned what the investigation is expected to uncover, precisely because its findings
may change shape in the course of the investigation. It is entitled simply to state the
purpose for which the information is needed.

Accordingly, a decision to carry out an investigation may be taken provided details
are given of its purpose, to establish circumstances such as to indicate that an
infringement may have occurred (e.g. an export ban imposed by a producer on his
dealers), and provided the matters to be investigated are specified.

However, the Commission’s power to request information is not limitless, irrespec-
tive of the value or relevance of the information to the case under investigation. One
principle is permanent: measures taken by the authorities must be proportionate to
the objectives pursued. The Commission is thus obliged to take steps that are not
only necessary but also strictly tailored and limited to the purpose for which it is
seeking information. In the final analysis, the nature and extent of that information
depend on the seriousness of the suspected practice. The information must relate to
the case in point and must neither be arbitrary in nature nor unduly impair the firm’s
smooth operation.

! Examples of reasons given for requesting information from firms and for carrying out investigations are
to be found in Annex III.
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2. Firms liable to investigation by the Commission

The provisions of Regulation No 17 impose no restrictions on either the number or
the categories of firms that may be investigated by the Commission, which is empo-
wered to obtain information from firms that are party to a restrictive agreement,
that are abusing a dominant position or that are being adversely affected by restric-
tive practices, regardless of whether such practices are those of their suppliers,
competitors or customers. When investigating the conduct of a firm in a dominant
position on the market, the Commission may, for example, ask companies that do
business with it whether they have been treated unfairly. Moreover, the Commis-
sion may contact any firm or association of firms, whether or not affected by a
restrictive practice, which might possess the information it needs.

To take an example, the Commission carried out an on-the-spot investigation of a
trust company that had been appointed to organize and operate on behalf of vari-
ous firms agreements between manufacturers in different Community countries
aimed at fixing prices and uniform terms of sale and at sharing out among manu-
facturers in a particular Member State the qualities and quantities produced.

The trust company claimed that it was not obliged to submit to the proposed inves-
tigation since it was not itself involved in either the production or the marketing of
the product in question. The Commission dismissed this argument, arguing on the
contrary that the services provided by the company were directly concerned with
the circumstances forming the object of the investigation.'

! Decision of 31 January 1979 — Fides (O] L 57, 8. 3.1979, p. 33).



While the investigation procedures provided for in Regulation No 17 may be initia-
ted without restriction against any firm established in the Community, the Com-
mission’s powers of investigation in respect of firms from non-member countries
are limited. Under international law, the Commission is not empowered to conduct
outside the bounds of its territorial competence investigations which would
impinge upon the national sovereignty of the non-member country in whose ter-
ritory it was purporting to act. Accordingly, investigations at the premises of such
firms are out of the question since they would be a typical example of action by a
public authority on the territory of a sovereign State. In such cases, the Commis-
sion can simply send out requests for information but, for the same reason as that
just mentioned, it is in no position to penalize any refusal to supply the information
requested.

3. Action open io the Commission: requests for information
and on-the-spot investigation

The measures that the Commission is empowered to take under Regulation No 17
— requests for information pursuant to Article 11 and investigations pursuant to
Article 14 — need not take place in any particular chronological order or order of
priority.

An inquiry procedure may begin with either an on-the-spot investigation or a requ-
est for information. Examination of the documents obtained by the Commission
during an investigation may reveal a need for additional information that will clar-
ify certain of the economic and legal circumstances of the competitive practices at
issue. Then again, information obtained in response to a request for information
may prompt the Commission to carry out an on-the-spot investigation as a means
of supplementing, verifying or comparing the facts in its possession.

4. Liaison with Member States’ authorities

Article 10(2) of Regulation No 17 stipulates that the Commission is to carry out the
inquiry procedure — irrespective of whether it was instituted with a view to granting
negative clearance or exemption or to establishing infringements of Articles 85 and
86 of the EEC Treaty — in close liaison with the competent authorities, who have
the right to express their views on the procedure.

For this reason, at the same time as the Commission sends a request for information
to a firm, it transmits a copy of the request to the competent authority of the Mem-
ber State in whose territory the firm has its head office.

16



Similarly, in good time before the start of any on-the-spot investigation it has deci-
ded to carry out, the Commission informs or, where appropriate, consults the com-
petent authority in the Member State concerned. This consultation requirement aris-
es from the fact that, under certain circumstances, the competent authority may, or
indeed must, at the Commission’s request, afford the necessary assistance to Com-
mission inspectors to enable them to perform their duties.

17-18



Il — Requests for information

The most frequently used form of Commission investigation is the request for
information referred to in Article 11 of Regulation No 17.' Extensive use is made of
such requests at all stages of proceedings, right up to any Commission decision on
the lawfulness of practices by the firms under investigation. Several requests
for information may accordingly be sent to firms in the course of one set of
proceedings.

Requests for information are used by the Commission in particular to obtain busi-
ness information on firms (sales, output, imports, exports, price lists and general
terms of sale) or details on agreements or contracts whose existence can hardly be
disputed.

1. How are requests for information made?

Requests for information are made in writing and sent to the firms concerned in the
form of a registered letter with advice of receipt or, in urgent cases, by telex. The

' Article 11 of Regulation No 17 lays down that:

1. In carrying out the duties assigned to it by Article 89 and by provisions adopted under Article 87 of
the Treaty, the Commission may obtain all necessary information from the governments and compe-
tent authorities of the Member States and from undertakings and associations of undertakings.

2. When sending a request for information to an undertaking or association of undertakings the Com-
mission shall at the same time forward a copy of the request to the competent authority of the Mem-
ber State in whose territory the seat of the undertaking or association of undertakings is situated.

3. Inits request the Commission shall state the legal basis and the purpose of the request and also the
penalties provided for in Article 15(1)(b) for supplying incorrect information.

4. The owners of the undertakings or their representatives and, in the case of legal persons, companies
or firms, or of associations having no legal personality, the persons authorized to represent them by
law or by their constitution, shall supply the information requested.

5. Where an undertaking or association of undertakings does not supply the information requested
within the time fixed by the Commission, or supplies incomplete information, the Commission shall
by decision require the information to be supplied. The decision shall specifiy what information is
required, fix an appropriate time limit within which it is to be supplied and indicate the penalties pro-
vided for in Article 15(1)(b) and Article 16 (1)(c) and the right to have the decision reviewed by the
Court of Justice.

6. The Commission shall at the same time forward a copy of its decision to the competent authority of
the Member State in whose territory the seat of the undertaking or association of undertakings is
situated.’
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Commission must state, in addition to the purpose of the request, the Community
rules under which it is made, and advise the firm of the penalties laid down by
Regulation No 17 for supplying incorrect information in response to a request for
information (whether binding or not) or failing to supply the information within the
time limit fixed in a binding request for information.

2. What constitutes a request for information?

The request for information is constituted by all the documents sent to the firm pur-
suant to Article 11, not merely the various questions seeking information. In follow-
ing up the request, the firm’s reply must be assessed as a whole; the appraisal must
not be limited to the answers given to the specific questions set out in the Commis-
sion’s request.

The response to the Commission’s request for information must accordingly be
regarded as the answers to the Commission’s specific questions, information sup-
plied which extends beyond the particular scope of those questions and information
supplied by the firm on its own initiative which does not directly relate to any
specific question asked by the Commission.
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At all events it is obviously in the interests of firms to pass on to the Commission all
the information available on the field covered by the request for information. If a
firm submits detailed, full information it may avoid having to allow Commission
officials to carry out an on-the-spot inspection in order to supplement the informa-
tion obtained.

3. Simple request for information

Article 11 of Regulation No 17 lays down a two-stage procedure for requesting
information; the first stage is a compulsory preliminary.

The Commission must first of all ask the firms concerned to answer a simple request
for information. If this initial step produces no result because the firm fails to reply
by the time limit fixed, the Commission may, as a second step, require the informa-
tion to be supplied by means of a binding decision to which pecuniary penalties are
attached if the firm persists in refusing to reply.

However, where the firm freely supplies information to the Commission, it must be
correct: under Article 15 of Regulation No 17 the Commission may impose fines on
firms supplying incorrect information in response to a request for information, even
where it is made as a simple — not a binding — request. If a firm agrees to reply to a
simple request for information, it must supply correct information on pain of
pecuniary penalties.

4. Request for information in the form of a binding decision

Where a firm does not supply the information requested within the time limit fixed
by the Commission in its first request, or supplies incomplete information, the Com-
mission may require the information by decision. The firm concerned is then obliged
to reply on pain of pecuniary penalties.

The binding decision relating to the firm in question must set out in detail the
grounds on which it is based. It specifies the information required, fixes an approp-
riate time limit within which it is to be supplied and refers to the penalties provided
for and the right to have the decision reviewed by the Court of Justice.'

Firms receiving such a request for information must therefore:

(1) supply a correct answer, on pain of fines, where they decide to reply voluntarily
to a simple request for information;

' See Annex IV.
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(ii) reply in all cases, on pain of pecuniary sanctions, to a request for information by
way of decision.

In most cases firms respond voluntarily and without undue problems at the first
stage of the request. Requests for information by way of binding decision are seldom
made.

5. How much time for a reply?

The Commission has to fix an appropriate time limit for firms to reply in the light of
circumstances. Although Article 11(3) does not explicitly lay down a time limit for
replies to simple requests for information, such a requirement does follow indirectly
from Article 11(5), which specifies that where a firm has not supplied the informa-
tion requested ‘within the time limit fixed by the Commission’, the Commission
shall by decision require the information to be supplied.

It stands to reason that any request for information by way of binding decision must
also fix an appropriate time limit for reply. Moreover, this is explicitly laid down by
Article 11(5). An appropriate time limit means a reasonable time limit in the light of
the firm’s cirumstances and the nature and amount of information requested. The
period fixed usually varies between three weeks and two months, but may be longer
if the Commission considers that more time is required to assemble the information.

The Commission is seldom aware of the state of the firm’s affairs or files or the
amount of research needed. For this reason it usually agrees to a firm’s request to
extend the period allowed for reply where good reason is given.

6. Who has to supply the information on behalf of the firm?

Article 11(4) lists the persons who are to supply the information requested: the head
of the firm or his representative, or, in the case of companies, etc., the persons
authorized to represent them by law or by their articles of association.

This provision is designed to ensure that the request is dealt with at a suitable level
of responsibility by persons deemed to be competent in handling requests for
information.

In practice firms entrust the task of replying to the heads of department possessing
the information required (accountants, sales managers, in-house lawyers or inde-
pendent law firms). Since the information is supplied in the name of the firm, the lat-
ter is in all cases bound by the answers supplied and liable for the penalties provided
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for if it supplies incorrect information or refuses to supply information. Fines may
therefore be imposed and the firm held reponsible even where its managers have not
made any move or are not aware of the answers given; it is enough that somebody
acted on behalf of the firm.

7. What kind of information?

Persuant to Article 11 of Regulation No 17 the Commission may obtain information
or documents containing the necessary information. The Commission often asks
firms for a copy of a particular agreement so as to have the full text available for an
initial examination of its compatibility with the EEC Treaty competition rules.

The Commission may sometimes ask for information which the firm does not direct-
ly possess but could still supply in another form. Where, for example, the Commis-
sion requests a figure for the volume of ex-works deliveries, and the firm has only
sales figures available, it is entitled to contact the Commission on receiving the
request for information to find out whether it might reasonably notify its sales
figures instead of the data originally requested.
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8. Pecuniary penalties
(a) Fines

Under Article 15(1)(b) of Regulation No 17 the Commission may impose on firms
fines of from 50 to 1 000 ECU' where, intentionally or negligently, they supply
incorrect information or do not supply information within the time limit fixed in a
request made by way of binding decision.

(1) Incorrect information

Firms must above all endeavour to reply accurately and fully to the various ques-
tions set out in requests for information (for example, the firm’s sales figures for a
given year or exports to the different Member States).

However, the correctness of the information supplied depends both on the accuracy
of the information itself and on the impression it conveys to the Commission of the
situation under examination. In other words, the correctness of the information
depends also on the context of the given case. Information may be incorrect if it giv-
es a distorted picture of the true facts asked for and departs from reality on major
points. Where a statement is thus false, or so incomplete that the reply taken in its
entirety is likely to mislead the Commission about the true facts, it constitutes incor-
rect information for which a fine may be imposed.’

Let us consider an example: where in justifying the need for the information requi-
red the Commission states in its request that the trade relations between the firm
concerned and its supplier might involve restrictions on trade between Member
States contrary to the rules of competition, and asks for copies of the documents
defining the nature of the relationship between the two companies, the firm in ques-
tion intentionally supplies incorrect information if it replies that there is no written
agreement between itself and its supplier, while telexes obtained at the firm’s place
of business during a subsequent inspection define a business relationship prohibited
under Article 85 of the EEC Treaty.’

! Council Regulation (EEC, Euratom) No 3308/80 of 16. 12. 1980 replaced the European unit of
account by the ECU (European currency unit) in all Community legal instruments. The values in natio-
nal currencies of one ECU are approximately: BFR 46, DM 2.23, HFL 2.5, UKL 0.59, DKR 8.19, FF
6.86, LIT 1 383, IRL 0.73 and DR 88.

Decision of 25 November 1981 — Telos (OJ L 58,2.3.1982,p. 19).

* Decision of 17 November 1981 — Comptoir commercial d'importation (O] L 27, 4. 2. 1982, p. 31).
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(ii) Refusal to supply information

Where a firm fails to supply information within the time limit fixed in a request for
information by way of binding decision it is liable to a fine of between 100 and
5 000 ECU, just as if it had supplied incorrect information.

It is for the Commission to establish whether Articles 85 and 86 have been infringed.
A firm requested to supply information on an agreement may not refuse to do so on
the grounds that it believes the agreement does not affect trade between Member
States.

(b) Periodic penalty payments
The Commission may also impose periodic penalty payments of from 50 to 1 000
ECU per day in order to compel defaulting firms to supply complete and correct

information which it has requested by way of binding decision. The Commission
has already made use of these powers in the past.'

! See Annex V.
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Periodic penalty payments may be imposed not only where firms refuse to supply
the information requested but also to compel them to supply correct information
where an incorrect answer has been given.

The amount of the periodic penalty payment is not fixed at the outset. Regulation
No 17 merely states that it may not be less than 50 ECU or more than 1 000 ECU
per day, calculated from the date appointed by the decision. The exact amount the
firm will finally have to pay is laid down in any subsequent enforceable decision.
The Commission may then set the periodic penalty payment at a lower level than
that proposed in the initial decision.

In the Commission’s experience firms are cooperative in most cases; they supply
information in response to a simple request.

However, in exceptional cases, the Commission has had to impose pecuniary
penalties for refusal to supply information or the supply of incorrect information.
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IV — On-the-spot investigations

The Commission is empowered under Article 14 of Regulation No 17' to have
on-the-spot investigations undertaken by its officials.

The nature of the information supplied by a firm in response to a request for
information may induce the Commission to visit its premises so as to look more
closely into a suspected practice. In some cases, however, the Commission may, for
a variety of reasons, decide to undertake an immediate on-the-spot investigation.

The investigation procedure is reminiscent of the two-stage procedure under Article
11 covering requests for information: firstly, the investigation under Article 14(2),
whereby the firm is asked to submit to an investigation voluntarily and, secondly,

' Article 14 of Regulation No 17 reads as follows:
‘1. In carrying out the duties assigned to it by Article 89 and by provisions adopted under Article 87 of
the Treaty, the Commission may undertake all necessary investigations into undertakings and associa-
tions of undertakings. To this end the officials authorized by the Commission are empowered:
(a) to examine the books and other business records;
(b) to take copies of or extracts from the books and business records;
(c) to ask for oral explanations on-the-spot;
(d) to enter any premises, land and means of transport of undertakings.
2. The officials of the Commission authorized for the purpose of these investigations shall exercise their
powers upon production of an authorization in writing specifying the subject matter and purpose of the
investigation and the penalties provided for in Article 15(1) (c) in cases where production of the required
books or other business records is incomplete. In good time before the investigation, the Commission
shall inform the competent authority of the Member State in whose territory the same is to be made of
the investigation and of the identity of the authorized officials.
3. Undertakings and associations of undertakings shall submit to investigations ordered by decision of
the Commission. The decision shall specify the subject matter and purpose of the investigation, appoint
the date on which it is to begin and indicate the penalties provided for in Article 15(1)(c) and Article
16(1)(d) and the right to have the decision reviewed by the Court of Justice.
4. The Commission shall take decisions referred to in paragraph 3 after consultation with the compe-
tent authority of the Member State in whose territory the investigation is to be made.
5. Officials of the competent authority of the Member State in whose territory the investigation is to be
made may, at the request of such authority or of the Commission, assist the officials of the Commission
in carrying out their duties.
6. Where an undertaking opposes an investigation ordered pursuant to this Article, the Member State
concerned shall afford the necessary assistance to the officals authorized by the Commission to enable
them to make their investigation. Member States shall, after consultation with the Commission, take
the necessary measures to this end before 1 October 1962.’
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the investigation ordered by way of a binding decision under Article 14(3), which
may lead to the imposition of fines or periodic penalty payments.

However, the investigation procedure need not necessarily be in two stages. Contra-
ry to the practice in the case of requests for information, the Commission may very
well opt for a binding decision ordering an immediate investigation without simply
calling on the firm at the outset to submit to an investigation voluntarily.

Article 14 does not, of course, prevent the Commission from carrying out an infor-
mal investigation without adopting a decision but it contains nothing to indicate
that the Commission may only take a decision within the meaning of paragraph 3 if
it has previously attempted to conduct a straightforward investigation.’

The procedure is different when it comes to requests for information referred to in
Article 11. As expressly stipulated in paragraph 5 of that Article, the Commission
may adopt a decision only if it previously sought to obtain the information it needed
by way of a request addressed to the parties concerned. Paragraph 3 spells out the
main points such a request must contain. By contrast, Article 14 sets no such
precondition for initiation of the investigation procedure by way of a Commission
decision.

' Case 136/79 National Panasonic (1980) ECR 2033.
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This difference between Articles 11 and 14 arises from the fact that they each pursue
a different purpose. Information sought by the Commission is not normally obtain-
able without the collaboration of the firms possessing that information. An inves-
tigation, on the other hand, does not necessarily imply prior collaboration on the
part of the firm in possession of the material facts essential to the investigation.

1. Informal investigation

In practice, an informal investigation pursuant to Article 14(2) of Regulation No 17
is carried out by Commission inspectors on the basis of an authorization to investi-
gate.' This document names the Commission inspectors authorized to undertake the
investigation. It must also specify the subject matter and purpose of the investigation
and the penalties prescribed in Article 15(1) of Regulation No 17 in the event of not
all the business records required being produced. A firm that agrees voluntarily to an
informal investigation submits by that very fact to all the ensuing obligations, and
especially the obligation to produce all the books and other business records
required by the Commission inspectors.

The Commission has taken pains to clarify the wording of such authorizations by
outlining the purposes of investigations in greater detail than in the past. The degree
of detail will, of course, depend in each case on the quality of the information
already in the Commission’s possession and on the stage reached in the investiga-
tion. As a result, firms are better able to grasp the subject matter of the investigation
and to check for themselves that the information requested is strictly relevant.

In order to put firms under investigation fully in the picture as regards their rights
and obligations, the Commission has prepared a note which is attached to each
authorization to investigate and explains the scope and limits of the powers
vested in the Commission inspectors.

On arrival at the firm’s place of business, the officials authorized by the Commission
to carry out an investigation under Article 14(2) show their authorization to the
firm’s respresentatives. They prove their identity by means of their staff card.

If the firm so requests, they explain before beginning their investigation its subject
matter and purpose as well as procedural matters, including confidentiality. Such
explanations cannot modify the authorization and may not compromise the purpose
of, nor unduly delay, the investigation.

After producing their authorization, the Commission inspectors also draw the atten-
tion of the firm’s representatives to the provisions of Articles 14 and 15 of Regula-

' A specimen authorization to investigate pursuant to Article 14(2) is reproduced in Annex VI.
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tion No 17, and especially to the penalties that may be imposed on firms that submit
to an investigation but, intentionally or negligently, produce the required books or
other business records in incomplete form.

Where a firm refuses to submit to an investigation, the Commission inspectors
record its refusal in a minute, a copy of which is given to the firm if it so desires.

The Commission must then resort to a binding decision under article 14(3) in order
to oblige the firm to submit to an investigation and to authorize inspection and
scrutiny of the relevant business records.

2. Investigation ordered by binding decision

The Commission initiates this procedure either after encountering a refusal on the
part of the firm in question to submit to an informal investigation or at the outset if
it suspects the existence of particularly serious infringements and is concerned that
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documents or other evidence might disappear, or if the firm has in the past refused
to cooperate voluntarily with Commission inspectors.

Unlike investigations based on a simple authorization, investigations ordered by a
decision pursuant to Article 14(3) are mandatory, with the firm being required to
submit to such an investigation.

The choice of procedure is determined solely by the need for an appropriate inves-
tigation in the case in point and is a matter for the Commission.

To give an example, the Commission was obliged to take a decision requiring a firm
to submit to an investigation and to allow its relevant business records to be inspec-
ted and checked since, in the Commission’s view, it was no longer possible to rely on
a voluntary disclosure of information on the subject matter of the investigation. The
Commission invoked the following circumstances: difficulties encountered during a
number of previous investigations, the reticence with which the documents relating
to the various restraints on competition discovered had been supplied, and the fact
that at least one of the firms involved had falsely declared that the producers had
abandoned the concerted practice at issue two years earlier.

Since investigations ordered by decision are binding on the firms concerned, the rea-
sons for carrying them out must be stated accurately and in detail. The decision spe-
cifies the subject matter and purpose of the investigation and gives the date on which
it is to begin. It also indicates that fines may be imposed where not all the required
books or other business records are produced or where the firm refuses to submit to
the investigation and that, in the latter case, periodic penalty payments may be
imposed. Lastly, the decision makes it clear that proceedings for its annulment may
be brought before the Court of Justice.

The Commission thus takes particular care in setting out the grounds on which its
decisions to undertake investigations are based.’

Like an authorization to investigate, a decision to investigate is accompanied by a
note explaining the scope and limits of the powers assigned to the Commission

inspectors and setting out the rights of the firms to be investigated.

The Commission inspectors are provided with written authorizations naming them
as the persons charged with executing the decision.’

! See Annex VII.

* The authorization is identical to that reproduced in Annex VI,
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They cannot be required to enlarge upon the subject matter of the investigation as
set out in the decision or to justify in any way the taking of the decision. They may,
however, explain procedural matters, particularly confidentiality, and the possible
consequences of a refusal to submit to the investigation.

A certified copy of the decision is handed to the firm’s representatives immediately
prior to the investigation. The minute of notification' serves only to certify that this
has been done, and the fact that it is signed in no way implies that the person signing
submits to the investigation.

3. Prior notification of firms or unannounced investigations

The Commission sometimes carries out surprise investigations. In any event, article
14 of Regulation No 17 does not confer on firms the right to be notified in advance
of an investigation.

The Court of Justice has confirmed the legality of unannounced investigations, hold-
ing that exercise of the investigatory powers vested in the Commission by Regula-
tion No 17 contributes to the maintenance of the system of competition intended by

' See the specimen minute reproduced in Annex VIIL.
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the Treaty, which firms are absolutely bound to comply with, and that in those cir-
cumstances it does not appear that Regulation No 17, by giving the Commission the
power to carry out investigations without previous notification, encroaches on the
private interests of firms, or the privacy of the home and correspondence.’

Until 1978, the Commission conducted surprise investigations in only a few cases.
The situation has changed somewhat in the meantime since the Commission now
likes to gather the maximum amount of evidence of suspected infringements. The
result of any proceedings brought before the Court of Justice in respect of decisions
establishing the existence of infringements and imposing fines is conditional to a
large extent on the accuracy with which the charges brought against firms have been
substantiated.

4. The firm’s right to take advice

A firm may consult its legal advisers during an investigation. However, their pre-
sence is not a condition for the validity of the investigation, which must not be undu-
ly delayed on this account. The Court of Justice recently upheld the legality of an
investigation carried out without awaiting the arrival of a legal adviser.

Firms being investigated have the right to call in their advisers, without prejudice to
the other safeguards afforded them under the Community rules of procedure and
discussed in Chapter V.

5. Persons authorized to represent firms

Article 14 of Regulation No 17 is silent on this point, whereas Article 11(4) provides
a clear indication of the persons required to supply the information requested.

By definition, investigations consequent upon notification of the firms concerned
presuppose the existence of prior contacts between them and the Commission. As a
result, the Commission inspectors know in advance who their opposite numbers will
be on the day of the investigation and are sure to meet the appropriate people.

In the case of unannounced investigations, however, the Commission inspectors
have to find out on the spot who are the firm’s representatives they must contact. In
practice, they ask to be received by the individuals that appear most likely to satisfy
the requirements of the investigation and who occupy a sufficiently senior position
in the firm (company secretary, sales manager, head of the appropriate department,
etc.).

' Case 136/79 National Panasonic (1980) ECR 2033.
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It is in any event always the firm’s own responsibility to designate competent repre-
sentatives to deal with requests from Commission inspectors. It is not for the inspec-
tors to assess or dispute the competence or extent of knowledge of the firm’s repre-
sentatives. A firm cannot validly argue therefore that its failure to produce certain
documents requested by the Commission inspectors was due to an exceptional com-
bination of circumstances to do with the absence of its general manager or the lack
of knowledge on the part of the sales manager. A firm must therefore take steps to
ensure that it is represented on the occasion of an investigation by responsible and
well-informed persons.

The Commission has attempted to improve the information available on the penal-
ties firms may incur. It has drawn up an explanatory note to be produced by its
inspectors on the occasion of each investigation, explaining the extent and limits of
their powers as well as the rights of firms being investigated.

6. Role of Member States’ authorities

(a) They are informed or consulted by the Commission

Before undertaking an informal investigation, the Commission informs the compe-
tent authority of the Member State in whose territory the investigation is to be car-
ried out of the investigation’s purpose and of the inspectors’ identities. This is done
in good time — generally two weeks in advance.

If it intends to take a binding decision ordering an investigation, the Commission
must first consult the competent authority of the Member State concerned.

(b) They carry out or assist investigations

This distinction (consultation, and not simply notification of the national authori-
ties by the Commission) arises from the less wide-ranging obligations placed on
firms in the event of an informal investigation, which, since it is not binding on the
firm and hence not enforceable, merely calls for assistance on the part of the natio-
nal officials accompanying the Commission inspectors.

However, in the event of a binding decision ordering an investigation, it may be
necessary to enforce that decision if the firm refuses to submit to the investigation.
Such an eventuality is catered for in Article 14(6) of Regulation No 17, whereby the
national authorities are required to become actively involved, and not simply to pro-
vide assistance, since the Commission inspectors have no power of coercion over
firms.

! Decision of 20 December 1979 — Fabbrica Pisana (O] L 75, 21. 3. 1980 p. 30).
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(c) They undertake investigations themselves

In order to facilitate its task, Article 13 of Regulation No 17 empowers the Commis-
sion to request Member States’ authorities to carry out the investigations which it
considers necessary under Article 14(1) (informal investigations) or which it has
ordered by a decision under Article 14(3). If so requested by the Commission or by
the competent authority of the Member State concerned, the Commission inspectors
may assist the national officials in the performance of their duties.

In practice, scarcely any recourse is had to this possibility. A major reason for this is
the transnational nature of the restrictive practices forming the subject matter of
investigations. For example, if the Commission has cause to believe that the main
European producers in a particular sector are participating in agreements or concer-
ted practices the effect of which is to fix prices and to control or limit production or
supplies in the Community, it makes little sense to entrust each of the different com-
petent authorities in the Member States concerned with the task of conducting the
necessary investigations. So, to avoid any problems of coordination, the Commis-
sion itself carries them out. Moreover, for some inquiries to be effective, investiga-
tions often need to be conducted simultaneously at several firms in different Member
States. In some cases, the Commission has to undertake investigations at a number
of firms in the Community on the same day. Clearly, national administrations
would find it difficult to achieve the necessary degree of synchronization.

7. Investigating powers of Commission inspectors

(a) Access to premises, land and means of transport

Article 14 empowers Commission inspectors to enter any premises, land and means
of transport belonging to firms under investigation. They enjoy unhindered access to
all the buildings and parts of buildings of firms, which are not allowed to restrict
access to particular areas such as conference rooms or offices. As a result, the Com-
mission inspectors may choose which premises they would like to enter.

However, such entry is confined to premises used for business purposes, to the
exclusion of the private residence of the chairman or directors.

On the other hand, if they are refused entry, the Commission inspectors may not use
force to gain entry. They are required simply to record the refusal and, where neces-
sary, request the national authorities to enforce the binding decision ordering the
investigation. The procedures for providing such assistance are laid down in the
implementing provisions adopted by Member States.
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{b) Examination of business records

Entry to a firm’s premises by Commission inspectors implies access for the purposes
of their investigation to filing cabinets and to the documents in them. However,
Commission inspectors have no right of search. The firm’s representatives must
open the filling cabinets and hand over the documents in them to the inspectors,
who are not allowed to remove them from the filing cabinets themselves. Any refu-
sal by the firm’s representatives to produce the documents is recorded and the
inspectors may ask the national authorities to enforce the decision ordering the
investigation.

(i) What is meant by ‘business records’®

‘Business records’ means all forms of documentation, written or otherwise, such as
correspondence, accounting and financial documents (invoices, balance sheets,
etc.), photographs, slides, films, magnetic tapes, cassettes, computer programmes,
microfilms, etc. In other words, the Commission inspectors’ powers of investigation
extend to all means of information storage.
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Since Regulation No 17 assigns to the Commission the powers of investigation
necessary to bring to light covert restrictive practices, such as concerted practices not
substantiated by official documents, both official and unofficial documents
(records, internal memos, minutes of meetings) may be examined.

In addition, the explanatory note attached to authorizations to investigate points
out that the firm may draw the Commission inspectors’ attention to any favourable
details pertaining to the subject matter of the investigation that are to be found in
documents other than those requested. Such details thus help to ensure that the
information obtained is complete and can be objectively evaluated in the course of
the proceedings.

(ii) What may such records cover?

Commission inspectors may examine any documents relating to the firm’s market
activities.

The scope of the inspection will, in practice, be limited by the nature of the product
or service affected by the suspected restraints on competition and by the nature of
those restraints.

Even so, an assessment of the economic circumstances of the practices at issue will
need to take in the more general documents and the statistical data that relate to the
firm’s activities in the relevant economic sector.

The authorization issued under Article 14(2) or the decision taken under Article
14(3) must specify the subject matter and purpose of the investigation. Article 14
does not, therefore, require that these two instruments identify the business records
to be inspected in each case. Clearly, it is only in quite exceptional cases that the
Commission is able to specify in advance the documents it would like to examine, by
indicating their content, date or other references.

In other words, in order to define the business records it would like to examine, the
Commission merely has to describe the nature of the suspected infringement in the
authorization or in the decision ordering the investigation. In any event, itisnot in a
position to know at the outset exactly which documents it will need to inspect since
their significance may become apparent only in the course of the investigation.

Thus, the Commission, when defining the business records that will need to be
inspected, normally does no more than mention the suspected infringements and
request that the business records relating to the subject matter of the investigation be
produced.
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If, during an investigation, the Commission inspectors make an express request for
certain specific documents, it is not sufficient for the firm generally to put all its files
at their disposal:

‘. . . the obligation on undertakings to supply all documents required by Commis-
sion inspectors must be understood to mean not merely giving access to all files but
actually producing the specific documents required.’

‘Nor can the argument that the Commission’s inspectors did not examine the busi-
ness records of the administration department be accepted, as none of the undertak-
ing’s representatives had told them that the documents requested were, or might be,
kept in that department and where there was otherwise no reason to suppose that
documents of that nature might be found there’.’

(c) Power to take copies of business records

Commission inspectors are entitled to take copies of or extracts from business
records.

A firm may ask for a signed inventory of the copies or extracts taken during the
investigation by Commission inspectors.

If requested, the Commission will reimburse the cost of any photocopies of docu-
ments made available to its inspectors at their request.
(d) Power to request on-the-spot oral explanations

The right enjoyed by Commission inspectors to request oral explanations is, if any-
thing, an ancillary right, its purpose being to facilitate the investigation, which is
concerned primarily with a firm’s business records.

In practice, though, oral explanations may prove to be of considerable importance
where the examination of business records does not yield any useful information.
They are then crucial to the continuation of the investigation.

They may be recorded in writing at the request of the interested parties or of the
Commission inspectors. The firm receives a copy of the minute if it so wishes.

The subject matter of oral explanations need not be strictly limited to the documents

under examination. Commission inspectors may inquire about the firm’s organiza-
tion, about the products in question and, quite generally, about all circumstances

! Decision of 20 December 1979 — Fabbrica Pisana (O] L 75, 21. 3. 1980, p. 30).
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pertaining to the subject matter of the investigation as defined in the authorization
or decision. Accordingly, the officials may request on the spot any oral explanation
necessary to the investigation.

A general exchange of views not only provides the Commission inspectors with the
opportunity to make known their point of view but also allows the firm to state its
position and to present any supporting arguments that would have been overlooked.

8. Penalties
(a) Fines
(i) Refusal by a firm to comply with a binding decision ordering an investigation

If a firm refuses to submit to an informal investigation, the Commission inspectors
can do no more than record that refusal.

However, a refusal to submit to an investigation ordered by a binding decision
means that the firm becomes liable to.a fine of between 100 ECU and 5 000 ECU.

Not only point-blank refusals but also veiled refusals, such as manceuvres to delay
investigations on a wide range of pretexts, are treated as refusals to submit to an
investigation.

(i) Production of business records in incomplete form

The Commission may also impose fines on firms that do not produce all the business
records requested by its inspectors.

In this connection, it matters little whether the investigation was carried out on the
basis of an informal authorization or pursuant to a binding decision. For example,
the Commission imposed the maximum fine of 5 000 ECU on three firms which,
while submitting voluntarily to an investigation, had deliberately not produced all
the business records requested. Once directors, after taking note of the authoriza-
tion to investigate, agree to submit to an informal investigation and to all the obliga-
tions this might entail, they are required to produce all the business records request-
ed by Commission inspectors.’

' See in particular the Decision of 27 October 1982 — Fédération nationale de l'industrie de la chaussure
de France (O] L 319, 16.11. 1982, p. 12).
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In the three cases mentioned, the Commission imposed the maximum fine since it
took the view that the infringement was particularly serious in that the failure to
produce the documents requested had made the Commission’s task of ensuring
compliance with the EEC Treaty rules on competition more difficult.

(b) Periodic penalty payments

The Commission may also impose on firms periodic penalty payments of between
50 ECU and 1 000 ECU per day, in order to compel them to submit to an investiga-
tion which it has ordered by binding decision.

(¢) Enforcement

A firm that is the subject of a binding decision ordering an investigation cannot law-
fully attempt to oppose the investigation, e.g. by refusing the Commission inspec-
tors entry to its premises or by not producing the documents requested. If it
nevertheless offers resistance to the inspectors, the Member State concerned is requi-
red under Article 14(6) of Regulation No 17 to afford them the assistance necessary
to carry out their investigation, on the basis of the laws or regulations it has adopted
for this purpose.

The Commission inspectors request the assistance of the competent national author-
ity in writing, mentioning the circumstances prompting the request. In some
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Member States, the officials appointed by the competent national authority then
provide the necessary assistance directly, if need be with the help of the police.

In other Member States, the national officials must first ask the court competent for
the district in question to issue an order permitting enforcement of the investigation.

Enforcement allows the Commission inspectors to conduct their investigation imme-
diately, even where the firm’s directors refuse them entry to the firm’s business

premises.

This is without prejudice to the Commission’s right subsegently to impose fines on
firms for refusing to comply with a binding decision ordering an investigation.
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V — Safeguards for firms in the investigation procedure

As in any State founded on the rule of law, the investigations conducted by the
Commission in monitoring application of the competition rules must provide
certain safeguards for firms: confidentiality of correspondence between firms and
their lawyers, protection of business secrecy and the right to appeal to the Court of
Justice of the European Communities against Commission decisions.

1. Confidentiality of correspondence between firms and their
lawyers

Every citizen must be at liberty to consult his lawyer, whose very profession involves
the task of giving independent legal advice to anyone requiring it. The confidential-
ity of correspondence between lawyer and client must accordingly be protected from
Commission investigations. This principle is, however, subject to two conditions:
such communications must be made for the purposes and in the interests of a client’s
right of defence and they must emanate from independent lawyers, that is to say,
lawyers that are not bound to the client by a relationship of employment. Moreover,
the protection of confidentiality extends only to written communications exchanged
after the Commission initiates the procedure or to earlier written communications
which have a relationship to the subject matter of that procedure.

Communications giving legal advice on possible application of Articles 85 and 86 of
the EEC Treaty normally involve such a relationship.'

Where a firm refuses to produce a document on the ground that it is confidential, it
must provide the Commission officials with suitable evidence of its claim, although
it is not bound to reveal the contents of the document.

For this purpose it may, for instance, produce certain extracts from the document
itself, supply other documents, make a formal statement concerning the subject mat-
ter of the document, provide written details on its contents or use any other method
suited to the circumstances of the case. On the basis of the evidence produced by the
firm, the Commission inspectors check whether the document is of such a nature

' Case 155/75 AMS 1982 ECR 1575.
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that it must be treated as confidential. If they consider that this has not been shown,
they may require further evidence. Where the firm refuses or the inspectors do not
regard the further evidence as cogent, they draw up a minute which must be signed
by both parties and, if present, the representative of the competent national author-
ity. The firm receives a copy of the minute.

Where the Commission is not satisfied that the confidential nature of the documents
in question has been proved, it is for the Commission to order, under Article 14(3)
of Regulation No 17, production of the communications in question and, if necessa-
ry, to impose a fine or a periodic penalty payment on the firm, also under Regula-
tion No 17. In this way the Commission censures the firm’s refusal to provide the
additional proof the Commission needs to establish the confidential nature of the
documents, or the refusal to produce communications which the Commission consi-
ders not protected by legal privilege.

The firm may appeal to the Court of Justice and at the same time apply for
suspension of application of the decision requiring the firm to produce the disputed
document or imposing a fine or periodic penalty payment.

2. Business secrecy

Article 20 of Regulation No 17 restricts the Commission’s use and disclosure of
information obtained in the course of its investigations.

(a) Limits on the Commission’s use of information obtained

Article 20(1) of Regulation No 17 lays down that the information acquired by the
Commission as a result of requests for information and investigations may be used
only for the purpose of the relevant request or investigation: in other words, to
establish the existence of any infringements of the Community’s competition rules.
Firms are thus secure in the knowledge that the information will not be disclosed for
other purposes, such as investigations by national authorities of matters concerning
taxation, criminal offences, or customs duties.

Assistance given by officials from the competent authorities of the Member States to
Commission officials in the course of inspections should in no way discourage firms
from producing the business records required or giving the oral explanations requ-
ested by the Commission officials, since this information may not be used for the
purpose of applying national law.
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(b) Limits on the Commission’s disclosure of information obtained

Article 20(2) of Regulation No 17 further prohibits the Commission and its officials
from disclosing the information acquired where it is of a kind covered by the obliga-
tion of business secrecy. This means business secrets and information concerning
firms’ trade relations.

Firms obviously have a completely legitimate interest in preventing disclosure of
their business secrets. The Commission takes due account of this when, with the aim
of ensuring that firms pay due regard to its powers of investigation, it decides to
publish its decisions requiring the production of information, ordering on-the-spot
investigations or imposing penalties on account of firm’s resistance. The Commis-
sion decides to publish its decisions in the public interest, where, for example, a par-
ticular point of law is at issue. Clearly, the publication of its decisions may help the
Commission to ensure application of the competition rules in so far as firms are pro-
perly informed about the powers of investigation it possesses.

The assurance thus given to the firms involved that their interests concerned with the
maintenance of business secrecy will not be placed at risk (since the disclosure of
confidential information is prohibited) enables the Commission to acquire the maxi-
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mum information needed for fulfilment of its monotoring task, without firms being
able to withhold their consent.

A firm could not refuse to supply information even on the ground that the persons
supplying such information could be convicted under the criminal law of a State
where the disclosure of business secrets is a criminal offence. Even where the supply
of information may be regarded, under the criminal law of that State, as a disclosure
prohibited on pain of penalties, this cannot stand in the way of fulfilment of the
obligations imposed on firms by the Commission in its efforts to ensure observance
of the competition rules.

Similarly, a trust company cannot refuse to comply with a decision ordering
investigations on the ground that it cannot supply information to the Commission
without the explicit authorization of its principals.’

3. Judicial review of Commission decisions concerning
tnvestigations

Where the Commission adopts decisions requiring information from firms or order-
ing them to submit to investigations, the firms may bring an action for annulment

before the Court of Justice of the European Communities in accordance with Article
173 of the EEC Treaty.

To allow for the effective use of this appeal procedure, the above-mentioned deci-
sions must refer to the right to have the decision reviewed by the Court of Justice
(Articles 11(5) and 14(3) of Regulation No 17).

The Court has unlimited jurisdiction in actions brought against decisions imposing
fines or periodic penalty payments for failure to comply with requests for informa-
tion and investigations ordered by way of decision; the Court may quash, reduce or
increase the fine or penalty payment imposed.

' Decision of 31 January 1979 — Fides (O] L 57, 8. 3. 1979, p. 33).
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VI — After the investigation:! the final decision

On the basis of the facts thus assembled, the Commission assesses whether the firms
investigated have or have not infringed Articled 85 and 86. It may then declare the
restrictice practice prohibited (Article 3 of Regulation No 17), or issue a negative
clearance (Article 2), or grant an exemption (Article 6).

1. Initiating proceedings

Any reference to ‘initiation of proceedings’ pursuant to Articles 2, 3 or 6 of Regula-
tion No 17 does not refer to just any step taken by the Commission, such as acknow-
ledging receipt of an application for negative clearance or a notification for the pur-
pose of obtaining an exemption; the initiation of proceedings is a formal act by
which the Commission announces its intention of adopting a decision under these
articles.

It takes the form of a Commission letter sent to the authorities in the Member States,
notifying them of the Commission’s intention of reaching a decision on the lawful-
ness of the conduct of the firms concerned:

Case No . ..

Initiation of proceedings

Dear Sir,

I have the honour to inform you that on . . . the Commission initiated
proceedings in the case referred to above, with the legal effects flowing
from Article 9(3) of Council Regulation No 17.

Yours faithfully,

! The action taken following an investigation will be described only briefly here. The reader may wish to
refer to the booklet already mentioned, EEC Competition rules — Guide for small and medium-sized
enterprises.
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The effect of Article 9(3) referred to is that once the Commission has initiated pro-
ceedings under Articles 2, 3 or 6, the national authorities are no longer competent to
apply Articles 85(1) and 86 of the Treaty to the firms concerned.

2. Decisions declaring anti-competitive practices prohibited

Before an anti-competitive practice can be declared prohibited, there must first be a
preparatory stage in which the Commission holds an open debate with the firms
concerned, giving them the opportunity of stating their point of view, so as to
guarantee the rights of the defence.

The powers of investigation conferred on the Commission by Articles 11 and 14 of
Regulation No 17 do not come to an end when this preparatory stage opens, how-
ever.

The Commission may, and in some cases must, carry out further investigations dur-
ing the preparatory stage, if during the proceedings it becomes clear that this is
necessary.

The Commission will frequently make a request for information under Article 11 in
order to check statements made by a firm in the course of the preparatory stage, or
to complete its information before deciding whether or not the firm has in fact com-
mitted the alleged infringement.

The Commission has gone so far as to make requests for information under Article
11 even after adopting a decision finding that an infringement had been committed,
where an action had been brought before the Court of Justice to have the decision
annulled.

Statement of objections

Once it is in possession of evidence that the firms investigated have committed an
infringement of the competition rules, the Commission gives them the opportunity
of putting forward their views on the objections to their conduct which it proposes
to include in its final decision.

The Commission accordingly sends the firms a statement of objections, informing
them of the infringements alleged against them and the action it proposes to take.
The statement of objections tells firms that they may present their defence in writ-
ing, and then at a hearing.
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Access to files

To facilitate the exercise of the rights of the defence at this stage of the proceedings,
the Commission allows them access to the file on their case at its headquarters.

Written comments by firms

If the firms wish to reply to the objections raised against them, they may supply
written comments setting out any matter relevant to their defence, within a time
limit set by the Commission (usually one or two months, depending on the complex-
ity of the case).

Hearing

Where the parties do request a hearing in their written comments, the Commission
will let them put forward their arguments orally, if they can show that this could be
in their interests or if the Commission proposes to impose fines or periodic penalty
payments on them.

As an improvement to the hearing procedures the Commission on 1 September 1982
created the post of Hearing Officer. The Hearing Officer is responsible for the pre-
paration of hearings; he presides over them, and ensures that the firms can present
their case as fully as possible on all points he considers relevant.

Consultation of the Advisory Committee

After the hearing, the Commission must consult the Advisory Committee on Restric-
tive Practices and Dominant Positions, which is made up of civil servants from the
Member States. The members of the Committee represent their Member States, with
whom the Commission operates in close and constant liaison. The Committee is
an advisory one: the Commission must consult it, but is not obliged to accept its
opinion.

A report of the outcome of the consultative proceedings is annexed to the draft
decision.
Final decision

After it has completed all these preparatory steps, the Commission is in a position to
adopt its final decision in full knowledge of the facts.
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If, despite the arguments put forward by firms during the preparatory stage, the
Commission takes the view that they have indeed committed an infringement of
Articles 85 and 86 of the EEC Treaty, it orders them to bring the infringement to an
end at once; and it may impose fines, depending on the gravity and duration of the
infringement.

Where the firms have been able to show that there was no infringement, however,
the Commission closes the file without adopting a formal decision.

3. Negative clearance and exemption

Proceedings with a view to the adoption of a final decision do not necessarily lead to
a declaration that the practice in question is prohibited: after it has studied the
agreements notified to it, the Commission may find they are not prohibited (negative
clearance), or grant an exemption from the ban on restrictive practices where, des-
pite restrictions on competition, an agreement does produce economic benefits
(exemption).

In either of these cases the proceedings are shorter: there is no statement of objec-
tions, because there is no real infringement, and no hearing, unless the Commission
asks the firms to delete from the agreements they have notified restrictive clauses
which are not indispensable to the attainment of the legitimate objectives, in which
case the firms must have the opportunity of showing why they think these clauses
are justified.

4. Informal decisions

Many cases which come before the Commission end in an amicable settlement, par-
ticularly if the firms in question voluntarily put an end to the contested practices.
The number of formal decisions taken by the Commission is generally about 12 a
year, while the amicable settlements reached usually run into hundreds.

The Commission has recently introduced a new procedure intended to speed up the
handling of applications for negative clearance by means of an administrative letter
closing the file on the case (a ‘comfort letter’), whose declaratory value has been
enhanced by means of publication in the Official Journal of the Communities. These
letters inform the parties that the Commission does not propose to take any action
under the competition rules, and that the file will therefore be closed.

This new procedure has also been extended to notifications made for the purpose of
obtaining an exception pursuant to Article 85(3) of the Treaty. In appropriate cases
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the Commission publishes the essential contents of the notified agreement, inviting
comments from third parties. In the light of the reactions to the publication it decid-
es either to close the procedure by way of an administrative letter, so as to simplify
and shorten the procedure, or to carry on with proceedings culminating in a formal
decision. An administrative letter will be sent only if the undertakings involved agree
to the procedure being closed in this manner. It states that the Directorate-General
for Competition does not consider it necessary to follow the formal procedure
through to the proposal of a decision under Article 85(3) in accordance with Article
6 of Regulation No 17.

These letters are merely administrative papers, which do not have the binding effects

of a decision, but they may serve as an indication both to the parties and to national
courts.
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VII — Judicial review of final Commission decisions

Final Commission decisions on the lawfulness of restrictive practices within the
scope of the EEC competition rules are subject to review by the Court of Justice of
the European Communities. Firms to whom decisions are addressed, or who are
otherwise directly concerned, may bring an action to have the decision annulled pur-
suant to Article 173 of the EEC Treaty. The Court has also been given unlimited
jurisdiction in regard to Commission decisions imposing financial penalties: the
Court may set them aside, reduce them, or increase them.

The Court of Justice may, if it considers that circumstances so require, order that
application of the decision be suspended.

Commission decisions imposing a fine or periodic penalty payment are enforceable
under Article 192 of the EEC Treaty: they can be enforced under the rules of civil
procedure in force in the State in which the firm concerned is based, so that it may be
in the interests of a firm which is contesting a fine or periodic penalty payment to ask
the Court to make an order of this kind suspending application of the decision.
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ANNEXI a)

This form and the supporting documents should be
forwarded in ten copies together with proof in
duplicate of the representative’s authority to act.

If the space opposite each question is insufficient,
please use extra pages, specifying to which item on
the form they relate.

To the

COMMISSION

OF THE EUROPEAN COMMUNITIES
Directorate-General far Competition

200, rue de la Loi ~ 1049 Brussels

FORM C

Application for initiation of procedure to establish the existence of an in-
fringement of Articles 85 or 86 of the Treaty, submitted by natural or legal
persons pursuant to Article 3 of Council Regulation No. 17 of 6 February 1962

1. Information regarding parties concerned:

L. Name, forenames and address of person sub-
mitting the application. If such person s
acting as a representative, state also the
name and address of his principal; for an
undertaking, or association of undertakings
ar persons, state the name, forenames and
address of the proprietors or members; for
legal persons, state the name, forenames and
address of their legal representatives.,

Proof of representative's uuthority toact must
be supptied.

!f the application 15 submitted by a number of
persons or on behalf of a number of persons,
the information must be given in respect of
each applicant nr principal.

IS

. Name and address of persnns to whom the
application relates.




Page 2 Form €

1. Details of the alleged infringement:

Set out in detail, in an Amnex, the facts from
which, in your opinion, it appears that there is
infringement of Articles 85 or 86 of the Treaty.

Indicate in particular:

1. The practices of the undertakings or associ-
ations of undertakings to whichthis application
relates which have as their object or effect
the prevention, restriction or distortion of
competition or constitute an abuse of a dom=
inant position within the common market;
and

N

To what extent trade between Member States
may be affected.

H1. Existence of legitimate interest:

Set out — if necessary inan Annex — the grounds
on which you claim a legitimate interest in the
initiation by the Commission of the procedure
provided for in Article 3 of Regulation No. 17.

IV. Evidence:

1. State the names and addresses of persons
able to testify to the facts set out, and in
particular of persons affected by the alleged
infringement.
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Form €

2, Submit all documentation relating to or
directly connected with the facts set out (for
example, texts of agreements, minutes of
negotiations or meetings, terms of transac-
tions, business documents, circulars).

Page 3

3. Submit statistics or other data relating to
the facts set out (and relating, for example,
to price trends, formation of prices, terms
of transactions, terms of supply or sale,
boycotting, discrimination).

4. Where appropriate, give any necessary tech-
nical details relating to production, sales,
etc., or name experts able to do so.

5. indicate any other evidence of the existence
of the alleged infringement.




Page 4

V. Indicate all approaches made, and all steps
taken, prior to this application, by you or any
other person affected by the practice described
above, with a view to terminating the alleged
infringement (Proceedings commenced before
national judicial or administrative bodies, stat-
ing in particular the reference numbers of the
cases and the results thereof).

Form (;

We, the undersigned, declare that the information given in this form and in the

entirely in good faith,

v

igned:

At

Annexes thereto is given
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COMMISSION
OF THE

EUROPEAN COMMUNITIES
Brussels

Directorcte-General for Competition 200, rue de la Loi

To

Acknowledgement of Receipt

(This form will be returned to the address inserted above if one copy thereof is completed
by the applicant)

Your application for a finding of infringement of Articles 85 or 86 of the Treaty, dated

(a) Applicant:

(bt Infringing parties

was reccived on

and registered under No. [V

Please quote the above number in all correspondence.




11474 1973

COMMISSION FORM C
OF THE

EUROPEAN COMMURITIES

Directorate-General for Competition

Explanatory Note
to the form of application for the finding of an infringement

Legal or natural persons claiming a legitimate interest may make an application formally inviting the Cormirnissien
to find that certain practices constitute an infringernent of Articles 85 or 86 of the Treaty. For this purpose they
may use the form provided and send it to the Commission, The information requested in the form may also pro-
vide the basis for a communication of facts only or for a more indicarion thar certain practices contravene the
said Articles, without formal application being made for any procedure te e commenced. In such a case the Com-
mission may, on the basis of the facts alleged, open of its own motion an enquiry and, where appropriate, find
that there has been infringement,

Information under heading No. |

The details supplied under this heading must enable the persons or undertakings or associations of undertakings
or persons concerned to be identified, rogether with their addresses so that the Commission knows to whom 1o
address itself when requesting information, or when verifying or having it verified. In particular, the capacity
in which the applicant is acting must be stoted, i.e. whether as an undertaking or consumer, member of a com=
mercial company or firm, legal representative of a legal person, or authorized representative of an undertaking
or association etc.

The undertakings or associations of undertakings to which the application relates and which the applicant believes
to be partiés to the infringement must be indicated by name.

Information under heading No. il

As it forms the basis for the subsequent procedure, the information requested under this heading must be set out
in detei) aud in logical sequence. The product which is the subject of the practices in question must be indicated,
together with the effect of the said practices in the applicant's sphere of activity. N

Information under heading No.

The information supplied under this heading should show in what way the applicant has a legitimnate interest in the
initiation of a procedure. Al natural or legal persons and all associations of such persons who are directly or
indirectly afiected by the infringement may claim such an interest. Undertakings or associations of undertakings,
at whatever stage of economic activiry they operate, may be affected, as may private individuals as cosnsumers
or groups of consumers. Detailed information is necessary to enable the Commission to determine whether the
applicant has a legitimate interest,

If the Commission rejects the application on the ground that the applicant appears to have no legitimate interest,
it may, on the basis of the facts set out, initiate of its own motion the procedure for ascertaining whether infringe-
ment has taken place.

Information under heading No. IV

The information requested under this heading relates to all evidence known to the applicant whicl can be produced
to support the accuracy of the facts set out under heading No. Il This will avoid the extensive enquiries which the
Commission would otherwise have to make, and the delays associated therewith, which would slow down the pro-
gress of the procedure.

The names and addresses of the persons referred to must be given exactly so that they may be contacted without
difficulty, Moreover such persons should be able totestify to the facts set out from their own personal knowledge.

Documents should as far as possible be originals.
Apart from the examples given above, applicants may submit to the Commission any evidence which they consider

appropriate,

Information under heading No.V

The information requested under this heading is intended to acquaint the Commission with all the measures which
to the applicant's knowledge have been taken up to the present time with the object of bringing about the cessation
of the practices in question,
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ANNEX II a)

Annex II a)

This form and the supporting documents should be
forwarded in eleven copies together with proof in
duplicate of the representative’s authority to act.

If the space opposite each question is insufficient, please
use extra pages, specifying to which item on the form

they relate. FORM A/B

TO THE COMMISSION OF THE EUROPEAN
COMMUNITIES

Directorate-General for Competition

Rue de {a Lo, 200

1049 BRUSSELS

A. Application for negative clearance pursuant to Article 2 of Council Regulation
No. 17 of 6 February 1962 relating to implementation of Article 85(1) of the
Treaty.

B. Notification of an agreement, decision or concerted practice under Articles 4
and 5 of Council Regulation No. 17 of 6 February 1962.

L. Information vegarding parties

1. Name, forenames and address of person submitting
the application or notification. If such person is
acting as representative, state also thc name and
address of the undertaking or association of under-
takings represented and the name, forenames and
address of the proprictors or partners or, in the case
of legal persons, of their legal representatives.

Proof of representative’s authority to act must be
supplied.

If the application or notification is submitted by a
number of persons or on behalf of a number of under-
takings, the information must be given in respect of
each person or undertaking,

E-11443/1972
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Page 2 Form A/B

2. Name and address of the undertakings which are
parties to the agreement, decision or concerted
practice and name, forenames and address of the
proprietors or partners or, in the case of legal persons,
of their legal representatives (unless this information
has been given under 1(1)).

If the undertakings which are parties to the agreement
are not all associated in submitting the application or
notification, state what steps have been taken to
inform the other undertakings.

This i is not y in respect of
standard contracts (see Section I1 1(b) below).

3. Ifa firm or joint agency has been formed in pursuance
of the agreement, state the name and address of such
firm or agency and the names, forenames and ad-
dresses of its legal or other representatives.

4. 1f a firm or joint agency is responsible for operating
the agreement, state the name and address of such
firm or agency and the names, forenames and ad-
dresses of its legal or other representatives.

Attach a copy of the statutes.




64

Form A/B

5.

In the case of a decision of an association of under-
takings, state the name and address of the association
and the names, forenames and addresses of its legal
representatives.

Attach a copy of the statutes.

Page 3

. If the undertakings are established or have their seat

outside the territory of the common market (Article
227(1) and (2) of the Treaty), state the name and
address of a representative or branch established in
the territory of the common market.

LL. Information ding contents of ag , decision or
concerted practice:

1

If the contents were reduced to writing, attach a copy
of the full text unless (a), (b) or (c) below provides
otherwise.

(a) Is there only an outline agreement or outline
decision ?

If so, attach also copy of the full text of the
individual agreements and implementing provi-
s10MS.

(b) Is there a standard contract, i.e., a contract which
the undertaking submitting the notification
regularly conciudes with particular persons or
groups of persons {e.g., a contract restricting the
freedom of action of one of the contracting parties
in respect of resale prices or terms of business for
goods supplied by the other contracting party)?
[f so, only the text of the standard contract need
be attached.

(c) If there is a licensing agreement of the type
covered by Article 4(2)(2b) of Regulation No. 17,
it is not necessary to submit those clauses of the
contract which only describe a technical manu-
facturing process and have no connection with the
restriction of competition; in such cases, however,
an indication of the parts omitted from the text
must be given.




Page 4

2. If the contents were not, or were only partially,
reduced to writing, state the contents in the space
opposite.

Form A/B

3. In alil cases give the following additional information:
(a) Date of agreement, decision or concerted practice

(b) Date when it came into force and, where applicable,
proposed period of validity.

(c) Subject: exact description of the goods or services
involved,

(d) Aims of the agreement, decision, or concerted
practice.

(e) Terms of

termination or witl

(f) Sanctions which may be taken against partici-
pating undertakings (penalty clause, expulsion,
withholding of supplies, etc.).

65



66

Form A/B

ILL. Means of achieving the aims of the agreement, decision or
concerled practice:

1. State whether and how far the agreement, decision
or concerted practice relates to:

— adherence to certain buying or selling prices,
discounts or other trading conditions

— restriction or control of production, technical
development or investment

— sharing of markets or sources of supply

~— restrictions on freedom to purchase from, or
resell to, third parties (exclusive contracts}

— application of different terms for supply of
equivalent goods or services,

Page 5

2. Is the agreement, decision or concerted practice
concerned with supply of goods or services

(a) within one Member State only ?

(b) between a Member State and third States?

(c) between Member States?

IV. If you consider Avticle 85(1) to be inapplicabie and are
notifying the agreement, decision or concerted practice as a
precaution only:

(a) Please attach a statement of the relevant facts and
Teasons as to why you consider Article 85(1) to be
inapplicable, e.g., that the agreement, decision or
concerted practice

1. does not have the object or effect of preventing,
restricting or distorting competition; or

2. is not one which may affect trade between
Member States.

{b) Are you asking for a negative clearance pursuant to
Article 2 of Regulation No. 17?




Page 6 Form AB

V. Ave you notifying the agreement, decision or concerted
practice, cven if only as a precaution, in order to obtain a
declaration of inapplicability under Arlicle 85(3) 2

If so. explain to what extent

1. the agreement, decision or concerted practice
contributes towards

— improving production or distribution, or

— promoting technical or economic progress;

2. a proper share of the benefits arising from such
improvement or progress accrues to the consumers;

3. the agreement, decision or concerted practice is
essential for realising the aims set out under 1 above;
and

4. the agreement, decision or concerted practice does
not eliminate competition in respect of a substantial
part of the goods concerned.

VI. State whether you intend to produce further supporting
arguments and, if so, on which points.

‘The undersigned declare that the information given above and in the .....cccoooiiiiiiiiiiiinnnnn ..... annexes attached hereto is
correct. They are aware of the provisions of Article 15(1)(a) of Regulahon No. 17,

Signatures:
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EUROPEAN COMMUNITIES Brussels,
COMMISSION

200, rue de la Loi

Di General for C

To

Acknowledgement of receipt

{This form will be returned to the address inserted above if completed in a single copy by the person lodging it}).

Your appli for neg ! Aated i T R
‘Your notification dated .........cocoiiiiiiiiiiiiiiiiinin i
concerning:
(a) Parties:

I.

2. and others

(There is no need to name the other undertakings party to the arrangement)
() SUBJECE wiavaimsiniasaresmsssimmsimeivssaivassssass
(brief iption of the iction on p

was d on
and registered under No. IV ........ccccoinins

Please quote the above number in all correspondence.
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ANNEXII b)

COMMISSION
OF THE
EUROPEAN COMMUNITIES

Directorate-Generol for Competitian

FORM A/B

Explanatory Note

A. Application for negative clearance

Any undertaking which is a party to an agreement, de-
cision or concerted practice and which, under Article 2
of Regulation No. 17 of 6 February 1962, applies for a
negative clearance with regard to Article 85(l) of the
Treaty establishing the European Economic Community,
must complete Form A/B, replying in the affirmative
to question IV (b). In dealing with applications for neg-
ative clearance the Commission will make its decision
essentially on the basis of information supplied by the
undertakings themselves, whilst taking into account
information supplied by third parties and other infor-
mation which is already in its possession or comes to
its attention.

An application for negative clearance cannot serve as
a notification.

B. Notificatian and application
for exemption under Article 85(3)

Any undertaking which is a party to an agreement, de-
cision or concerted practice covered by Article 85 (1)
and wishes to invoke the provisions of Article 85(3)
must complete Form A/B, replying in the affirmative
to question V(1). To be in order, the notification must
contain the information requested in the form. How=
ever, the form need only be completed and sent in by
one participating undertaking or by its representative.
Notification is not obligatory in the case of agreements,
decisions and concerted practices falling within Ar-
ticle 4(2) of Regulation No.17. These include, for
example, agreements in respect of which the under-
takings party thereto are established in one Member
State only and which do not relate to imports or exports,
licensing agreements, agreements relating to standards
or types, and agreements for the carrying out of joint
research. However, so that their legal status may be
determined, and the benefit of the provisions of Ar-
ticle 15(5) of the Regulation be obtained in respect of
them, such agreements may be voluntarily notified,
also by using Form A/B.

A notification made for the purpose of obtainingthe legal
advantages conferred by Article 85(3) will not be treated
as an admission on the part of the persons concerned
that the conditions of Article 85(l) are fulfilled. In
cases where there is doubt on this point, the persons
concerned may set out under heading No.lV of the form
the facts and grounds which cause them to question
whether Article 85(1) applies. It is thus possible to
submit an application for negative clearance (replying
to question [V (b) in the affirmative) and at the same
time make a notification as a precaution only (reptying
to question V (I) in the affirmative).

Infarmation requested under heading Na. |

The information supplied under this heading must enable
the persons and undertakings concerned, and their ad-
dresses, to be accurately identified so that the Commis-
sion knows to whom to address itself when requesting
information, or when verifying or having it verified. If
the application or notification is no: being made by all
the undertakings concerned, details should be given of
the manner in which the application or notification has
been made known to the other undertakings. Any opinions
expressed by the latter may be added.

ion

quested under heading No. I

The information sought under heading No. Il should con-
vey, apart from what appears in the Annexes, an outline
of the contents of the agreement, decision or concerted
practice.

Inf ion requested under heading No. 1]

The information sought under heading No.lll should de-
scribe precisely the means used to achieve the aims of
the agreement, decision or concerted practice by the
undertakings which are parties thereto. If any means
are used other than those listed under this heading,
precise details must be given. In cases of notification
it is in the interests of the participating undertakings,
having regard to the provisions of Article 15(5) of
Regulation No. 17, to reply with the utmost precision
to the questions under this heading. Exemption from
the fines imposable under Article 15(2) (a) applies only
in respect of actions falling within the activities de-
scribed in the notification.

Information requested under heading No. IV

In supplying the information requested under heading
No.lV the persons concerned must set out the reasons
why the agreement, decision or concerted practice:

«) does not have as its object or effect the prevention
restriction or distortion of competition within the Com-
mon Marker;

h) is not likely to affect trade berween Member States.

Information requested under heading No.V

In supplying the information requested under heading
No. V the undertakings concerned must set out the argu-
ments in support of their application for Article 85(3)
to be applied.
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To substantiate the application of Article 85 (3), an Annex
must be supplied containing all such information, data
and descriptions as will enable the Commission to find:

«/ that the agreement, decision or concerted practice
has, for example, as its object or effect:

- the improvement of the quality or distribution of
the product,

— the introduction of new technical processes,

— economic progress (indicate in this case what kind
of progress; for example, reduction in costs);

) that the improvements and progress achieved benefit
not only the parties to the agreement, decision or cone
certed practice but also the consumers; this could be
demonstrated, for example, by the fact that the price of
the product or service has been reduced;

¢) that the measures taken or the means employed by
the undertakings which are parties to the agreement,
decision or concerted practice are indispensable in order,
for example, to reduce costs or improve the quality of
the product or service;

d/ that there are, for example, a large number of inde-
pendent undertakings, not bound by the agreement, de-
cision or concerted practice, who sell or supply on a
considerable scale similar oridentical products or serv-
ices, and that as regards a substantial volume of the
products or services competition is accordingly not
eliminated.

In the interests of the undertakings concerned, the in-
formation supplied by them should be as complete as
possible so as to enable the Commission to consider
whether the conditions of Article 85(3) are satisfied.

In deciding whether or not the conditions of Article 85 (3)
are fulfilled, the Commission will have regard essen-
tially to economic considerations. For this reason
participating undertakings should give the completest
possible survey of their economic situation. The points
set out below may serve to indicate the kind of infor-
mation which could be of importance to the Commission
in coming to a decision. Obviously it will not be neces-
sary in every case to give all the items of information
mentioned; it will be decided according to each partic-
ular case which items are relevent. In the tast resort
the Commission will decide and where necessary will
request additional information. However, in their own
interests, undertakings should give the completest pos-

sible survey in order to avoid requests for additional
information, The most important of the questions which
could influence a decision are those concerning:

a) the size of the participating undertakings, their turn-
over for the product or service in question, and what
share it represents of the total production or supply of
the product or service in question;

5} the economic situation on the market concerned;

<) the structure of the market concerned (degree of con-
centration, problems of adapting in the Common Market,
etc.y;

d}the volume of trade between Member States on the
market concerned and the influence of the agreement
on such trade;

¢/ effects of the agreement on the market (for example,
on prices, quality, quantities, distribution methods,
consumer choice);

f) the degree of competition subsisting between the par-
ties under the agreement;

g/ the degree of competition subsisting between persons
who are not parties to the agreement.

Such information may subsequently be demanded at any
time if it is not included in the notification.

The form makes provision for further information to
be supplied; in particular it is possible to send later on,
either supporting documents or actual answers to the
questions listed above.

Undertakings may, of course, supply any other infor-
mation which they consider may be useful togive a com=
plete picture of the case.

Information requested under headings IV and V

In the form it is stated expressly that the information
must be correct. The signatories to the application de-
clare expressly that they are aware of the provisions
of Article 15(1)(a) of Regulation No. 17 which provides:

”The Cemmission may by decision impose on under-
takings or associations of undertakings fines of from 100
to 5000 units of account where, intentionally or negli-
gently, they supply incorrect or misleading information
in an application pursuant to Article 2orin a notification
pursuant to Articles 4 or 5",



ANNEX III

Examples of grounds for requests for information and
investigations

Request for information under Article 11 of Regulation No 17/62
‘Whereas:

The information the Commission has requested is ‘necessary’ within the meaning of Article 11(1) of
Regulation No 17. The Commission cannot assess any restrictive effects which the agreements and
understandings may produce unless it knows their full wording, including the names of the contracting
parties, and their commercial grounds.

Whether or not the agreements expressly regulate trade between Member States is irrelevant here. Article
85(1) catches not only agreements whose object is to restrict competition, and which may affect trade bet-
ween Member States, but also those merely having the effect of doing so, so that an agreement cannot be
assessed by reference to its wording alone. Moreover, it is for the Commission to decide whether Article
85 is being infringed. An undertaking asked to supply information on an agreement may not refuse on the
ground that in its opinion the agreement has no effect on trade between Member States.

To be able properly to pursue the proceedings, the Commission also needs to know what is the legal form
of N, who are its members, what share each of them holds, and who represents N in dealings with third
parties’.!

Investigation under Article 14 of Regulation No 17/62

‘Whereas:

The Commission has obtained documentary evidence and other information indicating that National
Panasonic (UK) Ltd has required trade customers not to re-export National Panasonic and Technics
products to other EEC Member States;

The Commission therefore has grounds for believing that National Panasonic (UK) Ltd has participated
and is still participating in agreements and concerted practices the object and effect of which is to insulate
national markets within the EEC from the competitive effect of parallel imports from other Member
States;

If established, the foregoing would constitute a serious infringement of Article 85 of the EEC Treaty . . .
In order for the Commission to ascertain all the relevant facts and circumstances a decision must be adop-

ted requiring National Panasonic (UK) Ltd to submit to an investigation and to produce the requisite
business records’.!

! Decision not published; this English translation is unofficial.

2 Decision of 22 June 1979 — National Panasonic (UK) Ltd (quoted by Mr Advocate-General Warner [1980] ECR
2063).
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ANNEX IV

Example of a request for information in the form of a binding
decision

‘THE COMMISSION OF THE EUROPEAN COMMUNITIES,

whereas:
the Director-General for Competition sent a letter requesting information, which he is duly authorized to
do, to Asphaltoid-Keller SA . . . pursuant to Article 11(3) of Council Regulation No 17;

the Director-General has not yet received any answer to this request for information, and the time limit
set for such an answer is long past;

the information requested is necessary in order to enable the Commission to assess whether Article 85 of
the EEC Treaty is being complied with;

the Commission considers that for purposes of Article 11(5) of Regulation No 17 one month is sufficient
time in which to supply the information;

Article 15(1)(b) and Article 16(1)(c) of Regulation No 17, the text of which is attached as an annex to this

Decision, empower the Commission by decision to impose on undertakings or associations of undertak-

ings:

(a) fines, where they . . . do not supply information within the time limit fixed by a decision taken under
Article 11(5); and

(b) periodic penalty payments, calculated from the date appointed by the decision, in order to compel
them to supply complete and correct information which it has requested by decision taken pursuant to
Article 11(5),

HAS ADOPTED THIS DECISION:

Article 1
The Commission hereby requests Asphaltoid-Keller SA . . . to supply the following information and
papers . . .

Article 2

The information requested in Article 1 shall be supplied within one month of the day on which the
addressee is notified of this Decision.
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Article 4

This Decision is addressed to Asphaltoid-Keller SA . . .

Application may be made to the Court of Justice of the European Communities, Luxembourg, for review
of this Decision as provided in the Treaty establishing the EEC, and in particular Articles 173 and 185
thereof.!

! Decision of 2 July 1981 — Asphaltoid-Keller (OJ L 161, 1971, p. 32; English was not at that time an official language
of the Communities, and this English translation is unofficial).
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ANNEX V

Decision imposing a periodic penalty payment for delay
in supplying information

‘THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Whereas:

. . measures should be taken to limit as far as possible the duration of CSV’s refusal to comply with the
request for information. Periodic penalty payments should therefore be imposed pursuant to Article 16 of
Regulation No 17 for each day beyond a time limit which, having regard to the circumstances of the case,
may reasonably be set at 80 days from the notification of this Decision. In view of the size of the firms
concerned and of the grounds for their refusal to supply information, the amount of the penalty payment
may reasonably be fixed at the equivalent in Dutch florins of 1 000 units of account per day of delay. The
calculation of the sum due, taking into account the date on which the liability to pay commences, shall be
reserved for a later decision of enforcement.

HAS ADOPTED THIS DECISION:

Article 1

Centraal Stikstof Verkoopkantoor BV (CSV) shall forward to the Commission:

Article 2

The information called for in Article 1 shall be supplied within 80 days from the day on which the addres-
see receives this Decision.

Article 3

In conjunction with the obligation to supply the information specified in Article 1 there shall be imposed
a periodic penalty payment of the equivalent in Dutch florins of 1 000 units of account per day of delay
beginning on the 81st day following that of the notification of this Decision.
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Article 4

This Decision is addressed to Centraal Stikstof Verkoopkantoor BV, Thorbeekelaan 360, 2025 The
Hague, The Netherlands.

Application may be made to the Court of Justice of the European Communites, Luxembourg, for review
of this Decision as provided in the Treaty establishing the European Economic Community, and in
particular in Articles 173 and 185 thereof.!

! Decision of 25 June 1976 — CSVOJ L 192, p. 27.
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ANNEX VI

COMMISSION
OF THE Brussels, ..
EUROPEAN COMMUNITIES

Directorate-General for Competition

AUTHORISATION TO INVESTIGATE

hotder of internal service Pass NO. ..o s s

is hereby authorized to carry out an investigation Ot ...

To this end, he has been invested with the powers set out in Article 14 Paragroph 1 of Cauncit
Regulation No. 17/62, of 6 February 1962 (Official Journal of the European Communities No. 13
of 21 February 1962).

The Commissian, with reference to Article 14 Paragraph 2 af Cauncil Regulation No. 17/62,
hereby draws attention to the pravisions of Article 15 Paragraph 1 (c) af that Regulation (}).

For the Commission,

(!) The Commission may, by decision, impose fines of from 100 to 5000 units of account on undertakings
or associations of undertakings which, while submitting to an investigation, intentionally or negligently
produce the required books or other business records in i piete form (Article 15 Paragraph 1 of Regula-
tion No. 17/62 of the Cauncil of the EEC).

Provisional oddress: Rue de lo Loi 200, B-1040 Brussels — Telephone 350040-3580 40 — Telegrophic oddress: « COMEUR Brussels « —
Telex: « COMEURBRU 21877»




ANNEX VI

Decision requiring a firm to submit to an investigation

‘THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Whereas:

There are sufficient grounds for suspecting that agreements for the maintenance of local prices and for
restricting interpenetration are being applied on the common market for heavy forgings weighing over
four tonnes. Such agreements and restrictions are contrary to Article 85 of the EEC Treaty, as is the
contract-sharing which is also suspected.

In order to ascertain the facts the Director-General for Competition gave orders on 14 January 1977 that
investigations should be made at several undertakings and associations of undertakings pursuant to
Article 14 of Regulation No 17.

The checks which were due to be carried out on 18 January 1977 at the Vereinigung deutscher Freiform-
schmieden (hereinafter called ‘the Union’), in the presence of a representative of the competent German
authorities, could not be carried out because the Union refused to submit to the investigation unless they
were authorized by a Decision of the Commission of the European Communities.

A Decision must therefore be adopted requiring the Union to submit to the investigation and in particular
to allow the requisite business records to be examined.

Articles 15(1)(c) and 16 (1)(d) of Regulation No 17, the full texts of which are annexed to this Decision,

empower the Commission by decision to take action against undertakings by:

(a) imposing fines where undertakings intentionally or negligently produce the required books or other
business records in incomplete form during investigations under Article 14, or refuse to submit to an
investigation ordered by decision pursuant to Article 14 (3);

(b) imposing periodic penalty payments calculated daily from the day appointed by the Decision, in order
to compel them to submit to an investigation which it has ordered by decision pursuant to Article 14

(3).

HAS ADOPTED THIS DECISION:

Article 1

(1) The Vereinigung deutscher Freiformschmieden is hereby required to allow an investigation to be
made in its business premises in Disseldorf. In particular, it is required to allow the Commission’s offi-
cials authorized for the purpose of this investigation to enter its premises during normal office hours and
to produce the requisite business records for examination by those officials.
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Article 2
The investigation shall be carried out in the business premises of the Union in Disseldorf and shall begin
on 13 December 1977.

Article 3
This Decision is addressed to the Vereinigung deutscher Freiformschmieden, Disseldorf. It shall be
notified by being handed over personally to a representative of the Union by the Commission’s officials
authorized for the purpose of the investigation immediately before the investigation is to begin.

Article 4
Proceedings against this Decision may be instituted in the Court of Justice of the European Communities

in Luxembourg in accordance with Article 173 of the EEC Treaty. Pursuant to Article 185 of the EEC
Treaty, such proceedings shall not have suspensory effect’.!

! Decision of 8 December 1977 — Vereinigung deutscher Freiformschmieden (O] L 10, 13. 1. 1978, p. 32).
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ANNEX VIII

Minute of notification of Commission Decision

On... at... o’clock, the undersigned:

officials of the Directorate-General for Competition of the Commission of the European Communities,
and holders of service cards nos . . . and . . .

presented themselves at the premises of the following undertaking:

in the presence of Mr . . .

representing the competent authority of the relevant Member State for the purpose of Article 14(4) of
Regulation No 17.

The officials notified to the above-mentioned company the decision adopted on . . .

by the Commission of the European Communities in application of Article 14(3)
of Regulation No 17 of the Council of 6 February 1962 (Official Journal of the European Communities,
No 13 of 21 February 1962) and handed a certified copy of the original to Mr . . .

in his capacity as . . .

Mr... signed the present minute as an acknowledgement of notification of the
said decision.

Done at . . .

Commission officials

79



Bibliography

EEC publications

Regulation No 17/62, OJ L 13, 21 February 1962.

Regulation No 99/63 of 25 July 1963, on the hearings provided for in Art. 79(1) and (2) of Regulation
No 17/62.

Annual reports on competition policy.

Cases before the Court

Case 31/59, Acciaieria and E. Tubificio di Brescia Rep. VI, ECR 173.
Case 26/76, Metro v Commission [1976] ECR 1875.

Case 125/78, GEMA v Commission [1979] ECR 31.

Case 136/79, National Panasonic v Commission [1980] ECR 2054.

Case 210/81, Schmidt v Commission [1983] ECR 3045.

Order of 6 May 1982, Case 107/82 R, AEG/ Telefunken v Commission.
Order of 7 May 1982, Case 86/82 R, Hasselblad (GB) Ltd v Commission.

Case 155/79, AMS v Commission [1982] ECR 1575.

Commission decisions

Decision of 1 February 1971, ICG/ZUP, OJ L 34, 11 February 1971.

Decision of 26 May 1978, RAI/Unitel, O] L 157, 15 June 1978.

Decision of 31 January 1979, Fides, O] L 57, 8 March 1979.

Decision of 6 July 1979, AMS, O] L 199, 7 August 1979.

Decision of 20 December 1979, Fabbrica Pisana, O] L 75, 21 March 1980.

Decision of 20 December 1979, Fabbrica Lastre di Vetro Pietro Sciarm, OJ L 75, 21 March 1980.

Decision of 17 November 1981, CCI, O] L 27, 4 February 1982.

80



Decision of 25 November 1981, Telos, O] L 58, 2 March 1982.
Decision of 9 December 1981, Verband der Sachversicherer, O] L 80, 26 March 1982,

Decision of 11 December 1981, SA National Panasonic Belgium and SA National Panasonic France,
OJ L 113, 27 April 1982.

Decision of 27 October 1982, FNICF, OJ L 12, 16 November 1982.

Other publications
Europees kartelrecht (EEG en EGKS) (ED. en feuilles mob.). Deventer Kluwer. Handboek der Europese
Gemeenschappen, Deel 3.

Fejo, Jens — Konkurrenceret og EF. Fallesmarkedets monopolregler. Handelshejskolen, Institut for
europzisk markedsret. Kebenhavn: Juristforbundet 1980. XXVII, 530 S. Skrifter . 5.

Frignani, Aldo; Waelbroeck, Michel — Discipline della concorrenza nella CEE. 3* ed., complet, rieal, e
ampl. Napoli: Jovene 1983, 611 p.

Gleiss, Alfred; Hirsch, Martin — Kommentar zum EWG-Kartellrecht. 3., vollig neu bearb. u. erw. Aufl.
Heidelberg: Verl. Recht und Wirtschaft 1978, 812 S.

Joshua, Julian Mathic — The element of surprise: EEC competition investigation under Article 14 (3) of
Regulation 17. In: European Law Review, 1983, Vol., 8, pp. 3 - 23.

Joshua, Julian Mathic — Requests for information in EEC fact-finding procedures. In: European
competition Law Review, 1982, Vol. 1 pp. 173-184.

Kerse, C.S. — EEC antitrust procedure. London: European Law Centre, 1981, XXXVI, 337 pp.

Korah, Valentine — An introductory guide to EEC competition law and practice. 2nd ed. Oxford: ESC
Publ. 1981. XXII, 160 pp.

Kuyper, P. J.; van Rijn, T. P J. N. — Procedural guarantees and investigatory methods in European law,
with special reference to competition. In: Yearbook of European Law, 1982, Vol, 2, pp. 1-55.

Megret, Jacques: Louis, Jean Victor; Vignes, Daniel; Waelbroeck, Michel — Le droit de la Communauté
économique européenne. Vol. 4, Concurrence. Bruxelles: Ed. Univ. de Bruxelles 1972. 423, 95 p.

Nouel; Gide; Loyrette — Le droit de la concurrence de la CEE. Xavier de Roux, Dominique Voillemont.
4 édition. Paris: Joly 1982. XXVII, 497 p.

Temple Lang, John — Community antitrust law: compliance and enforcement. In: Common Market
Law Review, 1981, Vol 18, pp. 335-362.

Temple Lang, John — The powers of the Commission to order interim measures in competition cases. In:
Common Market Law Review, 1981, Vol. 18, pp. 49-61.

81



EUROPEAN COMMUNITIES - INFORMATION

Commission of the European Communities. Rue de la Loi 200, 1049 Bruxelles

Informationskontorer —Presse- und Informationsbiiros —Tgogeie Tomov ko mhneogogrdv

Information offices — Bureaux de presse et d’information — Uffici stampa e informazione

Voorlichtingsbureaus

BeLaioue — Beigie

Rue Archiméde 73 -
Archimedesstraat 73

1040 Bruxelles — 1040 Brussel
Tél.: 735 00 40/735 80 40

DanmaRk

Hejbrohus
Qstergade 61
Postbox 144

1004 Kebenhavn K
Tif.: 14 41 40

DEUTSCHLAND

Zitelmannstrale 22
5300 Bonn
Tel. 23 80 41

Kurfirstendamm 102
1000 Berlin 31
Tel. 8 9240 28

ErhardtstraBe 27

D 8000 Miinchen
Tel. 89/2399-2900
Telex 5218135

FRANCE

61, rue des Belles-Feuilles
75782 Paris Cédex 16
Tel. 501 58 85

2. rue Henri Barbusse
F Marseille 13241 Cédex 01
Tél. 91/08 62 00

GRECE

2, Vassilissis Sofias

T.K. 1602

Athina 134

Tél: 724 39 82/724 39 83/724 39 84

IRELAND

39, Molesworth Street
Dublin 2
Tel. 71 22 44

ITaLA

Via Poli, 29
00 187 Roma
Tel. 678 97 22

Corso Magenta, 61
20 123 Milano
Tel. 87 51 17/80 59 209/80 52 643

GRAND-DUCHE DE LUXEMBOURG

Centre européen

Batiment Jean Monnet B/O
2920 Luxembourg

Tél. 430 11

NEDERLAND

Lange Voorhout 29
Den Haag
Tel. 46 93 26

Unitep KingDOM

8, Storey’s Gate
London SW1P 3AT
Tel. 222 81 22

Windsor House
9/15 Bedford Street
Belfast

Tel. 407 08

4 Cathedral Road
Cardiff CF1 9SG
Tel 37 1631

7 Alva Street
Edinburgh EH2 4PH
Tel. 225 2058

Espafa

Calle de Serrano 41
(5A Planta - Madrid 28001)
Tel. 474 11 87

PoRTUGAL

35, rua Sacramento a Lapa
1200 Lisboa
Tel.: 66 75 96

SCHWEIZ - SUISSE - SVIZZERA

Case postale 195
37-39, rue de Vermont
1211 Geneéve 20

Tel. 34 97 50

TURKIYE

15, Kuleli Sokak

Gazi Osman Paga
Ankara

Tel. 27 61 45/27 61 46

AMERica LaTina

Avda Ricardo Lyon 1177
Santiago de Chile 9

Chile

Adresse postale: Casilla 10093
Tel. 25 05 55

Quinta Bienvenida
Valle Arriba

Calle Colibri
Distrito Sucre
Caracas
Venezuela

Tel. 91 47 07

AUSTRALIA

Capital Centre
Franklin Street

PO Box 609
Manuka ACT 2603
Canberra a.c.t.

Tel (062) 95 50 00

Canapa

Inn of the Provinces
Office Tower

Suite 1110

Sparks’ Street 350
Ottawa, Ont. KIR 7S8
Tel. 238 64 64

InDIA

Press and Information Service
YMCA Building

(4th & 5th floors)

Jai Singh Road

New Delhi 110001

Télex: 61315 EURO IN

Tél.: 322534

NipPON

Kowa 25 Building
8-7 Sanbancho
Chiyoda-Ku
Tokyo 102

Tel. 239 04 41

THaILAND

Bangkok

Thai Miliary Bank Bldg
34, Phya Thai Road
Tel 282 1452

UniTED STATES

2100 M Street, NW
Suite 707

Washington, DC 20037
Tel. 862 95 00

1 Dag Hammarskjold Plaza
245 East 47th Street

New York, NY 10017

Tel. 371 38 04




European Communities — Commission

The European Commission’s powers of investigation in the enforcement of competition law

Luxembourg: Office for Official Publications of the European Communities
1985 — 81 pp. —16.2x 22.9

European Documentation series — 1985

DA, DE, GR, EN, FR, IT, NL

ISBN 92-825-5361-2

Catalogue number: CB-43-85-652-EN-C

The booklet describes the investigating powers exercised by the Commission of the European
Communities in its dealings with firms under the European Community competition policy. It is
intended for use primarily by the firms concerned.



In the same collection (continued)

Women in the European Community

The European Community’s legal system (second edition)
The ECU

The economy of the European Community (second edition)
The European Community’s fishery policy

The European Community’s research policy (second edition)
The European Community and the Mediterranean

Brochures for businessmen (in the same collection)*

Grants and loans from the European Community (third edition)
Public supply contracts in the European Community

Government procurement in Japan: the way in

EEC competition rules, guide for small and medium-sized enterprises.

Others publications for the general public

Working together — The institutions of the European Community — By E. Noél, Secretary-General of
the Commission of the European Communities

Steps to European unity — Community progress to date: a chronology

European File — Each month two topics of current European events

Bulletin of the European Communities — A monthly survey covering milestones in the building of
Europe

Basic statistics — Published annually, an essential statistical guide to the Community

Colour map — The European Community, Member States, regions and administrative units

Colour map — The European Community — Forests

The European Community as a publisher — Extract from our catalogue of publications

* The brochures for businessmen cannot be obtained on subscription. They are available at the information offices (see list of addresses).




EN

-

One of the major responsibilities of the Commis- T T =
sion of the European Communities is to combat

practices which interfere with free competition in
the Community market.

The Commission therefore keeps markets under

gate firms’ conduct directly.

constant observation, and has power to investi- o O

Businessmen and everybody else affected by
European competition policy are entitled to know | ! i

what the Commission’s powers of investigation
are. Firms should also be aware of their rights.

This booklet is designed to meet that need. Itis in-
tended for use primarily by the firms directly con-
cerned; it tries to make it clear that investigations
should proceed in a spirit of mutual cooperation,
and that they are in any event governed by precise
rules laid down in advance.

ISBN 92-825-53k1-2

\le  OFFICE FOR OFFICIAL PUBLICATIONS
NP OF THE EUROPEAN COMMUNITIES ” 'I
9 "73 3619

1.-2985 Luxembourg

9282"55



	Forward

	Contents

	Introduction

	Informed about restrictive practices

	Investigation: fac-finding

	Requests for information

	On-the-spot investigation
	Safeguards for firms

	Final decision

	Judicial review

	Annexes

	Form C

	Form A/B

	Annex III

	Annex IV

	Annex V

	Annex VI

	Annex VII

	Annex VIII

	Bibliography


