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The European Commission's powers
of investigation in the enforcement
of competition law

The purpose of this booklet is to provide the general reader with a description of the
Commission's investigating powers; the views expressed do not necessarily represent
an authentic statement of the Commission's official position.
Manuscript completed july 1984

Foreword

The countries which signed the Treaty establishing the European Economic Community set out to achieve economic and social progress by acting together to eliminate both public and private barriers hindering trade between them.
The Commission of the European Communities has the job of ensuring that the laws
of the market economy are respected, and has always sought to put an end to commercial practices which distort the free interplay of competition. Not only do such
practices hinder the establishment of a single market covering all the Member States
of the Community, they also impede the technical and economic progress indispensable for European firms to survive and compete with those outside the Community.
The Commission has therefore pursued a competition policy aimed at preventing
firms from acting in ways conflicting with the demands of free competition, and to
promote the development of more competitive industrial structures, notably by
encouraging cooperation between European firms and especially small businesses.
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But if the Commission is properly to conduct this double-edged task of prohibiting
damaging restrictive practices while at the same time promoting agreements which
bring economic benefits, it must be prepared to keep the market under constant
observation, and must be very familiar with the economic and legal context in which
firms work.
To enable it to do this it has been given wide powers to carry out inquiries directly
involving firms. The purpose of such investigations is to detect any anti-competitive
practices; it can then order that they be ended or allow them to be continued,
depending on their positive or negative effects on free competition.
The exercise of these powers of investigation, however, does not remove the guarantees which every constitutional State gives to individuals and firms as regards
public supervision of their business activities. The EEC Treaty and its implementing
legislation impose limits on what the Commission can do. The Commission's own
practice and the judgments of the European Court of Justice - whose function it is
to ensure that in the application of the Treaties the law is observed - have always
sought to guarantee firms the greatest possible measures of objectivity and protection compatible with effective supervision of their conduct on the market.
Investigations should be carried on in a spirit of mutual cooperation and comprehension between businessmen and the Commission. When it opens an investigation
into the possible existence of anti-competitive practices, the Commission aims to
cause as little disturbance as possible to the operation of the firms contacted. Its
purpose is to protect the mark(!t against such practices, which are damaging for all
concerned- producers, traders and consumer alike.
The Directorate-General for Competition has drawn up this booklet for European
firms, with a view to providing a clear explanation of an aspect of its acitivities
which places its administrative departments in direct contact with their managers.
The language used has often had to be technical, but the booklet tries to provide the
necessary clarification for a proper understanding of what is an essential tool of any
competition policy which sets out to safeguard the interests of the European
economy as a whole.
Manfred CASP ARI
Director-General for Competition
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Introduction

The Treaties which set up the European Community- the Coal and Steel Treaty
(European Coal and Steel Community), the EEC Treaty (European Economic Community) and the Euratom Treaty (European Atomic Energy Community)- set out
first and foJ,"emost to remove the economic barriers between the founding countries
so as to establish a single market, known as the 'common market'.
Within this common market, what are now the 10 Member States are trying to
establish the so-called four freedoms : the free movement of people, goods, services
and capital. The objective is to develop economic activity and to improve the standard of living.
If a large market of this kind is to be created there must first be legislation laying
down effective rules of competition which are the same for everyone . All firms must
be able to take advantage of the larger size of the market. Big companies must also
be prevented from abusing a dominant position, for example by charging discriminatory or abusive prices, refusing to sell to certain traders so as to limit the number
of outlets to the detriment of consumers, or arranging mergers which threaten to
eliminate competition.

1. EEC competition rules 1
Competition rules of this kind are covered by Articles 85 and 86 of the EEC Treaty.
Those articles prohibit 'all agreements between undertakings, decisions by associations of undertakings and concerted practices' which restrict the free interplay of
competition: either by preventing businessmen, even indirectly, from freely deciding
their terms of sale, or by preventing them from selecting the goods or services they
wish to buy, in complete independence, on the basis of quality and price.

1

This booklet deals primarily with the procedures for Commission investigations aimed at applying EEC
competition rules, and gives only a brief outline of the rules themselves. The rules are explained in more
detail in EEC competition rules - Guide for small- and medium-sized enterprises, published in the
same series.
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Articles 85 and 86 forbid only agreements and practices which may appreciably
affect trade between Member States: restrictions whose effects are purely domestic
are a matter for the laws of the Member State concerned.
(a) Article 85 bans agreements which restrict competition between two or more
firms, when for example they share or partition markets, fix prices or limit production or sales. The ban applies both to horizontal agreements between competitors (for example among producers or among distributors) and to vertical
agreements between firms at different stages of the trade (for example between
producers and distributors).
(b) Article 86 prohibits firms holding a dominant position in a particular product or
service, throughout the common market or in a substantial part of it, from making unfair use of their commercial strength, for example by imposing unfair prices or other terms. Thus it has been held that 'an undertaking which is in a dominant position and ties purchasers or- even if it does so at their request- by an
obligation or promise on their part to obtain all or most of their requirements
exclusively from the said undertaking abuses its dominant position within the
meaning of Article 86'.'
(c) Competition policy is not confined to prohibitions: restrictive practices may diston competition, but they may also secure a better organization of the trade and
so produce technical or economic effects which work in the public interest.
Article 85(3) therefore allows exemption from the ban on restrictive practices for
certain agreements between firms which need to join forces in order to secure
the economies of scale made possible by a common market of 270 million
consumers.
Authorization may be granted where the agreement's restrictive effects are compensated for by certain economic benefits to society, which are listed in Article 85(3). 2

1

Judgment of the Court of Justice in Case 85176 Hoffmann-La Roche, published in the European Court
Reports [1979) ECR 461.

' Article 83(3) allows an agreement prohibited by Article 85(1) to be exempted from the ban, provided it
'contributes to improving the production or distribution of goods or to promoting technical or economic progress, while allowing consumers a fair share of the resulting benefit, and ... does not:
(a) impose on the undertakings concerned restrictions which are not indispensable to the attainment of
these objectives;
(b) afford sucb undetrakings the possibility of eliminating competition in respect of a substantial part of
the products in question.'
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2. How the Commission applies Articles 85 and 86
By Regulation No 171 the Council of the European Communities made the Commission responsible for taking the measures necessary to apply Articles 85 and 86.
The regulation gives the Commission the right to order firms to put an end to
infringements of Articles 85 and 86, and the right to authorize agreements with economic benefits. It also gives the Commission the powers of investigation needed to
be able to take these decisions in full knowledge of the facts.
(a) Where the Commission finds that Article 85 or Article 86 has been infringed, it
may require the firms concerned to bring such infringement to an end. It may
impose fines on firms which have infringed Article 85 or 86, either deliberately
or negligently.
(b) Firms may wish to know whether agreements or practices to which they are party, or propose to become party, may lead to action on the part of the Commis' Council Regulation No 17 of 6. 2. 1962: first regulation implementing Articles 85 and 86 of the Treaty
(published in the Official Journal of the European Communities, 13, 21. 2. 1962, p. 204; English
Special Edition 1959- 1962, p . 86).
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sion, and Regulation No 17 empowers the Commission to certify that there is no
infringement, by means of an individual decision adopted at the request of the
firms concerned, known as a negative clearance decision.
(c) Lastly, the Commission has sole power to grant exemptions from the ban on
restrictive practices where it considers that an agreement is beneficial from an
economic point of view.

If an agreement satisfies the four tests of Article 85(3) described above, the Commission grants an exemption. This may be done by individual decision or by means of a
regulation exempting a category of agreements considered to satisfy the tests of
Article 85(3) (a block exemption).
If the Commission is to grant an individual exemption, it must first be notified of the
agreement on a special form (Form AlB, obtainable from the Commission and
reproduced as Annex II to this booklet).
Under powers conferred by the Council the Commission has specified certain kinds
of agreement which are covered by block exemptions and thus need not be notified.
At the present time these are:
(i) specialization agreements;
(ii) exclusive distribution agreements;
(iii) exclusive purchasing agreements;
(iv) patent licensing agreements:
Block exemptions are also in preparation for
(i) research and development agreements;
(ii) motor vehicle distribution agreements.

If the Commission is to act in full knowledge of the facts when it decides whether to
terminate infringements of Articles 85 and 86, to give negative clearance or to grant
an exemption from the ban on restrictive practices, it must of course have the power
to collect all the information needed. Regulation No 17 therefore gives it wide
powers of investigation.
The Commission does not use its powers of investigation, however, without first
having good grounds for suspecting practices affecting competition, based on
information from a number of sources.
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I - How the Commission is informed of restrictive
practices

When the Commission decides to open an investigation it generally has certain evidence of conduct on the part of firms which the investigation is intended to substantitate and clarify. Initial evidence of infringements can come to the Commission's
attention by various means .

1. Complaints
(a) Formal complaints
Restrictive practices may be brought to the Commission's attention by complaints
on the part of individuals or firms which can show a legitimate interest.
A complaint might be lodged for example by a person not party to an agreement
which restricts competition and causes him injury, or by the victim of an abuse of a
dominant position, such as a refusal to supply on the part of the sole supplier of the
product. Anyone who can show that he is suffering injury or is liable to suffer injury
as a result of a restriction of competition must be considered to have 'a legitimate
interest' qualifying him to report the suspect practice to the Commission and to ask
to have the infringement terminated pursuant to Article 3 of Regulation No 17.
Complaints can be lodged with the Commission on a special form which it has
drawn up , known as 'Form C'. Form C has spaces in which to enter the identity of
the complainant,' a description of the infringement, the reason why the complainant
claims a legitimate interest, and evidence of the alleged infringement.

(b) Informal complaints
These are requests or other messages reporting restrictive practices from individuals
or firms who as a rule consider themselves injured but are unwilling to be officially
identified as complainants, usually for fear of reprisals.
' Form C is reproduced in Annex I to this booklet.
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2. Notification of an agreement for the purpose of obtaining an
exemption
Where firms wish to have an agreement individually exempted from the ban on
restrictive practices, they must notify it to the Commission: until the agreement has
been notified no exempting decision can be taken.
This formality represents a valuable source of information, as notifications seeking
exemption are set out in writing on the form issued by the Commission (Form
A/B). 1 The firms must supply information on the parties to the agreement and the
essential features of it, and set out the grounds on which in their view exemption
may be granted.

3. Inquiries into sectors of the economy
Article 12 of Regulation No 17 allows the Commission to conduct inquiries into sectors of the economy. If the Commission has reason to believe that in a particular
economic sector competition is being restricted or distorted within the common
market, it may decide to conduct a general inquiry, and may request firms in that
sector to supply the information it needs. This enables it to determine the origin of
any restrictions of competition, and to decide whether or not to act under Articles
85 and 86.
To date inquiries of this kind have been conducted in the brewing and margarine
industries.

4. Other sources of information
The Commission may also learn of restrictive practices through questions asked in
the European Parliament, newspaper reports, information supplied by the authorities in the Member States, or contacts with trade associations and other organizations such as consumer associations.
The Commission is not bound to proceed against infringements brought to its attention in this way, but here too it may of its own initiative decide to collect more detailed information, particularly when the information it has suggests the existence of
serious infringements of competition rules.

'Form A/B is reproduced in Annex II to this booklet.
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I I - The investigation: fact-finding by the Commission

In most cases where the Commission considers that practices brought to its notice by way of complaints, notification of agreements, or other sources of information may be in violation of competition rules, it needs to obtain additional information if
it is to give a ruling on the legality of the practices in question.
Regulation No 17 empowers it to address requests for information to firms and to
carry out such on-the-spot investigations as are found to be necessary to secure compliance with the prohibitions imposed by Articles 85 and 86.

1. Purposes of investigations
The Commission may request information from firms for any number of purposes
since, under Regulation No 17, it is empowered to request the information and to
carry out the investigations necessary to give effect to the principles laid down by
Articles 85 and 86 of the EEC Treaty.
Information is thus necessary if the Commission requires it to ascertain whether the
practices notified to it are covered by these two articles and whether it has to take a

·L yn
~~,.____

~

"€~ ..-.; 'C~ "'~
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decision under them. The Commission must therefore, as a general rule, be able to
obtain information not only for the purpose of taking a decision on the suspected
infringements but also in order to assess the economic and legal circumstances of the
agreements that firms have notified to it with a view to securing negative clearance
or exemption.
The Commission explains to firms why information requested is necessary by briefly
outlining the reasons for its decision to investigate the possibility that the competition rules are being infringed. It may state, for example, that, on the basis of
information in its possession, it has good reason to believe that a particular firm is
participating in a restrictive agreement between producers, the object of which is to
fix prices jointly or to share out markets between the firms involved.'

The Commission enjoys a wide measure of discretion in deciding whether information is needed. The Court of Justice, in turn, has only limited power to review whether any particular measures of investigation are necessary for the purpose in view.
According to the Court, the Commission is not required to indicate to the firm concerned what the investigation is expected to uncover, precisely because its findings
may change shape in the course of the investigation. It is entitled simply to state the
purpose for which the information is needed.
Accordingly,
are given of
infringement
dealers), and

a decision to carry out an investigation may be taken provided details
its purpose, to establish circumstances such as to indicate that an
may have occurred (e.g. an export ban imposed by a producer on his
provided the matters to be investigated are specified.

However, the Commission's power to request information is not limitless, irrespective of the value or relevance of the information to the case under investigation. One
principle is permanent: measures taken by the authorities must be proportionate to
the objectives pursued. The Commission is thus obliged to take steps that are not
only necessary but also strictly tailored and limited to the purpose for which it is
seeking information. In the final analysis, the nature and extent of that information
depend on the seriousness of the suspected practice. The information must relate to
the case in point and must neither be arbitrary in nature nor unduly impair the firm's
smooth operation.

1

Examples of reasons given for requesting information from firms and for ca rrying out investigations are
to be found in Annex Ill.
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2. Firms liable to investigation by the Commission
The provisions of Regulation No 17 impose no restrictions on either the number or
the categories of firms that may be investigated by the Commission, which is empowered to obtain information from firms that are party to a restrictive agreement,
that are abusing a dominant position or that are being adversely affected by restrictive practices, regardless of whether such practices are those of their suppliers,
competitors or customers. When investigating the conduct of a firm in a dominant
position on the market, the Commission may, for example, ask companies that do
business with it whether they have been treated unfairly. Moreover, the Commission may contact any firm or association of firms, whether or not affected by a
restrictive practice, which might possess the information it needs.

To take an example, the Commission carried out an on-the-spot investigation of a
trust company that had been appointed to organize and operate on behalf of various firms agreements between manufacturers in different Community countries
aimed at fixing prices and uniform terms of sale and at sharing out among manufacturers in a particular Member State the qualities and quantities produced.
The trust company claimed that it was not obliged to submit to the proposed investigation since it was not itself involved in either the production or the marketing of
the product in question. The Commission dismissed this argument, arguing on the
contrary that the services provided by the company were directly concerned with
the circumstances forming the object of the investigation. 1

1

Decision of 31 January 1979- Fides (OJ L 57, 8. 3. 1979, p. 33).
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While the investigation procedures provided for in Regulation No 17 may be initiated without restriction against any firm established in the Community, the Commission's powers of investigation in respect of firms from non-member countries
are limited. Under international law, the Commission is not empowered to conduct
outside the bounds of its territorial competence investigations which would
impinge upon the national sovereignty of the non-member country in whose territory it was purporting to act. Accordingly, investigations at the premises of such
firms are out of the question since they would be a typical example of action by a
public authority on the territory of a sovereign State. In such cases, the Commission can simply send out requests for information but, for the same reason as that
just mentioned, it is in no position to penalize any refusal to supply the information
requested.

3. Action open io the Commission: requests for information
and on-the-spot investigation
The measures that the Commission is empowered to take under Regulation No 17
- requests for information pursuant to Article 11 and investigations pursuant to
Article 14- need not take place in any particular chronological order or order of
priority.

An inquiry procedure may begin with either an on-the-spot investigation or a request for information. Examination of the documents obtained by the Commission
during an investigation may reveal a need for additional information that will clarify certain of the economic and legal circumstances of the competitive practices at
issue. Then again, information obtained in response to a request for information
may prompt the Commission to carry out an on-the-spot investigation as a means
of supplementing, verifying or comparing the facts in its possession.

4. Liaison with Member States' authorities
Article 10(2) of Regulation No 17 stipulates that the Commission is to carry out the
inquiry procedure- irrespective of whether it was instituted with a view to granting
negative clearance or exemption or to establishing infringements of Articles 85 and
86 of the EEC Treaty- in close liaison with the competent authorities, who have
the right to express their views on the procedure.
For this reason, at the same time as the Commission sends a request for information
to a firm, it transmits a copy of the request to the competent authority of the Member State in whose territory the firm has its head office.
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Similarly, in good time before the start of any on-the-spot investigation it has decided to carry out, the Commission informs or, where appropriate, consults the competent authority in the Member State concerned. This consultation requirement arises from the fact that, under certain circumstances, the competent authority may, or
indeed must, at the Commission's request, afford the necessary assistance to Commission inspectors to enable them to perform their duties.

ill - Requests for information

The most frequently used form of Commission investigation is the request for
information referred to in Article 11 of Regulation No 17. 1 Extensive use is made of
such requests at all stages of proceedings, right up to any Commission decision on
the lawfulness of practices by the firms under investigation. Several requests
for information may accordingly be sent to firms in the course of one set of
proceedings.
Requests for information are used by the Commission in particular to obtain business information on firms (sales, output, imports, exports, price lists and general
terms of sale) or details on agreements or contracts whose existence can hardly be
disputed.

1. How are requests for information made?
Requests for information are made in writing and sent to the firms concerned in the
form of a registered letter with advice of receipt or, in urgent cases, by telex. The
1

Article 11 of Regulation No 17 lays down that:
1. In carrying out the duties assigned to it by Article 89 and by provisions adopted under Article 87 of
the Treaty, the Commission may obtain all necessary information from the governments and competent authorities of the Member States and from undertakings and associations of undertakings.
2. When sending a request for information to an undertaking or association of undertakings the Commission shall at the same time forward a copy of the request to the competent authority of the Member State in whose territory the seat of the undertaking or association of undertakings is situated.
3. In its request the Commission shall state the legal basis and the purpose of the request and also the
penalties provided for in Article 15(1)(b) for supplying incorrect information.
4. The owners of the undertakings or their representatives and, in the case of legal persons, companies
or firms, or of associations having no legal personality, the persons authorized to represent them by
law or by their constitution, shall supply the information requested.
5. Where an undertaking or association of undertakings does not supply the information requested
within the time fixed by the Commission, or supplies incomplete information, the Commission shall
by decision require the information to be supplied. The decision shall specifiy what information is
required, fix an appropriate time limit within which it is to be supplied and indicate the penalties provided for in Article 15(1)(b) and Article 16 (1)(c) and the right to have the decision reviewed by the
Court of Justice.
6. The Commission shall at the same time forward a copy of its decision to the competent authority of
the Member State in whose territory the seat of the undertaking or association of undertakings is
situated.'
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Commission must state, in addition to the purpose of the request, the Community
rules under which it is made, and advise the firm of the penalties laid down by
Regulation No 17 for supplying incorrect information in response to a request for
information (whether binding or not) or failing to supply the information within the
time limit fixed in a binding request for information.

2. What constitutes a request for information?
The request for information is constituted by all the documents sent to the firm pursuant to Article 11, not merely the various questions seeking information. In following up the request, the firm's reply must be assessed as a whole; the appraisal must
not be limited to the answers given to the specific questions set out in the Commission's request.
The response to the Commission's request for information must accordingly be
regarded as the answers to the Commission's specific questions, information supplied which extends beyond the particular scope of those questions and information
supplied by the firm on its own initiative which does not directly relate to any
specific question asked by the Commission.
20

At all events it is obviously in the interests of firms to pass on to the Commission all
the information available on the field covered by the request for information. If a
firm submits detailed, full information it may avoid having to allow Commission
officials to carry out an on-the-spot inspection in order to supplement the information obtained.

3. Simple request for information
Article 11 of Regulation No 17 lays down a two-stage procedure for requesting
information; the first stage is a compulsory preliminary.
The Commission must first of all ask the firms concerned to answer a simple request
for information. If this initial step produces no result because the firm fails to reply
by the time limit fixed, the Commission may, as a second step, require the information to be supplied by means of a binding decision to which pecuniary penalties are
attached if the firm persists in refusing to reply.
However, where the firm freely supplies information to the Commission, it must be
correct: under Article 15 of Regulation No 17 the Commission may impose fines on
firms supplying incorrect information in response to a request for information, even
where it is made as a simple- not a binding- request. If a firm agrees to reply to a
simple request for information, it must supply correct information on pain of
pecuniary penalties.

4. Request for information in the form of a binding decision
Where a firm does not supply the information requested within the time limit fixed
by the Commission in its first request, or supplies incomplete information, the Commission may require the information by decision. The firm concerned is then obliged
to reply on pain of pecuniary penalties.
The binding decision relating to the firm in question must set out in detail the
grounds on which it is based. It specifies the information required, fixes an appropriate time limit within which it is to be supplied and refers to the penalties provided
for and the right to have the decision reviewed by the Court of Justice. 1
Firms receiving such a request for information must therefore:
(i) supply a correct answer, on pain of fines, where they decide to reply voluntarily
to a simple request for information;
' See Annex IV.
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(ii) reply in all cases, on pain of pecuniary sanctions, to a request for information by
way of decision.
In most cases firms respond voluntarily and without undue problems at the first
stage of the request. Requests for information by way of binding decision are seldom
made.

5. How much time for a reply?
The Commission has to fix an appropriate time limit for firms to reply in the light of
circumstances. Although Article 11(3) does not explicitly lay down a time limit for
replies to simple requests for information, such a requirement does follow indirectly
from Article 11 (5), which specifies that where a firm has not supplied the information requested 'within the time limit fixed by the Commission', the Commission
shall by decision require the information to be supplied.
It stands to reason that any request for information by way of binding decision must
also fix an appropriate time limit for reply. Moreover, this is explicitly laid down by
Article 11(5). An appropriate time limit means a reasonable time limit in the light of
the firm's cirumstances and the nature and amount of information requested. The
period fixed usually varies between three weeks and two months, but may be longer
if the Commission considers that more time is required to assemble the information.
The Commission is seldom aware of the state of the firm's affairs or files or the
amount of research needed. For this reason it usually agrees to a firm's request to
extend the period allowed for reply where good reason is given.

6. Who has to supply the information on behalf of the firm?
Article 11 (4) lists the persons who are to supply the information requested: the head
of the firm or his representative, or, in the case of companies, etc., the persons
authorized to represent them by law or by their articles of association.
This provision is designed to ensure that the request is dealt with at a suitable level
of responsibility by persons deemed to be competent in handling requests for
information.
In practice firms entrust the task of replying to the heads of department possessing
the information required (accountants, sales managers, in-house lawyers or independent law firms). Since the information is supplied in the name of the firm, the latter is in all cases bound by the answers supplied and liable for the penalties provided
22

for if it supplies incorrect information or refuses to supply information. Fines may
therefore be imposed and the firm held reponsible even where its managers have not
made any move or are not aware of the answers given; it is enough that somebody
acted on behalf of the firm.

7. What kind of information?
Persuant to Article 11 of Regulation No 17 the Commission may obtain information
or documents containing the necessary information. The Commission often asks
firms for a copy of a particular agreement so as to have the full text available for an
initial examination of its compatibility with the EEC Treaty competition rules.
The Commission may sometimes ask for information which the firm does not directly possess but could still supply in another form. Where, for example, the Commission requests a figure for the volume of ex-works deliveries, and the firm has only
sales figures available, it is entitled to contact the Commission on receiving the
request for information to find out whether it might reasonably notify its sales
figures instead of the data originally requested.
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8. Pecuniary penalties
(a) Fines
Under Article 15(1)(b) of Regulation No 17 the Commission may impose on firms
fines of from 50 to 1 000 ECU' where, intentionally or negligently, they supply
incorrect information or do not supply information within the time limit fix ed in a
request made by way of binding decision.
(i) Incorrect information
Firms must above all endeavour to reply accurately and fully to the various questions set out in requests for information (for example, the firm's sales figures for a
given year or exports to the different Member States).
However, the correctness of the information supplied depends both on the accuracy
of the information itself and on the impression it conveys to the Commission of the
situation under examination. In other words, the correctness of the information
depends also on the context of the given case. Information may be incorrect if it gives a distorted picture of the true facts asked for and departs from reality on major
points. Where a statement is thus false, or so incomplete that the reply taken in its
entirety is likely to mislead the Commission about the true facts, it constitutes incorrect information for which a fine may be imposed. 2

Let us consider an example: where in justifying the need for the information required the Commission states in its request that the trade relations between the firm
concerned and its supplier might involve restrictions on trade between Member
States contrary to the rules of competition, and asks for copies of the documents
defining the nature of the relationship between the two companies , the firm in question intentionally supplies incorrect information if it replies that there is no written
agreement between itself and its supplier, while telexes obtained at the firm's place
of business during a subsequent inspection define a business relationship prohibited
under Article 85 of the EEC Treaty. 3

' Council Regulation (EEC , Euratom ) No 3308/80 of 16. 12. 1980 replaced the European unit of
account by the ECU (European currency unit ) in all Community legal instruments. The values in national currencies of one ECU are approximatel y: BFR 46 , DM 2.23, HFL 2 .5 , UKL 0 .59 , DKR 8.19 , FF
6.86, LIT 1 383 , IRL 0.73 and DR 88.
'Decision of 25 November 1981 - Telos (OJ L 58, 2. 3. 1982, p . 19).
3
Decision of 17 November 1981 - Comptoir commercial d'importa tion (OJ L 27, 4. 2. 1982, p . 31 ).
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(ii) Refusal to supply information
Where a firm fails to supply information within the time limit fixed in a request for
information by way of binding decision it is liable to a fine of between 100 and
5 000 ECU, just as if it had supplied incorrect information.
It is for the Commission to establish whether Articles 85 and 86 have been infringed.
A firm requested to supply information on an agreement may not refuse to do so on
the grounds that it believes the agreement does not affect trade between Member
States.

(b) Periodic penalty payments
The Commission may also impose periodic penalty payments of from 50 to 1 000
ECU per day in order to compel defaulting firms to supply complete and correct
information which it has requested by way of binding decision. The Commission
has already made use of these powers in the past. 1
1

See Annex V.
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Periodic penalty payments may be imposed not only where firms refuse to supply
the information requested but also to compel them to supply correct information
where an incorrect answer has been given.
The amount of the periodic penalty payment is not fixed at the outset. Regulation
No 17 merely states that it may not be less than 50 ECU or more than 1 000 ECU
per day, calculated from the date appointed by the decision. The exact amount the
firm will finally have to pay is laid down in any subsequent enforceable decision.
The Commission may then set the periodic penalty payment at a lower level than
that proposed in the initial decision.
In the Commission's experience firms are cooperative in most cases; they supply
information in response to a simple request.
However, in exceptional cases, the Commission has had to impose pecuniary
penalties for refusal to supply information or the supply of incorrect information.
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IV - On-the-spot investigations

The Commission is empowered under Article 14 of Regulation No 17' to have
on-the-spot investigations undertaken by its officials.
The nature of the information supplied by a firm in response to a request for
information may induce the Commission to visit its premises so as to look more
closely into a suspected practice. In some cases, however, the Commission may, for
a variety of reasons, decide to undertake an immediate on-the-spot investigation.
The investigation procedure is reminiscent of the two-stage procedure under Article
11 covering requests for information: firstly, the investigation under Article 14(2),
whereby the firm is asked to submit to an investigation voluntarily and, secondly,

' Anicle 14 of Regulation No 17 reads as follows :
' 1. In carrying out the duties assigned to it by Article 89 and by provisions adopted under Article 87 of
the Treaty, the Commission may undertake all necessary investigations into undertakings and associations of undenakings. To this end the officials authorized by the Commission are empowered:
(a) to examine the books and other business records;
(b) to take copies of or extracts from the books and business records;
(c) to ask for oral explanations on-the-spot;
(d) to enter any premises, land and means of transport of undertakings.
2. The officials of the Commission authorized for the purpose of these investigations shall exercise their
powers upon production of an authorization in writing specifying the subject matter and purpose of the
investigation and the penalties provided for in Article 15(1) (c) in cases where production of the required
books or other business records is incomplete. In good time before the in vestigation, the Commission
shall inform the competent authority of the Member State in whose territory the same is to be made of
the investigation and of the identity of the authorized officials.
3. Undertakings and associations of undertakings shall submit to investigations ordered by decision of
the Commission. The decision shall specify the subject matter and purpose of the investigation, appoint
the date on which it is to begin and indicate the penalties provided for in Article 15(1)(c) and Article
16(1)(d) and the right to have the decision reviewed by the Court of Justice.
4. The Commission shall take decisions referred to in paragraph 3 after consultation with the competent authority of the Member State in whose territory the investigation is to be made.
5. Officials of the competent authority of the Member State in whose territory the investigation is to be
made may, at the request of such authority or of the Commission, assist the officials of the Commission
in carrying out their duties.
6 . Where an undertaking opposes an investigation ordered pursuant to this Article, the Member State
concerned shall afford the necessary assistance to the officals authorized by the Commission io enable
them to make their investigation. Member States shall, after consultation with the Commission, take
the necessary measures to this end before 1 October 1962.'
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the investigation ordered by way of a binding decision under Article 14(3), which
may lead to the imposition of fines or periodic penalty payments.
However, the investigation procedure need not necessarily be in two stages. Contrary to the practice in the case of requests for information, the Commission may very

well opt for a binding decision ordering an immediate investigation without simply
calling on the firm at the outset to submit to an investigation voluntarily.
Article 14 does not, of course, prevent the Commission from carrying out an informal investigation without adopting a decision but it contains nothing to indicate
that the Commission may only take a decision within the meaning of paragraph 3 if
it has previously attempted to conduct a straightforward investigation.'
The procedure is different when it comes to requests for information referred to in
Article 11. As expressly stipulated in paragraph 5 of that Article, the Commission
may adopt a decision only if it previously sought to obtain the information it needed
by way of a request addressed to the parties concerned. Paragraph 3 spells out the
main points such a request must contain. By contrast, Article 14 sets no such
precondition for initiation of the investigation procedure by way of a Commission
decision.
' Case 136/79 National Panasonic (1980) ECR 2033.
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This difference between Articles 11 and 14 arises from the fact that they each pursue
a different purpose. Information sought by the Commission is not normally bbtainable without the collaboration of the firms possessing that information. An investigation, on the other hand, does not necessarily imply prior collaboration on the
part of the firm in possession of the material facts essential to the investigation.

1. Informal investigation
In practice, an informal investigation pursuant to Article 14(2) of Regulation No 17
is carried out by Commission inspectors on the basis of an authorization to investigate.1 This document names the Commission inspectors authorized to undertake the
investigation. It must also specify the subject matter and purpose of the investigation
and the penalties prescribed in Article 15(1) of Regulation No 17 in the event of not
all the business records required being produced. A firm that agrees voluntarily to an
informal investigation submits by that ve.r y fact to all the ensuing obligations, and
especially the obligation to produce all the books and other business records
required by the Commission inspectors.
The Commission has taken pains to clarify the wording of such authorizations by
outlining the purposes of investigations in greater detail than in the past. The degree
of detail will, of course, depend in each case on the quality of the information
already in the Commission's possession and on the stage reached in the investigation. As a result, firms are better able to grasp the subject matter of the investigation
and to check for themselves that the information requested is strictly relevant.
In order to put firms under investigation fully in the picture as regards their rights
and obligations, the Commission has prepared a note which is attached to each
authorization to investigate and explains the scope and limits of the powers
vested in the Commission inspectors.
On arrival at the firm's place of business, the officials authorized by the Commission
to carry out an investigation under Article 14(2) show their authorization to the
firm's respresentatives. They prove their identity by means of their staff card.

If the firm so requests, they explain before beginning their investigation its subject
matter and purpose as well as procedural matters, including confidentiality. Such
explanations cannot modify the authorization and may not compromise the purpose
of, nor unduly delay, the investigation.
After producing their authorization, the Commission inspectors also draw the attention of the firm's representatives to the provisions of Articles 14 and 15 of Regula' A specimen authorization

to

investigate pursuant to Article 14(2) is reproduced in Annex VI.
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tion No 17, and especially to the penalties that may be imposed on firms that submit
to an investigation but, intentionally or negligently, produce the required books or
other business records in incomplete form.
Where a firm refuses to submit to an investigation, the Commission inspectors
record its refusal in a minute, a copy of which is given to the firm if it so desires.
The Commission must then resort to a binding decision under article 14( 3) in order
to oblige the firm to submit to an investigation and to authorize inspection and
scrutiny of the relevant business records.

2. Investigation ordered by binding decision
The Commission initiates this procedure either after encountering a refusal on the
part of the firm in question to submit to an informal investigation or at the outset if
it suspects the existence of particularly serious infringements and is concerned that
30

documents or other evidence might disappear, or if the firm has in the past refused
to cooperate voluntarily with Commission inspectors.
Unlike investigations based on a simple authorization, investigations ordered by a
decision pursuant to Article 14( 3) are mandatory, with the firm being required to
submit to such an investigation.
The choice of procedure is determined solely by the need for an appropriate investigation in the case in point and is a matter for the Commission.
To give an example, the Commission was obliged to take a decision requiring a firm
to submit to an investigation and to allow its relevant business records to be inspected and checked since, in the Commission's view, it was no longer possible to rely on
a voluntary disclosure of information on the subject matter of the investigation. The
Commission invoked the following circumstances: difficulties encountered during a
number of previous investigations, the reticence with which the documents relating
to the various restraints on competition discovered had been supplied, and the fact
that at least one of the firms involved had falsely declared that the producers had
abandoned the concerted practice at issue two years earlier.
Since investigations ordered by decision are binding on the firms concerned, the reasons for carrying them out must be stated accurately and in detail. The decision specifies the subject matter and purpose of the investigation and gives the date on which
it is to begin. It also indicates that fines may be imposed where not all the required
books or other business records are produced or where the firm refuses to submit to
the investigation and that, in the latter case, periodic penalty payments may be
imposed. Lastly, the decision makes it clear that proceedings for its annulment may
be brought before the Court of Justice.
The Commission thus takes particular care in setting out the grounds on which its
decisions to undertake investigations are based. 1
Like an authorization to investigate, a decision to investigate is accompanied by a
note explaining the scope and limits of the powers assigned to the Commission
inspectors and setting out the rights of the firms to be investigated.
The Commission inspectors are provided with written authorizations naming them
as the persons charged with executing the decision. 2

' See Annex VII.
2

The authorization is identical to that reproduced in Annex VI.
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They cannot be required to enlarge upon the subject matter of the investigation as
set out in the decision or to justify in any way the taking of the decision. They may,
however, explain procedural matters, particularly confidentiality, and the possible
consequences of a refusal to submit to the investigation.
A certified copy of the decision is handed to the firm's representatives immediately
prior to the investigation. The minute of notification' serves only to certify that this
has been done, and the fact that it is signed in no way implies that the person signing
submits to the investigation .

3. Prior notification of firms or unannounced investigations
The Commission sometimes carries out surprise investigations. In any event, article
14 of Regulation No 17 does not confer on firms the right to be notified in advance
of an investigation.
The Court of Justice has confirmed the legality of unannounced investigations, holding that exercise. of the investigatory powers vested in the Commission by Regulation No 17 contributes to the maintenance of the system of competition intended by

' See the specimen minUle reproduced in Annex VIII .
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the Treaty, which firms are absolutely bound to comply with, and that in those circumstances it does not appear that Regulation No 17, by giving the Commission the
power to carry out investigations without previous notification, encroaches on the
private interests of firms, or the privacy of the home and correspondence.'
Until 1978, the Commission conducted surprise investigations in only a few cases.
The situation has changed somewhat in the meantime since the Commission now
likes to gather the maximum amount of evidence of suspected infringements. The
result of any procet,:dings brought before the Court of Justice in respect of decisions
establishing the existence of infringements and imposing fines is conditional to a
large extent on the accuracy with which the charges brought against firms have been
substantiated.

4. The firm's right to take advice
A firm may consult its legal advisers during an investigation. However, their presence is not a condition for the validity of the investigation, which must not be unduly delayed on this account. The Court of Justice recently upheld the legality of an
investigation carried out without awaiting the arrival of a legal adviser.
Firms being investigated have the right to call in their advisers, without prejudice to
the other safeguards afforded them under the Community rules of procedure and
discussed in Chapter V.

5. Persons authorized to represent firms
Article 14 of Regulation No 17 is silent on this point, whereas Article 11 (4) provides
a clear indication of the persons required to supply the information requested.
By definition, investigations consequent upon notification of the firms concerned
presuppose the existence of prior contacts between them and the Commission. As a
result, the Commission inspectors know in advance who their opposite numbers will
be on the day of the investigation and are sure to meet the appropriate people.
In the case of unannounced investigations, however, the Commission inspectors
have to find out on the spot who are the firm's representatives they must contact. In
practice, they ask to be received by the individuals that appear most likely to satisfy
the requirements of the investigation and who occupy a sufficiently senior position
in the firm (company secretary, sales manager, head of the appropriate department,
etc.).
1

Case 136/79 National Panasonic (1980) ECR 2033.
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It is in any event always the firm's own responsibility to designate competent representatives to deal with requests from Commission inspectors. It is not for the inspectors to assess or dispute the competence or extent of knowledge of the firm's representatives. A firm cannot validly argue therefore that its failure to produce certain
documents requested by the Commission inspectors was due to an exceptional combination of circumstances to do with the absence of its general manager or the lack
of knowledge on the part of the sales manager. A firm must therefore take steps to
ensure that it is represented on the occasion of an investigation by responsible and
well-informed persons.'
The Commission has attempted to improve the information available on the penalties firms may incur. It has drawn up an explanatory note to be produced by its
inspectors on the occasion of each investigation, explaining the extent and limits of
their powers as well as the rights of firms being investigated.

6. Role of Member States' authorities
(a) They are informed or consulted by the Commission
Before undertaking an informal investigation, the Commission informs the competent authority of the Member State in whose territory the investigation is to be carried out of the investigation's purpose and of the inspectors' identities. This is done
in good time - generally two weeks in advance.
If it intends to take a binding decision ordering an investigation, the Commission
must first consult the competent authority of the Member State concerned.
(b) They carry out or assist investigations
This distinction (consultation, and not simply notification of the national authorities by the Commission) arises from the less wide-ranging obligations placed on
firms in the event of an informal investigation, which, since it is not binding on the
firm and hence not enforceable, merely calls for assistance on the part of the national officials accompanying the Commission inspectors.
However, in the event of a binding decision ordering an investigation, it may be
necessary to enforce that decision if the firm refuses to submit to the investigation.
Such an eventuality is catered for in Article 14( 6) of Regulation No 17, whereby the
national authorities are required to become actively involved, and not simply to provide assistance, since the Commission inspectors have no power of coercion over
firms.
' Decision of 20 December 1979- Fabbrica Pisana (OJ L 75, 21. 3 . 1980 p. 30).
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(c) They undertake investigations themselves
In order to facilitate its task, Article 13 of Regulation No 17 empowers the Commission to request Member States' authorities to carry out the investigations which it
considers necessary under Article 14(1) (informal investigations) or which it has
ordered by a decision under Article 14(3 ). If so requested by the Commission or by
the competent authority of the Member State concerned, the Commission inspectors
may assist the national officials in the performance of their duties.
In practice, scarcely any recourse is had to this possibility. A major reason for this is
the transnational nature of the restrictive practices forming the subject matter of
investigations. For example, if the Commission has cause to believe that the main
European producers in a particular sector are participating in agreements or concerted practices the effect of which is to fix prices and to control or limit production or
supplies in the Community, it makes little sense to entrust each of the different competent authorities in the Member States concerned with the task of conducting the
necessary investigations. So, to avoid any problems of coordination, the Commission itself carries them out. Moreover, for some inquiries to be effective, investigations often need to be conducted simultaneously at several firms in different Member
States. In some cases, the Commission has to undertake investigations at a number
of firms in the Community on the same day. Clearly, national administrations
would find it difficult to achieve the necessary degree of synchronization.

7. Investigating powers of Commission inspectors
(a) Access to premises, land and means of transport
Article 14 empowers Commission inspectors to enter any premises, land and means
of transport belonging to firms under investigation. They enjoy unhindered access to
all the buildings and parts of buildings of firms, which are not allowed to restrict
access to particular areas such as conference rooms or offices. As a result, the Commission inspectors may choose which premises they would like to enter.
However, such entry is confined to premises used for business purposes, to the
exclusion of the private residence of the chairman or directors.
On the other hand, if they are refused entry, the Commission inspectors may not use
force to gain entry. They are required simply to record the refusal and, where necessary, request the national authorities to enforce the binding decision ordering the
investigation. The procedures for providing such assistance are laid down in the
implementing provisions adopted by Member States.
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(b) Examination of business records

Entry to a firm's premises by Commission inspectors implies access for the purposes
of their investigation to filing cabinets and to the documents in them. However,
Commission inspectors have no right of search. The firm's representatives must
open the filling cabinets and hand over the documents in them to the inspectors,
who are not allowed to remove them from the filing cabinets themselves. Any refusal by the firm's representatives to produce the documents is recorded and the
inspectors may ask the national authorities to enforce the decision ordering the
investigation.

(i) What is meant by 'business records'?
'Business records' means all forms of documentation, written or otherwise, such as
correspondence, accounting and financial documents (invoices, balance sheets,
etc.), photographs, slides, films, magnetic tapes, cassettes, computer programmes,
microfilms, etc. In other words, the Commission inspectors' powers of investigation
extend to all means of information storage.
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Since Regulation No 17 assigns to the Commission the powers of investigation
necessary to bring to light covert restrictive practices, such as concerted practices not
substantiated by official documents, both official and unofficial documents
(records, internal memos, minutes of meetings) may be examined.
In addition, the explanatory note attached to authorizations to investigate points
out that the firm may draw the Commission inspectors' attention to any favourable
details pertaining to the subject matter of the investigation that are to be found in
documents other than those requested. Such details thus help to ensure that the
information obtained is complete and can be objectively evaluated in the course of
the proceedings .

(ii) What may such records cover?

Commission inspectors may examine any documents relating to the firm's market
activities.
The scope of the inspection will, in practice, be limited by the nature of the product
or service affected by the suspected restraints on competition and by the nature of
those restraints.
Even so, an assessment of the economic circumstances of the practices at issue will
need to take in the more general documents and the statistical data that relate to the
firm's activities in the relevant economic sector.
The authorization issued under Article 14(2) or the decision taken under Article
14(3) must specify the subject matter and purpose of the investigation. Article 14
does not, therefore, require that these two instruments identify the business records
to be inspected in each case. Clearly, it is only in quite exceptional cases that the
Commission is able to specify in advance the documents it would like to examine, by
indicating their content, date or other references.
In other words, in order to define the business records it would like to examine, the
Commission merely has to describe the nature of the suspected infringement in the
authorization or in the decision ordering the investigation. In any event, it is not in a
position to know at the outset exactly which documents it will need to inspect since
their significance may become apparent only in the course of the investigation .
Thus, the Commission, when defining the business records that will need to be
inspected, normally does no more than mention the suspected infringements and
request that the business records relating to the subject matter of the investigation be
produced .
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If, during an investigation, the Commission inspectors make an express request for
certain specific documents, it is not sufficient for the firm generally to put all its files
at their disposal:
' ... the obligation on undertakings to supply all documents required by Commission inspectors must be understood to mean not merely giving access to all files but
actually producing the specific documents required.'
'Nor can the argument that the Commission's inspectors did not examine the business records of the administration department be accepted, as none of the undertaking's representatives had told them that the documents requested were, or might be,
kept in that department and where there was otherwise no reason to suppose that
documents of that nature might be found there'. 1
(c) Power to take copies of business records
Commission inspectors are entitled to take copies of or extracts from business
records.
A firm may ask for a signed inventory of the copies or extracts taken during the
investigation by Commission inspectors.

If requested, the Commission will reimburse the cost of any photocopies of documents made available to its inspectors at their request.
(d) Power to request on-the-spot oral explanations
The right enjoyed by Commission inspectors to request oral explanations is, if anything, an ancillary right, its purpose being to facilitate the investigation, which is
concerned primarily with a firm's business records.
In practice, though, oral explanations may prove to be of considerable importance
where the examination of business records does not yield any useful informati.on.
They are then crucial to the continuation of the investigation.
They may be recorded in writing at the request of the interested parties or of the
Commission inspectors. The firm receives a copy of the minute if it so wishes.
The subject matter of oral explanations need not be strictly limited to the documents
under examination. Commission inspectors may inquire about the firm's organization, about the products in question and, quite generally, about all circumstances
1

Decision of 20 December 1979- Fabbrica Pisana (OJ L 75, 21. 3. 1980, p. 30).
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pertaining to the subject matter of the investigation as defined in the authorization
or decision. Accordingly, the officials may request on the spot any oral explanation
necessary to the investigation.
A general exchange of views not only provides the Commission inspectors with the
opportunity to make known their point of view but also allows the firm to state its
position and to present any supporting arguments that would have been overlooked .

8. Penalties
(a) Fines

(i) Refusal by a firm to comply with a binding decision ordering an investigation
If a firm refuses to submit to an informal investigation, the Commission inspectors
can do no more than record that refusal.
However, a refusal to submit to an investigation ordered by a binding decision
means that the firm becomes liable to a fine of between 100 ECU and 5 000 ECU.
Not only point-blank refusals but also veiled refusals, such as manreuvres to delay
investigations on a wide range of pretexts, are treated as refusals to submit to an
investigation.

(ii) Production of business records in incomplete f orm
The Commission may also impose fines on firms that do not produce all the business
records requested by its inspectors.
In this connection, it matters little whether the investigation was carried out on the
basis of an informal authorization or pursuant to a binding decision. For example,
the Commission imposed the maximum fine of 5 000 ECU on three firms which,
while submitting voluntarily to an investigation, had deliberately not produced all
the business records requested. Once directors, after taking note of the authorization to investigate, agree to submit to an informal investigation and to all the obligations this might entail, they are required to produce all the business records requested by Commission inspectors.'

1

See in particular the Decision of 27 October 1982- Federation nationale de l'industrie de la chaussure
de France (OJ L 319, 16.11. 1982, p. 12).
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In the three cases mentioned, the Commission imposed the maximum fine since it
took the view that the infringement was particularly serious in that the failure to
produce the documents requested had made the Commission's task of ensuring
compliance with the EEC Treaty rules on competition more difficult.

{b) Periodic penalty payments
The Commission may also impose on firms periodic penalty payments of between
50 ECU and 1 000 ECU per day, in order to compel them to submit to an investigation which it has ordered by binding decision.

{c) Enforcement
A firm that is the subject of a binding decision ordering an investigation cannot lawfully attempt to oppose the investigation, e.g. by refusing the Commission inspectors entry to its premises or by not producing the documents requested. If it
nevertheless offers resistance to the inspectors, the Member State concerned is required under Article 14(6) of Regulation No 17 to afford them the assistance necessary
to carry out their investigation, on the basis of the laws or regulations it has adopted
for this purpose.
The Commission inspectors request the assistance of the competent national authority in writing, mentioning the circumstances prompting the request. In some
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Member States, the officials appointed by the competent national authority then
provide the necessary assistance directly, if need be with the help of the police.
In other Member States, the national officials must first ask the court competent for
the district in question to issue an order permitting enforcement of the investigation .
Enforcement allows the Commission inspectors to conduct their investigation immediately, even where the firm's directors refuse them entry to the firm's business
premises.
T his is without prejudice to the Commission's right subseqently to impose fines on
firms for refusing to comply with a binding decision ordering an investigation.
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V - Safeguards for firms in the investigation procedure

As in any State founded on the rule of law, the investigations conducted by the
Commission in monitoring application of the competition rules must provide
certain safeguards for firms: confidentiality of correspondence between firms and
their lawyers, protection of business secrecy and the right to appeal to the Court of
Justice of the European Communities against Commission decisions.

1. Confidentiality of correspondence between firms and their
lawyers
Every citizen must be at liberty to consult his lawyer, whose very profession involves
the task of giving independent legal advice to anyone requiring it. The confidentiality of correspondence between lawyer and client must accordingly be protected from
Commission investigations. This principle is, however, subject to two conditions:
such communications must be made for the purposes and in the interests of a client's
right of defence and they must emanate from independent lawyers , that is to say,
lawyers that are not bound to the client by a relationship of employment. Moreover,
the protection of confidentiality extends only to written communications exchanged
after the Commission initiates the procedure or to earlier written communications
which have a relationship to the subject matter of that procedure.
Communications giving legal advice on possible application of Articles 85 and 86 of
the EEC Treaty normally involve such a relationship.'
Where a firm refuses to produce a document on the ground that it is confidential, it
must provide the Commission officials with suitable evidence of its claim, although
it is not bound to reveal the contents of the document.
For this purpose it may, for instance, produce certain extracts from the document
itself, supply other documents, make a formal statement concerning the subject matter of the document, provide written details on its contents or use any other method
suited to the circumstances of the case. On the basis of the evidence produced by the
firm, the Commission inspectors check whether the document is of such a nature
' Case 155/75 AMS 1982 ECR 1575.
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that it must be treated as confidential. If they consider that this has not been shown,
they may require further evidence. Where the firm refuses or the inspectors do not
regard the further evidence as cogent, they draw up a minute which must be signed
by both parties and, if present, the representative of the competent national authority. The firm receives a copy of the minute.
Where the Commission is not satisfied that the confidential nature of the documents
in question has been proved, it is for the Commission to order, under Article 14(3 )
of Regulation No 17, production of the communications in question and, if necessary , to impose a fine or a periodic penalty payment on the firm, also under Regulation No 17. In this way the Commission censures the firm's refusal to provide the
additional proof the Commission needs to establish the confidential nature of the
documents, or the refusal to produce communications which the Commission considers not protected by legal privilege.
The firm may appeal to the Court of Justice and at the same time apply for
suspension of application of the decision requiring the firm to produce the disputed
document or imposing a fine or periodic penalty payment .

2. Business secrecy
Article 20 of Regulation No 17 restricts the Commission's use and disclosure of
information obtained in the course of its investigations.

(a) Limits on the Commission's use of information obtained
Article 20( 1 ) of Regulation No 17 lays down that the information acquired by the
Commission as a result of requests for information and investigations m ay be used
only for the purpose of the relevant request or investigation: in other words, to
establish the existence of any infringements of the Community's competition rules.
Firms are thus secure in the knowledge that the information will not be disclosed for
other purposes, such as investigations by national authorities of matters concerning
taxation, criminal offences, or customs duties.
Assistance given by officials from the competent authorities of the Member States to
Commission officials in the course of inspections should in no way discourage firms
from producing the business records required or giving the oral ex planations requested by the Commission officials, since this information may not be used for the
purpose of applying national law.
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(b) Limits on the Commission's disclosure of information obtained
Article 20(2) of Regulation No 17 further prohibits the Commission and its officials
from disclosing the information acquired where it is of a kind covered by the obligation of business secrecy. This means business secrets and information concerning
firms' trade relations.
Firms obviously have a completely legitimate interest in preventing disclosure of
their business secrets. The Commission takes due account of this when, with the aim
of ensuring that firms pay due regard to its powers of investigation, it decides to
publish its decisions requiring the production of information, ordering on-the-spot
investigations or imposing penalties on account of firm's resistance. The Commission decides to publish its decisions in the public interest, where, for example, a particular point of law is at issue. Clearly, the publication of its decisions may help the
Commission to ensure application of the competition rules in so far as firms are properly informed about the powers of investigation it possesses.
The assurance thus given to the firms involved that their interests concerned with the
maintenance of business secrecy will not be placed at risk (since the disclosure of
confidential information is prohibited) enables the Commission to acquire the maxi45

mum information needed for fulfilment of its monotoring task, without firms being
able to withhold their consent.
A firm could not refuse to supply information even on the ground that the persons
supplying such information could be convicted under the criminal law of a State
where the disclosure of business secrets is a criminal offence. Even where the supply
of information may be regarded, under the criminal law of that State, as a disclosure
prohibited on pain of penalties, this cannot stand in the way of fulfilment of the
obligations imposed on firms by the Commission in its efforts to ensure observance
of the competition rules.
Similarly, a trust company cannot refuse to comply with a decision ordering
investigations on the ground that it cannot supply information to the Commission
without the explicit authorization of its principals. 1

3. Judicial review of Commission decisions concerning
investigations
Where the Commission adopts decisions requiring information from firms or ordering them to submit to investigations, the firms may bring an action for annulment
before the Court of Justice of the European Communities in accordance with Article
173 of the EEC Treaty.
To allow .for the effective use of this appeal procedure, the above-mentioned decisions must refer to the right to have the decision reviewed by the Court of Justice
(Articles 11(5) and 14(3) of Regulation No 17).
The Court has unlimited jurisdiction in actions brought against decisions imposing
fine s or periodic penalty payments for failure to comply with requests for information and investigations ordered by way of decision; the Court may quash, reduce or
increase the fine or penalty payment imposed.

'Decision of 31 January 1979- Fides (OJ L 57, 8. 3. 1979, p. 33 ).
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VI -

After the investigation: 1 the final decision

On the basis of the facts thus assembled, the Commission assesses whether the firms
investigated have or have not infringed Articled 85 and 86. It may then declare the
restrictice practice prohibited (Article 3 of Regulation No 17), or issue a negative
clearance (Article 2), or grant an exemption (Article 6).

1. Initiating proceedings
Any reference to 'initiation of proceedings' pursuant to Articles 2, 3 or 6 of Regulation No 17 does not refer to just any step taken by the Commission, such as acknowledging receipt of an application for negative clearance or a notification for the purpose of obtaining an exemption; the initiation of proceedings is a formal act by
which the Commission announces its intention of adopting a decision under these
articles.
It takes the form of a Commission letter sent to the authorities in the Member States,
notifying them of the Commission's intention of reaching a decision on the lawfulness of the conduct of the firms concerned:
Case No ...
Initiation of proceedings

Dear Sir,
I have the honour to inform you that on ... the Commission initiated
proceedings in the case referred to above, with the legal effects flowing
from Article 9(3) of Council Regulation No 17.
Yours faithfully,
' The action taken following an investigation will be described only briefly here. The reader may wish to
refer to the booklet already mentioned, EEC Competition rules - Guide for small and medium-sized
enterprises.
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The effect of Article 9(3) referred to is that once the Commission has initiated proceedings under Articles 2, 3 or 6, the national authorities are no longer competent to
apply Articles 85( 1) and 86 of the Treaty to the firms concerned.

2. Decisions declaring anti-competitive practices prohibited
Before an anti-competitive practice can be declared prohibited, there must first be a
preparatory stage in which the Commission holds an open debate with the firms
concerned, giving them the opportunity of stating their point of view, so as to
guarantee the rights of the defence.
The powers of investigation conferred on the Commission by Articles 11 and 14 of
Regulation No 17 do not come to an end when this preparatory stage opens, however.
The Commission may, and in some cases must, carry out further investigations during the preparatory stage, if during the proceedings it becomes clear that this is
necessary.
The Commission will frequently make a request for information under Article 11 in
order to check statements made by a firm in the course of the preparatory stage, or
to complete its information before deciding whether or not the firm has in fact committed the alleged infringement.
The Commission has gone so far as to make requests for information under Article
11 even after adopting a decision finding that an infringement had been committed,
where an action had been brought before the Court of Justice to have the decision
annulled.

Statement of objections
Once it is in possession of evidence that the firms investigated have committed an
infringement of the competition rules, the Commission gives them the opportunity
of putting forward their views on the objections to their conduct which it proposes
to include in its final decision.
The Commission accordingly sends the firms a statement of objections, informing
them of the infringements alleged against them and the action it proposes to take.
The statement of objections tells firms that they may present their defence in writing, and then at a hearing.
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Access to files
To facilitate the exercise of the rights of the defence at this stage of the proceedings,
the Commission allows them access to the file on their case at its headquarters.

Written comments by firms

If the firms wish to reply to the objections raised against them, they may supply
written comments setting out any matter relevant to their defence, within a time
limit set by the Commission (usually one or two months, depending on the complexity of the case).
Hearing
Where the parties do request a hearing in their written comments, the Commission
will let them put forward their arguments orally, if they can show that this could be
in their interests or if the Commission proposes to impose fines or periodic penalty
payments on them.
As an improvement to the hearing procedures the Commission on 1 September 1982
created the post of Hearing Officer. The Hearing Officer is responsible for the preparation of hearings; he presides over them, and ensures that the firms can present
their case as fully as possible on all points he considers relevant.

Consultation of the Advisory Committee
After the hearing, the Commission must consult the Advisory Committee on Restrictive Practices and Dominant Positions, which is made up of civil servants from the
Member States. The members of the Committee represent their Member States, with
whom the Commission operates in close and constant liaison. The Committee is
an advisory one: the Commission must consult it, but is not obliged to accept its
opinion.
A report of the outcome of the consultative proceedings is annexed to the draft
decision.

Final decision
After it has completed all these preparatory steps, the Commission is in a position to
adopt its final decision in full knowledge of the facts.
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If, despite the arguments put forward by firms during the preparatory stage, the
Commission takes the view that they have indeed committed an infringement of
Articles 85 and 86 of the EEC Treaty, it orders them to bring the infringement to an
end at once; and it may impose fines, depending on the gravity and duration of the
infringement.
Where the firms have been able to show that there was no infringement, however,
the Commission closes the file without adopting a formal decision.

3. Negative clearance and exemption
Proceedings with a view to the adoption of a final decision do not necessarily lead to
a declaration that the practice in question is prohibited: after it has studied the
agreements notified to it, the Commission may find they are not prohibited (negative
clearance), or grant an exemption from the ban on restrictive practices where, despite restrictions on competition, an agreement does produce economic benefits
(exemption).
In either of these cases the proceedings are shorter: there is no statement of objections, because there is no real infringement, and no hearing, unless the Commission
asks the firms to delete from the agreements they have notified restrictive clauses
which are not indispensable to the attainment of the legitimate objectives, in which
case the firms must have the opportunity of showing why they think these clauses
are justified.

4. Informal decisions
Many cases which come before the Commission end in an amicable settlement, particularly if the firms in question voluntarily put an end to the contested practices.
The number of formal decisions taken by the Commission is generally about 12 a
year, while the amicable settlements reached usually run into hundreds.
The Commission has recently introduced a new procedure intended to speed up the
handling of applications for negative clearance by means of an administrative letter
closing the file on the case (a 'comfort letter'), whose declaratory value has been
enhanced by means of publication in the Official Journal of the Communities. These
letters inform the parties that the Commission does not propose to take any action
under the competition rules, and that the file will therefore be closed.
This new procedure has also been extended to notifications made for the purpose of
obtaining an exception pursuant to Article 85(3) of the Treaty. In appropriate cases
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the Commission publishes the essential contents of the notified agreement, inviting
comments from third parties. In the light of the reactions to the publication it decides either to close the procedure by way of an administrative letter, so as to simplify
and shorten the procedure, or to carry on with proceedings culminating in a formal
decision. An administrative letter will be sent only if the undertakings involved agree
to the procedure being closed in this manner. It states that the Directorate-General
for Competition does not consider it necessary to follow the formal procedure
through to the proposal of a decision under Article 85(3) in accordance with Article
6 of Regulation No 17.
These letters are merely administrative papers, which do not have the binding effects
of a decision, but they may serve as an indication both to the parties and to national
courts.

VII - Judicial review of final Commission decisions

Final Commission decisions on the lawfulness of restrictive practices within the
scope of the EEC competition rules are subject to review by the Court of Justice of
the European Communities. Firms to whom decisions are addressed, or who are
otherwise directly concerned, may bring an action to have the decision annulled pursuant to Article 173 of the EEC Treaty. The Court has also been given unlimited
jurisdiction in regard to Commission decisions imposing financial penalties: the
Court may set them aside, reduce them, or increase them.
The Court of Justice may, if it considers that circumstances so require, order that
application of the decision be suspended.
Commission decisions imposing a fine or periodic penalty pa yment are enforceable
under Article 192 of the EEC Treaty: they can be enforced under the rules of civil
procedure in force in the State in which the firm concerned is based, so that it may be
in the interests of a firm which is contesting a fine or periodic penalty payment to ask
the Court to make an order of this kind suspending application of the decision.
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ANNEXES

ANNEX I a)

This form and tile supporting documents should be
forwarded in ten cvpies together with proof in
duplicate of the representative's authority to act.
If the apace opposite each question is insufficient,
please use extra- pages, specifying to which item o n
the form they relate.

FORM C

To the

COMMISSION
OF THE EUROPEAN COMMUNITIES
OifCCiorotc-Gcncrol fo, Compc rir ion

200, rue de 101 Loi ·- 1049 Brussels

Application for initiation of procedure to establish the existence of an in·
lringement of Articles 85 or 86 of the Treaty, submitted by natural or legal
persons pursuant to Article3 of Council Regulation No. 17 of 6 February 1962
/.Information regarding part ies concerned:

l.

i\'am~.
mitcin ~

forename::; and address of person ~ub
ch~ application.
If such per!-ion is

acting as a represem .. t ive. state also the
r1ame and :~ddress of hi s pnncrpal; for an
undertakmg. o r assocration of undertakings

or persons, ~ta te che name>, forenames and
etddress of the proprietors or membe rs; for
le)!a l per:->ons, stette the namt:, forenetmes and
addre ss uf their legal represC'ntalive~.
Pruof of repres entative's o..uthoricy coact must
be supplk-d .

!f the application is ..; ubnitted by a number of
;Jersons or on behalf of a number uf persons,
the lnformation must be given in respect of
each applicant nr princi pal.
2. Name <.~nd address of
application relates.
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~r!:lnns

to whom the

I'"K'" :!

F o rrn C

II. Details of the ollegecl infrin9ement:
Set out in detail, in an Arme x, the facts from
which, in your op inion, it appears that there is
infringement of Articles 85 or 86 of the Treaty.
Indic ate in particular:
1. T he practices of the undenakings or associations of undertakings to whi ch thi s application
relate s which have as their object or effect
the preven tion, restriction or distortion of
competition or constitute an abus e of a dominant po s ition within the common market;
and

2. To what extent trade between Member States
may be affected.

Ill. Existence of le9itimate interest :
Set out- if necessa ry in an Anne x - the grounds
on whic h you claim a legi timate interest in the
initia tion by the Commission of the procedure
provided for in Article 3 of Regulat ion No. l7 .

IV. fvic/ence :
I . State the name s and addres ses of person s
able to testify to the fact s set out, and in
pa rti cula r of persons affeaed by the alleged
in fringement.
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2. Submit all documentation relating to or
directly connected with the facts set out (for
example, texts of agreements, minutes of
negotiations or meetings, terms of transactions, business documents, circulars).

3. Submit statistics or other data relating to
the facts set out (and relating, for example,
to price trends, formation of prices, terms
of transactions, terms of supply or sale,
boyconing, discrimination).

4. Where appropriate, give any necessary technical details relating to production, sales,
etc., or name experts able to do so.

5. Indicate any other evidence of the existence
of the alleged infringement.
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V. Indicate all approaches made, and all steps
taken, prio r to th is applicati on, by you or any
other person affected by the pra ct ice desc r ibed
above, With a view to te rminating the a lleged
infringement (Pr oceedings commenced before
natl onal judicial or admini s trative bodtes, statmg in panicu la r the r eference num ber s of the
cases and the res ults thereof).

We, the undersi gned, declare th at the tn formation g1ven in thHi form and in the
eutl rely in good faith.

An ne xes ther eto i s gtven

At
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COMMISSION
OF THE
EUROPEAN COMMUNI TIES

Brussels
200, rue de la Loi

Jirectorcte-Generol for Competition

To

Acknowledgement of Receipt

(This fonn Will be returned to the address msened above if one copy thereof is completed
by the applicant)

Your application for a finding of

infnn~ement

of ArtiCles H5 or 86 of the Treaty, dated

(a) Applicant:

(b1 Infringing parri es

was received on

and registered under ,"'\o.IV

Please quote the above number in all correspondence.
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FORM C

COMMISSION
OF TliE
EUROPEAil COMMUtiiTIES
Oiu• c lorotc -GcrH•r ol lor C om~elitio n

Explanatory Note
to the form of application for the find ing of an infringement
Legal or natural persons claim ing a leg itimatt: interest may mal:e an applica rion forma ll y inviti ng tt:c Comtr.iss~cn
t o fir,d t h:lt ce rtain p ra ctic~s cow,riture an infr ingement of Arti cle s 85 or So of th e Treaty . For rh!s purpos e they
may use the- fonn pro vide d :md se nd it t o the Commi ssion. The in for mation requcsred m the for m may also provide the bas is for a comm unication o f fa ct s on ly or fur a more tM icarion tha t ce nain pr actice s con tra vene the
sa id Articl es , v.i rh out form al appli cati on Wing m<~d e fo r any pr oce dure t o l>e c ommt-! nced. In s uch a case the Commi ss ion m ay, on the ba sis of the fact s alleged, open of it s own moti on an enq uiry and, where ~pp r opria~e. find
that there has been infringement .

Informat ion under head ing No . I
Th e det!'!i ls s upplied Wlder t his heading must enab!e the pe rson s or Wldena kings or a ssociation s of und ert akin gs
or persO!IS conccn1ed to be identified, toget he r wit h their addr e~sc.'' so that the Comm tss ion l".r•ows to whom t o
addt·ess it se lf whe n requesting in formation . or when verifying or having it verified. In )JB. rticular, the CJpacny
in which rhe appli ca nt is at.:ring mus t be s tated, i.e . whethe r as a n underta king or cou sume r, mem ber of a comm e r·c ial cornpany or firm, leg3 l representative of a legal per~on , or authorized representat ive of an under.:aking
or a ssoc ia tion etc.
The undertak in g!'> o r asso cia tions of undertakings to whi ch the appl ic ation r elates :tnd '"bich the applicant be lieves
to be parties to the in{ringement mu s l be indica ted by name.

Information uncier headin!l No. II
As it fon115 th e ba s is for the sui.Jsequent pr-o c~: J.ure, the infonnati cm r·e ql~C !i ted U!lliz r- t hi s beading must~ s er uut
iii <"h~ t.z. \ J <::.il~. i1• lo{ic al !'cquencc. The product \\1lich is the s ubject of rhe practi ces in quo;!s t iun mus t be indicated,
togelhcr with the effect of tltc: satd pnlctices in th e a ppli<"ant's sph~re of act ivity .
,.

Information under heading No . Ill
The info rmation supplied unde r tid ~ heading should s how in what way the applicant has a legi t imate interes t in the
initiauo'l of a p r ocedure. AU uat u r<~ l o r lega l pe rs ons and all assoc iat ion s o f s uch person::; who are d t r e-nly or
ind i rectly affect ed Uy the infring emen t may cl ai m s uch an Inte r es t. Underta king s or assoc iation s of underta kings,
at whatever ~tage of economic .1ctivity they operate, muy be affect ed, a s may pnvate ind.i vidual s as co:-.sumers
or groups IJf con s umers . lJct:1iled informati on i s necessa ry to enable the Commi ssiOn to det ermine ~11 e ther the
appli cant has a legitima te in lere st.
If t he Commissiou rejects t he a pplicat ion on the gr ound thul the applicant appears to have no legi ti mate interest,

it may , on the ba s is of the facts se• out, iniuate o1 its own motion the procedu re for ascert runing whether infringe m ent ba s taken place .

Information under heading No. IV
The informat ion requested under tlu s head ing re lates to all evidence known to the applicant whid can be produced
to support the accuracy uf the f~ct s set our un der l• eading No .I I. Th is wi ll avoid the ext en si ve enquir·ies whi ch th r~
Commission would otherwi s e have to make, and the delays asso c!~t cd therewith , which wou ld slow do'Wil the progres s or t he pr ocedure.
1 be name s and addresse s of the pe rson s re fer r ed lo m ust be giv en exact ly so that they may be con tacted without
diffi culty . Mo reover such persons s.hou ld be able t o te stify t o the fact s set out from their ov.n pers on al kn.,wledge.
Docu m ems s houJ.d as far as pos sible be origina ls.
Apart fr om the examples gi ven above, applicant s may s ubmi t to the Commi ss ion ;my evide nce which the-:;- consider
appr opriat e.

Information under heading No . V
The inform at ion req uested under this heading is intended to acc;uaint the Commi ~sio n with all the measures 'Nh ic h
to the applicant 's kno wl edge ha ve been taken up to the pr esent ti me with the object of bringing about the ces sation
of the pra ctices in question .
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ANNEX II a)

Annex II a)
This form and the supporting documents should be
forwarded in eleven copies together with proof in
duplicate of the representative's authority to act.
If the space opposite each question is insufficient, please
use extra pages, specifying to which item on the form
they relate.

FORM A/B

TO THE CO!\IMlSSlON OF THE EUROPEAN
COMML!NJTIES
Directorate-General for Competition
Rue de Ia Lm, 21}0

1049 BRUSSELS

A. Application for negative clearance pursuant to Article 2 of Council Regulation
No. 17 of 6 February 1962 relating to implementation of Article 85(1) of the
Treaty.
B. Notification of an agreement, decision or concerted practice under Articles 4
and 5 of Council Regulation No. I 7 of 6 February 1962.

l.

!t~format!:on

regarding parties

I. Name, forenames and address of person submitting
the application or notification. If such person is

acting as representative. state also the name and
address of the undertaking or association of undcrtakings represented and the name, forenames and
address of the proprietors or partners or, in the case
of legal persons, of their legal representatives.
Proof of representative's authority to act mu>.t be
supplied.
If the application or notification is .<oubmitted by a
number of persons or on behalf of a number of undertakings, the information must be given in respect of
each person or undertaking.

E-1 1443/Hl7Z
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ForM All

2 . Name and address of the undertakings which a re
parties to the agreement, d ecision or concerted
pract ice and name, forena mes and address o f the
proprietors or partners or, in the case of legal persons,
of their legal representati ves (unless this information
has been given under 1(1)).
If the undertakings Which are parties t o the agreement
are no t all as~iated in sub mitti ng t h e application or
noti fica tion , state what s teps have been taken to
infor m the other undertaking1 .

This info rmat ion is not necessary in respect o f
stand ard contracts (see Sectio n II l (b ) below) .

S . If a finn or joint agency has been formed in pursuance
of the agreement, state the name and address of such
finn or agency and the names, forenames and addresses of its legal or other representatives.

.& , If a firm or joint agency is responsible for operating

the agreement, state the name and address of such
finn or agency and the namet, forenames and addresses of its legal or other representative!.
Attach a copy of the statutes.
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Form A/1J

6. In the case of a decision of an association of undertakings, state the name and address of the association
and the names, foren ames and addresses of its legal
representatives.
Attach a copy of the s tatutes.

6. If t he undertakings are established or have their seat
ou t side the territory of the common market (Article
227( I) and (2) of the Treaty), state the name and
address of a representati ve or branch established in
the territory of the common market.

lL l'l'lfor malion regarding wnte'l'lts of tJgru ment, decisio1t or
COft Certed pnct1ce:
I . II the contents were reduced to writing. attach a copy
of the full text unless (a), (b) or (c) below provides

otherwise.
(a) Is there only an outline agreement or outline
decision?
If so, attach also copy of the full t ext of the
individual agreements and imple me nting provisiOns.

(b) Is there a standard contract, i.e., a contract which
the undertaking submitting the notification
regularly concludes with particular persons or
groups of persons (e.g., a contract rest ricting the
frC'edom of action of one of the contracting parties
in respect of resale prices or terms of business for
goods supplied by the other contracting party) ?
lf so, o nly the text of the s tandard contract need
be attached .
(c) If there is a licensing agreement of tile t ype
covered by Article 4(2)(2b) of Regulation No. 17,
it is not necessary to s ubmit those clauses of the
con tract which only d escribe a techn ical manufacturing process and h ave no connection with the
restriction of competition: in such cases, ho wever.
an indication of the parts omitted from the text
must be given.
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2. If the contents were not, or were only partially,
reduced to writing, state the contents in the space
opposite.

3. In all cases give the following additional information:
(a) Date of agreement, decision or concerted practice .
(b) Dat e when it came into forc e and, where applicable,
proposed period of validity .
(c) Subject: exact description of the goods or services
invol ved.
(d) Aims of the agreement, decision, or concerted

practice.
(e) Terms o f adherence , term ination or withdrawal.
(f) Sanctions which may be taken against partici·

pating undertakings (penalty dause, expulsion,
withholding of supplies, etc.).
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Fotm AlB

III. Means of achieving the ainu of the ag,ument, decision rw
concerted practice:

I. State whether and how far the agreement, decision
or concerted practice relates to:
-

adherence to certain buying or selling pnces,
discounts or other trading conditions

-

restriction or con trol of production, technical
development or in vestment

-

sharing of markets or !'>Ources of supply

··- restrictions on fr eedom to purchase from,
resell to, third parties (exclusiv e contracts)
-- application of different terms for supply of
equiYalent good<> or services.

2

Is the agreement, decision or concerted practice
concerned with supply of goo<ls or serv ices
(a) withm one Me mber State onl y?
(b) between a Member State and third States?
(c) bt-tween Member States ?

IV. If you con.sidt:r Article 3$(1) to bt: inapplicable and art:
notifying tM agreement, decision a, concerted P'actice a.s a
precaution rmly:
(a) P lea!le attach a statem ent of the relevant facts a nd
reasons as to why you consider Article 85(1 ) to be
inapplicable, e.g ., that the agreement, decision or
concerted practice
I . does not have the object or effect of pre\·enting,
restricting or dist orting competition; or
2 . is not one wh ich may affect trade between
Member States.
(b) Are you asking for a negative clearance pursuant to
Article 2 of Regulation No. 17?
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Fo"" All

V.

Are you 11otijyi11g the apeenunt, decis1"on Of' co1tcerled
prtulice, even 1/ cmly a.s " precawJicm, in order to obtain a
dular<Jti01t of inapplicability Nftder ArticU 85(3)?

lf so, explain to what extent
I . the agreement, decision
contributes towards

or

concerted

prac tice

~

improving production or distribution, or

-

promoting technical or economic progress;

2. a proper sha!"e of the benefits arising from such
improve ment or progress accrues to the consumers;

3 . the agreement, decision or concerted practice is
essential for realising the aims set out under 1 above;
and

.C . the agreement, decision or conce rted practice does

not eliminate competition in respec t of a substantial
part of the goods concerned.

VI. Stale whether .vow intend to produce furllur .suppot'ting
tJt'gumutl.s and, Jj.so, o" which point.s.

The undersigned declare that the informatio n given above and in the ............ . ............... .... annexes attached hereto i!l
correct. They are aware of the provisions of Article 16{ll(a) of Regu lation No. 17.

Signatures:
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Brussels,

EUROPEAN COMMUNITIES
COMMISSION

................... , .... , ....... , ....... , •..

200, rue de I& Loi
Directorate-General for Competition

To

Acknowledgement of receipt
(This form will be returned to the address inserted above if completed in a single copy by tho penon lodging it).

Your a.pplication for negative c::learance dated ............................................ .
Your notification dated ............................... .
concerning:

(a) Parties:

I ........................................................ ................... .

2 ............................................ . .............. ... .............. and others
(There is no need to name the other undertakings party to the arrangement)

(b) Subject

..•..............•..• •.•..•. •.•..•••.... ...•...............•.....•••••.•.••.•..•••.•.•••••.•••.••.•••••••••••••••••••••••••••.••••••••••••••••••••••••

(brief deseription of the restriction on competition)
was received on ............ . .............................................. .
and registered under No. IV ................... ..

Pleue quote the above number in all correspondence.
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ANNEX lib)
FORM A/ B

COMMISSION
OF THE
EUROPEAN COMMUNITIES
Directorole ·Generol for Competition

Explanatory Note
A. Application for negative clearance

Information requested under ~eacling No . I

Any Wldenaking which is a party to an agreement, decision or concerted practice and which, under Article 2
of Regulation No. 17 of 6 February 1962, applies for a
negative clearance with regard to Article 85 (1) of the
Treaty establishing the European Economic Community,
must complete Fonn A/B. replying in the affirmative
to question IV (b). In dealing with applications for negative clearance the Commission will make its decisi on
essentially on the basis of infonnation supplied by the
undertakings themselves, whils t taking into accowlt
information supplied by third parties and other informati on which is al re ady in it s possession or comes to

The information supplied under this heading mus t enable
the persons and Wldertakings concerned, and their addresses, to be accurately identified so thac the Commission knows to whom to address itself when requesting
information, or when verifying or having it verified. If
the application or notification is no:: being made by all
the Wldertakings concerned, details should be given of
the manner in which the application or notification has
been made known t o the other Wldertaki.ngs. Any opinions
expressed by the latter may be added.

its attention.

Information requested under lteocling Ho. II

An application for negative clearance cannot serve as
a notification.

The information sought under heading No. II should convey, apart from what appears in the Annexes , an outline
of the content s of the agreement, decision or concerted
practice.

B . Notification and application
for exemption under Article 85(3)
Any undenak ing which is a pa rty to an agreement, decision or concerted practice covered by Article 85 (1)
and wis hes to mvoke the provi s ions of Article 85 (3)
mu~t complete Fo rm AfB, replyi ng in the affirmative
to question V (1). To be in order, the notification must
contai n the information reque s ted in the fonn. However, the fonn need only be completed and sent in by
one partiCipating undertaking or by it s representative.
Notification is not obligatory in the case of agreemem s,
decis ions and concerted practices fa lling within Art icle 4 (2) of Regula t ion No. 17. These 1nclude, for
example, agreements in respecr of which the undertakings party thereto are established in one Member
State only and whi ch do not relat e to imports or exports,
licens ing agreements, agreement s r e lating to standards
or ty pes, and agreements for the carrying out of joint
res ea r ch. However, so that their legal s tatus ma y be
determined, and lhe benefit of the provisions of Article 15(5) of the Regu lati on be obtained in respect of
them , s uch agreements may be volwuarily notified,
al so by us ing Form A/B .
A notificati on made for the purpos e of obtaining the legal
advantage s conferred by Article 85 (3) will not be treated
as an admU; s jon on the part of the persons concerned
that the condit ions of Article RS (I) are fulfilled. In
cases where there is doubt on th is point, the person s
concerned may set out under heading No.IV of the form
the fact s and grounds which cau s e them to que s tion
whether Arucle 85(1) applies . It is thu s possible t o
submit an application for negative clearance (replying
to que stion IV (b) in the affirmative) and at the same
time make a notification as a precaution only (replying
to ques t ion V (I) in the affirmative) .

Information requested under heoc/ing No . Ill

The information sought under heading No .Ill s hould describe preci sely the means used to achieve the aims of
the agreement, deci s ion or concerted practice by the
Wldertaking~ which arc parties thereto. If any means
are used other than those listed under th is heading,
precise details mus t be given. In cases of notification
it is in the inte rest s of the part icipating undertakings,
ha vi ng regard t o the provisions of Article JS (5) of
Regulation No. 17. to reply with the utmos t precision
to the questions under thi s heading. Exemption from
the fines impo sa ble under Article 15(2) (a) applies only
in respect of acti ons fa lling within the activities described in the notifi cati on.

Information requested uncler heading No . IV
In supplying the information requested W1de r heading
No. IV the persons concerned must set out the reasons
why the agreement, decision or concerted practice:

J does not have as it s object or effect the prevention
restriction or di storti on of competition within the Common Market;

11

hJ is not likely to affect trade between Member States.

Information requested under lteocling Ho . V

In supplying the information requested under heading
No. V the undenakings concerned must set out the arguments in support of their application for Art icle 85 (3)
to be applied.
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fo substantiate the application of Article 85 (3), an Annex
must be supplied containing all such information, data
and descriJX.ions as will enable the Commission to find:

Sible survey in order to avoid requests for additional
information. T he most important of the questions which
could influence a decision are those concerning:

that the agreement, decision or concerted practice
has , for example, as its object or effect:

n ) the size of the participating undertakings, their turnover for the product or service in que s tion , and what
share it represents of the total production or supply of
the product or service in question;

u )

- the improvement of the quality or distribution of
the product,
- the introduction of new technical processes,

h)

the economic

situation on the market concerned;

the structure of the market concerned (de gr ee of concentration, problems of adapting in the Common Market,
etc.);
r)

- economic progress (indicate in this case what kind
of progress; for example, reduction in costs);
that the improvements and progre s s ach ieved benefit
not only the parties to the agreement, decision or con ..
certed practice but also the consumers; this could be
demonstrated, for example, by the fact that the price of
the product or service has been reduced;

d)

c! that the measures taken or the means employed by

!')effects of the agreement on the market (for example,
on prices, quality, quantities, distribution methods ,
consumer choice);

the undertakings which are parties to the agreement,
decision or concerted practice are indispensable in order,
for example, to reduce costs or improve the quality of
the product or service;
that there are, for example, a large number of independent undertakings , not bound by the agreement, deci~ ion or concerted practice, who s ell or supply on a
considerable scale similar or identical products or services , and that as regards a substantial volume of the
products or services competition is accordingly not
e liminated.

d)

In the interests of the undertakmgs concerned, the information supplied by them should be as complete as
pos s ible so as to enable the Commission to con:->ider
whether the conditions of Article 85 (3) are sat isfied.
In deciding whether or not the conditions of Article 85 (3)
a re fulfilled, the Commission will have regard essent ially to economic considerations. for this reason
pa rticipating undertakings should give the completest
pos sible s urvey of their economic situation. The points
set out below may serve to indicate the kind of information which could be of importance to the Commiss ion
in coming to a deci s ion. Obviously it will not be necess a:r_..• in every case to give all the items of information
mentioned; it v.'ill be decided according to each particular case which items are rele vent. In the tast resort
the Commission will decide and where necessary will
r equest additional information. However, in their own
mterest s , undertakings should give the completest pas-
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the volume of trade between Member States on the
market concerned and the influence of the agreement
on such trade;

h)

/)the degree of competiti on subsisting between the parties under the agreement;
degree of competition s ubsisting between persons
who are not parties to the agreement.

{!,)the

Such information may subsequently be demanded at any
time if it is not included in the notification.
The form makes provision for further information to
be supplied; in particular it is possible to send later on,
either supporting documents or actual answers to the
questions listed aOOve.
Undertakings may, of course, supply any other information which they consider may be useful to give a complete picture of the case.

Information requested under headings IV and V
In the form it is stated expressly that the informat ion
must be correct. The signatories to the application declare express ly that they are aware of the provisi ons
of Article 15 (l) (a) of Regulation No. 17 which provides:
"The Commission may by decision impose on undertakings or associations of undertakings fine s of from lOO
to 5 000 units of account where, intentionally or negligently, they supply incorrect or misleading inform a ti on
in an application pursuant to Article 2 or in a notificat ion
pursuant to Articl es 4 or 5 ".

ANNEX Ill

Examples of grounds for requests for information and
investigations
Request for information under Article 11 of Regulation No 17/62
'Whereas:
The information the Commission has requested is 'necessary' within the meaning of Article 11(1 ) of
Regulation No 17. The Commission cannot assess any restrictive effects which the agreements and
understandings may produce unless it knows their full wording, including the names of the contracting
parties , and their commercial grounds.
Whether or not the agreements expressly regulate trade between Member States is irrelevant here . Article
85(1) catches not only agreements whose object is to restrict competition, and wh ich may affect trade between Member States, but also those merely having the effect of doing so, so that an agreement cannot be
assessed by reference to its wording alone. Moreover , it is for the Commission to decide whether Article
85 is being infringed. An undertaking asked to supply information on an agreement may not refu se on the
ground that in its opinion the agreement has no effect on trade between Member States.
To be able properly to pursue the proceedings , the Commission also needs to know what is the legal form
of N , who are its members, what share each of them holds , and who represents N in dealings with third
parties'. '

Investigation under Article 14 of Regulation No 17/62
'Whereas:
The Commission has obtained documentary evidence and other information indicating that National
Panasonic (UK) Ltd has required trade customers not to re-export National Panasonic and Technics
products to other EEC Member States;
The Commission therefore has grounds for believing that National Panasonic (UK ) Ltd has participated
and is still participating in agreements and concerted practices the object and effect of which is to insulate
national markets within the EEC from the competitive effect of pa rallel imports from other Member
States;
If established, the foregoing would constitute a serious infringement of Article 85 of the EEC Treaty .
In order for the Commission to ascertain all the relevant facts and circumstances a decision must be adopted requiring National Panasonic (UK ) Ltd to submit to an investigation and to produce the requisite
business records'.'
' Decision not published ; this English translation is unofficial.
1

Decision of 22 June 1979 - Na tional Panasonic (UK) Ltd (quoted by Mr Advocate-General Warner {1980] ECR
2063).
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ANNEX IV

Example of a request for information m the form of a binding
decision
'THE COMMISSION OF THE EUROPEAN COMMUNITIES,

whereas:
the Director-General for Competition sent a letter requesting information, which he is duly authorized to
do, to Asphaltold-Keller SA ... pursuant to Article 11(3) of Council Regulation No 17;
the Director-General has not yet received any answer to this request for information, and the time limit
set for such an answer is long past;
the information requested is necessary in order to enable the Commission to assess whether Article 85 of
the EEC Treaty is being complied with;
the Commission considers that for purposes of Article 11(5) of Regulation No 17 one month is sufficient
time in which to supply the information;
Article 15(1 )(b) and Article 16(1)(c) of Regulation No 17, the text of which is anached as an annex to this
Decision, empower the Commission by decision to impose on undertakings or associations of undertakings:
(a) fines, where they ... do not supply information within the time limit fixed by a decision taken under
Article 11(5); and
(b) periodic penalty payments, calculated from the date appointed by the decision, in order to compel
them to supply complete and correct information which it has requested by decision taken pursuant to
Article 11(5),

HAS ADOPTED THIS DECISION:

Article 1

The Commission hereby requests Asphaltoid-Keller SA ... to supply the following information and
papers . ..

Article 2

The information requested in Article 1 shall be supplied within one month of the day on which the
addressee is notified of this Decision .
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Article 4

This Decision is addressed to Asphaltoid-Keller SA . . .

Application may be made to the Court of Justice of the European Communities, Luxembourg, for review
of this Decision as provided in the Treaty establishing the EEC, and in particular Articles 173 and 185
thereof.'

1

Decision of 2July 1981- Asphaltoid-Keller (OJ L 161, 1971, p. 32; English was not atthat time an official language
of the Communities, and this English translation is unofficial).
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ANNEXV

Decision imposing a periodic penalty payment for delay
in supplying information
'THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Whereas:

... measures should be taken to limit as far as possible the duration of CSV's refusal to comply with the
request for information. Periodic penalty payments should therefore be imposed pursuant to Article 16 of
Regulation No 17 for each day beyond a time limit which, having regard to the circumstances of the case,
may reasonably be set at 80 days from the notification of this Decision. In view of the size of the firms
concerned and of the grounds for their refusal to supply information, the amount of the penalty payment
may reasonably be fixed at the equivalent in Dutch florins of 1 000 units of account per day of delay. The
calculation of the sum due, taking into account the date on which the liability to pay commences, shall be
reserved for a later decision of enforcement.

HAS ADOPTED THIS DECISION:

Article 1
Centraal Stikstof Verkoopkantoor BV (CSV) shall forward to the Commission:

Article 2
The information called for in Article 1 shall be supplied within 80 days from the day on which the addressee receives this Decision.

Article 3
In conjunction with the obligation to supply the information specified in Article 1 there shall be imposed
a periodic penalty payment of the equivalent in Dutch florins of 1 000 units of account per day of delay
beginning on the 81st day following that of the notification of this Decision.
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Article 4
This Decision is addressed to Centraal Stikstof Verkoopkantoor BV, Thorbeekelaan 360, 2025 The
Hague, The Netherlands.

Application may be made to the Court of Justice of the European Communites, Luxembourg, for review
of this Decision as provided in the Treaty establishing the European Economic Community, and in
particular in Articles 17 3 and 185 thereof.'

1

Decision of 25 June 1976- CSV OJ L 192, p . 27.
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ANNEX VI
COMMISSION
OF THE
EUROPEAN COMMUNITIES

Brussels, ..

Oirectorore-Generol for Competition

AUTHORISATION TO INVESTIGATE

Mr ...
holder of internal service pass No ..
is hereby authorized to carry out an investigation at.

for the purpose of ....

To this end, he has been invested with the powers set out in Article 14 Paragraph 1 of Council

Regulation No. 17/62, of 6 February 1962 (Official Journal of the European Communities No. 13
of 21 February 1962).

The Commission, with reference to Article 14 Paragraph 2 of Council Regulation No. 17/62,
hereby draws attention to the provisions of Article 15 Paragraph 1 (c) af that Regulation (1 ).

For the Commission,

1
( )

Tlte Commission may, by decision, impose fines of from JOO to 5000 units of account on unJertolcings
or associations of undertolcings which, while submitting to an investigation, intentionally or negligently
produce the required books or other business records in incomplete form (Article J 5 Porograph J of Regula·
tion No. 17/62 of the Council of t,e EEC).

Provisional address: Rue de Ia Loi 200, 6-1040 Brussels - Telephone 350040-35 80 40- Teleg1ophic address:
Telex: 1 COMEURBRU 21 877 •
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ANNEX VII

Decision requiring a firm to submit to an investigation
'THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Whereas:
There are sufficient grounds for suspecting that agreements for the maintenance of local prices and for
restricting interpenetration are being applied on the common market for heavy forgings weighing over
four tonnes. Such agreements and restrictions are contrary to Article 85 of the EEC Treaty, as is the
contract-sharing which is also suspected.
In order to ascertain the facts the Director-General for Competition gave orders on 14 January 1977 that
investigations should be made at several undertakings and associations of undertakings pursuant to
Article 14 of Regulation No 17.
The checks which were due to be carried out on 18 January 1977 at the Vereinigung deutscher Freiformschmieden (hereinafter called 'the Union'), in the presence of a representative of the competent German
authorities, could not be carried out because the Union refused to submit to the investigation unless they
were authorized by a Decision of the Commission of the European Communities.
A Decision must therefore be adopted requiring the Union to submit to the investigation and in particular
to allow the requisite business records to be examined.
Articles 15(1)(c) and 16 (1)(d) of Regulation No 17, the full texts of which are annexed to this Decision,
empower the Commission by decision to take action against undertakings by:
(a) imposing fines where undertakings intentionally or negligently produce the required books or other
business records in incomplete form during investigations under Article 14, or refuse to submit to an
investigation ordered by decision pursuant to Article 14 (3);
(b) imposing periodic penalty payments calculated daily from the day appointed by the Decision, in order
to compel them to submit to an investigation which it has ordered by decision pursuant to Article 14
(3).

HAS ADOPTED THIS DECISION:

Article 1

(1) The Vereinigung deutscher Freiformschmieden is hereby required to allow an investigation to be
made in its business premises in Dusseldorf. In particular, it is required to allow the Commission's officials authorized for the purpose of this investigation to enter its premises during normal office hours and
to produce the requisite business records for examination by those officials.
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(2) ...

Article 2
The investigation shall be carried out in the business premises of the Union in Dusseldorf and shall begin
on 13 December 1977.

Article 3
This Decision is addressed to the Vereinigung deutscher Freiformschmieden, Dusseldorf. It shall be
notified by being handed over personally to a representative of the Union by the Commission's officials
authorized for the purpose of the investigation immediately before the investigation is to begin.

Article 4
Proceedings against this Decision may be instituted in the Court of Justice of the European Communities
in Luxembourg in accordance with Article 17 3 of the EEC Treaty. Pursuant to Article 185 of the EEC
Treaty, such proceedings shall not have suspensory effect'. '

1

Decision of 8 December 1977- Vereinigung deutscher Freiformschmieden (OJ L 10, 13. 1. 1978, p. 32).
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ANNEX VIII

Minute of notification of Commission Decision
On ...

at ...

o'clock, the undersigned:

officials of the Directorate-General for Competition of the Commission of the European Communities,
and holders of service cards nos . . .

and . ..

presented themselves at the premises of the following undertaking:

in the presence of Mr . . .
representing the competent authority of the relevant Member State for the purpose of Article 14( 4 ) of
Regulation No 17.

The officials notified to the above-mentioned company the decision adopted on . ..
by the Commission of the European Communities in application of Article 14( 3 )
of Regulation No 17 of the Council of 6 February 1962 (Official Journal of the European Communities,
No 13 of 21 February 1962) and handed a certified copy of the original to Mr . . .

in his capacity as . . .
Mr . ..
said decision.

signed the present minute as an acknowledgement of notification of the

Done at .. .

Commission officials
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O ne of the major responsibilities of the Commission of the European Communities is to combat
practices which interfere with free competition in
the Community market.
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Businessmen and everybody else affected by
European competition policy are entitled to know
what the Commission's powers of investigation
are. Firms should also be aware of their rights.
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The Commission therefore keeps markets under
constant observation, and has power to investigate firms' conduct directly.
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This booklet is designed to meet that need. It is intended for use primarily by the firms directly concerned; it tries to make it clear that investigations
should proceed in a spirit of mutual cooperation,
and that they are in any event governed by precise
rules laid down in advance.
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