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I — Introduction

The Treaties of Rome and Paris set up an
entirely new institutional system, quite un-
like anything that had been done
before. There has always been a dual
executive. On the one hand was an inde-
pendant body—the High Authority set up to
deal with coal and steel under the ECSC
Treaty, the Commission responsible for con-
trolling economic relations in the broadest
sense under the EEC Treaty, and another
Commission responsible for the peaceful use
of atomic energy under the Euratom Trea-
ty—possessing powers to propose and
decide. On the other hand, there was a
Council dealing with each of these three
areas and consisting of representatives of
the Member States. In 1965 the Merger
Treaty united the executives into a single
Council and a single Commission.

A Joint Assembly, consisting of representa-
tives of the peoples of Europe, designated
indirectly for many years but finally elected
by direct universal suffrage in 1979, was
given limited but growing supervisory
powers.

But the founding fathers did not stop at set-
ting up these institutions. They also laid
the foundations of a Community based on a
system of law, with a new, autenomous and
uniform body of law separate from and
transcending national law, binding in its en-
tirety and directly applicable in all Member
States.

This having been done, it was then neces-
sary to see that everyone did not interpret
and apply this law in his own way and to
guarantee that this common body of law
kept its Community character and remained
identical for everyone, whatever the
circumstances. The Court of Justice,
which was set up in Luxembourg right at the
beginning, was to handle the onerous task,
defined in identical terms in all three
Treaties, of ensuring ‘that in the interpreta-
tion and application of [the Treaties] the law
is observed’.

What a challenge! And the Court had no
choice but to take it up, especially as the
very existence of Community law and hence
the unconditionat survival of a Community
based on a system of law depended on its
doing so.
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II — Composition and organization of the Court

Nine judges and four advocates
general’

Since the accession of three new Member
States in January 1973 the Court has con-
sisted of nine judges.

The Court is assisted by four advocates
general who are required to have broadly
the same qualifications as judges to be
appointed. The Court appoints its own
registrar.

The judges are not appointed by the Council
but by agreement between the Governments
of the Member States, which is in keeping
with the idea that the Court is just as much a
Community institution as the Council, the
Commission or the European Parliament.
Members hold office for a renewable term
of six years. For the sake of continuity,
part of the Court’s membership (four or five
judges and two advocates general) comes up
for reappointment in alternate three-year
periods.

The Treaties require judges to be chosen
‘from persons whose independence is
beyond doubt and who possess the qualifica-
tions required for appointment to the high-
est judicial offices in their respective coun-
tries or who are jurisconsults of recognized
competence’. There is no specific national-
ity requirement, but at the present time the
Court has one judge from each Member
State. The independence of the judges is
guaranteed by their statute and is based on
three general principles: deliberations are
secret; judgments are reached by majority
vote in the very rare event of a unanimous
consensus not being reached; judgments are
signed by all the judges who have taken part

! The accession of Greece on 1 January 1981 will cause
the composition of the Court to be modified.

in the procedings (dissenting opinions are
never published).

The judges select one of their number to be
President for a renewable term of three
years.

The President directs the work of the Court
and, in keeping with the criteria laid down
by the Court, assigns cases to the Chambers
once the application has been received,
appoints a judge-rapporteur for each case
and sets the schedule for the various stages
of the procedure and the dates of
hearings. He also gives judgment in sum-
mary proceedings on applications to sus-
pend the operation of a measure or institu-
tion and on applications to suspend enforce-
ment of a court judgment, though the actual
decision may be referred to the Court itself.

In the words of the Treaties the Court is
‘assited’ by four advocates general. They
are subject to similar conditions of appoint-
ment and must meet the same requirements
as to independence and training as judges.
Nationality is immaterial, although the
advocates general are always nationals of
the four largest Member States of the Com-
munity.

The First Advocate General, appointed by
the Court for one year, like Presidents of
Chambers, assigns cases to individual advo-
cates general as soon as the Judge-
Rapporteur has been appointed by the
President. Unlike the judges the advocates
general are not attached to a particular
Chamber.

According to the Treaties the function of the
advocates general is, ‘acting with complete
impartiality and independence, to make, in
open court, reasoned submissions on cases
brought before the Court, in order to assist
the Court in the performance of the tasks
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assigned to it’. These duties should not be
confused with those of a public prosecutor
or similar kind of functionary such as the
advocate general in a French court. The
advocates general do not represent the
Communities and cannot initiate proceed-
ings themselves.

At a separate hearing some weeks after the
lawyers have addressed the Court he com-
ments on the various aspects of the case,
weighs up the provisions of Community law,
compares the case in point with previous rul-
ings and proposes a legal solution to the
dispute. The advocate general does not
participate in the Court’s deliberations,
since his personal opinion has no bearing on
them.

Each judge and advocate general is assisted
by two legal secretaries who carry out inves-
tigations and research into questions of
Community and comparative law raised in
cases brought before the Court. The
judges and advocates general are free to
choose their own legal secretaries.

The Registrar

The judges and advocates general jointly
appoint the Registrar of the Court for a re-
newable term of six years. He acts as a
kind of secretary-general to the Court, being
responsible for the acceptance, transmission
and custody of all documents and
notifications. All pleadings are entered in
his register and he is responsible for drawing
up the minutes of each hearing. The Reg-
istrar is also responsible for Court adminis-
tration: he is in charge of the budget and
supervises the management and operation
of each department, in which task he is
assisted by an assistant registrar and a direc-
tor of administration.

10

Plenary sessions and Chambers

The Court must sit in plenary session to hear
cases brought before it by a Member State
or by one of the institutions of the Commun-
ity or to give preliminary rulings on impor-
tant issues. Its deliberations are only valid
if there is an odd number of judges, the
quorum being seven.

However, the Treaties and its own rules of
procedure allow it to set up Chambers with-
in the Court. After managing with two
Chambers for several years the Court set up
a third Chamber in the autum of 1979 on the
grounds that this would make it easier to
cope with the increased number of
cases. Each Chamber consists of three
judges, one of whom is elected President for
a year at a time. The Court may refer to
Chambers any request for a preliminary rul-
ing as well as any actions brought by persons
or firms where, in the words of the rules of
procedure, the difficulty or the importance
of the case or particular circumstances are
not such as to require that the Court decide
it in plenary session.

The decision to assign a case is taken by the
Court at the end of the written procedure
upon consideration of the preliminary re-
port presented by the Judge-Rapporteur
and after the Advocate General has been
heard. A case may not be assigned to a
Chamber if a Member State or a Commun-
ity institution, being a party to the proceed-
ings, has requested that the case be decided
in plenary session. The expression ‘party
to the proceedings’ means any Member
State or any institution which is a party to or
an intervener in the proceedings or which
has submitted written observations in any
request for a preliminary ruling.

Proceedings commenced by an official or
other servant of an institution against the
institution are tried by a Chamber desig-
nated each year by the Court for that pur



pose, unless the application is for interim
measures.

At any stage in the proceedings the Cham-
ber may refer to the Court a case which has
been assigned to or devolving upon it.

Language service
and documentation

The Court has its own translation and inter-
preting departments. Their staff have to

III — The Court’s powers

The Court ensures the
observance of Community law

Each of the Treaties establishing the Euro-
pean Communities uses the same broad
terms to define the specific responsibilities
of the Court of Justice, which is to ‘ensure
that in the interpretation and application of
this Treaty the Law is observed.’

The implication of this rather laconic formu-
la is that the Court applies and interprets
only Community law—the whole corpus of
Community law from the basic Treaties to
the various implementing regulations issued
by the Council and the Commission. On
the other hand, the Court has no power to
interpret or rule on the validity of provisions
of national law, though in an individual case
it may of course rule on the conformity of
national law with Community law.

Although its jurisdiction is confined to the
field of Community law, the Court is not cut
off from national law since it draws its inspi-
ration from the legal traditions that are

be fluent in several Community languages
and have a legal background as the written
pleadings, the opinions of the advocates ge-
neral and the Court’s rulings must be
translated into the official languages and a
full interpretation service must be provided
at all hearings.

The library and documentation service pro-
vide a valuable starting-point for finding out
about national or Community legislation,
case-law and legal literature.

common to the Member States and ensures
respect both for the general principles of law
and for fundamental human rights insofar as
they have been incorporated into the
Community legal order.

The supreme judicial
authority

The Court is the Community’s supreme ju-
dicial authority; there is no appeal against its
rulings. And yet it is not the only body
which enforces Community law.

National courts at all levels likewise have
jurisdiction to apply and interpret Commu-
nity law, which, to use words taken from a
number of rulings, ‘produce direct effects
and create individual rights which national
courts must protect’. Requests for prelimi-
nary rulings form the required link between
the Court of Justice and the national courts,
which may and in some cases must ask the
Court to interpret Community law

1



or to rule on the validity of Council and
Commission regulations.

Recourse to the Court is simple, although
there are a variety of ways in which it may
be made. A distinction is made between
direct actions, which involve disputes
between parties, and requests for prelimina-
ry rulings, which take the form of questions
put by national judges.

Directations

Direct actions may further divided into pro-
ceedings for failure to fulfil an obligation,
proceedings for annuiment and procgedings
involving unlimited jurisdiction.

Proceedings for failure to fulfil
an obligation

In general it is the Commission, as guardian
of the Treaties and of the decisions taken by
the institutions, that initiates proceedings
for failure to fuifil an obligation. If it
considers that a Member State has not ho-
noured a Community obligation, it may take
it to the Court. Similar action may also be
taken by Member States themselves, though
for obvious reasons of courtesy and diplo-
macy they have tended to prefer settling
their disputes within the Council or turning
to the Commission. It was not until 1978
that Member States brought cases for failure
to fulfil an obligation. In one case, a Mem-
ber State complained that another Member
State was impeding the free movement of
sheepmeat. This action was withdrawn
when the Commission brought an action as a
result of which the national regulations were
declared to be contrary to the Treaty. In
the second case, one Member State reques-
ted the court to find that another had not
complied with its Treaty obligations by
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taking certain restrictive measures concer-

- ning fisheries.

If the Court agrees that the case is well-
founded, normally all it can do is declare
that an obligation has not been fulfilled. It
does not have the power of a federal court to
set aside the legal instruments of the feder-
ated States, but the Member State concer-
ned is required to take the necessary meas-
ures to comply with the Court’s judgment.

If a State does not comply with the initial
ruling, new proceedings may be brought for
a declaration by the Court that the obliga-
tions arising from its first decision have not
been complied with.

Although there have been comparatively
few rulings, only just over fifty, on failure to
fulfil an obligation, the number is tending to
increase. The prospect of a preliminary in-
vestigation by the Commission has conside-
rable deterrent effect in itself. Almost all
Member States have had actions of this type
brought against them, some more frequently
than others. The subjects of the actions
range from customs duties and charges ha-
ving equivalent effect to refusal to adopt the
measures imposed by Community law in the
fields of trade, health, social welfare, etc.

Proceedings for annulment
and failure to act

Proceedings for annulment are a way of re-
viewing the legality under the Treaties of
Community acts and of Commission deci-
sions and regulations. They are also a
means of settling conflicts between the re-
spective powers of the institutions. Pro-
ceedings may be brought against acts of a
general nature, regulations and directives,
and decisions addressed to individuals
taken by the institutions. Because of the
specific nature of opinions and recom-
mendations, proceedings may not be
brought in respect of them.



Inter-institutional disputes arising from the
exercise of the powers conferred by the
Treaties can thus come before the
Court. If the Council adopts legislation
that is contrary to either the letter or the
spirit of the Treaties, if it fails to comply
with the prescribed procedure, or if it ex-
ceeds its powers or goes beyond the limits at
present imposed on it, the Member States or
the Commission may request the Court to
annual the relevant legislation.

In 1971 the Commission took annulment
proceedings against the Council. The
question was whether, at a particular date,
power to negotiate and conclude the Euro-
pean Road Transport Agreement (ERTA)
lay with the Community or with the Member
States. The principle on which the case
was brought was held to be well-founded
and the Commission’s view was accepted in
general terms. But the Court held that in
the particular case there were grounds for
annulment. The European Parliament
once considered taking its dispute with the
Council over their respective budgetary
powers to the Court. It eventually decided
not to do so, because the Council came
round to Parliament’s way of thinking.

The Treaties confer a privileged position on
Member States, the Council and the
Commission by empowering them to bring
proceedings against any binding Community
act. Private citizens and business firms, on
the other hand, may initiate proceedings on-
ly against decisions which are specifically ad-
dressed to them or which, despite being in
the form of regulations or decisions addres-
sed to a third person, concern them directly
and individually. Private individuals may
not initiate proceedings against acts of a ge-
neral and impersonal kind, which is what
regulations and directives usually are.

Yet private individuals are not entirely
without their rights: in an action against a
decision addressed to them personnally or a
penalty imposed on them, they may plead

the illegality of the regulation on which the
offending decision was based. Similarly, in
an action for non-contractual liability, they
may claim that an act—even a regulation—
is illegal if (i) they believe that the damage
they have suffered arises from the applica-
tion of that illegal act and (ii) the Communi-
ty can be held liable for the illegal act of the
relevant institution.

To give but one example, the main pro-
ducers of isoglucose, a liquid sweetener
made from maize, brought an action for the
annulment of the agricultural regulations
reducing the production refunds on pro-
ducts used for manufacturing this sweet-
ener. Their action was dismissed as inad-
missible: the Court held that a regulation
reducing or even abolishing a production
refund for a full marketing year on a
product manufactured from cereals was by
its nature a measure having a general ef-
fect. It applied to situations defined in
objective terms and its legal effects on
persons were considered in a general and
abstract manner. The firms then asked for
a preliminary ruling. This time the Court
accepted their submission to the extent
that, although it considered the reduction in
production refunds to be valid, it held a new
tax on the production of isoglucose to be
illegal.

Other motives for annulment are lack of
power, infringement of an essential pro-
cedural requirement, infringement of the
Treaties or of any rules of law relating to
their application and misuse of powers.

If the Court regards the action as admissible
and well-founded it declares the act in ques-
tion void. The act then ceases to have any
legal force and this ruling has retrospective
effect. Legal and administrative authori-
ties in the Member States must thereafter
refrain from implementing the regulation.

Should the Council or the Commission in-
fringe the Treaty by failing to act, the Mem-
ber States and the other institutions of the
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Community may bring an action before the
Court of Justice to have the infringement
established. Such proceedings provide a
means of penalizing inactivity on the part of
the Council or the Commission.

Such actions are admissible only if the insti- -

tution in question has previously been called
upon to act. If the institution has not acted
within two months of being invited to do so,
an action may be brought within a further
period of two months. Proceedings for fail-
ure to act are subject to the same conditions
as proceedings for annulment. The institu-
tions have considerable scope to make use
of them while private individuals must show
that the decision that was not taken would
have been of direct and personal concern to
them.

Proceedings for failure to act are extremely
rare. At the beginning of the 1970s, the
Parliament contemplated bringing such an
action against the Council for failure to take
a decision on the direct election of the
Parliament by universal suffrage. An opi-
nion prepared by a panel of university pro-
fessors, however, came to the conclusion
that, even if the action were declared admis-
sible, it was not certain that the Court would
find against the Council since the Treaties
did not set a precise date for direct
elections. The decision taken by the Heads
of State or Government at the 1974 Paris
Summit finally resolved the problem.

Proceedings involving
unlimited jurisdiction

Actions involving unlimited jurisdiction are
forming an increasingly large part of the
Court’s work.

The Community may, for instance, incur ci-
vil liability for damage caused by its institu-
tions or servants in the performance of their
duties in accordance with the general prin-
ciples common to the laws of the Mem-
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ber States. The Treaties confer on the
Court of Justice the exclusive jurisdiction to
order the Community to pay damages be-
cause of its actions or its legislative acts on
the principle of non-contractual liability. In
exercising its unlimited jurisdiction, the
Court decides the basis on which liability is
to be determined, whether the damage is
due to Community action, the amount of
damage caused and the sum to be paid in
compensation. By contrast, the Communi-
ty’s contractual liability its subject to the
general law of the Member States and to the
jurisdiction of their courts.

Private persons have considerable scope for
bringings actions for non-contractual
liability. The common agricultural policy
with its marketing regulations and systems
of grants, refunds, levies and monetary
compensatory amounts has given rise to
voluminous litigation. So far the Court
has been reluctant to find such cases
admissible. To do so, it requires a clear
breach of a binding rule of law designed to
protect individuals.

The powdered milk case is one of the better-
known examples of this. To reduce the
surplus of powdered milk, the Commission
and the Council obliged the food industry to
add powdered milk to animal feed in certain
circumstances, mainly connected with the
free movement of soya beans. A number
of users felt that the Commission was im-
posing a disproportionate burden. They si-
multaneously commenced proceedings for
damages both in the Court of Justice and in
the appropriate national courts, which in
their turn asked for a preliminary ruling on
the legality of the system. The Court even-
tually ruled that the powdered milk regula-
tions were invalid because the obligation to
buy at a disproportionately high price
spread the burden unfairly over the different
sectors of agriculture and was not a proper
way of reducing the surpluses. But there is
a difference between being legally in the
right and being entitled to compensation.



In a second judgment, the Court ruled that
the Community was only liable in damages
when the relevant body had manifestly and
substantially exceeded its powers. It did
not consider this to be so in the powdered
milk case.

The Court also has unlimited jurisdiction
over cases relating to failure to comply with
Community legislation directed against un-
fair business competition. The Court may
be called upon to give a ruling on penalties
which the Commission has imposed on un-
dertakings that engage in anti-competitive
practices or abuse their dominant position
on the European market. The Court may
annul or modify administrative penalties,
(reducing or increasing them, as the case
may be). Here too, the Court looks chiefly
at the fact of the case. Thus, the Commis-
sion’s spectacular decisions imposing very
heavy fines on Community sugar producers
accused of sharing out the European
markets of the six original Member States
were partly annulled on the grounds that
they were not properly reasoned. The
main argument for reversing part of the
Commission’s decision and reducing the
fines, apart from the failure to fulfil that
procedural requirement, was that the
common organization of the market left ve-
ry little scope for free competition anyway.

Disputes between the Community and its of-
ficials also take the form of proceedings in-
volving unlimited jurisdiction. In view of
the increasing number of such cases and of
the need to lighten the load on the Court,
which also has to establish the facts, there is
talk of setting up an Administrative Tribu-
nal (of first instance), with the Court itself
acting as a Court of Appeal dealing with
points of law.

Sometimes the Court exercises an arbitra-
tion function. When it does so it acts pur-
suant to arbitration clauses in contracts un-
der public or private law made by or on

behalf of the Community. In such cases,
its jurisdiction must be determined with due
precision in the contract.

Requests for
preliminary rulings

The Court is, by its very nature, the su-
preme guardian of Community law. But it
is not the only court that has the power to
apply and interpret this body of law that is
common to all the Member States. The
founding fathers of the Community set up a
special and unique system in which, depar-
ting from the pattern set by international
treaties of the traditional kind, masses of
provisions set out in the Treaties themselves
and in regulations, decisions and directives
(secondary legislation) are directly and im-
mediately applicable in the legal systems of
all the Member States. They constitute an
integral part of the law that applies in each
Member State without any need for specific
national measures. They have a direct ef-
fect in that they can confer individual rights
on nationals of Member States. Private in-
dividuals may invoke them in their national
courts both in relation to other individuals
and in relation to the national authorities.

The courts in each Member State have thus
become Community courts. To avoid dif-
fering and even conflicting interpretations,
the Treaties introduced a system of prelimi-
nary rulings, which are the real keystone to
the whole system.

Preliminary rulings can also be requested in
order to test the validity of acts adopted by
the institutions: this, like the system of pro-
ceedings for annulment, is one way of seeing
that what the Community does is always
lawful. Where a national court of first ins-
tance (or even of appeal) finds there is a
problem regarding the interpretation of the
Treaties or of measures taken by the
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institutions, or some question arises as to
the validity of these measures, it may apply
to the Court in Luxembourg for a prelimi-
nary ruling if it considers that it needs to do
50 in order to come to its judgment.

When a problem or question of this type
arises in a national supreme court (Constitu-
tional Court, Court of Cassation, Council of
State, House of Lords), against whose deci-
sions there is no judicial remedy under na-
tional law, that court must refer the matter
to the Court of Justice.

Preliminary rulings may be applied for only
by a national court or tribunal and not by
the parties to the case. The question must
concern a matter within the jurisdication of
the Court of Justice, that is to say, it must
deal with the interpretation or application of
Community law. The Court is obliged to
reply to any question raised within the limits
of its own jurisdiction, but it is not allowed
to influence the outcome of the principal
action. Nor does it have any power to in-
terpret national law beyond decisions, under
the preliminary ruling procedures, as to
whether or not they comply with Communi-
ty law. Only the national judge may, if he
considers it necessary, withdraw a question
once it has been referred to the Court.

The procedure has steadily gained
importance. There was only one reference
in 1961; but the number almost doubled
from 17 in 1969 to 32 in 1970, there were 40
in 1972, 61 in 1973, 69 in 1975, 123 in 1978,
and 106 in 1979. Between 1958 and the

IV — Court procedure

Court procedure is mixed and involves two
separate, successive stages, one written and
one oral.

However, a distinction must be made be-
tween direct actions and requests for pre-
liminary rulings.

16

end of December 1978, 617 cases were
brought before the Court in the form of re-
quests for preliminary rulings; the Court has
given its rulings in 495 of them, 95 are pen-
ding and no ruling was given in 27 cases.

Opinions vary considerably on the authority
enjoyed by preliminary rulings. However,
three points seem to have been accepted re-
garding references for interpretation:

(i) the interpretation given by the Court is
binding on the judge who requested it;

(ii) the interpretation serves as a basis for
applying the relevant law in any subse-
quent case and other courts may invoke
it without further reference to the
Court of Justice;

in a subsequent case the judge who re-
quested interpretation of a specific
Community provision, and of course
other judges, may always ask the Court
of Justice for a new interpretation.

(iii)

As regards judgments given in response to
requests for a preliminary ruling to assess
validity, the general view is that if the Court
declares a Community provision invalid the
ruling is universally applicable: whoever
enacted the provision (Council or Commis-
sion) must withdraw it or amend it in accor-
dance with the Court’s decision. But when
the Court declares that its scrutiny has not
come up with any factors which might de-
prive the relevant provision of its validity,
this declaration has only a limited applica-
tion and does not constitute full confirma-
tion that the measure is valid.

Direct actions

Direct actions are usually brought before
the Court by written application sent to the
Court Registrar by registered post. The
application must contain the names of



the parties, the subject matter of the dis-
pute, a brief statement of the grounds on
which the application is based, the form of
order sought by the applicant and an indica-
tion of any evidence in support, together
with an address for service in the place
where the Court has its seat and the name of
a person who is authorized and has express-
ed willingness to accept service. To be
admissible, applications must also be lodged
within the limitation periods determined by
the Treaties.

Once it has been received, the application is
entered in the Court register and the Presi-
dent appoints a Judge-Rapporteur; it is his
duty to follow closely the progress of the
case. The application is then served on the
opposing party, who has a month in which to
lodge a statement of defence. The appli-
cant has a right of reply (one month) and the
defendant a right of rejoinder within a furth-
er month. The time-limits for producing
these documents must be strictly adhered to
unless specific authorization to the contrary
is obtained from the President of the Court.

The Court, after considering the preliminary
report presented by the Judge-Rapporteur
and hearing the advocate general, meets in
the Deliberation Room to decide whether a
preparatory enquiry is necessary. This
would involve the appearance of the parties,
requests for documents, oral testimony,
etc. It also decides whether the case
should be referred to the Chamber to which
it has been assigned. On completion of the
preparatory enquiry, where this has been
found necessary, or otherwise after the final
pleading has been lodged, the President sets
the date of the public hearing. In a report
presented at the hearing, the Judge-
Rapporteur summarizes the alleged facts
and the submissions of the parties and of the
interveners, if any.

The case is then argued by the parties at a
public hearing before the judges. All
points of view and all arguments may again
be put before the Court. After the cases

have been stated orally, the advocate gener-
al makes his submission, analysing the fact
and the legal aspects in details and propos-
ing his solution to the dispute. The oral
procedures ends there and the case is ad-
journed for discussion by the judges.

Judgment is delivered, on average, four
weeks later. Generally, eighteen months
elapse on average between the lodging of an
application and the Court’s final
decision. This time lapse may be regarded
as reasonable, especially when compared
with the duration of proceedings before
most courts in the Member States.

An application for revision of a judgment
may be made within ten years if a decisive
fact which was unknown when the judgment
was given is discovered. Where the appli-
cant has brought proceedings against a
Community measure the President of the
Court may, by a summary procedure, order
the operation of the measure to be sus-
pended or order any other necessary interim
measures. The suspension order given by
the President has only an interim effect and
is without prejudice to the decision of the
Court on the substance of the case.

Requests for
preliminary rulings

In the case of requests for a preliminary rul-
ing, where the issues involved are often sim-
pler, the Court gives judgment even more
quickly, the entire procedure usually taking
about nine months.

The national court puts to the Court of Jus-
tice a question concerning the validity or in-
terpretation of a Community provision. No
particular form is prescribed for the submis-
sion of such a request, but they generally
take the form of a judicial decision (decree,
judgment or order). It contains the text of
the question(s) which it  wishes
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to ask the Court, accompanied, where
necessary, by documents providing the
Court with the background to and scope of
the questions asked. The questions are
sent from the registrar of the national court
to the Registrar of the Court in Luxem-
bourg.

The Registrar has the application translated
into all the Community languages and then
notifies the parties concerned in the original
case, the Commission and the Member
states. They then have two months in
which to submit observations; whilst the
Commission rarely fails to do so, it is less
common for Member States to take advan-
tage of this possibility.

The Judge-Rapporteur submits his prelimin-
ary report and the Court decides whether a
preparatory enquiry is necessary. This
completes the written procedure. As in the
case of direct proceedings, the oral part of
the procedure may then begin. The parties
concerned, the Commission or the Member
States go before the Court and once again
put forward their arguments in full know-
ledge of the observations which have been
made in the case.

After the Advocate General has proposed
his solution to the problem, the Court ad-
journs and prepares its decision on the basis
of a proposal from the Judge-Rapporteur.
The actual judgment, which is read at a pub-
lic hearing, is immediately transmitted by
the Registrar to the national court.

Who may address
the Court of Justice?

The Member States and Community institu-
tions are represented in Court by agents,
generally members of their legal depart-
ments, who may be assisted by a legal advis-
er or an advocate, barrister or the like.
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Private individuals must instruct a lawyer of
their choice who is properly qualified to
practice before a Court in one of the Mem-
ber States. Where the law of their Member
State so permits, university law teachers
may also present cases in the Court.

Languages

All proceedings are conducted in one of the
official languages of the Community—Dan-
ish, Dutch, English, French, German,
Greek and Italian. The choice of the lan-
guage of the case lies with the plaintiff ex-
cept that:

(i) where the defendant is a Member State
or a natural or legal person who is a
national of a Member State, the lan-
guage of the case is the official language
of that State; where there is more than
one official language, the plaintiff may
choose whichever suits him best;

(ii)) where both parties so request, the Court
may authorize the use of another official
Community language.

Where a preliminary ruling has been re-
quested, the language used is that of the
national court which referred the case to the
Court. Only documents in the language of
the case are authentic.

Although the language rules may appear
rather clumsy, they do, in fact, make access
to the Court very simple, allowing the plain-
tiff and his counsel to plead in their own
language. The defending institution must
reply in the same language. Oral proceed-
ings are also held in the chosen
language. The Court has a translation de-
partment to translate documents relating to
the proceedings and an interpretation de-
partment to provide simultaneous inter-
pretation at hearings. Only the judges and
advocates-general may speak at hearings in
a language other than the language of the
case.



Costs

When giving judgment the Court of Justice
must also rule on costs. This generally con-
cerns only lawyers’ fees and incidental ex-
penses, since proceedings before the Court
are free of charge.

V — Activities of the Court

The European Community is primarily an
economic community. It is therefore hard-
ly surprising that the Court’s major achieve-
ments have been in the field of business
law. But its activities go beyond purely
economic matters and it has laid a solid
groundwork of case-law in the sphere of
social welfare and agriculture.

The Court’s initial task was to secure the
attainment of the Customs Union. This in-
volved removing internal tariff barriers and
measures having equivalent effect between
the Member States and introducing common
rules with respect to non-member
countries. The progressive introduction of
common rules on agriculture, transport,
freedom of establishment, freedom to pro-
vide services and freedom of competition
between undertakings has resulted in an in-
creasing number of actions. Nor should
the Court’s decisions on social matters be
forgotten, touching, as they do, the direct
interests of the Community citizens in such
fundamental areas as the freedom of move-
ment of workers and social security for mig-
rant workers.

Freedom of trade

The basic economic objective of the Com-
munity is to establish a common market,
and the fundamental expression of this is the

However, an application for a preliminary
ruling constitutes an interlocutory proceed-
ing in an action pending before a national
judge and it is therefore for the judge in the
principal action, and not the Court, to
decide on the question of costs.

Customs Union. Under the terms of the
Treaty of Rome it covers all trade in goods
and involves the prohibition between Mem-
ber States of customs duties and quantitative
restrictions on imports and exports and the
adoption of a common customs tariff in their
relations with non-member countries.

The majority of governments, frequently
under pressure from business circles, were
reluctant to remove protective barriers and
face competition from their partners. Their
reactions was to maintain or introduce
taxes, restrictions, or even overt or dis-
guised prohibitions on imports. When
such cases came before it, the Court banned
such measures, reminding the Member
States that they were bound to respect the
objectives laid down in the Treaties. No-
table cases where the Court ruled against
Member States for failure to fulfil .their
obligations concerned imports of pork,
gingerbread, milk products, and lead and
zinc.

To prevent the prohibitions being circum-
vented, the authors of the Treaty also ex-
pressly prohibited measures having an effect
equivalent to customs duties or quantitative
restrictions; this means measures which,
although not customs duties or quotas in
substance, nevertheless had the same res-
trictive effect. Governments displayed re-
markable powers of ingenuity and
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imagination. A profusion of special taxes
sprang up: statistical duties on imported or
exported goods, taxes for administrative for-
malities on importation, charges for health
inspections, taxes on packaging, taxes on
the export of works of art. In the subse-
quent actions, or in preliminary rulings re-
quested by national courts, the Court refu-
sed to be taken in; it stated in no uncertain
terms that these were taxes having an effect
equivalent to customs duties and threw them
out whenever they had even the slightest
discriminatory effect. A notable instance
was the case of an ad valorem tax of 0.33%
on the import of unworked diamonds, the
proceeds of which went towards a welfare
fund for diamond workers to provide them
with certain additional welfare benefits.

Besides using such measures and taxes, the
Member States tried to get round the libera-
lization provisions by means of discriminato-
ry administrative measures. The Belgian
Government, for example, imposed special
administrative formalities on whisky impor-
ters to exclude all but direct imports from
Scotland. However, since the majority of
Scottish products exported to the Continent
travel via France for the practical reason of
centralized shipment, these formalities
amounted to a quantitative restriction and
the Court accordingly ruled against
them. Similarly the Court refused to allow
Germany the right to reserve the designa-
tions‘Sekt’ and ‘Weinbrand’ for home pro-
ducts, on the grounds that no Member State
could be allowed to extend, by the artificial
means of legislation, a generic term into a
designation of origin in order to give domes-
tic producers an advantage.

The Member States have also frequently
used taxation—the expression par excellence
of their sovereignty—as a means of restric-
ting imports. The Treaty establishing the
European Economic Community, while not
aimed at taking away the Member States’
right to levy taxes, does stipulate
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that internal taxes must be applied without
discrimination to domestic products as well
as to products from other Member States
and must not be misused for purely protec-
tionist ends. A large number of actions
have been brought against internal tax
schemes, which have often been limited to
particular industries or products; for
example, there have been cases involving
discriminatory taxation on spirits, discrimi-
natory tax rebates for the engineering indus-
try, excise duty on cocoa imports and a tax
on imported timber.

Although twenty years have passed since the
establishment of the EEC, a single common
market is still far from fully attained. The
Court still has to deal with a considerable
number of measures and taxes having an ef-
fect equivalent to customs duties.

The Court has also opened up the way for
parallel imports. It ruled against a German
gramophone record manufacturer who sold
his records in Germany at a controlled price
which was higher than the price at which
they were sold in other Community coun-
tries by licensed agents with exclusive distri-
bution rights in  their = national
territory. Another German company had
managed to obtain a supply of records from
one of these agents, which it reimported and
was able to sell in Germany at an appreci-
ably lower price than that imposed by the
manufacturer. This the manufacturer held
to be an infringement of German copyright
law. The Court ruled that, copyright
notwithstanding, it is not permissible to pro-
hibit the sale in a Member State of products
placed on the market in another Member
State, even if the selling price in the first
country is higher than in other countries.

Patent and trade-mark rights are also used
to wall off markets. A classic example in-
volved certain practices on the market for
pharmaceutical products. The Court has
always made it clear that restrictions on the
free circulation of goods can be allowed only



in exceptional circumstances and only inso-
far as they are necessary to safeguard rights
which constitute the specific subject matter
of the property in question. In the case of
patents and trade-marks the specific subject
matter of the industrial property is, in the
Court’s view, principally the guarantee that
the holder, to reward his creative effort or to
protect the reputation of his trade-mark, has
the sole right to exploit an invention for the
purpose of manufacturing industrial prod-
ucts and putting them into circulation for
the first time, either directly or by granting
licences to third parties, as well as the right
to oppose any infringement. This right is,
however, exhausted when the relevant
product is placed on the market. The Court
stressed that if the holder of a patent or
trade-mark were allowed to ban imports of
protected products marketed in another
Member State by him or with his consent, he
would be able to partition off the national
markets, so restricting trade between the
Member States, although this is not a neces-
sary means of achieving the essential object
of the rights conferred by the patent or
trade-mark.

Competition

The principle of free competition is fun-
damental to the Treaty of Rome, which was
designed to guarantee all businessmen free
access to the common market. The re-
levant rules are based on Articles 85 and 86
which, as is now well known, prohibit agree-
ments, decisions and concerted practices by
firms or groups of firms and any abuse of a
dominant position likely to affect trade be-
tween Member States. There are many
forms of anti-competitive conduct, and the
Treaty, without attempting to give an ex-
haustive list, mentions some of them specifi-
cally—direct or indirect price-fixing, limit-
ing or controlling production, markets,

technical development or investments,
sharing markets or sources of supply, unfair
trading conditions and tying clauses.

The Commission may fine firms that in-
fringe the rules of competition. The firms
concerned may then appeal against the deci-
sion to the Court. National courts have
also rapidly become familiar with Commun-
ity competition law and they, too, refer
cases to Luxembourg.

The rules of competition apply to a wide
range of activities and there have been
numerous cases, involving both the big mul-
tinationals and small businesses. The
Court has given judgment in cases covering
a wide range of industrial and commercial
activities—radios, dyestuffs, quinine, ce-
ment, metal containers, sugar, beer, per-
fumes, lighters, household apphances vita-
mins, medicines.

Generally speaking when the Commission
imposes penalties on firms they waste no
time in taking the matter to the Court. The
outcome of such action has varied
enormously. Some of the Commission’s
decisions have been upheld, in others minor
changes have been made and in yet others
the decision has been annulled or the fines
reduced. But this is not to say that firms
can count on the Court’s clemency. Whilst
it adjusts the Commission’s errors of assess-
ment, the Court has been just as vigorous in
its general approach to the rules of competi-
tion.

On numerous occasions the Court has clar-
ified the territorial aspects of the rules of
competition, a good example being the
dyestuffs case. Nine dyestuffs manufactur-
ers appealed against a Commission decision
imposing fines on them for concerted
pricing. Three of them had their head
offices outside the Community and argued
that the Commission could not impose fines
for infringements committed outside the
Community. The Court established that
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the firms had fixed prices and other terms of
sale and imposed them on their Community
subsidiaries; it accordingly upheld the Com-
mission’s measures even in respect of the
firms not located on Community territory.

In another case firms argued that a purely
national agreement operating in the terri-
tory of only one Member State could not
affect trade between Member States so that
one of the essential tests of the Community
competition rules was not satisfied. The
Court, however, held that ‘an agreement ex-
tending over the whole of the territory of a
Member State by its very nature has the
effect of reinforcing the compartmentaliza-
tion of markets on a national basis, thereby
holding up the economic interpretation
which the Treaty is designed to bring about
and protecting domestic production’.

Can national rules on competition conflict
with Community rules? Seven German
firms raised the price of aniline on a number
of occasions at the same time. They were
fined by the competent German authorities
and also ran the risk of being fined by the
Commission. The Court endorsed the
Commission’s view. In keeping with the
aims of the Treaty it ruled that application
of national competition ruies could only be
permitted if they did not prejudice uniform
application of the rules of the Treaty
throughout the common market. Intheory
therefore two parallel proceedings could be
in progress at the same time. To avoid any
duplication of penalties for the same offence
the fine in the first case has to be taken into
consideration when determining the fine in
the second case.

In a case concerning abuse of a dominant
position on the metal containers market the
Court pointed to the logical link between
Article 85 on restrictive practices and Article
86 on abuse of a dominant position. It
stressed that the rules of competition form a
coherent system, with no loopholes.
Moreover, it ruled that the prohibition on

22

abuse of a dominant position also applies
when a firm acquires such a degree of domi-
nance as a result of takeovers or mergers
that competition is substantially fettered.

A refusal to supply can also constitute abuse
of a dominant position. In a case referred
by an Italian court the Court held that a
dominant firm on the raw materials market
which, with the object of reserving such raw
materials for manufacturing its own deriva-
tives, refused to supply a customer, itself a
manufacturer of these derivatives, thereby
eliminating all competition on the part of
this customer, was abusing its dominant
position.

Restrictive practices and the abuse of a
dominant position can also apply to patents,
trade-marks and the like. The Court ruled
that an association enjoying a de facto
monopoly in a certain Member State for the
management of copyrights, which deman-
ded giobal assignment of ail copyrights,
without making any distinction between spe-
cific categories of rights, extending for a cer-
tain period after the member concerned had
withdrawn, was abusing its dominant
position. In giving judgment on an Italian
case, the Court ruied that the grant of the
exclusive right to transmit television signals
does not in itself constitute an infringement
of the Treaty. Discrimination by undertak-
ings enjoying such exclusive rights against
nationals of Member States by reason of
their nationality is, however, incompatible
with Community law.

In a judgment concerning imports of cosme-
tics, the Court confirmed that trade-mark
rights as such are not covered by Articles 85
and 86 of the Treaty, but continue to protect
the advantages inherent in their specific sub-
ject-matter. It also ruled that the exercise
of trade-mark rights may still be modified by
the prohibitions imposed by the rules of
competition, particularly when it is apt to
lead to a partitioning of markets and thus to
impair the free movement of goods.



The Court has enormous scope in applying
the rules of free competition to the market
place. By means of its decisions, it has suc-
ceded in imposing and enforcing these rules
in the interests of the consumer, the small
retailer—who is at the mercy of restrictive
practices and  agreements—and  of
businesses themselves, looking for security
in the law and for protection from predatory
competition. The Court has not hesitated
to impose penalties for abuses when neces-
sary but has shown tolerance when the con-
sumer was not affected and competing
goods were available.

The rules of competition are now recognized
throughout the Community thanks to a
three-fold approach: preventive and repres-
sive action by the Commission, the direct
effect of the Treaty and its uniform applica-
tion by national courts and the Court of Jus-
tice.

A social Community

The objective of the Communities is not
simply an economic one; of course national
frontiers are to be abolished, but a form of
human integration is also aimed at. At the
preamble to the Treaty of Rome puts it, the
Member States are ‘determined to lay the
foundations of an ever closer union among
the peoples of Europe’ and have affirmed
‘as the essential objective of their efforts the
constant improvement of the living and
working conditions of their peoples’. The
chapters on free movement of persons
codify in general terms the rights of work-
ers, persons providing services and those
seeking establishment on the principle of
equal treatment for nationals of all Member
States. Detailed rules for achieving this
have been laid down in Council regulations
and directives, although they have not al-
ways met the deadlines laid down by the
Treaties.

There is an abundance of Court of Justice
cases in matters relating to Community so-
cial law, more at any rate than in the com-
petition field and as many as in
agriculture. There is a regular flow of
cases from all the Member States.

However, Italian workers are those who
most frequently benefit from developments
here, as they are far and away the largest
class of plaintiff in cases referred to the
Court. After all, Italy has provided the
majority of Europe’s migrant workers.

One of the first points the Luxembourg
judges had to clarify was the actual defini-
tion of a ‘worker’. If the Member States
were to be left to decide unilaterally what
was meant in the Treaty by the term ‘work-
er’ the concept might well lose all substance.

The Court felt that a very broad definition
was needed, and a series of judgments has
therefore defined workers as those who,
however they are described, benefit from a
national system of social security. The
concept covers not only employed persons
in the strict sence of the word, but all those
with equivalent status. It is not restricted
to migrant workers or those who are re-
quired by their jobs to travel.

The Treaty of Rome entitles workers and
members of their families to move freely
within the Community and to stay in a
Member State for the purpose of
employment. The only restrictions on this
right are those justified on grounds of public
policy, public security or public
health. However, the Court has stated ex-
plicitly on several occasions that the justi-
fications for restrictive measures must be
considered in the light of Community rules,
the principle of non-discrimination and de-
fence requirements. In a special ruling the
judges stressed that the right to enter
another Member State and stay there was
conferred directly on anyone covered by
Community law, whether or not a residence
permit was issued by the host country.
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The fact that such persons neglect to carry
out the formalities relating to residence by
foreigners does not constitute a per se threat
to public policy nor justify expulsion or tem-
porary detention pending expulsion, though
it may be subject to a suitable penalty.

The principle of non-discrimination applies
not only to conditions governing free move-
ment and residence, but also to all social
advantages. In its rulings the Court has
clarified the implementing provisions. Thus,
a retired person is entitled to take advantage
of pension rights acquired in one Member
State after taking up residence in another
Member State. A pension may not be ad-
justed if the beneficiary is resident on the
territory of a Member State other than the
one in which the paying institution is
situated. In another ruling the Court stres-
sed that migrant workers’ children are enti-
tled to the same benefits as the children of
nationals of the country of residence. In
yet another ruling the widow of a migrant
worker was held to be eligible for a reduced-
fare railway card for large families previous-
ly restricted to nationals.

The Court also decided that the Community
rules should prevail over the various nation-
al provisions concerning the calculation of
social security benefits, which rival each
other in complexity. It has endorsed the
principle of aggregation and apportionment
in numerous rulings. All periods of em-
ployment completed in the various Member
States should be taken into account for the
purpose of acquiring and retaining the right
to benefit. When various periods of em-
ployment are aggregated in order to acquire
entitlement to benefit in a given Member
State, this benefit should be calculated in
proportion to the period in question as com-
pared with the aggregate of the periods
spent in employment.

Although the chapter on social provisions in
the Treaty of Rome is rather vague, it does,
nonetheless, contain one specific provi-
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sion—the principle of equal pay for men and
women. Since the Council did not issue
the necessary implementing provisions, it
was the Court which ultimately gave women
their rights. A Belgian air-hostess had
brought an action in a Belgian court for
damages on the grounds that male and
female air crew received unequal pay. Ina
ruling which has since attracted great atten-
tion, the Court held that Article 119 of the
Treaty of Rome did not simply lay down an

In 1979, the f



abstract principle but actually endowed
those subject to it with rights which national
courts were obliged to safeguard.

It stressed that it was the duty of these
Courts to ensure protection of the right to
equal pay, notably in cases of discrimination
directly resulting from legal provisions or
collective agreements and in cases where
men and women doing the same work in the
same private or public undertaking or ser-

vice are paid at different rates. According
to the Court equal pay should have been
fully guaranteed by the original Member
States with effect from January 1962—the
beginning of the second stage of the transi-
tion period—and by the new Member States
from January 1973, when the Act of Acces-
sion came into force. To avoid a flood of
application for retroactive compensation
and the economic upheaval that this would
entail, it ruled that, with the exception of

rt consisted of nine judges, four advocates general and the Registrar
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cases commenced prior to the judgment, the
direct effect of Article 119 could be invoked
only in cases of unequal treatment arising
after the decision.

It was the Court, too, which made a break-
through as regards freedom to provide
services and the right of estab-
lishment. Under the Treaty of Rome all
restrictions should have been abolished
by the end of the transitional period, but the
Council did not implement the programme
imposed on it within the prescribed time-
limits. Reluctance to act here was over-
come by a judgment given in clear and pre-
cise terms and from the mid-1970s quicker
progress was made in implementing the
Treaty.

A legal adviser, who was a free attorney in
the Netherlands, was refused authorization
to defend a client because he had transfer-
red his residence to Belgium. When the
case was referred to it the Court stated that
restrictions on freedom to provide services
should have been abolished at the end of the
transitional period, which was the absolute
time-limit for the entry into force of all the
rules provided for by the Treaty; the provi-
sions of the Treaty had become absolute by
then. It ruled that, at least as far as the
specific requirement of nationality or resi-
dence was concerned, the Treaty contained
a definite obligation to attain a specified re-
sult and that the Member States could not
delay or compromise the attainment of that
result simply through the absence of the re-
quisite directives. The Court argued that
the relevant articles have direct effect and
may accordingly be invoked before national
courts, at least in so far as they are designed
to eliminate any discrimination against the
person providing services on grounds of
nationality or of residence in a Member
State other than the one in which the service
is to be provided.

But, in view of the special nature of the ser-
vices provided, the Court allows Member
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States to require any person established on
the territory of the State in which the service
is to be provided to comply in the general
interest with occupational rules governing
the organization of the profession and qual-
ifications, ethics, supervision and liability.

The refusal to allow a Dutch advocate to
engage in his profession in Belgium pro-
vided the Court with an ideal case with to
enforce the principle of freedom of
establishment. The person in question was
born in Belgium of Dutch parents, had stu-
died in Belgium and had obtained the qual-
ifications needed for access to the bar, but
had retained his Dutch nationality. He was
not allowed to register on the grounds that
under Belgian law the profession was open
only to Belgian nationals.

The Court stated that the rule requiring
Member States to treat nationals of other
Member States in the same way as their own
nationals was one of the basic legal provi-
sions of the Community. It stressed that as
the rule referred to a series of legal provi-
sions actually applied by the country of
establishment to its own nationals it could
by its very nature be invoked directly by
nationals of all the Member States. The
achievement of free movement before the
end of the transitional period should have
been facilitated, though not conditioned, by
the implementation of a programme of gra-
dual measures. Since the Council had
failed to take the necessary measures before
the appointed time, the directives would
have become superfluous as regards the im-
plementation of the rule governing national
treatment, since the latter was sanctioned—
and enjoyed direct effect—by the Treaty it-
self.

At the same time the Court pointed out that
restrictions on freedom of establishment
should be limited to those activities which,
in themselves, involved direct and specific
involvement in the exercise of official
authority. According to the Court, in an



occupation such as the legal profession, the
activities of giving legal advice and assist-
ance or representing and defending parties
to court cases cannot be described in this
way even though the performance of these
activities entails fulfilling obligations or ex-
ercising exclusive rights determined by law.

The agricultural common market

The agricultural common market is un-
doubtedly the area in which the Community
has made its greatest strides towards
integration. The Treaty of Rome drew the
basic outlines of the market, and over the
years the Council, acting on Commission
proposals, has gradually completed the pic-
ture by setting up the various mechanisms
which now ensure that European farmers
obtain remunerative prices for their pro-
ducts on a single market where all but a few
of the products are regulated by their own
special set of measures. A protective im-
port levy is imposed as a safeguard against
imports entering the Community from non-
member countries at low prices and an ex-
port refund system helps Community far-
mers find buyers for their produce on the
world market.

The complexity of the market, the technical
refinement of the system, the monetary dif-
ficulties and the subsequent introduction of
monetary compensatory amounts, along
with clever operators making use of the in-
evitable loopholes in the system, have fos-
tered much litigation. In this respect the
common agricultural policy is top of the list
by far. Consequently, it soon became
apparent that integration in this sector
rested with the national courts and the
Court of Justice.

Oddly enough, it is not the farmers who
have brought most of the agricultural cases
before the Court, but traders. Apart from

the simple Italian farmer (a woman as it
happens) who had to go before the Court in
order to obtain payment of the premiums to
which she was entitled for slaughtering her
cows, or the German farmer who attempted
(in vain) to have the co-responsibility levy
which had been introduced as a means of
curbing milk production declared contrary
to the Treaty, most of the legal proceedings
at the European Court have been brought as
a result of commercial transactions or of dis-
putes concerning levies, refunds, denaturing
premiums oOr monetary compensatory
amounts. Thus it is mainly traders who
have kept the Court busy.

It is also worth nothing that the number of
cases handled by the courts varies consider-
ably, as it always has done, from one Mem-
ber State to another. The Commission has
brought only a very few cases against Mem-
ber states for failure to meet their
obligations. They have involved such mat-
ters as the taxation of milk products, the
premiums for slaughtering dairy cows, the
premiums for grubbing fruit trees, the im-
plementation of the directives on forest
materials, the taxes on potable spirits, the
establishment of the viticultural land regis-
ter and the payment of export refunds. In
Germany and Italy in particular, those con-
cerned have not been slow to bring their
cases before the national courts. Yet the
largest agricultural nation in the Community
has produced the smallest number of cases.

The judges in Luxembourg endeavour in
their decisions to uphold the objectives,
guidelines and methods of the common agri-
cultural policy as defined in the Treaty.

Again and again they have made it perfectly
clear that once the Community has adopted
legislation setting up a common organiza-
tion of a particular market the Member
States are under an obligation to refrain
from taking any measures that might dero-
gate from it or run counter to it. National
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measures or practices likely to interfere with
import or export trends or to affect the free
formation of prices on the market are accor-
dingly to be regarded as incompatible with
the common organization of the market,
which aims at ensuring freedom of trade
within the Community by eliminating not
only barriers to trade but also any arrange-
ments likely to distort intra-Community
trade. Whenever a Member State or its re-
gional or other authorities go beyond the
intervention provided for in the Community
rules there is a potential obstacle to smooth
operation of the common organization of
the market.

Only very rarely has the Court annulled a
Council or Commission regulation. Such a
decision can only be justified if the institu-
tion concerned has seriously overstepped its
powers. The milk powder affair is a case in

point.

Implementation of the technical measures
associated with the agricultural common
market has led to major legal disputes con-
cerning export refunds, levies, denaturing
premiums, threshold prices, intervention
prices and so on.

One of the prerequisities for smooth opera-
tion of a system laying down common prices
for agricultural produce as part of a market
organization based on a standard unit of
account is that the relationship between the
various national currencies must remain
stable. However, serious disturbances on
the currency markets forced the Council to
seek a remedy so as to uphold the common
price system, and this was how monetary
compensatory amounts came to be
introduced. Numerous judgments by the
Court have confirmed that compensatory
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amounts are lawful in view of the exception-
al circumstances faced by the common agri-
cultural policy. But the Court has never-
theless awakened all concerned to the fact
that although monetary compensatory
amounts compensate for exchange-rate fluc-
tuations, they also carry the risk of market
fragmentation and trade disruption.

Of course, there is no guarantee that the
product declared to the import authorities
necessarily matches up to the definition laid
down for that product. Yet the designation
is vital for the purposes of identifying pro-
ducts and determining which levies or re-
funds they qualify for.

The Court has had to look into the competi-
tion of a wide variety of products ranging
from the ‘parson’s nose’ in the case of tur-
keys to.farmyard poultry, from frozen cari-
bou meat to brandied cherries or from
crushed maize seeds to Thai meal derived
from tapioca residues.

Of course, fraudulent changes of description
are not unusual. Mayonnaise is sometimes
redesignated ‘resolidified butter’ for re-
export purposes in order to obtain the
appropriate refund.

In the same way ‘solid caramel’ may turn out
upon analysis to be made up largely of
butter. One dealer engaged in exporting
sausages from Germany to Yugoslavia ap-
plied for an export subsidy, but then analysis
of the product revealed that the sauvages
consisted of fats and low-grade meat
offals. Since the products no longer satis-
fied the Community definition of ‘sausages’,
the application for export subsidies had to
be turned down.
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VI — Direct applicability and primacy of Community law over

national rules

The principles of direct applicability of
Community law in the Member States and
the primacy of Community rules over con-
flicting national rules are the twin pillars
supporting the European Economic Com-
munity, a Community with a legal
base. After the Treaties were ratified the
Court had to decide a number of cases which
involved settling a series of fundamental
questions—is European law directly applic-
able as such to the nationals of the
Community? Can they invoke Community
law direct and have that law applied by
judges in their own country? Are judges
under an obligation to apply Community
regulations, directives or decisions regard-
less of their own country’s legislation? Do

the Community rules laid down in the
Treaties and ratified by the Member States
take precedence over national laws?

The Court was fully aware of what was at
stake and lost no time in following the
rationale of the Community to its logical
conclusion and in deciding in favour of a real
Community.

The Van Gend en Loos case raised the ques-
tion of the direct applicability of Community
law. In September 1960, the Dutch com-
pany Van Gend en Loos, which had im-
ported an aqueous emulsion of ureaformal-
dehyde from Germany for use in the manu-
facture of glue, received a claim from the
Dutch customs authorities for duty at a rate

29



higher than the rate current for the product
at the time when the Treaty of Rome en-
tered into force.

As a result of an agreement concluded be-
tween the Benelux countries in July 1958,
aqueous emulsions had been transferred
from a category of products taxed at 3 per
cent to another category taxed at 8 per
cent. The glue manufacturer protested to
the national authorities on the grounds that
the Treaty prohibited the Common Market
countries from increasing the customs duties
that they applied as between themselves on
1 January 1958, when the Treaty entered
into force. The argument was dismissed
and the industrialist appealed to an adminis-
trative court, which suspended proceedings
and asked the Court of Justice whether the
provisions of the Treaty of Rome, which, in
normal circumstances, are addressed only to
Member States, could vest rights in indi-
viduals.

The German, Belgian and Dutch Govern-
ments submitted their observations to the
Court. In their view, only Member States
or the Commission could bring alleged in-
fringements of the Treaty before the
Court. The Treaty, they maintained, con-
ferred rights and imposed obligations only
on the signatory States and certainly not on
private individuals who must remain subject
to their national law.

Since the principle of direct, immediate ap-
plicability is not explicitly mentioned any-
where in the Treaty, the Court sought to
define that principle as an integral part of
the concept of the common market and of
the basic consequences of membership
thereof.

With exemplary clarity the Court stated in
its grounds of judgment that: ‘The objective
of the EEC Treaty... is to establish a com-
mon market, the functioning of which is of
direct concern to interested parties in the
Community.” This ‘implies that this Treaty
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is more than an agreement which merely
creates mutual obligations between the con-
tracting states... This view is confirmed by
the preamble to the Treaty which refers not
only to Governments but to peoples. It is
also confirmed more specifically by the
establishment of institutions endowed with
sovereign rights, the exercise of which
affects Member States and also their
citizens’, the conclusion being that ‘the
Community constitutes a new legal order of
international law for the benefit of which the
states have limited their sovereign rights,
albeit within limited fields, and the subjects
of which comprise not only Member states
but also their nationals. Independently of
the legislation of Member States, Commun-
ity law therefore not only imposes obliga-
tions on individuals but is also intended to
confer upon them rights which become part
of their legal heritage. These rights arise
not only where they are expressly granted by
the Treaty, but also by reason of obligations
which the Treaty imposes in a clearly de-
fined way upon individuals as well as upon
the Member States and upon the institutions
of the Community.” Subsequent events
have done nothing to call into question the
principles laid down by the Court. The
national courts have not relented in their ap-
plication of the principle.

The Court pursued the idea of a new legal
order even further in its later affirmation of
the primacy of Community law. Several
months after the judgment establishing the
direct applicability of Community law, a
Milan judge brought before the Court a re-
quest for interpretation of the Treaty in a
case calling for clarification of the situation
in the event of a conflict between Commun-
ity law and national law.

Mr Flaminio Costa, a shareholder in Edison
Volta, considered that he had suffered in-
jury through the nationalization of the facili-
ties for the production and distribution of
electricity in this country. He refused to
pay a bill for a few hundred lira presented by



the new nationalized company,
ENEL. Summoned before a court in
Milan, he submitted in his defence that the
nationalization law was contrary to the
Treaty of Rome: the judge in the case there-
fore approached the Court of Justice. In
the meantime, the Italian constitutional
court had intervened in connection with the
law establishing ENEL. In its view, the
situation was straightforward: as the Rome
Treaty had been ratified by an ordinary law,
the provisions of a later conflicting law
would have to take precedence over those of
the Treaty.

In Luxembourg, the judges took a different
view. In its judgment the Court pointed
out that: ‘By creating a Community of unli-
mited duration, having its own institutions,
its own personality, its own legal capacity of
representation on the international plane
and, more particularly, real powers stem-
ming from a limitation of sovereignty or a
transfer of powers from the States to the
Community, the Member States have li-
mited their sovereign rights, albeit within li-
mited fields, and have thus created a body of
law which binds both their nationals and
themselves.

The integration into the laws of each Mem-
ber State of provisions which derive from
the Community, and more generally the
terms and the spirit of the Treaty, make it
impossible for the States, as a corollary, to
accord precedence to a unilateral and subse-
quent measure over a legal system accepted
by them on a basis of reciprocity’.

The judges went on to say that: ‘The execu-
tive force of Community law cannot vary
from one State to another in deference to
subsequent domestic laws, without jeopar-
dizing the attainment of the objectives of the
Treaty set out in Article 5 (2) and giving rise
to the discrimination prohibited by Article
7. The obligations undertaken under the
Treaty establishing the Community would
not be unconditional, but merely contin-

gent, if they could be called in question by
subsequent legislative acts of the signa-
tories..’.

‘The precedence of Community law is con-
firmed by Article 189, whereby a regulation
“shall be binding” and “directly applicable
in all Member States”. This provision,
which is subject to no reservation, would be
quite meaningless if a State could unilateral-
ly nullify its effects by means of a legislation
measure which could prevail over Commun-
ity law.” The judges concluded that: ‘It fol-
lows from all these observations that the law
stemming from the Treaty, an independent
source of law, could not, because of its spe-
cial and agricultural nature, be overridden
by domestic legal provisions, however
framed, without being deprived of its char-
acter as Community law and without the leg-
al basis of the Community itself being called
into question.

The transfer by the States from their domes-
tic legal system to the Community legal sys-
tem of the rights and obligations arising
under the Treaty carries with it a permanent
limitation of their sovereign rights, against
which a subsequent unilateral act incompati-
ble with the concept of the Community can-
not prevail’.

Thus the principle of ‘direct applicability’
was supplemented by the principle of the
‘primacy’ of Community law over conflicting
national rules, even where the latter are of
later date or of a constitutional
nature. These decisions by the judges of
the Court of Justice undoubtedly constitute
the keystone of the Community system.

Over the years cooperation between the
Court of Justice, which is responsible for in-
terpreting Community law, and the national
courts, which are responsible for its applica-
tion, has ensured uniform, authoritative in-
terpretation of Community law. It has not,
however, been possible to iron out all the
differences, in particular in the lower
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courts. Nevertheless the obligation placed
upon the courts of final appeal to refer mat-
ters to the Court of Justice has helped cor-
rect any mistakes made during various
cases. Today the authority of Community
law is beyond doubt. Community law has
become reality. Without it the efficient op-
eration and perhaps even the very existence
of the Community would be at risk.

But what view do those who work in the
courtroom have on the Com-
munity? Robert Lecourt, former Presi-
dent of the Court of Justice, once ob-
served that the Community was a legal
union. The authority of Community law
was beyond doubt since Community law
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was binding. But Community law was law
with a specific objective. The end was the
driving force behind the law. The law had
created the common market and was now its
guardian. Furthermore, the law was there
to protect individuals in a multinational fed-
eration uniting nine States with 250 million
people under one and the same
law. Finally, it was the means of legal in-
tegration, the effects of which would filter
through gradually to the innermost core of
daily life. Consequently, the basic charac-
teristics of Community law—its authority,
direct applicability, uniformity, primacy and
irreversibility—constitute the binding force
which holds the Community together.
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(as at 31 December 1979)
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1953 54 55 61 62 63 64 65 66 67 68 69 70 " 72 73 74 75 76 77 78 1979

- Actions brought Total: 757
- Applications for interim measures Total: 113

st Requests for preliminary rulings from
national courts Total: 741
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Source of requests for preliminary rulings
Situation at 31 December 1979

Member 1961 | 1962 | 1963 | 1964 | 1965 | 1966 | 1967 | 1968 | 1969 | 1970 | 1971 | 1972 | 1973 | 1974 | 1975 | 1976 | 1977 | 1978 | 1979 [Grend total by
Belgium _ = = = = — 5 1 4 4 1 5 8 5 7 11 16 7 13 87
Denmark —_ —_-  —_- = = = _- = = = = = = = 1 — 1 3 1 6
FR of Germany | — — — — 4 — 11 4 11 21 18 20 37 15 26 28 30 46 33 304
France —_ = = = 2 — 3 1 1 2 6 1 4 6 15 8 14 12 18 93
Ireland —_  —_- - _-  — = = = = - = = = = = 1 2 1 2 6
Italy —_ — = 2 —_ = = 1 — 2 5 4 5 5 14 12 7 11 19 87
Luxembourg - — 1 _ = - 1 — 1 — 1 — 1 — 1T - - — 1 7
Netherlands 1 5 5 4 1 1 3 2 — 3 6 10 6 7 4 14 9 38 11 130
United Kingdomj{ — — — — — — — - — - — — — 1 1 5 5 8 21

Total 1 5 6 6 7 1 23 9 17 32 37 40 61 39 69 75 84 123 106 741




Cases brought since 1953 analysed by subject-matter'
Situation at 31 December 1979

(the Court of Justice took up its duties under the ECSC Treaty in 1953 and under
the EEC and EAEC Treaties in 1958)

Direct actions
ECSC EEC EAEC
Right
Free- of Social
Type of case move- estab- secu-
ment lish- rity
Scrap Com- of ment, Com- and Agri-
equa- Trans- pet- Other? | goods free- Tax pet- free cul- Other
liza- port ition and dom cases ition move- tural
tion cus- to ment policy
toms supply of
union ser- work-
vices ers
Cases brought 167 35 27 69 40 2 22 123 4 152 112 4
Cases not resulting
in a judgment 25 6 10 16 9 1 2 7 — 20 13 1
Cases decided 142 29 17 37 24 1 12 103 1 114 67 3
Cases pending — — — 16 7 — 8 13 3 18 32 —

1 Cases concerning several subjects are classified under the most important heading.
2 Levies, investment declarations, tax charges, miners’ bonuses.

3 Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters (the ‘Brussels Convention’

36



Requests for a preliminary ruling
Cases
con- Right Social
cernin, Free of secu-
Com- move- estab- rity
munity ment lish- and Con- Privi-
staff of ment, Com- freedom Agri- ven- leges
law goods free- Tax pet- of cul- Trans- tion and Other Total
and dom cases ition move- tural port Article immu-
cus- to ment policy 230° nities
toms supply of
union ser- work-
vices ers
1684 167 18 33 44 166 214 16 24 6 53 3178
101 7 1 1 4 6 8 2 2 1 2 245
421 134 14 30 33 142 186 13 17 5 48 1593
1162 26 3 2 7 18 20 1 5 — 3 1340
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(the Court of Justice took up its duties under the EEC Treaty in 1958)

Cases brought since 1958 analysed by type (EEC Treaty)'

Situation at 31 December 1979

Proceedings brought under

Art. 173 Art. 177 Proto-
Is,
Type of case Cocgvsen- Grand
Arts. By tions total?
169 |Art. 170| By By Com- : Art. 175 Inter- Art. 215 Art.
and govern- indivi- munity- Total Validity preta- Total 220
93 ments duals institu- tion
tions
Cases brought 87 2 29 3 192 224 20 104 610 714 134 24 1205
Cases not resulting
in a judgment 18 1 4 — 18 22 — 2 27 29 10 2 82
Cases decided 45 1 21 3 151 175 17 98 502 600 92 17 947
In favour of applicant® 39 1 5 1 42 48 —_ — 88
Dismissed on the substance* 6 — 15 2 76 93 2 84 185
Dismissed as inadmissible — — 1 — 33 34 15 8 57
Cases pending 24 — 4 — 23 27 3 4 81 85 32 5 176

1 Excluding proceedings by staff and cases concerning the interpretation of the Protocol on Privileges and Immunities and of the Staff Regulations.

2 Totals may be smaller than the sum of individual items because some cases are based on more than one Treaty article.

3 In respect of at least one of the applicant’s main claims.

4 This also covers proceedings Iejected partly as inadmissible and partly on the substance.




Cases brought since 1953 under the ECSC' Treaty and since 1958 under the EAEC Treaty

Situation at 31 December 1979

(The Court of Justice took up its duties under the ECSC Treaty in 1953 and under the EAEC Treaty in 1958)

Number of proceedings instituted

Total
Type of case By C ity By individual
By governments institutions (undertakings) Art. 150 EAEC
Questions of Questions of
ECSC EAEC ECSC EAEC ECSC EAEC validity interpretation ECSC EAEC

Cases brought

Cases not resulting
in a judgment

Cases decided
In favour of applicant?
Dismissed on the substance®

Dismissed as inadmissible

Cases pending

20

2 21 2

1 49 —

1 212 2

1 38 1
— 124 1
— 50 —
— 16 —

297 7
57 1

224 6
43

131 1
50 —
16 —

1 Excluding proceedings by staff and cases concerning the interpretation of the Protocol on Privileges and Immunities and of the Staff Regulations.

2 In respect of at least one of the applicant’s main claims,

3 This also covers proceedings

d partly as i

Amiccihl,

and partly on the substance.
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To mark the second enlargement of the European Community with the accession
of Greece on 1 January 1981 a new map has been published. It shows the new
Community with its ten member countries (Belgium, Denrnark, the Federal
Republic of Germany, France, Greece, Ireland, Italy, Luxembourg, the Nether-
lands and the United Kingdom) and two applicant countries (Spain and Portugal).

Inserted on the map are 78 diagrams showing basic statistics for the European
Community and its ten Member States, together with comparative statistics for
the United States and the Soviet Union :

(i) population and area,
(i) gross domestic product by country and per capita;
(iii) primary energy production and per capita energy consumption.

The European Community, its Member States, regions and
administrative units

Dimensions :
unfolded : 102x 136 cm
folded : 25x15¢cm

Scale : 1 :3 000000 (1 cm = 30 km)

Fully coloured map available in seven languages (Danish,
German, Greek, English, French, Italian and Dutch)

The map is on sale at :

OFFICE FOR OFFICIAL PUBLICATIONS OF THE EUROPEAN COMMUNITIES
Boite postale 1003 — 1010 Luxembourg

Price (excluding VAT) in Luxembourg :
ECU 3 - BFR 120 - IRL 2 - UKL 1.80 - USD 4



European Communities — Commission

The Court of Justice of the European Communities

Second edition

Luxembourg: Office for Official Publications of the European Communities
1981 — 43 pp., 4 tab., 3 ill. — 16.2 X 22.9.cm

European Documentation Series — 1-1981

DA, DE, EN, FR, IT, NL

ISBN 92-825-2140-0

Catalogue number: CB-NC-81-001-EN-C

Price (excluding.VAT) in Luxembourg
ECU 0.98 — BFR 40 — IRL/UKL 0.65

This brochure describes the powers, composition and modus operandi of the Court of Justice, one of
the institutions of the European Communities.

In layman’s terms and with the help of references to individual cases it explains the important
contribution made by the Court to the general process of integration.
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The founding fathers of the Community did more than
simply set up a number of institutions; they also laid the
foundations of a legal union, based on a new, autonomous
and uniform body of law transcending national law and
binding in its entirety on all the Member States.

It was then necessary to make sure that this common
body of law was not interpreted and applied in many
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Court of Justice of the European Communities was born.
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ensure that in the interpretation and application of the
Treaties establishing the European Communities the law
is observed.
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street are all entitled to appeal to the Court, which by its
multiplicity of rulings has exercised direct influence on
the implementation of Community policies and is mak-
ing an ever-increasing contribution to the European
cause.

As the Court sees it, Community law is law with a
specific objective — creator, protector and integrator —
helping to shape the pattern of everyday life.
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