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EXPLANATORY MEMORANDUM 

1. Council Regulation No 17 of 6 February 1962
1

, the first Regulation 

implementing Articles 85 and 86, does not apply to sea and air trans

port, by virtue of Council Regulation No 141 of 26 November 1962 and 

Council Regulation No 1017/68 of 19 July 1968
2 

At present, sea and 

air transport are consequently the only branches of the economy where 

there are no detailed rules applying the competition provisions. 

Yrt thrrr i• no doubt that air and sea transport are subject to the 

prov1sions of Articles HS and 86. In its Judgment of 4 April 1974 in 

Case 167/73 (Commission v. French Republic), the Court of Justice held 

that sea and air transport remain, on the same basis as the other modes 
3 

of transport, subject to the general rules of the Treaty , although they 

are, by virtue of Article 84(2), so long as the Council has not decided 

otherwise, excluded from Title IV of the Treaty, relating to the common 

transport policy. The Judgment of 12 October 1978 (Commission v. Belgium), 

confirms that these general rules include in particular the competition 
4 rules • 

In short, the provisions of Articles 85 and 86 apply to sea and air transp rt 

but detailed rules of application do not yet exist. 

2. In this field, pending the entry into force of such rules, Articles 88 and 

89 provide the only legal basis for action by the Member States or the 

Community: 

- under Article 88, the authorities in Member States shall rule on the 

admissibility of agreements and on abuse of a dominant position in 

accordance with the law of their country and with Articles 85, in 

particular paragraph 3, and 86; 

1oJ No 13 of 21 February 1962, p. 204/62 

2oJ No 124 of 28 November 1962, p. 2751/62 and OJ No 175 of 23 July 1968, • 1 

3
ECR 1971.}. p. 371 

4ECR 1978, p. 1881 

• 
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1. Giving judgment in Case 167/73 (Commission v French Republic) on 

4 April 1974, the Court of Justice upheld the Commission's view that, 

although under' Article 84(2) sea and air transport were not covered by 

the provisions of Title IV relating to the common transport policy until 

such time as the Council decided to include them, nevertheless they were, 

on the same basis as other modes of transport, subject to the general 
1 provisions of the Treaty The judgment in Case 156/77 (Commission v 

Belgium) on 12 October 1978 confirms that these provisions include in 

particular the competition rules 2 The sea transport sector is accord

ingly subject to the provisions of Articles 85 and 86. 

. 3 
But Council Regulation No 141 of 26 November 1962 provi(;~s that Regulation 

4 . 
No 17 of 6 February 1962 , the first Regulation implementing Articles 85 

and 86, does not apply to transport, while Regulation No 1017/68 of , 

19 July 19685 applies the rules of competition only to transport by rail, 

road and inland waterway. Sea and air .transport are consequently the 

only branches of the economy where there are no detailed rules applying 

the competition rules. 

2. In this field, pending the entry into force of such rules, Articles 88 

and 89 provide the legal basis for action by the Member States or the 

Community: 

- under Article 88, the authorities in Member States shall rule on the' 

admissibility of agreements and on abuse of a dominant position in 

accordance with the law of their country and wJth Article 85, in 

particular para 3, and Article 86; 

1 E.C.R. 371 
2 ' 

E.C.R. 1881 
,, 

·' 

30J No 124, 28 November 1962, p. 2751/62 

40J No 13, 21 February 1962, p. 204/62 

SOJ No L 175, 23 July 1968, p. 1 



- 2 -

- Article 89 requires th~ Commission, in cooperation with the competent 

authorities in the Member States, who shaLL give it their assistance, 

to investigate cases of suspected infringement of the principles of 

the rules of competition. If it finds that there has been an infringe-
" ment it ·shall propose appropriate measures to bring it to an end. If: 

the infringement is not brought to an end, the Commission shall record 

it in a reasoned decision. It may authorize Member States to take the' 

measures needed to remedy the situation. 

3. This has two consequences. 

The Commission c~rrently has not the power to enforce the rules of com

pettion efficiently and consistently in the sea transport sector. In 

order to conduct inyestigations and secure the termination of infringe

ments, it is dependent on the cooperation of the appropriate national 

authorities. 

' 
On the other hand, in the absence of an implementing regulation, ArticlJs 

85 and 86 are directly and fully applicable in each Member State. The ' 

national courts have jurisdiction to hear. complaints relating to busineJs 

conduct contrary to those Articles and either to forbid such conduct or I 
I 
I not. 

Concerning particularly the sea transport sector, there is a risk theref re 

that there will be developed within~e Community legal decisions which o 

the one hand ar~ not coherent between one Member State and another, and 

which will also not take sufficient account of~e specific character of 

the business concerned, which could react to the disadvantage of both 

ship-owners and users. The fact that the Commission has already receive 

three formal complaints about liner conferences shows that this risk is 

real. 

The need therefore to apply Articles 85 and 86 in a consistent fashion 

th~oughout the Co~munity and to assure shipowners as well as users of 

transport a sufficient degree of legal security, requires ·in itself the 

adoption of a regulation applying the rules of competitton in the sea 
• 

transport sector. 

.. 

• 

:.l 
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4. In these circu~stances the Commission has already made clear when it 

submitted to the Council a proposal for a, regulation, that on the 

Convention relating to a Code ratification by ~!ember States of the UN 

of Conduct for Liner Conferences 1 it was not, in principle, opposed 

detailed examination of the way they to Liner Conferences subject to a 

function. 

When it adopted its regulation2 the Council considered that it is recognised 

that the stabilisin~ role of conferences, by its nature, guarantees 

regular services to shippers, but that it is necessary to avoid possible 

breaches of the rules of competition of the Treaty by the conferences. 

It therefore invited the Commission to present to it a proposal for a 

regulatior'\ concerning the application of these rules to sea transport. 

II. 

OUTLINE OF THE CRAFT 

1. Article 87 of the EEC Treaty constitutes the legaL basis for the proposed 

regulation. 

Paragraph 2Cc> of that Article requires the council, on a proposal from 

~e Commission to define, if need be, in the various branches of the 

economy, the scope of the provisions of Articles 85 and 86. The same 

article foresees in paragraPh 2(b) the need for the adopted rules to take 

account of the need to ensure effective supervision on the one hand, and 

to Simplify administration to the greatest possible extent on the otherq 

The Commission has therefore~ after a detailed examination of the organi

sation and the functioning of the agreements in the sea transport sector, 

proposed these detai·led rules, respecting the principles set out in 

Articles 85 and 86 while taking account of the peculiarities of this sector. 

In particular, taking into account the experience the Commiasion has at the 

presont time in the sea transport sector, it proposes to ex?lude the sector 

of bulk ~ranoportation from the field of application of this regula~ion. 

The proposed regulation does not prejudge either the adoption of measures 

pursuant to 'Article 04(2), with a view to defining the elements of a 

Community policy in the sector of sea transport, or the applicability of 

the measures already adopted pursuant to that article, in particular 

Re9ulution (EEC) No 954/79, 

1
cOM(77)686 final, 15 December 1977 

~OJ N<> I 1~1, 17 ~>y 107Q 
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It equally takes account of the fact that by virtue of Council Regulation ~ 

CEEC) No 954/79 concerning the ratification by Member States o1 the United 

Nations convention on a Code of Conduct for Liner Conferences, a considt' rable 

number of Conferences serving the Community will be subject to the Code · 

It is thus importan~ that without prejudice to any measures which might 

complete or define the code the regulation should avoid any contradiction 
• with it or with the related regulations. 

z. Article 85 of the Treaty sets out the principle of prohibition concerning 

agreements which map restrict free competition. The consequence of that 

principle is that the prohibition on agreements (Article 85(1)) constit4tes 

the rule ~nd that exemptions can only 

aLL the conditions set out in Article 

be granted if the agreement satisfies 

85(3) of the Treaty. The exe~p~i4n 
implies that the agreements remain in that respect under the superv1s1o~ 

! 
of the Commission. Furthermore, if one or several enterprises are in a: 

I 

dominant position the Commi~sion must ensure that Article 86, prohibiti~g 

any abuse of a dominant position, is respected. 

The Commission has recognised two major categories of agreements which 

might benefit from a general exemption: agreements betwe•n ship-owning 

companies concerning the provision of regular services, called "Liner 

services'' (mainly conferences) and the agreements b~tween the shippers, 

their representatives or their associates and the conferences, concerni 
' the use of these services. 

Furthermore, the regulation foresees a Legal exemption (that is, the 

recognition that the agreements in question are not agreements within th 

meaning of Article 85(1)), for aLL the purely technical·agreements betwe n 

shipowners, The list of agreements set out in Article 3 of Regulation 

(EEC) No 1017/68 has been repeated with the necessary amendments. 

3. The rules on procedure in the regulation should give the Commission dire t 

powers to investigate the companies and direct means of action against 

them i'f it finds out that they have been acting in a way which would not 

justify an exemption or would justify the revocation of an exemption giv n 

pursuant to Article 85(3), or would constitute an abuse of a dominant po ition 

according to Article 86. 

• 
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These procedural rules reflect, including neoessar,y changes, the 

provisions a.lread,y set out in Council Regulation (EEO) No. 1017/68. 

• IIIo 

CO!·!IOOITARY ON THE ARTICLES 

Article 1 

In view of the jurisprudence of the Court (1) th~ regulation affects 

all sea transport services other than bulk which m~ affeot'trade 

between Member States. In principle it applies to all sea transport 

to or from a Oo~munity port, even if it concerns transport between 

the Community and a third country. Reatricoive or abusive practices 

on lines between the Conununity and third countries m~ in fact afl'eot 

trade between Member States by influencing the competitive position 

of the ports and the undertakings in their area of influence , even u· 
potential, and by disturbing the usual flows of transport at Community 

level of both exports and imports. 

Article 2 

The list of exceptions hardly differs from that of Article 3 of Regulation 

(EEC) No. 1017/68. Account has been taken in particular of the fe.ot this 

regulation only applies to one mode of transport. 
7 

.;. 
(1) of. considerations put forward by the Court in the following 

jucJ.eemonts : 
1. Case 22/71, B06~elin Import v. SAGL Import-Export European 
Court's Reports 1971, Volume XVII, 949, P• 959, pararrraphs 10 and 11. 
2. ~cse 48/69 Imperial Chemical Industries Ltdo v. Commission 1972, 
European Court's Reports Volume XVIII,619, P:•· 66_5-666. 

3. Oases 6 and 7/73 1 Commercial Solvents v. Commission 19741 European 
Court 1 s Roport.s 223, . P• 254-256. 

4o Case 36/74, Walrave and Koch v •. Union qyoliste Internationale 1974, 
European Court's Reports, 140.51 P• 142lo 
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Article 3 

Article 85(3) of the Treaty permits the exemption of a category of 

agreements from the prohibition set out in Article 85(1). It seems 

advisable to grant such an exemption by category to all conference 

agreements between shipowners. The conferences represent"a consid

erable part of the transport committed to regular sea services 

throughout the world, and the fact that UNCTAD has devised a "Code 

of Conduct for Liner Conferences" implies in principle the recogni- , 

tion on a world-wide Level of their beneficial role. 

The exemption~concerns the fixing of prices and so-called rationali

sation agreements. 

As far as prices are concerned, account 

that sea transport, more than any other 

must be taken of the fact 

mode of transport, is charac+ 
! 

terised by considerable fluctuations, both business and seasonal, 

in demand for cargo capacity. To this first cause of instability in· 

the level of freight is added, as far as capacity is concerned, a 

cause which all modes of transportation have in common, that is the 

very considerable price variations resulting from marginal offers 

by shipowners wishing to avoid return voyages in ballast or to com

pl.ete their cargoes. 

The instability of freight which would result from the total absence 

of market regulation would be unfavourable to carriers and users: 

- to the carriers who could not base themselves on any forecasts 

of profitability in order to run, maintain and renew their fleets 

and who could not give the users a reliable service· at fixed prices· 

- to the users who could only count on transport under certain con

ditions, who would be submitted to excessive and unforseeable 

variations in freight rates and who, in the Longer term, would 

suffer from a gradual deterioration of the service offeree because 

the fleet had not been modernised. 

• 
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Both the shipowners and~e users try, through price agreements, to 

introduce some stability in ocean freights. 

Rationalization agreements are the Logical consequence of price agree

ments. In order to avoid competition extending to offets of capacity 

available but also to ens•~re a proper service for "difficult" ports, 

the shipo~ners have concluded agreements concerning calls and capacity. 

The most elaborate agreements foresee a sharing of tonnage and even 

revenues, ~hich assures a regular transport of the merchandise alongside, 

even that which is the least remunerative. 

Art i c~:: t_. ------
A c~rtain number of conditions are imposed on members of conferences~ 

The g~neral disposition of Articl2 79C1l.o1 the Treaty which proh1bits 

discr~mi~~ticn on the sole graun~ of cour1try of origin or destinaticn 

of the goods trpnspcrted has been r".i:a1ned. fur-thermore.., the ccnd1t~vns 

~moosed concerning fidelity agreementsr by wh~ch ~e conferences try 

to secure for a certain p~riod the custom of the stlippers or forwarding 
' ' ' • ' t • • agents, have as the1r OO)ect tnat tne Last ment1onea: 

~~ retain their freedom to chose their carriers and their port; 

2e may release themselves ·from their- commitment within a reasonable 

time period, and 

3. may not have imposed upon them clauses or types of agree

ments which would restrict their freedom too much. 

Finally in order to avoid encroaching on cin area regulated by Council 

Re9'•'-dtion (EEC) No 1017/68 one condition protects the freedom of choice 

of the users so far as land legs are concerned. 

Article 5 

A certain number of obligations is laid on the members of conferences: 

Prices and the conditions must be transparent: it must be possible for 

the users to have easy access to them. Furthermore, taking ac~ount of the 

fact that the rules on competition contain principles that are part of 

public order in the Community, ~e Commission must be informed about the 

results of private processes of arbitration, in order to avoid that these 

processes are not used to evade the application of the competition rules. 
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Article 6 

It is advisable to exempt possible agreements between shippers on the~1 
one hand, normally represented by their shippers' Councils, or freigh 

forwarders, normally represented by their associations, and on the ot er 

hand conferences, insofar as their recommendations can be described· as 

agreements which result from consultations between them, and which have 

no binding force. This in effect recognises the beneficial character 

of consultations which bring shipowners and users together and gives 

them, in the Community, the legal security which has been refused the~ 

in certain countries. 

Article 7 
I 

This 'article repeats a standard provision which appears in all regular ions 

containing group exemptions providing for the withdrawal of the groupl 
I . 

exemption while keeping open the possibility for the agreement in que$t1on 

to benefit from an individual exemption. 

However, on account of the special role and the economic importance of 

Liner Conferences provision has been made for the Commission to send 

recommendations to the interested parties before taking decisions.· 

Article 8 

The Commission recognises that it was convenient while respecting the 

basic principles of the competition rules of the Treaty, so far as their 

territorial field of application is concerned (theory of effect), as w ll 

as the limits laid down by the Treaty by way of exemption, to provide or 

procedures which would prevent possible conflicts with the laws of cer ain 

third countries concerning competition, in the case where such conflic s 

could be prejudicial to the important commercial and maritime interest 

of the Community. The present article provides that if a problem .shou d 

arise the Commission will, at the earliest opportunity, undertake cons lta-

tions with the authorities of third countries. Furthermore it wil_l re 

to the Council within a period of three years and make proposals for7M 

ments to the regulation as may be necessary.· 

Articles 9 to 2& 

ort 
h end-

• 

As far as the rules of procedure are concerned, it has seemed advisable to Jl 

repeat the structure and the wording of Regulation No 1017/68, which e~tablished 
! 

the general rules of application •of Articles 85 and 86 to transport ot er 
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than air and sea transport. To a certain extent the regulation takes 

into account the specific features of the whole of the transport sector, 

notably by streamlining procedures and making them more flexible. 

Thus, under Regulation No 17, the application of Article 85(3) requires 

notification of agreement by undertakings, application for exemption by 

them and an individual decision by th~ Commission. Regulation No 1017/68 

ho~ever, requires that agreements, decisions and concerted practices which 

satisfy the conditions of its Article 5 - closely following Article 85(3) 

of the Treaty - can be made by the Interested parties ~ithout intervention 

by the Community authorities. If for reasons of legal security the under

takings consider it necessary, they can apply to the Commission in order 

to benefit from the aforesaid Article 5, the expiry of certain time limits 

being equivalent under certain conditions to the granting of an exemption 

by the Commission. Article 11 of this Regulation adopts the_procedure ot 
Regulation No 1017/68. 

* * * * * 
* * * 

* 

Two declarations have been drafted regarding this-Regulation. The first 

is meant to reconcile the dispute machinery of the UN Liner Code and EEC 

Regu~ation 954 with procedural action under the present Regulation. The 

second is intended to bring out the special characteristics of the shipping 

sector in~e assessment of the situations referred to in Article 86 of 

the Treaty. They will be transmitted to the Council for inclusion in its 

Minutes and will be published in the Official Journal at the bme of publi-. ' 
cation of the draft Regulation. 
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ANNEX 

:EGLA.'lA'riOl;s WHICH TrlE co;.:.;r:;~;](::. !:OHLD ;:u;t:.:ALLY HAVE INSCRIBED 

IN TilE rcr:n:u:; OF THE COUNCIL 

Declaration concerning Article 25<3) of the Code ot Conduct 

for Liner Conferences 

"Before deciding to commence any procedure for the application 
of the present Regulation, the Commission shall have regard 
also to the consultation and conciliation procedures of the 
Convention on a Code of Conduct tor Liner Conferences and 
to the procedures for settling disputes envisaged by Council 
Regulation CEEC> NO 954179 of 15 May 1979." 

o~claratlon on th~ aoplication of Article 86 to the shleplnq sector 

"As regards the anolication of Article 86 to the shipping 
sector, the.Co:-mission notes that the behaviour which is 
prohibited by this Article (abuse of a dominant position) 
is by its nature of a serious kind, This is underlined 
by the fact that this Article, unlike Article 85 in its 
third paraJra~h, :-Jkes no provision for its rules to be 
declared ina~plicable. In applying this Artic~e and in 
particular in deciding what constitutes an abuse of a 
do~inant position the Commission will have regard alsci 
to the particulariti~s of the ship0 in~ sector, such as 
its ro1arket structure, its international dlmens·:on, the 
possible effects of provisions of international conven
tions to which Member State~ are contracting parties, 
the presence of competition coming from state trading 
countries and the aSPirations of developing countri••·" 

• 
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Cour.~i l ~eg....:Lat ion (EEC> No of 

do~n detailed rules for the application of Articles 85 and 

Treaty to mariti~e transport 

THE COUNCIL O_F THE EUROPEAN COMMUNITIES, 

Laying 

86- of the 

having regard to the Treaty establishing the European Economic Community, 

and in particular Article 87 thereof, 

kaving regard to the proposal from the Commission, 

Having regard ~o the opinion of the ourcpean Parliament, 

Having re9~rd to the opinion of the fconomic and Social Committee, 

\ . 

··----------... ·- ···-·······. ····--· -· --- ... --- ... ~--- --- ·' 
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~hereas the rules on competition form part of the Treaty's general provisiohs 
' 

which also ap~ly to maritime transport; whereas detailed rules for applying 

those provisions are set out in the Chapter of the Treaty dealing with the t 
rules on competition or are to be determined by the procedures laid down th rein; 

Whereas according to'council Regulation No 141 1, Council Regulation No 172 oes 

not apply to tran'sport, and whereas Council Regulation (EEC) No 1017/683 applies 

to inland transport only; whereas, consequently, the Commission has no means at 

present of investigating directly cases of suspected infringement· of Articles 85 

and 66 in maritime transport; whereas, moreover, the Commission lacks such• 

powers of its own to take decisions br im~ose penalties as a~e necesary for it 

to bring to an end infringements established by it; 

Whereas this situation necessitates the adoption of a 

rules of competition to maritime transport similar to 

regulation applying t~e 

the regulations covering 
I 

other inland transport and other sectors of the economy; whereas in the la$t 

recital to Council Regulation CEECl No 954/79 concerning the ratification b* 

I 
l 
~ 
' • ! 
; 

i 
i: 
~ ' . 

' ' 

~; . 
' •, 

l; 
:~ 

Member States of the United Nations Convention on a Code of Conduct for Lin~r ~ 
4 < 

Conferences the Community laid down an important element of its policy coneerning ~ ~ 

maritime transport; whereas this element will include the application of the '· 
' ' 1 Code of Conduct to a considerable number of Conferences serving the Community, 

while many other Conferences serving th~ Community probably will not come u~der 

the Code; whereas the-Council has foreseen the future participation of the: 

Community in the Convention on the Code; whereas the regulation applying t e 

competition rules to maritime transport foreseen in the last recital of 

Regulation (EEC) No 954/79, should take account of the adoption of the Code· 

whereas, as far as Conferences adhering to ~he Code of Conduct are concerne , 
the regulation should, while avoiding contradictions with the Code, if 

necessary complete or make it more precise. 

10J No 124, 28 November 1962, p. 2751 

20J No 58, 10 July 1962, p. 1655 
' 

30J No L 175, 23 July 1968, p. 1 

40J No L 121, 17 May 1979, p. 1 

. 
t: 

' 
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c.:.n~"'i!r':~in.< :r.:t:"i ~i1:.•.' trr .. nnport, it O.Jijlf.•.ru·:s_ pr...:d'(lrnL1o to cxolu,le Lulk 

tr;L."l:;P'>riation l'rn:n thn field of npp1ir.ntion of thi11 rcc-ulntion• 
C• t, 

Whereas this 'r"q"t .• tion must be in<.pirl'd by the double neces!;ity, on the one 

h.Jnd to ~rovirJt• fur implementing rul~s tt,,Jt en~blc the Commi~sion to·assure 

that corr,petition· is not unduly distorted within the Common Market, and on the 

other based to avoid an excessive regulation' of the sector; 

13 

6, Whereas this regulation must define the scope of the provisions of Articles 85 

ar~d ~~. ')f th(· Trr>.,ty, t.-.king into iJCCOIJnt t'h(~ cJic,tinctive chaructcri~tics of 

n.,1r1tl'''~ tr~~<.·.r~urt; wherea~ restrictiv•~ jJr,~Ctru~:; or at:Ju-:Jes concerning maritime 

tran~,~ort Lt·t~~~·n tr1ird countries or within~ Member State are unlikely as a 

ge~eral r~le appreciably to affect tra~e between Member States; ·whereas, trade 

between Me~ber States on the other hand, is very likely to be·~ffected where 

such restrictive practices or abuses concern international transport, including 

intra-Community trans~ort, from or to Community ports; whereas such restrictive 

practices or ~Guses may influence competi1ion, firstly, between ports in 

different Member States by altering their respective catchment areas, and secondly, 

between activities in those catchment areas, and disturb trade patterns within 

the Common Market; whereas, consequently, the regulation should apply solely to 

the latter restrictive practices and abuses; 

7. Whrre~~ c~rt.,in ty~Ps of technical aQre~mo•nts, dccis•oris and concerted practices 

may be excluded from the prohibition on restrictive practices on the ground that 

they do not, as a general rule, restrict competition; 

8. Whereas provision should be made for block exemption of Liner conferences; 

~hereas, as the la•t recital to Council RPqulation CEECl No 954/79 states, 

liner conferences have a stabilizing etfJct, assuring shippers of reliable 

services; whereas they contribute generalLy to providing adequate efficient 

scheduled mariti~e transport services and give fair consideration to the interests 

of users; whereas such results cannot be obtained without the cooperation that 

shipping companies promote within conferences in relation 'to rates and, where 

or~nrorJri<J~e, avdil.lbil1ty of capacity c.r :Jltoc:.ltion of c~;rGo to"r Shipment, and 

even ~ncorne; whereas in most cases conferences continue to be supject to 

effecti·ve competition from both non-conference schedule.d services and tramp 

services ana, in certain circumstances, from other mpdes of transport; ~hereas, 

moreover~ the mobility of fleets, ~hich is a characteristic ~eature of the structure 

of JvJiL~bility in the shipping field, subjects conferences to constant 

competition which 

~: 

r 
~ j 
(: 
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' ' 

" 
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.they are un~ble as a rule to eliminate as far as a substantial pro

portion of the shipping services in question is concerned; 

8. WhPre~o, ho~~ver, in order to prevent conferences from engaging in . . 

,. 

practices ~hich are incompatible ~ith Article 85(3) of the Treaty, 

certain conditions and obligations should be attached to the exemption; 

I 
9. Whereas the aim of the conditions must be to prevent Fonferences frqm 

imposing restrictions on competition which are not indispensable to' 

the attainment of the objectives on the basis of ~hich exemption is 1 

i 
granted; ~hereas, to this end, conferences must not, in respect of 1 

a given route; apply rates and conditions of carriage ~hich are : 

differentiated solely by reference to the country of origin or dest n

ation of the goods carried and thus causes ~ithin the Community def ec-
' 

tions of trade-that are harmful to certain ports, shippers, carriers 

or providers of services 'ancillary to transport; ~hereas, furthermdre, 

loyalty agreements should be permitted only in .accordance ~ith rules 

~hich do not restrict excessively the f~eedom of users and conseque~tly 

competition in the shipping industry, without prejudice, however, tq 
. i 

the right of a conference to impose penalties on users ~ho seek by im-

proper means to evade· the obligation of loyalty required in exchangJ 

for the rebates, reduced fre!ght rates or co~mission granted to the 

by the conference; ~hereas users must be free to determine the und r

takings to ~hich they have recourse in respect of inland transport r 

quayside services not covered by the freight charge or by other cha ges 

agreed ~ith the shipping line; 

10. Whereas certain obligations should also be attached to the exemptio ; 

~hereas in this respect user~ must at all times be in a position to 

acquaint themselves with the rates and conditions of carriage appli d 

by members of the conference, since in the case of inland transport 

organised by shippers, the latter continue to be subject to Council 

Regulation (EECl No 1017/68 applyi~g rules o1 competition to transp rt 

by rail, road and inland ~aterway; wh~reas provision should be ~ad 

~ 

f 
f 
I 
' I. 
' 
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that ~w~rds given at arbitration and recommendations made by 

conciliators and accepted by the-parties be notified forthwith 

to th~ cs~~i~sion in order to en~ble~it to verify that conferences 

are not tr.ereby exempted from the conditions. provided for in tt:e 

regulation and thus do not infringe tte Commu.:"lity pu'blic policy -· 
vf Arti~le:o 25 and 86. 

12. Whereas consultations b~tween users or associations of users and 

c'onferences are liable to secure rr.ore efficient operation of mari

time transport services which takes better account of users' require

ments; whereas, consequently, certain restrictive practices which 

couLd ensue from such consultations should be exempted; 

13. Whereas there can be no exemption if the conditions set out in 

Article 85(3) are not satisfied; whereas the Commission must there

fore h~ve power to· take the appropriate measures where an agreement 

or concerted practicf! owing to special circumstances .Proves· to have 

certain effects incompatible with Article ~SC3l; whereas, in view 

of the specific role fulfilled by the conferences .in the .sector of 

the liner services, the reaction of the Commission must be progressive 

and proportionate; whereas the Commission must consequently have 

power first to address recommendations, then tp take decisions; 

14. Whereas the automatic nullity provided for in Article 85(2) applies 

only to the elements of th~ agreement caught by the prohibition of 

Article 85(1) and applies to the agreement in its entirety only if 

t.hose elements db not appear to be severable from the whole of the~ 

agre~ment;· whereas th~ Commission must th~refore, if it finds an 

infringe~ent to the block exemption, eithei:~pecify what elements 

of the agreement are caught by the prbhibi~ion and consequently.auto

matically void, or indicate the reasons why those elements are not 

severable from the rest of the agreement and why the agreement is there

for~ void in its entirety; 
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1). W'r.c::-co.o 1 in view of the characteristics of international 

m:u"it:".."'e tr<O.'lsport, account should be taken of the fact that 

th!) a~plication of this recul«tion to certain restrictive 

pro.cticcG or abuses mey re:;ul t in cont1.icts with the laws and 

rulea of certain third countric::~ and prove harmful to important 

Community tradin~; and shippin,o; interects; whereas provision 

should be mado therefore that in such casas the Commission will 

endeavour to seek with. the third countries concerned solutions 

capable of safeguarding those interests; 

16. vfuereas the regulation must m~~e provision for the procedures, 

decision-making powers and penalties that are necessary to ensure 

compliance with the prohibitions laid down in A.-ticle 85(1) and 

A."1icle 86, as well as the conditions governing the implementation 

of Article 85(3); 

17. Whereas account should be taken in this respect of the procedural 

provioions of Regulation (EEC) No 1017/68 applicable to inland 

transport operations which t~~os account of certain distinctive 

features of transport operations viewed as a whole; 

18. Whereas, in _particular, in view o!: the specia,l characteristics of 

mariti.01e transport, it io prim:1rily the responsibility of under

takin,:;s to see to it that their acreemonts 1 decisions and concerted 

practices conform to the rule::; on competition, a.t1d. consequently 

their notification to the Co~ission need not be made compulsory; 

19., 'ifucrcnn in certain circumst;mr::cr: undt"?-rt:l.k.ingo ma.y, however~ wish 

to apply to the Commission for confirmation that their agreements, 

deci~ions and concertod practicco are in conformity with the pro

visions in force; whereas a simplified procedure should be laid 

down for such cases; 
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SECTION 1 

SUBSTANTIVE PROVISIONS 

Article 1 

Subj.ect matter and scope of the regulation 

1. This reg0latlon lays down detailed rules for the appli~ation of 

Articles 85 and 86 of the Treaty to maritime transport. 

2. It ~hall apply only to international maritime transport operations other 

than oulk transports from or to one or more Community ports. 

Article 2 

Statutory exception for tecnnical agreements 

1. The prohibition Laid down in Article 85(1) of the Treaty shall not 

apply to agreements, decisions or concerted practices whose sole 

object and effect is to achieve technical improvements' or cooperation 

by means of: 

(al the introduction or uniform application of standards or types 

in respect of vessels and other means of transport, equipment, 

•upplies or fixed installations; 

(bl the exchange or pooling, for tbe purpose of operating transport 

services,. of vessels and other modes of transport, st~ff, 

equipment or fixed installations; 

,. 
v ,. 
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(c) th·' orr,.,ni~Dtion Dnd execution of successive or supplementary 

mariticre transport operations and the establishment and . ' 

application of inclusive rates and conditions for such operation~; 
. . : 

(d) the coordination of transport timetables for connecting routes; 

(e) the bulking of individual consignments; 

(f) the establishment or application of uniform rules concerning the 

structure and the conditions governing the application of trans

port on condition that such rules do not directly or indirectly 

fix rates and conditions of carriage; 

2. The Coffimission shall, if necessary, submit to the Council proposals 

for the amendment of the list contained in paragraph 1 of this artic~e. 

Article 3 

Exemption for agreements between carriers concerning the operation of 

scheduled maritime transport services 

1. A liner conference means a group of vessel-operating carriers which 

provides lirier services for the carriage of cargo or passengers on 

a particular route or routes within specifi~d geographical limits 

and which jointly fixes freight rates and any other conditions for 

those services. 

2. Agreements, decisions and concerted practices of all or part of the 

members of a conference or of several conferences are hereby exempte 

from the prohibition in Article b5(1) of the Treaty, subject to the 

conditions imposed by Article 4 of this regulation, when they have 

one or more of the follo~ing objects: 

I 
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(a) the fixing of the above-mentioned rates and conditions of 

carriage and, as the case may be; 

(b) the coordination of shipping timetables, sailing dat~s or 

dates of calls; 

(cl the ·determination of the frequency of sailings or calls; 

<al the coordination or allocation of sailings or calls among 

memGers of the conference; 

(e) thi regulation of the carrying capacity offered by each 

merr:ber; 

(f) the allocatio~ of cargo or revenue among members. 

Article 4 

Conditions attachinq to exemotion 

The exemption provided for in Article 3 shall be granted subject 

to the following conditions: 

1. A conference shall not, within the common market, cause detri

ment to certain ports, shippers, carriers br providers of 

services ancillary to transport by applying for the c~rriage 

of the same goods and over the sam~ tfansport Link, rates 

and conditions of carriage which differ according to the 

country of origin or destination of the goods carried. 

2. Where'a conference shall offer shippers orforwarding agents the 

opportunity of entering into loyalty agreements entitling them 
. ' 

to re~ate or reduced r~tes of freight, or where a conference offers 

agents the opportunity of concluding loyalty 

agreements entitling them to ·comm1ssion: 

(al Each conference shall otfer shippers or forwarding agents 

a system of immediate reLates or the choice between such 

a system and a system of deferred rebates. 

' 

\' 
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Under the system of immediate rebotes eJch of the parties shall 

b~ entitled to terminate th~ loy~Lty agreement at any time with

out penalty and subject to a period of notice of note more than,._ 

six months. 

Under the system of deferred rebates neither the loyalty period 

on the basis of which 'the rebate is calculated nor the subsequent 

loyalty period required before payment of the rebate may exceed 

six months. 

(b) A conference may not refuse to enter into a new Loyalty agreement 

on the ground that a shipper ha~ previously terminated such an 

agreement. 

(c) The conference shall, after having consulted those concerned, their 

representative or their associations, draw up a list of circumstances. 

in which shippers or forwarding ~gents are released from 

their obligation of loyalty. These shall include: 

-circumstances in which consignments are dispatched from or to 

.a port not served by the conference, and 

-those in which waiting time at a port exceeds a period to be 

determined for each port and for each commodi-ty or cla'ss of 

,commodities fdllowing consultation of the shippers and forwarding 

agents directly concerned with the proper servicing of the port. 

I 

The conference shall however be informed, in advance, by che shipper qr 

forwarding agent, within a specified period, of his intention to 

dispatch the consignment from a port not served by the conference 

or to make use of a non-conference vessel at a port served by the 

conference as soon as he has been able to establish from'the pub

Lished schedule of sailings that t~a maximum waiting period wilL 

be exceeded. 

(d) Loyalty arrangements shall apply: 

- only to consignments of goods covered by the ~onference tariff 

for ~hipment solely from the ports served by the conference, and 
I 

I 

I 
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- in respect of ~hich the shipper or forwarding agent is entitle_d 
or able to cetermine the carrier under the·contract for the pur

chase, sale or transfer of the goods; 

(e) The conference shall not prohibit the shipper or forwarding agent 

from using modes of transport other than maritime transport, 

nor may it deprive the shipper or forwarding agent of the right to 

choose the port of ·consignment and the carrier from among the ports 

served by it and the vessels that it opirates. 

The conference shall nevertheless be entitled to impose penalties on 

a shipper or forwarding agent in respect of any i~proper use made of the 

provisions of subparagraphs (c), (d) and (e) above with a view to 

evading his obligation of· Loyalty, 

3. Shippers, forw~rding agents and cons~gnees shall ~e entitled to approach 

the undertakings of their choice in respect· of 1nland transport 

operations and quayside services not covered by the freight charge or 

charges_on which the shipping line and the shippers or forwarding agents 

have agreed. 

.' 

Ar.ticle 5 

Obligations attaching to exemption 

The exemptlon provided for in Article 3 shall be granted subject to 

the following obligations: 

1. Users shall at all times be enabled to acquaint themselves with 

the rates and conditions of carriage applied by members of the 

conference; particulars to be specified shal.l i·nclude the conditions 

governing loading and unloading, the exact extent of the services 

covered by the freight charge or by any ather charge levied by the 

shipping Line, and customary prictice in such matters. 

-------~---·- .. 
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I 
2. Awardr given at arbitration and recommendations made by conciliator4 

that are accepted by the parties shall be notified forthwith to the· 

Commi~sion when they resolve disputes relating to the.practices of 

conferen~es referred to in Article 4. 

Article 6 

Exe~ption for agreements between shippers and conferences con

cerning the use'of scheduled maritime transport services 

The prohibition Laid down in Article 85(1) of the Treaty shall not. 

apply to agreements, decisions and concerted practices between shipper$ or 

forwarding agents, or between~e Latter or their associations, on the 

one hand, and conferences, on the other, cor.cerning the quality, rates 

and conditions of scheduled maritime transport services. 

Article 7 

Monitoring of exempted agreements 

Where the persons concerned are in breach of an obligation which, 

pursuant to Article 5, attaches to the exemption provided for in 

Article 3 of this regulation, or where, owing to special circum

stances,,agreements, decisions or concerted practices which qualify 

for the exemption provided for in Articles 3 or 6 of this r~;ulation, 

have nevertheless effects which are incompatible with the conditions 

Laid down in Articl.e 85<3) of the Treaty, the Commission may, in order 

to put an end to those effects cr breaches and under the conditions 

Laid down 'in Section ll of this regulation, 
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de!)endin¢ iU:pon the grav{ty of the tricorilpa:~ible effects or 

bJ;"!illChen> concerned, . ri;d()p t 1). \i<lclafon that ei thor will prohibit • 
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SECTION II 

RULES OF PROCEDLINE 

Article 9 

Procedures on complaint or on the Commission's own initiative 

Acting on receipt of a complaint or on its own initiative, the Commi1sion 

shall initiate 'procedures to terminate any infringement of the provi~ions· of 

Articles <:5(1) or 86 of the Treaty or to enforce Article 7 
Regulation. 
Complaints may be submitted by: 

a) Member States; 

b) natural or legal persons who claim a legitimate interest. 

Article 10 

of thi$ 

Result of procedures on complaint or.on the Commission's own initiative ) 

1. Where the Commission finds that there has been an infringement of Arti

cles 85(1) or 86 of the Treaty, it may by decision require the undertakings 

or associations of undertakings concerned to bring such infringement,to 

an end. 

Without prejudice to the other provisions of this' Regulation, the "co mission 

may, before taking a decision under the preceding subparagraph 1 addr 

to the undertakings or associations of undertakings concerned recomm 

for termination of the infringement. 

2. Paragraph 1 shall apply also to cases falling within Article 7. 

3. If the Commission, acting on a complaint received, concludes tha 

t~e evidence before it there are no grounds for intervention under A 

85(1) or.&'- of the Treaty or Article 7 of this 'Regulation, in respect 

agreement, decision or·practice, it shall issue a decision rejecting 

complaint as unfounded. 
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·4. If the Commission, whether acting on a complaint received or on its 

own initiative, concludes that an agreement, decision or cbncerted practice 

·satisfies the provisions both of Article 85(i) and of Article 85(3) of '"the 

Treaty, it shall issue a decision a~plying Article 85(3). Such decision 

shall indicdte the date from which it is to take effect. Thfs date may be 

prior to that of the decision. 

Article 11 

Application of Article 85(3)-objections 

1. Undertakings and a:}sociations of undertakings which seek application 

of Article 85(3) in respect of agreements, decisions and concerted 

practices falling within the provisions of Article 85(1) ·to which they are 

parties may submit applications to the Commission. 

2. If the co·mmissbn judges an application admiss.ible and is in possession 

of all the available evidence, and no action under Article 9 has been 

taken against the agreement, decision or concerted practice in question, 

then it shall publish as soon as possible in the Official Journal of the 

European Communications a summary of the application and invite all 

interested third parties to submit their comments to the Commission within 

thirty days. Such publication.shall have regard to the legitimate 

interest of undertakings in the protection of their business secrets. 

3. Unless the Commission notifies applicants, within ninety days from 

the date of such publication in the Offi.cial Journal of th~ European 

Communities, that there are serious doubts as to the applicability of 

Article 85(3), the agreement, decision or conce~ted practice shall be 

deemed exempt, in so far as it conforms with the description given in 

the application~ from the prohibition for the .time already elapsed and 

for a maximum of three years from the date of publication in the Official 

Journal of the European Communities. 

If the Commission finds, after expiry of the ninety-day time Limit, 

but before expiry of the three-year period, tha~ the condit.ions for 

applying Article 85(3) are not satisfied, it shall issue a decision 

declaring that the prohibition in Article 85(1) is applicatle. Such 

decision may be retroactive where the parties concerned have given inaccurate 

inform~tion or where they abuse the exemption from the provisions of 

Article 85(1). 

i' ,. 
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' 4. If, withi~ the ninety-day time limit, the Commission notifies 

applicants as referred to in the first subparagraph of paragraph 3, it 

shall exa,ine whether the provisions of Article 85 (1) and of Article 85·<3) 
I are satisfied. 

If it finds that the provisions of Article 85(1) and of Article 85(3) are 

satisfied it shall issue a decision applying Article 85(3). The decjsion 

shall indicate the date from which it is to take effect. This date may be 

prior to that of the application. 

Article 12 

Duration ~na revocation of decisions applying Article ~5(3) 

1. Any decision applying Article o5(3) taken under Article 10(4) or u~der 
the second subparagraph of Article 11(4) shall indicate the period, for' 

which it is to be valid; normally such period shall not be less than $ix 

·years. Conditions and obligations may be attached to the decision. 

2. The decision may be renewed if the conditbns for applying Article $5(3) 

continue to be satisfied. 

I 

3. The Commission may revoke or amend its decision or prohibit specified· 

acts by the parties: 

(a) where there has been a change in any of the facts which were basic 

to the making of the decision; 

(b) where the parties commit a breach of any obligation attached to th~ 

decision; 

(c) where the decision is based on incorrect information or was inducer! 

by deceit; 

(d) where the parties abuse the exe~~tion from the provisions of Artie e 
I 

I 
~5(1) granted to them by the decision. 

! 
revoked rith In cases falling within (~), (c) or (dl, the decision may b~ 

retroactive effect. 

Article 13 

Powers 

Subject to review of its decision by the Court of Justice, the Commisshon 

shall have sole power: 
I 

( 

) 
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-to impose obligations pursuant to Af"ticle 7 ; 

- to issue decisions pursuant to Article 85<3). 

Th~ authorities of the Member States 'hall retain the power to decide whether 

any case falls within the provisions of Article 85(1) or Article 85(3), 

until such time as the 'commission has initiated a procedure with a view 

to f6rmulat;ng a decision in the case in question or has seMt notification 

as provided for in the first subparagraph of Article 11 (3). 

Article 14 

Liaisons with the authorities of the Member States 

1. The Commission shall carry out the procedures provided for in this 

Regulation in close and constant liaison with the competent authorities 

of the Member States; .these authorities shall have the right ~o express 

their views on such procedures. 

2. The Commission shall immediately forward to the competent authorities 

of the Member States copies of the complaints and applications, and of the 

most important documents sent to it or which it' sends out in the course of 

such procedures. 

3. The Advisory Committee on Restrictive Practice.s and Monopolies _in the 

Transport Industry established -by Article 16(3) of Regulation <EEC) No 

1017/68 of the Council shall be consulted prior to the taking of any decision 

following upon a procedure under Article 9 or of any decision under the 

second subparagraph of Article 11<3>, or under the second subparagraph of 

paragraph 4 of the same Article. The Advisory Committee shall -also be 
·' 

consulted prior to adopt1on of the implementing provisions provided for il'\ 

Article 27. 

4. Consultation shall take place and the Committee will deliver jts opinion 

in accordance with the rules laid down in Article 16(5) and (6) of the 

Regulation referred to in paragraph (3) of this Article. 



Article 15 

Consideration by ~e Council of questions of principle concerning the common 

transport palicy raised in connection with specific cases 

1. The Commission shall not give a decision in respect of which consultat~on 

as laid down in Article 14 is compulsory until aft~r the expiry of twenty 

days from the date on which the Advisory Committee has delivered its Opini~n. 

2. Before the expiry of the period specifjed in paragraph 1, any Member 

State may request that the Council be convened to examine with the Commiss~on 
any question of principle concerning the common transport policy which such 

Member State considers to ~e involved in the pa~~icular case for decision •. 

The Council shall meet within thirty days from the request by the Member 

State concerned for tne sole purpose of considering such questions of 

principle. 

The Commission shall not give its decision until after the Council meeting, 

3. Further, the Council may at any time, at the request of a Member State . . 
or of the Commission, consider general questions raised by the implementat on 

of the competition policy in the sea transport sector. 

4. In all cases where the Council is asked to meet to consider under 

paragraph 2 questions of principle or under paragraph 3 general questions, 

the Commission shall, for the purposes of this Regulation, take· into accou t 

the policy guidelines which emerge from that meeting. 

Article 16 

(deleted) 

• 
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Article 17 

Requests for information 

1. In carryins out the duties assigned to it by this Regulation, the 

commission may obtain all necessary information from the Governments and 

competent authorities of the Member States and from undertakings and 

associations of undertakings. 

2. when sending a request for "information to an undertaking or association 

of undertakings; the Commission shall at the same time forward a copy of the 

request to the competent authority of the Member State in whose territory the 

seat of the undertakings is situated. 

3. In its request, the Commission shall state the legal basis and the purpose 

of the request, and also the penalties provided for in Article 20C1l(bl for 

supplying incorrect information; 

"4. The owners of the undertakings or their representatives and, in the 

case of legal perso~s,· companies or firms, or of. associations having no 

legal personality, the person authorised to represent them by l~w or by 

their constitution, shall be bound to supply the information requested. 

5. Where an undertaking or association of undertakings does not supply 

the information requested within the "time limit fixed by the Commission, 

or supplies incomplete information, the Commission shall by decision require 

tne information to be supplied. The decision shall specify what information 

is required, fix an appropriate time ,Limit within which it is to" be supplied 

and indicate the penalties provided for in Article 20C1l<bl and Article "21C1lCcl 
and the right to have the decision reviewed by the Court of Justice. 

' 
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6. The Commis~ion shall at the same time forward a copy of its decision 

to the competent authority of the Member State in whose territory the ser· t 

of the unoertaking or association of undertakings is situated. 

Article 1il 

Investioations by the authorities of the Member States 

1., At the request of the Commission, the competent authorities of the 

Member States shall undertake the investigations which the Commission 

considers to be necessary under Article 19(1); or which it has ordered 

by decision pursuant to Article 19(3). The officials of the competent 

authorities of the Member States responsible for conducting these invesri

gations shall exercise their powers upon production of an authorisation in 

writing issued by the competent authority of the Member State in whose ! 

territory the investigation is to be made. Such authorisation shall 

specify the subject matter and purpose of the investigation. 

2. If so requested by the C~mmission or by the competent authority of ;the 

Member State in whose territory the investigation is 

officials of the Commission may assist the officials 

carrying out their duties. 

Article 19 

Investigating powers ·of the Commission 

to be made, the 
! 

of such authority :in 

1. In carrying out the duties assigned to it by this Regulation, the 

Commission m~y undertake all necessary investigations into undertaking 

and associations of undertakings. To this end-the officials authorise 
• by the Commission are empowered;. 

(a) to examine the books and other business records; 

(b) to take copies of or extracts from the books and business records; 

(c) to ask for oral explanaions' on the spot; 

(d) to enter any premises, Land and vehicles of undertakings. 
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2. The officials of the Commission ~uthorised for the purpos~ of these 

investigations shall exercise their pcwers upon production of an 

authorisalion in writing specifying the subject matter and purpose of the 

investigation and the p'enalties provided for in Article 20(1)(c) in cases 

Jl 

l· 
I 

where productt·on of the required books or other tl-~iness records is incomplete. ·:· .• 

In cood time before the investigation, the Commission shall' inform the 

competent authority of the Member State in whose territory the same is to 

be made of the investigation and of the identity of the authorised officials. 

3. Undertakings and associations of undertakings shall submit to 

investigations ordered by decision of the CoTmission. The decision shall 

specify the subject matter and purpose of the investigation, appoint the 

date on which it is to begin and indicate the penalties provided for in 

Article 20(1)(c) and Article 21(1)(d) and the right to have the decision 

reviewed by the Court of Justice. 

4. The Commission shall take decisions referred to in paragraph 3 after 

consultation with the competent authority of the Member State in whose 

territory the investigation is to be made. 

5. Officials of the competent authority of the Member State in whose 

territory the investigation is to be made, may at the request of such 

authority or of the Commission, assist the officials of the Commission in 

carrying out their duties. 

6. Where an undertaking opposes an investigation ordered pursuant to this 

Article, the Member State concerned shall. afford the necessary assistance to 

the officials authorised by the Commission to enable them to make their 

investigation. Member States shall apply, mutat~s mutandis, the measures 

taken pursuant to Article 21(6).of Regulation (EEC) No 1017/68 of the 

Council. 

Article 20 

Fines 

1. The Commission may by decision impose on undertakings or associations 

of undertakings fines of fr6m on~ hundred to five thousand units of account 

where, intentionally or negligently: 
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(a) ~hey supply incorrect or misleading information, or in an application 

in ~ corMunication pursuant to Article 5(2) · 
pursuant to Article 11; or 

(b) they supply incorrect inform6tion in response to a request m~de 

pursuant to article 17 (3) or (5), or do r~t supply 

information within the time limit fixed by a decision taken under 

Article 17(5); or 

(c) they produce the required books or other business records.in incomplete 

form during investigations under Article 1~ or Article 19, or refuse, 

to submit to an investigation ordered by decision issued in 

implementation of ~rticle 19(3). 

2. The Commission may by decision impose o~ undertakings or associat~o~s 

of undertakings fines of from one thousand to one million units of accoJnt, 

or a sum in excess thereof but not exceeding 10% of_ the turnover in the· 

preceding business year of each of the undertakings participating in.the 

infringement, where e·ithef' intentionally or negligently: 

(a) they infringe Article 85(1) or Article 86 of the Treaty, or do not 

compty with an obligation imposed under Article 7 of this Regulation; 

(b) they commit a breach of any obligation imposed pursuant to Article 5 or 
to Article 12 {1). 

In fixing the amourit of the fine, regard shalL be had both to the grav ty 

and to the duration of the infr-ingement. 

3. Article 14 <3> ano C4> and Article 15 shall apply. 

4. Decisions taken pursuant to paragraphs 1 and 2 shall not be of 

law nature. 
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Article 21 

\ 
Periodic penalty payments 

1. !The Commission may by decision impose on undertakings or associations 

of undertakings periodic penalty payments of from fifty to one thousand 

units of account per day, calculated from the date appointed by the deci$ion, 

in order to compel them: 
I 

(a) to put an end to an infringem~nt of Article 85(1) or Article 86 of 

the Treaty the termination of which it has ordered pursuant 

to Article 10 or to comply with an obligation imposed pursuant to 

Art'; c le 8 ; 

(b) to refrain from any act prohibited under Article 12(3); 

(c) to supply complete and correct information which it has requested 

by decision taken pursuant to Article 17(5); 

(d) to submit to an investigation which it has -ordered by decision taken 

pursuant to Article 19(3). 

2. Where the undertakings or associations of undertakings hawe satisfied 

the obligation which it was the purpose of the periodic penalty payment 

to enfdrce, the Commission may fix the total amount of the periodic 

penalty payment at a lower figure than that which would arise under the 
' original decision. 

3. Article 14(3) and (4) and Article 15 shall apply. 

Article 22 

Review by the Court of Justice 

The Court of Justice shall have unlimited jurisdiction within the meaning 

of Article 172 of the Treaty to revie• decisions whereby the Commission 

has fixed ~ f~ne or periodic pen~L:y pay~0nt; it may c~ncel, reduce or 

inrre~s~ the fine or periodic penalty ~ayment imposed. 
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Article 23 
. . 

Unit of a.ccount 

For the purpose of applying Articles 20 to 22 the unit of account shall 

be that adopted in dra~ing up the budget of the Community in accordance 

with Articles 207 and 209 of the Treaty. 

Article 24 

Hearing of the parties and of third persons 

1. Before taking decisions as provided for in Articles 10,11(3), second 

subparagraph, z.nd 11(4), 12(3), 20 and 21, the Commission shall give tMe 

undertakings or associations of undPrtakings concerned the opportunity 

of being heard on the ~atters to ~hich the Commission has taken object~on. 

2. If the Commission or the competent authorities of the Member States 

consider it necessary, they may also hear other natural or Legal persons. 

Applications to be heard on the part of such persons where they show a· 

sufficient interest shall be granted. • 

3. Where the Commission intends to give negative clearance pursuant t 

Article 85(3) of the Treaty, it shall publish a summary of the relevan 

agree~ent, decision or concerted practice and invite all interested th rd 

parties to submit their observations ~ithin a time limit ~hich it shal 

fix being not Less than one month. Publication shall have regard to the 

Legitimate interest of undertakings in the protection of their businesJ 
I 

secrets. ' 

Article 25 

Professional secrecy 

1. Information acquired as a result of the application of Articles 16 

to 19 shall be used only for the purp0~e of the relevant ~equest or 

investigation. 

.• 

2. loiithout prejudice to the provisions of Articles 24 and 26, the Como1issio~ 
and the competent authorities of the Me~ber States, their offi:ials and 

ether serval'\ts shall not disclose infcrrr.ation acquired by them .lS a resJLt 
! 

of professional secrecy. 
of the application of this Regulation and of the kind covered by the o1'Ligation 
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3. The provisions of paragraphs 1 and 2 shall not prevent publication 

of general information or surveys which do not contain information 

relating to particular undertakings or associations of undertakings. 

Article 26 . 
• 

Publication of de~isions 

1. The Corr.mission shall publish the decisions which it takes pursuant 

to Articles 10,11(3), second subp~ragraph, 11(4) and 12(3). 

)5 

2. The P•·blication shall state the .. names of the parties and the main 

content of the decision; it shall have regard to the legitimate int~rest 

of undertakings in the protection of their business secrets. 

Article 27 

Implementing provisions 

The Co~nission shall have power to adopt implementing provisions concerning 

the scope of the obligation of communication pursuant to 

Artkle 5(2) the form, content and other details of complaints 

pursuant to Article 9, applications pursuant to Article 11 ahd t~e 

hearings provided for in Article 24(1) and (2). 

Article 28 

Entry into force 

'This Regulation shall enter into force on 

This Regulation shall be binding in its entirety and directly applicable 
in all Member States. 

' 

----··· -··· ----------·-··-·----···· ........... _______ , ___ ·--- ·--
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