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EXPLANATORY MEMORANDUM 

I NTROIIII CTION 

I. On 4 October I 995 the Commission adopted a Proposal ti1r a Directive· on the 
supplementary supervision of insurance umlc1·takings in an insurance group!. The 
proposal was submitted to Parliament and Council by letter on 20 October 1995. 

2. At its 334'h plenary session on 27 March 1996, the Economic and Social Committee 
adopted a favourable opinion2 on the Proposal for a Directive and suggested certain 
amendments. 

3. The Parliament adopted a legislative resolution embodying its opinion3 _on the 
Commission's Proposal for a Directive at its plenary session on 23 October !997. 
The Parliament's opinion includes 24 amendments. A large number of these 
amendments, which will contribute to clarify and improve the Proposal, were 
accepted by the Commission, some totally, others in part, either in accordance with 
their spirit or with some adaptation of their text. 

4. The ;tmendcd proposal has been drafted to take account of the opinions of both 
institutions. 

COMMI:NTS ON Tim AMt:NI>MICNTS INTitOI>UCICD INTO Tllli: l'ROPOSAL 

5. Article I (b) [new] 

A definition of 'third country insurance undertaking' has been introduced in the text 
in order to be able to incorporate Parliament's Amendment N° 7, relating to the 
definition of 'mixed activity insurance holding company'. This amendment refers to 
third country insurance undertakings, a term which was not defined in the initial 
Proposal, although it was implicitly referred to in Article 9(2). The definition will 
also contribute to a clearer understanding of Annex I. 

6. Article I (d) and (c) [formerly, Article !(c) and (d)] 

2 

3 

4 

A rdcrence to the whole of Article I or Directive 83/J49/EEC4 (the initial Proposal 
only referred to paragraph I) has been introduced in the dclinitions of 'parent 
undertaking' and 'subsidiary' to take partial account of Parliaments' Amendment 
N°' I and 2. This change will permit the inclusion in the definition of cases of 
effective dominant influence as provided for in Article 1(2) of Directive 
83/349/EEC. llowevcr, since the application of Article I (2) depends on Member 
States' discretion, the last sentence of the definitions contained in the initial 
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Proposal has been maintained in order to pem1it the competent authorities to assess 
where a dominant influence is exercised. This assessment by the competent 
authorities is considered necessary so lhallhcy can properly pcrli1rm their prudential 
duties. 

7. Article I (I) jltlflltcrly. i\rtide l(ell 

A reli:rence In Article 17. lirsl sentence. nf I >irectiw 7X/(,(,0/LL( '' has been 
introduced into the dclinition of a 'participation" in order to lake partial account of 
Amendment N" 1 adopted hy the Parliament. In this way the qualitative criterion of 
"durahle link" provided ll1r in this Article is relleclcd in the dclinition. Nevertheless. 
the automatic criterion of the 20% threshold has been kept in the text. Legal 
certainty is required on such an important element to determine the scope of 
application of the Directive. 

8. Article I G) [formerly, Article l(i)] 

In accordance with Amendment N° 7 as proposed by Parliament, the definition of 
'mixed activity insurance holding company' has been clarified by specifically 
excluding li·01n its scope 'lhird country insurance undertakings' and 'reinsurance 
UJidertakings". 

'>. Article(, 

As suggeskd hy the Pari iamcnl ( Amenthnenl N" I 0) changes have been introduced 
into paragraph I of this Arliclc in order to ensure lhal direct access to the 
inli,rmalion concerning an underlaking of lhc group is only granted when such 
information is not communicated by the insurance undertaking subject to 
supplementary supervision. Minor drafting changes have also been made in this 
paragraph to avoid unnecessary repetition. 

A reference to paragraph I has been introduced into paragraph 3 of this Article to 
correct an omission in the initial Proposal. 

I 0. Article 9 (I) 

The text has hccn improved to take account of Parliament's Amendment N° 11. 

II. Arlick II 

In paragraph I of this Article. the dale of implemenlation of the Direclive has been 
revised to lake account of the expected timetable. A new pantgraph 2 has heen 
introduced in nrder In sped ly the lirsl linancial year I<Jr which the supplementary 
supervision provided li1r in the Directive should apply. 

As requested by Parliament (Amendment N° 12) a new paragraph 6 has been 
included whereby the Commission shall submit a report to the Insurance Committee 
on the implementation of the Directive and, where appropriate, on any need for 

Fourth Company Law Directive: OJ W L 222, 14.08.1978, p. II. 
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further harmonization in this area. The deadline for the preparation of this report is 
live years. After consultation with the national experts, this deadline has been 
considered more appropriate in order properly to assess the functioning of the 
supervisory mechanism provided for in the Directive. 

12. Annex I. section l.A 

References to the First Insurance Directives lmvc been introduced in order to take 
account of Amendment N° I J by Parliament. References to the Third Insurance 
Directives, also requested by Parliament, have not been included since, in 
accordance with the usual rules for drafting legal instruments in the Community, a 
reference to the original Directive is sufficient where a reference to the amending 
Directive is already contained in the recital or in' other parts of the text. 

13. Annex I, section l.C [formerly, second part of section !.B) 

Changes to this section have been made in order to take partial account of 
Amendment N° 14 by Parliament, and have been incorporated in a separate section, 
under "C". Elements that were totally excluded from the calculation in accordance 
with the initial Proposal are now accepted with no restriction where they concern the 
participating insurance undertaking at the level of which the calculation of the 
adjusted solvency situation is being performed. They are also accepted, where they 
concern related insurance undertakings, insofar as they are eligible to cover the 
solvency margin requirement of that related undertaking. In addition, the 
admissihility of these clements must be consistent with. the elimination of double 
gearing of capital: a sentence making reference to seetion B has therefore been 
introduced at the beginning of the new section C. 

Other elements whose inclusion was requested by the Parliament have not been 
mentioned in this section, since either they are already included in the general 
references contained in section !.A of Annex I, or they are not admissible under the 
insurance directives for the cover of the solvency margin requirement. 

14. Annex I, section l.D [formerly, section I. C) 

The wording of this section has been modified as requested by Parliament 
(Amendment N° 15). The definition of the 'proportional share' (a footnote in the 
initial Proposal) has been inserted in the main text. In order to clarify the initial 
Proposal, explicit references have been made to the different calculation methods 
laid down in Annex I. 

IS. Annex I. section I.E jli1rmcrly, section l.DI 
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A reference to the Insurance Accounts Directive (Directive 91/674/EEC6) has been 
introduced in order to take into account Amendment N° 16 as requested by 
Parliament. 

OJ N" L 374, 31.12.91, p. 7. 
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16. Annex I, section 2.1 

The wording of the last paragraph of this section has been modified as also 
requested by Parliament (Amendment N° 17). The waiver provided for in the initial 
Proposal where participations are held within one Member State has been extended 
to the case where the participating undertaking of the insurance undertaking is 
located in another Member State. llowever, the usc of the waiver in cross-border 
situations has been made subject to the condition that the competent authorities 
concerned have reached an agreement, in order to ensure that supervisiOn is 
effective. Drafting changes have also been made with a view to facilitating the 
understanding of this section. 

17. Annex I, section 2.3 

As rcqucstec.l by Parliament (Amendment N°' 18 and 19), funds of an insurance 
holding company arising from outside the group have been recognised. In order to 
avoid that any kind of debt held by an insurance holding company is automatically 
considered as equivalent to own funds, it has been provided that the debt has to fulfil 
the same conditions as in the First Insurance Directives (as amended by the Third 
Insurance Directives) concerning subordinated loan capital, cumulative preferential 
shares, other securities with no specified maturity date and other instruments. 

18. Annex I, section 3 

Following Amendment N° 27 requested by Parliament, the exact treatment of 
related third country insurance undertakings, which was implicit in Annex I of the 
initial Proposal, has been specified. In principle, the EU solvency margin rules, 
which apply to the participatii1g insurance undertaking, should also be used in 
relation to related insurance undertakings in order to assess the adjusted solvency 
situation of that participating undertaking. llowevcr, where a related insurance 
undertaking is situated in u thirc.l country in which a solvency margin requirement 
comparable to that of the EU is enforced, that requirement may be recognised in 
performing the calculation. 

19. Annex I, section 4 

This section has been deleted in accordance with Amendment N° 21 of Parliament. 

20. Annex II, sections 2.1 and 2.2 

Changes have been made to these sections in order to take into account Amendment 
N°' 23 and 24 as requested by Parliament. The same comments as for section 2.3 of 
Annex I (paragraph 17 of this Explanatory Memorandum) apply. 
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Ana·111lcd Proposal fur :t l•:urop~llll l'arliam~nt mul Council J)ircctivc on the supplementary 
supervision of insurance uJu.Jrrtakin~s in -.tn insurance group 

INITIAL PROPOSAL AMENili.:J> PROPOSAL 
---- ---'-'-'-'--'-'"-'-'"-'---'"'-~'-"--'-=c---------'-"'~"-"'~-'--'-~'-'--'"-=-=c-----

THE EUROPEAN PARLIAMENT AND TilE THE EUROPEAN PARLIAMENT AND THE 
COUNC!L OF THE EUROPEAN UNION, COUNCE" OF THE EUROPEAN UNION, 

'-bving regard to the Treaty establishing the UNCHANGED 
Eurorcan Community, and in particular 
1\rtick 57 (2) thereof, 
Having regard to the proposal !rom the 
Commission, 
1laving rcgnrd to the opinion of the Economic 
"tld Social Committee, 
i\cting. in acctnd:nlCL' with the procedure referred 
to iu Article I X'lh of the Treaty, 

Whereas Council Directive 73/23'>/1"\C of 24 lJNClli\N(iED 
July I 'J73 on the coordination ol' laws, 
regulations and administrative provrswns 
relating to the taking-up and pursuit of the 
business of direct insurance other than life 
assurance(!>, as last amended by European 
Parliament and Council Directive 95/26/Ec<'> 
and Council Directive 79/267/EEC of 5 March 
1979 on the coordination of laws, regulations 
and administrative provisions relating to the 
taking-up and pursuit of the business of direct 
life as~urancc0 , as last amended by DirCctivc 
95/26/1\C require insurance undertakings to 
possess a solvency margin~ 

Whereas, as a result of Council Directive UNCIIANGED 
'>2/4'1/FIT of I X June I 'l'l2 on the coordination 
or laws, regulations and administrative 
provisions relating to direct insurance other than 
life assurance and amending Directives 
7:\/239/EEC and XXI:\57/FFC (third non-lire 
assurance Directive)''>, and Council Directive 
92/96/EEC of 10 November 1992 on the 
coordination of laws, regulations and 
administrative provisions relating to direct life 
assurance and amending Directives 79/267/EEC 
and 90/619/EEC (third life assurance 
Directive)<'>, the taking-up and the pursuit of the 
business of insurance is subject to the granting 
of a single authorization issued by the competent 
authorities of the Member State in which an 
insurance undertaking has its head office; 
whereas such authorization allows an 
undertaking to carry on business throughout the 
Community, under the right of establishment or 
the li·L"Cdom to provide services; whereas the 
competent authorities of home Member States 
arc n.:sponsihle fi1r monitoring the linancial 
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INITIAL I'IUU'OSAL 
. hcaliilofinsurancc undertakings, including their 
state of solvency; 

AMI<:NUEU l'ltOI'OSAL 

Whereas measures involving supplementary UNCHANGED 
supervision on insurance undertakings in a 
group should enable the authorities supervising a 
parent insurance undertaking to make a more 
soundly based judgement about the financial 
situation of that insurance undertaking; whereas 
supplementary supervision should take into 
account certain undertakings which arc presently 
not subject to supervision under Community 
directives; whereas this Directive docs not in . 
any way imply that Member Stales arc required 
to pby a supervisory role in relation to those 
undertakings standing alone; 

Whereas insurance undertakings in a single UNCHANGED 
insurance market engage in direct competition 
with each other and the standards pertaining to 
capital requirements must therefore be 
equivalent; whereas, to that end, the criteria for 
determining supplementary supervision must not 
be left solely to Member States; whereas the 
adoption of common basic standards will be in 
the best interests of the Community in that it 
will prevent Distortions of competition and will 
strengthen the Community insurance system; 
whereas it is necessary to eliminate certain 
differences between the laws of the Member 
States as regards the prudential rules to which 
insurance undertakings that are part of a group 
arc subject; 

Whereas it is necessary to calculate an adjusted UNCIIANGED 
solvency situation li.1r insurance undertakings in 
a group; whereas d i llcrcnt methods arc applied 
by some authorities in the Community to take 
into account the effects on the financial position 
of an insurance undertaking in a group; whereas 
the principle is accepted that these methods are 
prudentially equivalent; 

Whereas the approach adopted consists in UNCHANGED 
bringing about such harmonization as is 
essential, necessary and sufficient to achieve the 
mutual recognition of prudential control systems 
in this field; 

Whereas certain provisions of this Directive UNCHANGED 
define minimum standards; whereas a home 
Member State may lay down stricter rules illf 
insurance undertakings authorized by its own 
competent authorities; 
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INITIAL PROPOSAL AMENDED PROPOSAL 
Whereas this Directive is concerned solely with UNCHANGED 
cases where one insurance undertaking is owned 
wholly or in part by another insurance 
undertaking or holding company; whereas the 
supervision or individual insurance undertakings 
hy the competent authorities remains an 
essential principle of insurance supervision; 

Whereas the compl'lent authorities must at least l INCIIANOED 
haw thl· n•ca11S of ohtaining fro111 all 
umkrtakings within a group the inl(umation 
necessary li1r the perlilflnancc of their function; 
whereas cooperation between the authorities 
responsible for the supervision of insurance 
undertakings as well as between the authorities 
responsible for the supervision of different 
financial sectors must be established; 

Whereas certain types of intra"group UNCHANGED 
transactions can affect the financial position of 
an insurance undertaking; whereas the 
competent authorities should determine whether 
intra-group transactions are concluded in 
principle according to normal market conditions; 
whereas the application of this general principle 
docs not imply that intra-group transactions 
concluded on other terms should be prohibited 
under all circumstances; whereas it is therefore 
tlcsirahlc that the compdcnt authorities monitor 
su~l1 lransactitms~ 

Whereas this Directive will, in particular, ensure UNCHANGED 
the homogeneous application throughout the 
Community of prudential rules established by 
other Community legislation and facilitate the 
taking-up and pursuit of the business of 
insurance; whereas application of this Directive 
must be aimed at, in particular, protecting the 
interests of the policyholders of insurance 
undertakings; 

Whereas the application of this Directive UNCHANGED 
requires complicated adaptations to be made to 
the laws of certain Member States in the fields 
of prudential supervision, company law and 
taxation, and that these adaptat.ions therefore 
justify that these Memher States may apply the 
tlclinition of a participation in another 
undertaking at the level of 25% of the capital or 
the voting rights until I July 2001 at the latest, 
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INITIAL I'IU>I'OSAL 

HAVE ADOPTED THIS DIRECTIVE: 

Article I 
Definitions 

For the purpose of this Directive: 

(a) 'insurance undertaking' means an 
undertaking which has received official 
authorization in accordance with Article 6 of 
Directive 73/239/EEC or Article 6 of Directive 
79/267/EEC; 

(b) 'reinsurance undertaking· means an 
undertaking which only accepts risks ceded by 
an insurance undertaking or other reinsurance 
undertakings established in the Community or in 
a third country; 

(c) 'parent undertaking' means a parent 
undertaking within the meaning of Article I (I) 
of Council Directive 83/349/EEC''l and any 
undertaking which, in the opinion of the 
competent authorities, ciTectivcly exercises a 
dominant influence over another undertaking; 

(d) 'subsidiary' means a subsidiary undertaking 
within the meaning of Article I (I) or Directive 
RJ/l49/FEC and any undertaking over which, in 
the opinion of the competent authorities, a 
parent UIH.Iertaking cfTcctivcly exercises a 
dominant influence. All subsidiaries of 
subsidiary undertakings shall also be considered 
subsidiaries of the undertaking that is their 
original parent; 

(e) 'participation' means the ownership, direct or 
indirect, of 20 % or more of the voting rights or 
capital of an undertaking; 

(1) 'participating undertaking' means an 
undertaking which is either a parent undertaking 
or an undertaking which holds a participation; 

AMENDED I'HOPOSAL 

I lAVE ADOPTED THIS DIRECTIVE: 

Article I 
Definitions 

UNCHANGED 

UNCHANGED 

~ 'reinsurance undertaking' means an 
undertaking which only accepts risks ceded by 
an insurance undertaking or other reinsurance 
undertakings established in the Community or in 
a third country; 
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@ 'parent undertaking means a parent 
undertaking within the meaning of Article I LJ 
of Council Directive 83/349/EEC''l and any 
undertaking which, in the opinion of the 
competent authorities, effectively exercises a 
dominant influence over another undertaking; 

{<!) 'subsidiary' means a subsidiary undertaking 
w1thin the meaning of Artklc I L.J.. of Din:ctivc 
831349/EEC and any undertaking over which, in 
the opinion of the competent authorities. a 
parent undertaking effectively exercises a 
dominant influence. All subsidiaries of 
subsidiary undertakings shall also be considered 
subsidiaries of the undertaking that is their 
original parent; 

ig) 'participating undertaking' means an 
undertaking which is either a parent undertaking 
or an undertaking which holds a particip<Jtion; 



INITIAL PROPOSAL 
(g) 'related undertaking' means either a 
subsidiary or any other undertaking in which a 
participation is held; 

(h) 'insurance holding company' means an 
undertaking other than an insurance undertaking, 
the subsidiary undertakings of' which arc 
exclusively or mainly insurance or reinsurance 
undertakings, one at least of' such subsidiaries 
hciu~ an insurance urHicrlakiug~ 

(i) 'mixed activity insurance holding company' 
means a parent undertaking, other than an 
insurance holding company or an insurance 
undertaking, the subsidiaries of which include at 
least one insurance undertaking; 

(j) 'competent authorities' means the national 
authorities which are empowered by law or 
regulation to supervise insurance undertakings. 

Article 2 
§_~p_<; 

Subject to the proviSIOns of' Article J, this 
Directive shall apply to insurance undertakings 
which have their registered olliccs in the 
( 'ommunity. 

Article 3 
Supplementary supervision of insurance 

undertakings in a group 

L In addition to the provisions of Directives 
73/239/EEC and 79/267/EEC laying down the 
rules for the supervision of insurance 
undertakings, Member States shall provide that 
the supervision of any insurance undertaking 
which is a participating undertaking of at least 
one insurance undertaking or reinsurance 
undertaking shall be supplemented to the extent 
and in the manner prescribed in Articles 5, 6, 8 
and 9. 

2. Fvery insurance undertaking the parent 
undcrtakin~ or which is an insurance holding 
company which has its registered ol'licc in the 
Community shall be subject, to the extent and in 
the manner prescribed in Articles- 5 (2), 6, 8 
and 10, to supplementary supervision. 
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AMENDED PROPOSAL 
(h) 'related undertaking' means either a 
sUbsidiary or any other undertaking in which a 
participation is held 

ill 'insurance holding company' means an 
undertaking other than an insurance undertaking, 
the suhsidiary undertakings or which arc 
exclusively or mainly insurance or reinsurance 
undertakings, one at least or such suhsidiarics 
being an insurance undertaking; 

ill 'mixed activity insurance holding company' 
means a parent undertaking, other than an 
insurance undertaking_,J! third co~ insurance 
undertakin~, a reinsurance uncle ns or an 
insurance olding company, the substdlaries of 
which include at least one insurance 
undertaking; 

{!52 'competent authorities' means the national 
authorities which are empowered by law or 
regulation to supervise insurance undertakings 

l INCIIANCiED 

Article 2 
~cope 

Article 3 
Supplementary supervision of insurance 

unaertakmgs in a group 

UNCHANGED 

l INCIIANOFI> 



INITIAL I'IUII'OSAL AMI•:Nmm I'ROI'OSAL 
1. Fvl'ly in~"":z,;u:,~. 11nd~rtakini- the -~~)tll:e,lt I IN( 'llANO ED 
un<krtaking ol' which is a mixed activity 
insnran~e holding L'OlHpany which has its 
registered oJ'Iicc in the ( 'ommunity shall he 
subject, to the ext"''' and in the manner 
prescribed in Articles 5 (2), 6 and H, to 
supplementary supervision. 

4. The exercise of supplementary supervision in UNCHANGED 
accordance with this Article shall not in any way 
imply that the competent authorities are required 
to play a supervisory role in relation to the 
insurance holding company or mixed activity 
insurance holding company or reinsurance 
undertaking standing alone. 

5. Member Stales or the competent authorities UNCHANGED 
responsible ({)r exercising supplementary 
supervision may decide that in the cases listed 
below an insurance undertaking or other 
undertaking which is a subsidiary or in which a 
participation is held need not be included in the 
supplementary supervision: 

- if the undertaking that should be included is 
situated in a third country where there arc legal 
impediments to the transfer of the necessary 
information; 

- if, in the opinion of the competent authorities, 
the undertaking that should be included is of 
negligible interest only with respect to the 
objective of monitoring insurance undertakings; 
or 

- if, in the opinion of the competent authorities, 
the inclu•ion of the linanciul situation of the 
un<lcrlaking in the calculation of the adjusted 
solvency situation would he inappropriate or 
misleading as lior as the 11hjectivcs of the 
supplementary supervision of insurance 
undertakings arc concerned. 

Article 4 Article 4 
Competent authorities for exercising 

supplementary supervision 
Competent authorities for exercising 

supplementary supervision 

I. The supervision referred to in Article 3 shall 
be exercised by the competent authorities of the 
Member State that authorized the insurance 
undertaking under Article 6 of Directive 
73/239/EEC or Article 6 of Directive 
79/267/EEC. 

UNCHANGED 

2. Where Member States have more than one UNCHANGED 
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INITIAL l'IHH'OSAJ, 
competent authority l(w the prudential 
SU_PCrVISIOn ol' insurance undertakings and 
rcmsurancc undertakings, Member States shall 
take the requisite measures to organize 
coordination between such authorities. 

Article 5 
Availability and quality of information 

I. Member States shall prescribe that the 
competent authorities shall require that, in any 
insurance undertaking, which is a participating 
undertaking or related undertaking of one or 
more insurance undertakings, insurance holding 
C<lmpanics tlr reinsurance undertakings. there arc 
adequate internal control mechanisms f(Jr the 
production of any data and inf(mnation which 
would he relevant l<lr the purposes of 
supervision in accordance with this Directive. 

2. Member States shall take the necessary steps 
to ensure that there are no legal impediments 
preventing the undertakings that are subject to 
the supervision referred to in Article 3, and tbeir 
related undertakings and participating 
undertakings. from exchanging amongst 
themselves any information which would be 
relevant for the purposes of supervision in 
accordance with this Directive. · 

Article 6 
Access to information 

I. Member States shall provide that their 
competent authorities responsible f(lr exercising 
the supervision referred to in Article J shall have 
access to any ini(mnation which would be 
relevant f(lr the purpose of supervision of an 
insurance undertaking which has participating 
undertakings, related undertakings or related 
undertakings of participating undertakings in the 
insurance undertaking. The competent 
authorities may address themselves to the 
undertakings concerned directly to ensure the 
communication of the required information, or 
they may receive such information through the 
insurance undertaking. 

2. Member States shall provide tbat tbeir 
competent authorities may carry out, within their 
territory, themselves or through the intermediary · 
of persons they appoint for that purpose, on-the­
spot verification of the information received 
under paragraph I. 

AMI•:NJHW l'IHH'OSAL 

Article 5 
Availability and quality of information 

UNCHANGED 

UNCHANGED 

Article 6 
Access to information 

I. Member States shall provide that their 
competent authorities responsible for exercising 
supplemcntar0 supervision referred to in 
Article 3 sha have access to any information 
which would be relevant lor the purpose of 
supervision of an insurance undertaking r ... ] 
subject to such supplcmentara; supervision. The 
competent authorities may ad ress themselves to 
tbe undertakings concerned directly to ensure the 
communication of tbe required information, r ... ] 
only when such information has been re6ueStea 
from the msurance undertakmg and 1t as not 
been supplied by it. 

UNCHANGED 

3. Where, in applying paragraph 2, the 3. Where, in applying paragraphs I and 2, the 
competent authorities of one Member State wish competent authorities of one Member State wish 
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INITIAL I'IHWOSAL 
in specilic cases to verify the inl(mnation 
concerning an insurance undertaking situated in 
another Member State, they must ask the 
cmnpctent authorities of that other Member 
State to have that verification carried out. The 
authorities which receive such a request, must, 
within the framework of their competence, act 
upon it either by carrying out the verification 
themselves, by allowing the authorities who 
made the request to carry it out, or by allowing 
an auditor or expert to carry it out. 

Article 7 
( :<>."''.''E~I_tiol! !J_ct w cc n c< '_ll!I''::!c n t aut hori tics 

I. Where insurance undertakings arc tlirectly or 
indirectly related, or have a common 
participating undertaking and are established in 
dirtcrent Member States, the eompctcnt 
authorities of each Member State shall 
communicate to each other all relevant 
information which may allow or aid the exercise 
of supervision in the framework of this 
Directive. • 

2. Where an insurance undertaking and a credit 
institution as defined in Council Directive 
77/780/£mcm or investment firm as defined in 
Council Directive 9]/22/EEC1' 1 arc directly or 
indirectly related, or have a commo1\ 
participating undertaking, the competent 
authorities and the authorities entrusted with the 
public task of supcrv1smg those other 
undertakings shall cooperate closely. Without 
pn_:judiee to their respective responsibilities, 
those authorities shall provide one another with 
any inlormation likely to simplify their task, in 
particular in the framework of this Directive. 

3. Information received pursuant to this 
Directive and, in particular, any exchange of 
information between competent authorities 
which is provided for in this Directive shall be 
subject to the obligation of professional secrecy 
defined in Article 16 of Directive 92/49/EEC 
and Article 15 of Directive 92/96/EEC. 
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AMENI>Eil l'IWI'OSAL 
in specilic cases to verily the information 
concerning an insurance undertaking situated in 
another Member State, they must ask the 
competent authorities of that other Member 
State to have that veritication carried out. The 
authorities which receive such a request, must, 
within the framework of their competence, act 
upon it either by carrying out the verification 
themselves, by allowing the authorities who 
made the request to carry it out, or by allowing 
an auditor or expert to carry it out. 

Article 7 
( 'ooperation between competent authorities 

lIN( 'IIAN( iED 

2. Where an insurance undertaking and a credit 
institution as defined in Council Directive 
77/780/EEC® or investment firm as defined in 
Council Directive 93/22/EEC('J) are directly or 
indirectly related, or have a common 
participating undertaking, the competent 
authorities and the authorities entrusted with the 
public task or supervlsmg those other 
undertakings shall cooperate closely. Without 
prc:judice to their respective responsibilities, 
those authorities shall provide one another with 
any inlormation likely to simplify their task, in 
particular in the framework of this Directive. 

UNCHANGED 
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Article 8 
Intra-group transactions 

AMENDE!> PROPOSAL 

Article 8 
Intra-group transactions 

I. With a view to cstahlishing, whether lJNCIIANGED 
transactions arc. in principle. carried out 
acconling, to normal markd conditions. Mcmhcr 
StatL·s shall providL· that the competent 
authoritiL'S 1nonitor: 

(a) the transactions referred to in paragraph 2 
between an insurance undertaking and: 

(i) a related undertaking of the insurance 
undertaking,; 
(ii) a participating undertaking in the insurance 
undertaking; 
(iii) a related undertaking of a participating 
undertaking in the insurance undertaking; 

(b) the transactions referred to in paragraph 2 
between the insurance undertaking and a natural 
person which holds a participation in: 

(i) the insurance undertaking, or any or its related 
undcrtak ing,s; 
(ii) a participating, undertaking, in the insurance 
undcrtak i ng,; 
(iii) a rchJtcd undertaking of a participating, 
undertaking, in the insurance undertaking,. 

2. Memhcr States shall require at least an annual UNCIIANGED 
reporting, by the insurance undertaking, to the 
competent authorities· of the transactions as 
described in paragraph 1, concerning in 
particular significant: 
-loans, 

guarantees and other off-balance sheet 
transactions, 
- elements eligible for the solvency margin, 
- investments. 
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Art ide 9 

J\djustcd solvency requirement 

I. Subject to Article ~ (I), Member States shall 
require that an adjusted solvency calculation 
shall be carried out in accordance with Annex I. 

2. The calculation described in Annex I shall 
include a related undertaking or participating 
undertaking which has its registered office in a 
third country and which is: 

- an undertaking which, if it were established in 
the Community, would be required to have an 
authorin1tion in accordance with Article 6 of 
Directive 73/23'9/EEC or Article 6 of Directive 
791267/EEC, 
- a reinsurance undertaking, or 
-an insurance holding company. 

3. If the adjusted solvency situation is negative, 
the competent authorities shall take appropriate 
measures at the level of the relevant insurance 
undertaking. 

Article 10 
Insurance holding companies 

l. In the case referred to in Article 3 (2), 
Member States shall require the application of 
one of the supplementary methods of 
supervision in accordance with Annex II. 

2. In the case referred to in Article 3 (2), the 
calculation shall include all related undertakings 
of the insurance holding company referred to in 
Article 9 (2). 

3. If, as a result, the competent authorities are of 
the opinion that the state of solvency of a related 
insurance undertaking of the insurance holding 
company is ·affected, the competent authorities 
shall take appropriate measures at the level of 
that insurance undertaking. 

Article 1.1 
Implementation 

I. Member States shall adopt the laws, 
regulation~ and administrative provisions 
necessary to comply with this IJirectivc no later 
than I .January I '1'17, and bring them into li>rce 
no later than I .July I 9'17. They shall 
immediately in limn the Commission thereof. 

AMI•:NUIW I'IHWOSAL 
Article 9 

Adjusted solvency requirement 

I. In the cases referred to in Article 3 (I). 
Mcmncr States shall require tri:1t an adjusted 
solvency calculation shall he carried out in 
accordance with Annex I. 

lJNCIIANGED 

UNCHANGED 

Article I 0 
Insurance holding companies 

UNCHANGED 

UNCIIANGED 

UNCHANGED 

Article II 
Implementation 

I. Member States shall adopt the laws, 
regulations ~md administrative provisions 
necessary to comply with this Directive no later 
than I .lam~ I<)<)<) U They shall 
immediately inlorm tile- Com!ll!ssion thereof. 

14 
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2. Member States may decide to apply the 
definition of a 'participation' at a level of 25 % 
for a period expiring not later than 1 July 2001. 

3. When Member States adopt the measures 
referred to in paragraph I, these shall contain a 
reference to this Directive, or shall be 
accompanied by such reference at the time of 
their official publication. The procedure for such 
reference shall be adopted by Member States. 

4. Memhcr States shall communicate to the 
Contmission the texts of tl1c main provisions of 
national law which thcy adopt in the lidd 
covered hy this I >ircdiw. 

Article 12 
Entry into force 

This Directive shall enter into force on the 
twentieth day following that of its publication in 
the Oflicial Journal of the European 
( :ommllll it ics. 

ArticlcU 
Addressees 

3. Member States may decide to apply the 
definition of a 'participation· at a level of 25 % 
for a period expiring not later than I July 200 I. 

4. When Member States adopt the measures 
referred to in paragraph 1, these shall contain a 
reference to this Directive, or shall be 
accompanied by such reference at the time of 
their official publication. The procedure for such 
reference shall be adopted by Member States. 

5. Member States shall communicate to the 
['ommission the texts of the main provisions of 
national law which they adopt in the lield 
cover<:d hy this Directive. 

UNCHANGED 

Article 12 
Entry into force 

Article 13 
Addressees 

This Directive is addressed to the Member UNCHANGED 
States. 

(I) OJ No L 228, 16. 8. 1973, p. 3. 
(2) OJ No L 168, 18. 7. 1995, p. 7. 
(3) OJ No L 63, 13. 3. 1979, p. 1. 
(4) OJ No L 228, II. 8. 1992, p. I. 
(5) OJ No L 360, 9. 12. 1992, p. I. 
(6) OJ No L 193,18. 7.1983, p. I. 
(7) OJ No L 322, 17. 12. 1977, p. 30. 
(8) OJ No L 141,11. o. 1993, p. 27. 
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ANNEX I 

CALCULATION <n' Till<~ All.)(JSH:U 
SOLV~:NCY SI'J'IIATION 

I. ( 'loni<'<' uf nu·thutl uf <'llh·ulntiun 111111 

J:CII<'I'IIl p1·indplcs 

A. ( lne or nwre of the methods described below 
shall be applied for the calculation of the 
adjusted solvency situation of insurance 
undertakings referred to in Article 3 (!).For this 
purpose, the elements eligible for the solvency 
margin shall be adjusted an compared with an 
adjusted solvency margin. · 

B. Regardless of the method applied, the intra­
group creation of elements eligible for the 
solvency margin must be eliminated in the 
calculation of the adjusted solvency situation. 

For this purpose, where the methods do not 
already provide liu· lhis, li>r the calcul;~lion of 
lhe ekmculs cligihlt• li>r lhe adjuslcd solvency 
silu;~lion no accounl shall he lakcn nf: 

(i) all clemcnls eligible for lhc solvency margin 
of the insurance undertaking for which the 
adjusted solvency situation is calculated, which 
ultimate! y originate from: 
- a related undertaking of this insurance 
undertaking, or 
- a related undertaking of a participating 
undertaking in the insurance undertaking; 

and 

AMENDED PROPOSAL 

ANNEX I 

CALCULATION Ot' Tm: All.JllSTEU 
SOLVI•:NCY SITIIATION 

I. ( 'lonkc of nu·thutl uf <"llkulnlion uml 
J:<'IICI'IIIIH"indplcs 

A. One or more of I he mclhods described below 
shall be applied for lhe calculation of the 
adjusted solvency situation of insurance 
undertakings referred to in Article 3 (!).For this 
purpose, the elements eligible for the solvency 
margin mentioned in Article 16 para~raph I of 
Directive 73/239/EEC or m Arttc e 18 of 
Dtrechve 79/267/EEC shall be adjusted an 
compared with an adJusted solvency margin. 

B. UNCHANGED 

l INC II AN< iF I l 

lJNCIIANUED 

(ii) all clements eligible lilr the solvency margin UNCHANGED 
of a related insurance undertaking or the 
notional sol vcncy requirement of a related 
reinsurance undertaking, of a parlicipating 
insurance undcrlakiug liu· which lhc adjusted 
solvency !'\ilu;Ltion is calculalcd, originating 
fnlm: 
-the participating insurance undertaking, 
-. related undertakings of the participating 
insurance undertaking, 
- a related undertaking of a participating 
undertaking in the participating insurance 
undertaking for which the adjusted solvency 
situation is calculated. 

Applying the same rules mutatis mutandis, the C. Without ~rejudice to 
calculation shall also not take into account: section B oft IS Annex: 

16 

the provisions of 
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- all subscribed bul non paid-in paris of lhe 
capital. 

- prolil reserve~ and llllure prolits of life 
assurance UJldcrtakings. 

C. With the exception of calculating a solvency 
deficit in a subsidiary, the calculation shall be 
carried out on a proportional basis<'> taking into 
account the relevant percentages of the 
mediating participations. 

(I ) Where I his Annex rclcrs lo a proportional 
share or relevant percentage, the calculation 
shall be lx"ed on lhe basis or the percentage 
used li1r lhc establishment of the consolidated 
accounts. 

AMENI>IW PROPOSAL 

However, whichever method is used, when the 
related undertakmg 1s a subsid1~ and lUis a 
solvency deflc1t, the total solvencyeficit of the 
subsidiary has to be taken mto account. 

D. The competent authorities shall ensure that E. The competent authorities shall ensure that 
the adjusted solvency situation is calculated at the adjusted solvency situation is calculated at 
the same frequency as the calculation of the the same frequency as the calculation of the 
solvency margin for insurance undertakings solvency margin for insurance undertakings 
according to Directives 73/239/EEC and according to Directives 73/239/EEC and 
79/21>7/FI·:C. The value of the assets and 79/2(>7/EEC. The value 1>1' the assets and 
li:1hililics shall he <~ssessed according to the liabilities shall he assessed according to the 
relevant provisions of Directives 73/23'!/EEC relevant provisions of Directives 73/239/EEC, 
and Directive 79/267/EEC. as amended by LJ79/267/EEC [ ... ]and 91/674/EEC. -
Directives 92/49/EEC and 92/96/EEC. 

2. Methods and relevant situations 2. Methods and relevant situations 

2.1. Relatetl insurance undertakings 2./. Related insurance undertakings 

In the case of an insurance undertaking which is UNCHANGED 
a directly participating undertaking in another 
insurance undertaking, the adjusted solvency 
calculation shall be carried out in accordance 
with one of the following methods. 

In all methods and in the case that the insurance UNCHANGED 
undertaking has more than one directly related 

17 



INITIAL I'IWI'OSAL 
instii·,j,j(O~: ·undcrtakiug, the adjusted solvency 
cakulatiou shall he carried out hy int<·gratiug 
each ol'th,·se directly related LIIL<Iertakings. 

AMENI>F.I> I'ROI'OSAL 

lu cases ol' stlcc,essiw participatious (e. g. :111 liN< 'I IAN< iF I) 
insurance undertaking is u participating 
undertaking in another insurance undertaking 
which is also a participating undertaking in an 
insurance undertaking) the adjusted solvency 
calculation shall be carried out at the level of 
each participating undertaking which has at least 
one related insurance or reinsurance 
undertaking. 

If method 3 is applied, and without prejudice to [ ... ] Member States may waive calculation of the 
specific provisions contained in other Directives, ii(fji:isted solvency f ... ] of an insurance 
Member States may waive calculation of the undertaking~ 
adjusted solvency situation for an insurance 
undertaking, if this undertaking is a related - either if the undertaking is a related 
undertaking of another insurance undertaking in undertaking of another insurance undertaking 
the same Member State, which calculates an authorized in the same Member State, and that 
adjusted solvency situation taking into account related undertakin • is taken into account in the 
its related insurance undertakings and Uilcu at1on o t 1c <L<lJUStc solvency ol the 
reinsurance undertakings. The same waiver shall [Xlrtlelpatillg msurance uildCi1:i'Kii1g; 
be allowed where the participating undertaking 
is an insurance holding company which has its -or if the undertaking is a related undertaking of 
head office in the same Member State as the an insurance holdmg company which has tis 
insurance undertaking, provided that it is subject registered office in the same Member State as 
to the same standard of supervision as that the msurance undertaking, and both the holding 
exercised over insurance undertakings. In both com an and the related msurance undertakm 
cases, steps must be taken to ensure .that capital are t en mto account m t e ca cu alton carrte 
is distributed adequately within the insurance out. 
group, and is genuinely available for transfer 
between the related and participating 
undertaking or undertakings concerned. 

t 1c competent aut mnllcs o t 1c ot 1cr em 1er 
State to cariyC:lUt supplementary supcrvtston. 

METHOD 1: Deduction and aggregation METHOD 1: Deduction and aggregation 
method method 

The adjusted solvency situation 
participating msuruncc undertaking 

of 
IS 

the lJNCIIANGED 
the 

18 



( i) thl· Sill II of: 

I. lite detllcnts cli~ihle l<>r the solvency nwr~in 
of the participating untlcrlaking; 
2. the proportional share of the participating 
undertaking in the solvency margin of the 
related undertaking, which originates from the 
participating undertaking; 

and 

(ii) the sum of: 

(a) the book value in the participating 
undertaking of all elements eligible for the 
solvency margin of the related undertaking; 
(h) the solvency requirement of the participating 
untlcrtakin~; 
(c) the proportional share of the solvency 
rcqHirentcnt of the related underlakin~: if the 
related undertakin~ is a suhsitliary and has a 
solvency dclicit, the lola! rc<luiremcnl has t<1 he 
taken into account. 

METHOD 2: Requirement deduction method 

AMF.NDI<:D PROJ>OSAL 

METHOIJ 2: Requirement deduction method 

The adjusted solvency situation of 
participating . insurance undertaking is 
difference between<'>: 

the UNCHANGED 
the 

(i) the sum of the 
solvency margin 
undertaking; 

and 

(ii) lhe sum of: 

elements eligible for the 
of the participating 

(a) the solvency requirement or the participatin~ 
un<lertakin~; 
(h) lhc proportional share of the solvency 
requirement of the related undertaking; if the 
related undertaking is a subsidiary and has a 
solvency deficit, the total requirement has to be 
taken into account. · 

(2) The participation in a related undertaking 
must be included at the net asset value of shares. 

METHOD 3: Accounting consolidation-based METHOD 3: Accounting consolidation-based 
method method 

The calculation of the adjusted solvency UNCHANGED 
situation of the participating undertaking shall 
start from the consolidated accounts in order to 

19 
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calculate the consolidated elements eligible for 
the solvency margin of the participating and the 
related undertakings concerned in accordance 
with Directive 91/674/EEC and Directive 
73/239/EEC and Directive 79/267/EEC, as 
amended by Directives 92/49/EEC and 
92/96/EEC. 

The adjusted solvency 
participating undertaking 
between: 

situation of the 
is the difference 

(i) the clements eligible fl>r the solvency margin · 
as shown in the consolidated accounts: 
and 
(ii) the stun of the solvency requirement of the 
participating undertaking. ami the full or 
rcl<.:vant proportional share of the solvency 
reyuirement of the related undertaking. If the 
related undertaking is a subsidiary and has a 
solvency deficit, its solvency requirement shall 
be taken into account in full. 

AMENDED PROPOSAL 

2.2. Related reinsurance undertaking 2.2. Related reinsurance undertaking 

For each related reinsurance undertaking of an UNCHANGED 
insurance undertaking, a notional solvency 
requirement shall be established according to the 
same rules that have been laid down in Article 
16 (3) nf Directive 73/239/EEC or Article 18 (3) 
of Directive 79/2(>7/EEC. The same own funds 
clements fi>r the related reinsurance undertaking 
shall he recognized as digihle fi>r its national 
own funds, as those according to the rul<.:s laid 
down in Article 24 of Directive 1)2/4'1/EI;C or 
Article 25 of Directive 92/%/EEC. The value uf 
the assets and liabilities shall he assessed 
according to the same rules that have been laid 
down in Din.:ctivc 73/239/EEC and Directive 
79/267/EEC, as amended by Directives 
92/49/EEC and 92/96/EEC. 

The adjusted solvency situation of the UNCHANGED 
participating insurance undertaking is obtained 
by applying the methods and general· principles 
described above. 

2.3. Intermediate insurance holding company 2.3. llltermediate insurance holding company 

Methods I and 2 Methods I and 2 

For each participating insurance undertaking in For each participating insurance undertaking in 
an insurance holding company which is a an insurance holding company which is a 
participating undertaking in an insurance participating undertaking in an insurance 
unUcrtaking or reinsurance UIH.k:rtaking, lhc undertaking or reinsurance undertaking, lhe 
adjusted solvency situation shall he calculated adjusted solvency situation shall he ca!cubtcd 
applying the methods and general principles ap.plying the methods and general prir:~ipics 
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described above, mutatis mutandis. 

Mc!hod 3 

The insurance holding e<lmpany shall be taken 
into account in the assessment by integration in 
the accounting consolidation applying the 
methods and general principles described above, 
mutatis mutandis. 

3. Undertakings in third countries 

Where there arc legal impediments to the 
transfer of the information necessary lor the 
inclusion of a related undertaking situated in a 
third country as referred to in Article 9 (2), the 
calculation shall, in applying the methods 
referred to in this Annex, deduct from the 
elements eligible for the adjusted solvency 
margin, the book value in the participating 
undertaking of all elements eligible for the 
solvency margin of the related undertaking. 

21 

Method 3 

When 
of the 

The insurance holding company shall be taken 
into account in the assessment by integration in 
the accounting ·consolidation applying the 
methods and general principles described above, 
mutatis mutandis. When C!!f!Ying out this 
calculation, resources of the msurance holdma 
company whiCh fulhl the same conditions as hu 
down m ArtiCle 16 para~raph I of D1rect1 ve 
73/239/EEC or m Art1c e 18 of Directive 
79/267/EEC shall be recogmzed as elements 
ehg1ble for the solvency margm. 

3. Undertnl<ings in third countries 

UNCHANGED 
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4. Non-specified cases 

The competent authorities shall require in cases 
that are not covered in 2.1-2.3, an appropriate 
combination of the described methods. 

ANNEX II 

SUI'PLEMENT ARY SUPERVISORY 
METIIOilS FOR INSURANCE 
IINilEitTAKIN(;S Til AT AIU: 

SIIIISIIHAIUI•:S OF AN INSIIItANC'I•: 
IIOI.IliNI; ( 'OMI'ANY WIII<"IIIS Tilt<: 

IIJ.TIMATJ<: I'AIU:NT OF AN INSIJI~AN('J<: 
IINili<:ItTAKIN<; IN A GIWlJI' 

I. Choice of supplementary supervisory method 

- One of the methods described below shall be 
applied in order to check that its capital is 
sufficient. 
- In the case of insurance undertakings referred 
to in Article 3 paragraph 2, which are the 
subsidiaries of an insurance holding company 
and which are established in different Member 
States, the competent authorities shall ensure 
that the methods described in this Annex are 
applied in a coherent manner. 
- The competent authorities shall exercise the 
supplementary supervision in the same 
frequency as the calculation or the solvency 
margin f()r insuranl:c unJcrlaking~ accorJing to 
l>ircclives 71/219/I·:FC and 79/267/FEC. 

2. Methods 

2.1. 'Solvency warning test· 

The capital of an insurance holding company 
shall equal or exceed the sum of the solvency 
requirements of its related insurance 
undertakings and the notional solvency 
requirements of its related reinsurance 
undertakings. 

2. 2. 'Account in~ consolidation 1£'.\'l' 

The capital situation or an insut·ance holding 
company lllUS1 equal Of exceed the Slllll or the 
solvency requirements or its related insurance 
undertakings and the notional solvency 
requirements of its related reinsurance 

AMENI>ED I'ROI'OSAL 
DELETED 

ANNEX II 

SUPPLEMENTARY SUPERVISORY 
METHODS FO!t INSURANCE 
liNI>ERTAKIN<;s Til AT ARE 

SIIIISIIliAI~II<:S OF AN INSIIItANCJ<: 
IIOJ.J)JN(; C'OMI'ANY WIIIC'IIIS Till<: 

IILTIMATI•: I'AIU:NT OF AN INSIJitANCI<: 
liNI>ImTAKIN(; IN A GROUt' 

I. UNCHANGED 

2. Methods 

2.1. 'Solvency warning test' 

The resources of an insurance holding company 
which fulfil the same conditions as laid down in 
Article 16 r,aragraSh 1 of Directive 73/239/EEC 
or in Artie e 18 o~ Directive 79/267/EEC shall 
equal or exceed the sum of the solvency 
requirements of its related insurance 
undertakings and · the notional solvency 
requirements of its related reinsurance 
undertakings. 

2. 2. 'Account inK consolidation test· 
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The resources of an insurance holding co111pany 
musCequal or exceed the Slllll or the solvency 
requirements or its related insurance 
undertakings and the notional solvency 
requirements of its related reinsurance 
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undertakings. The capital situation of this 
insurance holding company is calculated in 
accordance with the accounting consolidation 
method in Annex I, under 2.3, method 3. 

3. lJndcrtal<ings in third countries 

AMENDED PROPOSAL 
undertakings. The resources of this insurance 
holding company, includmg the elements which 
fulfil the same condttions as laid downm Article 
16 ara •ra h I ol Dm:chve 737239/EEC or 111 

Art1c c I 8 ot Dncchvc 7 -6 'E ', arc 
calculated m accordance wtth the accountmg 
consolidation method in Annex I, under 2.3, 
method 3. 

3 .. Undertakings in third countries 

Where there arc legal impediments to the lJNCIIANOED 
transfer of the inlimnation necessary lilr the 
inclusion of a related undertaking situated in a 
third country as referred to in Article I 0 (2), the 
calculation shall, in applying the methods 
referred to in this Annex, deduct from the 
clements eligible lilr the adjusted solvency 
margin the hook value or the participation and of 
all other clements eligible lor the solvency 
margin of the related undertaking, which are 
held by the insurance undertaking. 
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